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Reasons for Decision. 
THE PRESIDENT: The Commission, being required to 
do so on the application of the present respondent, in- 
terpreted the Clerks' (Wholesale and Retail 
Establishments) Award No. 38 of 1947 and declared 
that upon the true interpretation of the provisions of 
Clause 7. — Hours of Duty and Clause 8. — Overtime 
of the award:— 

(1) In establishments (other than fruit and 
produce markets) the maximum spread 
of ordinary hours of duty (including one 
hour for lunch) on any day upon which 
ordinary hours of duty may be perform- 
ed is nine hours and on the day on which 
the weekly half holiday is observed the 
maximum spread of ordinary hours of 
duty is six. 

and 
(2) Ordinary hours of duty shall not com- 

mence, on days upon which ordinary 
hours of duty may be performed, earlier 
than 6.00 a.m. except in the case of fruit 

32871—1 

and produce markets and wherein or- 
dinary hours of duty shall not com- 
mence earlier than 4.00 a.m. 

This appeal is against the decision of the Commission 
so far as it relates to that declaration. 

The primary ground of appeal asserts that the provi- 
sions of Clauses 7 and 8 made no such prescription as 
the Commission declared and on the contrary the 
award, by Clause 7(1), unambiguously provided as 
follows:— 

Wholesale (except as provided in subclause (2)) 
and retail establishments: The hours usually 
worked in each establishment immediately 
prior to the 1st day of May, 1948, shall con- 
tinue to be observed during the currency of 
this award, and shall be worked in a five or a 
five and a half day week at the option of the 
employer; provided that the hours to con- 
stitute a week's work shall not exceed 40 hours 
in any one week. 

The Commission recognised that an award is to be in- 
terpreted according to the approach adopted by the Full 
Bench and referred to in the West Australian 
Locomotive Engine Drivers', Firemen's and Cleaner's 
Union of Workers and the Western Australian Govern- 
ment Railways Commission 63 W.A.l.G. 1159 at 1160. 

Having considered Clauses 7 and 8 "in accordance 
with the rules as enunciated by the Full Bench earlier 
herein referred to" the Commission was moved to com- 
ment: 

Thus with no stipulated starting and finishing 
times or minimum or maximum spread of 
hours (except in the case of fruit and produce 
markets) overtime becomes payable when the 
number of ordinary hours of work for a par- 
ticular employee as allocated by his employer 
for each day of the working week are exceeded 
on any such day or days. 
Simply put, on a first reading the clause allows 
an employer to allocate the quantum of or- 
dinary weekly hours be it 40 or less than 40 
over five or five and one-half days of the week, 
excluding Sunday and the afternoon of the day 
on which the weekly half holiday is observed, 
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they being by virtue of subclause (2) of Clause 
8. — Overtime, not days upon which ordinary 
hours may be worked. 
Such allocations then constitute the daily or- 
dinary hours of duty and of course delineate 
for each employee the starting and finishing 
time of ordinary hours on each day. 
Subclause (1) of Clause 8. — Overtime, is then 
capable of application without any difficulty 
or ambiguity. 
The allocation of ordinary hours of work over 
the days of the week of business may be dif- 
ferent for individual employees in the same 
establishment or could vary from section to 
section or department to department in any 
establishment as the clause imposes no specific 
parameters for the spread of such hours on 
any day (except in the case of fruit and pro- 
duce markets already referred to herein). 

(64 W.A.I.G. 227 at 230.) 
Nevertheless the Commission was persuaded by the 

respondent as applicant before it to accept an inter- 
pretation that fixes the maximum number of hours an 
employee may be required to work in a day before over- 
time becomes payable. The argument ran as follows: 
Because subclause (2) of Clause 7 provides a maximum 
daily spread of 10 hours in fruit and produce markets 
(that being an acknowledgment of special circumstances 
related to early starting time and the work associated 
with market days) logically the spread of ordinary hours 
for those under the generality of the award where 
special circumstances do not apply would be less than 
10. It is claimed that a requirement under subclause (3) 
of Clause 7 that lunch be taken between noon and 2 
p.m. results in 10 hours spread of ordinary hours per- 
mitting only nine ordinary hours work so that the max- 
imum number of ordinary hours worked in 
establishments other than fruit and produce markets 
must be less than nine. A further step in the argument 
was to assume that the reference in subclause (1) of 
Clause 7 to a five day week intends that each of the days 
be equal as distinct from the somewhat different wor- 
ding employed in subclause (2) where, as it is conceded, 
equal days cannot have been intended. The hours of du- 
ty in an ordinary week not exceeding 40 were therefore 
divided by five to produce the number of hours that 
may be required as eight. 

The Commission did not accept the validity of the 
assumption about which it said, and I think correctly:— 

(It) does not arise from the wording of those 
parts of the clause which deal with the quantum 
of ordinary hours, which as it is worded would 
permit full days of different duration and on the 
day upon which the half holiday is observed (and 
which by virtue of subclause (2) of Clause 
8.—Overtime limited the ordinary hours of work 
on that half day to noon) need not be one half of 
one full day. 
(At page 234) 

Nevertheless the Commission made a finding in these 
terms:- 

It seems to me that to avoid an absurd con- 
struction of Clause 7.—Hours of Duty and 
Clause 8.—Overtime of the award those clauses 
are to be read as saying that where the ordinary 
hours of work are worked in five days the max- 
imum number of ordinary hours to be worked on 
any of those days is eight and where the ordinary 
hours of work are worked in five and one half 
days the maximum number of ordinary hours to 
be worked on any full day will be eight reduced by 
one fifth of the number of ordinary hours worked 
on the day on which the half day is observed pro- 
vided that where the ordinary hours of duty are 
not of equal duration on the full days the max- 
imum numbr of ordinary hours on a day shall be 
eight hours. 
(At page 234) 

The Commission fixed the maximum spread for the 
half day at six with no lunch break included. 

Relating to the question of the earliest possible star- 
ting time for the ordinary hours of work the Commis- 
sion expressly recognised that there is in the award no 
prescribed commencing time for ordinary hours of work 
yet it went on to hold that the nature of the industry to 
which the award relates and the structure of Clause 7. — 
Hours of Duty indicated an intention that the commenc- 
ing time for ordinary hours of work would not be earlier 
than 6.00 a.m. in all cases except for fruit and produce 
markets in which case it would not be earlier than 4.00 
a.m. 

The respondent, as applicant in the proceedings, 
argued that 6.00 a.m. was the earliest starting time on 
the basis that subclause (3) of Clause 7 provided for a 
full hour to be taken for lunch between noon and 2.00 
p.m. and on the basis of a day of eight ordinary hours 
of work so that work would terminate after 2.00 p.m. In 
that way it was able to calculate that the earliest starting 
time would be 6.00 a.m. in the general case. 

I have referred to that passage in the judgment in 
which the Commission recognised on first reading the 
words of subclause (1) Clause 7 the meaning intended. 
Once that meaning is obtained the function of inter- 
pretation is complete: Amalgamated Society of 
Engineers v. Adelaide Steamship Co. Ltd. 28 C.L.R. 
129 at 162. 

Mr Finlay, who represented the respondent, indicated 
that the reference in subclause (1) of Clause 7 to "a five 
or a five and a half day week" is capable of more than 
one interpretation and did not intend that hours of duty 
could be worked at any time during a period of five or 
five and a half days but that upon each of the days the 
hours worked should be equal. He called in aid the dif- 
ferent wording and intention in subclause (2). The fact 
remains the Commission, in this case, thought otherwise 
as to what was literally intended by those words. 

As 1 read subclause (1) of Clause 7 it describes the 
hours of duty and refrains from fixing a maximum 
number of hours an employee may be required to work 
or the earliest starting time for the ordinary hours of 
work. In my respectful opinion there is no warrant to 
import matters not dealt with by reference to other parts 
of the award. It is appropriate to observe what was said 
in Australian Workers Union v. Abbey 40 C.A.R. 494 
at 495. 

Where the Court is asked to interpret an award 
its function is to ascertain the meaning of the 
words used and state what that meaning is. It 
is no part of the duty of the Court in constru- 
ing an award on an application for interpreta- 
tion to give it a meaning either with the object 
of prescribing that which it considers to be 
proper or for the purpose of carrying out what 
it supposes to be the intention of the award- 
making authority unless the words of the 
award can reasonably bear that meaning. 
To give the words of an award a meaning they 
cannot properly bear will only mislead and 
confuse people who have to work under and 
apply the award. If it is claimed that the award 
upon a proper construction is unjust or does 
not carry out the intentions of the parties or 
the Court the proper method of remedying the 
matter is to apply for variation. 

In my opinion the appeal should be upheld and the 
decision of the Commission varied in paragraphs 2 and 
3 of the declaration so as to declare that there is no 
prescription in the award for a maximum daily spread 
of hours (other than for those employed in 
establishments referred to in subclause (2) of clause 7) 
or as to the starting time for ordinary hours of work. 

THE SENIOR COMMISSIONER: I am advantaged by 
reading the decisions of His Honour the President and 
Commissioner Fielding. I am also of the opinion that 
the appeal should be upheld. 
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COMMISSIONER FIELDING: The respondent (then 
the applicant) made application to the Commission 
under section 46 of the Industrial Arbitration Act 1979 
to interpet the Clerks' (Wholesale and Retail 
Establishments) Award No. 38 of 1947, and in par- 
ticular Clauses 7. — Hours of Duty, 8. — Overtime and 
9. — Meal Allowance thereof. So far as is material those 
clauses provide as follows:— 

7.—Hours of Duty. 
(1) Wholesale (except as provided in 

subclause (2)) and retail establishments: 
The hours usually worked in each 
establishment immediately prior to the 
1st day of May, 1948, shall continue to 
be observed during the currency of this 
award, and shall be worked in a five or a 
five and a half day week at the option of 
the employer; provided that the hours to 
constitute a week's work shall not ex- 
ceed 40 hours in any one week. 

(2) Fruit and Produce Markets, Ice and Ice- 
Cream establishments and Milk and 
Cream establishments: In fruit and pro- 
duce markets, and ice or ice-cream 
establishments and milk and cream 
depots, or in the establishments of 
dealers in milk and or cream, the max- 
imum hours of duty to constitute a 
week's work shall not exceed 40 hours to 
be worked in five or five and one-half 
days at the option of the employer; pro- 
vided that in the case of fruit and pro- 
duce markets the maximum daily spread 
of 10 hours without overtime shall be 
allowed. 

(3) The lunch hour shall be taken at a time 
mutually arranged between the 
employer and the worker between the 
hours of 12 noon and 2.00 p.m. one full 
hour to be allowed for lunch. 

(4) ... 
(5) ... 

8. — Overtime. 
(1) Except as hereinafter provided in this 

clause, all time worked on any one day 
outside the ordinary hours of duty shall 
be paid for at the rate of time and one- 
half for the first two hours and double 
time thereafter. 
All time worked after 12 noon on the 
day on which the weekly half holiday is 
observed, shall be paid for at the rate of 
double time. 

(2) All time worked on Sundays shall be 
paid for at the rate of double time. 

(3) ... 
(4) In the computation of overtime each day 

shall stand by itself. 
(5) ... 
(6) ... 

9. — Meal Allowance. 
In addition to the overtime prescribed in Clause 8. — 

Overtime a meal allowance of $3.00 shall be paid to 
each worker in the following circumstances: 

(1) If the worker is required to continue 
working after 6.00 p.m. on any day of 
the week from Monday to Friday in- 
clusive, or after 1.00 p.m. on a Satur- 
day. 

(2) ... 
(3) ... 
(4) ... 

The Commission, as constituted by Martin C., was 
asked to answer six questions, only two of which are in 
issue on this occasion. Those two questions are:— 

(ii) In establishments other than fruit and pro- 
duce markets what are the maximum 
number of hours an employee may be re- 
quired to work in a day before overtime 
becomes payable? 

(iii) What is the earliest possible starting time 
for the ordinary hours of work? 

The Commission answered each of those questions as 
follows:— 

2. In establishments (other than fruit and pro- 
duce markets) the maximum spread of or- 
dinary hours of duty (including one hour 
for lunch) on any day upon which ordinary 
hours of duty may be performed is nine 
hours and on the day on which the weekly 
half holiday is observed the maximum 
spread of ordinary hours of duty is six. 

3. Ordinary hours of duty shall not com- 
mence, on days upon which ordinary hours 
of duty may be performed, earlier than 6 
a.m. except in the case of fruit and produce 
markets wherein ordinary hours of duty 
shall not commence earlier than 4 a.m. 

The appellant argues that in reaching each of those 
conclusions, the Commissioner misinterpreted the 
award, and in endeavour to remedy that has instituted 
this appeal. 

In essence, the Commissioner reached his answer to 
the first of the questions by holding that subclause 7(2) 
of the award was in effect a liberalisation of the daily 
spread of hours envisaged by the general provision con- 
tained in subclause 7(1) of the award; and since 
subclause (2) allowed for a maximum spread of 10 
hours, the maximum spread of hours for employees in 
general under this award was nine hours. Taking into 
account the entitlement of employees to an hour's break 
for lunch, it followed that the maximum number of or- 
dinary hours of work in a full day was eight. The ap- 
pellant argued that the reference to "the maximum daily 
spread of 10 hours" in subclause 7(2) means ten hours 
of duty not including the lunch hour, so that using the 
Commissioner's formula employees in general under the 
award could have a daily maximum of nine hours of du- 
ty and not eight. However, that is not a question which I 
find necessary to determine on this occasion. Where the 
ordinary hours of work are spread over five and a half 
days, the Commissioner determined that "the max- 
imum number of ordinary hours to be worked on any 
full day will be eight reduced by one fifth of the number 
of ordinary hours worked on the day on which the half 
day is observed provided that where the ordinary hours 
of duty are not of equal duration on the full days the 
maximum number of ordinary hours on the day shall 
still be eight hours. 

The appellant argues now, as it did before the Com- 
missioner, that subclause 7(1) of the award is clear and 
unambiguous on its face, and thus there is no warrant to 
look elsewhere in the award to see if it ought to be read 
down as the Commissioner has done. Further, even if 
one was justified in looking to subclause 7(2) of the 
award, it does not follow logically that because the 
award prescribes a maximum spread of hours for a 
specific section of the industry, there should be a "lesser 
maximum spread of hours for the industry generally". 
In the appellant's submission, the answer to the ques- 
tion should be that the award prescribes no limitation 
on the number of ordinary hours of work in any one 
day, subject only to the requirement that the ordinary 
hours of work shall not exceed 40 in any one week, and 
the further requirement that those hours be worked in a 
five or a five and a half day week at the option of the 
employer. 

The approach to be adopted in interpreting awards is, 
as the Commissioner rightly observed, set out in detail 
in The Western Australian Locomotive Engine Drivers', 



654 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 64 W.A.I.G. 

Firemen's and Cleaners' Union of Workers v. The West 
Australian Government Railways Commission (1983) 63 
W.A.I.G. 1159, 1160, (and see too: the Western 
Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 
v. the Meat and Allied Trades Federation of Australia 
(Western Australian Division) Union of Employers 
(1981) 61 W.A.I.G. 1061). All that need be said of the 
principles on this occasion is that primarily words in an 
award should be given their plain and ordinary mean- 
ing, having regard to the contents of the award as a 
whole. 

In my view, subclause 7(1) of the award is clear and 
unambiguous, and means what it says. I do not consider 
that there is anything in the award to justify a departure 
from giving the words as they appear in that subclause 
their plain and ordinary meaning. In particular, there is 
no warrant to read down the provisions in the way the 
Commissioner suggested. Indeed, the Commissioner in 
his published reasons at 64 W.A.I.G. 227, 230 
acknowledges that "on a first reading the clause allows 
an employer to allocate the quantum of ordinary weekly 
hours be it 40 or less than 40 over five or five and a half 
days of the week, excluding Sunday and the afternoon 
of the day on which the weekly half holiday is observ- 
ed", so that "(s)uch allocations then constitute the daily 
ordinary hours of duty and of course delineate for each 
employee the starting and finishing time of ordinary 
hours on each day". Moreover, the Commissioner 
acknowledges that such an interpretation fits happily 
with the overtime provision as contained in subclause 
8(1) of the award, and with that I agree. However, the 
Commissioner appears to have been persuaded that it 
was not logical to accept the provisions of subclause 7(1) 
on their face, having regard to the provisions of 
subclause 7(2) of the award. He took the view, as ex- 
pressed at page 234, that "(i)t would indeed be odd if 
circumstances justifying special conditions were less ad- 
vantageous to an employer than the general case which 
permitted say a spread of 12 hours if my earlier com- 
ments upon the lack of limitations upon how the quan- 
tum of hours may be arranged is taken literally". There 
may be some validity in that observation, but if the 
award is clear on its face, one cannot read something in- 
to it which is not there, simply to overcome oddities. As 
has frequently been stated in cases of this nature, the 
Commission's task is to interpret an award as it stands, 
and not to determine what it should say. There is no 
literal inconsistency between subclauses (1) and (2) of 
clause 7 of this award. Because special provision is made 
in respect of the spread of hours for the fruit and pro- 
duce markets, is not a compelling reason why there 
should be a similar but more restrictive provision im- 
plied in the case of the industry generally. It is just as 
easy to argue that, because it was specifically mentioned 
in the case of these markets but not in the generality, 
that no such limitation was intended to apply to the in- 
dustry generally. Furthermore, as the Commissioner 
pointed out, the award does not require that the daily 
spread of hours be equal on each full working day, and 
thus it is possible for there to be any number of com- 
putations for the maximum daily spread of hours. That 
being so, if a limitation of the type suggested by the 
respondent was intended one would expect it to be ex- 
pressly stated. The respondent found some support for 
its contention from the provisions of clause 9, which 
provide that "(i)n addition to the overtime prescribed in 
Clause 8" a meal allowance shall be paid to an employee 
required to work after 6.00 p.m. on any day of the week 
from Monday to Friday inclusive. In its view, that 
meant that any work after 6.00 p.m. on those days 
would of necessity be overtime. With respect I do not 
agree. All that Clause 9 does is to provide that in the cir- 
cumstances therein enumerated, an employee is entitled 
to a meal allowance, in addition to any overtime which 
by reason of Clause 8 an employee may be 
entitled to. The Commissioner dealt fully with this 
aspect of the respondent's argument, and nothing more 
need be said of it. Subclause 7(1) is so clear in its terms 

as to give no cause to look for a way in which to 
justifiably read it down. 

In summary, to give the words in subclause 7(1) of the 
award their plain and ordinary meaning does not pro- 
duce a result which is inconsistent with the award when 
taken overall. I think the appropriate answer to the first 
question is that the award prescribes no maximum daily 
spread of hours before overtime becomes payable for 
employees employed under this award, other than those 
employed in the establishments mentioned in sublcause 
7(2) of the award. The only limitations are those impos- 
ed by the requirement that the ordinary hours of work 
in any week shall be worked in a five or five and a half 
day week, at the option of the employer, and shall not 
exceed 40. 

The Commission reached its answer to the second 
question by reference to subclause 7(3) of the award, its 
conclusion as expressed at page 234 was that "(c)om- 
mon sense dictates that the intent of the award was to 
ensure that the ordinary hours of duty on a full day 
would span the midday meal and finish in the latter part 
of the afternoon to fit the usual times of business of the 
establishments covered by it". That being so, it follow- 
ed from subclause 7(3) that the latest time the spread of 
ordinary hours could finish on a full working day was at 
2.00 p.m. Having regard to the Commissioner's conclu- 
sion that the maximum number of hours of duty in a 
day was eight, it followed that the earliest starting time 
in ordinary hours was 6.00 p.m. for employees general- 
ly, and 4.00 a.m. for those employed in the 
establishments mentioned in Clause 7(2) of the award. 

Again, in my opinion, there is no warrant in the 
award for such a conclusion. The Commissioner, rightly 
in my view, acknowledges that prima facie the award 
prescribes no commencing time for ordinary hours of 
work, and that should, consistent with the accepted 
principles of interpretation, be the end of the matter. In 
any event, the mere fact that the award fixes a lunch 
hour it by no means follows that every employee should 
be at work in that period, or that the ordinary hours of 
work should extend to and include that time. Indeed, 
the fallacy of that argument is shown by the Commis- 
sioner's example of the variations possible in the max- 
imum number of ordinary hours that may be worked on 
each day in a working week. The Commissioner gave as 
an example a five and a half day week where the max- 
imum number of ordinary hours worked for two days 
was six hours. In that case, an employee who started at 
6.00 a.m. as envisaged by the Commissioner would have 
finished his ordinary hours of work on those two days 
before the lunch hour commenced. Using the Commis- 
sioner's eight hour formula, it would of course be possi- 
ble for the maximum number of ordinary hours of work 
on one day in a five and a half day week to be as low as 
four, in which event the employee would have finished 
his ordinary hours of work well before the lunch hour 
prescribed in the award. The Commissioner, in reaching 
his conclusion, suggested that it was supported by "the 
nature of the industry to which the award related" as 
well as the structure of Clause 7, but there is no evidence 
to suggest that there was any particular starting time for 
those engaged in the industry. The fact that the award 
does not make provision for breakfast as he noted really 
carries the matter no further. It is not permissible in an 
exercise such as this to conclude that the absence of such 
a provision means that employees are not required to 
commence their ordinary hours of employment before 
breakfast whenever that might be. 

In my view the prima facie meaning of subclause 7(1) 
is not inconsistent with subclause 7(3) or any other pro- 
vision of the award. I therefore think that the ap- 
propriate answer to the second of the questions put in 
issue in these proceedings is that subject to the proviso 
that the ordinary hours of work in any one week shall 
not exceed 40, worked over five or five and a half days 
at the employer's option, there is no prescription as to 
the starting time for ordinary hours of work. 
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THE PRESIDENT: The unanimous decision of the Full 
Bench is that the appeal be upheld and the decision of 
the Commission, given in the form of the Declaration 
dated 11th January, 1984 be varied. The form of the 
variation is set out in the minutes of proposed order 
which will now issue. A speaking to such minutes can 
take place at a convenient time. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 106 of 1984. 

Between: Boans Limited and others, Appellants, and 
Federated Clerks' Union of Australia Industrial 
Union of Workers, W.A. Branch, Respondent. 

Before the Full Bench. 

His Honour the President D. J. O'Dea, 
Senior Commissioner D. E. Cort, 

Commissioner G. L. Fielding. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 13th day of March, 1984 and having heard 
Mr C. D. Steytler (of Counsel) on behalf of the ap- 
pellants and Mr B. J. Finlay on behalf of the respondent 
and the Full Bench having reserved judgment on the 
matter and judgment being delivered on the 9th day of 
April, 1984 wherein the Full Bench unanimously upheld 
the appeal and gave reasons therefor, it is this day, the 
16th day of April, 1984 ordered that:— 

1. The appeal be upheld; and 
2. The decision of Commissioner G. J. Martin 

given on the 11th day of January, 1984 in mat- 
ter No. 302 of 1983 be varied by deleting 
paragraphs 2 and 3 of the Declaration therein 
and substituting therefor the following 
paragraphs:— 

2. The award prescribes no maximum 
daily spread of hours before overtime 
becomes payable for employees 
employed under this award, other 
than those employed in fruit and pro- 
duce markets. 

3. Subject to the provision that the or- 
dinary hours of work in any one 
week shall be the hours usually work- 
ed in each establishment immediately 
prior to the 1st day of May, 1984 
which in any event shall not exceed 
40, worked over five or five and a 
half days at the employer's option, 
there is no prescription as to the star- 
ting time for ordinary hours of work. 
By the Full Bench, 

(Sgd.)D. J. O'DEA 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 9 of 1984 

Between: Jeffrey George Glass, Appellant, and Bell 
Bros. Pty. Ltd., Respondent. 

Before the Full Bench. 

His Honour the President 
D.J. O'Dea, 

Commissioner B. J. Collier, 
Commissioner G.G. Hailiwell. 

The 12th day of April, 1984. 

Ms A.V. Payne (of Counsel) on behalf of the appellant. 
Mr C.B. Parks on behalf of the respondent. 

Reasons for decision. 
THE PRESIDENT: On 8th November, 1983 a Full 
Bench of the Western Australian Industrial Commission 
upheld an appeal by the present appellant against a deci- 
sion of the Commission (Senior Commissioner D.E. 
Cort) issued on the 24th August, 1983. That was a deci- 
sion for dismissal of a claim in matter No. CR172 of 
1983, for the reason that under section 44(7)(a)(iii) of 
the Industrial Arbitration Act, 1979 an employee only 
has a right to make application to the Commission with 
respect to an existing entitlement, that is so far as the 
particular case was concerned as to long service leave as 
prescribed by the Long Service Leave Act, 1958. 

The reasons for decision of the Full Bench appear in 
63 W.A.I.G. 2399, the gravamen of that decision being 
that upon the proper construction of subparagraph (iii) 
of section 44 the Commission was empowered to deal 
with the appellant's claim. 

The Full Bench remitted the matter and it was further 
dealt with by the Senior Commissioner. Holding that 
the Commission was bound by another decision of the 
Full Bench (Bevron Fibreglass Pty. Ltd. v. 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia 64 W.A.I.G. 6) the Senior Commis- 
sioner said:— 

. . . there is little doubt that if Glass had been 
covered by an award of this Commission it would 
have been appropriate to exercise the discretion 
vested in the Commission by ordering a payment 
to Glass of an amount just in excess of two weeks' 
pay. It is not merely a question however, of 
whether the discretion of the Commission should 
be exercised by departing from what has been 
termed "a minimum condition of employment" 
laid down by the Commission but whether an 
order should issue with respect to an employee 
engaged in an industry which falls within the 
jurisdiction of the Australian Commission whose 
entitlement to long service leave is provided by the 
Long Service Leave Act, 1958. 

As a general rule when an industry is adjudged 
as being one in which employees should be subject 
to the jurisdiction of the Australian Commission, 
I am loath to exercise the jurisdiction vested in me 
by the Industrial Arbitration Act, 1979 to deal 
with matters concerning such employees and even 
though such matters are not contained in the rele- 
vant award of the Australian Commission. If 
those matters should be subject to an order of an 
industrial authority it is, in my view, a matter for 
the Australian Commission. 
(64 W.A.I.G. p.121 at 122) 

He concluded:— 
In the end it is a question of whether the cir- 

cumstance of an employee covered by a Federal 
Award to whom the Long Service Act applies is 
sufficient cause for the Commission to distinguish 
him from employees who by order of the Com- 
mission have been allowed an entitlement dif- 
ferent from that determined by the Commission 
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for employees in private industry at large. I think 
it is and that would also be the case if the claim 
were made by a union whether it was before the 
Commission pursuant to section 23 or section 44 
of the Act. 

The appellant claims that the decision of the Commis- 
sion is contrary to the argument which was put and is 
based upon matters not raised in the proceedings con- 
trary to section 26(3) of the Act. It is however clear that 
the basis of the Commission's decision so far as it 
declined to exercise discretion favourable to the ap- 
pellant where Parliament has set the conditions of en- 
titlement was, as the transcript of proceedings records, a 
matter raised by the Senior Commissioner during the 
hearing and in that respect there is no failure to comply 
with the section. 

The appellant, through his Counsel Ms Payne, has in 
any event, disclaimed reliance upon failure to comply 
with section 26(3) as a ground of appeal independent of 
the other grounds upon which he primarily relies. Those 
grounds Ms Payne compressed into the proposition that 
the Commissioner, in exercising his discretion, took into 
account matters which are irrelevant to the exercise of 
that discretion and even assuming that those matters 
were relevant he gave them undue weight. 
It was argued that the requirement to exercise jurisdic- 
tion according to equity, good conscience and the 
substantial merits of the case, means that the Commis- 
sion was not bound to decide according to established 
principles of law or equity. Although such things should 
be taken into account the exercise of discretion should 
be a decision of conscience and an order should reflect 
what the Commission believes to be fair and right as 
between the parties. There can be little quarrel with that 
argument provided that due allowance is made for the 
requirement in section 26(l)(c) to have regard for the in- 
terests of others. 

The appellant contends that the passages to which I 
have referred illustrate that the Commission erred in 
refusing to issue an order with respect to an employee 
engaged in an industry within the jurisdiction of the 
Australian Commission whose entitlement to long ser- 
vice leave was provided by the Long Service Leave Act, 
which was to exercise discretion on matters which did 
not relate to the general merit of the claim as between 
the parties. 

In support of the notion that an entitlement set by Act 
of Parliament should not be altered by determination of 
the Commission the Senior Commissioner had referred 
to the West Australian Shop Assistants and Warehouse 
Employees' Industrial Union of Workers, Perth v. 
Boans Limited and others reported in 51 W.A.I.G. 782 
and a number of authorities referred to in a passage 
from p.783 of that report. That case concerned an ap- 
plication in which the Commission declined to include 
in an award a provision prohibiting an employer from 
employing a person for the purpose of selling goods 
during hours other than those permitted by the Fac- 
tories and Shops Act, because the law prohibited what 
the provision was seeking to achieve. It was hoped, by 
the exercise of the Commission's jurisdiction in that 
way, to deal with provisions in an award which affected 
industry generally. It is part of the appellant's argument 
that the application of such a principle in the particular 
circumstances of that case is to be distinguished from 
the responsibility of the Commission to do what is fair 
and right in respect of a dispute between an employee 
and his employer especially where, by Act of Parlia- 
ment, the Commission has been given jurisdiction to 
deal with just such a matter. To refuse discretion 
because the employee's entitlement to long service leave 
is governed by the Act would frustrate the effect of the 
Full Bench decision on the previous appeal. 

The respondent argued that the Commission had 
recognised and followed the decision of the Full Bench 
and itself reached a decision which was open to it in the 
proper exercise of discretion. We were reminded by Mr 
Parks, for the respondent, that in matters of this kind 
the Full Bench is not concerned to decide whether it 

would have reached a different conclusion but whether 
the decision reached by the Commission was reasonably 
open in the exercise of its discretion. 

The effect of the previous Full Bench decision was 
that the Commission had jurisdiction to hear and deter- 
mine an application by an employee in respect of a 
dispute relating to his entitlement to long service leave 
being one of the powers which the Commission is 
authorised to exercise under section 44 of the Act. It 
was, of course, entirely a matter of the Commission's 
discretionary judgment how that jurisdiction should be 
exercised. It was the Commission's responsibility to 
determine whether an order granting an entitlement to 
long service leave should be granted. 

The Commission recognised that in considering 
whether there should be an entitlement to long service 
leave, notwithstanding the long service leave provisions 
in force, the circumstances in the case of Mr Glass were 
not different from those in the Bevron case except that 
the employee, in that instance, was covered by an award 
of the Commission. But for that exception it was con- 
sidered appropriate to follow what had been done in 
that case by ordering a payment to Mr Glass. The mak- 
ing of an order in the Bevron case involved a departure 
from general provisions determined by the Commission 
and could be justified because those provisions apply as 
minimum conditions. Mr Glass, on the other hand, was 
an employee to whom the Long Service Leave Act ap- 
plied by which Parliament fixed conditions for long ser- 
vice leave. The Commission, in the present case, invok- 
ed the principle that the Commission should not enter a 
field, the responsibility for which the legislature has 
placed in the hands of others and it was considered 
wrong in principle for the Commission to alter condi- 
tions which Parliament had fixed since that would 
amount to an interference with the intention of the 
Legislature. In my respectful opinion it is difficult to ac- 
cept the application of that principle to the present 
situation where the Commission has been vested with 
jurisdiction, by the Legislature, under which it is em- 
powered, if it sees fit, to make an order which would 
allow an employee an entitlement different from that 
fixed by the Act. By amendment to section 44 of the Act 
Parliament has effectively granted the Commission per- 
mission, in its discretion, to depart from conditions as 
to long service leave otherwise fixed. It remains the duty 
of the Commission to have regard to the merits of the 
matter before it in reaching a decision whether special 
circumstances warrant an order granting a different en- 
titlement. 

In my respectful opinion, having been given jurisdic- 
tion, the Commission may, in a proper case, refuse to 
alter conditions fixed by Parliament just as it may refuse 
to depart from general provisions set by the Commis- 
sion. It is no doubt relevant to have regard for standards 
set by authorities. In the present case, however, the 
discretionary judgment of the Commission hinges on its 
distinction between an employee who, by order of the 
Commission, is allowed an entitlement different from 
that determined by the Commission and an employee to 
whom conditions as to long service leave apply in terms 
fixed by Parliament. Those conditions it considered 
ought not to be altered by a determination of the Com- 
mission other than as provided by the Long Service 
Leave Act and that was the decisive consideration which 
led to dismissal of the claim. 

If such a consideration was relevant to the exercise of 
discretion it was, in my view, given undue weight. By 
vesting in the Commission jurisdiction in respect of a 
dispute relating to an employee's entitlement to long 
service leave it was empowered to alter by determination 
an entitlement whether set by Parliament or otherwise. 
It is difficult to reconcile with that the notion that 
Parliament intended to retain responsibility for fixing 
long service leave conditions. In the shop assistant's 
case (supra) it was observed that the Commission should 
not enter a field the responsibility for which has been 
placed by the Legislature in the hands of others but 
given the amendment to section 44 of the Act I think it 
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was an error to exercise judicial discretion founded 
upon the application of that principle to the present cir- 
cumstances. 

Little was put to. the Full Bench and therefore there is 
little that may be said concerning the second factor 
which the Commission considered distinguished the case 
of Mr Glass and made it inappropriate that an order be 
made in his favour. That factor was that he had former- 
ly worked under a Federal Award which was within the 
jurisdiction of the Commonwealth Commission. The 
Commission being loath, in such cases, to exercise 
jurisdiction effectively declined to do so and it is doubt- 
ful therefore whether it can be said to have exercised 
discretion at all. The question raised by the appeal is 
whether the discretion vested in the Commission has 
been properly exercised and it can scarcely have been 
properly exercised unless the Commission has given fair 
consideration and weight to all the elements of merit so 
far as they relate to the employee and his employer and 
others who may be affected. The present applicant may 
be heard to complain that the dispute relating to his en- 
titlement to long service leave has not been considered in 
the manner prescribed. 

The manner in which the Commission has 
distinguished this application gives rise to the complaint 
that it has declined to exercise jurisdiction over the 
dispute in relation to the applicant's entitlement to long 
service leave or has not considered the dispute in the 
manner prescribed substantially because the Commis- 
sion holds the view that it would be an interference with 
the intention of the Legislature notwithstanding the 
power conferred on the Commission as referred to in 
section 44 of the Act. In this way the applicant has not 
received what the Commission would otherwise have 
granted him. 

I am of opinion that in this particular case there has 
been a failure properly to exercise the discretion reposed 
in the Commission and for that reason I would uphold 
the appeal. Instead of remitting the matter to the Com- 
mission I would act upon the opinion expressed in the 
reasons for decision that it would be appropriate (in 
other circumstances) to order payment to Mr Glass of 
an amount just in excess of two weeks' pay. I would 
therefore dispose of the application of Mr Glass by 
making such an order. 

COMMISSIONER COLLIER: I agree with the reasons 
for decision delivered by His Honour, the President and 
with the order which he proposes should issue. 

I make it clear, however, that neither the Full Bench 
nor the Commission in Court Session has made a deter- 
mination to date which binds a Commissioner to follow 
any single path in the exercise of his discretion over the 
awarding of compensation in retrenchment/redundancy 
cases. Each case is decided on its own particular cir- 
cumstances. 

If the decision of the Senior Commissioner was meant 
to suggest that the decision of the Full Bench in the 
Bevron Fibreglass Pty. Ltd. case dictated otherwise, I 
disagree. 

COMMISSIONER HALLIWELL: I also agree with the 
reasons for decision of His Honour the President and 
with the order he proposes. 

I also concur with the statement of Commissioner 
Collier concerning the discretion to be exercised by the 
Commission in the awarding of compensation in retren- 
chment/redundancy cases. 

THE PRESIDENT: The unanimous decision of the Full 
Bench is that the appeal be upheld. The appellant is 
directed to prepare a minute of an order to give effect to 
the decision. That document is to be made available to 
the Commission and the respondent for checking and 
subject to the amount to be specified therein being 
agreed between the parties, it will be issued as the order 
of the Full Bench. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 9 of 1984 

Between: Jeffrey George Glass, Appellant, and Bell 
Bros. Pty. Ltd., Respondent. 

Before the Full Bench. 

His Honour the President 
D.J. O'Dea, 

Commissioner B. J. Collier, 
Commissioner G.G. Halliwell. 

Order. 

THIS matter having come on for hearing before the Full 
Bench on the 1st day of March, 1984 and having heard 
Ms A.V. Payne (of Counsel) on behalf of the appellant 
and Mr C.B. Parks on behalf of the respondent and the 
Full Bench having reserved judgment on the matter and 
judgment being delivered on the 12th day of April, 1984 
wherein the Full Bench unanimously upheld the appeal 
and gave reasons therefor, it is this day, the 17th day of 
April, 1984 ordered that:— 

1. The appeal be upheld; 
2. The decision of Senior Commissioner D.E. 

Cort given on the 19th day of December, 1983 
in matter No. CR172 of 1983 be quashed; and 

3. The respondent herein pay to the appellant, 
Jeffrey George Glass, the sum of $854.10 
within 21 days of the date of this order. 

By the Full Bench, 
[L.S.] (Sgd) D.J. O'DEA, 

President. 

PRESIDENT—Unions— 

Matters Dealt With 
Under Section 66 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 88 of 1984. 

Between Keith James, Applicant, and the Federated 
Engine Drivers and Firemen's Union of Workers 
of Western Australia, Respondent. 

Before His Honour the President 
D.J. O'Dea. 

The 20th day of March, 1984. 

Mr V. Hockless (of Counsel) on behalf of the appli- 
cant. Mr R. A. Keegan on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: This application is brought by 
Keith Beresford James (the applicant who was, at the 
relevant time, a member of the Federated Engine 
Drivers and Firemen's Union of Workers of Western 
Australia (the union), and was employed by the Mt. 
Newman Mining Company Pty. Limited as a No. 28 
shovel operator at Newman on its "C" shift. 

The applicant has been expelled from membership of 
the union and in consequence has not since resumed his 
employment. 

By these proceedings the applicant claims that rules of 
the union by which his expulsion has been effected are 
invalid or alternatively have been misinterpreted and 
that the decision to expel him was not justified having 
regard to the evidence. These claims are particularised 
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in paragraph 8 of the application by which the applicant 
seeks orders pursuant to section 66(2) of the Industrial 
Arbitration Act, 1979:— 

(a) disallowing rules 25 and 27 of the union's rules 
(b) in the alternative declaring the true interpreta- 

tion of those rules 
(c) declaring that in relation to the expulsion of 

the applicant those rules have not been proper- 
ly observed. 

On or about the 11th November, 1983, the applicant 
was advised by the secretary of the union:— 

. . . that the Convenor of Newman Sub-Branch, 
on behalf of that branch has laid a complaint or 
charge against you in accordance with the provi- 
sions of Rules 25 & 27. 

The applicant was summoned to attend a meeting of 
the committee of management of the union in Perth at 
9.30 a.m. on Tuesday, 22nd November, 1983. 

In accordance with the secretary's advice to the appli- 
cant the charge against him was formulated by a general 
meeting of the sub-branch adopting a recommendation 
of its committee. Again as the applicant was informed, 
the reasons for the charge were contained in a letter 
from E.A. Archdale, the convenor, to the secretary of 
the sub-branch, the state secretary (R.A. Keegan), and 
members of the committee. A copy of that letter and 
others was furnished to the applicant. I will shortly refer 
to the terms of the charge and to excerpts from the letter 
setting out the reasons for the charge. 

As arranged, the committee of management, dealt 
with the matter of the complaint or charge on the 26th 
November, 1983 and reached the following decision:— 

That, having heard evidence from both parties, 
the committee of management of the FEDFU of 
WA finds that the complaint made under rule 25 
by the Newman sub-branch against Mr K. James 
is proven. The decision of the committee of 
management is to be taken to a special general 
meeting at Newman with a recommendation that 
James be declared an undesirable member under 
rule 27 and dealt with as the general meeting 
decides. 

A special general meeting was duly convened in 
Newman on 5th December, 1983, with the object "to 
determine, in accordance with the rules, a recommenda- 
tion from the committee of management that a member 
of the Newman sub-branch be declared an undesirable 
member and dealt with as the special general meeting 
desires (sic). 

The secretary of the union advised the applicant of 
the time, place and object of the special general 
meeting. 

The minutes of that special general meeting contain 
no reference to the judgement of the majority of the 
members at the meeting as to whether the applicant was 
an undesirable person within the meaning of rule 27, 
nor was there any evidence before me that the issue of 
whether he was an undesirable person liable to expul- 
sion from membership as contemplated by that rule was 
formally addressed by those present at the special 
general meeting. The minutes of the meeting record that 
the special general meeting resolved:— 

That K. James be formally expelled from the 
union. 

The applicant exercised his right to appeal against the 
decision of the special general meeting and for that pur- 
pose a further special general meeting was duly conven- 
ed and held at Newman on 10th January, 1984. In the 
result the appeal was dismissed. 

As I have indicated part of the applicant's contention 
is that his expulsion from the union has been carried out 
in disregard of the weight of the evidence relating to the 
charge brought against him and I turn to examine that 
charge in the light of the evidence elicited in these pro- 
ceedings. The charge was expressed as follows:— 

The Committee recommends that the Sub-branch 
through its Convenor shall in accordance with 

Rule 25 Charges and Complaints and rule 27 
Undesirable Members charge Mr James with be- 
ing an undesirable member in so much that he 
obstructs the proper conduct of the affairs of the 
Sub-branch by refusing to abide by majority deci- 
sions of the Members. 

The letter which contained the reasons for the charge 
referred to two incidents and provided the following 
particulars:— 

On the night shift of the 24/10/83 "C" Shovel 
Crews elected to go on strike following a list of 
questions to be answered before the start of the 
following night shift. These questions were 
answered some in part, but the shift indicated by 
way of a vote that they were happy with the 
answers and with further talks pending on the 
outstanding questions. 

On the night shift 24/10/83 Mr James voiced 
his opposition to going on strike over the ques- 
tion. He was not the only one to do so, as I myself 
did and Committee Member Parker. 

At the second meeting, Mr James went on the 
Hill to his allocated shovel. Shift Rep. Kelsall in- 
formed his Foreman to get Mr James down for 
the meeting. He refused to comply with the re- 
quest after some discussion with the Shift Super- 
visor. Both Foreman and Supervisor returned to 
the shovel and Mr James returned with them to 
the allocation point needless to say he didn't by 
his own choice attend the meeting. 

The meeting was held up for half to three 
quarters of an hour while this was going on. 

Despite the applicant's opposition to the strike it is 
not disputed that he went on strike with the other 
members following the first meeting. On the following 
night the applicant refused, for his own reasons, to at- 
tend the return meeting but went on to the work site and 
boarded the shovel which he was allocated to operate. I 
accept his evidence that he did not operate the shovel 
and had no intention of working. He was there because 
he refused to attend the meeting. He refused to come 
down from the work site until, after talking to others, 
he recognised that he was "up on the hill in breach of a 
strike". The members of "C" shift were still on strike at 
the time he went up to the work site and it seems to have 
been accepted on all sides, including the applicant, that 
that was a result of decision taken at the meeting the 
night before. For all practical purposes the applicant in 
going onto the work site instead of attending the arrang- 
ed meeting was refusing to abide by a majority decision 
of the members of "C" shift. 

The further reason for the charge was particularised 
as follows:— 

The second incident occurred on the Afternoon 
Shift of 31/10/83 when a member of the "C" 
Shift Shovel Crew objected to his meal, on the se- 
cond crib. After discussion between Shift Rep. 
Kelsall the person concerned and the Supervisor, 
a meeting was called as the Supervisor rejected the 
man's complaint. 

Complying with long standing motion, "C" 
Shift Shovel Crews went home. Before they did, 
Mr James voiced his opinion against the motion 
and the strike action to be taken and made it 
known that he was going to work regardless of the 
strike action the shift had taken. 

He did try to go to work via the Supervisor and 
the Industrial Relations Officer, Mr K. Payne 
needless to say they turned down his offer. 

The applicant's version is that he did not go along 
with the decision to strike and he attempted, through a 
supervisor, to get permission to return to work. He said, 
contrary to the particulars of the charge, that he was 
given permission but having thought about it he chang- 
ed his mind and went on strike along with the remaining 
members of "C" shift. The evidence of the supervisor, 
R.A. McCreadie, confirmed that the applicant was not 
prevented from working but voluntarily changed his 
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mind and went home without commencing work. He 
also gave evidence that up until the time the applicant 
decided not to work but to return home he had remain- 
ed in an area which was not a production area. Upon the 
evidence I find that on the occasion in question the ap- 
plicant decided to defy the strike and work but subse- 
quently changed his mind without working and then 
joined the strike. 

The decision to strike followed a meeting of the 
members of the shift although there was no formal mo- 
tion to go out on strike. The decision was taken in ac- 
cordance with a standing resolution in these terms, "If 
the meal is not up to standard a replacement will be re- 
quested, if not provided the rest of the shift will be 
taken off as a protest". 

The applicant was convinced that a strike was not 
justified in the circumstances and having regard for the 
evidence of the witness McCreadie, which I accept as be- 
ing objective and accurate, there is serious doubt that 
the complaint of one individual as to his meal was suffi- 
cient to justify the subsequent action. However the men 
walked off the job after debate as to the issues in which 
the applicant took part. Mr Kelsall is a shop steward on 
"C" shift and he chaired the meeting which lasted 
about 30 minutes. According to him since the meal com- 
plained of was not replaced no motion was required but 
the standing resolution operated automatically. He gave 
evidence which I accept that he explained this when the 
applicant protested that no vote was taken and that he 
"gave the full meeting three opportunities to rescind 
that motion or alter it in some way. There was nobody 
wanting to do that or willing to do that, so that motion 
stood and we went home ..." I take "that motion" to 
be a reference to the standing resolution to which effect 
was given by the shift being taken off as a protest 
despite the applicant's strong objections. 

In my opinion those facts technically support a charge 
of refusing to abide by a majority decision but I think 
that an objective view of the evidence concerning this in- 
cident reveals less serious conduct than is indicated in 
the supplied particulars upon which the charge was 
found. 

As I have outlined the evidence justifies findings that 
on the occasions alleged the applicant refused to abide 
by majority decisions of the members. He was charged 
with obstructing the proper conduct of the affairs in 
that manner and was thereby an undesirable member. 
The question whether he is an undesirable member, as 
with the question whether he deserves expulsion is not to 
be determined by a court on formal evidence, these mat- 
ters are reserved for the decision of members in ac- 
cordance with the rules of the union. The law will in- 
terfere where the rules are not observed or properly 
observed and where a rule:— 

(i) is contrary to or inconsistent with any Act or 
law, or an award, order, or direction made or 
given under this Act; 

(ii) is tyrannical or oppressive; 
(iii) prevents or hinders any member of the union 

from observing the law or the provisions of an 
award, order, or direction made or given 
under this Act; 

(iv) imposes unreasonable conditions upon the 
membership of a member or upon an applicant 
for membership; or 

(v) is inconsistent with the democratic control of 
the union by its members; 

Accordingly I have not attempted to assess the suffi- 
ciency of the evidence to establish the charge that the 
applicant is an undesirable member that being a vague 
and uncertain expression which is, by rule 27,' the 
prerogative of a special general meeting of the union to 
determine. 

The primary contention of the applicant is that rules 
25 and 27 are invalid and that they were misinterpreted 
and misapplied by the union in the proceedings brought 
against the applicant. 

I am satisfied that the secretary of the union, Mr 
Keegan, made a conscientious effort to conform to the 
procedural requirements of the rules but, through no 
fault of his, the proceedings have, in a number of ways, 
been misconceived. In order to illustrate that it is 
necessary to consider, as well as the provisions of the 
rules, the manner of their observance in the present cir- 
cumstances and I am empowered to do that under sec- 
tion 66. 

Rule 25 — Charges and Complaints 
Any charge or complaint made by one member 

against another or by a member against the Union 
in general shall be lodged in writing with the 
Secretary, who shall place same before the Com- 
mittee of Management. The Committee shall 
grant the parties concerned an opportunity of 
calling evidence either in support of or in rebuttal 
of the charge or complaint. If the charge or com- 
plaint is proved, the Committee may inflict a fine 
not exceeding twenty dollars ($20.00) or if the 
Committee considers that the charge or complaint 
is without foundation or is vexacious or malicious 
it may inflict a fine not exceeding twenty dollars 
($20.00) on the member who has made same. 

Rule 27 — Undesirable Members 
Any undesirable person may be refused admis- 

sion to membership of the Union, or should any 
undesirable person have become a member, a 
Special General Meeting may expel such member 
from the Union. Undesirable persons shall mean, 
"a person who, in the sole judgement of the ma- 
jority of the members at a Special General 
Meeting is, or is likely to act in any way to the 
detriment of the Union or to so conduct himself 
as to bring the Union into disrepute or to obstruct 
the proper conduct of the affairs of the Union as 
established by decision of the Committee of 
Management or of the general body of 
members". 

The recommendation of the sub-branch committee, 
as endorsed by a general meeting of the sub-branch, was 
that the charge be preferred in accordance with rule 25 
and rule 27 but the essence of the charge was that the ap- 
plicant was an undesirable member and in accordance 
with the rules the determination of that is a matter for 
the sole judgement of the majority of the members at a 
special general meeting as to whether he may be adjudg- 
ed a person meeting the description contained in rule 27. 
It appears to me therefore that it was not in accordance 
with the rules to charge the applicant with the particular 
offence pursuant to rule 25. It may have been ap- 
propriate for the committee of management to deal 
separately with those elements of the charge relating to 
the obstruction of the proper conduct of the affairs of 
the sub-branch and/or refusing to abide by majority 
decisions of the members since it is empowered to deal 
with complaints and charges and to impose a limited 
penalty. However it was not appropriate for the com- 
mittee of management to deal with a charge of being an 
undesirable member nor was it competent to find as 
proven that the applicant was an undesirable member. It 
lacked the ability to consider that question which was 
expressly reposed in another body within the union, 
namely a special general meeting. The way in which the 
committee of management directed its decision to be 
dealt with by a special general meeting indicates that it 
recognised the authority of the special general meeting 
to determine whether a member is an undesirable 
member to expel such member from the union. The 
recommendation that was contained in the decision of 
the committee of management was a practical step and 
was not intended to usurp the authority of the special 
general meeting. Nevertheless, I think that such recom- 
mendation went beyond the limited power of the com- 
mittee of management as contemplated under rule 25. 
As I have observed, the business of the special general 
meeting, as advertised, was to determine, in accordance 
with the rules, the recommendation from the committee 
of management that the applicant be declared an 
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undesirable member and be dealt with. It is difficult to 
underestimate the persuasive effect of such a recom- 
mendation upon the members of the special general 
meeting. I hasten to say that although I expressed 
criticism of the inclusion of extraneous and non objec- 
tive comments in the minutes, I am satisfied that the ap- 
plicant had, in every sense, a fair hearing. 

The minutes of that meeting indicate that the issues 
concerning the applicant's conduct were canvassed but 
the only motion that was carried, and that by a substan- 
tial majority, was "that K. James be formally expelled 
from the union." One may speculate that the decision 
reflected the opinion of the meeting as to the seriousness 
of the applicant's conduct although there is nothing in 
the minutes nor in the evidence to indicate what judg- 
ment was reached by the majority as to particular con- 
duct or as to reasons related to the rules why the appli- 
cant was to be regarded as an undesirable member. 

Whether or not the members at the special general 
meeting endeavoured to exercise the judgment with 
which it was entrusted I am of opinion, for reasons 
which I will presently state, that that part of rule 27 to 
which their judgment is directed is vague and uncertain 
and provides no standard by which the judgment is to be 
reached or satisfied. 

Provisions in union rules similar to those contained in 
rule 27 have been disallowed because they were con- 
sidered to impose unreasonable conditions upon the 
membership of members. Most of the cases in which 
this has occurred relate to the exercise of jurisdiction 
under the Commonwealth Conciliation and Arbitration 
Act, nevertheless the courts were there exercising a 
similar duty to that of the President under section 66. 
They were dealing with matters which required an ex- 
amination of rules for the purpose of adjudicating 
whether the provisions of those rules imposed upon 
members conditions which were oppressive or 
unreasonable. The results of the cases in which the rules 
of federal organisations have been struck down repre- 
sent a sensible and objective observation as to the effect 
of those rules upon the rights of membership. For 
reasons such as this it has been previously held that such 
cases are applicable in condidering union rules within 
this state (see Elliott and Vine 1980 60 W.A.I.G. 1487 
and Taylor v. Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union of 
Workers 63 W.A.I.G. 2409). 

In order to illustrate the approach to rules of unions 
which give authority to punish or expel a member where 
the grounds of such action are couched in vague terms I 
refer to the following passage from the judgment of 
Morgan J. in Cameron and the Australian Workers' 
Union 2 F.L.R. 45 at p. 85:— 

I refer in particular to Ford v. Federated 
Miscellaneous Workers' Union (60); Hardiman v. 
Transport Workers' Union (61); Kenney v. 
Operative Painters' and Decorators' Union (62); 
and Lasarewitch v. Australian Railways' Union 
(63). In one or more of those cases all the then 
Judges of the Arbitration Court sat, and concur- 
red in decisions which included decisions in which 
power to fine or expel a member on grounds such 
as doing "anything which in the opinion of the 
federal council or branch council is contrary to 
union principles", failing "to abide bv and 
observe resolutions of the organization or of a 
branch or sub branch thereof of which he is a 
member", acting "in opposition to the principles 
of unionism", acting "in any way which in the 
opinion of the committee of management of the 
branch to which he belongs is contrary to the best 
interests of the union or the branch or any of the 
members thereof" "conduct inimical to the in- 
terests of the organization" and bringing "a 
branch of the organization into discredit by his 
conduct" should all of them be disallowed under 
the then section 80 (which later became the now 
repealed section 140). 

All the members of a union are bound by its rules and 
in my understanding it would be unreasonable to im- 
pose upon a member a rule which provides authority to 
expel him couched in terms which are vague and uncer- 
tain in the sense of not specifying or providing for the 
specification of the acts or omissions for which he may 
be expelled. 

It was pointed out that rule 27 has stood for many 
years although it was not the union's case in these pro- 
ceedings to contend that its provisions were not vague or 
uncertain. On the other hand the application alleges that 
rule 27 is invalid for a variety of reasons, that it is not 
capable of meaningful interpretation, is tyrannical and 
oppressive, inconsistent with the democratic control of 
the union by its members, and imposes unreasonable 
conditions upon the membership of the member. 
Counsel for the applicant made a critical analysis of the 
provisions of rule 27 by reference to other cases in which 
similar provisions were held to be invalid. It was pointed 
out that there is embodied in the expression "is or is 
likely to act" a grammatical error which makes it dif- 
ficult to attach to it a sensible meaning unless for "is" 
there is substituted "has acted". The extent to which the 
rule is concerned with how a person is likely to act is 
speculative and therefore uncertain. Wishart v. 
Australian Builders Labourers Federation 2 F.L.R. 298 
was a case before the Commonwealth Industrial Court 
in which it was held that a rule which is vague and 
uncertain in meaning and as to what acts or omissions 
constitute offences under it is oppressive and 
unreasonable. The Court attributed to the expression 
"calculated to" the construction "designed to" rather 
than "likely to" and held that when calculated was so 
construed the expression "calculated to injure or 
destroy the Federation" was not vague. Mr Hockless 
contended that, by implication, on the authority of that 
proposition "likely to" is to be regarded as vague and 
uncertain. Although I have not been referred to direct 
authority I am inclined to agree that the expression 
"likely to" is speculative and uncertain. 

The matters which, as a matter of judgment of the 
majority of the special general meeting, a member has 
done or is likely to do is "to act in any way to the detri- 
ment of the union" or "to so conduct himself as to br- 
ing the union into disrepute". Such provisions are plain- 
ly vague and uncertain as has frequently been held in 
relation to similar provisions, see for example, Wright 
v. Australian Workers' Union 7 F.L.R. 148, Cassidy v. 
Amalgamated Postal Workers Union of Australia 11 
F.L.R. 124 and Norman Kenney v. Operative Painters 
and Decorators Union of Australia 81 CAR 166. Such 
provisions were held to be oppressive and unreasonable. 

According to rule 27 a person may also be adjudged 
to "obstruct the proper conduct of the affairs of the 
union as established by decision of the committee of 
management or of the general body of members". Read 
as a whole that expression is not definitive of either the 
affairs of the union or of proper conduct in relation to 
those affairs. It is important to remember that those are 
matters in respect of which the majority of members at a 
special general meeting will, in terms of the rule, require 
to exercise sole judgment as to a person's obstructing 
the proper conduct of the affairs, as to his conduct in 
bringing the union into disrepute and as to his acting or 
the likelihood of his acting to the detriment of the 
union, these are matters which are capable of varying 
interpretations because of their vagueness and uncer- 
tainty. It is very difficult to see how, as a matter of judg- 
ment a person may be found to be, as distinct from mere 
estimation that a given member is, an undesirable per- 
son. 

I recognise that the application also claims that rule 
25 is invalid on the same grounds as rule 27 and that the 
decision of the committee of management which held as 
proven the charge that he was an undesirable member of 
the union is void by reason of it lacking jurisdiction to 
determine that question. I have already made some 
observations concerning the procedure and the commit- 
tee's recommendation however I am of the opinion that 
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the provisions of rule 25 are not vague or uncertain per 
se and I do not therefore think it is appropriate that any 
order should be made in relation to rule 25. 

In relation to rule 27 1 agree, for the reasons that have 
been contended, that it is not capable of meaningful in- 
terpretation and I consider that it is so vague and uncer- 
tain as to impose unreasonable conditions upon the 
membership of a member or upon an applicant for 
membership. Although the rule has existed for a long 
time, because of the deficiencies which have been 
pointed out and the opinion which 1 have reached, rule 
27 cannot be allowed to stand. It is not practicable to 
give a direction to alter the rule to overcome those parts 
of it which are offensive while retaining an effective 
power of expulsion. It is necessary to exercise the duty 
imposed by section 66 and order that rule 27 be 
disallowed it will then be left to the decision of the union 
should it desire to recast its rules to make provision for 
the expulsion of members. 

It is pointed out that pursuant to section 66(6) a rule 
which is disallowed is void and it follows as a result that 
the purported expulsion of the applicant from member- 
ship of the union must be regarded as void and of no ef- 
fect. 

I propose to hear the parties as to the form of a conse- 
quent order. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 88 of 1984. 

Between Keith James, Applicant, and The Federated 
Engine Drivers and Firemen's Union of Workers 
of Western Australia, Respondent. 

Before His Honour the President 
D.J. O'Dea. 

Order 
THIS matter having come on for hearing before me on 
23rd, 24th and 27th days of February, 1984 and having 
heard Mr V. Hockless (of Counsel) on behalf of the ap- 
plicant and Mr R.A. Keegan on behalf of the respon- 
dent and having reserved my decision and such decision 
being delivered on the 20th day of March, 1984, 
wherein, in respect of the registered rules of The 
Federated Engine Drivers and Firemen's Union of 
Workers of Western Australia I have found that rule 27. 
— Undesirable Members is not capable of meaningful 
interpretation and is so vague and uncertain as to im- 
pose unreasonable conditions upon the membership of a 
member or an applicant for membership, I hereby order 
that such rule be disallowed and further that the pur- 
ported expulsion of the applicant from membership of 
the respondent union, having been pursuant to the said 
rule, be regarded as void and of no effect and I direct 
the respondent union to treat as void the resolution of 
its special general meeting dated 5th day of December, 
1983 whereby the applicant was expelled from member- 
ship. 
Dated at Perth this 27th day of March, 1984. 

(Sgd.)D.J. O'DEA, 
[L.S.] President. 
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AWARDS— 
Application tor — 

MISCELLANEOUS WORKERS' 
(Slow Learning Children's Group) 

Award No. A20 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. A20 of 1980. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and 
Miscellaneous, W.A. branch, Applicant, and 
Slow Learning Children's Group of Western 
Australia (Inc.) Respondent. 

Award. 
HAVING heard Mrs J. Trigwell on behalf of the appli- 
cant and Mr G.H. Cole on behalf of the respondent, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979 hereby makes the following award— 

1.—Title. 
This Award shall be known as the Miscellaneous 

Workers' (Slow Learning Children's Group) Award. 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Definitions. 
5. Contract of Service. 
6. Hours. 
7. Overtime. 
8. Shiftwork. 
9. Meal Money. 

10. Higher Duties. 
11. Qualifications Loading. 
12. Holidays and Annual Leave. 
13. Sick Leave. 
14. Maternity Leave. 
15. Bereavement Leave. 
16. Long Service Leave. 
17. District Allowance. 
18. Car Allowance. 
19. Travelling. 
20. Transfers 
21. Travelling Time. 
22. Relieving or Special Duty. 
23. Travelling, Transfers and Relieving Duty. 
24. Removal Allowance. 
25. Dirty Work. 
26. Protective Clothing and Uniforms. 
27. Part-Time Employees. 
28. Casual Employees. 
29. Special Rates and Provisions. 
30. Payment of Wages. 
31. Time and Wages Record. 
32. Right of Entry. 
33. Posting of Award. 
34. T.U.T.A. Leave. 
35. Study Leave. 
36. No Reduction. 
37. Wages. 

Schedule of Respondents. 

3.—Area and Scope. 
This Award shall operate throughout the State of 

Western Australia to the employees classified in Clause 
37 — Wages of this Award employed by the Slow Lear- 
ning Children's Group of W.A. (Inc.) and to their 
employer. 

4.—Definitions. 
(1) Union means the Federated Miscellaneous 

Workers' Union of Australia, Hospital, Service and 
Miscellaneous, W.A. Branch. 

(2) House Parent means an employee in charge of a 
hostel. 
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(3) Assistant Supervisor means a person employed at 
an Activity School or at a Workshop to participate in 
vocational training and production duties as 
directed. 

(4) Residents' Aide/Domestic means a person 
employed at a hostel to perform domestic or other 
duties as directed. 

(5) Cook means a person employed as a Cook. 
(6) Laundress means a person employed as a Laun- 

dress. 
(7) Gardener means a person employed as a Gardener. 
(8) Cleaner means a person employed as a Cleaner. 

5.—Contract of Service. 
(1) The contract of service shall be by the month and 

shall be terminated by the giving of a month's written 
notice on either side or by the payment by the employer 
of a month's wages. Provided that a period less than 
one month may be agreed on between the employer and 
the employee concerned. 

(2) The provisions of this clause do not affect the 
employer's right to dismiss an employee without notice 
for misconduct in which case wages shall be paid up to 
the time of dismissal. 

6. —Hours. 
(1) Except as provided by subclause (2) of this clause, 

the ordinary working hours shall be 40 per week. 

(2) The ordinary working hours of a person employed 
at an Activity School shall be 32.5 hours per week. 

(3) (a) The provisions of this paragraph apply to day 
employees. 

(i) The ordinary hours of duty for employees 
employed at a Workshop shall be between 
the hours of 8.00am and 4.30pm. 

(ii) The ordinary hours of duty for employees 
employed at an Activity School shall be bet- 
ween the hours of 8.00am and 4.00pm. 

(iii) The ordinary hours of duty for a Gardener 
shall be between the hours of 6.00am and 
5.00pm. 

(iv) The ordinary hours of duty of all other 
employees shall be between the hours of 
6.00 a.m. and 6.00 p.m. 

(b) The provisions of this paragraph apply to shift 
employees. 

Subject to subclause (1) of this clause the ordinary 
hours of duty for an employee working shift work shall 
be determined by a roster. The provisions of such roster 
shall not be altered without the agreement of the parties, 
or in default, by Order of the Commission. 

(4) No employee shall be compelled to work more 
than five hours without a break for a meal. 

(5) The ordinary hours of duty shall include a meal 
break which shall not be less than 30 minutes, and not 
be counted as time worked. 

Provided that where an employee is called on duty 
during a meal time, the period worked shall be counted 
in the ordinary hours of duty. 

(6) A morning tea break shall be provided by the 
employer. The time allowed for such break shall not ex- 
ceed 10 minutes, shall be taken when convenient to the 
employer and be without deduction of pay for such 
time. 

(7) An employee's work shall be so arranged that 
there is at least a 10-hour break between the completion 
of work on one day, and the commencement of work on 
the next day. 

(8) Notwithstanding any other provision of this 
clause, a week's work for house parents shall be worked 
on four consecutive days of any week. 

7.—Overtime 
(1) Subject to subclause (2) of this clause all time 

worked outside the ordinary hours of duty shall be over- 
time and shall be paid for at the rate of time and one- 
half for the first two hours and double time thereafter. 

(2)(a) All time worked outside ordinary working 
hours on any day between midnight and 6.00 a.m. or on 
a Saturday after 12 noon or on a Sunday shall be paid 
for at the rate of double time. 

(b) All time worked outside ordinary working hours 
on any day prescribed as a public holiday shall be paid 
for as prescribed by subclause (3) of Clause 
12.—Holidays and Annual Leave of this Award. 

(c) All time worked by a house parent in excess of the 
week's work shall be overtime. 

(3) In lieu of payment for overtime, an employee, on 
request, may be allowed time off proportionate to the 
payment to which he is entitled but if he so requests in 
writing he shall be allowed such time off up to a max- 
imum of five days in each year of service. Time off shall 
be taken at a time mutually convenient to the employee 
and the employer. 

(4) Payment for overtime shall be computed on the 
rate applicable to the day on which the overtime is 
worked which shall include any loading for afternoon or 
night shift, provided that with the exception of overtime 
worked on public holidays the maximum rate payable 
under this Award shall not exceed double the ordinary 
time rate. 

(5) For the purpose of assessing overtime each day 
shall stand alone. 

(6) An employee required to work overtime beyond 
2.00 p.m., or beyond 7.00 p.m. on any day shall be 
allowed an unpaid break of at least 30 minutes between 
12.00 noon and 2.00 p.m. or between 5.00 p.m. and 
7.00 p.m. as the case maybe. 

(7) When an employee is recalled to work for any 
purpose he shall be paid a minimum of three hours at 
the appropriate overtime rate but he shall not be obliged 
to work for three hours if the work for which he was 
recalled is completed in less time, provided that if an 
employee is called out within three hours of starting 
work on a previous call he shall not be entitled to any 
further payment for the time worked within that period 
of three hours. 

(8) (a) (i) For the purposes of this award an 
employee is on-call when he is 
directed by the employer to remain at 
such a place as will enable the 
employer to readily contact him dur- 
ing the hours when he is not other- 
wise on duty. In so determining the 
place at which the employee shall re- 
main, the employer may require that 
place to be within a specified radius 
from the place of work. 

(ii) An employee shall be paid the same 
hourly allowance as that prescribed 
in the Nurses' (Public Hospitals) 
Award No. 6 of 1968, from time to 
time. Provided that payment in ac- 
cordance with this paragraph shall 
not be made with respect to any 
period for which payment is other- 
wise made in accordance with the 
provisions of this clause when the 
employee is recalled to work. 

(iii) Where the employer determines that 
there is a need for an employee to be 
on-call or to provide a consultative 
service and the means of contact is to 
be by telephone or telepage, the 
employer shall where the telephone is 
not already installed bear the cost of 
such installation. 
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(iv) (aa) Where the employee 
pays or contributes 
towards the payment of 
the rental of such 
telephone the employer 
shall pay the employee 
an amount being a pro- 
portion of the telephone 
rental calculated on the 
basis that for each seven 
days on which an 
employee is required to 
be on-call, the employer 
shall pay the employee 
one fifty-second of the 
annual rental paid by the 
employee, 

(bb) Provided that where as a 
usual feature of the 
work an employee is 
regularly required to be 
on-call or to provide a 
consultative service the 
employer shall pay the 
full amount of the 
telephone rental. 

(v) Where the employer determines 
that the means of contact is to be 
by a telepage or similar device the 
employer shall supply such device 
to the employee at no cost to the 
employee. 

(vi) Where the employer determines 
otherwise or it is not possible to 
contact an employee by telephone 
or telepage, the employer may 
send a taxi to the employee's 
residence or such other place with 
instructions for the employee to 
return to work. 

(vii) Notwithstanding the provisions of 
this subclause, where the 
employer and the Union, in 
writing agree, other arrangements 
may be made for compensation of 
on-call work. 

(b) An employee referred to in paragraph (a) of this 
subclause, who is not accommodated at the place of 
work, shall if recalled to work: 

(i) be provided free of charge, with transport 
from his home to the place of work and 
return; or 

(ii) be paid the vehicle allowance provided by 
this award. 

whichever is applicable. 

8.—Shift Work 
(1) (a) The loading on the ordinary rates of pay for 

an afternoon or night shift on eight hours worked in or- 
dinary hours shall be $7.73 

(b) For the purposes of this subclause: 
(i) "Day Shift" shall mean a shift which com- 

mences after 6.00 a.m. and before 12 mid- 
day. 

(ii) "Afternoon Shift" shall mean a shift which 
commences at or after 12 midday and 
before 6.00 p.m. 

(iii) "Night Shift" shall mean a shift which 
commences at or after 6.00 p.m. and before 
6.01 a.m. 

(2) (a) Shift work performed during ordinary hours 
on Saturdays or Sundays shall be paid for at the rate of 
time and one-half and on a public holiday shall be paid 
in accordance with subclause (3)(a) of Clause 
12.—Holidays and Annual Leave of this award. 

(b) The rates prescribed in this subclause shall be in 
substitution for an not cumulative on the rates prescrib- 
ed in subclause (1) of this clause. 

(c) Work performed by an employee in excess of the 
ordinary hours of his shift, or on a rostered day off, 
shall be paid for in accordance with Clause 7.—Over- 
time of this award. 

(3) Where an employee fails to attend for the ap- 
pointed shift, the employer shall attempt to find a relief 
for that shift. 

9.—Meal Money. 
(1) An employee required to work overtime before or 

after his ordinary working hours on any day, shall, 
when such additional duty necessitates taking a meal 
away from his usual place of residence, be supplied by 
his employer with any meal required or be reimbursed 
for each meal purchased at the rate of $2.70 for 
breakfast, $3.30 for the midday meal, and $4.00 for the 
evening meal: Provided that the overtime worked before 
or after the meal break totals not less than two hours. 
Such reimbursement shall be in addition to any payment 
for overtime to which he is entitled. 

(2) The allowances prescribed in this clause shall alter 
in accordance with the allowances prescribed from time 
to time for Public Servants. 

10.—Higher Duties. 
(1) An employee engaged on duties carrying a higher 

rate than his ordinary classification shall be paid the 
higher rate for the time he is so engaged, but if he is so 
engaged for more than two hours of any one day or shift 
he shall be paid the higher rate for the whole day or 
shift. 

(2) An employee who is paid the higher rate as 
prescribed in subclause (1) hereof immediately prior to a 
public holiday under this award, or immediately prior to 
commencing paid leave, shall be paid for such holiday, 
or such leave as the case may be, at that higher rate. 

11.—Qualifications Loading. 
Employees who have completed the Diploma in 

Training the Handicapped shall be paid an allowance of 
$5.00 per week. 

12.—Holidays and Annual Leave. 
(1) The following days or the days observed in lieu 

thereof shall, subject as hereinafter provided, be allow- 
ed as holidays without deduction of pay, namely, New 
Year's Day, Australia Day, Good Friday, Easter Mon- 
day, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 
Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of the days nam- 
ed in this subclause. 

(2)(a) When any of the days observed as a holiday in 
this clause fall during a period of annual leave the holi- 
day or holidays shall be observed on the next succeeding 
work day or days as the case may be after completion of 
that annual leave. 

(b) When any of the days observed as a holiday as 
prescribed in this clause fall on a day when a shift 
employee is rostered off duty and the employee has not 
been required to work on that day he shall be paid as if 
the day was an ordinary working day or if the employer 
agrees be allowed to take a day's holiday in lieu of the 
holiday at a time mutually acceptable to the employer 
and the employee. 

(3) Any employee, subject to paragraph (b) of this 
subclause, who is required to work on the day observed 
as a holiday as prescribed in this clause in his normal 
hours of labour or ordinary hours in the case of a shift 
employee shall be paid for the time worked at the rate of 
double time and one-half or if the employer agrees be 
paid for the time worked at the rate of time and one-half 
and in addition be allowed to observe the holiday on a 
day mutually acceptable to the employer and the 
employee. 
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(b) (i) An employee who is instructed by his 
employer to hold himself on-call in accordance 
with the provisions of subclause (8) of Clause 
7.—Overtime of this award on a day observed 
as a public holiday during his normal hours of 
labour or his ordinary hours in the case of a 
shift employee shall be allowed to observe the 
holiday on a day mutually acceptable to the 
employer and the employee. 

(ii) An employee who is holding himself on-call 
during the period specified in the preceding 
paragraph in accordance with subclause (8) of 
Clause 7.—Overtime of this award, shall be 
paid for any time worked during the period at 
the rate of time and one-half. 

(4) Except as hereinafter provided a period of four 
consecutive week's leave shall be allowed to an 
employee by the employer after each period of 12 mon- 
ths' continuous service. 

(5) The employee shall be paid for any period of an- 
nual leave prescribed by this clause at the ordinary rate 
of wage, and in the case of shift employees that rate of 
wage shall include the shift and weekend penalties the 
employee would have received had the employee not 
proceeded on annual leave. Where it is not possible to 
calculate the shift and weekend penalties the employee 
would have received, the employee shall be paid at the 
rate of the average of such payments made each week 
over the four weeks prior to taking leave. 

(6) By mutual agreement, an employee may be allow- 
ed to take the annual leave prescribed by this clause 
before the completion of 12 months' continuous service 
as prescribed by subclause (4) of this clause. 

(7)(a) If after one month's continuous service in any 
qualifying 12 monthly period an employee leaves his 
employment or his employment is terminated by the 
employer through no fault of the employee, the 
employee shall be paid 3.08 hours' pay for each com- 
pleted week of continuous service. 

(b) An employee whose employment terminates after 
he has completed a 12 monthly qualifying period and 
who has not been allowed the leave prescribed under 
this clause in respect of that qualifying period shall be 
given payment as prescribed in subclauses (5) and (10) 
of this clause in lieu of that leave or in a case to which 
subclause (9) of this clause applies, in lieu of so much of 
that leave as has not been allowed unless— 

(i) he has been justifiably dismissed for miscon- 
duct; and 

(ii) the misconduct for which he has been dismiss- 
ed occurred prior to the completion of that 
qualifying period. 

(c) The rate prescribed in subclause (3) hereof shall 
be paid in lieu of the amounts to which an employee 
may be entitled pursuant to Clause 8.—Shift Work of 
this award. 

(b) if the services of an employee terminate and the 
employee has taken a period of leave in accordance with 
subclause (6) of this clause and if the period of leave so 
taken exceeds that which would become due pursuant to 
paragraph (a) of this subclause the employee shall be 
liable to pay the amount representing the difference bet- 
ween the amount received by him for the period of leave 
taken in accordance with subclause (6) of this clause and 
the amount which would have accrued in accordance 
with paragraph (a) of this subclause. The employer may 
deduct this amount from monies due to the employee by 
reason of the other provisions of this award at the time 
of termination. 

(8) Shift employees who are rostered to work their 
ordinary hours on Sundays and/or public holidays dur- 
ing a qualifying period of employment for annual leave 
purposes shall be entitled to receive additional leave as 
follows: 

(a) if 35 ordinary shifts on such days have been 
worked — one week. 

(b) If less than 35 ordinary shifts on such days 
have been worked the employee shall be en- 
titled to have one additional day's leave for 
each seven ordinary shifts so worked, pro- 
vided that the maximum additional leave 
shall not exceed five working days. 

(9) The annual leave prescribed in subclause (4) of 
this clause may by mutual agreement be taken in two 
portions provided that no portion shall be less than two 
consecutive weeks. 

(10)(a) When an employee, other than a shift 
employee, proceeds on annual leave, he shall be paid a 
loading of 17.5 per cent of this ordinary wage for four 
weeks at the time of taking such leave. If an employee 
takes annual leave in two or more periods he shall be 
paid one twentieth of the loading for each day of leave 
he takes at the time of taking each period of his leave. 

(b) When a shift employee, other than a shift 
employee who qualifies for additional leave under 
subclause (8) of this clause, proceeds on annual leave he 
shall be paid a loading of either 17.5 per cent of his or- 
dinary wage for four weeks or an amount equivalent to 
the shift and weekend penalties the employee would 
have received if he had not proceeded on annual leave, 
whichever amount is the greater. If an employee takes 
annual leave in two periods he shall be paid one twen- 
tieth of the loading for each day of leave he takes or an 
amount equivalent to the shift and weekend penalties he 
would have received if he had not proceeded on annual 
leave. Payment shall be made at the time of taking each 
period of his leave. 

(c) When a shift employee, who qualifies for addi- 
tional leave under subclause (8) of this clause proceeds 
on annual leave he shall be paid a loading of either 20 
per cent of his ordinary wage for five weeks or an 
amount equal to the shift and weekend penalties the 
employee would have received if he had not proceeded 
on annual leave, whichever amount is greater. 

(d) The loadings referred to in this subclause shall be 
paid at the time the employee takes his leave and where 
the employee takes annual leave in two periods he shall 
be paid one twentieth of the loading (or one twenty-fifth 
of the loading in the case of a shift employee referred to 
in paragraph (c) hereof) for each day of leave taken or 
an amount equivalent to the shift and weekend penalties 
he would have received if he had not proceeded on an- 
nual leave. 

(e) An employee shall be entitled to a pro rata quan- 
tum of the loading if he becomes entitled to pro rata an- 
nual leave in accordance with subclause (7) of this 
clause. 

(11) When computing the annual leave due under this 
clause, no deduction shall be made from such leave in 
respect of the period an employee is on annual leave, 
observing a public holiday prescribed by this award, ab- 
sent through sickness with or without pay except for 
that portion of an absence that exceeds three months or 
absent on workers' compensation except for that por- 
tion of an absence that exceeds six months in any year. 

(12) Before going on annual leave each employee 
shall be given at least four weeks' notice of the date such 
leave is to commence. 

(13) The provisions of this clause shall not apply to 
casual employees. 

(14) Activity School Employees: 
(a) An employee shall not be required to present 

himself for duty on any day on which the 
school at which he is employed is not open. 

(b) subject to the provisions of subclause (4) of 
this clause each employee shall be paid his or- 
dinary wages for any day on which he is reliev- 
ed of the obligation to present himself for 
work. 

(c) Any employee required to work on any day 
observed as a school holiday shall be paid for 
the time worked at the rate of double time and 
one-half. 
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(d) An employee who is employed to work less 
than the full school year shall be entitled to 
payment at the ordinary rate of pay for or in 
lieu of the term and Christmas vacation 
periods related to that school year on the basis 
of one week's pay for each four weeks which 
the employee was employed to actually work 
in the school. 

13.—Sick Leave. 
(1) An employee who is incapacitated for duty in 

consequence of illness or injury shall as soon as possible 
advise his supervisory officer in sufficient time to enable 
arrangements to be made for the performance of his 
duties. Any such employee who fails to do so shall be 
treated as absent without leave. 

(2) An employee so incapacitated for duty shall 
notify his supervisory officer in sufficient time of the 
date on which he will resume duty, to enable any 
necessary arrangements to be made. 

(3)(a) An application for leave or absence on the 
grounds of illness exceeding two consecutive working 
days shall be supported by the certificate of a registered 
medical practitioner or, where the nature of illness con- 
sists of a dental condition and the period of absence 
does not exceed five consecutive working days, by a cer- 
tificate of a registered dentist. 

(b) The number of days' leave of absence which may 
be granted without the production of the certificate re- 
quired by paragraph (a) of this subclause shall not ex- 
ceed, in the aggregate, five working days in any one 
calendar year. 

(4) Subject to the provisions of subclause (3) of this 
clause no leave of absence on the grounds of illness shall 
be granted with pay without the production of a medical 
certificate 

An employee who finds that he is unable to resume 
duty on the expiration of the period shown on the first 
certificate shall thereupon furnish a further certificate 
and shall continue to do so upon the expiration of the 
period respectively covered by such certificates. 

(5) Where an employee is ill during the period of his 
annual leave for recreation and produces at the time or 
as soon as practicable thereafter medical evidence to the 
satisfaction of the employer that he is or was as a result 
of his illness confined to his place of residence or a 
hospital for a period of at least seven days, he may, with 
the approval of the employer, be granted at a time con- 
venient to the employer, additional leave equivalent to 
the period during which he was so confined. 

(6) Where an employee is ill during his period of his 
long service leave and produces at the time or as soon as 
practicable thereafter medical evidence to the satisfac- 
tion of the employer that he is or was confined to his 
place of residence or a hospital for a period of at least 14 
days, he may, with the approval of the employer, be 
granted at a time convenient to the employer additional 
leave equivalent to the period during which he was so 
confined. 

(7) The basis for determining the leave of absence on 
the grounds of illness that may be granted shall be ascer- 
tained by crediting the employee concerned with the 
following periods, but the leave shall be cumulative: 

Leave on Leave on 
Full Pay Half Pay 
Working Working 

Days Days 
(a) On date of employ- 

ment of the employee 5 2 
(b) On completion by the 

employee of six mon- 
ths' service 5 3 

(c) On completion by the 
employee of 12 mon- 
ths' service 10 5 

(d) On completion of 
each additional 12 
months' service by 
the employee 10 5 

(8) When an employee is duly absent on account of 
illness and his entitlement to sick leave on full pay is ex- 
hausted, he may, with the approval of the employer, 
elect to convert any part of his entitlement to sick leave 
on half pay to sick leave on full pay, but so that his sick 
leave entitlement on half pay is reduced by two days for 
each day of sick leave on full pay that he receives by the 
conversion. 

(9) No leave of absence on account of illness shall be 
granted with pay, if the illness has been caused by the 
misconduct of the employee or in any case of absence 
from duty without sufficient cause. 

(10) An employee who is duly absent on leave 
without pay is not eligible for absence of leave on ac- 
count of illness under this clause during the currency of 
that leave without pay. 

(11) Where, on or after the first day of August, 1972, 
an employee in the discharge of his duties suffers per- 
sonal injuries by accident that are compensable in ac- 
cordance with the provisions of the Workers' Compen- 
sation and Assistance Act, 1981, and which necessitates 
the granting of leave of absence under this subclause: 

(a) no charge shall be made against his sick leave 
credits in respect of so much of the period of 
leave as does not exceed 26 weeks and the 
employee shall receive full pay for any such 
part of his leave of absence; and 

(b) where the employee is unable to resume duty at 
the expiration of the period of 26 weeks, he 
shall be granted on full pay or half pay as the 
case requires, such further leave under this 
subclause as is required but half the period on- 
ly of such further leave shall be charged 
against his sick leave credits on full pay or half 
pay, as the case may be. 

(12) A pregnant employee shall not be refused sick 
leave by reason only that the "illness or injury" en- 
countered by the employee is associated with the 
pregnancy. 

(13) The provisions of this clause shall not apply to 
casual employees. 

14.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service 
with that employer immediately preceding the date upon 
which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an un- 
broken period of from 12 to 52 weeks and shall 
include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken im- 
mediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 
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(d) An employee shall not be in breach of this 
order as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is occa- 
sioned by the confinement occurring earlier 
than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks aris- 
ing out of the pregnancy or hazards connected with the 
work assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the condi- 
tions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenc- 

ed shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of 
a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
nominated by the employer which shall not ex- 
ceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then— 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, 
or 

(ii) for illness other than the normal con- 
sequences of confinement she shall 
be entitled either in lieu of or in addi- 
tion to special maternity leave, to 
such paid sick leave to which she is 
then entitled and which a duly 
qualified medical practitioner cer- 
tifies as necessary before her return 
to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner cer- 
tifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the com- 
pletion of a period of leave taken pursuant to 
this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held im- 
mediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be en- 
titled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not ex- 
ceed 52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long ser- 
vice leave), shall not be available to an 
employee during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award or other provision to the con- 
trary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service 
for any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may ter- 

minate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of mater- 
nity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof, shall 
be entitled to the position which she held im- 
mediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of per- 
forming, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 
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(c) Before an employer engages a person to 
replace an employee temporarily promoted or 
transferred in order to replace an employee ex- 
ercising her rights under this clause, the 
employer shall inform that person of the tem- 
porary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 

(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause ex- 
cept where her employment continues beyond 
the 12 months' qualifying period. 

15.—Bereavement Leave. 
(1) An employee shall, on the death within Australia 

of a wife, husband, de facto wife or de facto husband, 
father, father-in-law, mother, mother-in-law, brother, 
sister, child or stepchild, be entitled on notice of leave 
up to and including the day of the funeral of such rela- 
tion and such leave shall be without deduction of pay 
for a period not exceeding the number of hours worked 
by the employee in two ordinary working days. 

(2) Proof of such death shall be furnished by the 
employee to the satisfaction of his employer. 

(3) Provided that payment in respect of bereavement 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any 
case where the employee concerned would have been off 
duty in accordance with his roster, or on long service 
leave, annual leave, sick leave, workers' compensation, 
leave without pay or on a public holiday. 

(4) The provisions of this clause shall be available for 
use by the employee where leave is necessary on compas- 
sionate grounds. 

16.—Long Service Leave. 
(1) The conditions contained in the document Long 

Service Leave Conditions — State Government Wages 
Employees as consolidated by the Public Service Board 
in May, 1974 and amended in September, 1979 shall ap- 
ply to employees covered by this award with the excep- 
tion that on and from the 1st day of January, 1979 long 
service leave for the second and subsequent periods of 
service shall accrue at the rate of 13 weeks' leave for 
seven years of continuous service. 

(2) Any qualifying service, prior to 1st January, 
1979, for the second period of long service leave, shall 
be calculated on a 10 year qualifying period basis but all 
qualifying service after 1st January, 1979 shall be 
calculated on a seven year qualifying period basis. 

(3) The date of operation of this clause shall be the 1st 
day of January, 1979. 

17.—District Allowance. 
(1) A married male employee shall be paid district 

allowance at the standard rate prescribed in Column II 
subclause (9) of this clause for the district in which his 
headquarters are located: Provided that a married male 
employee whose headquarters are situated in a town or 
place specified in Column III in the said subclause shall 
be paid a district allowance at the rate appropriate to 
that town or place as prescribed in Column IV in the 
said subclause. A married female employee who is 
covered by the award shall not be eligible for the pay- 
ment of a district allowance except as provided by 
subclause (2) of this clause or as otherwise approved by 
the employer. 

(2) A single employee shall be paid district allowance 
at a rate equal to one-half of the appropriate rate 
prescribed by subclause (1) of this clause for a married 
male employee whose headquarters are situated in the 
same district, town or place: Provided that a single 
employee or married female employee who supplies pro- 
of that he or she is the main support of relatives resident 
in the State, may, with the approval of the employer, be 
paid the rates applicable to a married male employee 
under this award. 

(3) When an employee is on approved recreation 
leave he shall, for the period of such leave, be paid the 
district allowance to which he would ordinarily be entitl- 
ed. 

(4) When an employee is on long service leave or 
other approved leave with pay (other than recreation 
leave) he shall only be paid district allowance for the 
period of such leave if his family or dependants remain 
in the district in which his headquarters are situated. 

(5) When an employee leaves his district on duty, 
payment of any district allowance to which he would or- 
dinarily be entitled shall cease after the expiration of 
two weeks unless otherwise approved by the employer. 

(6) Except as provided in subclause (5) of this clause, 
district allowance shall be paid to any employee or- 
dinarily entitled thereto in addition to reimbursement of 
any travelling expenses. 

(7) Where an employee whose headquarters are 
located in a district in respect of which no allowance 
prescribed in subclause (9) of this clause is payable, is 
required to travel or temporarily reside for any period in 
excess of one month in any district or districts in respect 
of which such allowance is payable, then, notwithstan- 
ding this entitlement to any such allowance provided by 
Clause 19.—Travelling or Clause 22.—Relieving or 
Special Duty, of this award, he shall be paid for the 
whole of such period such additional allowance at a rate 
equal to one-half of the appropriate rate prescribed by 
subclause (1) for a married male employee appropriate 
to the district in which he spends the greater period of 
time. Provided that rates specified in the second 
schedule to the Public Service (District Allowance) 
Award 1968, which are greater than one-half of the ap- 
propriate rate for a married male employee under this 
Award, shall continue to apply. The rates payable under 
this subclause are specified in subclause (10) of this 
clause. 

(8) Boundaries Of Districts: 
District No:- 

1. The area within a line commencing on coast; 
thence east along latitude 28 to a point north 
of Tallering Peak; thence due south to Taller- 
ing Peak; thence south-east to Mt Gibson and 
Burracoppin; thence to a point south-east at 
the junction of latitude 32 and longitude 119; 
thence south along longitude 119 to coast. 

2. That area within a line commencing on the 
south coast at longitude 119; thence east along 
the coast to longitude 123; thence north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 
1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

4. The area within a line commencing on the 
coast at latitude 24; thence east to the South 
Australian Border; thence south to the coast; 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from Carnot 
Bay to the Northern Territory Border. 

6. That area of the State north of a line running 
east from Carnot Bay to the Northern Ter- 
ritory Border. 

32871 —2 
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(9) District Allowances: 
(a) Married Male Employees: 

Column Column 
I II 

Column 
III 

Column 
IV 

District Standard Exceptions to Standard 
No. Rate Rate 

$ p.a. Town Or Place 

2,733 Nil. 
2,230 Fitzroy Crossing  

Halls Creek  
Turner River Camp  
Nullagine  
Abydos Research Station 

Liveringa (Camballin) 
Marble Bar  
Wittenoom  
Port Hedland  

1,121 Warburton Mission  
Carnarvon  

710 Meekatharra  
Mt Magnet  
Wiluna  
Laverton  
Leonora   
Cue  

508 Kalgoorlie/Boulder  
Ravensthorpe  
Norseman  
Salmon Gums  
Marvel Loch  
Esperance  

Nil Nil  

(b) Single Employees; Half the appropriate rate as 
prescribed in paragraph (a) hereof for married 
employees. 

(10) District Allowances: (Employees whose head- 
quarters are not located in a district allowance district.): 

Half the appropriate rate as prescribed in 
subclause (9)(a) hereof. 

(11)"For the purposes of subclauses (9) and (10) of 
this clause the boundaries of the various districts shall 
be as set out in subclause (8) hereof. 

(12) Where an employee is provided with board and 
lodging by the employer (other than in the case of 
employees referred to in subclause (2) of Clause 
19.—Travelling of this award), and an amount 
equivalent to that prescribed under the Public Hospital 
Board and Lodging Award is deducted from the wages 
of the employee the rate of any district allowance 
payable under this clause shall be reduced as follows:- 

District No. 1 — No reduction. 
District No. 2 — No reduction. 
District No. 3 — 50 per cent reduction. 
District No. 4 — 50 per cent reduction. 
District No. 5 — 25 per cent reduction. 
District No. 6 — 25 per cent reduction. 

(13) The rates prescribed in this clause shall be in- 
creased each year in accordance with the movement in 
district allowances prescribed by the Public Service 
Board. 

18.—Car Allowance. 
(1) Where an employee is required and authorised to 

use his own motor vehicle in the course of his duties he 
shall be paid an allowance not less than that provided 
for in the table set out hereunder./Notwithstanding 
anything contained in this subclause the employer and 
the employee may make any other agreement as to car 
allowance not less favourable to the employee. 

(2) Where an employee in the course of a journey 
travels through two or more of the separate areas, pay- 
ment at the rates prescribed herein shall be made at the 
appropriate rate applicable to each of the separate areas 
traversed. 

(3) A year for the purposes of this clause shall com- 
mence on the 1st day of July and end on the 30th day of 
June next following. 

(4) Rates of hire for use of employee's own vehicle on 
employer's business. 

Schedule 1 — Motor Car. 

Area and details Engine Displacement 
(in Cubic 

Centimetres 
Distance travelled each year Over 1600cc 
on Employer's Business 1600cc & Under 

c/km c/km 
2,786 Metropolitan Area: 

First 8 000 kilometres 30.8 22.4 
2,418 Over 8 000 kilometres 19.9 15.0 
3,006 South West Land Division: 
1,064 First 8 000 kilometres 31.5 23.1 

Over 8 000 kilometres 20.4 15.4 
North of 23.5 degrees South 
Latitude 

1,121 First 8 000 kilometres 35.3 26.1 
Over 8 000 kilometres 22.6 17.1 

Rest of the State: 
165 First 8 000 kilometres 32.8 24.0 

Over 8 000 kilometres 21.2 16.0 

673 
Schedule 2 — Motor Cycle 

First 8 000 kilometres 8 .9 c/km 
Over 8 000 kilometres 5 .6 c/km 

(5) Metropolitan Area means that area within a 
radius of 50 kilometres from the Perth Railway Station. 

South West Land Division means the South West 
Land Division as defined by Section 28 of the Land Act, 
1933 excluding the area contained within the 
Metropolitan Area. 

(6) The allowances prescribed in this clause shall be 
varied in accordance with any movement in the 
allowances in the Public Service Motor Vehicle 
Allowances Award, 1976. 

19.—Travelling. 
(1) An employee who travels on official business 

shall be reimbursed reasonable expenses in accordance 
with the provisions of this clause. 

(2) When a trip necessitates an overnight stay away 
from his headquarters and he: 

is supplied with accommodation and meals free of 
charge, or 
attends a course,.conference, etc. where the fee 
paid includes accommodation and meals, or 
travels by rail and is prodded with sleeping berth 
and meals, or 
is accomodated at the employer's institution, 
hostel or similar establishment and supplied with 
meals, 

re-imbursement shall be in accordance with the rates 
prescribed in Column A, Items 1, 2 or 3 of Clause 
23.—Travelling, Transfers and Relieving Duty of this 
award. 

(3) When a trip necessitates an overnight stay away 
from his headquarters and he is fully responsible for his 
own accommodation, meals and incidental expenses: 

(a) where hotel or motel accommodation is utilis- 
ed re-imbursement shall be in accordance with 
the rates prescribed in Column A, Items 4 to 8 
of Clause 23. — Travelling, Transfers and 
Relieving Duty of this award. 
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(b) where other than hotel or motel accommoda- 
tion is utilised re-imbursement shall be in ac- 
cordance with the rates prescribed in Column 
A, Items 9, 10 or 11 of Clause 23. — Travell- 
ing, Transfers and Relieving Duty of this 
award. 

(4) To calculate re-imbursement under subclauses (2) 
and (3) of this clause for a part of a day, the following 
formulae shall apply: 

(a) If departure from headquarters is: 
Before 8.00 a.m. — 100 per cent of the daily 
rate. 
8.00 a.m. or later but prior to 1.00 p.m. — 90 
per cent of the daily rate. 
1.00 p.m. or later but prior to 6.00 p.m. — 75 
per cent of the daily rate. 
6.00 p.m. or later — 50 per cent of the daily 
rate. 

(b) If arrival back at headquarters is: 
8.00 a.m. or later but prior to 1.00 p.m. — 10 
per cent of the daily rate. 
I.00 p.m. or later but prior to 6.00 p.m. — 25 
per cent of the daily rate. 
6.00 p.m. or later but prior to 11.00 p.m. — 50 
per cent of the daily rate. 
II.00 p.m. or later — 100 per cent of the daily 
rate. 

(5) When an employee travels to a place outside a 
radius of 50 kilometres measured from his head- 
quarters, and the trip does not involve an overnight stay 
away from his headquarters, re-imbursement for all 
meals claimed shall be at the rate set out in Column A, 
Item 12 or 13 of Clause 23.— Travelling, Transfers and 
Relieving Duty of this award. 

(6) When it can be shown to the satisfaction of the 
employer by the production of receipts that re- 
imbursement in accordance with Clause 23.— Travell- 
ing, Transfers and Relieving Duty of this award does 
not cover an employee's reasonable expenses for a 
whole trip he shall be re-imbursed the excess expen- 
diture. 

(7) In addition to the rates contained in Clause 23.— 
Travelling, Transfers and Relieving Duty of this award, 
an employee shall be re-imbursed reasonable incidental 
expenses such as train, bus and taxi fares, official 
telephone calls, laundry and dry cleaning expenses, on 
production of receipts. 

(8) If on account of lack of suitable transport 
facilities an employee necessarily engages reasonable ac- 
commodation for the night prior to the commencing 
travelling on early morning transport he shall be reim- 
bursed the actual cost of such accommodation. 

(9) Reimbursement of expenses shall not be suspend- 
ed should an employee become ill whilst travelling, pro- 
vided leave for the period of such illness is approved in 
accordance with the provisions of this award. 

(10) Reimbursement claims for travelling in excess of 
14 days in one month shall not be passed for payment by 
a certifying officer until the employer has endorsed the 
account. 

(11) Ah employee who is relieving at or temporarily 
transferred to any place within a radius of 50 kilometres 
measured from his headquarters shall not be reimbursed 
the cost of midday meals purchased, but an employee 
travelling on duty within that area which requires his 
absence from his headquarters over the usual midday 
meal period shall be paid at the rate prescribed by Item 
16 for each meal necessarily purchased, provided that: 

(a) such travelling is not a normal feature in the 
performance of his duties, and 

(b) such travelling is not within the suburb in 
which he resides, and 

(c) his total reimbursement under this subclause 
for any one pay period shall not exceed the 
amount prescribed by Item 17. 

20.—Transfers. 
(1) Except as provided in subclause (3) a married or 

single employee who is transferred to a new locality in 
the employer's interest, or in the ordinary course of pro- 
motion or transfer, or on account of illness due to 
causes over which the employee has no control, he shall 
be paid at the rates prescribed in Column A, Items 4, 5 
or 6 of Clause 23. — Travelling, Transfers and Reliev- 
ing Duty of this award for a period of 14 days after ar- 
rival at his new headquarters: Provided that if an 
employee Is1 required to travel on official business dur- 
ing the said periods, such travelling will be extended by 
the time spent in travelling. Under no circumstances 
however, shall the provisions of this subclause operate 
concurrently with those of Clause 19 — Travelling of 
this award permit an employee to be paid allowances in 
respect of both travelling and transfer expenses for the 
same period. 

(2) If a married employee is unable to obtain 
reasonable accommodation for the transfer of his home 
within the prescribed period referred to in subclause (1) 
of this clause and the employer is satisfied that the 
employee has taken all possible steps to secure 
reasonable accommodation, such employee shall, after 
the expiration of the prescribed period be paid in ac- 
cordance with the rates prescribed by Column B, Items 
4, 5, 6, 7 or 8 of Clause 23. — Travelling, Transfers and 
Relieving Duty of this award as the case may require, 
until such time as he has secured reasonable ac- 
commodation: Provided that the period of reimburse- 
ment under this subclause shall not exceed 77 days 
without the approval of the employer. A single 
employee shall not be paid allowances under this 
subclause. 

(3) When it can be shown by the production of 
receipts or other evidence that an allowance payable 
under this clause would be insufficient to meet 
reasonable additional costs incurred by an employee on 
transfer, an appropriate rate of reimbursement shall be 
determined by the employer. 

(4) An employee who is transferred to the employer's 
accommodation shall not be entitled to reimbursement 
under this clause: Provided that where entry into the 
employer's accommodation is delayed through cir- 
cumstances beyond his control an employee may, sub- 
ject to the production of receipts, be reimbursed actual 
reasonable accommodation and meal expenses for 
himself and his wife and dependant children under 16 
years of age or other children whotty dependent on him, 
less a deduction for normal living expenses prescribed 
by Column A, Items 14 and 15 of Clause 23. — Travell- 
ing, Transfers and Relieving Duty of this award. 

21.—Travelling Time. 
An employee who in the course of his duties, is called 

upon to travel before the usual time for commencing or 
after the usual time for ceasing duty may, at the discre- 
tion of the employer, be granted time off in respect of 
such time or part of such time spent in travelling. 

22.—Relieving of Special Duty. 
(1) An employee who is required to take up duty 

away from his usual headquarters on relief duty or to 
perform special duty, and necessarily resides temporari- 
ly away from his usual place of residence shall be reim- 
bursed reasonable expenses in accordance with the pro- 
visions of this clause. 

(2) Where the employee— 
is supplied with accommodation and meals free of 
charge, or 
is accommodated at the employer's institution, 
hostel or similar establishment and supplied with 
meals, 

reimbursement shall be in accordance with the rates 
prescribed in Column A, Items 1, 2 or 3 of Clause 23 — 
Travelling, Transfers and Relieving Duty of this award. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 64 W.A.I.G. 

(3) Where the employee is fully responsible for his 
own accommodation, meals and incidental expenses 
and hotel or motel accommodation is utilised: 

(a) For the first 35 days after arrival at the new 
locality reimbursement shall be in accordance 
with the rates prescribed in Column A, Items 4 
to 8 of Clause 23. — Travelling, Transfers and 
Relieving Duty of this award. 

(b) For periods in excess of 35 days after arrival in 
the new locality reimbursement shall be in ac- 
cordance with the rates prescribed in Column 
B, Items 4 to 8 of Clause 23. — Travelling, 
Transfers and Relieving Duty of this award. 

Provided that the period of reimbursement under this 
subclause shall not exceed 56 days without the approval 
of the employer. 

(4) Where the employee is fully responsible for his 
own accommodation, meals and incidental expenses 
and other than hotel or motel accommodation is utilis- 
ed, reimbursement shall be in accordance with the rates 
prescribed in Column A, Items 9, 10 or 11 of Clause 23. 
— Travelling, Transfers and Relieving Duty of this 
award. 

(5) When an employee who is required to relieve or 
perform special duties in accordance with subclause (1) 
of this clause is authorised by the employer to travel to 
the new locality in his own motor vehicle he shall be 
reimbursed for the return journey as follows: 

(a) Where the employee will be required to main- 
tain a motor vehicle for the performance of the 
relieving or special duties, reimbursement shall 
be in accordance with the appropriate rate 
prescribed by Clause 18. — Car Allowance of 
this award. 

(b) Where the employee will not be required to 
maintain a motor vehicle for the performance 
of the relieving or special duties, reimburse- 
ment shall be on the basis of one-half of the 
appropriate rate prescribed by Clause 18 — 
Car Allowance of this award: Provided that 
the maximum amount of reimbursement shall 
not exceed the cost of the fare by public con- 
veyance which otherwise would be utilised for 
such return journey. 

(6) The rate applicable to a married employee under 
subclause (2) hereof shall be paid to a single employee if 
the employer is satisfied that the employee has to main- 
tain a home and support dependants therein, in a locali- 
ty other than that to which he has been sent. A cer- 
tificate" to this effect must be furnished by a single 
employee claiming the higher rate. 

(7) Where it can be shown by the production of 
receipts or other evidence that an allowance payable 
under this clause would be insufficient to meet 
reasonable additional costs incurred, an appropriate 
rate of reimbursement shall be determined by the 
employer. In the event of a dispute, the matter may be 
referred to the Board of Reference for determination. 

(8) The provisions of Clause 19. — Travelling of this 
award shall not operate concurrently with the provisions 
of this clause to permit an employee to be paid 
allowaftces in respect of both travelling and relieving ex- 
penses for the same period: Provided that where an 
employee is required to travel on official business which 
involves an overnight stay away from his temporary 
headquarters the employer may extend the periods 
specified in subclause (3) by the time spent in travelling. 

(9) An employee who is directed to relieve another 
employee or to perform special duty away from his 
usual headquarters and is not required to reside tem- 
porarily away from his usual place of residence shall, if 
he is not in receipt of a higher duties or special 
allowance for such work, be reimbursed the amount of 
additional fares paid by him in travelling by public 
transport to and from his pHce of temporary duty: Pro- 
vided that reimbursement shall not exceed 80 cents per 
day without the approval of the employer. 

23.—Travelling, Transfers and Relieving Duty 
Rates of Allowance 

Column A Column B Column C 
Daily Daily Daily 
rate rate rate 

married single employee 
employee 
r e 1 i e v i n grelieving 
allowance allowance 
for period in for period in 
excess of 35 excess of 35 
days days 
Clause 22 (3)(a) Clause 22 (3)(a) 
Transfer 
allowance for 
period in excess 
of prescribed 
period 
Clause 20 (2) 

Item Particulars $ $ S 
Allowance to 
Meet 
Incidental 
Expenses 

1. W.A. — South of 26 
degrees South 

Latitude  3.60 
2. W.A.— North of 26 

degrees South 
Latitutde  5.10 

3. Interstate   5.10 
Accommodation involv- 
ing an overnight stay at a 
Hotel or Motel. 

4. W.A. — Metropolitan 
Hotel or Motel 58.80 29.40 19.60 

5. Locality South of 26 
degrees 
South Latitude 51.90 25.95 17.30 

6. Locality North of 26 
degrees South 
Latitude: 

Broome  84.40 42.20 28.15 
Carnarvon  57.20 28.60 19.05 
Dampier  76.10 38.05 25.35 
Derby  76.50 38.25 25.50 
Exmouth  83.35 41.65 27.80 
Fitzroy Crossing  55.10 27.55 18.35 
Gascoyne junction  50.10 25.05 16.70 
Halls Creek  68.10 34.05 22.70 
Karratha  94.60 47.30 31.55 
Kununurra  78.75 39.35 26.25 
Marble Bar  68.10 34.05 22.70 
Newman  86.60 43.30 28.85 
Nullagine  61.10 30.55 20.35 
Onslow  73.60 36.80 24.55 
Pannawonica  71.10 35.55 23.70 
Paraburdoo  80.10 40.05 26.70 
Port Hedland  72.00 36.00 24.00 
Roebourne  60.10 30.05 20.05 
Shark Bay  61.35 30.65 20.45 
Tom Price  76.60 38.30 25.55 
Wickham  89.10 44.55 29.70 
Wittenoom  73.60 36.80 24.55 
Wyndham  76.45 38.20 25.50 

7. Interstate — Capital 
City  77.55 38.75 25.85 

8. Interstate — Other 
than Capital City 51.90 25.95 17.30 

Accommodation 
involving an 
overnight stay 
at other than 
a Hotel 

9. W. A. —South of 26 
degrees South 
Latitude 25.65 

10. W.A.— North of 26 
degrees 
South Latitude 35.70 

11. Interstate 35.70 
Travel not involving 
an overnight stay 

12. W.A. — South of 26 degrees 
South Latitude: 

Breakfast   5.25 
Lunch   5.25 
Evening Meal  11.55 

13. W.A. — North of 26 
degrees 
South Latitude: 

Breakfast 6.60 
Lunch 8.40 
Evening Meal 15.60 

Deduction for normal 
living expenses 
(Clause 20(4)) 

14. Each Adult 10.00 
15. Each Child 1.70 

Midday Meal 
(Clause 20(11)) 

16. Rate per meal 2.40 
17. Maximum reimburse- 

ment 
per pay period 
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The rates prescribed in this clause shall be in- 
creased each year in accordance with the 
movement in the Public Service Miscellaneous 
Allowances Award 1982, No. 14 of 1982. 

24.—Removal Allowance. 

(1) When a married employee is transferred in the 
employer's interest, or in the ordinary course of promo- 
tion or transfer, or on account of illness due to causes 
over which the employee has no control, he shall be 
reimbursed: 

(a) The actual reasonable cost of conveyance of 
himself and his wife and children under 16 
years of age or other children wholly depen- 
dent upon him. 

(b) The actual reasonable cost up to an amount of 
$1 100.00 for conveyance of his furniture, in- 
cluding insurance of such furniture whilst in 
transit unless a higher sum is approved by the 
employer in any special case: Provided that 
only necessary household furniture, effects 
and appliances shall be taken into account. 

(c) An allowance of $250.00 for accelerated 
depreciation and extra wear and tear on fur- 
niture, effects and appliances: Provided that 
the employer is satisfied that the value of 
household furniture, effects and appliances 
moved by the employee is at least $1 500.00. 

In the case of a single employee, an ap- 
plication for any reimbursement 
under this clause shall be con- 
sidered by the employer. 

(2) An employee who is transferred solely at his own 
request or on account of misconduct must bear the 
whole cost of his removal unless otherwise determined 
by the employer prior to removal. 

(3) An employee shall be reimbursed the full freight 
charges necessarily incurred in respect of the removal of 
his motor vehicle. If authorised by the employer to 
travel to a new locality in his own motor vehicle, reim- 
bursement shall be as follows: 

(a) Where the employee will be required to main- 
tain a motor vehicle for use on official 
business at his new headquarters, reimburse- 
ment for the distance necessarily travelled shall 
be on the basis of the appropriate rate 
prescribed by Clause 18.— Car Allowance of 
this award. 

(b) Where the employee will not be required to 
maintain a motor vehicle for use on official 
business at his new headquarters, reimburse- 
ment for the distance necessarily travelled shall 
be on the basis of one-half of the appropriate 
rate prescribed by Clause 18.— Car Allowance 
of this award. 

(4) Where practicable furniture, effects and ap- 
pliances, shall be removed by State-owned transport. 
Where it is impracticable to use State-owned transport 
the employee shall, before removal is undertaken, ob- 
tain quotes from at least two carriers which shall be sub- 
mitted to the employer, who may authorise the accep- 
tance of the more suitable: Provided that the maximum 
amount prescribed by subclause (l)(b) of this clause is 
not exceeded without the written approval of the 
employer having first been obtained. 

(5) The employer may, in lieu of conveyance, 
authorise payment of an amount not exceeding the max- 
imum prescribed by subclause (l)(b) of this clause to 
compensate for loss in any case where an employee with 
prior approval of the employer disposes of his furniture, 
effects and appliances instead of removing them to his 
new headquarters: Provided that such payment shall not 
exceed the sum which would have been paid if such fur- 
niture, effects and appliances had been removed by the 
cheapest method of transport available. 

(6) Where an employee is transferred to the 
employer's accommodation where furniture is provided 
and as a consequence is obliged to store his own fur- 
niture he shall be reimbursed the actual cost of storage 
up to a maximum allowance of $300.00 per annum. An 
allowance under this subclause shall not be paid for a 
period in excess of one year without the approval of the 
employer. 

(7) Receipts must be produced for all such sums 
claimed. 

25.—Dirty Work. 
In addition to any other payment prescribed by this 

award: 
(a) An employee handling foul linen shall receive 

$1.65 per day; 
(b) An employee other than one to whom 

paragraph (a) applies, shall receive 30 cents per 
hour for work of an unusually dirty nature. 

26.—Protective Clothing and Uniforms. 
(1) (a) The employer may provide each employee with 

a sufficient number of uniforms to ensure a clean 
uniform daily but at all times such uniforms shall re- 
main the property of the employer. 

(b) "Uniform" shall include any item of clothing 
stocking or footwear which are specified by the 
employer, as to type or colour and shall include alter- 
native clothing for summer or winter wear. 

(2) Aprons shall be supplied to employees employed 
in kitchen. 

(3) (a) The employer may supply and require to be 
worn such protective clothing as is considered 
necessary. 

(b) The employer may supply uniforms and require 
them to be worn at all times when he considers it 
necessary. 

(c) Protective clothing or uniforms supplied under 
this clause shall be laundered free of charge and remain 
the property of the employer. 

27.—Part-Time Employees. 
(1) Notwithstanding anything contained in this award 

an employee may be regularly employed to work less 
hours per week than are prescribed in Clause 6. — 
Hours of this award and such hours may be worked in 
less than five days per week. 

(2) When an employee is employed under the provi- 
sions of this clause he shall be paid at a rate pro-rata to 
the rate prescribed for the class of work on which he is 
engaged in the proportion to which his weekly hours 
bear to the weekly hours of an employee engaged full- 
time in that class of work. 

(3) When an employee is engaged under the provi- 
sions of this clause, he shall be entitled to the same 
leave, penalties and other conditions as prescribed in the 
award for full-time employees, with payment being in 
the proportion to which his weekly hours bear to the 
weekly hours of an employee engaged full-time in that 
class of work. 

(4) The employer shall advise the Secretary of the 
Union within 25 days of the date of this order as to the 
classifications occupied, the days on which and number 
of hours worked by those employees employed in a part- 
time capacity. 

(5) The employer shall advise the Secretary of the 
Union within seven days of any part-time position 
created or altered after the date of this award. 

28.—Casual Employees. 
(1) Casual employee shall mean an employee engaged 

by the hour for a period of less than two consecutive 
weeks in any period of engagement. 

(2) (a) A casual employee shall be paid l/80th of the 
ordinary fortnightly rate of wage prescribed by this 
award for the classification in which the casual 
employee is employed for each hour so employed, with 
the addition of 20 per centum. 
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(b) A casual employee is an Activity School shall be 
paid one sixty-fifth of the ordinary fortnightly rate of 
wage prescribed by this award for the classification in 
which the casual employee is employed for each hour so 
employed with the addition of 20 per centum. 

(3) On Monday of each week the employer shall (if he 
has employed a casual employee or casual employees 
during the preceding week), supply to the Union a 
schedule setting out the following information: 

(a) the name of the casual employee or employees 
(b) the address of such employee or employees 
(c) the classification in which such an employee 

was engaged and the number of hours so 
engaged 

(d) the rate of wage paid to such employee or 
employees. 

34.—T.U.T.A. Leave. 
The conditions applicable to wages employees of the 

State Government shall apply to the employees covered 
by this award. 

35.—Study Leave. 
The provisions applicable to wages employees of the 

State Government from time to time shall apply to 
employees covered by this award who wish to study for 
an approved qualification. 

36.—No Reduction. 
Nothing in this award shall serve to reduce the wages 

and conditions received by an employee prior to this 
award coming into operation. 

29.—Special Rates and Provisions. 
(1) All employees shall be provided with a duty state- 

ment and new employees shall be provided with a duty 
statement upon commencement. The duty statement 
shall not be altered without prior discussion with the 
employees affected. 

(2) A separate lunch room for staff shall be provided 
away from Workshop or Activity areas where 
reasonably practicable. 

(3) Instructions from staff personnel to an employee 
which involve a duty not ordinarily performed by that 
employee shall be in writing. 

(4) An employee shall have the right to view his or her 
personal file and to discuss the contents thereof with the 
employer. 

(5) Where the employer proposes to change a work 
practice or procedure and the employment of employees 
will be affected, the employer shall notify the union and 
the employees to be affected of his intention so to do. 

30.—Payment of Wages. 
(1) Wages shall be paid fortnightly during ordinary 

working hours. 
(2) Where payment is by cheque, the employer shall 

either provide encashment facilities or allow reasonable 
time off for an employee to cash the cheque where the 
employee could not reasonably cash the cheque outside 
working hours. 

31.—Time and Wages Record. 
A record shall be kept in the registered business 

premises of the employer wherein shall be entered: 
(1) the name and address of each employee. 
(2) the age of each employee under the age of 21 

years. 
(3) the nature of the work performed by each 

employee. 
(4) the classification of each employee. 
(5) the daily hours including overtime, if any, of 

each employee. 
(6) the fortnightly wages paid including overtime, 

if any, to each employee. 
Such record shall be kept open to inspection by a duly 

accredited representative of the Union during the usual 
business hours and he shall be allowed to take extracts 
therefrom. 

37.—Wages. 
The following shall be the wage rates payable tc 

employees under this award: 
Per Week O 

Classification 
House Parent 

First year of employment 269.50 
Second year of employment 273.10 
Third year of employment 

and thereafter 276.10 
Assistant Supervisor Per Hour 

1! 
First year of employment 6.27 

Special Schools 
First year of employment 6.78 
Second year of employment 7.01 
Third year of employment 7.30 

and thereafter 
Fourth year of employment 7.56 

Residents' Aide/Domestic Per Week 
f, 

First year of employment 
4> 

254.00 
Second year of employment 257.60 
Third year of employment 260.80 

and thereafter 
Cook 

First year of employment 272.30 
Second year of employment 275.80 
Third year of employment 279.10 

and thereafter 
Laundress 

First year of employment 258.10 
Second year of employment 262.10 
Third year of employment 265.40 

and thereafter 
Gardener 

First year of employment 256.40 
Second year of employment 259.50 
Third year of employment 262.60 

and thereafter 

32.—Right of Entry. 
Upon notifying the employer of his intention so to 

do, an accredited official of the Union shall have the 
right to interview an employee at his workplace, but 
shall not interfere with the work being carried out. 

33.—Posting of Award. 
The employer shall keep a copy of this award in a 

convenient place for the purpose of allowing an 
employee to consult it, and he shall also provide a notice 
board for the posting of Union notices. 

Schedule of Respondents. 
Slow Learning Children's Group of W.A. (Inc.), 
1305 Hay Street 
West Perth, W.A. 

DATED at Perth this 7th day of March, 1984. 

[L.S.] (Sgd.) G. G. HALLIWELL, 
Commissioner. 
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TEACHERS AIDES' 
Independent Schools 

Award No. A1 of 1983 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. A1 of 1983. 

Between: The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and 
Miscellaneous, W.A. Branch, Applicant, and The 
Catholic Education Commission of W.A. and 
others, Respondents. 

Award. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondents, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979 hereby makes the following Award:— 

Award No. A1 of 1983. 
1.—Title. 

This award shall be known as the Teachers' Aides' 
(Independent Schools) Award, 1983. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Hours. 
7. Holidays. 
8. Annual Leave Loading. 
9. Sick Leave 

10. Contract of Employment. 
11. Part-Time Employees. 
12. Long Service Leave. 
13. Payment of Wages. 
14. Wages. 
15. Rest Pauses and Meal Breaks. 
16. Special Leave. 
17. Location Allowance. 
18. Definitions. 
19. Maternity Leave. 

Schedule of Respondents. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.— Scope. 
This award shall be binding on Teachers' Aides 

employed in any independent school in any of the 
classifications referred to in Clause 14. — Wages of this 
award. 

This award shall be for a period of one year from the 
date hereof. 

6.—Hours. 
The ordinary hours of work shall be 32.5 per week to 

be worked between Monday and Friday inclusive. 
Provided that where the nature of the work requires 

the ordinary hours of work to be longer than 32.5, the 
employer and the Union may agree to the ordinary 
hours of work being up to but not exceeding 40 per 
week. 

7.—Holidays. 
(1) Except as hereinafter provided an employee shall 

be allowed the holidays granted by the school in which 
she is employed, including term and Christmas vaca- 
tions, without deduction of pay. 

(2) Subject to the provisions of subclause (3) of this 
clause, each employee shall be paid her ordinary wages 
for any day on which she is relieved of the obligation to 
present herself for work. 

(3) An employee who is employed to work less than 
the full school year shall be entitled to payment at the 
ordinary rate of pay for or in lieu of the term and 
Christmas vacation periods related to that school year 
on the basis of one week's pay for each four weeks 
which the employee was employed to actually work in 
the school. 

8.—Annual Leave Loading. 
(1) An annual leave loading shall be included in the 

last payment of ordinary wages made prior to the 
Christmas vacation to an employee who has been 
employed for the three terms of the school year. 

(2) The annual leave loading shall be 17.5 per cent of 
four weeks' wages at the rate of pay applicable at the 
time of payment. 

9.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill-health or 
injury at the rate of one day's pay for each four weeks 
which the employee was employed to actually work in 
the school. 

(b) The unused portion of the entitlement prescribed 
in paragraph (a) hereof in any accruing year shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. 

Provided that an employee shall not be entitled to 
claim payment for any period exceeding 13 weeks in any 
one year of service. 
(2) This clause shall not apply where the employee is en- 
titled to compensation under the Workers' Compensa- 
tion and Assistance Act, 1981. 

(3) An employee shall not be entitled to the benefits 
of this clause unless she produces proof to the satisfac- 
tion of the employer or the employer's representative of 
such incapacity provided that the employer shall not be 
entitled to a medical certificate for absences of less than 
three consecutive working days unless the total of such 
absences exceeds five days in any one accruing year. 

(4) No payment shall be made for any absence due to 
the employee's own fault, neglect or misconduct. 

10.—Contract of Employment. 
(1) The contract of employment of every employee 

shall be a weekly contract terminable by one week's 
notice on either side. In the event of the employer or an 
employee not giving the required notice, one week's 
wages shall be either paid or forfeited. 

(2) The provisions of subclause (1) of this clause shall 
not affect the right of the employer to dismiss an 
employee without notice for misconduct in which case 
wages shall be paid up to the time of dismissal. 

11.—Part-Time Employees. 
(1) Notwithstanding anything contained in this 

award, employees may be regularly employed to work 
less hours per week than are prescribed in Clause 
6.—Hours of this award. 

(2) A part-time employee employed under the provi- 
sions of this clause shall receive payment for sick leave 
and long service leave on a pro-rata basis in the propor- 
tion which their hours of work bear to the hours fixed 
by Clause 6.—Hours of this award. 

12.—Long Service Leave. 
The Long Service Leave provisions published in 

Volume 64 of the Western Australian Industrial Gazette 
at pages one to four, both inclusive, are hereby in- 
corporated in and shall be deemed to be part of this 
award. 

For the purpose of subclause (l)(d) of Clause 
5.—Taking Leave of the provisions specified above, the 
term "annual leave" shall be taken to mean the summer 
vacation. 

Provided that any referred to in Clause 7 — Holidays 
of this award on which the employee is relieved of the 
obligation to present herself for work shall be deemed to 
be "service" for the purpose of those conditions. 
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13.—Payment of Wages 
The wages of all employees shall be paid fortnightly. 

14.—Wages. 
The minimum hourly rate of wage payable to 

employees covered by this award shall be:— 
(1) Teacher's Aide: $ 

1st year of employment  6.27 
2nd year of employment  6.44 
3rd year of employment  6.57 
4th year of employment and 
thereafter  6.78 

(2) Teacher's Aide (Special School) 
1st year of employment  6.78 
2nd year of employment  7.01 
3rd year of employment  7.30 
4th year of employment and 
thereafter  7.56 

Provided that an employee employed 
as a Teacher's Aide (Special School) 
who, on commencement, has had no 
prior relevant experience or qualifica- 
tion shall be paid the rate for the first 
year Teacher's Aide for the first year of 
employment. On completion of 12 mon- 
ths' employment, such employee shall 
be paid the rate for a Teacher's Aide 
(Special School) 1st year and thereafter 
progress through the annual increments. 

(3) Teacher's Aide (Aboriginal School) 
Grade 1 $ 

1st year of employment  6.27 
2nd year of employment  6.44 
3rd year of employment and 
thereafter  6.57 

Grade 2 
1st year of employment 6.78 
2nd year of employment and 
thereafter  7.01 

Grade 3 
1st year of employment  7.30 
2nd year of employment and 
thereafter  7.56 

Appointment to and progression bet- 
ween the different grades shall be at the 
discretion of the employer provided that 
progression within each grade shall be 
automatic. 

(4) Junior Teacher's Aide (Aboriginal School): 
A Junior Teacher's Aide (Aboriginal 
School) shall be paid the following percen- 
tage of the rate prescribed for a Teacher's 
Aide (Aboriginal School) Grade 1 in her 
first year of employment. 

% 
At or under 17 years of age  70 
At 18 years of age  80 
At 19 years of age  90 
At 20 years of age  Adult Rates 

(5) An employee who has had previous ex- 
perience relevant to employment covered 
by this award may have that experience 
taken into account in determining the "year 
of employment" at which an employee is 
appointed and paid. 

15.—Rest Pauses and Meal Breaks. 
(1) All employees shall be allowed a tea break of ten 

minutes daily between the second and third hour from 
starting time each day. Such tea break shall be counted 
as time worked: Provided that such employees responsi- 
ble for supervising children continue such supervision 
during the said tea break. 

(2) All employees shall be allowed a meal break of 
not less than 30 minutes nor more than one hour bet- 
ween the hours of 12 noon and 2.00 p.m. Such time 
shall not count as time worked. 

16.—Special Leave. 
As employee shall, on sufficient cause being shown, 

be granted special leave with pay. 
17.—Location Allowance. 

(1) Subject to the provisions of this clause, in addi- 
tion to the wages prescribed in Clause 14. — Wages of 
this award, a married employee shall be paid the follow- 
ing allowances when employed in the towns described 
hereunder. 

TOWN $ 
Agnew  19.30 
Argyle [See subclause (12)]  47.20 
Balladonia  17.20 
Barrow Island [See subclause (13)]  19.00 
Boulder  7.40 
Broome  30.00 
Bullfinch  9.40 
Carnarvon  15.10 
Cockatoo Island  33.10 
Coolgardie  7.40 
Cue  19.20 
Dampier  25.70 
Denham  15.10 
Derby  31.20 
Esperance  6.40 
Eucla  21.10 
Exmouth  25.90 
Fitzroy Crossing  37.00 
Goldsworthy  19.40 
Halls Creek  41.30 
Kalbarri  5.80 
Kalgoorlie  7.40 
Kambalda  7.40 
Karratha  29.70 
Koolan Island  33.10 
Koolyanobbing  9.40 
Kununurra  47.20 
Laverton  19.00 
Learmonth  26.00 
Leinster  19.40 
Leonora  19.00 
Madura  19.20 
Marble Bar  43.60 
Meekatharra  16.50 
Mount Magnet  20.00 
Mundrabilla  20.20 
Newman  18.20 
Norseman  15.00 
Nullagine  43.30 
Onslow  30.80 
Pannawonica  24.30 
Paraburdoo  23.90 
Port Hedland  25.40 
Ravensthorpe  10.40 
Roebourne  33.90 
Sandstone  19.40 
Shark Bay  15.10 
Shay Gap  19.40 
Southern Cross  9.40 
Telfer  41.40 
Teutonic Bore  19.40 
Tom Price  23.90 
Whim Creek  29.60 
Wickham  29.30 
Wiluna  19.90 
Wittenoom  38.90 
Wyndham  45.40 

(2) Except as provided in subclause (4) of this clause, 
a single employee shall be paid 50 per cent of the 
allowance prescribed in subclause (1) of this clause. 

(3) An employee whose spouse is employed by the 
same employer and who is entitled to an allowance of a 
similar kind to that prescribed by this clause shall be 
paid 50 per cent of the allowance prescribed in subclause 
(1) of this clause. 

(4) Where an employee is provided with board and 
lodging by his employer, free of charge, such employee 
shall be paid 33 and one-third per cent of the allowance 
prescribed in subclause (1) of this clause. 
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(5) Junior workers, casual workers, part-time 
workers, apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that propotion of the location allowance as 
equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work per- 
formed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he shall be paid for the 
period of such leave the district allowance to which he 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual leave) 
he shall only be paid district allowance for the period of 
such leave he remains in the district in which he is 
employed. 

(8) For the purpose of this clause a married employee 
includes: 

(a) a person who has a de facto spouse, and 
(b) a person who is a sole parent with depen- 

dent children. 

(9) Where an employee is employed in a town or loca- 
tion not specified in this clause the allowance payable 
for the purpose of subclause (1) shall be such amount as 
may be agreed between Australian Mines and Metals 
Association, the Confederation of Western Australian 
Industry and the Trades and Labor Council of Western 
Australia or, failing such agreement, as may be deter- 
mined by the Commission: Provided that, pending any 
such agreement or determination, the allowance payable 
for that purpose shall be an amount equivalent to the 
district allowance in force under this award for that 
town or location on 1st June, 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any "district allowance" currently payable to 
any employee subject to the provision of this award 
whilst that employee remains employed by his present 
employer. 

(11) Subject to the making of a General Order pur- 
suant to section 50 of the Act, that part of each location 
allowance representing prices shall be varied from the 
beginning of the first pay period commencing on or 
after the first day of July of each year in accordance 
with the annual percentage change in the Consumer 
Price Index (excluding housing) for Perth measured to 
the end of the immediately preceding March quarter, 
the calculation to be taken to the nearest ten cents. 

(12) The allowance prescribed for Argyle is equated 
to that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the 
allowance for Argyle in the light of changed cir- 
cumstances occurring after the date of this Order. 

(13) The allowance prescribed for Barrow Island 
shall be the allowance prescribed by Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the 
date of this Order is $19.00 per week. The terms of this 
clause shall not apply where they are inconsistent with 
the terms of Clause 8 of the Hydrocarbons and Gas 
(Production and Processing Employees) Consolidated 
Award 1981. 

18.—Definitions. 
In this award the following words and phrases shall 

mean:— 
"School" — any independent pre-school, pre- 

primary centre, care centre, primary school, 
secondary school. 

"School Year" — that part of a calendar year 
from and including the first day in that year on 
which that school opens for attendance of 
teachers to and including the last day in that 
year that such school is open for that purpose. 

19.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service 
with that employer immediately preceding the date upon 
which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged in temporary employment. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof the 

period of maternity leave shall be for an un- 
broken period of two school terms and shall 
include a period of eight weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
eight weeks' compulsory leave to be taken im- 
mediately following confinement. 

(b) An employee shall give not less than six weeks' 
notice in writing to her employer of the date 
upon which she proposes to commence mater- 
nity leave, and at this time shall give notice of 
presumed date of confinement. 

(c) An employee shall not be in breach of this 
award as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (b) hereof if such failure is occa- 
sioned by the confinement occurring earlier 
than the presumed date. 

(3) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenc- 

ed, shall be cancelled when the pregnancy of 
an employee terminates other than by the birth 
of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, there shall be no respon- 
sibility on the employer to re-commence 
employment prior to the originally agreed 
upon date. 

(c) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child and it is not possible to 
re-commence the employment prior to the 
originally agreed upon date, the employee may 
undertake temporary employment with 
another employer while the due date of recom- 
mencement, without breaking any previous 
agreement to the contrary. 

(4) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 25 weeks 
other than by the birth of a living child then 
she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner cer- 
tifies as necessary before her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner cer- 
tifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purpose of subclauses (5), (6) and (7) 
hereof, maternity leave shall include special 
maternity leave. 
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(d) An employee returning to work after the com- 
pletion of a period of leave taken pursuant to 
this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, where such position no 
longer exists but there are other positions 
available, for which the employee is qualified 
and the duties of which she is capable of per- 
forming, she shall be entitled to a position as 
nearly comparable in status to that of her 
former position. 

(5) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (2) and (4) hereof does not ex- 
ceed 52 weeks: 

(a) an employee may, in conjunction with mater- 
nity leave, take any annual leave or long ser- 
vice leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave shall not be available to an 
employee during her absence on maternity 
leave except as per (4)(b). 

(6) Effect of Maternity Leave on Employment: 
Absence on maternity leave shall not be taken into ac- 
count in calculating the period of service for any pur- 
pose of the award. 

(7) Termination of Employment. 
(a) An employee on maternity leave may ter- 

minate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(8) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than six weeks, in 
term time, prior to the expiration of her period 
of maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof, shall 
be entitled to the position which she held im- 
mediately before proceeding on maternity 
leave or, where such position no longer exists 
but there are other positions available for 
which the employee is qualified and the duties 
of which she is capable of performing, she 
shall be entitled to a position as nearly com- 
parable in status to that of her former posi- 
tion. 

(9) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 

(d) A replacement employee shall not be entitled 
to any of the rights conferred by this clause ex- 
cept where her employment continues beyond 
the 12 months' qualifying period. 

Dated at Perth this 21st day of March, 1984. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Commissioner. 

Schedule of Respondents. 
The Catholic Education Commission of W.A., 
6 Salvado Road, 
Wembley, W.A. 6014. 
Half-way Pre-School Centre, 
Tupper Street, 
Boulder, W.A. 6432. 
Jess Thomas Pre-School Centre, 
29 March Street, 
Spearwood, W.A. 6163. 

THEATRICAL EMPLOYEES 
Perth Theatre Trust. 
Award No. 9 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. A9 of 1983. 

Between Australian Theatrical and Amusement 
Employees Association, W.A. Branch, Appli- 
cant, and Perth Theatre Trust, Respondent. 

Consent Award. 
HAVING heard Mr W.G. Holden on behalf of the Ap- 
plicant and Mr G.J. Moore on behalf of the Respon- 
dent, the Commission, pursuant to the powers confer- 
red on it under the Industrial Arbitration Act, 1979, 
having satisfied itself that the terms of the General 
Order of the Commission No. 461 of 1983, dated 2nd 
March, 1984, have been complied with, and by consent, 
hereby makes the following Award:— 

Award No. A9 of 1983. 

This Award shall be known as Theatrical Employees 
(Perth Theatre Trust) Award No. 9 of 1983. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Rates of Pay. 
6. Adjustment of Rates of Pay. 
7. Contract of Service. 
8. Hours of Work. 
9. Overtime. 

10. Sundays. 
11. Public Holidays. 
12. Payment of Wages. 
13. Higher Duties. 
14. Agreement as to Lower Rates. 
15. Meal Intervals and Allowances. 
16. Sick Leave. 
17. Annual Leave. 
18. Long Service Leave. 
19. Compassionate Leave. 
20. Travelling. 
21. Protective Clothing, Uniforms, Equipment and 

Laundry Allowance. 
22. First Aid Kit. 
23. Accommodation for Employees. 
24. Special Costumes for Employees. 
25. Time and Wages Record. 
26. Posting of Award Notices. 
27. Maternity Leave. 
28. Broadcast of Live Performances. 
29. Allowances. 
30. Definitions. 
31. Board of Reference. 

3.—Area and Scope. 
This Award shall apply to all employees of the Perth 

Theatre Trust engaged in any of the classifications 
specified in Clause 5. — Rates of Pay. 
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4.—Term. 
This Award shall operate for a period of two years 

from May 19, 1983. 

5.—Rates of Pay. 
The minimum weekly rate of pay to be paid to an 

employee shall be as set out hereunder for the relevant 
classification. 

(1) Stage Management Section 
W.E.F. 
6.10.83 

$ $ 
(a) Technical Stage 

Manager 306.30 319.50 
(b) Stage Manager 286.30 299.20 
(c) Assistant Stage 

Manager 229.40 239.30 
(2) Mechanical Department 

(a) Workshop 
(i) Head carpenter 278.40 290.40 

(ii) Carpenter 240.70 251.10 
(iii) Carpenter's 

assistant 210.40 219.40 
(b) Stage 

(i) Head mechan- 
ist/head 
road manager 278.40 290.40 

(ii) Mechanist/head 
flyman/ road 
manager 240.70 251.10 

(iii) Stage hand/ 
flyman 210.40 219.40 

Loading for stage 
hands in charge of 
side/revolve truck: 8 
per cent 

(3) Electrical/Lighting Department 
(a) Head electrician 278.40 290.40 
(b) Electrician/main swit- 

chboard operator 240.70 251.10 
(c) Electrical hand 210.40 219.40 

Loading for electrical 
hand who is required 
to operate spots/aux- 
i 1 i a r y s w i t- 
chboard/visual ef- 
fects: 8 per cent. 

(4) Audio Department 
(a) Head audio technician 278.40 290.40 
(b) Audio operator 240.70 251.10 
(c) Audio hand 210.40 219.40 

N.B. Where there is 
no separate 
audio depart- 
ment the radio 
operator/hand 
shall be 
classified under 
( 3 ) E 1 e c- 
trical/Lighting 
Department. 

(5) Wardrobe Section 
(a) Workshop 

(i) Head of wardrobe 278.40 290.40 
(ii) Cutter/ 

tailor/wig- 
maker/milliner 240.70 251.10 

(iii) Seamstress/ 
maintenance 
hand/buyer/ 
costume 
jeweller 210.40 219.40 

W.E.F. 
6.10.83 

(b) Stage S $ 

(i) Head of 
Department 278.40 290.40 

(ii) Wardrobe hand/ 
dresser/valet 210.40 251.10 

(6) Property Department 
(a) Workshop 

(i) Property master/ 
mistress 278.40 290.40 

(ii) Property maker 240.70 251.10 
(iii) Property hand 210.40 219.40 
Stage 

(i) Property master/ 
mistress 278.40 290.40 

(ii) Property hand 210.40 219.40 
(7) Art Department 

(a) Scenic Artist 278.40 290.40 
(b) Assistant scenic artist 240.70 251.10 
(c) Artist's labourer 210.40 219.40 

(8) Front of House 
(a) Head Booking Clerk 

(i.e. one who 
supervises the staff) 260.70* 271.10 

(b) Booking Clerk 
(including party 
bookings) 240.70* 251.10 

(c) Ticket Seller 209.10* 218.10 
*36 hours 

(d) Programme/ 
concession sellers) 
ushers/ticket takers/ 
cloakroom attendant 204.00 212.80 

Booking clerks and 
ticket sellers shall not 
be held responsible 
for cash shortages 
when they are in- 
structed to allow 
another employee 
(including the 
manager of the 
venue) access to their 
cash or tickets during 
a selling period. 

(9) Services 
(a) Receptionist/ 

telephonist 
(enquiry clerk) 204.00 212.80 

(b) Fireman 199.70 208.30 
(c) Utility person 204.70 213.50 
(d) Stage Door Keeper 199.70 208.30 

(10) Cleaners 
(a) Head cleaner 220.00 229.50 
(b) Cleaner 215.00 224.20 

Engaged by the hour 
(with a minimum 
payment as of three 
and a half hours) 

8a.m.to6p.m. 6.83 7.11 
5 p.m. to midnight 10.23 10.66 
12 midnight to 8 a.m. 13.64 14.23 

(4) Skilled labour not 
classified elsewhere 278.40 290.40 

(11) Skilled labour not 
classified elsewhere 278.40 290.40 

(12) Unskilled labour not 
classified elsewhere 199.70 208.30 

(13) Additional Rates: Per- 
sons employed as 
casuals in the following 
classifications shall be 
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paid the specified 
hourly amounts in ad- 
dition to the wage pro- 
vided elsewhere: 

Per hour 
$ 

Main switchboard operator 1.01 1.05 
Head flyman .90 .94 
Person in charge of side .28 .29 

6.—Adjustment of Rates of Pay. 
The rates of pay specified in this award may be varied 

on application of either party to the Western Australian 
Industrial Commission following any variation which is 
made to the equivalent rates applying to employees 
covered by the Theatrical Employees' (Live Theatre and 
Concert) Award 1982 registered in the Australian Con- 
ciliation and Arbitration Commission. 

7.—Contract of Service. 
(1) All employees on a permanent staff shall be engag- 

ed by the week unless a longer period of engagement be 
agreed to between the parties concerned. 

(2) Notwithstanding anything contained elsewhere in 
this award employees employed as stage managers and 
booking clerks who work four days or more each week, 
must be employed by the week, except in the case of an 
emergency, such as the illness of an employee. 

(3) When an employee is engaged by the week the 
employment shall be terminated on either side by a 
week's notice which may be given at any time during the 
week, and the employee shall only be entitled to pay- 
ment up to the time of the expiration of the notice. If an 
employee or the employer fails to give the required 
notice, one week's wages shall be forfeited or paid as the 
case may be. 

(4) Nothing in the award shall affect the legal right of 
the employer to dismiss without notice any employee for 
whatever period engaged and whether on tour or not for 
malingering, inefficiency, neglect of duty or miscon- 
duct; and in the case of such dismissal wages shall be 
payable for the employment up to but not after the time 
of dismissal. 

(5) Notwithstanding anything contained in the award, 
the employer may deduct payment of wages for any day 
on which an employee cannot be usefully employed 
because of: 

(a) any strike; 
(b) any breakdown of machinery; or 
(c) any stoppage of work for which the employer 

is not responsible. 
Casual Employees. 

(6) The appropriate per hour rate for casual 
employees is calculated by dividing the total per week 
rate (as specified in Clause 5. — Rates of Pay) for the 
relevant classification by the total number of ordinary 
hours required to be worked by a weekly employee in 
that classification and adding a 20 per cent loading on 
such hourly rates so calculated. 

(7) Casual employees shall be engaged for a minimum 
period of three and a half hours which may include 
more than one performance. 

(8) The employment of a casual employee may be ter- 
minated without notice by either side subject to the pay- 
ment of any prescribed minimum amount of wages and 
subject to the employee working the time covered by 
such a minimum amount if required to do so. 

(9) (a) A casual employee who works more than eight 
hours on any day shall be paid overtime at the rate of 
time and a half for the first two hours and double time 
thereafter. 

(b) A casual employee who works more than 40 hours 
(excluding overtime worked on a daily basis) in any one 
week shall be paid for all hours in excess of 40, time and 
a half for the first four hours and double time 
thereafter. 

(c) A casual employee working between midnight and 
8 a.m. on any week day (Monday-Friday) in connection 
with a performance shall be paid at double the rate 
prescribed in subclause (6) above for those hours bet- 
ween midnight and 8 a.m. 

(d) The provisions of this subclause do not apply 
when a casual employee is engaged in accordance with 
subclause (10). 

(10) Casual employees not engaged to work a per- 
formance shall be paid at the following hourly rates 
which include loading for casual work, with a minimum 
payment for three and one half hours. 

W.E.F. 
6.10.83 

$ $ 
8 a.m. to 6 p.m. 7.36 7.68 
6 p.m. to midnight 11.04 11.51 
Midnight to 8 a.m. 14.72 15.35 

(11) Casual back stage employees engaged for a per- 
formance when required for bumping out work between 
the conclusion of the performance on Saturday night 
and 8 a.m. Sunday shall be paid $19.18 per hour with a 
minimum payment of three and a half hours. 

(a) If engaged for a performance, additional work 
associated with that performance shall be paid 
in accordance with subclause (6). Such engage- 
ment shall be continuous. 

(b) Casual employees engaged for work not 
associated with a performance who work in ex- 
cess of three and a half hours and then work a 
performance shall continue to be paid as 
prescribed in subclause (10) for all work on 
that day. 

8.—Hours of Work. 
(1) Except as otherwise prescribed in the award, the 

weekly total of ordinary hours of work shall be 40 to be 
worked in five days of eight hours. 

(2) Subject to subclause (5), as to each employee 
whose prescribed weekly total of ordinary hours of 
work is 40, the daily total of eight hours shall be worked 
in no more than two periods to be continuous except as 
to meal intervals occurring therein. 

(3) Notwithstanding the foregoing provisions, dif- 
ferent arrangements may be made as to time off by 
agreement between the employer and the authorised of- 
ficer of the association. 

(4) All employees must be notified by the employer of 
their working shifts by means of a roster placed in the 
staff room for each employee's perusal. At least seven 
days' notice must be given to the employee should any 
alteration of the working hours be intended, except in 
the case of emergency. 

(5) As to employees in the wardrobe workshop whose 
prescribed weekly total of ordinary hours is 40: 

(a) The daily total of ordinary hours of work shall 
be eight hours on each of five days of the 
week. 

(b) Such hours shall be worked on Monday to Fri- 
day inclusive within the range of 8.30 a.m. to 
6.00 p.m. 

(c) In each spell of work of more than four hours 
an interval of 10 minutes to be selected by the 
employer shall be allowed for refreshment in 
the third hour and shall be counted as time 
worked. 

(6) As to booking clerks and ticket sellers in theatres 
whose prescribed weekly total of ordinary hours is 36: 

(a) The daily total of ordinary hours of work shall 
be seven hours 12 minutes on each of five days 
of the week which shall include a 30 minute 
changing time when required to wear a 
uniform. 

(b) Such hours shall be worked continuously 
within the range of 9 a.m. to 9.45 p.m. (ex- 
clusive of the changing time). 
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(7) Except as otherwise provided, each employee shall 
have two days off in each week of employment. Such 
two days shall be consecutive if it is reasonably possible 
to arrange rosters accordingly. 
All Employees. 

(8) No employee shall be permitted to work on more 
than six days in any one week except: 

(a) In the case of an emergency and/or bump-out 
and/or bump-in. 

(b) When the seventh day is a day on which no 
performance is presented. 

(9) Any employee commencing work on or after 6 
a.m. having had a 10 hour break on a week day shall be 
paid for the time so worked betwen 6 a.m. and 8 a.m. at 
the rate of double time. The period from 8 a.m. shall 
then be at single time. 

9.—Overtime. 
(1) Except where otherwise prescribed in this award, 

weekly employees shall receive overtime as follows 
(calculated to the nearest quarter of an hour): 

(a) For all work performed in excess of the 
prescribed daily total of hours — at the rate of 
time and a half for the first two hours and 
double time thereafter on a daily basis. Pro- 
vided that work on the sixth day shall be paid 
for at the rate of time and a half for the first 
four hours and double time thereafter except 
for employees not engaged in connection with 
the sixth day's performance, and in which case 
work on the sixth day shall be paid at the rate 
of time and a half for the first two hours and 
double time thereafter. 

(b) For all the work performed in excess of the 
prescribed weekly total of hours or outside the 
prescribed spread of range of hours or after a 
break in working hours prescribed to be work- 
ed consecutively or continuously — at the rate 
of time and a half. 

(2) Weekly employees (except cleaners) called upon to 
work between midnight and 8 a.m. shall be paid over- 
time at the rate of double time. 

(3) For any work done by cleaners: 
(a) Between 10 p.m. and 5.45 a.m. (excluding that 

weekend period between 11 p.m. on Saturday 
and 5.45 a.m. on Monday as provided for 
elsewhere in this award), payment shall be 
made with a loading of 30 per cent per hour 
with a minimum payment as for three and a 
half hours; to be calculated by dividing the 
weekly rate by 40; or 

(b) Between 5.45 a.m. and 8 a.m. (excepting Sun- 
days and public holidays as provided for 
elsewhere in the award), payment shall be 
made with a loading of 20 per cent per hour to 
be calculated as for subclause (1) above; or 

(c) Between 4 p.m. and 8 p.m., for cleaners called 
back specially to do such work, payment shall 
be made with a loading of 4 per cent of the 
employee's basic weekly rate for each occasion 
the employee is called back. 

(4) An employee (other than a cleaner) who works 
overtime in excess of his normal hours on one day shall 
be entitled to a break of ten hours before resumption of 
work on the following day. Should such employee be re- 
quired to resume work before the expiration of ten 
hours he shall be paid at double time rates until he is 
released from duty for such period. 

(5) (a) Weekly employees may be required to work a 
reasonable amount of overtime, and this shall include 
work on the sixth day unless the employee has in the 
first five days worked a considerable amount of over- 
time and does not desire to work on the sixth day. 

(b) The regular weekly employees of the Perth 
Theatre Trust shall be given preference in the working 
of available overtime. 

(6) Where an employee is detained at work until it is 
too late to travel home by the last train, tram or other 
regular public conveyance, the employer shall provide 
proper conveyance to the employee's home for the 
employee so detained. 

(7) An employee shall, wherever possible, be given 24 
hours' notice that he is required to work all night after 
the evening performance and the burden of establishing 
impossibility shall rest upon the employer. 

10.—Sundays. 
For any work done between 11 p.m. on Saturday and 

5.45 a.m. on Monday, payment shall be as follows: 
(1) If an employee is engaged by the week and the 

work done is in addition to his or her ordinary 
working week — one half of the prescribed per 
week rate in addition to payment for the week. 
Provided where an employee engaged by the 
week continues from 11 p.m. Saturday night 
into Sunday and the additional work is not a 
full shift and concludes prior to 3 a.m., he 
shall be paid at the rate of triple time for the 
period worked after 11 p.m. provided that 
where the work continues past midnight a 
minimum of three and one half hours shall ap- 
ply. 

(2) If an employee is engaged by the week and 
work done is part of an ordinary five day 
working week — one quarter of the prescribed 
per week rate in addition to payment for the 
week. 

(3) The period of work for which payments are 
prescribed in subclause (1) and (2) is a normal 
shift, or, if no normal shift is prescribed, a 
period of six hours and 40 minutes. 
A normal shift shall be deemed, for the pur- 
poses of this clause, to be six hours and 40 
minutes. All work shall be continuous except 
for meal intervals of not more than one hour 
as provided in Clause 15. — Meal Intervals 
and Allowances. 

(4) All work in excess of the time prescribed in 
subclause (3) shall be paid for at three times 
the ordinary rate if carried out under subclause 
(1) or two and a half times the ordinary rate if 
carried out under subclause (2). 

(5) For night cleaners "the prescribed per week 
rate" shall mean the ordinary weekly rate 
prescribed for daytime work. 

(6) If the employee is engaged other than by the 
week — double the ordinary prescribed rate — 
provided that:— 

(a) in the case of an employee employed in con- 
nection with a performance on Saturday 
night continuing work other than 
"bumping-out", double time will com- 
mence as from midnight for that portion of 
time worked after midnight; 

(b) in the case of an employee commencing 
work on Monday before 5.45 a.m. double 
time will be payable only for that portion of 
time worked before 5.45 a.m.; and 

(c) in the case of a casual employee engaged in 
connection with a performance on Satur- 
day night when required for bumping out 
work between the conclusion of the per- 
formance on Saturday night and 8 a.m. 
Sunday shall be paid $19.18 per hour with a 
minimum payout of three and one half 
hours (see Clause 7(11)). 

(7) Notwithstanding anything herein contained, a 
weekly employee working in connection with a 
performance on Saturday night and continu- 
ing work after 11 p.m. on that night shall, if 
engaged in work other than "bumping-out" 
work and not continuing later than two hours 
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after the fall of the curtain at the conclusion of 
the said performance or 1 a.m. Sunday 
(whichever shall first occur), be paid for the 
time so worked at the rate of double time. 

(8) Regular employees shall be given preference in 
working on a Sunday but an employee who 
does not desire to work on a Sunday shall not 
be required to do so. 

11.—Public Holidays. 
(1) When an employee is required to work on a public 

holiday he shall be paid for all hours worked at the rate 
of double time and a half, with a minimum payment as 
for eight hours in the case of weekly employees, (seven 
hours, 12 minutes in the case of booking clerks and 
ticket sellers). 

(2) A weekly employee whose rostered day off falls on 
a public holiday shall be allowed an additional day off 
at a time to be agreed upon by the employer and the 
employee, or be paid an additional day's pay in lieu 
thereof within seven days. 

(3) The following days or the days observed in lieu 
thereof shall, subject as hereinafter provided, be allow- 
ed as holidays without deduction of pay namely New 
Year's Day, Australia Day, Good Friday, Easter Satur- 
day, Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. Provided that another day may be taken as 
a holiday by arrangement between the parties in lieu of 
the days named in this subclause. 

(4) Where any of the days mentioned in subclause (3) 
hereof falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday; when Box- 
ing Day falls on a Sunday or a Monday the holiday shall 
be observed on the next succeeding Tuesday. 

(5) When any of the days observed as a holiday in this 
clause falls during a period of annual leave the holiday 
or holidays shall be observed on the next succeeding 
work day or days as the case may be after completion of 
that annual leave. 

12.—Payment of Wages. 
(1) All moneys payable to an employee (except a 

cleaner) shall be paid not later than 9.30 p.m. on Thurs- 
day in each week, including moneys payable in respect 
of the performance on the previous night. Provided that 
if the employee does not present himself or herself for 
the payment at that time it may be deferred until the 
following day. 

(2) All moneys payable to cleaners shall be paid not 
later than at the conclusion of their duties on Thursday 
in each week including moneys payable in respect of the 
hours worked, or to be worked, on the previous day. 

(3) Notwithstanding subclauses (1) and (2) the 
Secretary of a branch of the association may for special 
reasons agree that an employer may make payment 
under this clause on a day other than a Thursday. 

(4) Notwithstanding the foregoing, if any employee is 
discharged or compelled to leave his or her employment 
at any time the employee shall, before 11 p.m. on the 
day he or she is discharged or compelled to leave be paid 
all moneys due up to the time of leaving the employ- 
ment. 

(5) Any employee short paid in any week shall receive 
the amount short paid on the following pay day or as 
soon thereafter as possible and any employee overpaid 
in any week shall have the amount overpaid deducted 
from wages on the next pay day or as soon thereafter as 
possible. 

(6) Whenever wages are paid to an employee under 
this clause, the employee shall be supplied with details 
(in writing) of how the pay has been made-up, including 
details of all deductions which have been made 
therefrom. Such details may be inscribed on the 
envelope containing the money paid to the employee. 

13.—Higher Duties. 
Where an employee is required to work on duties, the 

prescribed rate of pay for which is higher than for the 
employee's ordinary duty, he shall be paid for the time 
so worked at the higher rate with a minimum payment 
at such rate as for three and a half hours. 

14.—Agreement as to Lower Rates. 
Where the State Executive of the association agrees 

with the employer that for special reasons rates and/or 
conditions different from those prescribed herein 
should be accepted by an employee, lower rates or 
altered conditions may be agreed upon between the 
association and the employer. Any proposed agreement 
as to lower rates under this clause may be filed with the 
Commission. 

15.—Meal Intervals and Allowances. 
(1) Meal intervals shall be as follows: 

Lunch — one hour continuous between 12 
noon and 2 p.m. 
Dinner — one hour continuous between 5 p.m. 
and 7 p.m. 
Supper — half an hour between 10 p.m. and 
12 midnight. 
Breakfast — one hour continuous between 7 
a.m. and 9 a.m. 
but for cleaners, half an hour between 8 a.m. 
and 9 a.m. 
The lunch shall not be varied during any one 
week except when occasional rehearsals are in 
progress. In no case shall the lunch hour com- 
mence before 12 noon or end after 2 p.m. or 
the dinner hour before 5 p.m. or after 7 p.m. 

(2) If employees are required to work during the time 
when a meal interval should be allowed pursuant to this 
clause, they shall be paid for such time worked at the 
rate of double time. Provided that those employees 
working during the preparation of a stage production 
for the period of seven days preceding the opening of 
the production shall be paid at the rate of time and a 
half in lieu of the aforesaid double time except on Sun- 
days when the double time rate shall be paid and public 
holidays when double time and a half shall be paid. 

(3) No part of the time that should be allowed as a 
meal interval shall be counted as part of the ordinary 
hours of work within the meaning of Clause 10. — Sun- 
days. 

(4) An employee (other than a cleaner) who has work- 
ed between 12 midnight and 8 a.m. and who works 
beyond 8 a.m. shall be paid an additional $3.50 for each 
meal interval occurring before his finishing time provid- 
ed however that this shall not apply to an employee who 
has commenced work at or after 5 a.m. 

(5) Notwithstanding subclause (1) casual employees 
who work for more than four hours shall be entitled to a 
minimum meal break of 30 minutes. 

(6) Where an employee is required to work two per- 
formances, back to back, provided the total time at- 
tended exceeds four hours, the employer shall provide a 
suitable meal or pay a meal allowance of $5.00. 

16.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill-health or 
injury for one sixth of a week's pay for each completed 
month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee leaves 
the service of the employer, in the event of the employee 
being entitled by service subsequent to the sickness in 
that year to a greater allowance than that made at the 
time the sickness occurred. 

(2) The unused portion of the entitlement prescribed 
in paragraph (a) of subclause (1) in any accruing year 
shall be allowed to accumulate and may be availed of in 
the next or any succeeding year. 
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(3) In order to acquire entitlement to payment in ac- 
cordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of his in- 
ability to attend for work, the nature of his illness or in- 
jury and the estimated duration of the absence. Provid- 
ed that such advice other than in extraordinary cir- 
cumstances shall be given to the employer within 24 
hours of the commencement of the absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness provided 
that the employer shall not be entitled to a medical cer- 
tificate for absences of less than three consecutive work- 
ing days unless the total of such absences exceeds five 
days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suf- 
fers personal ill health or injury during the time when he 
is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for 
a period of seven consecutive days or more and he pro- 
duces a certificate from a registered medical practitioner 
that he was so confined. Provided that the provisions of 
this paragraph do not relieve the employee of the obliga- 
tion to advise the employer in accordance with 
subclause (3) of this clause if he is unable to attend for 
work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceed- 
ed on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the 
employer and the employee or, failing agreement, shall 
be added to the employee's next period of annual leave, 
or if termination occurs before then, be paid for in ac- 
cordance wih the provisions of Clause 17. — Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading 
prescribed in Clause 17. — Annual Leave shall be deem- 
ed to have been paid with respect to the replaced annual 
leave. 

(6) The provisions of this clause with respect to pay- 
ment do not apply to employees who are entitled to pay- 
ment under the Workers' Compensation and Assistance 
Act nor to employees whose illness or injury is the result 
of the employee's own misconduct. 

(7) The provisions of this clause do not apply to 
casual employees. 

17.—Annual Leave. 
(1) All employees engaged by the week shall have four 

weeks' annual leave for each year of service on ordinary 
rate of pay (as defined in Clause 30. — Definitions) 
which leave shall be taken within six months of the date 
of entitlement, unless otherwise mutually agreed. The 
said leave may be taken in two periods by mutual agree- 
ment. 

(2) If the four weeks' annual leave due under 
subclause (1) shall not have been given at the expiration 
of the year, the employee's right thereto shall continue 
and accumulate in respect of each year's service but only 
to the extent of two years. 

(3) Where any public holiday as prescribed in Clause 
11. — Public Holidays occurs during the period of the 
employee's annual leave, the leave shall be increased by 
one day for each holiday occurring as aforesaid. 

(4) If after one month's continuous service in any 
qualifying twelve monthly period an employee lawfully 
leaves his employment or his employment is terminated 
by the employer through no fault of the employee the 
employee shall be paid 3.08 hours' pay at his ordinary 
rate of pay in respect of each completed week of con- 
tinuous service in that qualifying period. 

(5) In addition to any payment to which he may be 
entitled under subclause (3) of this clause, an employee 
whose employment terminates after he has completed a 
twelve monthly qualifying period and who has not been 
allowed the leave prescribed under this award in respect 
of that qualifying period, shall be given payment in lieu 
of that leave unless:— 

(a) he has been justifiably dismissed for miscon- 
duct; and 

(b) the misconduct for which he has been dismiss- 
ed occurred prior to the completion of that 
qualifying period. 

(6) An employee may be rostered off and granted an- 
nual leave with payment of ordinary rate of pay as 
prescribed prior to his having completed a period of 
twelve months' continuous service, in which case should 
the services of such employee terminate or be ter- 
minated prior to the completion of twelve months' con- 
tinuous service, the said employee shall refund to the 
employer the difference between the amount received by 
him for wages in respect of the period of his annual 
leave and the amount which would have accrued to him 
by reason of the length of his service up to the date of 
the termination of his services. 

(7) Each weekly or regular weekly part-time employee 
before going on any period of annual leave shall for 
each week of such leave be paid an "annual leave 
loading" at the rate of 17'A per cent of the rate of full 
pay prescribed herein for such employee. Such loading 
shall be in addition to the amount paid to the employee 
under this clause. 

(a) Provided that in no case shall the loading for 
four weeks' leave exceed the amount set out in 
the Commonwealth Bureau of Census and 
Statistics publication for "average weekly ear- 
nings per male employed unit" in Western 
Australia for the September quarter im- 
mediately preceding the date of accrual of such 
leave. 

(b) The loading prescribed by this subclause shall 
not apply to proportionate leave on termina- 
tion. 

(8) The provisions of this clause shall not apply to 
casual employees. 

18.—Long Service Leave. 
The conditions governing the granting of long service 

leave to full-time Government wages employees general- 
ly shall apply to the employees covered by this award. 

19.—Compassionate Leave. 
(1) A weekly employee shall on the death within 

Australia of a wife, husband, de facto wife or husband, 
father, mother, brother, sister, child, stepchild, be en- 
titled on notice to leave up to and including the day of 
the funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding the 
number of hours worked by the employee in two or- 
dinary working days. Proof of such death shall be fur- 
nished by the employee to the satisfaction of his 
employer. 

(2) Provided that payment in respect of compas- 
sionate leave is to be made only where the employee 
otherwise would have been on duty and shall not be 
granted in any case where the employee concerned 
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would have been off duty in accordance with his roster 
or on long service leave, annual leave, sick leave, 
workers compensation, leave without pay or on a public 
holiday. 

20.—Travelling. 
(1) (a) An employee engaged by the week when 

travelling on duty shall be provided with first class ac- 
commodation (including sleeping accommodation in the 
case of rail travel) or economy class accommodation in 
the case of air travel. 

(b) Such an employee when travelling on duty shall be 
paid the full prescribed rate of pay for the whole period 
of the tour from the time of leaving the place of engage- 
ment at the beginning of the tour until the employee 
returns to that place of engagement at the end of the 
tour, broken weeks at the beginning or end to be paid 
pro rata and the days of departure and return other than 
Sunday, each to be counted as one day worked, provid- 
ed that if either of such days be Sunday, subclause (c) of 
this clause shall apply to that day. 

(c) If an employee engaged by the week is required by 
the employer to travel on a Sunday the employee shall, 
unless paid in pursuance of Clause 10. — Sundays for 
working on a Sunday, receive for such travelling one- 
tenth of the prescribed per week rate in addition to the 
travelling allowance payable in respect of the Sunday. 

(d) If an employee engaged by the week is on tour 
and, on any calendar day on which the employee is re- 
quired to work at a performance held on that day, is 
also required to travel during any time between 8 a.m. 
and 5 p.m. one half of such travelling time shall be 
counted as time worked, providing the maximum 
number of hours so paid, shall be four. 

(e) On the day such a tour's journey begins the 
employer shall be entitled to the ordinary services of 
such employee during so much of the day the employee 
is not travelling. 

(f) On the day such a tour's journey ends the 
employer shall be entitled to the ordinary services of 
such employee up to 5 p.m. during so much of the day 
as the employee is not travelling and if the employee 
fails without reasonable cause to attend when requested 
for such service, the employer shall be entitled to deduct 
payment proportionate to the time during which the 
employee so fails to attend. 

(g) (i) An employee engaged by the week who, 
while travelling on duty, is required to pro- 
vide his or her own accommodation shall be 
paid travelling allowance of $202.50 per 
week or $40.50 per day up to a maximum of 
$202.50 per week. 

(ii) The allowance per day shall be paid for 
each of the whole days less in number than 
six which the employee spends in any one 
city or town. 

(iii) The allowance per week shall be paid for 
each consecutive seven whole days which 
the employee spends in any one city or 
town. 

(iv) If the employee spends in any one city or 
town more than seven or any other multiple 
of seven whole days, he or she shall for 
each whole day or part of the seven or other 
such multiple be paid one-fifth of the said 
allowance per week. 

(v) When an employee is returned to his home 
town at the end of a tour and is required to 
pay for his lunch and/or dinner whilst 
travelling he shall be paid $2.50 for lunch 
and $3.50 for dinner. 

(h) If the employer shall have provided for the ac- 
commodation of the employee for any week or day, no 
travelling allowance shall be payable to the employee in 
respect of such week or day. 

(i) No employee who pays his or her own fare for 
travelling while on duty shall be engaged to travel. 

(2) Notwithstanding the provisions of subclause (l)(g) 
of this clause, the Trust shall meet reasonable board and 
lodging expenses when an employee, engaged by the 
week, is required to travel on duty north of 26 degrees 
South Latitude in Western Australia. 

21.—Protective Clothing, Uniforms, 
Equipment and Laundry Allowance. 

(1) Any special uniforms or staff dresses required to 
be worn by employees shall be provided. 

(2) The employer shall provide if the employee so re- 
quests, suitable protective clothing for electricians, utili- 
ty men, cleaners and maintenance men. All clothing 
provided pursuant to this subclause shall be dry cleaned 
or laundered at the employer's expense. 

(3) Where an employee finds the noise level such that 
he or she requires ear protection, the employer shall 
provide, at no cost to the employee, a protective device 
approved by the association and the employer. 

(4) All mechanical property or light requirements in- 
cluding torches are to be provided. 

(5) Cleaners shall be provided with all materials and 
implements necessary for their work, with hot water for 
cleaning and scrubbing in cold weather. 

(6) An allowance of $1.00 for blouses and $2.60 for 
other garments per week is to be paid to each weekly 
employee where uniforms are not laundered by the 
employer, or for other than weekly employees an 
amount of 80 cents per day to a maximum of $3.60. 

(7) Where a front of house employee is required to 
wear shoes of a colour other than black an allowance of 
40 cents per day to a maximum of $2.00 per week shall 
be paid. 

22.—First Aid Kit. 
A reasonable first aid kit shall be provided in each 

theatre for use in emergency by the employees. 

23.—Accommodation for Employees. 
The employer shall provide a suitable room or ac- 

commodation for employees to change and keep their 
clothes in while on duty. 

25.—Special Costumes for Employees. 
(1) No employee shall be required to wear a special 

costume or uniform unless it has been approved as not 
indecent, grotesque or ridiculous by the authorised 
representative of the association or in the absence of his 
approval, by the Commission. 

(2) An employee who objects to wearing a special 
uniform on grounds that he or she finds it personally of- 
fensive, and such objection is endorsed by an authorised 
representative of the association, shall be permitted to 
wear the standard uniform of that theatre. 

(3) If any employee is required to wear a costume or 
uniform more unusual than is reasonably necessary for 
the performance of his or her work having regard to all 
circumstances, he or she shall, if engaged by. the week, 
be paid $5.00 per week and, if engaged otherwise, be 
paid $1.00 per performance in addition to any other 
moneys payable under the award. If any question arises 
as to whether such costume or uniform is so more 
unusual, it shall be determined by the Commission. 

25.—Time and Wages Records. 
(1) The employer shall keep a time book or time sheet 

properly posted in ink showing the names of and the 
times worked by each employee, and the wages paid to 
each employee from week to week, and shall retain such 
time book or sheet in good condition and unaltered for 
at least 12 months from the time in respect of which an 
entry therein was made. 

(2) The time book or time sheet shall, after all the 
time worked previous to the entry by an employee has 
been entered therein, be produced to such employee and 
such entry if correct shall be vouched by the employee's 
signature in the book or time sheet. 
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(3) The time book or time sheet, with all the entries 
therein, shall, on demand, be produced by the employer 
for inspection at the place where it is kept at any time 
between the hours of 10 a.m. and 1 p.m. during any day 
except pay day, to the State Secretary of the association 
or any official of the association who has been authoris- 
ed in writing by such State Secretary to inspect the time 
books or time sheets of each employer and such State 
Secretary or official may thereupon inspect and make a 
copy of such time books or time sheets or make extracts 
therefrom. 

(4) One clear day's notice shall be given to the 
employer of any intended inspection. 

(5) No inspection shall be made and no authority to 
inspect shall be given unless the State Secretary propos- 
ing to make the inspection or to give the authority has 
good reason to suspect that a breach of the award has 
been committed by the employer whose time book or 
time sheet is to be inspected. 

26.—Posting of Award Notices. 
(1) Each respondent shall cause a copy of the award 

to be posted up in a suitable conspicuous place in his 
workshop, theatre, hall or other place of amusement. 

(2) A representative of the association may post 
notices on a board reserved for the use of the associa- 
tion and provided by the employer. 

27.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to the 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service 
with that employer immediately preceding the date upon 
which she proceeds upon such leave. 

For the purposes of the clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof the 

period of maternity leave shall be for an un- 
broken period of from 12 to 52 weeks and shall 
include a period of six weeks' compulsory 
leave to be taken immediately following con- 
finement. 

(b) An employee shall, not less than ten weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) The employer by not less than 14 days' notice 
in writing to the employee may require her to 
commence maternity leave at any time within 
the six weeks immediately prior to her presum- 
ed date of confinement. 

(e) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof, if such failure is occa- 
sioned by the confinement occurring earlier 
than the presumed date. 

(3) Transfer to a Safe Job: Where, in the opinion of a 
duly qualified medical practitioner, illness or risks aris- 
ing out of the pregnancy or hazards connected with the 
work assigned to the employee makes it inadvisable for 
the employee to continue at her present work, the 
32871—3 

employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the condi- 
tions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenc- 

ed, shall be cancelled when the pregnancy of 
an employee.terminates other than by the birth 
of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be right of the 
employee to resume work at a time nominated 
by the employer, which shall not exceed four 
weeks from the date of notice in writing by the 
employee to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child, then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, 
or 

(ii) for illness other than the normal con- 
sequences of confinement she shall 
be entitled, either in lieu of or in ad- 
dition to special maternity leave, to 
such paid sick leave as to which she is 
then entitled and which a duly 
qualified medical practitioner cer- 
tifies as necessary before her return 
to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled to and such further unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner cer- 
tifies as necessary before her return to work. 
Provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
of this clause, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the com- 
pletion of a period of leave taken pursuant to 
this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave, or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3) of this clause, to the position she 
held immediately before such transfer. 
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Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be en- 
titled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long ser- 
vice leave), shall not be available to an 
employee during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provision to the con- 
trary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service 
for any purpose of any relevant award or agreement. 

(9) Termination of Employment. 
(a) An employee on maternity leave may ter- 

minate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) The employer shall not terminate the employ- 
ment of an employee on the grounds of her 
pregnancy or of her absence on maternity 
leave but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of mater- 
nity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) of this 
subclause, shall be entitled to the position 
which she held immediately before proceeding 
on maternity leave or, in the case of an 
employee who was transferred to a safe job 
pursuant to subclause (3) of this clause, to the 
position which she held immediately before 
such transfer. Where such position no longer 
exists but there are other positions available 
for which the employee is qualified and the 
duties of which she is capable of performing, 
she shall be entitled to a position as nearly 
comparable in status and salary or wage to 
that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before the employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before the employer engages a person to 
replace an employee temporarily promoted or 
transferred in order to replace an employee ex- 
ercising her rights under this clause, the 
employer shall inform that person of the tem- 
porary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring the employer to 
engage a replacement employee. 

(d) A replacement employee shall not be entitled 
to any of the rights conferred by this clause ex- 
cept where her employment continues beyond 
the 12 months qualifying period. 

28.—Broadcast of Live Performances. 
(1) Where a live performance is to be recorded, filmed 

or televised, all production employees shall receive a 
recording fee of $50.32 in addition to the rate they 
would otherwise have received. 

(2) Where a performance is to be broadcast on radio 
the provision of subclause (1) shall apply to sound 
technicians only. 

(3) The employer shall inform the State Secretary of 
the association as soon as possible of the date a per- 
formance is to be broadcast, televised, filmed or record- 
ed. 

29.—Allowances. 
(1) Where an electrician, engaged on a weekly basis, 

holds a licence issued by the appropriate State authori- 
ty, he shall be paid an allowance of $9.60 per week. 

(2) Heads of departments required to supply their 
own tools shall be paid an allowance of $4.00 per week. 
Other employees required to supply basic tools (limited 
to hammer, brace/punch driver and wrench), shall be 
paid an allowance of 50 cents per day. 

30.—Definitions. 
(1) "Accommodation" referred to in subclause 20(8) 

shall include overnight accommodation and breakfast. 
(2) "Artist's labourer" means an unskilled employee 

who assists artists to place canvas in frames and mixes 
paints, assists in the preparation and laying in of clothes 
and scenery under the supervision of the scenic artist. 

(3) "Association" means the Australian Theatrical 
and Amusement Employees Association, W.A. Branch 
(Union of Employees). 

(4) "Authorised officer of the Association" means 
the State Secretary and Association representative 
nominated in writing by the Secretary. 

(5) "Carpenter" or "Mechanist" means an employee 
who is competent to do any class of wood-work, build 
any kind of scenery and do general stage work, such as 
the setting of scenery and keeping of scenery, property, 
etc., in good order and condition under the supervision 
of the producer, director, stage manager or head 
mechanist, and who does so when required by the 
employer. 

(6) "Commission" means the Western Australian In- 
dustrial Commission. 

(7) "Ordinary rate of pay" in Clause 17. — Annual 
Leave means the average rate the employee received for 
the four weeks preceding the taking of annual leave or 
the average rate received for the 12 months preceding 
such leave, whichever shall be the higher, provided that 
such average shall be computed taking into considera- 
tion any extra rates prescribed for night work, etc., and 
penalty rates for Sunday work where such work is part 
of the employee's normal working week of five days but 
excluding any amounts received by way of overtime or 
holiday penalty rates. 

(8) "Head carpenter" or "Head mechanist" means 
an employee who is conversant with and competent to 
take charge of all branches of the mechanical depart- 
ment and is for the time being actually in charge of that 
department. 

(9) "Head cleaner" means a cleaner who is responsi- 
ble for the cleaning of the theatre and who has to super- 
vise the work of one or more other cleaners. 

(10) "Property master/mistress" means an employee 
who is conversant with and competent to take charge of 
all branches of the property department and who is for 
the time being actually in charge of that department. 
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(11) "Head audio technician" means an employee 
who is conversant with and competent to take charge of 
the audio department and who is for the time being in 
charge of that department. 

(12) "Head electrician" means an employee who is 
conversant with and competent to take charge of the 
electrical department and who is for the time being in 
charge of that department. 

(13) "Property maker" means an employee who is 
conversant with making and does, when required, make 
all kinds of props required for a production. 

(14) "Electrician/audio operator" means an 
employee who is competent to erect and/or operate 
and/or maintain and does as required erect and/or 
operate and/or maintain equipment (including swit- 
chboards) in the audio or electrical department. 

(15) "Time and a half" means in the case of a weekly 
employee one and a half times the prescribed rate per 
week divided by the number of the prescribed total 
weekly ordinary hours of work, and in the case of an 
employee engaged by the hour, one and a half times the 
prescribed rate per hour. 

(16) "Unskilled labour" means sweeping the stage or 
doing any other unskilled work in connection with the 
setting or cleaning of stage or theatre under the direc- 
tion of a skilled member of the staff, the stage manager, 
producer or any other authorised representative of the 
employer. Where compelled to use tools employees are 
to be paid skilled rates. 

(17) "Utility person" means an employee who, in ad- 
dition to unskilled work, does small repair and other 
slightly skilled work. 

(18) "Head of wardrobe" means an employee who is 
conversant with and competent to take charge of all 
branches of the wardrobe department and who is for the 
time being actually in charge of that department. 

(19) "Performance" shall mean one run through of 
any production during which an audience is present 
and/or an occasion when any video, film, audio- 
recording or broadcasting is undertaken. 

(20) "Stage hands" — a person engaged to, and com- 
petent to move and/or set stage scenery, props, fur- 
niture and other items connected with a stage produc- 
tion or live performance or rehearsal under the supervi- 
sion of the head mechanist, stage manager, producer or 
other competent authorised representative of the 
employer. When compelled to use tools of trade other 
than for a regular performance or rehearsal skilled rates 
shall apply. 

(21) "Technical Stage Manager" is a Stage Manager 
responsible for the technical direction of mechanical, 
sound, lighting and electrical setups and control of a 
production, whether with or without assistance from 
another Stage Manager or Assistant Stage Manager. 

31.—Board of Reference. 
(1) There shall be a Board of Reference consisting of a 

Chairman and an equal number of employers' and 
employees' members who shall be apppointed pursuant 
to section 48 of the Industrial Arbitration Act, 1979 and 
regulation 16 of the Industrial Commission Regulations 
1980. 

(2) The Board of Reference may allow, approve, fix, 
determine, or deal with:— 

(a) any matter or thing that, under the award, 
may require to be allowed, approved, fixed, 
determined or dealt with by a Board of 
Reference; and 

(b) any matter or thing arising under or out of the 
provisions of an award, not involving the in- 
terpretation of any such provision, which the 
Commission may at any time, by order, 

authorise a Board of Reference to allow, ap- 
prove, fix, determine or deal with, in the man- 
ner and subject to the conditions specified in 
the award or order, as the case may be. 

Dated at Perth this 4th day of April, 1984. 
[L.S.] (Sgd.) G.L. FIELDING, 

Commissioner. 

WESTERN AUSTRALIAN GRAIN INDUSTRY. 
Award No. A2 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. A2 of 1984. 

Between Co-operative Bulk Handling Limited, Appli- 
cant, and the Australian Workers' Union (West 
Australian Branch, Industrial Union of 
Workers), Respondent. 

Consent Award. 

HAVING heard Mr A. J. Heelan on behalf of the Appli- 
cant and Mr N. Cinquina on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2nd March, 1984, 
have been complied with, and by consent, hereby makes 
the following Award — 

Award No. A2 of 1984. 

1. —Title. 
This Award shall be known as The Western 

Australian Grain Industry Award 1984, and replaces 
The Grain Handling (Kwinana and North Fremantle 
Terminals) Award No. 31 of 1978, the Grain Handling 
Terminals Award No. 26 of 1974, and the Grain Handl- 
ing (Country Receival Points and Transfer Depots) 
Award No. 27 of 1968. 

2. — Arrangement. 
1. Title 
2. Arrangement 
3. Area and Incidence 
4. Term 

PART 1 — TERMINALS AND TRANSFER 
DEPOTS. 

5. District Allowance 
6. Transport 
7. Amenities 
8. Trade Union Training 
9. Meal Times 

10. Recall 
11. Days in Lieu 
12. Rest Periods 
13. Meal Allowance 

PART 2 — RECEIVAL POINTS 
14. Transfers 
15. Trade Union Training 
16. Accommodation 
17. Accident and Sickness Transportation 
18. Supply of Stores 
19. Camping and Away From Home Allowance 

PART 3 — GENERAL 
20. Contract of Service 
21. Wages 
22. Disability Allowance 
23. Other Allowances Whilst Working 
24. Industrial Clothing and Protective Equipment 
25. Annual Leave 
26. Overtime 
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27. Grievances and Disputes 
28. Public Holidays 
29. Sick Leave 
30. Bereavement Leave 
31. Casual Employees 
32. Time and Wages Record 
33. Inspections 
34. First Aid 
35. Hours 
36. Shift Work 
37. Travelling Allowance 
38. Long Service Leave 
39. Liberty to Apply 

3. — Area and Incidence. 
This award shall be binding on the Australian 

Workers' Union (West Australian Branch, Industrial 
Union of Workers), its officers and members and Co- 
operative Bulk Handling Limited in respect to the 
employment of all employees, in any calling mentioned 
in Clause 21 — Wages of the award, whether members 
of the Australian Workers' Union or not, in work done 
in or in connection with handling, loading, unloading 
and storage for export and home consumption of grain 
and seed, except persons who perform work aboard 
ships. 

4. — Term. 
The term of this award shall be for a period of twelve 

months from the beginning of the first pay period to 
commence on or after the sixth day of April, 1984. 

PART 1 - TERMINALS AND TRANSFER DEPOTS 
(This part of the award shall also apply to the North 

Fremantle Installation.) 
In addition to the following clauses in this part of the 

award, all of the conditions contained in Part 3 shall ap- 
ply. 

5. — Location Allowance. 
In addition to the wages prescribed in Clause 21 — 

Wages of this award, the following district allowances 
shall apply to employees who are based at any of the 
following receival points for a week (7 days):—- 

Bullfinch $ 9.40 
Esperance $ 6.40 
Ravensthorpe $10.40 
Southern Cross $ 9.40 

6. — Transport. 
Where an employee works beyond the normal 

finishing time of his shift and transport is not available 
the employer shall, within a reasonable time, convey 
him or supply him with a conveyance, to his home. 

7. — Amenities. 
The employer shall provide a suitable change room, 

hot and cold showers and a suitably furnished crib room 
for the use of the employees. 

8. — Trade Union Training. 
(1) Upon application to the employer by an ac- 

credited union representative a total of five (5) man days 
per calendar year may be allowed without loss of pay 
for ordinary hours for the purpose of employees atten- 
ding approved training courses or seminars. 

(2) For the purpose of this clause an approved train- 
ing course or seminar shall be any short course con- 
ducted by or with the support of the Trade Union Train- 
ing Authority. 

(3) Leave of absence granted under this clause shall 
count as service for the purposes of determining the 
right to annual leave and long service leave. 

(4) This clause shall not apply to casual employees. 

9. — Meal Times. 
(1) Subject to the provisions of this clause the meal 

periods shall be:— 
(a) Breakfast—7.00 a.m. to 8.00a.m. 

Dinner — Noon to 1.00 p.m. 
Tea — 5.00 p.m. to 6.00 p.m. 

(b) Provided that, at the discretion of the 
employer, the time of the meal periods herein 
prescribed may be varied and the duration of 
each break may be shortened with the consent 
of the majority of a meeting of employees at 
each Terminal and/or Transfer Depot. 

(2) Where work commences at or during a meal 
period or is expected to finish during or at the end of a 
meal period that meal period shall not be observed. 

(3) (a) Where an employee is required to continue 
working in his meal period so that the commencement 
of his meal period is postponed for more than one hour 
he shall be paid at the ordinary rate plus fifty per cent, 
from the time his meal period should have commenced 
until the meal period is allowed. 

(b) Where an employee is required to recommence 
duty in the meal period after he has completed his meal 
or is required to continue working into the meal period, 
he shall be paid at the ordinary rate plus fifty per cent, 
for the time so worked, or by agreement between the 
employee and the employer, shall be given equivalent 
time off. 

(4) For the purposes of subclause (3) of this clause the 
"ordinary rate" in respect of the breakfast and tea meal 
period shall be deemed to be the rate for the night shift. 

10. — Recall. 
(1) When an employee, having left the employer's 

premises, is recalled to work, he shall be paid for a 
minimum of four hours at the appropriate rate set out in 
Clause 21 — Wages. 

(2) When an employee is required to hold himself in 
readiness for a call after the completion of a shift he 
shall be paid at ordinary rate for the time he holds 
himself in readiness. 

11. — Days in Lieu. 
(1) Except as provided in subclause (2) of this clause, 

the employer and employee may, prior to the working 
of overtime on a Saturday, Sunday or public holiday, 
agree to the taking of equivalent time off in lieu of pay- 
ment for that overtime. 

(2) Time off in lieu of payment for overtime shall be 
in periods of one day (eight hours) or in multiples of one 
day (eight hours). 

(3) The day or days in lieu may only be taken on a day 
or days approved by the employer and application for 
the day or days must be made one week prior to the re- 
quested time off. 

(4) Time off in lieu of payment for overtime must be 
taken within twelve months of its accrual and shall not 
be allowed to accumulate in excess of five days. 

(5) Where a disability allowance or any other 
allowance is incurred for overtime worked, then it shall 
be paid in the pay week in which it is incurred. The time 
off in lieu of payment for that overtime shall not incur 
any disability allowance or any other allowance normal- 
ly payable when work is performed. 

12. — Rest Periods. 
(1) Notwithstanding anything in this clause, rest 

periods shall not be granted at times whereby the 
loading of ships will be delayed. 

(2) Subject to subclauses (3), (4), (5) and (8) of this 
clause, a rest period of fifteen minutes' duration shall be 
granted at the expiry of every two hours of continuous 
duty, but where some men have commenced duty on 
overtime prior to the commencement of a shift the two 
hours shall be reckoned from the time of commence- 
ment of the shift. 
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(3) In a period of duty which it is intended should ex- 
ceed four hours' duration, one rest period of thirty 
minutes may be granted. 

(4) A rest period shall only be granted in a particular 
period of duty as provided in subclause (2) hereof if — 

(a) actual work from the time of the last break 
authorised by this award has occupied sixty 
minutes or more; and 

(b) the work to be done in that period of duty 
after the rest period will occupy forty-five 
minutes or more. 

(5) Where it appears to the employer that work will 
not be possible in a period of thirty minutes before or 
after a rest period, as notified in subclause (8) hereof, 
the employer may give the rest period at any time within 
that period but in such case the employer shall give five 
minutes' notice of the time the rest period shall com- 
mence. 

(6) The employer shall indicate by an audible signal 
the commencing and finishing times of rest periods and 
shall give a warning signal three minutes prior to the 
finishing time of a rest period. 

(7) An employee shall not leave the place where he is 
working prior to the signal indicating the commence- 
ment of a rest period, and shall resume duty at the con- 
clusion of the rest period. 

(8) The employer shall post up a notice at each ter- 
minal and installation covered by this award specifying 
the times at which it is intended rest periods shall be 
granted and such times shall not be altered — 

(a) otherwise than as provided in this clause; 
(b) until the employer by a new notice specifies 

other times. 
(9) For work during rest periods double the ap- 

propriate rate shall be paid for the time actually work- 
ed. 

13. — Meal Allowance. 
(1) Where an employee is required to continue work- 

ing after the commencement of the breakfast or tea 
period for more than one hour or is required to recom- 
mence working after the completion of such meal period 
he shall be paid an allowance of $3.60. 

(2) If an employee, in consequence of receiving 
notification that he is required to work overtime, has 
provided himself with a meal or meals and is not re- 
quired to work overtime or is required to work less over- 
time than notified, to the extent that a meal or meals 
provided is not required, he shall be paid $3.60 for each 
meal not so required. 

PART 2 — RECEIVAL POINTS. 
In addition to the following clauses in this part of the 

award, all of the conditions contained in Part 3 shall ap- 
ply. 

14. — Transfers. 
Where an employee is transferred from one locality to 

another the following conditions shall apply — 
(1) The employer shall pay all costs of removal 

reasonably and actually incurred if the transfer 
reasonably requires that the employee should 
change his home. 

(2) The employer shall pay all fares necessarily in- 
curred; such fares shall be second class. 

(3) The employer shall pay the employee travelling 
time at ordinary rates for the actual time taken 
in effecting such transfer. Travelling time out- 
side ordinary working hours shall be paid for 
at ordinary rates up to a maximum of twelve 
hours in any twenty-four hour period from the 
time of starting on a journey. 

15. — Trade Union Training. 
(1) Upon application to the employer by an ac- 

credited union representative a total of ten (10) man 
days per calendar year may be allowed without loss of 
pay for ordinary hours for the purpose of employees at- 
tending approved training courses or seminars. 

(2) For the purpose of this clause an approved train- 
ing course or seminar shall be any short course con- 
ducted by or with the support of the Trade Union Train- 
ing Authority. 

(3) Leave of absence granted under this clause shall 
count as service for the purpose of determining the right 
to annual leave and long service leave. 

(4) This clause shall not apply to casual employees. 

16. — Accommodation. 
(1) Where accommodation is to be supplied the 

employer shall provide — 
(a) Suitable lock-up accommodation which shall 

contain sufficient bunks, a locker for each 
worker, cooking facilities and a table and 
stools. 

(b) An adequate supply of potable water. 
(c) A shower and sanitary accommodation. 

(2) It shall be the responsibility of the employee to 
keep the accommodation and facilities so provided in a 
clean and tidy condition. 

17. — Accident and Sickness Transportation 
(1) Except as provided in this clause, where an 

employee is suffering from a serious illness or accident 
requiring immediate medical attention the employer 
shall, if no transport is otherwise available to the 
employee, provide for the transport of such employee to 
the nearest hospital. 

(2) This clause shall not apply to those localities 
where medical treatment is available. 

(3) Where the employee fails to prove the bona fides 
of such illness or accident he shall be liable to pay all ex- 
penses incurred by the employer. 

18. — Supply of Stores. 
(1) Should employees be employeed where — 

(a) no store is available to supply commodities; 
(b) no transport is available to an employee to 

travel to the nearest store, or 
(c) no tradespeople call; 

the employee shall, up to three times per week, 
transport the employees' fresh food which is not other- 
wise obtainable. 

(2) Where the employer does not supply the transport 
pursuant to subclause (1) of this clause an employee 
shall be responsible for the collection of orders and 
stores and the time so occupied in obtaining such stores 
shall be paid for at the ordinary rates prescribed in this 
award. 

(3) The employer shall not be liable for loss or 
damage to stores during transport. 

19. — Camping and Away from Home Allowance. 
(1) Camping Allowance: Employees who have not 

been employed for three months' continuous service 
and who live in the accommodation provided by the 
employer in accordance with Clause 16 — Accommoda- 
tion of this award, shall be paid an allowance of $7.90 
for each completed weekly paid period they are 
available for work. Should an employee be absent from 
duty or live in the accommodation for less than a week, 
the payment shall be $1.12 for each day worked on 
which the worker is living in the accommodation in- 
cluding $1.12 for each Saturday, Sunday and holiday, 
but only if the employee is available for work on the 
working day immediately preceding and succeeding 
such Saturday, Sunday and holiday. 
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(2) Away from Home Allowance. 
(a) Employees who have been employed for three 

months or more continuous service and who 
are required by the employer to work a 
distance of at least eight kilometres away from 
their usual place of employment shall be paid 
an allowance of $36.00 for each completed 
weekly pay period they are available for work. 
Should an employee be absent from duty in 
any week or is required to work away from the 
usual place of employment, for less than a 
complete week, the allowance shall be $5.14 
for each day worked away from the usual 
place of employment including $5.14 for each 
Saturday, Sunday and holiday but only if the 
employee is available for work at a place away 
from their usual place of employment on the 
working day immediately preceding and suc- 
ceeding such Saturday, Sunday or holiday. 
Provided further that in all cases payment for 
a completed week is conditional on the 
employee being required and available for 
work at a place away from their usual place of 
employment on the working day immediately 
succeeding the Saturday, Sunday or holiday. 

(b) Notwithstanding any other provision in this 
subclause employees who are transported to 
and from a place or places of work away from 
their usual place of employment on any one 
day or who receive mileage allowance under 
Clause 37 — Travelling Allowance of this 
award and that travelling takes place within 
the ordinary working hours shall not be entitl- 
ed to any away from home allowance. 

(c) Employees who are in receipt of an allowance 
under this subclause shall not be entitled to 
payment for travelling time or excess travelling 
time. 

(d) For the purpose of paragraph (a) of this 
subclause, an employee's usual place of 
employment shall be the place so designated by 
the employer. 

PART 3 — GENERAL. 

20. — Contract of Service. 
(1) Other than for seasonal Receival Point Operators — 

(a) the contract of service shall be by the week and 
shall be determined by one week's notice on 
either side, but if the employer or an employee 
fails to give the required notice one week's 
wages shall be paid or forfeited; 

(b) subject to Clause 28 — Public Holidays, the 
employer shall pay each weekly employee and 
each such employee shall be available for duty 
for at least one full shift as directed by the 
employer on each day Monday to Friday in- 
clusive; 

(c) the employer shall be under no obligation to 
pay for any day upon which a weekly 
employee is required to present himself for du- 
ty and fails to do so, except when such failure 
is due to illness which comes within the provi- 
sions of Clause 29 — Sick Leave and Clause 30 
— Bereavement Leave. 

(2) For seasonal Receival Point Operators, the con- 
tract of service shall be by the day for the first three 
months of continuous service, and may be terminated 
by one day's notice on either side, or by payment or 
forfeiture as the case may require, of one day's wages in 
lieu of notice. After three months' continuous service 
the contract shall be by the week and the provisions of 
subclause (1) of this clause shall apply as if the employee 
was not a seasonal Receival Point Operator. 

(3) Notwithstanding anything contained in this 
award, the employer shall be entitled to deduct payment 
for any day or portion of a day that the employee can- 
not be usefully employed because of any strike by the 

union or unions affiliated with it or by any other 
association or union or through the breakdown of the 
employer's machinery, or any stoppage of work that the 
employer cannot reasonably prevent. 

(4) Where an employee is retrenched and is re- 
engaged within six months from the day of such retren- 
chment his service shall be regarded as unbroken for the 
purpose of long service leave and absence through 
sickness and he shall be re-engaged on the same group- 
ing he was employed on at the time such retrenchment 
was effected; provided that for the purposes of this 
subclause he shall be required to make up that period of 
retrenchment before becoming eligible for long service 
leave entitlements, sick leave entitlements and moving 
on to the next group on the wages scale. 

(5) This clause shall not be deemed to affect the 
employer's right to dismiss for misconduct, wilful 
negligence or dereliction of duty when wages will be due 
to the time of dismissal only. 

21. — Wages. 
The minimum rates of wages payable to employees 

covered by this award shall be as follows:— 

(1) Rates (Per Week) — 

(a) Plant Operator $ 
On commencement  261.60 
After 6 months' continuous ser- 
vice   274.30 
After 12 months' continuous 
service  277.70 
After 24 months' continuous 
service  281.20 
After 36 months' continuous 
service  284.80 
After 48 months' continuous 
service  289.30 
Plant Operator Grade 1  298.20 
Note: A Plant Operator Grade I is a 
Plant Operator who is ready, willing and 
able to carry out all of the duties re- 
quired at the direction of the employer. 

(b) Receival Point Operator $ 
(Seasonal Worker)  210.60 
Receival Point Operator (Other 
than Seasonal Employee) $ 
On commencement  246.00 
After 6 months' continuous ser- 
vice   258.70 
After 12 months' continuous 
service  262.20 
After 24 months' continuous 
service  265.70 
After 36 months' continuous 
service  269.30 
After 48 months' continuous 
service  273.70 
Receival Point Operator Grade 
III  277.10 
Receival Point Operator Grade 
II  290.30 
Receival Point Operator Grade I 307.80 

(c) Employees engaged as General 
Maintenance Workers, performing 
general maintenance and repair work on 
grain installations, shall be paid in ac- 
cordance with the rates prescribed in 
paragraph (b) of this subclause. 

The rates herein prescribed provide for normal 
disabilities such as dust, working in confined 
spaces, height, etc., associated with the job. 

246.00 

258.70 

262.20 

265.70 

277.10 

290.30 
307.80 
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(3) Allowances (Per Week): In addition to the 
minimum rates of wages prescribed in 
subclause (1) of this clause — 
(a) When appointed by the employer, a 

Leading Hand at a Transfer Depot shall 
be paid — 

$ 
(i) if placed in charge of 3 

but not more than 10 
other employees  13.10 

(ii) if placed in charge of 
11 but not more than 
20 other employees ... 20.00 

(b) When appointed by the employer a 
Leading Hand at a Terminal shall be 
paid an allowance of 27 cents per hour 
in addition to his ordinary wage rates. 

(c) An employee appointed by the employer 
as an Acting Foreman shall be paid 
$1.08 per hour in addition to his or- 
dinary rate. 

(d) A Receival Point Operator shall be 
paid — 

$ 
(i) if placed in charge of a 

Receival Point and/or 
1 or 2 other employees 13.10 

(ii) if placed in charge of a 
Receival Point and 3 
but not more than 20 
other employees  20.00 

(e) (i) A Leading Hand 
Country Maintenance 
Gang shall be paid.... 20.00 

(ii) A Leading Hand 
Country Maintenance 
Gang with Hiab 
Licence shall be paid .. 25.80 

(4) (a) The above weekly allowances cover a 
week of five days. For periods of less 
than five days, one-fifth of the ap- 
plicable allowances shall be payable for 
each day. 

(b) An employee engaged on duties for 
which a weekly allowance is prescribed 
by subclause (3) of this clause, if so 
engaged for any part of the ordinary 
working day shall receive the allowance 
for the whole day. 

(c) If an employee is engaged, during the 
ordinary working day, on duties for 
which more than one allowance is 
payable, he shall receive the higher 
allowance for the whole day. 

(5) Wages shall be paid weekly on a day mutually 
agreed upon between the employer and the 
employee. 

22. — Disability Allowance. 
(1) All employees employed under this award shall be 

paid an allowance of forty-five (45) cents per hour. This 
allowance covers any disabilities created by excessive 
dust, heat, height and the use and application of 
chemicals and insecticides. 

(2) The allowance specified in subclause (1) of this 
clause shall be substitution for any allowances presently 
payable by reason of agreement, custom or usage. 

23. — Other Allowances Whilst Working. 
(1) Where an employee is assigned to operate the 

main control panel or the shipping gallery control panel 
at Albany and at Geraldton, he shall be paid $4.45 per 
shift or part thereof, in addition to his ordinary wage 
rate. 

(2) When an employee is assigned to operate the con- 
trol panel at other terminals he shall be paid $3.00 per 
shift or part thereof, in addition to his ordinary wage 
rate. 

(3) Where an employee is assigned to operate the 
weighers at Albany and at Geraldton he shall be paid 
$2.50 per shift or part thereof, in addition to his or- 
dinary wage rate. 

(4) When an employee is assigned to operate the 
weighers at other terminals he shall be paid $1.50 per 
shift or part thereof, in addition to his ordinary wage 
rate. 

(5) Where an employee is assigned to work in the 
cockpit at Geraldton, Esperance or Albany he shall be 
paid 80 cents per shift or part thereof, in addition to his 
ordinary wage rate. 

(6) An employee when appointed by the employer as 
a Sampler shall be paid an allowance of $3.00 per shift; 
providing that he has completed the Company's Sampl- 
ing Course and has obtained the relevant Company's 
Sampling Certificate and performs the aforementioned 
duties, including the use of a grain Protein Analyser to 
perform a grain Protein Analysis, for a period of more 
than 4 hours in each shift. 

(7) An employee whilst operating a Front End Loader 
shall receive an allowance of $8.40 per week in addition 
to his ordinary wage. 

(8) When the employer appoints a Receival Point 
Operator as a Pest Control Assistant he shall when per- 
forming such duties receive an allowance of $20.00 per 
week which is in lieu of any other allowance paid by 
custom or practice. 

(9) Unless otherwise specified, the above allowances 
cover a week of five (5) days. When the prescribed 
duties are performed for periods of 8 hours or less, one- 
fifth of the applicable allowance shall apply. 

24. — Industrial Clothing and Protective Equipment. 
(1) The Uniform issue is:— 

A first issue being a two year issue of:— 
2 pairs trousers or shorts 
2 long or short sleeved shirts 
2 pairs overalls 

After the completion of 2 years following the in- 
itial issue of the uniform the next subsequent 
issues shall be an annual issue of — 

1 pair trousers or shorts 
1 long or short sleeved shirt 
1 pair overalls 

Provided further that 1 pair of overalls may be 
substituted for a shirt plus one pair of trousers or 
shorts. 

A summer hat is provided on the basis that 
when it is damaged it will be replaced. 

(2) The employer shall have available a sufficient sup- 
ply of protective equipment (as for example goggles, 
dust coats, overalls, gum boots, waterproof clothing or 
other efficient substitutes thereof) for use by the worker 
when engaged on work for which such protective equip- 
ment is reasonably necessary. 

(3) Before any item referred to in subclause (2) of this 
clause or any such substitute which has been used by an 
employee is re-issued by the employer to another 
employee, it shall be effectively sterilised. 

(4) An employee shall sign an acknowledgement when 
he receives any article of protective equipment and shall 
return that article to the employer when he is finished 
using it or on leaving his employment. 

(5) An employee to whom an article of protective 
equipment has been issued shall not lend that article to 
another employee and if he does both he and that other 
employee shall be deemed guilty of wilful misconduct. 
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25. — Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment of ordinary 
wages for twenty day shifts shall be allowed annually to 
an employee by his employer after a period of twelve 
months' continuous service with such employer. 

(2) If any award holiday falls within the period of an- 
nual leave there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(3) If after one month's continuous service in any 
qualifying twelve monthly period an employee lawfully 
leaves his employment or his employment is terminated 
by the employer, the employee shall be paid 13.3 hours 
at his ordinary rate of wage for day shift in respect of 
each completed month of service. The loading as 
prescribed in subclause (8) of this clause shall not apply. 

(4) Any time in respect of which an employee is ab- 
sent from work, except time for which he is entitled to 
claim sick pay or time spent on holidays, annual leave or 
long service leave as prescribed by this award, shall not 
count for the purpose of determining his right to annual 
leave. 

(5) In special circumstances and by mutual consent of 
the employer, the employee and the unions, annual 
leave may be taken in not more than two periods but 
neither of such periods shall be less than one week. 

(6) (a) An employee if he so agrees may be granted 
annual leave, or part thereof, with payment of ordinary 
wages as prescribed, prior to his having completed a 
period of twelve months' continuous service. 

(b) Should the services of such employee terminate or 
be terminated prior to the completion of twelve months' 
continuous service, the employer may deduct from any 
moneys due to such employee, or the said employee 
shall refund to the employer, the difference between the 
amount received by the employee for wages in respect of 
the period of his annual leave and the amount which 
would have accrued to him by reason of the length of his 
service up to the date of the termination of his service. 

(7) In addition to any payment to which he may be 
entitled under subclause (3) of this clause, an employee 
whose employment terminates after he has completed a 
twelve monthly qualifying period and who has not been 
allowed the leave prescribed under this award in respect 
of that qualifying period shall be given payment in lieu 
of that leave or, in a case to which subclause (6) of this 
clause applies, in lieu of so much of that leave as has not 
been allowed, unless — 

(a) he has been justifiably dismissed for miscon- 
duct; and 

(b) the misconduct for which he has been dismiss- 
ed occurred prior to the completion of that 
qualifying period. 

(8) (a) During a period of annual leave an employee 
shall be paid a loading of 17 'A % calculated on the rate 
of pay as prescribed in Clause 21 — Wages of this 
award. 

(b) The provisions of this subclause shall not operate 
in respect to leave fully due prior to 1st May, 1975, ir- 
respective of the date at which such leave is taken. 

(c) If an employee takes annual leave as prescribed in 
subclause (6)(a) of this clause then the provisions of 
subclause (6)(b) of this clause shall apply to the loading. 

(9) This clause shall not apply to casual employees. 

26. — Overtime. 
(1) Overtime shall be — 

(a) All time worked in excess of one shift in any 
one day. 

(b) All time worked on Saturdays, Sundays and 
holidays. 

(2) (a) The employer may require any employee to 
work reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with such 
requirements. 

(b) No organisation, party to this award, or employee 
or employees covered by this award shall, in any way, 
whether directly or indirectly, be a party to or concerned 
in any ban, limitation or restriction upon the working of 
overtime in accordance with the requirements of this 
subclause. 

(3) When overtime work is necessary it shall, 
wherever reasonably practicable, be so arranged that 
employees have at least one shift off duty in each period 
of twenty-four hours. 

(4) Where the provision of subclause (3) of this clause 
cannot be fulfilled and on the instructions of the 
employer an employee resumes or continues work 
without having had one shift off duty in the preceding 
twenty-four hours, he shall thereafter be entitled to be 
paid at double the ordinary rate until he is released from 
duty for a period of not less than one shift. 

(5) When an employee works on a holiday as part of 
his ordinary weekly hours he shall be paid for eight 
hours at two and a half times the rate set out in Clause 
21 — Wages of this award but if the employer and the 
employee agree, the employee shall be paid at time and 
one-half times the rate with an additional day with pay 
at the day shift rate to be taken at a time which is conve- 
nient to both the employer and the employee. 

27. — Grievances and Disputes. 
(1) To facilitate the remedying of any grievance or the 

settlement of disputes the following procedure shall ap- 
ply, namely:— 

(a) The worker concerned shall first refer the 
grievance to his foreman or supervisor and im- 
mediate superiors. 

(b) The shop steward may discuss with the super- 
visor any grievance affecting the employees he 
represents and, if the matter is not satisfactori- 
ly resolved, he may discuss the matter with the 
industrial officer or other officer nominated 
by the employer to deal with such matters at 
the installations. 

(c) The industrial officer or other officer referred 
to in paragraph (b) of this subclause shall, 
within forty-eight hours of discussing a 
grievance with a shop steward, advise him of 
the employer's decision on the matter. Provid- 
ed that where, owing to the nature of the 
grievance, the industrial officer or other of- 
ficer and the shop steward agree that a longer 
period than forty-eight hours is necessary for a 
decision to be made, the employer's decision 
shall be conveyed to the shop steward within 
the agreed time. 

(d) If the matter is not resolved by the foregoing 
discussions the shop steward shall notify the 
appropriate full time official of the Australian 
Workers Union and thenceforth leave the con- 
duct of negotiations in the hands of the 
Australian Workers Union. 

(e) Where a matter has been referred to the union 
by the shop steward the union shall promptly 
take all steps necessary under its rules and 
under the Industrial Arbitration Act for the 
resolution of the matter. 

(2) A shop steward shall not leave his place of work to 
investigate any matter with the employer's represen- 
tative unless on each occasion he first obtains permis- 
sion to do so from his foreman or supervisor. 

(3) A shop steward shall not during working hours 
call or hold any meeting of the employees concerned 
with any grievance or dispute. Work shall be continued 
normally at the instructions of the employer and there 
shall be no ban or limitation imposed whilst the above 
procedure is being carried out. 

28. — Public Holidays. 
(1) (a) The following day or days observed in lieu 

shall, subject to Clause 26 — Overtime be allowed as 
holidays and shall be paid for at day shift rates, namely 
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— New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, State Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 

(b) In addition to the above public holidays the Local 
Community/Show Day shall be granted without loss of 
pay. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or a Monday the holiday 
shall be observed on the next succeeding Tuesday. In 
each case the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted 
shall not be a holiday. 

(3) The parties may by agreement arrange to 
substitute any other day as a holiday in lieu of any of the 
periods specified in subclauses (1) and (2) of this clause. 

(4) (a) When an employee is off duty owing to leave 
without pay or sickness, including accidents on or off 
duty, except time for which he is entitled to claim sick 
pay, any holiday falling during such absence shall not be 
treated as a paid holiday. 

(b) Any employee absenting himself from work, 
without reasonable cause, on the ordinary working day 
preceding or the ordinary working day succeeding a 
holiday provided for herein shall not be entitled to pay- 
ment for such holiday. 

(5) This clause shall not apply to casual employees. 

29. — Sick Leave. 
(1) Subject as hereinafter provided an employee shall 

be entitled to payment for non-attendance on the 
ground of personal ill-health or injury for one-sixth of a 
week for each completed month of service. Provided 
that absence through sickness through such ill-health or 
injury shall be limited to ten days in each calendar year. 

(2) If in the first or successive years of service with the 
employer an employee is absent on the ground of per- 
sonal ill-health or injury for a period longer than his en- 
titlement to paid sick leave, payment may be adjusted at 
the end of that year of service, or at the time the 
employee's services terminate if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(3) This clause shall not apply when the employee is 
entitled to compensation under the Workers' Compen- 
sation Act. 

(4) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from year to 
year and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. Pro- 
vided that an employee shall not be entitled to claim 
payment for any period exceeding ten weeks in any one 
year of service. 

(5) An employee shall not be entitled to receive any 
wages from his employer for any time lost through the 
result of any accident, wherever sustained, arising out 
of his own wilful default or for sickness arising out of 
his own wilful default. 

(6) No employee shall be entitled to the benefits of 
this clause unless he produces proof satisfactory to his 
employer of sickness, but the employer shall not be en- 
titled to a medical certificate unless the absence is for 
three days or more. 

(7) An employee to be entitled to payment for non- 
attendance on the ground of personal ill-health shall, as 
soon as reasonably practicable but within twenty-four 
hours of the commencement of the absence through 
sickness, advise the employer of his inability to attend 
for work, the nature of his sickness (so far as is prac- 
ticable) and the estimated duration of the absence. 

(8) Notwithstanding the provisions of subclause (6) of 
this clause an employee who is absent through sickness 
for one day only or less shall not be entitled to payment 
for non-attendance on the ground of personal ill-health 
if in the year he has already been allowed sick leave on 
more than one occasion for one day only or less unless 
he produces to the employer, if he be requested so to do, 
a medical certificate to the effect that he was unable to 
attend for work on that day by reason of sickness. Pro- 
vided that this subclause shall not apply in those 
localities where medical treatment is not available. 

(9) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suf- 
fers personal ill health or injury during the time when he 
is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for 
a period of five consecutive days or more and he pro- 
duces a certificate from a registered medical practitioner 
that he was so confined. Provided that the provisions of 
this paragraph do not relieve the employee of the obliga- 
tion to advise the employer in accordance with 
subclause (7) of this clause if he is unable to attend for 
work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceed- 
ed on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the 
employer and the employee, or failing agreement, shall 
be added to the employee's next period of annual leave, 
or if termination occurs before then, be paid for in ac- 
cordance with the provisions of Clause 25 — Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading 
prescribed in Clause 25 — Annual Leave shall be deem- 
ed to have been paid with respect to the replaced annual 
leave. 

(10) For the purpose of this clause, the expression 
"non-attendance on the ground of personal ill-health or 
injury" shall be deemed to include absence of an 
employee for not more than three consecutive working 
days due to the unexpected critical illness of a member 
of the employee's immediate family (i.e. wife, husband, 
parent, child, brother or sister) but only if and to the ex- 
tent that the employee proves to the satisfaction of his 
employer that his absence was necessary. 

(11) An employee shall be entitled on retirement, to 
50% of his accumulated sick leave entitlements at the 
time of retirement. Such entitlement shall take the form 
of paid leave to be taken immediately prior to the 
employee's actual date of retirement. 

30. — Bereavement Leave. 
(1) When it is necessary for an employee to be absent 

from his employment for the purpose of attending a 
funeral or arranging thereof, an employee shall be en- 
titled to a maximum of two day's leave with pay at the 
day shift rate on each occasion and on the production of 
satisfactory evidence of death within Australia of the 
employee's wife, husband, father, mother, brother, 
sister or child. Wife or husband as referred to in this 
clause shall include defacto wife or husband. 
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(2) Payment in respect of Bereavement Leave is to be 
made only where the employee otherwise would have 
been on duty and shall not be granted in any case where 
the employee concerned would have been off duty in ac- 
cordance with his roster, or on long service leave, an- 
nual leave, sick leave, workers' compensation, leave 
without pay or on a public holiday. 

(3) The provisions of this clause do not apply to 
casual employees. 

31. — Casual Employees. 
(1) The minimum wage rate for casual employees 

shall be the ordinary commencement wage rate ap- 
plicable to the relevant Classification with the addition 
of seventeen and one-half per cent. The resultant wage 
rate shall be divided by 40 to ascertain the hourly rate. 

(2) For the purpose of the employment of Casual 
Receival Point Operators engaged at any of the Com- 
pany's Country Receival Points, the hourly rate shall be 
calculated according to the rate of wage applicable to a 
Receival Point Operator, on commencement, as 
prescribed in paragraph (b) of subclause (1) of Clause 21 
— Wages of this award. 

(3) For the purpose of the employment of casual 
Plant Operators engaged at — 

(a) The Grain Terminals of 
(i) Geraldton 

(ii) Albany 
(iii) Esperance 
(iv) Bunbury 

(b) The Fremantle Installation 
(c) The Transfer Depots of — 

(i) Avon 
(ii) Merredin 

the hourly rate shall be calculated according to the rate 
of wage applicable to a Plant Operator, on commence- 
ment, as prescribed in paragraph (a) of subclause (1) of 
Clause 21 — Wages of this award. 

32. — Time and Wages Record. 
(1) The employer shall keep, or cause to be kept, a 

record containing the following particulars:— 
(a) The name of the worker. 
(b) The class of work performed by him. 
(c) The hours worked each day. 
(d) The wages and overtime (if any) paid to him 

each week. 
(2) The time and wages record shall be open for in- 

spection by a duly accredited official of the union, dur- 
ing the usual office hours and he shall be allowed to take 
extracts, therefrom. 

(3) Any system of automatic recording by means of 
machines shall be deemed to comply with the re- 
quirements of this clause to the extent of all information 
recorded. 

33. — Inspections. 
Any accredited representative of the union shall after 

advising the Company or its agent be permitted to in- 
spect the premises of the employer at all times and inter- 
view the employees covered by this award, provided that 
such permission shall not in any way be exercised so as 
to cause delay in the operations of the Company. 

34. — First Aid. 
A suitable first aid kit shall be supplied and kept in a 

readily accessible place at all main areas of employment. 

35. — Hours. 
(1) The ordinary working hours for weekly hands 

shall not exceed forty per week, to be worked in five 
shifts of not more than eight hours per day, Monday to 
Friday inclusive. 

(2) The shift to be worked by each employee each day 
shall be as directed by the employer. 

36.— Shift Work. 
Irregular or Sporadic Shift Work. 

(1) On occasions when, at the direction of the 
employer, Plant Operators at Terminals are required to 
work irregular or sporadic shift work, the following 
provisions shall apply:— 

(a) The wage for the day shift shall be eight hours 
at the rate prescribed in subclause (1) of Clause 
21 — Wages of this award. 

(b) The wage for the evening and night shift shall 
be eight hours at the ordinary rate prescribed 
in paragraph (a) hereof with the addition of 
fifty-five per cent. 

(c) Where an employee in any one day works the 
day shifts and one or both of the evening or 
night shifts or part of one or both, he shall be 
paid for the day shift at the rate set out in 
subclause (l)(a) of this clause and for the re- 
maining shift or shifts at the rate set out in 
subclause (1) of Clause 21 — Wages of this 
award plus fifty per cent, for the first two 
hours, and double this rate thereafter. 

(d) Where an employee works both the evening 
and night shift or part of the night shift in suc- 
cession he shall be paid for the evening shift at 
the rate set out in subclause (l)(b) of this 
clause and for the night shift at the rate set out 
in subclause (1) of Clause 21 — Wages of this 
award plus fifty per cent for the first two 
hours, and at the rate of double time 
thereafter. 

(e) Where an employee in any one day works the 
night shift and the whole or part of the evening 
shift he shall be paid for the night shift at the 
rate set out in subclause (l)(b) of this clause 
and for the evening shift at the rate set out in 
subclause (1) of Clause 21 — Wages of this 
award plus fifty per cent, for the first two 
hours, and at the rate of double time 
thereafter. 

(f) Where an employee works the evening or night 
shift and part of the day shift in any one day 
he shall be paid for the evening or night shift at 
the rate set out in subclause (l)(b) of this 
clause and for the day shift at the rate set out 
in subclause (1) of Clause 21 — Wages of this 
award plus fifty per cent, for the first two 
hours, and at the rate of double time thereafer. 

(g) When an employee reports at the commencing 
time for the day shift for orders for duty and is 
instructed to commence at the commencing 
time for the evening shift on that day and so 
commences, he shall be paid two hours' wages 
at the rate set out in subclause (1) of Clause 21 
— Wages of this award and in addition shall 
be paid the rate for the evening shift as set out 
in subclause (l)(b) of this clause. 

(2) On occasions when, at the direction of the 
employer, Plant Operators at the Avon or Merredin 
Transfer Depots or Receival Point Operators based at 
Country Receival Points, are required to work irregular 
or sporadic shift work, the following provisions shall 
apply:— 

(a) Subject to the provisions of this subclause the 
employer may work any employees on a shift 
or shifts. 

(b) The shift to be worked by each employee each 
day shall be as directed by the employer. 

(c) An employee given 48 hours' notice of inten- 
tion to work shifts and where the number of 
continuous shifts are five or more shall, in ad- 
dition to the ordinary rate, as prescribed in 
Clause 21 — Wages, be paid a loading of 25% 
of the ordinary rate for the shifts worked. 
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(d) An employee given less than 48 hours' notice 
of intention to work shifts or where the 
number of continuous shifts are less than five 
shall, in addition to the ordinary rate, as 
prescribed in Clause 21 — Wages, be paid a 
loading of 55% for the shifts worked. 

(e) The provisions of paragraph (d) of this 
subclause shall not apply — 
(i) After the expiry of 48 hours from the 

time of notice given if the employee is 
being paid a loading of 55% due to the 
employee receiving less than the re- 
quired 48 hours' notice. 

(ii) Where the number of consecutive shifts 
are less than five due to arrangements by 
the employee(s) or by the taking of en- 
titlements under this award. 

(f) The sequence of work shall not be deemed to 
be broken under paragraphs (c) and (d) of this 
subclause, by reason of the fact that work is 
not carried out on a Saturday, Sunday or any 
holiday. 

(g) For the purpose of this subclause — 
(i) A shift shall be deemed to be a period of 

eight working hours where the majority 
of those hours are worked outside the 
hours of 7.00 a.m. to 6.00 p.m. 

(ii) Where a shift commences at or after 
10.00 p.m. on any day the whole of that 
shift shall be deemed to have been work- 
ed on the following day. 

37. — Travelling Allowance. 
(1) Employees required and authorised to use their 

own vehicle in the course of their duties shall receive a 
mileage allowance in accordance with the rates as set 
and notified from time to time in the Company's Staff 
Bulletin. 

The allowances claimed shall be to the extent that the 
distance exceeds that distance normally covered between 
the employee's home and his usual place of employ- 
ment, except where the employee is required to report 
first to his usual place of employment, in which case the 
allowance shall apply to the actual distance travelled 
between the place of work and the usual place of 
employment. 

(2) Employees so authorised and required to use their 
own vehicles and entitled to receive an allowance shall 
use their vehicles for the conveyance of other employees 
of the employer as directed. 

(3) Notwithstanding any other provision of this 
subclause an employee in receipt of an Away from 
Home Allowance under subclause (2) of Clause 19 — 
Camping and Away From Home Allowance of this 
Award shall not receive in addition thereto an allowance 
unless the employee is directed to use his own vehicle for 
the employer's purposes as follows: 

(a) to transport other employees on the authorised 
outward and return journey at the beginning 
or the end of a working period away from the 
usual place of employment; or 

(b) to transport other employees at the direction 
of the employer from receival points to 
receival points; or 

(c) to travel on an authorised outward and return 
journey, at the beginning or end of a working 
period away from the employee's usual place 
of employment; or 

(d) for such other purpose as may be specifically 
directed by the employer. 

38. — Long Service Leave. 
The Long Service Leave entitlements of employees 

covered by this award shall be those contained at 63 
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W.A.I.G. 1. Notwithstanding the above the said en- 
titlements shall be as follows:— 

(1) In respect of the first ten years' period of 
qualifying service — thirteen weeks' leave. 

(2) In respect of the next ensuing ten years' period 
of qualifying service — thirteen weeks' leave. 

(3) In respect of each ensuing seven years' period 
of qualifying service — thirteen weeks' leave. 

39. — Liberty to Apply. 
Liberty is hereby reserved to the Union to apply to 

amend: 
Clause 13 — Meal Allowance; 
Clause 21 — Wages; 
Clause 22 — Disability Allowance; 
Clause 23 — Other Allowances Whilst Working; 
Clause 35 — Hours; and 
Clause 37 — Travelling Allowance. 

Liberty is hereby reserved to the Company to apply to 
amend Clause 36 — Shift Work. 

Dated at Perth this 19th day of April, 1984. 

[L.S.] (Sgd.)G.L. FIELDING, 
Commissioner. 

AWARDS— 
Variation Of-— 

AIRCONDITIONING AND 
REFRIGERATION INDUSTRY 

(Construction and Servicing) 

Award No. 10 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 35 of 1983. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant, and 
Direct Engineering Services Pty Ltd and Others, 
Respondents. 

Order. 
HAVING heard Mr D.W. Skipworth on behalf of the 
applicant and Mr L. Girdlestone on behalf of the 
respondents, and by consent the Commission, pursuant 
to the powers conferred on it under the Industrial Ar- 
bitration Act, 1979, hereby orders: 

That the Air Conditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979 be varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 6th April, 
1984. 

DATED at Perth this 2nd day of May, 1984. 

[L.S.] (Sgd.)E. R. KELLY, 
Commissioner. 
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Schedule. 
1. Clause 16. — Special Rates and Provisions: Delete 

Subclause (4) of this clause. 

2. Clause 29. 
in lieu:— 

Wages: Delete this clause and insert 

29.—Wages. 
Subject to Clause 16. — Special Rates and 
Provisions of this Award the ordinary 
weekly rate of wage shall be as set out 
hereunder and shall be inclusive of all 
special rates and allowances and be paid as 
an "all purpose" rate. 
The ordinary weekly wage of a worker 
(other than an apprentice) engaged on the 
construction of a large industrial undertak- 
ing or any large civil engineering project 
shall consist of the base rate and the special 
payment in Column "A" set out in 
subclause (3) of this clause. 
The ordinary weekly wage of a worker 
(other than an apprentice) otherwise 
covered by this Award shall consist of the 
base rate and the special payment in Col- 
umn "B" set out in subclause (3) of this 
clause. 

(3) (a) Classification: 
Special Payment 
Column Column 

"A" "B" 

Instrument Fitter 269.00 64.40 41.00 
Welder-Special 
Class  261.80 64.40 41.00 

Welder  254.70 64.40 41.00 
Tradesman  254.70 64.40 41.00 
Refrigeration 

Fitter 254.70 64.40 41.00 
Boilermaker — 

structural steel 
tradesman  254.70 64.40 41.00 

Sheetmetal 
Worker— 
First Class  254.70 64.40 41.00 

Second Class— 
first six months' 
experience in 
industry  214.70 50.90 34.30 

Thereafter  229.00 53.60 36.70 

64.40 41.00 

52.90 36.20 

Thereafter  229.00 53.60 36.70 
Certified Rigger 

or Scaffolder .. 244.50 55.30 39.20 
Rigger or 

Scaffolder — 
other  235.20 54.30 37.80 

Tool and Material 
Storeman  225.40 52.90 36.20 

Tradesman's 
Assistant  214.70 51.70 34.30 

Tradesman's Ass- 
istant who from 
time to time uses a 
machine  216.20 52.90 34.70 
Lagger— 

first six months' 
experience  214.70 50.90 34.30 
second and 
third six 
months' 
experience  216.20 52.50 34.70 
fourth and fifth 
six months' 
experience  219.50 52.70 35.30 
thereafter  221.00 53.50 35.60 

A certified rigger, other than a leading 
hand who, in compliance with the provi- 
sions of the regulations made pursuant to 
the Construction Safety Act, 1972, is 
responsible for the supervision of other 

51.70 34.30 

216.20 52.90 34.70 

214.70 50.90 34.30 

workers, shall be deemed to be a leading 
hand and be paid the additional rate 
prescribed for a leading hand placed in 
charge of not less than three and not more 
ten other workers. 

(4) Apprentices: 
(a) Males (wage per week expressed as a 

percentage of the "Tradesman's" rate): 
Five Year Term % 

First Year  40 
Second Year  48 
Third Year  55 
Fourth Year  75 
Fifth Year  88 

Four Year Term 
First Year  42 
Second Year  55 
Third Year  75 
Fourth Year  88 

Three and a Half Year Term % 
First Six Months  42 
Next Year  55 
Next Year  75 
Final Year  88 

Three Year Term % 
First Year  55 
Second Year  75 
Third Year  88 

(b) For the purpose of a paragraph (a) of 
this subclause "Tradesman's" rate 
means the base rate and the special pay- 
ment prescribed in subclause (3) of this 
clause for the classification 
"Tradesman". 

(5) (a) In addition to the appropriate rates of pay 
prescribed in this clause a worker shall be 
paid— 

(i) Twenty two dollars and thirty cents per 
week if he is engaged on the construc- 
tion of a large industrial undertaking or 
any large civil engineering project. 

(ii) Twenty dollars and twenty cents per 
week if he is engaged on a multi- 
storeyed building but only until the ex- 
terior walls have been erected and the 
windows completed and a lift made 
available to carry the worker between 
the ground floor and the floor upon 
which he is required to work. A multi- 
stored building is a building which, 
when completed, will consist of at least 
five storeys. 

(hi) Eleven dollars and ninety cents per week 
if he is engaged otherwise on construc- 
tion work falling within the definition of 
construction work in Clause 5. — 
Definitions of this Award. 

(b) Any dispute as to which of the aforesaid 
allowances apply to particular work shall 
be determined by the Board of Reference. 

(6) Leading Hands: In addition to the ap- 
propriate total wage prescribed in this 
clause, a leading hand shall be paid:— 

$ 
(a) If placed in charge of not less 

than three and not more than 
ten other workers  13.00 

(b) If placed in charge of more 
than 10 and not more than 
twenty other workers  20.00 

(c) If placed in charge of more 
than twenty other workers.... 25.80 
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(7) Casual Workers: A casual worker shall be 
paid 20 per cent of the ordinary rate in ad- 
dition to the ordinary rate for the calling in 
which he is employed. 

(8) The classification "Sheetmetal Worker — 
Second Class — first six months' ex- 
perience in industry" shall only be applied 
to a worker who commences employment 
in the industry after July 25, 1979. 

I (a) Where an employer does not provide a 
tradesman, second class sheetmetal worker 
or an apprentice with the tools ordinarily 
required by that tradesman, second class 
sheetmetal worker or apprentice in the per- 
formance of his work as a tradesman or as 
an apprentice the employer shall pay a tool 
allowance of:— 

(i) $7.10 per week to such tradesman, se- 
cond class sheetmetal worker, or 

(ii) in the case of an apprentice a per centage 
of $7.10 being the percentage which ap- 
pears against his year of apprenticeship 
in subclause (5) of this clause. 

for the purpose of such tradesman, second class 
sheetmetal worker or apprentice supplying and 
maintaining tools ordinarily required in the per- 
formance of his work as a tradesman, second 
class sheetmetal worker or apprentice. 
(b) Any tool allowance paid pursuant to 

paragraph (a) of this subclause shall be in- 
cluded in, and form part of, the ordinary 
weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of 
tradesmen, second class sheetmetal workers 
or apprentices all necessary power tools, 
special purpose tools and precision measur- 
ing instruments. 

(d) A tradesman, second class sheetmetal 
worker or apprentice shall replace or pay 
for any tools supplied by his employer if 
lost through his negligence. 

BOILERMAKERS 
State Engineering Works. 

Award No. 9 of 1957. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 571 of 1983. 

Between Amalgamated Metal Workers and Ship- 
wrights' Union of Western Australia, Applicant, 
and State Engineering Works, Respondent. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr J. J. Radisich on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, hereby orders:— 

That the Boilermakers (State Engineering 
Works) Award No. 9 of 1957 be varied in ac- 
cordance with the following schedule and that 
such variation shall have effect from the 26th day 
of March, 1984. 

Dated at Perth this 12th day of April, 1984. 
(Sgd.)B.J. COLLIER, 

[U.S.] Commissioner. 

Schedule. 
1. Clause 5 — Definitions: Delete this clause and in- 

sert in lieu: 
5.—Definitions. 

(1) "Casual worker" means a worker engaged 
to work for less than five (5) consecutive days. 

(2) "Welder — Special Class" means: 
(a) a welder who is a Coded Pressure 

Welder to the satisfaction of the 
Chief Inspector of Machinery, and is 
appointed as such; 

or 
(b) a welder who does work which re- 

quires higher skills and which is sub- 
ject to other special tests, but does 
not include a welder who is required 
to pass a normal trade test on engage- 
ment, and is appointed as such. 

2. First Schedule — Wages: Delete subclause (1) of 
this clause and insert in lieu: 

First Schedule—Wages. 
(1) The total rate of wage payable to workers 

under this Award shall be as follows— 
On After 1 After 2 

Engage- Year of Years of 
ment Service Service 

Boilermaker on 
flanging or 
angle 

fires  300.10 
Boilermaker on 
big press  300.10 
Boilermaker who 

for the greater 
part of his time 
is occupied in 
marking off 
and/or 
making 
templates or 
jigs  293.00 

Welder 1st class 
who is 
required to 
apply general 
trade 
experience  288.50 

Boilermakers .... 288.50 
Welder Special 

Class  294.90 

304.20 308.00 

304.20 308.00 

297.20 300.70 

292.60 
292.60 

296.10 
296.10 

299.00 302.50 
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BREAD CARTERS (Metropolitan) 
Award No. 35 of 1963 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 665 of 1983. 
Between: Transport Workers' Union of Australia, In- 

dustrial Union of Workers, Western Australian 
Branch, Applicant, and Bread Manufacturers 
(Perth and suburbs) Industrial Union of 
Employers of Western Australia, Respondent. 

Before the Commission in Court Session 
Mr Senior Commissioner D.E. Cort 

and Mr Commissioners B. J. Collier and G. J. Martin 
The 21st day of March, 1984 

Mr J. J. O'Connor on behalf of the applicant. 
Mr J.N. Uphill on behalf of the respondent. 

Mr J.A. Spurling intervening on behalf of the At- 
torney General for the State of Western Australia and 

the Public Service Board. 

Reasons for decision. 
THE Senior Commissioner: This is the unanimous deci- 
sion of the Commission in Court Session. 

In this application by the Transport Workers' Union 
of Australia, Industrial Union of Workers, Western 
Australian Branch to amend the Bread Carters 
(Metropolitan) Award No. 35 of 1963 the parties have 
reached substantial although not complete agreement 
on the matters in dispute. We have considered the terms 
of the agreement and will approve of them under the 
principles adopted by the Commission in Court Session 
in October 1983. 

We turn now to the three matters remaining in 
dispute, namely, the allowance to be prescribed in 
Clause 6. — Wages for collecting monies, whether rest 
periods should be allowed during ordinary working 
hours and the wage to be paid whilst an employee is 
"learning a round". 

Collection of Moneys. 
A bread carter who is required to collect monies is 

presently paid an allowance of $3.50 per week and the 
union claims that it be increased to $7.00. The 
allowance was fixed last by the Commission in 1977 (57 
W.A.I.G. 1724) and was increased by consent of the 
parties in April 1981 (to $3.00) and August 1982 (to 
$3.50). Principle 9. — Allowances applies and in par- 
ticular according to the union that part which says that 
where an increase is claimed because of changes in the 
work or conditions the provisions of Principle 4. — 
Work Value Changes will operate. It is said that the 
amount of money collected each week has increased 
since the Commission fixed the allowance in 1977 and 
thus the bread carter should be entitled to a higher 
allowance. 

In 1977 the Commission looked to allowances in 
other awards but as a guide only in determining that an 
allowance of $2.80 per week was appropriate. On the 
evidence, if regard were paid to the provisions of the 
Transport Workers (General) Award an allowance of 
$3.85 per week — after an adjustment "to reflect the 
movements in wage rates as a result of national wage ad- 
justments" — would be payable. That is the amount 
which we are able to approve at this time and we are not 
prepared to canvas the possibility of the allowances in 
the Transport Workers Award being adjusted by reason 
or provisions contained in the Transport Workers (Mix- 
ed Industries) Award 1970 — an award of the 
Australian Conciliation and Arbitration Commission. 

Rest Periods. 
IN March 1980 the award was amended to prescribe 

meal intervals and rest periods (Clause 17. — Meal and 
Rest Breaks) in terms agreed between the parties. It was 
then provided that a meal interval of not less than thirty 
minutes nor more than one hour be allowed between the 
end of the fourth hour of the day's work and the end of 

five and one half hours work and that a rest period of 
ten minutes be allowed after eight hours work and after 
each subsequent two hours work. The union claims that 
a ten minute break should be allowed to loaders after 
two hours work in ordinary hours in the morning and 
afternoon. 

It is noted that the provision agreed in 1980 was in 
different terms to that in the Bakers Award then in force 
and also that that award prescribes— 

After every four hours by which the time work- 
ed by him in any shift exceeds four hours, a 
worker shall be entitled to a crib time or rest 
period of 10 minutes which shall count as part of 
the time worked and which shall be taken at a 
time to suit the convenience of the employer 
either before or after the time when the entitle- 
ment accrues. 

To grant the claim would be to interrupt the per- 
formance of work in the bakery and we would hesitate 
to introduce a provision for loaders which differs from 
that applicable to bakers in relation to work in ordinary 
hours. However the effect of granting rest periods 
would be to reduce standard hours which is precluded 
by Principle 5. — Standard Hours. The claim is refused 
but in view of the evidence we think it proper to give ex- 
pression to a practice in the industry. It is proposed that 
Clause 17 be amended to permit employees to partake 
of refreshment without interruption to the work. 

Learning a Round. 
CLAUSE 19 of the award permits an employer to 

reduce the wage of a bread carter during the first 10 
days of his employment whilst learning a round and the 
union claims that this provision should be deleted from 
the award. 

The right of an employer to reduce the wage of a 
bread carter when he is learning a round has been a 
feature of awards in this industry for over 50 years. We 
are told that whilst the present practice is for a super- 
visor to accompany a carter whilst he is learning the 
round the carter is required to perform the work of a 
bread carter and should be paid accordingly. 

We discern no change in the work which, in any event 
so far as a bread carter is concerned, involves not only 
the physical task of delivery but also the responsibilities 
associated therewith. When under supervision a carter 
does not exercise those responsibilities and may be 
distinguished from the experienced bread carter. We 
note also the turnover of labour in the industry. 

The application is refused but the clause will be 
altered to make it clear that the lesser wage may only be 
paid when a worker is under supervision. 

The minutes of the proposed order will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 665 of 1983. 
Between: Transport Workers' Union of Australia, In- 

dustrial Union of Workers, Western Australian 
Branch, Applicant, and Bread Manufacturers 
(Perth and suburbs) Industrial Union of 
Employers of Western Australia, Respondent. 

Order. 
HAVING heard Mr J.J. O'Connor on behalf of the ap- 
plicant and Mr J.N. Uphill on behalf of the respondent, 
and Mr J.A. Spurling intervening on behalf of the At- 
torney General for the State of Western Australia and 
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the Public Service Board, the Commission, pursuant to 
the powers conferred on it under the Industrial Arbitra- 
tion Act, 1979 hereby orders — 

That the Bread Carters (Metropolitan) Award 
No. 35 or 1963 be varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 21st day of 
March, 1984. 

Dated at Perth this 29th day of March, 1984. 
[L.S.] (Sgd.) D. CORT, 

Commissioner. 

Schedule. 
1. Clause 2. — Arrangement: Delete from this clause 

"24. — Part Time Loaders" and insert in lieu "24. — 
Part Time Loaders and Drivers — Merchandisers". 

2. Clause 6. — Wages: Delete this clause and insert in 
lieu thereof:— 

6. — Wages. 

(a) Adult: An adult worker shall be paid the total 
weekly wage prescribed herein — 

Rate 
Per 

Week 
$ 

(i) Breadcarter   238.50 
(ii) Loader placed in charge 

of automatic slicing and 
wrapping machine  243.30 

(iii) Loader   239.10 
(iv) Yardman   233.30 
(v) Driver Merchandiser ... 243.30 

(b) Breadcarter In Charge Of Motor Vehicle— 
Not exceeding 1.2 tonnes 
capacity  243.30 
Exceeding 1.2 tonnes capacity 
but not exceeding 3 tonnes 
capacity  245.10 
Exceeding 3 tonnes but under 6 
tonnes   248.10 
Exceeding 6 tonnes but under 7 
tonnes  248.80 
Exceeding 7 tonnes but under 8 
tonnes  250.30 
Exceeding 8 tonnes but under 9 
tonnes   250.60 
Exceeding 9 tonnes but under 
10 tonnes  251.20 
Exceeding 10 tonnes but under 
11 tonnes  251.80 

(c) Fork Lift Drivers— 
(i) Up to and including 5 

tonnes  248.10 
(ii) Over 5 tonnes and up to 

251.20 
251.80 

10 tonnes   
(iii) Over 10 tonnes 

(d) Leading Hands — A leading hand appointed 
as such by the employer and placed in charge 
of: 

(i) Not less than three and not more 
than 10 other workers shall be 
paid $14.00 per week extra. 

(ii) More than ten and not more than 
20 other workers shall be paid 
$20.90 per week extra. 

(iii) More than 20 other workers shall 
be paid $26.70 per week extra. 

(e) Junior Workers — Rates of pay (per cent of 
the total wage payable to an adult worker for 
the class of work performed). 

(i) If under 17 years of age .... 60 
If 17 and under 18 years of 
age  70 
If 18 and under 19 years of 
age  85 
If 19 and under 20 years of 
age  90 
If 20 years of age  100 

(ii) No junior under 17 years of age 
shall be permitted to be in sole 
charge of a motor vehicle. 

(iii) A junior who is required to have a 
B Class Motor Vehicle Driver's 
License, shall be paid the full 
adult fee. 

(f) Casuals — Casual hands shall be paid at the 
rate of 20 per cent in addition to the rates 
prescribed herein. 

(g) Breadcarters who are required in any one week 
to collect monies and account for them as part 
of their duties are to be paid $3.85 per week in 
addition to the rates beforementioned. 

(h) (i) Loaders who are required to com- 
mence working before 4.00 a.m. on 
any day shall be paid for each day so 
worked, an extra 20 per cent from the 
beginning of the first pay period to 
commence after the 16th day of 
March, 1984. Provided that this 
loading shall increase to 30 per cent 
from the beginning of the first pay 
period to commence after the 16th 
day of June, 1984. 

(ii) Loaders who are required to com- 
mence work between 4.01 a.m. and 
7.00 a.m. on any day shall be paid an 
extra 15 per cent for each day so 
worked. 

(iii) Bread carters who are required to 
commence working before 7.00 a.m. 
on any day shall be paid an extra 15 
per cent for each day so worked. 

3. Clause 7 
lieu thereof:— 

Hours: Delete this clause and insert in 

7. — Hours 
(a) The ordinary hours of work, exclusive of meal 

interval, shall be 40 per week. 
(b) Provided that within a radius of 45 kilometres 

from the G.P.O. Perth in any week in which 
one award holiday occurs on an ordinary 
working day the hours of work shall be 32 and 
in any week in which two award holidays occur 
on ordinary working days the hours of work 
shall be 24. 

(c) Any time worked after eight hours on any one 
day will be paid for at the rate of time and one 
half for the first two hours and double time 
thereafter. 

(d) Within a radius of 45 kilometres from the 
G.P.O. Perth such hours shall be worked from 
Monday to Friday inclusive and notwithstan- 
ding anything in this award elsewhere contain- 
ed, when Boxing Day is observed on a Tuesday 
any time worked on the preceding Saturday, or 
at Easter any time worked on Easter Saturday, 
or when Boxing Day is observed on a Friday 
any time worked on the following Saturday 
shall stand alone and be paid at the rate of 
time and one half for the first four hours and 
double time thereafter. 
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(e) Provided starting times will be so arranged as 
to give each employee 10 hours break between 
the cessation of work on one day and the com- 
mencement of the next shift. 

4. Clause 8. — Overtime: Delete this clause and insert 
in lieu thereof:— 

8. — Overtime. 
(a) All overtime shall be paid in addition to the or- 

dinary wage at the rate of time and one half 
for the first two hours and double time 
thereafter. 

(b) Overtime shall be paid for all hours on duty in 
excess of the hours prescribed in Clause 7 
hereof. 

(c) Notwithstanding anything contained herein:— 
(i) Any employer may require any 

worker to work reasonable over- 
time at overtime rates, and such 
worker shall work overtime in ac- 
cordance with such requirements. 

(ii) No organisation, party to this 
award, or worker or workers 
covered by this award shall in any 
way, whether directly or indirect- 
ly, be a party to or concerned in 
any ban, limitation or restriction 
upon the working of overtime in 
accordance with the requirements 
of this subclause. 

(d) No worker shall be allowed to resume work 
until the worker has had a clear 10 hours 
off. 

(e) A worker required to work overtime for 
more than one and one half hours without 
being notified on the previous day or earlier 
that he will be so required to work shall be 
supplied with a reasonable meal by the 
employer or paid $3.65 for a meal. 

(f) If the amount of overtime required to be 
worked necessitates a second or subsequent 
meal, the employer shall, unless he has 
notified the workers concerned on the 
previous day or earlier that such second or 
subsequent meal will also be required to 
provide such meals or pay an amount of 
$2.55 for each second or subsequent meal. 

(g) No such payments need to be made to a 
worker living in the same locality as his 
place of work who can reasonably return 
home for such meals. 

5. Clause 14. — Annual Leave: Delete this clause and 
insert in lieu thereof:— 

14. — Annual Leave. 
(1) Except as hereinafter provided, a period of 

four consecutive weeks' leave with payment 
of ordinary wages as prescribed shall be 
allowed annually to a worker by his 
employer after a period of 12 months' con- 
tinuous service with that employer. 

(2) (a) During a period of annual leave a worker shall 
be paid a loading of 17/2 per cent calculated 
on his ordinary wage as prescribed. 
Provided that where the worker would have 
received early start loadings prescribed by 
Clause 6. — Wages had he not been on leave 
during the relevant period and such loadings 
would have entitled him to a greater amount 
than the loading of 17/2 per cent, then the ear- 
ly start loadings shall be added to the rate of 
wage as prescribed in subclause (1) hereof in 
lieu of the 17/2 per cent loading. 

(b) The loading prescribed by this subclause shall 
not apply to proportionate leave on termina- 
tion. 

(3) If any award holiday falls within a 
worker's period of annual leave and is 
observed on a day which in the case of 
that worker would have been an or- 
dinary working day there shall be added 
to that period one day being an ordinary 
working day for each such holiday 
observed as aforesaid. 

(4) Any time in respect of which a worker is 
absent from work except time for which 
he is entitled to claim sick pay or time 
spent on holidays or annual leave as 
prescribed by this award shall not count 
for the purpose of determining his right 
to annual leave. 

^ (a) A worker whose employment ter- 
minates after he has completed a 
twelve monthly qualifying period 
and who has not been allowed the 
leave prescribed under this clause 
in respect of that qualifying 
period shall be given payment in 
lieu of that leave or, in a case to 
which subclause (7) of this clause 
applies, in lieu of so much of that 
leave as has not been allowed 
unless — 
(i) he has been justifiably 

dismissed for misconduct; 
and 

(ii) the misconduct for which 
he has been dismissed oc- 
curred prior to the comple- 
tion of that qualifying 
period. 

(b) If, after one month's continuous 
service in any qualifying 12 period 
a worker lawfully leaves his 
employment or his employment is 
terminated by the employer 
through no fault of the worker, 
the worker shall be paid 3.08 
hours' pay at the ordinary rate of 
wages in respect of each com- 
pleted week of continuous service. 

^ In the event of a worker being employed 
by an employer for portion only of a 
year, he shall only be entitled, subject to 
subclause (5) hereof to such leave on full 
pay as is proportionate to his length of 
service during that period with such 
employer, and if such leave is not equal 
to the leave given to the other workers, 
he shall not be entitled to work or pay 
whilst the other workers of such 
employer are on leave on full pay. 

^ In special circumstances and by mutual 
consent of the employer, the worker and 
the union, annual leave may be taken in 
not more than two periods. 
The provisions of this clause shall not 
apply to casual workers. 

6. Clause 17. — Meal and Rest Breaks: Delete this 
clause and insert in lieu thereof:— 

17. — Meal and Rest Breaks. 
(1) Meal Break: A meal interval of not less than 30 

minutes nor more than one hour shall be 
allowed to and taken by each worker daily to 
commence at any time between the end of the 
fourth hour of the days work and the end of 
five and one half hours work from the com- 
mencement of such work. 

(2) Rest Break: An employee shall be entitled to a 
rest period of 10 minutes, after eight hours of 
work in any shift and a further rest period of 
ten minutes for every two hours worked 
thereafter in that shift. 
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Such rest periods shall count as part of the 
time worked and shall be taken at a time to suit 
the convenience of the employer and the 
employee before or after the entitlement ac- 
crues. 

(3) A loader shall be permitted to partake of 
refreshment at or in the vicinity of his place of 
work provided that work is not interrupted. 

7. Clause 19. — Learning a Round: Delete this clause 
and insert in lieu thereof:— 

19. — Learning a Round. 
An employer shall be permitted to reduce the 

prescribed wage of a bread carter to the minimum 
wage whilst such worker is learning a round under 
the supervision of another employee but for no 
longer than the first 10 days of his employment as 
a bread carter. 

8. Clause 24. — Part Time Loaders: Delete this clause 
and insert in lieu thereof:— 

24. Part-Time Loaders and Driver/Merchandisers 
(1) Notwithstanding anything contained in this 

award, an employer may employ workers as 
part-time loaders and drivers/merchandisers 
regularly, whose contract of service shall be by 
the hour and shall be terminable by one hour's 
notice on either side or by the payment or 
forfeiture of one hour's pay as the case may 
be. 

(2) Part-time loaders and drivers/merchandisers 
shall be paid an additional twenty per centum 
upon the appropriate rates prescribed in 
subclauses (1), (b), (c) and (d) of Clause 6 of 
the award. 

(3) The provisions of Clauses 7, 9, 14, 15, 16 and 
24 of this award shall not apply to part-time 
loaders and drivers/merchandisers. 

BUILDING TRADES 
(State Energy Commission). 

Award No. 1 of 1959. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 968 of 1983. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), Ap- 
plicant, and State Energy Commission of Western 
Australia, Respondent. 

Interim Order. 
HAVING heard Mr G. Young on behalf of the appli- 
cant and Mr M. Hurley on behalf of the respondent, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979, hereby orders — 

That the Building Trades (State Energy Com- 
mission) Award No. 1 of 1959 be varied in ac- 
cordance with the following schedule and that 
such variation shall have effect as from the begin- 
ning of the first pay period commencing on or 
after the 30th day of December, 1983. 

Dated at Perth this 1st day of May, 1984. 

[L.S.] (Sgd.) B.J. COLLIER, 
Commissioner. 

Schedule. 
1. Clause 27. — Wages: Delete subclause (2) of this 

clause and insert in lieu:— 
(2) Tool Allowance (per week): $ 
Bricklayers 7.20 
Plasterers 8.40 
Carpenters 10.10 
Plumbers 10.10 
Painters 2.50 

Note 1: The tool allowances prescribed above 
(with the exception of painters) each in- 
clude an amount of eight cents for the 
purpose of enabling the workers to in- 
sure their tools against loss or damage 
by theft or fire. 

Note 2: The above allowances shall not be paid 
where the employer supplies the workers 
with all necessary tools but the amount 
mentioned in Note 1 above shall be 
payable for each week in which the 
employer supplies all necessary tools if 
the worker is intermittently required by 
the employer to provide his own tools. 

2. Clause 31. — Apprentices: Delete subclause (3) of 
this clause and insert in lieu:— 

(3) (a) The weekly wage shall be a percentage 
of the tradesman's rate. 

Percentage 
of Weekly 

Tradesman's 
Rate 

Five Year Term 
First year 
Second year 
Third year 
Fourth year 
Fifth year 

Four Year Term 
First year 
Second year 
Third year 
Fourth year 

Three and a Half Year Term 
First six months 
Next year 
Following year 
Final year 

Three Year Term 
First year 
Second year 
Third year 

(b) For the purpose of this su' 
"tradesman's rate" means the sum of the i 
week and special payment payable 
classification of fitter under the Engi 
Trades (S.E.C.) Consolidated Award N( 
1969. 

32871—4 
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CLOTHING TRADES. 
Award No. 16 of 1972. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 498 of 1983. 

Between The Western Australian Clothing and Allied 
Trades' Industrial Union of Workers, Perth, Ap- 
plicant, and Walsh's Pty Ltd and others 
Respondents. 

Before Mr Senior Commissioner D.E. Cort. 
The 15th day of March 1984. 

Mrs R Geneff on behalf of the applicant. 
Mr J Birman on behalf of the respondents. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The Western 
Australian Clothing and Allied Trades' Industrial 
Union of Workers, Perth has made application to 
amend the Clothing Trades Award No. 16 of 1972 for 
the purpose of implementing a 38 hour working week. 
The proposed amendment follows that in an amend- 
ment to the Federal Clothing Industry Award in which a 
38 hour week is prescribed by decision of the Full Bench 
of the Australian Conciliation and Arbitration Commis- 
sion dated the 9th day of February, 1984. 

The employers appearing before the Commission 
consent to the amendment and it is as well to place on 
record that none of the bodies mentioned in section 50 
of the Industrial Arbitration Act, 1979 sought to in- 
tervene in the proceedings. 

The Federal Clothing Industry Award 1982 applies to 
a substantial number of employers in this State and it 
may be said that the State Award reflects provisions 
contained in that Federal Award. Next Principle 5. — 
Standard Hours of the Principles adopted by the Com- 
mission in Court Session in October 1983 states that in 
dealing with agreements and unopposed claims for a 
reduction in standard hours the cost impact of the 
shorter week should be minimised and the Commission 
must satisfy itself that as much as possible of the re- 
quired cost offset is achieved by changes in work prac- 
tices. 

In this case the applicant union embraced the cost off- 
sets put before the Australian Commission in relation to 
award matters and extra award matters but otherwise 
the Commission is not advised as to the means by which 
the cost impact of the shorter week would be minimised 
or of any changes in work practices. Ordinarily the 
Commission would require more specific information 
than that as to the means by which the cost impact 
would be lessened before approving a shorter working 
week agreed between the parties but there are several 
factors of influence. It is known that the industry is a 
competitive one affected by imports and that is likely to 
keep any increase in costs to a minimum. Next in the 
October 1983 decision the National Wage Decision 1983 
of the Australian Commission was adopted by the Com- 
mission in Court Session. That decision was described 
as one in which there was a return to a centralised 
system of indexed wage rates and there was general con- 
census that there should be consistency between the 
State and Federal tribunals in the operation of the 
system which includes reductions in standard hours. In 
that context and in the interests of comity between the 
tribunals the agreement will be ratified but subject to 
what is to follow. 

It is expected that in-plant discussions for the purpose 
of achieving cost offsets will be undertaken without 
delay. Should a difference of opinion arise the Commis- 
sion should be involved and the aim would be to achieve 
a minimisation of the cost impact of the shorter working 
week albeit in a reasonable manner. The other question 
relates to the extent to which the shorter working week 
should be binding on those employers who object 
thereto. In this respect it should be mentioned that the 
Federal Award is binding only on the employers cited as 

parties thereto or members of stated organisations. To 
that extent employers on whom the order is binding 
were directly involved in the proceedings but that is not 
the case in relation to a State Award issued pursuant to 
the Industrial Arbitration Act 1979. In April 1982 in the 
matter of an application to amend the Metal Trades 
Award with respect to a shorter working week the Com- 
mission in Court Session, in approving a 38 hour week 
agreed between the parties appearing before it, stated:— 

in the present state of affairs an application "by 
consent" to vary the standard hours prescribed in 
a common rule award should not be approved 
beyond the extent to which the Commission can 
be satisfied that consent of the persons directly af- 
fected exists or may reasonably be imputed to 
them ... (62 W.A.I.G. 827 p.p. 829-30) 

and employers were permitted to apply for exemption 
from the terms of the Order. 

That is the course which I feel would be proper to 
follow in this case. It is in line with what is required by 
Principle 5 and more importantly is in accord with the 
1982 decision of the Commission in Court Session 
which is binding upon me. True, the circumstances are 
different in that the Federal Metal Trades Award does 
not apply in this State and that Federal award was only 
affected by the proposed shorter week in relation to 
those who agreed to its implementation but in my view 
not so different for the Commission to bind an 
employer to a shorter week when he has an objection 
thereto. 

The minutes of the proposed Order will issue to 
operate from the beginning of the first pay period to 
commence on or after the 8th day of March 1984. The 
order will be interim in nature and any employer other 
than one represented at the hearing or a member of the 
Confederation of Western Australian Industry who has 
been afforded an opportunity to object to the claim, 
may apply for exemption therefrom on or before Friday 
30th March, 1984. The Registrar will be directed to give 
public notice of that right to apply. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 498 of 1983. 

Between The West Australian Clothing and Allied 
Trades Industrial Union of Workers, Perth, Ap- 
plicant, and Walsh's Pty Ltd and others 
Respondents. 

Before Mr Senior Commissioner D E Cort. 
The 4th day of April, 1984. 

Mrs R Geneff on behalf of the applicant. 
Mr J Birman on behalf of the respondents. 

Delivery of Order. 
THE SENIOR COMMISSIONER: In the reasons for 
decision on 15th March, 1984 the Commission approved 
a reduction in the ordinary hours of work for employees 
covered by the award but ruled that an employer may 
apply for an exemption from those provisions. No such 
application was made by the due date — which was the 
30th March, 1984, It seems that now the interim order 
that was proposed in the decision of 15th March will not 
be necessary, and that a final order should issue amen- 
ding the terms of the Clothing Trades Award. 

Order Accordingly. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 498 of 1983. 

Between The West Australian Clothing and Allied 
Trades' Industrial Union of Workers, Perth, Ap- 
plicant and Walsh's Pty Ltd and others 
Respondents. 

Order. 
HAVING heard Mrs R. Geneff on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979 hereby 
orders — 

That the Clothing Trades Award No. 16 of 
1972 be varied in accordance with the following 
schedule and that such variation shall have effect 
as from the beginning of the first pay period com- 
mencing on or after the 8th day of March, 1984. 

Dated at Perth this 4th day of April, 1984. 
[L.S.] (Sgd) D CORT 

Commissioner 

Schedule. 
1. Clause 7. — Contract of Service: Delete subclauses 

(6) and (10) and insert in lieu thereof:— 
(6) Notwithstanding anything contained in 

subclause (1) of this clause, during the first 
fortnight of the employment the services of a 
worker may be terminated by the giving of one 
hour's notice on either side or, as the case may 
be, by the payment or forfeiture of one hour's 
pay in lieu of notice. Provided that, after the 
first day and during the balance of the fort- 
night of the employment, where on any day 
the employer terminates the services of a 
worker, other than for misconduct, he shall be 
required to pay the worker not less than one 
day's pay for that day. 

(10) A worker shall be paid all wages due to him in 
full during the ordinary working hours not 
later than two working days following the ter- 
mination of the working week. Moneys due 
shall include a payment in lieu for any time 
which may have accrued in accordance with an 
arrangement pursuant to subclause (5) of 
Clause 9. — Hours of Work. Where at least 75 
per cent of the workers in a factory or Section 
thereof agree, and with the consent in writing 
of the Union, payment of all wages due in full 
may be made in the form of a cash transfer to 
the individual workers nominated account. 
Such transfer shall be no later than during the 
forenoon of the second work day following the 
termination of the working week. On or prior 
to pay day, the employer shall state to each 
worker in writing details of the payment to 
which he or she is entitled, the amount of each 
deduction made therefrom and the net amount 
being paid to him or her. 

2. Clause 9. — Hours of Work:— 
(a) Delete paragraph (a) of subclause (1) of this 

clause and insert in lieu thereof: 
(1) (a) The ordinary hours of duty shall not ex- 

ceed 38 in any one week to be worked 
within five days, Monday to Friday in- 
clusive. The spread of hours shall be bet- 
ween 7.00 a.m. and 6.00 p.m. but no 
worker shall be rostered for duty in ex- 
cess of eight hours without payment of 
overtime unless an arrangement has 
been made in accordance with the provi- 
sions of this subclause. 

(b) Add a new subclause to this clause: 
(5) Subject to limitations prescribed in 

subclause (l)(a) of this clause, where the 
employer and a majority of employees 
agree the ordinary hours of work may be 
arranged by any one of the following 
methods:— 

1. By working shorter hours in 
one or more days of a week. 

2. Fix a day on which all 
employees will be off during a 
particular work cycle. 

3. Roster employees off on 
various days of the week dur- 
ing a particular work cycle. 

4. Where the workers are entitled 
to a rostered day off in ac- 
cordance with paragraph 2 or 3 
hereof, the employer shall 
notify such worker not less 
than 4 weeks in advance of the 
weekday he or she shall take 
off. Where a worker has not 
accumulated a full day's en- 
titlement when a rostered day 
off occurs such employee shall 
for that day receive payment 
for actual time accrued. 

5. Where the employer and 
employees agree, rostered days 
off may accumulate to a max- 
imum of 4 days which shall be 
taken in one continuous period 
within one month of such ac- 
crual. 

6. Where arrangement is made in 
accordance with this clause 
starting and finishing times 
and the daily and weekly hours 
so determined shall constitute 
the ordinary working hours 
and work performed outside or 
in excess of such times and 
hours will constitute overtime 
for the purpose of this award. 
(i) An employer with the 

agreement of the ma- 
jority of employees 
concerned may 
substitute the day a 
worker is to take off 
in accordance with an 
arrangement pur- 
suant to this 
subclause for another 
day in the case of a 
breakdown of 
machinery or a 
failure or shortage of 
electric power or to 
meet the re- 
quirements of the 
business in the event 
of rush orders or 
some other emergen- 
cy situation. 

(ii) An individual 
worker, with the 
agreement of his or 
her employer may 
substitute the day she 
is to take off for 
another day. 

8. In the event of a dispute in 
relation to the implementation 
of a 38-hour week the matter 
shall be referred to the Com- 
mission for determination. 
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3. Clause 12. — Overtime: Delete subclauses (1) and 
(3) of this clause and insert in lieu thereof:— 

(1) All time worked by a worker in excess of 
thirty eight hours in a week or in excess of 
his or her normal number of daily hours or 
outside the daily spread of hours prescribed 
in Clause 9. — Hours of Work of this 
Award shall be paid for at the rate of time 
and one half for the first two hours and 
double time thereafter. Each day shall 
stand alone for the purpose of calculating 
overtime. 

(3) A worker paid under any system of pay- 
ment by results when working overtime 
shall be paid in addition to the ordinary 
earnings paid under such system for work 
done in excess time, such sum per hour as is 
equivalent to the weekly wage divided by 
76. Provided that for work in excess of two 
hours overtime on any day such sum per 
hour as is equivalent to the weekly wage 
divided by 38 shall be paid in addition to 
ordinary earnings. 

4. Clause 13. — Holidays: Add two new paragraphs 
to subclause (3) of this clause:— 

(3) (c) Should the rostered day off agreed to in ac- 
cordance with an arrangement pursuant to 
subclause (5)(l)(a) of Clause 9. — Hours of 
Work, fall on a public holiday the employer 
shall allow the worker to take the day off 
on the working day next following. 

(d) Provided that any period of unpaid 
leave in excess of four weeks, shall not 
be deemed to be service and the worker 
shall not be entitled to payment for any 
holidays falling within this period of 
leave. 

5. Clause 14. — Annual Leave:— 
(a) Delete paragraph (a) of subclause (5) of this 

clause and insert in lieu thereof: 
(5) (a) If after one month's continuous ser- 

vice in any qualifying 12 monthly 
period, a worker lawfully leaves his 
employment or his employment is 
terminated by the employer through 
no fault of the worker, the worker 
shall be paid 2.93 hours pay at the 
rate of wage prescribed by Clauses 18 
and 22 in respect of each completed 
week of continuous service, 

(b) Delete subclause (10) of this clause and insert 
in lieu thereof:— 

(10) (i) Notwithstanding the 
provisions of this clause 
an employer who 
observes a Christmas 
closedown for the pur- 
pose of granting annual 
leave may require a 
worker to take his an- 
nual leave in not more 
than three periods but 
no such periods shall be 
less than one week and 
at least three months 
notice of the require- 
ment to take leave shall 
be given in each case. In 
any establishment where 
75 per cent of workers 
agree, and with the con- 
sent of the Union, the 
period of closedown 
may be extended and all 
workers stood down 
without pay for a further 
period of not more than 
two days. 

Any worker who has 
qualified for full entitle- 
ment of annual leave, 
and has also completed 
further weeks of con- 
tinuous service shall be 
allowed his or her leave 
paid for 2.93 hours in 
respect of each com- 
pleted week of con- 
tinuous service perform- 
ed since the closedown 
of the workers last 12 
monthly qualifying 
period. 

COUNTRY HIGH SCHOOLS HOSTELS 
Award No. 7a of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 239 of 1982. 
BETWEEN Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and 
Miscellaneous, W.A. Branch, Applicant, and The 
Country High School Hostels Authority, Respon- 
dent. 

Order. 
HAVING heard Ms J. P. O'Keefe on behalf of the ap- 
plicant and intervening on behalf of the Trades and 
Labor Council of W.A., Mr D. 1. Morgan on behalf of 
the respondent and Mr J. A. Spurling on behalf of the 
Attorney General and intervening on behalf of the 
Public Service Board, and by consent, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979, hereby orders — 

That the Country High Schools Hostels Award 
No. 7a of 1979 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 6th day of 
February, 1984. 

Dated at Perth this 9th day of April, 1984. 
By the Commission in Court Session, 

[L.S.] (Sgd.) D. CORT, 
Commissioner. 

Clause 32.- 
lieu— 

Schedule. 
-Wages: Delete this clause and insert in 

32.—Wages 
The minimum weekly rates of wage payable 
to workers covered by this award shall 
be: $ 
Cook 

1st year of employment  272.30 
2nd year of employment  275.80 
3rd year of employment and 
thereafter  279.10 

Groundsman and/or Gardner 
1st year of employment  265.00 
2nd year of employment  268.80 
3rd year of employment and 
thereafter  260.80 

Domestic Worker 
1st year of employment  254.00 
2nd year of employment  257.60 
3rd year of employment and 
thereafter  260.80 

The classification Domestic Worker in- 
cludes the following designations: 
Kitchenman, Pantryman, Houseman, 
Yardman, Dining Room Attendant, Kit- 
chenmaid, Pantrymaid, Housemaid, Laun- 
dress and Seamstress. 
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(2) Junior workers: Junior workers shall 
receive the following percentages of the 1st 
year rate for the class of work on which 
they are engaged. ^ 

Under 16 years of age  60 
16 to 17 years of age  70 
17 to 18 years of age  80 

(3) General Conditions: 
(a) Junior workers may be employed 

in the proportion of one junior to 
every two or fraction of two not 
being less than one adult worker 
employed in the same occupation, 
provided that this ratio may be 
altered by written agreement bet- 
ween the Union and the worker 
concerned. 

(b) Senior workers appointed as such 
by the employer shall be paid 
$9.00 per week in addition to the 
rates prescribed herein. 

(c) A leading hand placed in charge 
of not less than three other 
workers shall be paid $9.00 per 
week extra. 

DRESSER MINERALS — A.VV.U. 
BARITES MINING AND PROCESSING 

AWARD No. R33 of 1979. 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL COMMISSION. 
No. 126 of 1984. 

BETWEEN Dresser Products Australia Pty Ltd, Appli- 
cant, and The Australian Worker's Union West 
Australian Branch, Industrial Union of Workers, 
Respondent. 

Order. 
HAVING heard Mr A.J. Collins on behalf of the appli- 
cant and Mr M.C. Hall on behalf of the respondent, 
and by consent, the commission, pursuant to the powers 
conferred on it under the Industrial Artbitration Act, 
1979 hereby orders — 

The the "Dresser Minerals — A.W.U. Barites 
Mining and Processing" Award No. R33 of 1979 
as varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 1st day of 
February, 1984. 

Dated at Perth this 10th day of April, 1984. 
[L.S.] (Sgd.) G.J. Martin, 

Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the numerals and 

words 28. — District Allowance and insert in lieu the 
numerals and words — 28. — Location Allowance. 

2. Clause 3.—-Area and Scope: Add after the words 
"Dresser Minerals" in subclause (a) of this clause the 
words "at the North Pole Mine and Port Hedland". 

3. Clause 4.—Definitions: After the definition of 
"week" insert the following new definitions. 

"Casual employee" is one engaged and paid as 
such provided that the maximum period of 
engagement shall not exceed three months 
on each occasion he is so employed. 

"Part-time" employee means an employee who 
regularly works no more than 25 hours each 
week. Provided that any hours worked in 
excess of 25 hours shall be paid as overtime. 

4. Clause 9.—Contract of Employment. 
(1) Delete subclause (5) of this clause and insert in 

lieu:- 
(5) Except in the case of casuals whose employ- 

ment shall be by the hour the period of notice 
referred to in subclause (2) of this clause shall 
be one week. Provided that during the first 
month of employment the Contract of 
Employment shall be by the day and ter- 
minable by one day's notice on either side or 
by the payment or forfeiture of one day's pay. 

(2) Re-number the existing subclause (9) as (10) and 
insert a new subclause (9) in the following terms:- 

(9) An employee may be engaged by the week to 
work on a part time basis for a maximum of 25 
hours per week. An employee so engaged shall 
be paid per hour one fortieth of the weekly 
rate prescribed by this award for the work per- 
formed. A part time employee shall be entitled 
to the benefits of Clauses 10, 15, 17, 18, 19, 
23, 24, 26, 28 and 31 of this Award on a pro 
rata basis in same ratio as his ordinary hours 
worked bears to 40 hours. 

5. Clause 24.—Special Rates and Provisions. 
(1) Subclause (4) — Industry Allowance:- Delete the 

amount of $5.00 and insert in lieu the amount of $5.22. 
After subclause (4) — Industry Allwance insert a new 

subclause (5) in the following terms:- 
(5) Employees engaged in the cutting open of 

Class G cement bags shall be paid an 
allowance of 25 cents per hour for all time they 
are so engaged. 

6. Clause 28.—District Allowance. 
(1) Delete the words "District Allowance" from the 

title of this clause and insert in lieu the words "Location 
Allowance". 

(2) Delete subclause (1) of this clause and insert in 
lieu:- 

(1) Subject to the provisions of subclause (3) of 
this clause, in addition to the wages prescribed 
in subclause (1) of Clause 29.—Wages a loca- 
tion allowance of $25.40 shall be paid to each 
employee. 

(3) Subclause (3) — Delete the amount of "$7.00" 
and insert in lieu the amount of "$12.70". 
7. Clause 29.—Wages: Delete this clause and insert in 
lieu:- 

90  $ 
(1) General Hand '.  226.80 

Fixed Plant Operator  240.00 
Cook  250.00 
Mechanical Equipment Operator. 244.30 
Driller/Powder Monkey  248.90 
Laboratory Assistant  229.80 
Storeman/Forklift Driver  229.80 

(2) A casual employee working or- 
dinary time shall be paid per hour 
one-fortieth of the weekly rate in- 
cluding industry allowance as 
prescribed by subclause (4) In- 
dustry Allowance of Clause 
24.—Special Rates and Provisions 
plus 20 per cent. In addition he 
shall receive one-fortieth of the 
location allowance as prescribed 
by Clause 28.—Location Allow- 
ance. 

The casual loading shall be in substitu- 
tion of the'benefits prescribed by Clause 
10.—Cyclone Shutdown, 15.—Special 
Leave, 16.—Leave for Union Training, 
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17.—Sick Leave, 18.—Annual Leave, 
19.—Long Service Leave, 23.—Holidays, 
26. —Redundancy and 31.—Service 
Payments. 

8. Clause 31.—Service Payments: Delete subclause (1) 
of this clause and insert in lieu:- 

(1) Subject to the provisions of this clause each 
employee shall in addition to payments other- 
wise due to him under this award, be paid ser- 
vice pay as follows: 

Per 
week 

$ 
After 6 months 
continuous service  3.13 
After 12 months 
continuous service  6.26 
After 24 months 
continuous service  10.43 
After 36 months 
continuous service  15.65 
After 48 months 
continuous service  16.69 
After 72 months 
continuous service  20.86 

ELECTRICAL CONTRACTING INDUSTRY. 
Award No: 22 oi 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 760 of 1983. 

Between the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, 
Applicant, and Benporath and Sons Pty. Ltd. and 
Others, Respondents. 

Before Mr Commissioner g. j. Collier. 
The 6th day of April, 1984. 

Mr W.L. Palmer on behalf of the applicant. 
Mr G. Hindley on behalf of members of the Federa- 

tion of Electrical Contractors. 
Mr C.B. Parks on behalf of the Electrical Contractors 

Association and other respondents. 

Reasons for Decisions. 
THE COMMISSIONER: By this application the Elec- 
trical Trades Union of Workers of Australia (Western 
Australian Branch), Perth, seeks to amend the Electrical 
Contracting Industry Award No. 22 of 1978 in a 
number of respects. The parties have been able to reach 
substantial agreement but there remains areas of dispute 
to which I now turn. 
Safety Footwear. 

The claim seeks an increase in this allowance from 5 
to 6 cents per hour. I agree with the respondents that the 
claim has not been substantiated and it is therefore 
refused. 
Travelling Allowance. 

The union seeks a substantial increase in this 
allowance. When the Electrical Contracting Industry 
Award first issued in June, 1974 the Fares and Travell- 
ing Time clause covering employees engaged on con- 
struction provided a payment of 93 cents per day for 
travel within a radius of 17 miles from the G.P.O. Perth 
with a further six cents per mile for each additional mile 
up to 30 miles. Beyond 30 miles an additional eight cents 
per mile was payable. Following the issuance of the 
Building Trades (Construction) Interim Award in 1975 

64 W.A.LG. 

the Commission increased the aforementioned rates to 
$1.20, eight cents and ten cents respectively. Then in 
1977 a further amendment to the award took place 
which changed the format as follows — 

(a) On places measured by radius from the 
G.P.O. Perth situated within an area of — 

Per Day 
$ 

Up to and including 30k 
radius    1.55 

Over 30k up to an including 
45k radius  4.90 

Over 45k up to and including 
60k radius  8.25 

Over 60k up to and including 
75k radius  12.25 

Over 90k up to and inlcuding 
105k radius  18.25 

In 1979 the Commission issued a new award. Among 
the matters argued at the time was the claim that the 
first two radii be amalgamated so that the amount of 
$4.90 per day would apply to all places up to and in- 
cluding a 45 kilometre radius. Martin C. then said — 

Apart from increasing the rate of allowance 
there is no reason why that change should be 
made. However, the amount of $1.55 should be 
increased having regard for the origins of the 
scale generally and that will be done. In all other 
respects the provisions of the existing clause will 
be repeated in the new award. 

(59 W.A.LG. p.37) 
In September 1980 a further change was sought by the 

union and was argued before Cort C. This followed an 
increase in the Building Trades Award. On that occa- 
sion it was said — 

The Commission as presently constituted, has 
determined a dispute with respect to the fares and 
travelling in the Metal Trades (General) Award. 
The allowance in that award has been increased 
notwithstanding the wage alteration in 1979 but 
the "package" in the building industry has been 
recognised. 

In this industry, as in the Metal Trades In- 
dustry, the union has emphasised that uniformity 
in the base allowance for fares and travelling is 
desirable. That will be achieved by prescribing a 
daily allowance of $3.90 per day for jobs within a 
fifty kilometre radius of the centre .... In this 
respect I take the view that it is of importance to 
maintain, as far as is possible, uniformity as bet- 
ween workers at large on the one construction site 
in the State rather than what has happened 
elsewhere — 

(60 W.A.LG. p. 1370/1) 

The order which then issued provided the follow- 
ing— 

Per Day 
$ 

(i) Up to and including 
50k radius  3.90 

or 
(ii) Over 50k up to and including 

60k radius  8.25 
or 

(iii) Over 60k up to and including 
75k radius  12.25 

or 
(iv) Over 75k up to and including 

90k radius  15.90 
or 

(v) Over 90k up to and including 
105k radius  18.25 

On 22nd December, 1980 the rate for up to and in- 
cluding 50k radius was increased, by consent, to $4.20 
per day. That was the rate included in the Building 
Trades (Construction) Award on 26th November, 1980. 

(i) 

(ii) 

(iii) 

(iv) 

(v) 
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The Award was further amended by Cort S.C. on 
17th May, 1982, to increase the rate of $4.20 to $4.90. 
No change was made to other rates within the Clause. 
Once again this followed a change in the Building 
Trades (Construction) Award earlier that month. 

Now the substance of the union's argument is that the 
rates in the higher bands have remained unaltered for 
such a long time that they are crying out for adjustment. 
An exhibit was tendered to show what those ad- 
justments should be if the higher band rates were in- 
creased to reflect the percentage increase overtime to the 
lower band rate. 

It would appear that the upper rates have had little ef- 
fect on the workforce for, on the major construction 
sites, orders have issued and agreements have been 
reached over the period for travelling to specified sites. 

The respondents argue that no attempt has been made 
by the union since 1977 to adjust the higher band rates 
when the lower radius rate has changed and that it is il- 
logical to argue now that there is any relationship bet- 
ween the lower rate and those above. In view of the fact 
that the up to 50k rate in the Building Trades (Construc- 
tion) Award and the Metal Trades (General) Award has 
been increased by $1.00 to $5.90 the respondents are 
prepared to offer that $1.00 as an across the board in- 
crease but no more. 

If rates had been properly fixed in 1977, and given no 
changed circumstances as to costs, one might have ex- 
pected them to have increased by more than the offer 
proposed by the respondents. That offer, expressed as a 
percentage, ranges between 5.5 to 12 on rates above the 
preliminary band. 

However, it is not that simple. In September 1980 
when Cort S.C. fixed the present radii bands he stressed 
the need for maintaining uniformity between workers at 
large on construction sites and adoption of the union's 
claim, or anything like it, would not achieve that end. 
For example, the existing rates could not be said to be 
patently unfair compared with the provisions under the 
Metal Trades (General) Award. 

In any event this claim could only be granted if it 
satisfied Principle 9(a)(i) and no evidence to reflect the 
relevant change in the level of travelling expenses has 
been presented to the Commission. In view of the 
history of the allowances outlined above movement in 
the consumer price index would not be enough to satisfy 
this Principle nor would the basis upon which the union 
has argued its claim. 

I think it is safe enough to approve the change offered 
by the respondents. However, for the union to succeed 
in obtaining anything more it would be necessary for it 
to show clearly the expenses for which reimbursement is 
sought. 

The Commission has considered the submissions of 
Mr Hindley but is of the opinion that the claims to 
which he objects have merit and may be granted within 
the Principles. 

Operative Date. 
As to the matter of operative date section 39 of the 

Act envisages that, as a general rule, awards and orders 
of the Commission shall operate prospectively. In order 
for retrospectivity to be granted the Commission must 
form an opinion that special circumstances are present 
which make it fair and right. 

Principle 9(a)(ii) enables the Commission to adjust 
existing allowances from time to time to reflect 
movements in wage rates as a result of national wage ad- 
justments but neither the Australian Commission nor 
this Commission contemplated retrospectivity to the 
date of such national wage adjustments in the absence 
of agreement. Nonetheless, there are extraordinary cir- 
cumstances associated with this matter — circumstances 
which hopefully will never recur. The respondents were 
well aware of this union's claim in December, 1983 and 
were it not for those extraordinary circumstances one 
might have expected resolution of the dispute well 
before now. 

I consider that the variations to the award should 
have effect from the beginning of the first pay period 
commencing on or after the date of Order No. 761 of 
1983 viz 9th February, 1984 and the minutes of the pro- 
posed order which will now issue so prescribes. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 760 of 1983 
Between the Electrical Trades Union of Workers of 

Australia (Western Australian Branch), Perth, 
Applicant, and Benporath and Sons Pty. Ltd. and 
Others, Respondents. 

Order. 

HAVING heard Mr W.L. Palmer on behalf of the ap- 
plicant, Mr G. Hindley on behalf of members of the 
Federation of Electrical Contractors, and Mr C.B. 
Parks on behalf of the Electrical Contractors Associa- 
tion and others, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, hereby orders 

That the Electrical Contracting Industry Award 
No. 22 of 1978 be varied in accordance with the 
following schedule from the beginning of the first 
pay period commencing on or after the 9th day of 
February, 1984. 

Dated at Perth this 13th day of April, 1984. 
(Sgd.) B.J. COLLIER, 

[L.S.] Commissioner 

Schedule. 
1. Clause 12. — Overtime: Delete subclause (6) of 

this clause and insert in lieu: 
(6) (a) An employee required to work overtime 

for more than two hours without being 
notified on the previous day or earlier that he 
will be so required to work overtime shall be 
supplied with a meal by the employer or be 
paid four dollars and twenty cents for such 
meal and for a second or subsequent meals if 
so required. 
(b) No such payments shall be made to any 
employee living in the same locality as his 
place of work who can reasonably return home 
for such meals. 
(c) If an employee to whom paragraph (a) 
applies has, as a consequence of the notice 
referred to in that paragraph, provided himself 
with a meal or meals and is not required to 
work overtime or is required to work less over- 
time than the period notified, he shall be paid 
for each meal provided and not required, four 
dollars and twenty cents. 

2. Clause 18. — Special Rates and Provisions: Delete 
this clause and insert in lieu: 

18. — Special Rates and Provisions. 
(1) Height Money: An employee shall be paid an 

allowance of one dollar twenty five cents for 
each day on which he works at a height of 15.5 
metres or more above the nearest horizontal 
plane, but this provision does not apply to 
linesmen. 

(2) Dirt Money: An employee shall be paid an 
allowance of twenty five cents per hour when 
engaged on work of an unusually dirty nature 
where clothes are necessarily unduly soiled or 
damaged or boots are unduly damaged by the 
nature of the work done. 
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(3) Grain Dust: Where any dispute arises at a bulk 
grain handling instalation due to the presence 
of grain dust in the atmosphere and the Board 
of Reference determines that employees 
employed under this award are unduly af- 
fected by that dust, the Board may, subject to 
such conditions as it deems fit to impose, fix 
an allowance or allowances not exceeding 
forty three cents per hour. 

(4) Confined Space: An employee shall be paid an 
allowance of thirty one cents per hour when, 
because of the dimensions of the compartment 
or space in which he is working, he is required 
to work in a stooped or otherwise cramped 
position or without proper ventilation. 

(5) Diesel Engine Ships: The provisions of 
subclauses (2) and (4) of this clause do not ap- 
ply to an employee when he is engaged on 
work below the floor plates in diesel engine 
ships, but he shall be paid an allowance of 
forty three cents per hour whilst so engaged. 

(6) Boiler Work: An employee required to work in 
aboiler which has not been cooled down shall 
be paid at the rate of time and one-half for 
each hour or part of an hour so worked in ad- 
dition to any allowance to which he may be en- 
titled under subclauses (2) and (4) of this 
clause. 

(7) Hot Work: An employee shall be paid an 
allowance of 25 cents per hour when he works 
in the shade in any place where the 
temperature is raised by artificial means to bet- 
ween 46.1 and 54.4 degrees Celsius. 

(8) (a) Where, in the opinion of the Board of 
Reference, the conditions under which work is 
to be performed are, by reason of excessive 
heat, exceptionally oppressive, the Board 
may — 
(i) fix an allowance, or allowances, not ex- 

ceeding the equivalent of half the or- 
dinary rate; 

(ii) fix the period (including a minimum 
period) during which any allowance so 
fixed is to be paid and; 

(iii) prescribe such other conditions, relating 
to the provision of protective clothing or 
equipment and the granting of rest 
periods, as the Board sees fit. 

(b) The provisions of paragraph (a) of this 
subclause do not apply unless the temperatures 
in the shade at the place of work has been rais- 
ed by artificial means beyond 54.4 degrees 
Celsius. 

(c) An allowance fixed pursuant to paragraph (a) 
of this subclause includes any other allowances 
which would otherwise be payable under this 
clause. 

(9) Percussion Tools: An employee shall be paid 
an allowance of 14 cents per hour when work- 
ing a pneumatic rivetter of the percussion type 
and other pneumatic tools of the percussion 
type. 

(10) Chemical, Artificial Manure and Cement 
Works: An employee other than a general 
labourer, in chemical artificial manure and ce- 
ment works shall, in respect of all work done 
in and around the plant outside the machine 
shop, be paid an allowance calculated at the 
rate of $6.30 per week. The allowance shall be 
paid during overtime but shall not be subject 
to penalty additions. An employee receiving 
this allowance is not entitled to any other 
allowance under this clause. 

(11) Abattoirs: An employee employed in and 
about an abattoir shall be paid an allowance at 
the rate of $8.50 per week. The allowance shall 
be paid during overtime but shall not be sub- 

ject to penalty additions. An employee receiv- 
ing this allowance is not entitled to any other 
allowance under this clause. 

(b) The provisions of paragraph (a) of this 
subclause do not apply unless the temperatures 
in the shade at the place of work has been rais- 
ed by artificial means beyond 54.4 degrees 
Celsius. 

(c) An allowance fixed pursuant to paragraph (a) 
fo this subclause includes any other allowances 
which would otherwise be payable under this 
clause. 

(9) Percussion Tools: An employee shall be apid 
an allowance of 14 cents per hour when work- 
ing a pneumatic rivetter of the percussion type 
and other pneumatic tools of the percussion 
type. 

(10) Chemical, Artificial Manure and Cement 
Works: An employee other than a general 
labourer, in chemical artificial manure and ce- 
ment works shall, in respect of all work done 
in and around the plant outside the machine 
shop, be paid an allowance calculated at the 
rate of $6.30 per week. The allowance shall be 
paid during overtime but shall not be subject 
to penalty additions. An employee receiving 
this allowance is not entitled to any other 
allowance under this clause. 

(11) Abattoirs: An employee employed in and 
about an abattoir shall be paid an allowance at 
the rate of $8.50 per week. The allowance shall 
be paid during overtime but shall not be sub- 
ject to penalty additions. An employee receiv- 
ing this allowance is not entitled to any other 
allowance under this clause. 

(12) Phosphate Ships: An employee shall be paid 
an allowance of 37 cents for each hour he 
works in the holds 'tween decks of ships 
which, immediately prior to such work, have 
carried phosphatic rock but this subclause only 
applies if and for as long as the holds and 
'tween decks are not cleaned down. 

(13) An employee who is sent to work on any gold 
mine shall be paid an allowance of such 
amount as will afford him a wage not less than 
he would be entitled to receive pursuant to the 
award which would apply to him if employed 
by the gold mine concerned. 

(14) An employee who is required to work from a 
ladder shall be provided with an assistant on 
the ground where it is reasonably necessary for 
the employee's safety. 

(15) The work of an electrical fitter shall not be 
tested by an employee of a lower grade. 

(16) Special Rates Not Cumulative: Where more 
than one of the disabilities entitling an 
employee to extra rates exists on the same job, 
the employer shall be bound to pay only one 
rate, namely — the highest for the disabilities 
so prevailing. Provided that this subclause 
shall not apply to Confined Space, Dirt 
Money, Height Money, or Hot Work, the 
rates for which are cumulative. 

(17) Protective Equipment: 
(a) An employer shall have available a suffi- 

cient supply of protective equipment (as, 
for example, goggles (including anti- 
flash goggles), glasses, gloves, mitts, 
aprons, sleeves, leggings, gum boots, ear 
protectors, helmets, or other efficient 
substitutes thereof) for use by his 
employees when engaged on work for 
which some protective equipment is 
reasonably necessary. 

(b) An employee shall sign an acknowledge- 
ment when he receives any article of pro- 
tective equipment and shall return that 
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article to the employer when he has 
finished using it or on leaving his 
employment. 

(c) An employee to whom an article of pro- 
tective equipment has been issued shall 
not lend that article to another employee 
and if he does both he and the other 
employee shall be deemed guilty of 
wilful misconduct. 

(d) An article of protective equipment 
which has been used by an employee 
shall not be issued by the employer to 
another employee until it has been effec- 
tively sterilised, but this paragraph only 
applies where sterilisation of the article 
is practicable and is reasonably 
necessary. 

(e) Adequate safety gear (including in- 
sulating gloves, mats and/or shields 
where necessary) shall be provided by 
the employer for employees required to 
work on live electrical equipment. 

(a) The employer shall, when practicable, pro- 
vide a waterproof and secure place, on each 
job, for the safe-keeping of an employee's 
tools when not in use. 
(b) The employer shall indemnify an employee 
in respect of any tools of the employee stolen, 
if the employer's failure to comply with this 
subclause is a material factor in contributing 
to the stealing of the tools. 

An employee, holding either of a Third Year 
First Aid Medallion of the St John Ambulance 
Association or a "C" Standard Senior First 
Aid Certificate of the Australian Red Cross 
Society, appointed by the employer to perform 
first aid duties, shall be paid $5.00 per week in 
addition to his ordinary rate. 

Tool Allowance: 
(a) Where an employer does not provide a 

tradesman or an apprentice with the 
tools ordinarily required by that 
tradesman or apprentice in the per- 
formance of his work as a tradesman or 
apprentice, the employer shall pay an 
allowance as prescribed in the First 
Schedule — Wages, Clause 5, for the 
purpose of such tradesman or aprentice 
supplying and maintaining tools or- 
dinarily required in the performance of 
this work as a tradesman or apprentice. 
The tools shall be, or comparable to, 
those as listed hereunder. 

Electrical 
Installers Electrical 

and Fitters Installers/Fitters 
Any two of 

250mm./10" Tin Snips Gimpy, or Ball Pean 
Cold Chisel Hammer 
Wood Chisel 1kg./21b. Hammer 
Centre Punch 
Set of Allen Keys 
Tap Wrench 
Electrical Fitters 
Set of 4 Tube Spanners 
Set 4 Whit. Tube Spanners 
Set Metric Spanners 8 to 
18mm. 

(b) A tradesman or apprentice shall replace 
or pay for any tools supplied by his 
employer if lost through his negligence. 

(c) Payment of the tool allowance to an ap- 
prentice shall cease if the apprentice has 
not equipped himself with such tools by 
the commencement of the final year of 
apprenticeship and shall not be recom- 
menced until such time as the required 
tools have been acquired by the appren- 
tice and the employer has been notified 
accordingly. 

(d) An employer shall provide for the use of 
a tradesman or an apprentice all 
necessary power tools, special purpose 
tools and precision measuring in- 
struments. 

(21) Nominee: A licensed electrical installer or fit- 
ter who acts as a nominee for an electrical con- 
tractor shall be paid an allowance of $31.30 
per week. 

(22) Amenities: On construction work the 
employer shall provide, subject to the con- 
siderations noted hereunder, a reasonable site 
accommodation of a standard which will 
enable the employees to enjoy a clean, insect 
free atmosphere including the provision of 
heating or air conditioning as is necessary, 
suitable food storage space, hot water and pie 
warmer, for smoko and lunches. 
The above provisions will only be required 
where the employer employs five or more 
employees located on site for a continuous 
period exceeding two months. 

(23) Any dispute under this clause may be deter- 
mined by the Board of Reference. 

3. Clause 19. — Car Allowance: Delete this clause 
and insert in lieu: 

Electrical 
Installers Electrical 

and Fitters Installers/Fitters 
Any three of 

Tool Box and Lock Dumpy Screwdriver 
200mm./8" Insulated 156mm./6" Insulated 

Pliers Screwdriver 
180mm Jl" Side Cutters 200mm ./8'' Insulated 
200m./8" Long Nose Screwdriver 

Pliers 250mm./10" Screw- 
300mm./12" Adjustable driver 

Spanner 300mm./12" Screw- 
200mm./8" Adjustable driver 

Spanner 100mm./4" Screw- 
Set Spanners 3mm./1/8" driver 

to 12 mm./l/2" 
Philips Screwdriver (2) Any two of 
Wire Stripper Multigrips 
Hacksaw Frame 250mm./TO" Stilsons 
Keyhole Saw Vice Grips 
2m. Tape Measure 
Knife 

19. — Car Allowance 
Where an employee is required and authorised 

to use his own motor vehicle in the course of his 
duties, he shall be paid an allowance of 30 cents 
per kilometre travelled. Notwithstanding 
anything contained in this clause the employer 
and the employee may make any other arrange- 
ment as to car allowance not less favourable to 
the employee. 

4. Clause 20. — Allowance for Travelling and 
Employment in Construction Work: Delete subclause 
(2) of this clause and insert in lieu: 

(2) An employee to whom subclause (1) of this 
clause does not apply and who is engaged on 
construction work shall be paid an allowance 
in accordance with the provisions of this 
subclause to compensate for travel patterns 
and costs peculiar to the industry, which in- 
cludes mobility requirements of employees and 
the nature of employment in the construction 
work covered by this award — 
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(a) On jobs measured by radius from the 
General Post Office, Perth, situated 
within the area of — 

Per Day 
$ 

(i) Up to and including 
50 kilometre radius .... 5.90 

OR 
(ii) Over 50 kilometres up 

to and including 60 
kilometres radius  9.25 

OR 
(iii) Over 60 kilometres up 

to and including 75 
kilometres radius  13.25 

OR 
(iv) Over 75 kilometres up 

to and including 90 
kilometres radius  16.90 

(v) Over 90 kilometres up 
to and including 105 
kilometres radius  19.25 

(b) In respect of work carried out from an 
employer's depot situated more than 60 
kilometres by radius from the General 
Post Office, Perth, the main Post Office 
in the Town in which such depot is 
situated is substituted as the centre for 
the purpose of determining the 
allowance to be paid to an employee. 

(c) Where transport to and from the job is 
provided by the employer from and to 
his depot or such other place more con- 
venient to the employee as is mutually 
agreed upon between the employer and 
the employee, half the above rates shall 
be paid. Provided that the conveyance 
used for such transport is equipped with 
suitable seating and weatherproof cover- 
ing. 

5. Clause 21. — Distant Work: Delete Subclause (6) 
and (9) of this clause and insert in lieu: 

(6) An employee to whom the provisions of 
subclause (1) of this clause may apply shall be 
paid an allowance of $11.50 for any weekend 
that he returns to his home from the job but 
only if — 
(a) He advises the employer or his agent of 

his intention no later than the Tuesday 
immediately preceding the weekend in 
which he so returns; 

(b) He is not required for work during that 
weekend; 

(c) He returns to the job on the first work- 
ing day following the weekend; and 

(d) The employer does not provide or offer 
to provide suitable transport. 

(9) Where an employee, supplied with board and 
lodging by his employer, is required to live 
more than 800 metres from the job, he shall be 
provided with suitable transport to and from 
that job or be paid an allowance of $5.20 per 
day provided that where the time actually 
spent in traveling either to or from the job ex- 
ceds 20 minutes, that excess travelling time 
shall be paid for at ordinary rates whether or 
not suitable transport is supplied by the 
employer. 

6. Clause 27. — Grievance Procedure and Special 
Allowance: Delete subclause (3) of this clause and insert 
in lieu: 

(3) (a) Subject to paragraph (e) of this 
subclause, a special allowance of $15.60 per 
week shall be paid as a flat amount each week 
except where direct action takes place. 

(b) Provided that a general combined union 
meeting called by the Trades and Labor Coun- 
cil, or any absence declared by the Commis- 
sion under Section 44 as being an authorised 
absence, shall not be regarded as non- 
adherence to the disputes procedure clause or 
affect the payment of this allowance. 
(c) In the event of the need for a meeting not 
covered by the circumstances outlined by the 
above, a Union Official shall give 24 hours' 
notice to the employer and the reason for the 
meeting and the $15.60 shall be paid. 
(d) Any time which an employee is absent 
from work on annual leave, public holidays, 
bereavement leave or paid sick leave shall not 
affect the payment of this allowance. 
(e) An apprentice shall be paid a percentage 
of $15.60 being the percentage which appears 
against his year of apprenticeship set out in 
subclause (4) of the First Schedule — Wages. 

7. Clause 30 — Special Provisions — State Energy 
Commission of Western Australia: Delete this clause 
and insert in lieu: 
30. — Special Provisions — State Energy Commission 

of Western Australia 
(1) This clause shall apply to any employee who is 

engaged on construction work being carried 
out for the State Energy Commission of 
Western Australia at Kwinana or Muja. 

(2) In addition to the wage otherwise payable to 
an employee pursuant to the provisions of this 
award an employee (other than an apprentice) 
shall be paid — 

(a) $1.05 per hour for each hour worked if 
employed at Muja. 

(b) 63 cents per hour for each hour worked 
if employed at Kwinana. 

(3) (a) An employee to whom Clause 20. — 
Allowance for Travelling and Employment in 
Construction Work applies and who is engag- 
ed on construction work at Muja shall be 
paid — 
(i) An allowance of $5.90 per day if he 

resides within a radius of fifty 
kilometres from the Muja Power Sta- 
tion; 

(ii) An allowance of $17.15 per day if he 
resides outside that radius. 

in lieu of the allowance prescribed in the said 
clause. 

(b) Where transport to and from the job is sup- 
plied by the employer from and to a place 
mutually agreed upon between the employer 
and the employee, half the above rates shall be 
paid provided that the conveyance used for 
such transport is equipped with suitable 
seating and weather proof covering. 

(4) In addition to the allowance payable pursuant 
to subclause (6) of Clause 21. — Distant 
Work, of this Award an employee to whom 
that clause applies shall be paid ten dollars and 
ninety cents on each occasion upon which he 
returns home at the weekend, but only if — 

(a) he has completed three months' con- 
tinuous service with the employer; 

(b) he is not required for work during the 
weekend; 

(c) he returns to the job on the first working 
day following the weekend; 

(d) the employer does not provide or offer 
to provide suitable transport, 

and such payment shall be deemed to compensate 
for a periodical return home at the employer's ex- 
pense. 
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(5) An empolyee to whom Clause 21. — Distant 
Work of this Award applies and who proceeds 
to construction work at Muja from his home 
where located within a radius of 50 kilometres 
from the General Post Office, Perth — 
(a) shall be paid an amount of $32.50 and 

for three hours at ordinary rates in lieu 
of the expenses and payment prescribed 
in subclause (3) of the said clause; and 

(b) in lieu of the provisions of subclause (4) 
of the said clause, shall be paid $32.50 
and for three hours at ordinary rates 
when his services terminate if he has 
completed three months continuous ser- 
vice, 

and the provisions of subclause (3) and subclause 
(4) of Clause 21. — Distant Work shall no apply 
to such an employee. 

8. First Schedule — Wages: Delete subclauses (3), (5), 
(6), (8) and (9) of this Schedule and insert in lieu: 

Rate 

(3) Leading Hands — In addition to $ 
the appropriate rates shown in 
subclause (2) hereof, a 
leading hand shall be paid — 

(a) If placed in charge of not 
less than three and not more 
then ten other workers  12.60 

(b) If placed in charge of more 
than ten and not more than 
twenty other workers  19.20 

(c) If placed in charge of more 
than twenty other workers .. 24.80 

(5) Tool Allowance. 
(a) In accordance with the provisions of 

clause 18 subclause (20) the tool 
allowance to be paid is — 

(i) $7.10 per week to such 
tradesman, or 

(ii) In the case of an apprentice 
a percentage of $7.10 being 
the percentage which ap- 
pears against his year of ap- 
prenticeship set out in 
subclause (4) of this 
schedule. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this subclause shall 
be included in, and form part of, the 
ordinary weekly wage prescribed in 
this clause. 

(6) Construction Allowance. 
(a) In addition to the appropriate rates 

of pay prescribed in this clause an 
employee shall be paid — 

(i) $22.30 per week if he is 
engaged on the construction 
of a large industrial under- 
taking or any large civil 
engineering project. 

(ii) $20.20 per week if he is 
engaged on a multi-storeyed 
building but only until the 
exterior walls have been 
erected and the windows 
completed and a lift made 
available to carry the 
employee between the 
ground floor and the floor 
upon which he is required 
to work. A multi-storeyed 
building is a building 
which, when completed, 
will consist of at least five 
storeys. 

(iii) $11.90 per week if he is 
engaged otherwise on con- 
struction work falling 
within the definition of con- 
struction work in Clause 5. 
— Definitions of this 
Award. 

(b) Any dispute as to which of the 
aforesaid allowances applies to par- 
ticular work shall be determined by 
the Board of Reference. 

(8) Licence Allowance: A tradesman who holds 
and in the course of his employment may be 
required to use a current "A" Grade or "B" 
Grade licence issued pursuant to the relevant 
regulation in force at the date of this award 
under the Electricity Act, 1945, shall be paid 
$10.60 per week. 

(9) Commissioning Allowances: An "Electrician 
Commissioning" as defined shall be paid at 
the rate of $16.20 per week in addition to rates 
prescribed in this schedule. 

9. Third Schedule — 38 Hour Week Provisions. 
Clause 5. — Overtime: (Third Schedule Employees): 

Delete paragraph (e) of subclause (2) of this clause and 
insert in lieu — 

(e) (i) an employee required to work over- 
time for more than two hours without 
being notified on the previous day or 
earlier that he will be so required to 
work overtime shall be supplied with a 
meal by the employer or be paid $4.20 
for such meal and for a second or subse- 
quent meal if so required; 
(ii) no such payments shall be made to 
any employee living in the same locality 
as his place of work who can reasonably 
return home for such meals; 
(iii) if an employee to whom placitum 
(i) of paragraph (e) applies has, as a con- 
sequence of the notice referred to in that 
paragraph, provided himself with a meal 
or meals and is not required to work 
overtime or is required to work less 
overtme than the period notified, he 
shall be paid for each meal provided and 
not required, $4.20. 

ENGINEERING TRADES 
(Government). 

Award Nos. 29, 30 and 31 of 1961 
and No. 3 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 196 of 1984. 

Between: Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia, Applicant 
and Hon. Minister for Works and Others, 
Respondents. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr J. J. Radisich on behalf of the 
respondents, and by consent the Commission, pursuant 
to the powers conferred on it under the Industrial Ar- 
bitration Act, 1979, hereby orders— 

That the Engineering Trades (Government) 
Award Nos. 29, 30 and 31 of 1961 and No. 3 of 
1962 be varied in accordance with the following 
schedule and that such variation shall have effect 
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from the beginning of the first pay period com- 
mencing on or after the 24th day of December, 
1983. 

Dated at Perth this 18th day of April, 1984. 
(Sgd.) B. J. COLLIER. 

[L.S.] Commissioner. 

Schedule. 
1. Clause 13. — Overtime: Delete paragraph (f) of 

subclause (3) and insert in lieu:— 
(3) (f) Subject to the provisions of paragraph 

(g) of this subclause, an employee re- 
quired to work overtime for more than 
one hour shall be supplied with a meal 
by the employer or be paid three dollars 
and eighty cents for a meal and if, owing 
to the amount of overtime worked, a se- 
cond or subsequent meal is required he 
shall be supplied with each such meal by 
the employer or be paid two dollars and 
sixty-five cents for each meal so re- 
quired. 

2. Clause 16. — Special Rates and Provisions: 
Delete this clause and insert in lieu:— 

16.—Special Rates and Provisions. 
(1) Height Money: An employee shall be paid an 

allowance of one dollar and 25 cents for each 
day on which he works at a height of 15.5 
metres or more above the nearest horizontal 
plane, but this provision does not apply to 
linesmen nor to riggers and splicers on ships 
or buildings. 

(2) Dirt Money: Dirt money of 25 cents per hour 
shall be paid as follows— 
(a) To employees employed on hot or dirty 

locomotives, or stripping locomotives, 
boilers, steam, petrol, diesel or electric 
cranes or when repairing Babcock and 
Wilcox or other stationary boilers in situ 
(except repairs on bench to steam and 
water mounting), or when repairing the 
conveyor gear in conduit of power 
houses and when repairing or overhaul- 
ing electric or steam pile-driving 
machines and boring plants. 

(b) Bitumen Sprayers — Large Units: 
(i) To employees whilst engaged on 

work appertaining to the spraying 
of bitumen but exclusive of the 
standard chassis engine from the 
front end of the main tank to the 
back end of the plant. Provided 
that work on the compressor and its 
engine shall not be subject to dirt 
money. 

(ii) To motor mechanics in the motor 
section for all work performed on 
the standard chassis from and in- 
cluding the sump to the rear end of 
the chassis, but excluding the 
engine and parts forward thereto 
unless the work is of a specially dir- 
ty nature, when clothes are 
necessarily unduly soiled or damag- 
ed by the nature of the work done. 
Provided that to employees engag- 
ed as above on sprays of the 
Bristow type, dirt money of twenty- 
eight cents per hour shall be paid. 

(c) Bitumen Sprayers — Small Units: 
(i) To employees for work done on 

main tank, its fittings, pump and 
spray arms. 

(ii) To motor mechanics on work from 
and including the sump to the rear 
end of the chassis, but excluding the 
engine and parts forward thereto 
unless the work is of a specially dir- 
ty nature when clothes are 
necessarily unduly soiled or damag- 
ed by the nature of the work done. 

(d) To employees on all other dirty tar 
sprays and kettles. 

(e) Diesel Engines: Work on engines or on 
gear box attached to engines but ex- 
cluding work on rollers (wheels) on 
which a diesel powered roller travels. 

(f) Dirt money shall only be paid during the 
stages of dismantling and cleaning and 
shall not cover employees who receive 
portions of the work after cleaning has 
taken place. 

(g) Notwithstanding anything contained in 
the foregoing provisions, dirt money 
shall not be paid unless the work is of an 
exceptionally dirty nature where clothes 
are necessarily unduly soiled or damag- 
ed by the nature of the work done. 

(3) Confined Space: 31 cents per hour extra shall 
be paid to any employee working in any place 
the dimension of which necessitate the 
employee working in an unusually stooped or 
otherwise cramped position, or where con- 
finement within a limited space is productive 
of unusual discomfort. 

(4) The provisions of subclauses (2) and (3) of 
this clause do not apply to an employee 
engaged in tarring pipes at the State 
Engineering Works but he shall, in lieu 
thereof be paid an allowance of 44 cents per 
day whilst so employed. 

(5) Any employee actually working a pneumatic 
tool of the percussion type shall be paid 14 
cents per hour extra whilst so engaged. 

(6) Hot Work: An employee shall be paid an 
allowance of 25 cents per hour when he 
works in the shade in any place where the 
temperature is raised by artificial means to 
between 46.1 and 54.4 degrees Celsius. 

(7) (a) Where, in the opinion of the Board of 
Reference, the conditions under which 
work is to be performed are, by reason 
of excessive heat, exceptionally op- 
pressive, the Board may - 
(i) fix an allowance, or allowances, not 

exceeding the equivalent of half the 
ordinary rate; 

(ii) fix the period (including a 
minimum period) during which any 
allowance so fixed is to be paid; and 

(iii) prescribe such other conditions, 
relating to the provisions of protec- 
tive clothing or equipment and the 
granting of rest periods, as the 
Board sees fit. 

(b) The provisions of paragraph (a) of this 
subclause do not apply unless the 
temperature in the shade at the place of 
work has been raised by artificial means 
beyond 54.4 degrees Celsius. 

(c) An allowance fixed pursuant to 
paragraph (a) of this subclause includes 
any other allowance which would other- 
wise be payable under this clause. 

(8) Boiler Work: An employee required to work 
in a boiler which has not been cooled down 
shall be paid at the rate of time and one half 
for each hour or part of an hour so worked in 
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addition to any allowance to which he may 
be entitled under subclauses (2) and (3) of 
this clause. 

(9) Any employee working in water over his 
boots or, if gumboots are supplied, over the 
gumboots, shall be paid an allowance of 68 
cents per day. 

(10) Employees using Anderson-Kerrick steam 
cleaning units or units of a similar type on 
cranes or other machinery shall be paid an 
allowance of 25 cents per hour. 

(11) Well Work: An employee required to enter a 
well nine metres or more in depth for the pur- 
pose in the first instance of examining the 
pump, or any other work connected 
therewith, shall receive an amount of one 
dollar and 41 cents for such examination and 
56 cents per hour extra thereafter for fixing, 
renewing or repairing such work. 

(12) Ship Repair Work: Any employee engaged in 
repair work on board ships shall be paid an 
additional two dollars and 68 cents per day 
for each day on which he is so engaged. 

(13) An employee shall, whilst working in double 
bottom tanks on board vessels, be paid an 
allowance of one dollar and four cents per 
hour. 

(14) An employee shall, whilst using explosive 
powered tools, be paid an allowance of seven 
cents per hour, with a minimum payment of 
60 cents per day. 

(15) Boilermakers' assistants on the big plate fur- 
nace at State Engineering Works shall be 
paid an allowance of 26 cents per hour or 
part thereof whilst so engaged. 

(16) Abattoirs: An employee employed in and 
about an abattoir shall be paid an allowance 
calculated at the rate of eight dollars and fif- 
ty cents per week. The allowance shall be 
paid during overtime but shall not be subject 
to penalty additions. An employee receiving 
this allowance is not entitled to any other 
allowance under this clause. The allowance 
prescribed herein may be reduced to seven 
dollars and 83 cents with respect to any 
employee who is supplied with overalls by the 
employer. 

(17) Employees engaged on iron ore and 
manganese ore loading equipment at the 
Geraldton Harbour shall be paid an 
allowance of 26 cents per hour with a 
minimum payment for four hours. 

(18) Morgues: An employee required to work in a 
morgue shall be paid 26 cents per hour or 
part thereof in addition to the rates prescrib- 
ed in this clause. 

(19) Special Rates not Cumulative: Where more 
than one of the disabilities entitling an 
employee to extra rates exists on the same job 
the employer shall be bound to pay only one 
rate, namely — the highest for the disabilities 
so prevailing. Provided that this subclause 
shall not apply to confined space, dirt 
money, height money or hot work, the rates 
for which are cumulative. Provided further 
that this subclause shall not operate so as to 
prevent the payment of the allowance 
prescribed for ship repair work in addition to 
the extra rate prescribed for confined space 
(but only if the employer and the employee 
agree that the degree of discomfort is so ex- 
ceptional as to warrant the payment of this 
extra rate in addition to the allowance for 
ship repair work) or for pneumatic tools, or 
boiler work. 

(20) The work of an electrical fitter shall not be 
tested by an employee of a lower grade. 

(21) An employee required to repair or maintain 
incinerettes shall be paid one dollar and 56 
cents per unit. 

(22) Protective Equipment: 
(a) The employer shall make available a suf- 

ficient supply of protective equipment 
(as for example hand screens, goggles, 
glasses, gloves, aprons, leggings, gum- 
boots and oilskins) for use by employees 
when engaged on work for which some 
protective equipment is reasonably 
necessary. 

(b) Every employee shall sign an 
acknowledgement on receipt thereof, 
but such equipment shall at all times re- 
main the property of the employer. 

(c) During the time the same are on issue to 
the employee he shall be responsible for 
any loss or damage thereto, fair wear 
and tear attributable to ordinary use ex- 
cepted. 

(d) No employee shall lend another 
employee any protective equipment 
issued to such first mentioned employee, 
and if the same be lent both the lender 
and the borrower shall be deemed guilty 
of wilful misconduct. 

(e) Before any protective equipment which 
has been used by an employee is re- 
issued by the employer to another 
employee it shall, where necessary, be 
effectively sterilised. 

(f) Protective cream shall be supplied to 
moulders when considered necessary by 
the employer. 

(23) (a) Subject to the provisions of this clause, 
an employee whilst employed on foun- 
dry work shall be paid a disability 
allowance of 17 cents for each hour 
worked to compensate for all 
disagreeable features associated with 
foundry work including heat, fumes, at- 
mospheric conditions, sparks, damp- 
ness, confined space and noise. 

(b) The foundry allowance herein prescrib- 
ed shall also apply to apprentices and 
unapprenticed juniors employed in 
foundries: provided that where an ap- 
prentice is, for a period of half a day or 
longer, away from the foundry for the 
purpose of receiving tuition, the amount 
of foundry allowance paid to him shall 
be decreased proportionately. 

(c) The foundry allowance herein prescrib- 
ed shall be in lieu of any payment other- 
wise due under this clause and does not 
in any way limit an employer's obliga- 
tions to comply with all relevant re- 
quirements of Acts and Regulations 
relative to conditions in foundries. 

(d) For the purpose of this subclause foun- 
dry work shall mean: 
(i) Any operation in the production of 

castings by casting metal in moulds 
made of sand, loam, metal, 
moulding composition or other 
material or mixture of materials, or 
by shell moulding, centrifugal 
casting or continuous casting; and 

(ii) Where carried on as an incidental 
process in connection with and in 
the course of production to which 
paragraph (i) of this definition ap- 
plies, the preparation of moulds 
and cores (but not in the making of 
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patterns and dies in a separate 
room), knock out processes and 
dressing operations, 

but shall not include any operation per- 
formed in connection with: 
(aa) non-ferrous die casting (including 

gravity and pressure); 
(bb) casting of billets and/or ingots in 

metal mould; 
(cc) continuous casting of metal into 

billets; 
(dd) melting of metal for use in printing; 
(ee) refining of metal. 

(24) An electrician — special class, electrical fitter 
and/or an armature winder; or an electrical 
installer who holds, and in the course of his 
employement may be required to use, a cur- 
rent 'A' grade or 'B' grade licence issued pur- 
suant to the relevant regulation in force on 
the 28th day of February, 1978 under the 
Electricity Act, 1945, shall be paid an 
allowance of ten dollars and 30 cents per 
week. 

Clause 17. — Car allowance: Delete this clause 
and insert in lieu: 

17.—Car Allowance. 
(1) Where an employee is required and authoris- 

ed to use his own motor vehicle in the course 
of his duties, he shall be paid an allowance 
not less than that provided for in the table set 
out hereunder. Notwithstanding anything 
contained in this subclause the employer and 
the employee may make any other arrange- 
ment as to car allowance not less favourable 
to the employee. 

(2) Where an employee in the course of a 
journey travels through two or more of the 
separate areas, payment at the rates prescrib- 
ed herein shall be made at the appropriate 
rate applicable to each of the separate areas 
traversed. 

(3) A year for the purpose of this clause shall 
commence on the 1st day of July and end on 
the 30th day of June next following. 

Rates of Hire for Use of Employee's 
Own Vehicle on Employer's Business. 

Area and Details 

Distance travelled each 
year on employer's 
business — 
Metropolitan Area: 

First 8000 Km 
Over 8000 Km 

South West Land Divi- 
sion: 

First 8000 Km 
Over 8000 Km 

North of 23.5 deg 
South Latitude: 

First 8000 Km 
Over 8000 Km 

Engine Displacement (in 
cubic centimetres) 

Over 1600cc 1600ccand 

per Km under per Km 

30.8 cents 22.4 cents 
19.9 cents 15.0 cents 

31.5 cents 23.1 cents 
20.4 cents 15.4 cents 

35.3 cents 26.1 cents 
22.6 cent 17.1 cents 

of StcltC* 
First 8000 Km 32.8 cents 24.0 cents 
Over 8000 Km 21.2 cents 16.0 cents 

(4) "Metropolitan Area" means that area within 
a radius of fifty kilometres from the Perth 
Railway Station. 
"South West Land Division" means the 
South West Land Division as defined by Sec- 
tion 28 of the Land Act 1933 excluding the 
area contained within the Metropolitan 
Area. 

(5) The allowances prescribed in this clause shall 
be varied in accordance with any movement 
in the allowances in the Public Service Motor 
Vehicle Allowances Award 1976. 

Clause 18. — Fares and Travelling Allowances: 
Delete this clause and insert in lieu: 

18.—Fares and Travelling Allowances. 
(1) An employee in the Architectural Division of 

the Public Works Department, who is re- 
quired to start and finish on the job, shall be 
paid an allowance in accordance with the 
provision of this subclause to compensate for 
travel patterns and costs peculiar to the in- 
dustry, which includes mobility requirements 
of employees, and the nature of employment 
in construction work— 
(a) On places within a radius of 50 

kilometres from the General Post Of- 
fice, Peth — five dollars and 90 cents 
per day. 

(b) for each additional kilometre to a radius 
of 60 kilometres from the General Post 
Office, Perth — 30 cents per kilometre; 

(c) Subject to the provisions of paragraph 
(d) work performed at places beyond a 
60 kilometre radius from the General 
Post Office Perth shall be deemed to be 
distant work unless the employer and 
the employees with the consent of the 
union, agree in any particular case that 
the travelling allowance for such work 
shall be paid under this clause, in which 
case an additional allowance of 30 cents 
per kilometre shall be paid for each 
kilometre in excess of the 60 kilometre 
radius. 

(d) In respect of work carried out from an 
employer's depot situated outside a 
radius of 60 kilometres from the General 
Post Office Perth, the main Post Office 
in the town in which such depot is 
situated shall be the centre for the pur- 
pose of calculating the allowance to be 
paid. 

(e) Where transport to and from the job is 
provided by the employer from and to 
his depot or such other place more con- 
venient to the employee as is mutually 
agreed upon between the employer and 
the employee, half the above rates shall 
be paid; provided that the conveyance 
used for such transport is provided with 
suitable seating and weatherproof cover- 
ing. 

(2) (a) An employee residing in the suburban 
area who is required to start work at 
some place other than his usual 
workshop or place of employement 
shall, if the time taken in travelling from 
his place of residence to the job and 
return exceeds the time normally taken 
in travelling from his usual place of 
residence to his usual workshop or place 
of employment and return, be paid for 
such excess travelling time at ordinary 
rates; and if the fares actually and 
reasonably incurred in such travelling 
exceed the fares normally paid by the 
employee in travelling from his place of 
residence and return, the employer shall 
pay the amount by which such fares ex- 
ceed those usually paid for travelling to 
and from his usual workshop or place of 
employment. 

(b) This subclause does not apply to 
employees to whom subclause (1) of this 
clause applies. 
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(3) (a) The provisions of this subclause apply 
only to employees who are engaged for 
permanent employment at depots north 
of the 26th parallel of south latitude. 

(b) In this subclause,. "fare" includes the 
cost of transporting any tools owned by 
an employee and required by him in his 
employment. 

(c) Subject to the provisions of this 
subclause, the fare of an employee from 
the place of engagement to any place of 
employement shall be paid by the 
employer and the employee shall be paid 
at ordinary rates for not more than eight 
hours in any day for time spent in 
travelling to the place of employment in- 
cluding time occupied in waiting for 
transport connections, but if the 
employee uses a mode of travel not ap- 
proved by the employer travelling time 
in excess of eight hours shall not be 
allowed unless the Board of Reference 
otherwise determines. 

(d) The amount of the fare paid by an 
employer pursuant to paragraph (c) of 
this subclause may be deducted from the 
subsequent earnings of the employee 
concerned in such manner as is agreed in 
writing between the employee and the 
employer. 

t") If an employee completes six months' 
continuous service with an employer or 
is dismissed before that time through no 
fault of his own, any amount deducted 
by that employer from the employee's 
wages pursuant to paragraph (d) of this 
subclause shall be refunded to the 
employee. 

(f) The employer shall pay the fare of the 
employee from the place of employment 
to the place of engagement if the 
employment terminates and:— 
(i) the employee has completed twelve 

months' continuous service with 
that employer; or 

(ii) the employee has completed six 
months' continuous service with 
that employer and is dismissed 
through no fault of his own. 

(g) Where an employee has completed six 
months' continuous service and leaves 
for a reason deemed reasonable by his 
employer, he shall be paid one-sixth of 
the fare referred to in paragraph (f) of 
this subclause for each month of service 
in excess of six months. 

5. Clause 19. — Distant Work — Construction: 
Delete subclause (6) of this clause and insert in 
lieu: 

(6) An employee to whom the provisions of 
subclause (1) of this clause apply shall be 
paid an allowance of 11 dollars and 80 cents 
for any weekend that he returns to his home 
from the job but only if— 
(a) he advises the employer or his agent of 

his intention no later than the Tuesday 
immediately preceding the weekend in 
which he so returns; 

6. First Schedule — Wages: Delete subclauses (7) 
and (9) of this clause and insert in lieu:— 
(7) (a) In addition to the appropriate rate of 

pay prescribed elsewhere in this 
Schedule an employee shall be paid— 
(i) 22 dollars and 30 cents per week if 

he is engaged on the construction of 
a large industrial undertaking or 
any large civil engineering project. 

(ii) 20 dollars and 20 cents per week if 
he is engaged on a multi-storeyed 
building, but only until the exterior 
walls have been erected and the 
windows completed and a lift made 
available to carry the employee bet- 
ween the ground floor and the floor 
upon which he is required to work. 
A multi-storeyed building is a 
building which, when completed, 
will consist of at least five storeys. 

(iii) 11 dollars and 90 cents per week if 
he is engaged otherwise on con- 
struction work falling within the 
definition of construction work in 
clause 5. — Definitions of this 
award. 

(b) Any dispute as to which of the aforesaid 
allowances applies to particular work 
shall be determined by the Board of 
Reference. 

(c) An allowance paid under this subclause 
includes any allowance otherwise 
payable under clause 16. — Special 
Rates and Provisions of this award. 

(9) Tool Allowance: 
(a) Where an employer does not provide a 

tradesman or an apprentice with the 
tools ordinarily required by that 
tradesman or apprentice in the per- 
formance of his work as a tradesman or 
as an apprentice the employer shall pay 
a tool allowance of— 
(i) $7.10 per week to such tradesman, 

or 
(ii) in the case of an apprentice a 

percentage of $7.10 being the 
percentage which appears against 
his year of apprenticeship in clause 
(6) of this Schedule for the purpose 
of such tradesman or apprentice 
supplying and maintaining tools or- 
dinarily required in the per- 
formance of his work as a 
tradesman or apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this clause shall be in- 
cluded in, and form part of the ordinary 
weekly wage prescribed in this Schedule. 

(c) An employer shall provide for the use of 
tradesman or apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesman or apprentice shall replace 
or pay for any tools supplied by his 
employer if lost through his negligence. 

(b) he is not required for work during that 
weekend; 

(c) he returns to the job on the first working 
day following the weekend; and 

(d) the employer does not provide or offer 
to provide suitable transport. 
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ENGINEERING TRADES (STATE 

Award No. 1 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 421 of 1983 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and others, Ap- 
plicants and State Energy Commission of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr D. Skipworth on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, the Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch and The 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Mr S. Dunstan 
and with him Mr N. Fry on behalf of the respondent, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Engineering Trades (State Energy 
Commission) Award No. 1 of 1969 be varied in 
accordance with the following schedule and that 
such variation shall have effect as from the begin- 
ning of the first pay period commencing on or 
after the 28th day of March, 1984. 

Dated at Perth this 29th day of March, 1984. 
(Sgd.)G.A. JOHNSON, 

[L.S.] Commissioner. 

Schedule 

1. Clause 2 — Arrangement: 
(A) Renumber Clause 33 — District Allowances to 

Clause 34 — District Allowances. 
(B) Insert new Clause 33 — Payment of Wages. 

2. Clause 10 — Payment for Sickness: Delete 
paragraph (b) of subclause (1) and insert in lieu: 

(b) The unused portion of the entitlement 
prescribed in paragraph (a) hereof, in any ac- 
cruing year, shall be allowed to accumulate 
and may be availed of in the next or any suc- 
ceeding year. Any such entitlement ac- 
cumulated to a worker as at the 8th June, 1981 
shall be adjusted in hours in the ratio of thirty- 
seven and one-half to forty. 

3. Clause 11 — Compassionate Leave: Delete this 
clause and insert in lieu: 

11. — Compassionate Leave. 
(1) A worker (other than a casual worker) shall, 

on the death within Australia of a wife, hus- 
band, father, mother, brother, sister, child or 
stepchild be entitled, on notice, to leave up to 
and including the day of the funeral of such 
relation, and such leave shall be without 
deduction of pay for a period not exceeding 
the number of hours worked by the worker in 
two ordinary working days. Proof of such 
death shall be furnished by the worker to the 
satisfaction of the employer. 

(2) Provided that payment in respect of compas- 
sionate leave is to be made only where the 
worker otherwise would have been on duty, 
and shall not be granted in any case where the 
worker concerned would have been off duty in 
accordance with his roster, or on long service 
leave, annual leave, sick leave, workers' com- 
pensation, leave without pay, holiday, or a 
special day off. 

(3) For the purposes of this clause, the words 
"wife" and "husband" shall include a person 
who lives with the worker as a de facto wife or 
husband. 

4. Clause 12 — Annual Leave: 
(A) Delete subclause (1) and insert in lieu: 

(1) (a) Subject to the provisions of this 
clause, a period of four weeks' leave, 
with payment of ordinary wages as 
prescribed, shall be allowed annually 
to a worker by the employer after a 
period of twelve months' continuous 
service with the employer. 
(b) For the purpose of paragraph 
(a) hereof, "four weeks' leave" shall 
mean one hundred and fifty hours' 
leave. 
(c) If the worker so requests, the 
annual leave allowed in paragraph (a) 
hereof may be taken in two periods, 
provided that each period consists of 
a minimum of forty-one and two- 
thirds or thirty-seven and one-half 
hours, and that such periods are 
taken in complete weeks in ac- 
cordance with the recognised work 
pattern of the worker concerned. 
(d) In taking leave, if a worker's 
leave entitlement expires part way 
through a day, the worker shall have 
the option of resuming duty for that 
full day or take the balance of the 
day as approved leave without pay. 
(e) In addition to the payment for 
annual leave, a worker shall receive a 
loading calculated on the following 
basis— 

(i) seventeen and one-half per 
cent of the worker's "rate 
of wage" calculated at the 
date of accrual; 

(ii) "rate of wage" shall com- 
prise the wage a worker 
would have received in 
respect of the ordinary time 
he would have worked had 
he not been on leave during 
the relevant period; 
but the loading prescribed 
in this paragraph shall not 
apply to proportionate 
leave on termination." 

(B) Delete subclause (4) and insert in lieu: 
"(4) Subject to the provisions of 

subclause (6) of this clause, a worker 
whose employment terminates after 
one month's continuous service in 
any qualifying twelve-monthly 
period, shall be paid 2.88 hours' pay 
in respect of each completed week of 
continuous service in that qualifying 
period." 

(C) Delete subclause (5) and insert in lieu: 
"(5) A worker whose employment .ter- 

minates shall be entitled to payment, 
including the loading prescribed in 
subclause (1) (e) hereof, for any com- 
plete period of annual leave due to 
him." 

(D) Renumber subclause (9) to subclause (10) and 
insert a new subclause (9): 

"(9) Any annual leave entitlement ac- 
cumulated to a worker as at the 8th 
June, 1981 shall be adjusted in hours 
in the ratio of thirty-seven and one- 
half to forty." 
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5. Clause 13 — Holidays: Delete paragraph (b) of 
subclause (1) and insert in lieu: 

"(b) When any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or a Sunday, the 
holiday shall be observed on the next suc- 
ceeding Monday, and if that Monday is a 
special day off, or if the holiday falls on a 
special day off, then that special day off shall 
be observed on the next succeeding Tuesday. 
Provided that when Boxing Day falls on a Sun- 
day or a Monday, the holiday shall be observ- 
ed on the next succeeding Tuesday; provided 
further that where Boxing Day is so 
substituted, and where the Monday im- 
mediately preceding that Tuesday is a special 
day off, then that special day off shall be 
observed on the next succeeding Wednesday. 
In each case, the substituted day shall be a 
holiday without deduction of pay and the day 
for which it is substituted shall not be a holi- 
day." 

6. Clause 14 — Long Service Leave: Delete this 
clause and insert in lieu: 

"14. — Long Service Leave. 
(1) The conditions embodied in the document 

"Long Service Leave conditions — State 
Government Wages Employees" as con- 
solidated in June, 1980, shall apply with the 
exception that on and from the first day of 
April, 1977 long service leave for the second 
period of service shall accrue at the rate of 
thirteen weeks' leave for seven years of con- 
tinuous service. 

(2) For the purpose of subclause (1) of this clause, 
"thirteen weeks' leave" shall mean four hun- 
dred and eighty-seven and one-half hours' 
leave. 

(3) Any long service leave entitlement accrued to a 
worker as at the 8th June, 1981 shall be ad- 
justed in hours in the ratio of thirty-seven and 
one-half to forty. 

(4) In taking leave, if a worker's leave entitlement 
expires part way through a day, the worker 
shall have the option of resuming duty for that 
full day or take the balance of the day as ap- 
proved leave without pay." 

7. Clause 17 — Hours of Duty: Delete this clause 
and insert in lieu: 

"17. — Hours of Duty. 
(1) Subject to the provisions of subclause (2) of 

this clause, thirty-seven and one-half hours, 
exclusive of Saturday and Sunday work, shall 
constitute a week's work. No day's work shall 
exceed seven and one-half hours without pay- 
ment of overtime 

(2) Provided that, by agreement between the 
employer and unions party to this award, the 
ordinary hours may be worked over a fort- 
nightly period of nine days, exclusive of work 
performed on Saturday, Sunday and the 
special day off, with each day consisting of 
eight hours and twenty minutes without pay- 
ment of overtime. 

(3) The ordinary hours of work shall be con- 
secutive except for an unpaid meal break 
which shall not exceed one hour. 

(4) The ordinary hours of duty shall be between 
the hours of 6.00 a.m. and 5.30 p.m. Monday 
to Friday inclusive, except for shift workers 
whose conditions of employment are the sub- 
ject of agreement between the employer and 
the unions party to this award. 

(5) (a) The ordinary hours of duty within 
the spread of hours provided in 
subclause (4) of this clause shall not be 
altered without consultation with the 
unions party to this award. 

(b) Notwithstanding the provision of 
paragraph (a) hereof, the ordinary hours 
of duty for workers in Construction and 
Workshops Group shall be from 7.00 
a.m. to 3.50 p.m. when working at the 
Muja Power Station site or other major 
construction sites. 

(6) For the purpose of computing time for which 
payment is to be made, calculations shall be 
made to the nearest one-quarter hour. 

(7) For the purpose of meeting the needs of the in- 
dustry, the employer may require any worker 
to work reasonable overtime, including work 
on Saturdays, Sundays, holidays and special 
days off, at the rate prescribed by this award, 
and unless reasonable excuse exists, the worker 
shall work in accordance with such require- 
ment." 

8. Clause 18 — Guaranteed Week: Delete subclause 
(1) and insert in lieu: 

"(1) Subject to the provisions of this clause, the 
employer shall guarantee to each worker, 
other than a casual worker, a full week's work 
exclusive of Saturday and Sunday work. Pro- 
vided that where a nine day fortnight is work- 
ed, the employer shall guarantee to each 
worker seventy-five hours' work over the fort- 
nightly period exclusive of Saturday, Sunday 
and the special day off. Each weekly or fort- 
nightly period shall stand by itself." 

9. Clause 19 — Overtime. 
(A) Delete subparagraph (ii) of paragraph (d) of 

subclause (5) and insert in lieu: 
"(ii) time worked on Saturdays, Sundays 

holidays or special days off between 
the usual starting time and the usual 
ceasing time shall not be deemed to 
be overtime." 

(B) Delete paragraphs (b) and (c) of subclause (9) 
and insert in lieu: 

"(b) Subject to the provisions of 
paragraph (c) hereof, the allowance 
of four dollars and ninety cents 
prescribed in paragraph (a) of this 
subclause shall be halved where the 
employer provides transport, 

(c) The provisions of paragraph (b) 
hereof shall not apply to workers 
located at Muja Power Station who 
shall be paid an allowance of one 
dollar when special provisions apply 
in relation to the provision of 
transport by the employer." 

(C) Delete subclause (10) and insert in lieu: 
"(10) (a) A worker who works overtime 

on a Sunday shall be paid for not less 
than four hours at the rate applicable 
to that day, and the worker shall not 
be obliged to work for the four hours 
if the job for which he was brought in 
is completed in less than four hours, 
but if he is called out for duty more 
than once within a period of four 
hours from the start of a previous 
call-out for duty, he shall not be en- 
titled to any further payment for time 
worked within that period of four 
hours. 
(b) Subject to the provisions of 
paragraphs (c) and (d) hereof, in ad- 
dition to the minimum payment 
detailed in subclause (a), a worker re- 
quired to return to work overtime 
after leaving his employer's premises, 
and who returns home on completion 
of that overtime, shall be paid four 
dollars and ninety cents. 
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(c) The allowance of four dollars 
and ninety cents prescribed in 
paragraph (b) of this subclause shall 
be halved where the employer pro- 
vides transport. 
(d) The provisions of paragraphs 
(b) and (c) hereof shall not apply to 
workers located at Muja Power Sta- 
tion when special provisions apply in 
relation to the provision of transport 
by the employer." 

(D) Delete paragraph (d) of subclause 
(13) and insert in lieu: 

"(d) Where a worker (other than a casual 
worker) is called in to work on a Sun- 
day, holiday or special day off 
preceding an ordinary working day, 
he shall, wherever reasonably prac- 
ticable, be given ten consecutive 
hours off duty before his usual star- 
ting time on the next day. If this is 
not practicable, then the provisions 
of paragraphs (b) and (c) of this 
subclause shall apply mutatis mutan- 
dis." 

10. Clause 32 — Wages: 

(A) Delete the words "Subject to the provisions of 
this subclause, a worker, other than an ap- 
prentice or a junior worker, shall be paid the 
rate per week assigned to his class of work" 
appearing in subclauSe (1) and insert in lieu the 
words: 

"(1) Subject to the provisions of this 
subclause, a worker, other than an 
apprentice or a junior worker, shall 
be paid the rate per week, and in ad- 
dition the special payment, assigned 
to his class of work, for thirty-seven 
and one-half hours' work." 

(B) Delete paragraphs (a) and (b) of subclause (1) 
and insert in lieu: 

"(a) in his third year of service, the rate 
per week for thirty-seven and one- 
half hours' work shall be that 
prescribed in Column "A", 

(b) in his fourth or subsequent year of 
service, the rate per week for thirty-, 
seven and one-half hours' work shall 
be that prescribed in Column "B"." 

(C) Delete the words "A leading hand i.e. a 
worker placed in charge of three or more other 
workers or otherwise classified by the 
employer as a leading hand, shall be paid the 
additional margin set out hereunder—" ap- 
pearing in subclause (2) and insert in lieu the 
words: 

"A Leading Hand (i.e. a worker placed 
in charge of three or more other workers 
or otherwise classified by the employer 
as a leading hand), shall be paid the ad- 
ditional margin set out hereunder for 
thirty-seven and one-half hours' 
work—" 

(D) Delete subclause (5) and insert in lieu: 
"(5) A casual worker shall be paid twenty 

percent of the ordinary rate, in addi- 
tion to the ordinary rate for thirty- 
seven and one-half hours' work, 
prescribed for his class of work." 

(E) Delete subparagraph (i) of paragraph (a) of 
subclause (6) and insert in lieu: 

"(i) six dollars and eighty cents per week 
for thirty-seven and one-half hours' 
work to such tradesman; or" 

(F) Delete paragraph (b) of subclause (6) and in- 
sert in lieu: 

"(b) Any tool allowance paid pursuant to 
paragraph (a) of this subclause shall 
be included in, and form part of, the 
ordinary weekly wage for thirty- 
seven and one-half hours' work 
prescribed in this clause." 

11. Renumber Clause 33 — District Allowances to 
Clause 34 —District Allowances and insert new Clause 
33 — Payment of Wages: 

"33. — Payment of Wages. 
(1) Subject to the provisions of subclause (2) of 

this clause, wages shall be paid fortnightly by 
cheque on each alternate Thursday at the 
worker's recognised work location. 

(2) Where the worker elects in writing, the wages 
shall be paid into a bank account, building 
society or approved credit union; and the 
receipt of such bank, building society or credit 
union shall be a full and sufficient discharge 
for the amount paid thereto. 

(3) Workers who, as at the 3rd July, 1981 had 
elected to be paid in cash shall, until they elect 
otherwise, continue to be so paid." 

Fitters (Continuous Process 
Work) Hospitals 

Award No. 20 of 1971 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 195 of 1984 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant, and 
Hon. Minister for Health, Respondent. 

Order 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr J.J. Radisich on behalf of the respon- 
dent, and by consent the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, hereby orders— 

That the Fitters (Continuous Process Work) 
Hospitals Award No. 20 of 1971 be varied in ac- 
cordance with the following schedule and that 
such variation shall have effect from the beginn- 
ing of the first pay period commencing on or after 
the 24th day of December, 1983. 

Dated at Perth this 18th day of April, 1984. 

(Sgd.) B.J. COLLIER 
[L.S.] Commissioner. 

Schedule 

1. Clause 4.—Rates of Pay: Delete this clause and 
insert in lieu: 

4.—Rates of Pay 
(1) The total rates of wages payable to employees 

covered by this award shall be as follows: 
On After 1 After 2 

Engage- yr of yrs of 
ment service service 

$ $ $ 
Fitter  288.50 292.60 296.10 
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Provided that a fitter who holds a Boiler Atten- 
dant's Certificate and who in addition to his work 
as a Fitter, is required to maintain and supervise 
the operation of a boiler shall be paid an 
allowance per week at the rate of: 

(i) When employed at Royal Perth Hospital 
  $8.00 

(ii) At any other hospital  $4.90 
(2) Tool Allowance 

(a) Where an employer does not provide a 
tradesman with tools ordinarily required 
by that tradesman in the performance of 
his work as a tradesman the employer 
shall pay a tool allowance of $7.10 per 
week to such tradesman for the purpose 
of such tradesman supplying and main- 
taining tools ordinarily required in the 
performance of his work as a 
tradesman. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this subclause shall be 
included in, and form part of, the or- 
dinary weekly wage prescribed in this 
clause. 

(c) An employer shall provide for the use of 
tradesmen all necessary power tools, 
special purpose tools and precision 
measuring instruments. 

(d) A tradesman shall replace or pay for any 
tools supplied by his employer if lost 
through his negligence. 

2. Clause 6.—Overtime: Delete subclause (2) of this 
clause and insert in lieu: 

(2) When an employee is required for overtime 
duty in excess of one hour after the usual ceas- 
ing time without being notified the previous 
day he shall be supplied with any meal re- 
quired or shall be paid $3.80 in lieu of such 
meal. This subclause shall not apply to 
workers residing within a radius of 800 metres 
of the works. 

FRUIT AND PRODUCE MARKET EMPLOYEES. 

Award No. 50 of 1955. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1113 of 1982. 

Between: The West Australian Shop Assistants and 
Warehouse Employees' Industrial Union of 
Workers, Perth, Applicant, and Berryman & 
Langley Pty. Ltd. and others, Respondents. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
and intervening on behalf of the Confederation of 
Western Australian Industry (Inc.), and Mr J.A. Spurl- 
ing on behalf of the Attorney General and intervening 
on behalf of the Public Service Board, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979, hereby 
orders:— 

That the Fruit and Produce Market Employees 
Award No. 50 of 1955 be varied in accordance 
with the following schedule and that such varia- 

tion shall have effect from the beginning of the 
first pay period commencing on or after the 1st 
day of May, 1984. 

Dated at Perth this 17th day of April, 1984. 
By the Commission in Court Session, 

(Sgd.) D. CORT 
[L.S.] Commissioner. 

Schedule. 
Clause 11. — Wages: Delete this clause and insert in 

lieu: 
11.—Wages. 

The minimum wages payable to workers 
covered by this award shall be as follows: 

(1) Adults 
$ 

Storeman  251.70 
Head Storeman  270.60 

(2) Whilst so engaged, casual hands shall be paid 
the rate of twenty per cent in addition to the 
rates prescribed herein. 

(3) Junior Male Workers (per cent of rate 
prescribed for Storeman in (1) hereof): 

Per Week 
% 

Under 16 years of age  40 
16 to 17 years of age  50 
17 to 18 years of age  60 
18 to 19 years of age  70 
19 to 20 years of age  80 
20 to 21 years of age  90 

GAS WORKERS (FREMANTLE 
GAS AND COKE COMPANY). 
Consent Award No. 1 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 1059 of 1982. 

BETWEEN Australasian Society of Engineers, 
Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch, 
Applicant, and Fremantle Gas and Coke Co. 
Ltd., Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the appli- 
cant and Mr S. D. Lott on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders — 

That the Gas Workers (Fremantle Gas and 
Coke Company) Consent Award No. 1 of 1974 be 
varied in accordance with the following schedule 
and that such variation shall have effect as from 
the beginning of the first pay period commencing 
on or after the 6th day of April, 1984. 

Dated at Perth this 16th day of April, 1984. 
(Sgd.) D. CORT, 

[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 8.—Overtime: Deletes subclause (4) of this 

clause and insert in lieu thereof the following:— 
(4) a worker required to work overtime for more 

than two hours shall be supplied with a meal 
by the employer or be paid $3.80 for a meal 
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and, if owing to the amount of overtime work- 
ed a second or subsequent meal is required, he 
shall be supplied with each meal by the 
employer or be paid $2.65 for each such meal 
so required. 

2. Clause 18.—Special Rates and Provisions: Delete 
subclauses (1), (2) and (3) of this clause and insert in lieu 
thereof the following:— 

(1) Height Money — Any worker working on any 
temporary scaffolding, swinging stage, 
bosun's chair or ladder at a height of 40 feet or 
over from the ground, shall be paid $1.25 per 
day in addition to the rate of pay for the job, 
provided he so works four hours or over in any 
one day. If he works less than four hours, he 
shall be paid at the higher rate only for the 
time worked. 

(2) Wet Money — Any worker working in wet 
ground shall be paid 94 cents per day extra in 
addition to his ordinary or overtime rate of 
pay. Wet ground means ground in which, in 
the opinion of the Engineer, it is impracticable 
for the workers to work without getting wet 
feet provided that where watertight boots are 
supplied by the employer there shall not be any 
allowance for wet ground. 

(3) Dirt Money — A worker shall be paid an 
allowance of 25 cents per hour when engaged 
on work an unusually dirty nature where 
clothes are necessarily unduly soiled or damag- 
ed or boots are unduly damaged by the nature 
of the work done. 

GATE, FENCE AND 
FRAMES MANUFACTURING 

Award No. 24 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 1061 of 1982. 

BETWEEN The Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers Western Australian Branch, Appli- 
cant, and Boral Cyclone Limited and Others, 
Respondents. 

Order 
HAVING heard Dr J. Crouch on behalf of the appli- 
cant and Mr C.B. Parks on behalf of the respondents, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, hereby orders — 

That the Gate, Fence and Frames Manufactur- 
ing Award No. 24 of 1971 be varied in ac- 
cordance with the following schedule and that 
such variation shall have effect from the beginn- 
ing of the first pay period commencing on or after 
the date hereof. 

Dated at Perth this 6th day of April, 1984. 
(Sgd.)B.J. Collier, 

[L.S.] Commissioner. 

Schedule 
1. Clause 7.—Overtime: Delete paragraph (g) of 

subclause (2) of this clause and insert in lieu: 
(g) Subject to the provisions of paragraph (h) of 

this subclause, a worker required to work 
overtime for more than two hours shall be sup- 
plied with a meal by the employer or be paid 
$3.80 for a meal and if, owing to the amount 
of overtime worked, a second or subsequent 
meal is required he shall be supplied with each 
such meal by the employer or be paid $2.65 for 
each such meal so required. 

2. Clause 14.—Special Rates and Provisions: Delete 
subclauses (1), (2) and (4) of this clause and insert in 
lieu:- 

(1) Dirt Money: A worker shall be paid an 
allowance of 25 cents per hours when engaged 
on work of an unusually dirty natures where 
clothes are necessarily unduly soiled or damag- 
ed or boots are unduly damaged by the nature 
of the work done. 

(2) Confined Space: A worker shall be paid an 
allowance of 31 cents per hour, when because 
of the dimensions of the compartment or space 
in which he is working, he is required to work 
in a stooped or otherwise cramped position, or 
without proper ventilation. 

(4) A worker, holding a Third Year First Aid 
Medallion of the St John Ambulance Associa- 
tion appointed by the employer to perform 
first aid duties, shall be paid $5.00 per week in 
addition to the ordinary rate. 

3. Clause 19.—Fares and Travelling Time: Delete 
subclause (2) of this clause and insert in lieu:- 

(2) A worker, to whom subclause (1) of this clause 
does not apply and who is engaged on con- 
struction work or regular repair service and/or 
maintenance work, shall be paid an allowance 
in accordance with the provisions of this 
subclause to compensate for excess fares and 
travelling time from the worker's home to his 
place of work and return — 
(a) On places within a radius of 27 

kilometres from the General Post Of- 
fice, Perth — 97 cents per day. 

(b) For each additional kilometre up to 48 
kilometres — 4 cents per kilometre. 

(c) Subject to the provisions of paragraph 
(d), work performed at places beyond 48 
kilometres from the General Post Of- 
fice, Perth, shall be deemed to be out- 
side work unless the employer and the 
workers, with the consent of the union, 
agree in any particular case that the 
travelling allowance for such work shall 
be paid under this clause, in which case 
an additional allowance of 5.2 cents per 
kilometre shall be paid for each 
kilometre in excess of 48 kilometres. 

(d) In respect to work carried out from an 
employer's depot situated more than 48 
kilometres from the General Post Of- 
fice, Perth, the main Post Office in the 
town in which such depot is situated 
shall be the centre for the purpose of 
calculating the allowance to be paid to 
workers, as follows:- 

(i) On places of work within a radius of 
3 kilometres from such Post Office 
— Nil. 

(ii) On places of work beyond a radius of 
3 kilometres but within a radius of 20 
kilometres from such Post Office — 
97 cents per day. 

(iii) For each additional kilometre up to 
48 kilometres — 4 cents per 
kilometre. 
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(e) Where transport to and from the job is 
provided by the employer from and to 
his depot or such other place more con- 
venient to the worker as is mutually 
agreed upon between the employer and 
the worker, half the above rates shall be 
paid. Provided that the conveyance used 
for such transport is provided with 
suitable seating and weatherproof cover- 
ing. 

4. First Schedule — Wages: Delete subclause (5) of 
this Schedule and insert in lieu:- 

(5) Tool Allowance: 
(a) Where an employer does not provide a 

tradesman or an apprentice with the 
tools ordinarily required by that 
tradesman or apprentice in the per- 
formance of his work as a tradesman or 
as an apprentice, the employer shall 
pay a tool allowance of — 

(i) $7.10 per week to such tradesman, or 
(ii) in the case of an apprentice a percen- 

tage of $7.10, being the percentage 
which appears against his year of ap- 
prenticeship in clause (3) of this 
Schedule 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the per- 
formance of his work as a tradesman or 
apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this clause shall be in- 
cluded in, and form part of, the or- 
dinary weekly wage prescribed in this 
Schedule. 

(c) An employer shall provide for the use of 
the tradesmen or apprentices all 
necessary power tools, special purpose 
tools and precision measuring in- 
struments. 

(d) A tradesman or apprentice shall replace 
or pay for any tools supplied by his 
employer, if lost through his negligence. 

5. Second Schedule — 38 Hour Week Provisions: 
Clause 6.— Overtime (Second Schedule Employees): 
Delete subclause (3) (f) of this clause and insert in lieu: 
(3) (f) Subject to the provisions of paragraph (g) 

of this subclause, an employee required to 
work overtime for more than two hours shall 
be supplied with a meal by the employer or be 
paid $3.80 for a meal and if, owing to the 
amount of overtime worked, a second or 
subsequent meal is required he shall be sup- 
plied with each such meal by the employer or 
be paid $2.65 for each meal so required. 

GATE, FENCE AND FRAMES 
MANUFACTURING. 
Award No. 24 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 987 of 1983. 

Between: The Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers Western Australian branch, Appli- 
cant, and Boral Cyclone Limited and others, 
Respondents. 

Order 
HAVING heard Dr J. Crouch on behalf of the appli- 
cant and Mr C B Parks on behalf of the respondents, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, hereby orders — 

That the Gate, Fence and Frames Manufactur- 
ing Award No. 24 of 1971 be varied in accordance 
with the following schedule and that such varia- 
tion shall have effect from the beginning of the 
first pay period commencing on or after the date 
hereof. 

Dated at Perth this 6th day of April, 1984. 
(Sgd) B J COLLIER, 

[L.S.] Commissioner 

Schedule. 
Clause 7. — Overtime: Delete subclause 2(f) of this 

clause and insert in lieu:— 
(f) A worker shall not be compelled to work 

for more than five hours without a break 
for a meal. 

GOVERNMENT RAILWAYS 
LOCOMOTIVE ENGINEMEN'S 

Award No. 13 of 1973 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 771 of 1983. 

Between: The West Australian Locomotive Engine 
Drivers', Firemen's and Cleaners' Union of 
Workers, Applicant and the Western Australian 
Government Railways Commission trading as 
Westrail, Respondent. 
Before Mr Commissioner G. A. Johnson. 

The 28th day of March, 1984. 
Mr S. R. Edwards (of Counsel) on behalf of the appli- 

cant. 
Mr G. Overman (of Counsel) and with him Mr L. 

Leeder on behalf of the respondent. 
Mr P. Sharkey (of Counsel) and with him Mr B. A. 

McMahon (of Counsel) and Mr J. A. Hanley interven- 
ing on behalf of the Australian Railways Union of 
Workers, West Australian Branch. 

Reasons for Decision. 

THE COMMISSIONER: On 15th February 1901. The 
West Australian Locomotive Engine Drivers' Firemen's 
and Cleaners' Union of Workers was registered and in- 
corporated as an industrial union under the Industrial 
Conciliation and Arbitration Act, 1900. 
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Rules of the union contained the following objects. 
Rule 2 "The objects of this Union shall be to raise 

funds from time to time by contributions 
from the members thereof, for the purpose 
of mutual assistance in cases of accident, to 
extend its powers of usefulness to the ut- 
most limits, consistent with a due obser- 
vance of the Rules and Regulations of the 
Railway Department, and to act as the 
mouthpiece of the members in soliciting 
redress of any grievance under which any 
member may labor, after failing to obtain 
redress through the channels provided in 
the Rules and Regulations referred to 
above". 

and the following eligibility provision 
Rule 3 "Any Locomotive Engine Driver, Firemen 

or Cleaner employed on the West 
Australian Railways, and not under the age 
of 18 years, shall be eligible for member- 
ship of this Union, and every member of 
the Union shall be a worker within the 
meaning of the Act." 

The Rules and Regulations of the Railway Depart- 
ment referred to in Rule 2 above are those which were 
made pursuant to the acts relating to the maintenance of 
railways commencing with The Railways Act 1878 42 
Viet. No. 31. Reference to those Rules and Regulations 
suggest that locomotives were steam driven and that 
trains were crewed by a driver, a fireman and a guard. 

Since then changes have occurred both to Rule 3 and 
to the operation of the State's rail system. Rule 3 now 
reads:— 

The Union shall consist of an unlimited number 
of persons employed on the West Australian 
Government Railways as locomotive engine 
drivers or firemen, washout men, packers and 
trimmers, trainee-enginemen and locomotive 
cleaners. 
For the purpose of this rule "locomotive engine 
driver" includes the driver of any form of trac- 
tion used on work for which a locomotive is 
usually used, and "locomotive fireman" includes 
the fireman on any such form of traction. 
A person who— 

(a) is employed on work which, at the 19th 
December, 1969, was regulated by the provi- 
sions of an award to which this Union was not 
a party; or 

(b) is employed on work which the Commission 
has refused to regulate by an award to which 
this Union is a party 

shall not be a member of this Union. 
A person shall not be a member of this Union 
who is not a worker except in capacity of an 
honorary member or a member who or whose 
personal representative is entitled to some finan- 
cial benefit or financial assistance under these 
Rules v/hile not being a worker. Any person eligi- 
ble for membership of the Union shall, on the 
presentation of a membership form duly signed 
and witnessed, be proposed by one and seconded 
by another member at the monthly meeting of the 
Union and if a majority of the members present 
vote in favour of his becoming a member, he shall 
be considered elected. 

Instead of the steam locomotives of 1901 there are 
diesel and diesel-electric locomotives.-the relevant Act is 
the Government Railways Act, 1904 No. 23 of 1904 as 
amended, and the Rules and Regulations are those 
which came into operation on 1st January, 1963 as part 
of the By-laws made pursuant to the provisions of sec- 
tion 23 of the Act. With some exceptions the crews of 
trains comprise a driver, a fireman and a guard. The ex- 
ceptions consist of certain railcars both for 
metropolitan and country passenger services on which 
firemen are not required. 

For some time now discussions have taken place on 
ways to limit the cost to the people of this State by effec- 
ting economies in the operation of the State's rail system 
so as to reduce the annual loss on that service. Over the 
years there has been the process of dieselisation, the 
reduction of the rail passenger service and the shedding 
of the costly to handle small goods traffic. Much of the 
rail traffic today consists of bulk goods such as wheat, 
coal and bauxite conveyed by trains restricted to the one 
commodity called "block trains". 

Initially for such trains and later for others the 
department, now The Western Australian Government 
Railways Commission trading as Westrail, intends to fix 
a crew of two, a driver and a drivers assistant and, while 
there is no dispute about the status of the driver in this 
new arrangement, there certainly is about the status of 
the driver's assistant. In passing, it is worth reporting 
that the changes taking place in this State are similar to 
those taking place in other rail systems in Australia and 
probably for much the same reasons. 

The dispute referred to earlier comes about this way. 
The two classifications which will cease to exist on block 
trains are those of fireman and guard. Firemen, as I 
already noted, are eligible to join the Western 
Australian Locomotive Engine Drivers', Firemen's and 
Cleaners' Union of Workers (LEDF&C) while the 
Guard is eligible to join the Australian Railways Union 
of Workers, West Australian Branch (ARU). The 
eligibility rule of that union is ... . 

Rule4 "Any person employed in the W.A. 
Government Railway Services, who is a 
worker within the meaning of the Industrial 
Arbitration Act, 1912-1974 as amended or 
replaced from time to time, and is not 
under fourteen years of age. may be admit- 
ted as a member provided he is not eligible 
to become a member of the West 
Australian Locomotive Engine Driver's, 
Firemen's and Cleaners' Union of 
Workers, and provided he is properly pro- 
posed by one and seconded by another 
financial member, and the majority of the 
members present vote in his favour at any 
regular meeting of the Union and member- 
ship to date from the date the entrance fee 
is paid. No person shall be a member of this 
Union, except in the capacity of an 
honorary member, who is not a worker 
within the meaning of the Industrial Ar- 
bitration Act, 1912-1974, as amemded or 
replaced from time to time. Intending 
members must complete and sign the form 
of application for membership, and for- 
ward same to the Sub Branch Secretary 
together with the entrance fee. Except as 
hereinafter provided, any member who 
ceased to be a W.A. Government Railway 
employee shall no longer be a member. The 
State President, State Secretary, Assistant 
State Secretary and State Organiser shall be 
members of the Union." 

Each union says that it should have the exclusive right 
to enrol persons employed as driver's assistants. I 
observe in passing that the exclusion in the rule of the 
ARU in favour of the LEDF&C gives the right to enrol 
its exclusive character. Westrail invited the two unions 
to sort out their differences in an amicable manner but 
no agreement was forthcoming so the proceedings now 
before the Commission were commenced to have the 
problem resolved. 

The applicant in these proceedings is the LEDF&C 
and it has sought to amend its award by including the 
following definition. 

"Fireman" means a worker by whatever name 
called, including driver's assistant, whose duties 
include the duties of a fireman and any related 
duties which may be specified from time to time. 
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The respondent, Westrail, has agreed to the amend- 
ment but says that such agreement should not be taken 
to mean a preference for the LEDF&C over the ARU in 
the resolution of this dispute. It has agreed merely to 
facilitate the hearing and subsequent introduction of 
two man crews. During the proceedings Westrail has 
been of considerable assistance to the Commission by 
supplying material relating to the introduction of two 
man crews. The ARU sought and was granted leave to 
intervene in the proceedings. Its argument put in the 
simplest of terms is that the award can not be amended 
in the manner sought because the applicant union does 
not have the right to enrol drivers' assistants under rule 
3 of its registered rules. That being so, the right to enrol 
and consequent award coverage shifts to the ARU. 

The parties and the intervenor accept that the case is 
to be decided by the Commission on the interpretation 
of rule 3 of the LEDF&C union's rules. As a threshold 
argument, the ARU says that the form of the applica- 
tion to amend the award does of itself deny the claim of 
the LEDF&C that the work of the driver's assistant is 
encompassed within the rule. The ARU maintains that 
the LEDF&C is attempting to gain by award definition 
that which is denied it by its rule. 

In reply the LEDF&C accepts that it is not possible to 
amend the award without the necessary support from 
the rule, denies that it is attempting to avoid the rule and 
submits that the Commission has the power to make 
such adjustment to the claim as the circumstances dic- 
tate. 

1 agree with the submission of the LEDF&C and so 
ruled during the proceedings. It being made clear by 
that union that its application survived or died on the in- 
terpretation alone and being able to rely on the provi- 
sions of paragraphs (1) and (v) of subsection (1) of sec- 
tion 27 of the Industrial Arbitration Act, 1979 to correct 
any wording of a claim which fails to reflect accurately 
that claim, I saw no good purpose being served by ad- 
journing the procedings or dismission the application to 
allow a correction of any error. 

Turning now to the arguments put by the unions, I go 
first to the intervening ARU. In its submission, the 
ARU says that the driver's assistant is a new classifica- 
tion of employee, neither fireman nor guard; that state- 
ment having the support of Westrail as, on several occa- 
sions, it has identified the classification of driver's assis- 
tant as being new. Alternatively, it says that, if the 
duties of the new position are examined, it will be found 
that they are substantially that of a guard and that the 
new position is basically a guard in a new guise. 

As the calling of fireman is defined in neither the rules 
of the LEDF&C nor its award (Government Railways 
Locomotive Enginemen's Award No. 13 of 1973), the 
ARU says that it is necessary to find the facts as they 
relate to the duties of guards and firemen over time. In 
doing that it is obvious that there have been significant 
changes in the operation of the State's rail system par- 
ticularly in dieselisation and its effect upon the work of 
a fireman. 

When under steam, the fireman carried out a range of 
duties as an active member of the team; since dieselisa- 
tion those duties have diminished to the extent that the 
fireman is litle more than an obsever. When comparison 
is made with the proposed duties of a driver's assistant, 
the current duties of a fireman form a small part of the 
total, the bulk being duties normally done by a guard. 
In any event according to the ARU, the changes over 
time have created a situation where the fireman, that is 
the person whose chief function was to fire the 
locomotive, has virtualy disappeared in the framework 
of two man crews. 

Reference was made to the By-law 54 Rules. Rule 1 
defines "fireman" as "any employee for the time being 
engaged in firing a locomotive or otherwise assisting the 
driver of a train". The submission of the ARU is that 
the use of the words "or otherwise assisting the driver of 
a train" do not make the employee a driver's assistant. 
Nor do they take away the primary duty which is to fire 

a locomotive. In any event the whole tenor of the defini- 
tion calls for the word "or" to be read "and" so as to 
have practical application in the context of steam trains 
because being engaged in firing a locomotive and other- 
wise assisting the driver was the reality of the work. 

In the proposed alterations to the Rules, that inter- 
pretation is to be changed to: 

Driver's assistant means the employee responsi- 
ble for assisting the driver in the proper and effi- 
cient working of the train. 

The new definition is carried through the rules by 
replacing the word "fireman" with "driver's assis- 
tant". That change according to the ARU makes the se- 
cond person something vastly different to somebody 
who is merely the offsider to the driver. The second per- 
son is some replacement for the guard, is involved in 
assisting in the safeworking of the train, is not restricted 
to the simple assistance in the locomotive. In accepting 
responsibility for certain safeworking duties the second 
person will need to exercise a quality of independence of 
activity and independence of judgement, so taking him 
away from being the mere assistant of the driver. 

Reference was made to railcar drivers who operate 
without a fireman but with a guard. The proposal for 
the driver's assistant is really no different. Much atten- 
tion was given to the training of guards and firemen, to 
areas of work which are quite new and to assessments of 
the proportion of guard's work and firemen's work in 
proposed two man crew operations for specific trips. 

Reference was made to a number of authorities in 
support of the objection and they will be seen listed at 
the conclusion of these reasons. 

For the applicant LEDF&C union the submissions 
went to two areas, first to demonstrate that the union 
has the right to enrol driver's assistants and second that, 
as a matter of merit, the application should be granted. 

In the submission on the primary proposition, the 
union discussed the strong link existing between those 
working on the locomotive and referred to as 
enginemen. This community of interest is centered upon 
the responsibility of the driver and fireman in the 
preparation and the running of the locomotive. 
Reference was made to the sequence of promotion, the 
interdependence generated in a crew and the resultant 
calling of "enginemen" which the LEDF&C has tradi- 
tionally covered. The step to driver's assistant is a con- 
tinuation of that concept. 

Attention was given to the use of the disjunctive "or" 
in between "locomotive engine drivers" and "firemen" 
in Rule 3 of the union's rules and it was suggested that 
the use of the disjunctive confirms and emphasises the 
historic and traditional affiliation between the two call- 
ings which are a branch of the composite vocation of 
enginemen. 

The use of that term is justified and confirmed by the 
existence of the classification of "trainee engineman": 
trainee for fireman and driver. Again it was emphasised 
that the driver's assistant is but a natural part of that 
vocational group; it exhibits the same character as the 
enginemen. 

The driver's assistant was seen by the LEDF&C as be- 
ing an engineman and therefore part of the job family 
concerned with the locomotive and reflected by award 
coverage, part of a scheme of promotion and as the man 
who assists the driver being no different to the fireman. 
By contrast the guard has entirely different functions, 
different union representation, different training and 
different responsibilities. 

The changes which will bring into being the classifica- 
tion of driver's assistant will not seriously disturb the 
existing practices and duties of a fireman. The driver's 
assistant will perform only some of the duties that 
previously had been carried out by the guard. Reference 
was made to many of the duties of a fireman which will 
be continued by the driver's assistant, so that the 
fireman to be driver's assistant will continue to be part 
of the vocation of enginemen with their community of 
interest. 
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Reference to the By-law 54 Rules indicated that the 
fireman is subject to the direction of the driver, a re- 
quirement to be continued with respect to the driver's 
assistant. In the definition of fireman, there is no sup- 
port for the proposition that the only concept of a 
fireman is that relating to a boiler firer. It does however 
confirm the fact that the person who assists the driver is 
by definition a fireman. The change to the Rule merely 
acknowledges the new arrangement. 

It was argued that the change to diesei power 
necessitated changes in the duties of firemen particular- 
ly with respect to the firing of boilers. That change took 
place over some years in the 1960's yet there was no ob- 
jection by the ARU for the LEDF&C to continue to 
enrol firemen. The changes contemplated now do 
nothing to lessen the meaning of what is a fireman. 

Considerable attention was given to the authorities 
dealing with the interpretation of eligibility rules and as 
with those of the ARU, I will contend myself with pro- 
viding a list at the end of these reasons rather than deal- 
ing with them in full detail. 

Considerable evidence was adduced by the unions 
but, for reasons which will become obvious later, I do 
not intend reviewing it except to the extent of noting 
that the evidence traversed the duties of guards and 
firemen, looked at certain historic factors and estimated 
with respect to the duties of the new position. In each 
case the evidence was from employees with long ex- 
perience in Westrail. 

In dealing with this matter there is, I believe, only one 
place to start and that is 1901. At that time the applicant 
union was registered in a form which has continued to 
the present and so that time may be said to be the date 
of birth of the union for the purposes of the Industrial 
Arbitration Act, 1979. It should be noted that the union 
then as now was able to enrol only employees of the 
Government railway system. Apart from proceedings 
involving the Midland Railway Company of Western 
Australia in 1902 (WAAR 35 and 72), the interest of the 
union has been exclusively in Westrail. 

At the same time the 1900 Rules and Regulations had 
application and from them it is possible to form some 
idea of the context in which the union gained registra- 
tion. Bearing in mind that the section headed Working 
of Trains beginning with Rule 145 sets out duties and 
responsibilities of a number of classifications, the docu- 
ment has great persuasive value in considering the 
meaning of the words in the eligibility rules of the two 
unions. The authority for so doing will follow later. 

In the following extracts I have endeavoured to select 
those references which are material to the matter before 
me. 

147. The Fireman must in all cases be under the 
direction of the Driver. 

157. The Engine-driver and Fireman must carefully 
observe all signals and .... 

160. The Engine-driver and Fireman must pay im- 
mediate attention to and obey all signals .... 

161. (a) As far as practicable, the Engine-driver 
must have his Fireman disengaged when ap- 
proaching or passing a Signal Box during 
shunting operations, so that he also may keep 
a good look out for Signals. 

164. (a) When two engines are employed to draw 
a train, the Driver and Fireman of the leading 
engine are responsible for the observance of 
signals and the working of the continuous 
brake. 

173. Engine-drivers and Firemen must so arrange 
their fires as to avoid any unnecessary emis- 
sion of smoke from their engines whilst stan- 
ding at or passing stations. 

174 Each train is under the control of the 
Head Guard, who must give the Engine-driver 
any instructions that may be necessary as to 
the working of the train. 

186. (b) The Engine-driver and Fireman must fre- 
quently during the journey, especially when 
passing a signal box look back and see that the 
whole of the train is following in a safe and 
proper manner. 

191. (b) He (the guard) must keep a good look out 
and should he see any reason to apprehend 
danger he must use his best endeavours to give 
notice thereof to the Engine-driver. 

At this point it is worthwhile establishing a basis for 
the next steps in these reasons. 

In Re Williams Moore, and Alley ex parte 
Australian Building Construction Employees and 
Builders Labourers' Federation, the High Court, 
by majority, has conveniently summarised the 
various authorities as follows: 

The eligibility provisions in the rules of a 
registered organisation of employees serve the 
function of defining the general area or areas 
of industry or industrial pursuit from which 
members can legitimately be drawn and with 
which the organisation can legitimately be con- 
cerned (see Reg. v. Dunlop Rubber Australia 
Ltd; Ex p. Federated Miscellaneous Workers' 
Union of Australia (1957), 97 C.L.R. 71, at p. 
87; Reg. v. Clarkson; Ex p. Victorian 
Employers Federation (1973), 131 C.L.R. 100, 
at pp. Ill and 113; Co-operative Bulk Handl- 
ing Ltd. v. Waterside Worker's Federation of 
Australia (1980), 49 F.L.R. 355, at pp. 357- 
358). Since such eligibility provisions con- 
stitute a reference point for courts, commis- 
sions, employers, employees and other 
organisations in determining or ascertaining 
an organisation's proper coverage and field of 
operation, they must be construed objectively 
(see Reg. v. Aird; Ex p. Australian Workers' 
Union (1973), above, at p. 659; Reg. v. Cohen; 
Ex p. Motor Accidents Insurance Board 
(1979), 53 A.L.J.R. 719, at pp. 720 and 723). 
In so construing them, however, it is permissi- 
ble to pay regard to any common understan- 
ding among people concerned with relevant in- 
dustries and particularly with industrial mat- 
ters of the ordinary application of the words 
used and to take account of evidence of that 
common understanding furnished by the 
previous use of the words in the relevant 
organisation's rules and in statutory provi- 
sions, decisions, determinations, awards, 
reports and other papers concerned with the 
relevant industry or industries (see, for exam- 
ple, Rex v. Hickman; Ex p. Fox & Clinton 
(1945), 70 C.L.R. 598, at p. 613; Reg. v. Aird; 
Ex p. Australian Workers' Union, above, at p. 
659). 

Where this Court has ruled upon the con- 
struction and scope of the eligibility provisions 
of a particular registered organisation, the 
Court will be more than ordinarily reluctant, 
in a subsequent case involving the construction 
and scope of those provisions, to depart from 
its previous decision or to disregard views ex- 
pressed in considered comments made in 
reaching that decision. As has been mention- 
ed, eligibility provisions in the rules of a 
registered organisation constitute a reference 
point for persons apart from those involved in 
any particular case. The scope of such provi- 
sions can be of importance to the Commission 
in considering and determining applications 
for alterations to the rulers of both the 
organisation involved and other organisations, 
in determining whether an industrial dispute 
exists and in the processes of conciliation and 
arbitration for the settlement of such disputes. 
Their scope is of importance to employers in 
determining the organisation or organisations 
with which they should be concerned to deal 
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and negotiate and to employees in determining 
which organisation or organisations they are 
entitled to join. It is inevitable that any con- 
sidered views expressed in this Court on the 
construction or scope of eligibility provisions 
in the rules of a particular organisation will be 
accepted and acted upon by those concerned 
with or involved the construction of the 
eligibility provisions of a particular organisa- 
tion, to depart from considered views express- 
ed by the Court in a previous case as to the 
scope of those eligibility provisions. This is 
especially so where procedures for amending 
rules, however cumbersome, are available 
under the Act. 

(1983 57ALJ38 
at pp (39-40) 

It is obvious that this matter is not going to be resolv- 
ed on the simple basis of a pure interpretation which 
starts with the Oxford English Dictionary. There is a 
long history relating to the term "fireman" as it exists in 
Westrail and Rule 3 of the applicant union. I mention 
Westrail first because that organisation has the 
statutory power to fix the duties of firemen and did so in 
1900. The union can only operate within Westrail and so 
the duties fixed in 1900 set the background to the only 
possible understanding of the term "fireman" as it is 
contained in Rule 3 when registered in 1901. It seems to 
me in the absence of evidence to the contrary that I 
should accept the statutory provisions to the extent that 
they advert to the work of a fireman, guard or driver. 

Three things emerge from an examination of those 
rules. The fireman is under the direction of the engine 
driver at all times. The guard is in control of the train. 
There is little reference to the individual work of a 
fireman except in the emergency situation. A reference 
to page 253 of the Government Gazette dated 24th 
February, 1922, will show that in the new rules then 
published little change has taken place. The same may 
be said of the Rules published in the Government 
Gazette on 14th May, 1940, p. 789. The present Rules 
approved on 23rd August, 1962 again reflect substan- 
tially the same basic instructions set out in 1900. There 
is however the definition of Fireman to which I have 
already referred. 

Reverting to the 1900 provisions, I am satisfied the 
fireman was there in the cab to do what the driver 
wanted, like blowing the whistle, stoking the boiler, 
cleaning the cab, verifying signals; all being matters 
either directly related or ancillary to the business of get- 
ting a train from here to there in the safest and most ef- 
ficient way. Although there is no evidence to point to 
these tasks as being tasks of a fireman in 1900, evidence 
before me relating to the steam era would suggest a con- 
tinuity of practice over many years. Of all his duties, 
that which stands out in that it requires statutory em- 
phasis is that of "carefully observing all signals" (157), 
"keeping a good lookout" (161(a)) and so on. There is 
virtually no mention of firing a boiler and I presume 
that that task was, like blowing the horn, verifying 
signals, or cleaning the cab; a matter at the direction of 
the engine driver. 

There is I believe little room for any conclusion other 
than that the fireman was the assistant in the cab and 
there to do the bidding of the driver. That being so, it 
seems to me that, so long as the driver wants assistance 
and a person is engaged to work substantially in the 
capacity of providing that assistance, then he satisfies 
the requirements of Rule 3. 

I have no difficulty in accepting for those reasons that 
in the context of the three man crews presently working 
for Westrail, the second man on the locomotive 
assisting the driver can be called driver's assistant 
without inhibiting the right of such person to gain 
membership of the LEDF&C in the capacity of fireman. 

The question that follows is simply put; does the pro- 
posed change to two man crews destroy that capacity? 
Again it is a matter of fact but in this part of the case the 

723 

facts are not really facts. All that has been done in the 
planning for the change over to two man crews by 
Westrail is done with the advantage of extensive 
knowledge. So that if Westrail says that the driver's 
assistant will be required to do specific tasks then there 
is a reasonable assumption that those specific tasks will 
be done. Nonetheless, I have some reservation about the 
stability of the information before me even though that 
information will have the support of the statute through 
By-law 54. So far as block trains are concerned, there 
appears to be little doubt but I am reluctant to make 
comment on changes affecting other trains. Hopefully 
the comments to follow will assist the unions and 
Westrail in handling the problems of other trains during 
planning. 

As I have already remarked, so long as there is a per- 
son engaged substantially in a capacity to provide 
assistance for the driver, there is an entitlement to be 
enrolled as a fireman. In the evidence the unions 
endeavoured to apportion the duties of the driver's 
assistant on specific trips on the basis of previous 
guard's work or previous fireman's work. With respect, 
that as I see it is not the task at all. The task is simply to 
examine the duties of a driver's assistant to see whether 
he is engaged substantially in a capacity to provide 
assistance for the driver. It may be that a particular duty 
which is seen to be consistent with that criterion is a du- 
ty otherwise carried out by a guard. The duty when done 
by a driver's assistant is not a guard's duty it is a driver's 
assistant's duty because it assists the driver in the course 
of his work. In other words, it is not possible to say that 
a driver's assistant ceases to be a fireman because most 
of his work is that otherwise done by a guard. It would 
be true if most of the driver's assistant's work was work 
otherwise done by a guard and if that work did not 
assist the driver in the course of his work. 

Turning then to the particularity of the task, two 
things appear clearly from the material before me. The 
proposed amendments to the By-law 54, Rules establish 
the driver as being in control of the train when a two 
man crew is employed. Most of the duties of the guard 
which were of an authoritative nature have been vested 
in the driver of a two man crew. Duties coming from the 
guard to the driver's assistant appear to be not of this 
nature although, in the absence of specific counselling, I 
am not prepared to come to a firm conclusion upon this 
point by way of a general statement. 

The proposed duties of a driver's assistant contained 
in exhibit 7 contain duties which are not of assistance to 
the driver, that is supervising the unloading of the train 
and attaching or detaching wagons at intermediate 
points. In each case the responsibility appears to rest 
directly on the driver's assistant. Neither, on my 
understanding of the evidence, is sufficient to detract 
significantly from the total function of a driver's assis- 
tant. 

A reference to the proposed duties of a driver's assis- 
tant contained in exhibit Intervenor 2, for specific trains 
reveals nothing of significance which would not be part 
of the work of assisting the driver. 

On the material before me I am satisfied that the 
driver's assistant on block trains will be engaged 
substantially in a capacity to provide assistance for the 
driver. I am not prepared to come to any conclusion 
with respect to other types of trains and the minutes of a 
proposed amendment will reflect that reservation. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 771 of 1983. 
Between: The West Australian Locomotive Engine 

Drivers' Firemen's and Cleaners' Union of 
Workers, Applicant and The Western Australian 
Government Railways Commission Trading as 
Westrail, Respondent. 

HAVING heard Mr S. R. Edwards (of Counsel) on 
behalf of the applicant, Mr G. Overman (of Counsel) 
and with him Mr L. Leeder on behalf of the respondent 
and Mr P. Sharkey (of Counsel) and with him Mr B. A. 
McMahon (of Counsel) and Mr J. A. Haniey interven- 
ing on behalf of the Australian Railways Union of 
Workers, West Australian Branch, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979 hereby orders— 

That the Government Railways Locomotive 
Enginemen's Award No. 13 of 1973 be varied in 
accordance with the following schedule and that 
such variation shall have effect on and from the 
date hereof. 

Dated at Perth this 29th day of March, 1984. 
(Sgd.)G. A. JOHNSON 

[L.S.] Commissioner. 
Schedule. 

Clause 5. — Interpretation: After the interpretation 
"Worker" add: 

"Fireman" includes Driver's Assistant on Block 
Trains. 

(Country Recetval Points and Transfer Depots). 
Award No. 27 of 1968 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 659 of 1983 

Between The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Applicant, and Co-Operative Bulk Handling 
Limited, Respondent. 

Before the Commission in Court Session. 
Mr Senior Commissioner D.E. Cort, 

and Mr Commissioners B. J. Collier and G.L. Fielding 
The 3rd day of April, 1984. 

Mr P. McBride on behalf of the applicant. 
Mr A.J. Heelan on behalf of the respondent. 
Mr C.D. Lambert intervening on behalf of the Con- 

federation of Western Australian Industry (Inc.). 

Reasons for Decision. 
THE SENIOR COMMISSIONER: In this matter the 
Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers makes application to in- 
crease the camping allowance and the away from home 
allowance prescribed in clause 10 of the Grain Handling 
(Country Receival Points and Transfer Depots) Award 
No. 27 of 1968. 

Shortly stated, an allowance of $6.02 per week is 
payable at the moment to employees of Co-operative 
Bulk Handling Limited who have not been employed 
for three months and who live in accommodation pro- 
vided by the employer in accordance with clause 20 — 
Accommodation of the award, whilst employees who 
have been employed for three months or more and who 
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are required to work away from their usual place of 
employment are entitled to an allowance of $27.30 per 
week. Those allowances were prescribed by consent of 
the parties in an order of the Commission dated the 2nd 
day of July, 1981, and the union claims that they should 
be increased to $15.23 per week and $60.90 per week 
respectively. 

The basis upon which the claim is founded may be 
stated quite simply. It is that in the past, an allowance 
prescribed in the A.W.U. Construction and 
Maintenance Award has been adopted for the purposes 
of clause 10 — Camping, Away From Home and 
Travelling allowances in the Grain Handling Award. 
The living away from home allowance in the Federal 
Construction and Maintenance Award, which may be 
said to be the parent award for the previously mention- 
ed State A.W.U. Award, having been increased to 
$60.90 per week such an increase is claimed in the 
allowances in this award. By so doing, it is said that the 
matter is one to be dealt with under Principle 6(a)(iv) of 
the Principles adopted by this Commission. That Princi- 
ple permits an "equitable base" to be established for the 
purpose of adjusting wages and salaries on a regular 
basis, that is, in the sense that those terms are used in 
the 1983 National Wage Decision of the Australian 
Conciliation and Arbitration Commission and the Oc- 
tober 1983 decision of the Commission in Court Session 
(refer 63 WA1G 2207). 

Co-operative Bulk Handling Limited opposes the 
claim on several grounds. Briefly stated, they are that 
the conditions under which the allowance is payable are 
such that the allowance in the Construction and 
Maintenance Award is no longer appropriate and, in 
any event, should not be adopted by reason of the cir- 
cumstances which gave rise to its prescription in that 
award; that the state of the rural economy is such that 
an increase of the magnitude claimed should not be 
allowed and that the claim is precluded by the Principles 
adopted by the Commission in Court Session in October 
1983. 

The so called away from home allowance in the Grain 
Handling Award was the subject of a decision by the 
Commission in December 1969 (49 WAIG 1066 at 
p.1070). The background to the clause then in force is 
set out in that decision and a reading thereof shows the 
different circumstances under which the allowance is 
payable in this industry from those in the industry 
covered by the A.W.U. Construction and Maintenance 
Award. 

It is noted that in 1944 the Court decided to award an 
allowance to a permanent worker who was required to 
occupy accommodation temporarily away from his 
usual place of employment and looked to away from 
home allowance applicable to Government workers. In 
1962, by consent, the allowance was payable when re- 
quired to work at a siding and no reasonable transport 
facilities were available for a worker to proceed to and 
from his home elsewhere than at the siding. 

Although the Goverment award provided an allowance 
for a worker required to camp at the site of the work the 
condition under which the allowances were payable 
were no longer "like with like" — the parties adopted 
that allowance for the purposes of the Grain Handling 
Award. In 1969 the clause proposed by the Commission 
was re-drafted "in order that existing practices will not 
be unduly disturbed" (see p.1072) and notwithstanding 
the different circumstances under which the allowances 
were payable, the relevant allowance in the clause was 
again that in the Construction and Maintenance Award. 
Then in 1972 the Commission allowed a claim by the 
union which was not seriously resisted by the employer 
that the allowance in the Construction and Maintenance 
Award be prescribed (51 WAIG 1317) and since then the 
award has been amended, by consent, to reflect the 
allowance in that award. 

Since July 1981 when this award was last amended to 
reflect the allowance in the A.W.U. Construction and 
Maintenance Award, the allowance in the "parent" 

Federal Award has been increased on two occasions. 
The first was in June 1982 when the allowance was in- 
creased to $52.50 per week by consent of the parties to 
the Federal Award. That followed inspections of camps 
in which employees were required to live away from 
home on construction sites and which were carried out 
by a working party established by the employers follow- 
ing which an offer was made to the union. It is as well to 
mention also that in the intervening period, an interim 
offer by the employers had been implemented which 
had the effect of increasing the allowance of $27.30. 
The second increase was in December 1983 when the 
allowance was increased by about sixteen per cent from 
$52.50 to $60.90 under Principle 9(a)(i) adopted by the 
Australian Commission. That Principle reads — 

(i) Existing allowances which constitute a reim- 
bursement of expenses incurred may be ad- 
justed from time to time where appropriate to 
reflect the relevant change in the level of such 
expenses. 

I reject suggestion by the employer that these 
allowances may only be processed under Principle 9 — 
Allowances and do not fall within Principle 6 — 
Anomalies and Inequities. In the ordinary course Prin- 
ciple 9 would apply but should there be an anomaly or 
an inequity, Principle 6 operates, and in this particular 
case Principle 6(a) (iv) which enables the doctrines of 
comparative wage justice and maintenance of 
relativities to be utilised to establish an equitable base. 

My concern is whether an allowance from the 
A.W.U. Constuction and Maintenance Award which 
was increased to a substantial degree in 1982 following a 
review of the circumstances applying to employees re- 
quired to camp or to live at a construction site by direc- 
tion or because no reasonable transport facilities are 
available to enable them to proceed to their homes each 
day should be automatically adopted for the purposes 
of the Grain Handling Award. The principle of com- 
parative wage justice applies when the circumstances are 
reasonably comparable and it is clear that there is a dif- 
ference in the circumstances under which the allowances 
are payable although in the past the allowance in the 
Construction - and Maintenance Award has been 
adopted. It is relevant to record that the allowance in 
the Construction and Maintenance Award is stated to 
cover "the disabilities of living in the camp, the cost of 
food and incidentals and any travel costs at the weekend 
by men travelling away from camp to their homes and 
return". The substantially increased allowance in the 
Federal Award may be said to cover those disabilities 
and costs which no doubt explains why in December 
1983 the Australian Commission increased the 
allowance by a further sixteen per cent but those con- 
siderations do not apply to employees covered by the 
Grain Handling Award. 

Much has been written about the doctrine of com- 
parative wage justice and the important part it plays in 
determining rates of pay and conditions of employment 
which are fair and right. I repeat what was said recently 
in the matter of applications to amend several Hospital 
Employees' Awards— 

(i) Comparative wage justice has often been 
said to be the cornerstone of wage fixation 
for it is by comparing the wage of one 
employee with that of another, that the 
wage to be fixed may be seen to be fair. So 
it is that the wage of a hospital domestic in 
this State has been fixed by reference to the 
wage of hospital domestics elsewhere. But 
to adopt the view of Sheldon J. in the mat- 
ter of the Crown Employees (Electrical In- 
spectors — Government Architects' Branch 
— Department of Public Works) Award 
(67 NSWAR 513) the purpose of making a 
comparison is the assessment of a just and 
reasonable wage — it is a means to that 
end. It is the servant, not the master, of the 
system. And the principle should not be 
read so literally so as to place the arbitrator 
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in a position where the resultant wage 
would be palpably wrong in the environ- 
ment in which the employee is employed. 

(63 WAIG 1451 at p. 1453) 
The doctrine generally applies when the work and the 

conditions under which it is performed may be likened 
the one with the other which is not really the case in this 
matter. I would have little hesitation in rejecting the 
claim if it were not for the fact that, in the past and not- 
withstanding the different circumstances under which 
the allowances are payable, the allowance applicable to 
"construction employees" has been seen to be ap- 
propriate for employees in this industry. 

There is also another consideration. In December 
1983, it was established to the satisfaction of the 
Australian Commission that there had been a change in 
the level of expenses incurred (Principle 9(a)(i)) which 
enabled a greater increase to be granted than the in- 
crease of 4.3 per cent which applied generally to 
allowances (Principle 9(a)(i)). It follows that that 
allowance constituted a reimbursement of expenses in- 
curred but that would not appear to be the case in the 
circumstances under which the allowance is payable in 
this industry. In any event, to adopt the Federal rate we 
would need to be satisfied of a sixteen percent change in 
the level of expenses incurred by employees in this in- 
dustry. That was not attempted having regard to the 
nature of the union's submission. 

All in all, I consider that in the light of the review of 
the allowance by employers covered by the Federal 
Award the allowance agreed upon as a consequence of 
that review should not be automatically adopted for the 
purposes of the grain handling industry. It would be 
"palpably wrong in the environment in which the 
employee is employed". That is not to say that the 
Federal allowance would not be appropriate for those 
"permanent" employees covered by the Grain Handling 
Award who are required to live away from home. 

It has been recorded in these reasons for decision that 
the existing allowances were last adjusted in July 1981 
and in view of changes which have been made in 
allowances at large in awards of this Commission since 
that date, I do not consider that the existing allowances 
may be regarded as constituting an equitable base for 
the purpose of the Principles. It is for that reason I re- 
ject the employer's proposal to increase the allowances 
by only 4.3 per cent. In the circumstances, I consider 
that it would be appropriate to adjust the existing 
allowances in line with the movement which has taken 
place in the Consumer Price Index. That would produce 
an allowance of $7.90 per week for an employee in ac- 
commodation provided by the employer and $36.00 per 
week for an employee working away from his usual 
place of employment. I would issue an order to that ef- 
fect but would leave it open for the union at the speak- 
ing to minutes to seek an appropriate allowance should 
any employee who has been employed for three months 
or more be required to live away from home. 
MR COMMISSIONER COLLIER: I have had the ad- 
vantage of reading the Reasons for Decision of the 
senior Commissioner and see no purpose in repeating 
many of the facts contained therein. 

I would grant the union's claim. The relationship bet- 
ween the Away from Home Allowance in the Grain 
Handling Award and the Camping Allowance in the 
A.W.U. Construction and Maintenance Award is hard- 
ly a passing flirtation. It has remained intact for forty 
years since the Court of Arbitration first fixed the 
allowance for a permanent worker. 

This Commission in Court Session is concerning itself 
with the 'equitable base' concept and in the absence of 
compelling changed circumstances I am at a loss to ap- 
preciate why a relationship which has been maintained 
for such a long time either by agreement between the 
parties or by order of the Commission should now be 
broken up. Indeed the custom is of such long standing 
that it would be reasonable to expect the onus of show- 
ing why a change is necessary to be with the party who 
seeks it. 

I am constrained to repeat what I said in the Dental 
Technicians case (63 WAIG p.933) and the Hospital 
Domestics case (63 WAIG p.1451) that the wage 
restraint order of the Commission in Court Session was 
never intended to be used as a tool to break an establish- 
ed nexus and the onus rests squarely with those who 
seek a change to show that such is merited. The same 
can be said with equal authority of the decision of the 
Commission in Court Session in the Recent State Wage 
case. There it was made clear that the Commission 
recognised the propriety of subjecting to tests of a kind 
similar to those which will apply to claims by unions 
during the duration of the principles any claim by an 
employer to worsen conditions (63 WAIG p.2209). To 
seek to break a long standing relationship which would 
have the effect of denying to an employee an increase 
which would otherwise have become due is tantamount, 
in my view, to a claim to worsen conditions. 

MR COMMISSIONER FIELDING: The Grain Handl- 
ing (Country Receival Points and Transfer Depots) 
Award 27 of 1968, by Clause 10, provides for camping 
and living away from home allowances. For those 
employees with less than three months' continuous ser- 
vice and who "live in the accommodation provided by 
the employer", the Award currently fixes an allowance, 
described as a "camping allowance", of $6.02 per week. 
For employees with more than three months' con- 
tinuous service, and "who are required by the employer 
to work a distance of at least eight kilometres away 
from their usual place of employment", the Award fixes 
an allowance, described as an "away from home 
allowance", of $27.30 per week. This claim seeks to 
isncrease those allowances to $15.23 and $60.90 respec- 
tively. 

The rates prescribed for each of the allowances were 
last adjusted in 1981, in line with adjustments to the 
State A.W.U. Construction and Maintenance Award 
1965. It is common ground that for many years the 
allowances in question have been set on the basis of a 
direct nexus with the camping allowance provided in 
that lastmentioned Award. Furthermore, it is accepted 
that the allowances under the Award have been tradi- 
tionally derived from the Federal A.W.U. Construction 
and Maintenance Award, which for these purposes can 
be taken as the parent Award. The Applicant's claim is 
based solely on the basis of that traditional nexus. 

The Respondent opposes the claim, save to the extent 
of an increase in the allowances of the order of 4.3 per 
cent, relying on the Commission's review of the 1983 
National Wage decision (see: (1983) 63 WAIG 2207). 
The basis of its opposition is that the size of the increase 
is such as to increase its existing wages bill by approx- 
imately 5 per cent, at a time when the grain growing in- 
dustry, on which the Respondent is entirely dependent 
for its viability, is suffering a downturn in production of 
approximately 20 per cent. It argues too that the in- 
creases in the Federal A.W.U. Construction and 
Maintenance Award which have given rise to this claim, 
arose in the main as the result of an agreement with 
respect to the implementation of the 38 hour week in the 
building and construction industry, to which it was not 
party. Furthermore, it argues that the basis on which the 
allowances were fixed is not relevant to the grain handl- 
ing industry. The Respondent argues, too, that the 
claim is outside the Commission's guidelines established 
after its review of the 1983 National Wage decision. 

In accordance with the Commission's wage fixing 
guidelines, the Confederation of Western Australian In- 
dustry (Incorporated) intervened in these proceedings, 
and in the main supported the arguments of the Respon- 
dent, claiming that there was no inequity arising out of 
the existing allowances, because the work being done in 
this industry bore little or no relationship with that in 
the building and construction industry. In any event, it 
argues, a historic nexus was not enough under the 
guidelines to establish such an inequity. The confedera- 
tion's argument was that the allowance should be in- 
creased by 4.3 per cent and no more. 
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Whatever may have been the practice in the past with 
respect to fixing the allowances now under review, on 
this occasion I am far from convinced that it would be 
proper on this occasion to grant the claim to the extent 
sought. I accept, as a general principle, that where there 
is a clear and well-established nexus, the onus is on the 
party who wishes the Commission to depart from that 
nexus to justify that such a departure is warranted, (see 
for example: In re International Home Products Pty 
Ltd Laboratory Staff (1980) AR (NSW) 652). In my 
view, the Respondent has clearly discharged that onus. 

The camping allowance, as it applies under the 
A.W.U. Government Construction and Maintenance 
Award 1965, requires employees to "camp or live at the 
site of any work, either by direction of the employer, or 
because no reasonable transport facilities are available 
to enable them to proceed to and from their homes each 
day". On the other hand, the instant Award requires 
only that an employee be required to work at a distance 
of at least eight kilometres from his usual place of 
employment to be entitled to an allowance of the same 
magnitude. The evidence discloses, and indeed it is clear 
from the terms of the instant Award, that the allowance 
now in question is truly an an away from home 
allowance, and not a camping allowance, as is the case 
for the comparative allowance under the A.W.U. 
Government Construction and Maintenance Award. 
Furthermore, the record indicates that the current 
allowance under the Federal A.W.U. Construction and 
Maintenance Award was fixed to take into account, 
amongst other things, "the disability of employees be- 
ing required to live in a camp" and "the necessity for 
employees to provide themselves with food and to cook 
the food", (see: Transcript, Australian Conciliation and 
Arbitration Commission Matters C4481 and C4482 of 
1981, page 72, 4th June, 1982). The evidence indicates 
that it is rare for any of those disabilities to be en- 
countered by employees under the instant Award. 
Clearly, therefore, not only is this not a case of compar- 
ing like work environment with like, but one of compar- 
ing allowances catering for different disabilities. Whilst 
these differences may have existed for some time, they 
become more significant when the substantial increase 
in the camping allowance under the parent Award is 
made as it was in 1982 by consent, after industrial ac- 
tion, after inspections and examination of the 
disabilities associated with large construction sites in 
remote areas of this country, and on the basis that there 
was a close interaction on such construction sites bet- 
ween Australian Worker's Union personnel, and 
building and metal trades personnel who were already 
entitled to allowances in the order of that finally in- 
serted into the Federal A.W.U. Construction and 
Maintenance Award 1982. I cannot see how any of 
those considerations are relevant to the Grain Handling 
(Country Receival Points and Transfer Depots) Award. 
On the face of it, the nature of the grain handling in- 
dustry bears little or no resemblance to the building and 
construction industry, particularly in respect of large 
construction work. Furthermore, the Respondent was 
not a party to the negotiations which led to the substan- 
tial increase in the allowances under the Federal Award. 
I cannot think it in any way just that the result of those 
negotiations should be passed on to an unrelated in- 
dustry, irrespective of the circumstances, simply by vir- 
tue of historical considerations. 

A nexus is simply a convenient vehicle by which con- 
ditions of employment are fixed, and care should be 
taken to ensure that particular nexi are not given 
legislative status. The Commission should not subor- 
dinate its role to nexi, and in my view should be slow to 
require others to adopt the terms of agreements reached 
outside industrial tribunals and in a limited 
marketplace, even though those agreements may 
ultimately obtain the sanction of industrial tribunals. 
An historical link between awards does not make the 
idiosyncrasies of one market relevant to those in 
another place. The factors disclosed in these pro- 
ceedings are a good illustration of that. 

Furthermore, on this occasion, the indications are 
that the increases sought in the allowances present such 
a significant increase in the Respondent's total wages 
bill that there needs to be a sound basis to increase the 
allowances to the extent sought. The Applicant should 
be required to justify just why it is that the disabilities 
associated with working some distance from the usual 
workplace, as distinct from having to live away from 
home, need to attract an allowance of the order of $60 
per week, more especially when it represents an increase 
of more than 100 per cent in the existing rate. 

The nature and magnitude of allowances for camping 
and work at distant places in the various Awards of this 
Commission are so wide and varied that I find it dif- 
ficult to conclude that the allowances now under review 
are so inequitable as to require the making of a new 
equitable base for the purposes of the Commission's 
wage fixing guidelines. lit my view, therefore, the most 
appropriate course at this time is to increase the 
allowances by 4.3 per cent. 
MR SENIOR COMMISSIONER CORT: It is the deci- 
sion of the Commission in Court Session* by majority, 
that the allowances in Clause 10 be increased to $7.90 
and $36.00 per week but at the speaking to minutes the 
union may raise the question of a worker covered by 
subclause (2) of the clause who is required to live away 
from home. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 659 of 1983. 

Between the Australian Workers Union, West 
Australian Branch, Industrial Union or Workers, 
Applicant, and Co-Operative Bulk Handling 
Limited, Respondent. 

Order. 
HAVING heard Mr P. McBride and later Mr N. Cin- 
quina on behalf of the applicant, Mr A.J. Heelan on 
behalf of the respondent and Mr C.D. Lambert In- 
tervening on behalf of the Confederation of Western 
Australian Industry (Inc.) the Commission in Court Ses- 
sion, pursuant to the powers conferred on it under the 
Industrial Arbitration Act, 1979 hereby orders — 

That the Grain Handling (Country Receival Points and 
Transfer Depots) Award No. 27 of 1968 be varied in ac- 
cordance with the following schedule and that such 
variation shall have effect on and from the 2nd day of 
January, 1984. 
Dated at Perth this 18th day of April 1984. 

By the Commission in Court Session, 
[L.S.] (Sgd.) D. CORT 

Commissioner. 

Schedule 

Delete subclause (1) and paragraph (a) of subclause 
(2) of Clause 10. — Camping Away from Home and 
Travelling Allowance and insert in lieu: 

(1) Camping Allowance: Employees who have not 
been employed for three months continuous 
service and who live in the accommodation 
provided by the employer in accordance with 
Clause 20 of this award, shall be paid an 
allowance of seven dollars and ninety cents for 
each completed weekly pay period they are 
available for work. Should an employee be ab- 
sent from duty or live in the accommodation 
for less than a week, the payment shall be one 
dollar and twelve cents for each day worked on 
which the employee is living in the ac- 
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commodation including one dollar and twelve 
cents for each Saturday, Sunday or holiday, 
but only if the employee is available for work 
on the working day immediately preceding and 
succeeding such Saturday, Sunday and holi- 
day. 

(2) Away from Home Allowance: (a) Employees 
who have been employed for three months or 
more continuous service and who are required 
by the employer to work a distance of at least 
eight kilometres away from their usual place of 
employment shall be paid an allowance of thir- 
ty six dollars for each completed weekly pay 
period they are available for work. Should an 
employee be absent from duty in any week or 
is required to work away from the usual place 
of employment, for less than a complete week, 
the allowance shall be five dollars and fourteen 
cents for each day worked away from the usual 
place of employment including five dollars and 
fourteen cents for each Saturday, Sunday or 
holiday but only if the employee is available 
for work at a place away from their usual place 
of employment on the working day immediate- 
ly preceding and succeeding such Saturday, 
Sunday or holiday. Provided further that in all 
cases payment for a completed week is condi- 
tional on the employee being required and 
available for work at a place away from their 
usual place of employment on the working day 
immediately succeeding the Saturday, Sunday 
or holiday. 

HOSPITAL LAUNDRY AND 
LINEN SERVICE 
(Salaried Officers). 

Award No. 36 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 950 of 1981. 

BETWEEN Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Appli- 
cant, and Hospital Laundry and Linen Service, 
Respondent. 

Order. 
HAVING heard Mr G. N. Hocking on behalf of the Ap- 
plicant and Mr A. D. Lucev on behalf of the Respon- 
dent, the Commission, pursuant to the powers confer- 
red on it under the Industrial Arbitration Act 1979, and 
by consent, hereby orders — 

That the Hospital Laundry and Linen Service 
(Salaried Officers) Award No. 36 of 1978 be 
amended in accordance with the following 
schedule. 

Dated at Perth this 16th day of April, 1984. 
(Sgd.) G.L.FIELDING, 

[L.S.] Commissioner. 

Schedule. 
Clause 12.—Overtime: Delete subclause (10)(a)(ii) of 

this clause and insert in lieu thereof :- 
(10) (a)(ii) An employee shall be paid an 

allowance of 18.75% of the hourly rate 
of a Medical Laboratory Technologist 
on the first year rate of Table C3 Level 1 
in the Hospital Salaried Officers Award 
No. 39 of 1968, for each hour or part 
thereof that he is on call. 

Provided that payment in accordance with this 
paragraph shall not be made with respect to any 
period for which payment is otherwise made in 
accordance with the provisions of this clause 
when the employee is recalled to work. 

HOTEL AND TAVERN WORKERS. 
Award No. 31 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 958 of 1983. 

BETWEEN The Federated Liquor and Allied Industries 
Employees' Union of Australia, Western 
Australian Branch, Union of Workers, Appli- 
cant, and The Imperial Hotel and Others, 
Respondents. 

Interim Order. 
HAVING heard Mr E. L. Fry on behalf of the Appli- 
cant and Mr S. D. Lott on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979, and by con- 
sent, hereby makes the following interim order — 

1. That the Hotel and Tavern Workers Award 
No. 31 of 1977 be amended in Clause 
21.—Wages in accordance with the following 
schedule, with effect from the beginning of the 
first pay period commencing on or after 6th 
April, 1984. 

2. That the remainder of the Application be ad- 
journed sine die. 

Dated at Perth this 18th day of April, 1984. 
(Sgd.) G. L. FIELDING, 

[L.S.] Commissioner. 

Schedule. 
Clause 21.—Wages: Delete subclause (1) of this 

clause and insert in lieu the following:- 
(1) Classifications (total wage per week): 

$ 
(1) Chef  262.50 
(2) Qualified Cook  241.40 
(3) Cook Employed Alone  229.10 
(4) Breakfast and/or Other Cooks 226.30 
(5) Bar Attendant — category 1... 228.60 
(6) Bar Attendant — category 2... 233.80 
(7) Cellarman  235.30 
(8) Head Waiter 

/Waitress  241.40 
(9) Head Steward/Stewardess.... 241.40 

(10) Hostess  241.40 
(11) Waiter/Waitress  222.80 
(12) Steward/Stewardess  222.80 
(13) Housekeeper  247.60 
(14) Supervisor  247.60 
(15) Night Porter  220.30 
(16) Hall Porter  220.30 
(17) Lift Attendant  220.30 
(18) Cashier  228.60 
(19) Snack Bar Attendant  222.80 
(20) Butcher  241.40 
(21) Kitchenhand  220:30 
(22) Commissionaire and/or Car 

Parking Attendant  220.30 
(23) Security Officer  241.40 
(24) Timekeeper  228.60 
(25) Storeman  226.30 
(26) Housemaid  220.30 
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s 
(27) Laundress    220.30 
(28) Cleaner    220.30 
(29) Maintenance Man   241.40 
(30) Gardener    220.30 
(31) Yardman    220.30 
(32) General Hand    220.30 

In addition to the wage rates prescribed 
in this subclause, a Waiter or Waitress who 
has completed an accepted course recognis- 
ed by the Western Australian Tourism 
Training Committee shall be paid and 
allowance of $5.00 per week. 

IRON ORE PRODUCTION 
AND PROCESSING 

(Dampier Mining Company Limited). 
Award No. 22 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 260 of 1984. 

BETWEEN B.H.P. Minerals Ltd., Applicant, and, The 
Australian Workers Union, West Australian 
Branch, Industrial Union of Workers and others, 
Respondents. 

Order. 
HAVING heard Mr R. G. Woodward on behalf of the 
applicant, Mr C. Saunders on behalf of the Federated 
Engine Driver's and Firemens' Union of Workers of 
Western Australia, the Australasian Society of 
Engineers, Moulders and Foundry Workers Industrial 
Union of Workers (Western Australian Branch), the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and the Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian branch, Mr R. Bryan on 
behalf of the Plumbers and Gasfitters Employees' 
Union of Australia, Western Australian Branch, In- 
dustrial Union of Workers, Mr G. Bourke on behalf of 
the Operative Painters and Decorators' Union of 
Australia, West Australian Branch, Union of Workers, 
Mr N. Cinquina on behalf of The Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers and Mr T. H. Henderson on behalf of The 
Western Australian Carpenters and Joiners, Bricklayers 
and Stoneworkers Industrial Union of Workers, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Arbitration Act, 1979 
hereby orders — 

That the Iron Ore Production and Processing 
(Dampier Mining Company Limited) Award No. 
22 of 1981 be varied in accordance with the 
following schedule and that such variation shall 
have effect as from the 24th March, 1984. 

Dated at Perth this 12th day of April, 1984. 
(Sgd.) O.K. SALMON, 

[L.S.j Commissioner. 

Schedule. 
1. Clause 1.—Title: Delete this clause and insert in 

lieu: 
1.—Title. 

This award shall be known as the Iron Ore 
Production and Processing (B.H.P. Minerals 
Ltd) Award No. 22 of 1981 and shall replace the 
Iron Ore Production and Processing (Dampier 
Mining Company Limited) Award of 1978. 
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2. Clause 2.—Arrangement: Delete No. 7. — Under 
Rate and/or Part Time Workers and insert in lieu: 

7. Part-Time Workers 

3. Clause 7.—Part-Time Workers: Delete this clause 
and insert in lieu: 

7.—Part-Time Workers. 

Notwithstanding any other provision of this 
award, employees may be employed on a part- 
time basis pursuant to this clause for less than the 
normal hours of work, per day or shift, or for less 
than the normal hours of work per week provided 
that agreement in writing has first been made bet- 
ween the Company and the union as to the terms 
and conditions to then apply to any such part- 
time employee. 

4. Clause 9.—Junior Workers: Delete subclause (5) of 
this clause and insert in lieu new subclauses (5) and (6): 

(5) Junior workers may be employed in the 
following classifications: 

Sampler Grade III 
Brush Hand 
Storeman Grade III 
Swimming Pool Attendant (not as sole Per- 

son in charge) 
Township Labourer 
Tradesman's Assistant (Township only) 

(6) Pursuant to this clause, students on vacation 
may be employed on a part-time basis for a 
time not exceeding the period of their vaca- 
tion. 

5. Clause 10.—Hours: Delete this clause and insert in 
lieu: 

10.—Hours. 
(1) Day Workers:— 
(a) The ordinary hours of work of day 

workers: 
(i) shall be an average 38 hours per 

week achieved by working 8 hours 
per day for 19 days within a work 
cycle not exceeding 28 consecutive 
days. 

(ii) shall be worked in five days of not 
more than eight hours per day, on 
weekdays being Monday to Friday 
inclusive; 

(iii) shall, subject to the provisions of 
paragraph (b), start no earlier 
than 0630 and end no later than 
1700 each day; 

(iv) shall be worked consecutively 
each day except for a meal inter- 
val which shall not be more than 
one hour and not less than thirty 
minutes. 

(v) one week day within each work 
cycle not exceeding 28 consecutive 
davs shall be a leisure day off 
(L.D.O.); 

(vi) ordinary hours worked and the 
L.D.O. shall be paid at the rate of 
38/40ths of the rate prescribed in 
clause 31.—Wages. 
Note: Paragraph (vi) was inserted 
upon the introduction of the 38 
hour week to enable the wage to 
be spread over the work cycle 
rather than having the L.D.O. as 
an unpaid day at the request of 
the unions party to this award. 



WESTERN AUSTRAEIAN INDUSTRIAL GAZETTE. 64 W.A.I.G. 

(b) Starting times prior to 0630 and 
finishing times later than 1700 may be 
fixed by agreement between the 
employer and the union or unions and 
workers concerned or, failing such 
agreement, may be determined by the 
Industrial Commission. 

(c) A day worker who remains at the work 
site for the duration of the meal interval 
above referred in paragraph (a) shall be 
paid an allowance of thirty minutes at 
his ordinary rate prescribed in clause 
31.—Wages of the Award on each such 
day worked, always provided that:— 
(i) a worker who leaves the worksite 

without prior notifiction to the 
employer shall not be entitled to 
that allowance. 

(ii) a worker who has partaken of 
alcohol during his absence from 
the worksite shall not be entitled 
to that allowance. 

(2) Shift Workers other than Continuous Shift 
Workers:— 
(a) The ordinary hours of work of shift 

workers who are not continuous shift 
workers:— 
(i) shall be an average of 38 hours per 

week achieved by working eight 
hours per day for 19 days within a 
work cycle not exceeding 28 con- 
secutive days. 

(ii) shall, in the case of five day shift 
workers, be worked in shifts of 
eight hours per day, on week days 
being Monday to Friday inclusive; 

(iii) shall, in the case of six day shift 
workers, be worked in shifts of 
eight hours per day on any five of 
the days from Monday to Satur- 
day inclusive, provided that no six 
day shift system may be introduc- 
ed without the agreement of the 
union or unions concerned or in 
the absence of such agreement by 
order of the Industrial Commis- 
sion; 

(iv) subject to the provisions of 
paragraph (b) shall be worked 
consecutively each day except for 
a meal interval, which shall be not 
more than one hour and not less 
than thirty minutes. 

(v) one week day within each work 
cycle not exceeding 28 consecutive 
days shall be a leisure day off 
(L.D.O.); and 

(vi) ordinary hours worked and the 
L.D.O. shall be paid at the rate of 
38/40th of the rate prescribed in 
clause 31.—Wages. 
Note: Paragraph (vi) was inserted 

upon the introduction of the 38 
hour week to enable the wage 
to be spread over the work cy- 
cle rather than having the 
L.D.O. as an unpaid day at the 
request of the unions party to 
this award. 

(b) On a three shift system (and on any 
other shift system where the parties 
agree) the crib break shall be counted as 
time worked and shall be thirty minutes 
as near as practicable to the middle of 

the shift dependent upon the plant re- 
quirements from day to day, but in any 
event no later than five and one half 
hours from the commencement of the 
shift. 

(3) Continuous Shift Workers: 
(a) Continuous shift workers shall be 

rostererd to maintain continuity of the 
operation, working 160 hours in each 28 
day shift cycle and the ordinary hours of 
work: 
(i) shall be an average of 38 hours per 

week achieved by working eight 
hours per day for 19 days within a 
work cycle not exceeding 28 con- 
secutive days. 

(ii) shall be worked in shifts of eight 
hours; 

(iii) shall, on each shift, include a crib 
break (meal interval) of thirty 
minutes; 

(iv) one week day within each work 
cycle not exceeding 28 consecutive 
days shall be a leisure day off 
(L.D.O.); 

(v) ordinary hours worked and the 
L.D.O. shall be paid at the rate of 
38/40ths of the rate prescribed in 
clause 31.—Wages. 
Note: Paragraph (v) was inserted 

upon the introduction of the 38 
hour week to enable the wage 
to be spread over the work cy- 
cle rather than having the 
L.D.O. as an unpaid day at the 
request of the unions party to 
this award. 

(b) The power house rosters in operation at 
the date of this award and the rates and 
conditions pertaining thereto shall be 
deemed to be in accordance with the 
award and in the event of any change it 
should be decided by agreement or by 
the Industrial Commission. 

(4) All Shift Workers: Except at regular change- 
over of shift a shift worker shall not be re- 
quired to work more than one ordinary time 
shift in each twenty four hours. 

(5) Smokos — Rest Period: The existing practices 
observed at each centre of employment shall 
continue for the life of this award, but no 
worker shall be allowed less than one ten 
minute break for that purpose in the first half 
of each shift. 

(6) "All Workers": 
(a) Notwithstanding any other provision of 

this clause, the meal interval for all 
workers shall commence no later than 
five and one half hours after the normal 
commencement time of the shift or day. 

(b) A worker who is required to work on his 
L.D.O. shall be granted another L.D.O. 
as soon as practicable. 

(7) The provisions of this clause do not apply to 
workers employed in the mess. 

Clause 11.—Overtime: Delete this clause and insert 
in lieu: 

11.—Overtime 
All Workers: 

Where an employee is offered overtime 
and accepts that offer, the following 
provisions shall apply: 
Except where an offer or acceptance of 
overtime is withdrawn by notice given 
four hours or more prior to the com- 
mencement of the specified period of 
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overtime, where an employee under- 
takes to work overtime for a specified 
period or for a specified job — 
(i) he shall work in accordance with 

his undertaking unless prevented 
from so doing by illness, accident 
or injury; and 

(ii) he shall be guaranteed work or 
payment at ordinary time rates for 
the specified period for which he 
undertook to work providing it 
does not exceed four hours. 

(2) Overtime Rate. 
(a) Time worked outside the ordinary hours 

of work fixed by or pursuant to clause 
10.—Hours shall, unless otherwise ex- 
pressed by this award, be paid for at 
double the rate prescribed in clause 
31.—Wages. 

(b) For all shift workers, notwithstanding 
subclause (2)(a) of this clause time work- 
ed in excess of the ordinary hours of 
work shall be paid for at ordinary 
rates:— 
(i) if it is due to private arrangements 

between the workers themselves; 
or 

(ii) if it is for the purpose of effecting 
the customary rotation of shifts. 

(c) Where a continuous shift worker is call- 
ed upon to work a regular rostered over- 
time shift in not more than one week in 
any four weeks, then he shall be paid for 
such shift at double the rate prescribed 
in clause 31.—Wages. 

(3) All Workers: 
(a) Recall to work — 

(i) A worker who, after leaving the 
job, returns by direction of his 
employer to work overtime, is 
deemed to have been recalled 
whether notified before or after 
leaving the job of the requirement 
to work; 

(ii) A worker recalled to work over- 
time shall, for each such recall, be 
paid for at least four hours at the 
rate of double time but not more 
than once in respect of any period 
of time; 

(iii) Where a worker works less 
than four hours' overtime on a 
recall and the overtime is ex- 
cept for a reasonable meal 
break, continuous with the 
commencement of his ordinary 
hours of work, he shall be paid 
for the recall in accordance 
with subparagraph (ii) without 
diminution of the payment due 
to him for his ordinary hours 
of work, but this subparagraph 
does not apply where the 
worker was notified of the re- 
quirement to work before leav- 
ing the job on the previous day 
or earlier. 

(iv) Unless unforeseen circumstances 
arise, an employee recalled for a 
specific job shall not be required 
to work for the minimum period 
applicable to him if the job is 
completed in less time than that 
minimum period. 

(v) The provisions of this paragraph 
do not apply — 

(aa) where it is customary for an 
employee to return to per- 
form a specific job outside 
his ordinary hours of work; 
or 

(bb) where the overtime worked 
is except for a reasonable 
meal break, continuous 
with the completion of the 
ordinary hours of work. 

(b) Rest period after overtime: 
(i) When overtime work is necessary, 

it shall wherever reasonably prac- 
ticable, be so arranged that 
workers have at least ten con- 
secutive hours of duty between the 
work of successive days. 

(ii) Where the time worked by a 
worker on a recall is less than four 
hours the time so worked shall not 
be regarded as overtime for the 
purposes of this paragraph. 
However, this subparagraph is 
not applicable if a worker received 
two recalls within the ten hours 
immediately preceding his or- 
dinary hours of work provided the 
last recall ends before his ordinary 
commencing time. 

(iii) A worker (other than a casual 
worker) who works so much over- 
time between the termination of 
his ordinary work on one day and 
the commencement of his or- 
dinary work on the next day that 
he was not at least ten consecutive 
hours off duty between those 
times shall, subject to this 
paragraph, be released after com- 
pletion of such overtime until he 
has had ten consecutive hours off 
duty without loss of pay for or- 
dinary working time occurring 
during such absence. 

(iv) If, on the instruction of his 
employer, such a worker resumes 
or continues work without having 
had such ten consecutive hours 
off duty he shall be paid at double 
the rate prescribed in clause 
31.—Wages until he is released 
from duty for such period and he 
shall then be entitled to be absent 
until he has had ten consecutive 
hours off duty without loss of pay 
for ordinary working time occurr- 
ing during such absence. 

(v) Where a worker (other than a 
casual worker or a worker engag- 
ed on continuous shift work) is 
called in to work on a Sunday or 
holiday preceding an ordinary 
working day he shall wherever 
reasonably practicable, be given 
ten consecutive hours off duty 
before his usual starting time of 
the next day. If this is not prac- 
ticable then the provisions of the 
subparagraphs (iii) and (iv) of this 
paragraph shall apply mutatis 
mutandis. 

(vi) The provisions of this subclause 
shall apply in the case of shift 
workers who rotate from one shift 

32871—6 
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to another, as if eight hours were 
substituted for ten hours when 
overtime is worked: 
(aa) for the purpose of changing 
shift rosters; or 
(bb) where a shift is worked by 
arrangement between the workers 
themselves. 

(c) (i) Where a worker (other than a 
casual worker or a worker engag- 
ed on continuous shift work) 
works on a Sunday, public holi- 
day or L.D.O. immediately 
preceding an ordinary working 
day the provisions of paragraph 
(b) shall be applied to him as if the 
termination of his work on the 
Sunday, public holiday or L.D.O. 
were the termination of ordinary 
hours of work on an ordinary 
working day, but this paragraph 
does not apply where the work 
done on the Sunday, public holi- 
day or L.D.O. is pre-notified, pre- 
start overtime. 

(ii) The provisions of this paragraph 
shall apply to a continuous shift 
worker in respect of his rostered 
off day preceding the commence- 
ment of his next normal rostered 
shift. 

(d) Overtime meal periods: 
(i) A worker shall not be compelled 

to work for more than five and a 
half hours without a break for a 
meal. 

(ii) Subject to the provisions of 
paragraph (c) of this subclause, a 
worker required to work overtime 
for two hours or more shall be 
supplied with a suitable meal by 
the employer, or be paid three 
dollars for a meal and if, owing to 
the amount of overtime worked a 
second or subsequent meal is re- 
quired he shall be supplied with 
each such meal by the employer or 
paid three dollars for each meal so 
required. Any dispute as to the 
suitability of meals supplied shall 
be determined by the Industrial 
Commission. 

(iii) Unless the period of overtime is 
less than one and a half hours a 
worker before starting overtime 
after working ordinary hours shall 
be allowed a meal break of thirty 
minutes which shall be paid for at 
ordinary rates. The employer and 
a worker may agree to any varia- 
tion of this provision to meet the 
circumstances of the work in hand 
provided that the employer shall 
not be required to make any pay- 
ment in respect of any time allow- 
ed in excess of thirty minutes. 

(iv) A worker working overtime shall 
be allowed a crib time of thirty 
minutes without deduction of pay 
after each four hours of overtime 
worked if the worker continues 
work after each crib time. 

(e) The provisions of paragraph (d)(ii) of 
this subclause do not apply:— 
(i) In respect of any period of over- 

time for which the worker has 
been notified on the previous day 
or earlier that he will be required. 

(ii) A worker who pursuant to a 
notification on the previous day 
or earlier of a requirement to 
work overtime, has provided 
himself with a meal not required 
owing to less time being worked 
than was notified shall be paid 
three dollars. 

(f) Standby: A worker who is required to 
hold himself in readiness outside his or- 
dinary hours of work for a call to work 
shall, for the time that he so holds 
himself in readiness, be paid — 
(i) at the rate of time and one-quarter 

on a Saturday, Sunday or public 
holiday or the case of a con- 
tinuous shift worker, his rostered 
day off; 

(ii) if for four hours or less on a 
public holiday, at one and a 
quarter times the rate prescribed 
in clause 31.—Wages for the 
period concerned in addition to 
payment for the public holiday; 
and 

(iii) at ordinary time rates on any 
other day. 

(g) Weekend or holiday — minimum over- 
time period: Where a worker who is re- 
quired to commence overtime work on a 
Saturday, Sunday, public holiday or 
L.D.O. and who is ready, willing and 
available to work in accordance with 
that requirement shall be given at least 
four hours' work or four hours' pay at 
the appropriate rate in lieu thereof, but 
this paragraph does not apply with 
respect to pre-notified pre-start over- 
time. 

(h) Overtime transport: Where a worker is 
required to commence or cease work at a 
time when normal transport is not 
available, his employer shall, where 
necessary, provide him with transport to 
or from work as the case requires, but 
this paragraph does not apply in respect 
of any shift for which the employee is 
regularly rostered. 

(i) Each Day Stands Alone: In computing 
overtime each day shall stand alone but 
when a worker works overtime which 
continues beyond midnight on any day 
the time worked after midnight shall be 
deemed to be part of the previous day's 
work for the purpose of this clause. 

(j) Maximum Payment: The provisions of 
this clause shall not operate so as to re- 
quire a penalty rate greater than two and 
a half times the rate prescribed in clause 
31.—Wages on a public holiday or dou- 
ble the rate prescribed in clause 
31.—Wages on any other day for any 
work except and to the extent that the 
provisions of subparagraph (iii) of 
paragraph (a) of this subclause apply to 
that work. 

(4) Provisions of this clause do not apply to 
workers employed in the mess. 

7. Clause 12.—Shift Work: Delete subclauses (5) and 
(8) of this clause and insert in lieu: 

(5) A day worker who is transferred to shift work 
shall be paid at overtime rates for each after- 
noon or night shift worked if he is rostered to 
work less than five consecutive afternoon 
shifts or less than five consecutive night shifts 
on any day except a holiday which in these cir- 
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cumstances shall then be paid at two and one- 
half times the rate prescribed in clause 
31.—Wages. 

(8) (a) A shift worker employed on a four panel 
shift cycle of twenty-eight days who does not 
in the course of that roster work at least one- 
third of his time on day shift or day work shall 
be paid at one and a half times the rate 
prescribed in clause 31.—Wages for each 
afternoon or night shift worked by him during 
that twenty-eight days. 
(b) A worker who, in any consecutive three 
weeks, does not work at least one week on day 
shift or day work shall be paid at one and a 
half times the rate prescribed in clause 
31.—Wages for each afternoon or night shift 
worked by him during those three weeks, but 
this paragraph does not apply to a worker 
employed on a four panel shift cycle of twenty- 
eight days. 
(c) A worker who works for more than one 
week consecutively on afternoon shift shall be 
paid at one and a half times the rate prescibed 
in clause 31.—Wages for each afternoon shift 
worked in the consecutive second or subse- 
quent weeks of afternoon shift. 
(d) A worker who works for more than one 
week consecutively on night shift shall be paid 
at one and a half times the rate prescribed in 
clause 31.—Wages for each shift worked in the 
consecutive second or subsequent weeks of 
night shift. 
(e) This subclause does not apply to a worker 
if— 
(i) it would only otherwise apply because of 

a change in shift made by private ar- 
rangement between that worker and 
another; or 

(ii) the worker is employed on a roster to 
which the employer and the union or 
unions concerned have agreed that it 
shall not apply. 

8. Clause 13.—Weekend Work: Delete this clause arid 
insert in lieu: 

13.—Weekend Work 
(1) (a) All time worked by any worker, other than 

a continuous shift worker on a Saturday or 
Sunday shall be paid for at overtime rates. 
(b) Overtime worked by any such worker on a 
Saturday or Sunday shall be paid for at double 
the rate prescribed in clause 31.—Wages. 

(2) (a) All time worked by continuous shift 
workers during the ordinary hours of work on 
Saturday shall be paid for at one and a half 
times the rate prescribed in clause 31.—Wages. 
(b) All time worked by continuous shift 
workers during the ordinary hours of work on 
Sunday shall be paid for at double the rate 
prescribed in clause 31.—Wages. 
(c) Overtime worked by a continuous shift 
worker on a Saturday or Sunday shall be paid 
for at double the rate prescribed in clause 
31.—Wages. 
(d) In addition to the rate hereinbefore 
prescribed, continuous shift workers shall be 
paid the extra rate prescribed in paragraph (a) 
or subclause (3) of clause 12.—Shift Work for 
each hour worked on Saturday or Sunday. 
Provided that where work is done in ordinary 
hours on afternoon shift on those days, an ex- 
tra rate of $1.44 and $1.53 respectively shall be 
substituted for the amounts prescribed in 
paragraph (a) of subclause (3) of clause 
12—Shift Work. 

(3) The provisions of this clause do not apply to 
workers employed in the mess. 

9. Clause 14.—Holiday Work: Delete this clause and 
insert in lieu: 

14.—Holiday Work. 
(1) (a) Subject to the provisions of paragraph (b) 

of this subclause and of subclause (5) all time 
worked on a public holiday by any worker 
(other than a continuous shift worker) shall be 
paid for at two and a half times the rate 
prescribed in clause 31.—Wages. 
(b) Where the time worked by a worker (other 
than a continuous shift worker) during hours 
which would have been ordinary hours of 
work for that worker had it not been a public 
holiday exceeds four hours he shall be paid at 
double the rate prescribed in clause 
31.—Wages and shall, in addition, be allowed, 
without loss of pay, one day's leave to be 
taken at a time mutually agreed by the worker 
and his department or be allowed one day's 
leave with pay to be taken in conjunction with 
his next annual leave or paid for at ordinary 
rates if his services terminate before that an- 
nual leave is taken. 

(2) All time worked by a continuous shift worker 
on a public holiday shall be paid for at the rate 
of:— 
(a) double the rate prescribed in clause 

31.—Wages during ordinary hours of 
work, 

(b) two and a half times the rate prescribed 
in clause 31.—Wages outside ordinary 
hours of work. 

(3) When a continuous shift worker's rostered day 
off falls on a public holiday and he does not 
work on that day and further for each public 
holiday worked by a continuous shift worker 
(in accordance with his ordinary roster) in ex- 
cess of five public holidays in each year with 
effect for the year first commencing on 1st 
January, 1978 he shall:— 
(a) be allowed, without loss of pay, one 

days' leave to be taken at a time mutual- 
ly agreed (not excluding by addition to 
his rostered days off period) by the 
worker and his department; or, 

(b) be allowed one day's leave with pay to 
be taken in conjunction with his next an- 
nual leave; or, 

(c) if he so requests, be paid for eight hours 
at ordinary rates prior to or at the time 
his service terminates other than if the 
leave is taken pursuant to the foregoing 
provisions. 

(4) Notwithstanding any other provisions of this 
award, a worker who is required to work for 
four hours or more during what would have 
been his normal hours of work on the day of 
the 25th December shall, in respect of that 
work only on that day, be paid at three tines 
the rate prescribed in clause 31.—Wages for 
up to a maximum of eight hours at the treble 
time rates. 

(5) In addition to the provisions of this clause a 
shift worker who works ordinary time on a 
holiday shall also be paid the appropriate shift 
allowance. 

10. Clause 17.—Payment of Wages: Delete subclause 
(1) of this clause and insert in lieu: 

(1) Wages shall be paid fortnightly by cheque, or 
if the worker so agrees, into a banking account 
nominated by him. 

11. Clause 20.—Annual Leave: Delete this clause and 
insert in lieu: 
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20.—Annual Leave. 

(1) Except as hereinafter provided, a period of 
five consecutive weeks' leave with payment of 
wages, as hereinafter prescribed, shall be 
allowed annually to a worker by his employer 
after a period of twelve months' continuous 
service with that employer. 

(2) (a) A seven day worker (i.e. a shift worker who 
is rostered to work regularly on Sundays and 
holidays) shall be allowed one week's leave in 
addition to the leave to which he is otherwise 
entitled under this award. 
(b) A worker, who completes a qualifying 
twelve monthly period and who, for part of 
that period, was engaged as a seven day shift 
worker as defined, is, for each complete week 
that he was continuously so engaged, entitled 
to one-twelfth of a week in addition to the an- 
nual leave to which he is otherwise entitled 
under this award. 

(3) If a public holiday falls within a worker's 
period of annual leave and is observed on a 
day which in the case of that worker would 
have been an ordinary working day, one day 
being an ordinary working day shall be added 
to that period of leave. 

(4) If an L.D.O. falls within a worker's period of 
annual leave an extra day shall be added to 
that period of leave and shall not attract the 
annual leave loading as prescribed elsewhere in 
this clause. 

(5) (a) Time during which a worker is absent from 
work shall count for the purpose of determin- 
ing his right to annual leave if and only if: 
(i) it is an absence during which he is entitl- 

ed to pay under this award; or 
(ii) it is an absence authorised by his union 

and approved by his employer; or 
(iii) it is an absence during which he is entitl- 

ed to payment under the Workers' Com- 
pensation Act, but absence of a kind 
referred to in this paragraph to the ex- 
tent that it exceeds twenty-six weeks in 
any qualifying twelve monthly period 
does not count for that purpose. 

(b) Notwithstanding the foregoing provisions 
of this subclause, time during which a worker 
is absent from work because of a strike within 
the employer's operations will not count for 
the purpose of determining his right to annual 
leave. 

(6) In special circumstances and by mutual con- 
sent of the employer, the worker and the union 
concerned, annual leave may be taken in not 
more than three periods but none of such 
periods shall be less than one week. 

(7) A worker whose employment terminates after 
he has completed a twelve monthly qualifying 
period and who has not been allowed the leave 
prescribed under this award in respect of that 
qualifying period shall be given payment in 
lieu of that leave in accordance with the provi- 
sions of this clause. 

(8) (a) After one month's continuous service in 
any qualifying twelve monthly period a worker 
whose employment terminates shall, subject to 
the provisions of paragraph (b), be paid for 
one-twelfth of his annual leave entitlement in 
respect of each completed month of service in 
that qualifying period. 
(b) Where a worker is justifiably dismissed for 
misconduct during the first qualifying twelve 
monthly period of his employment the provi- 

sions of paragraph (a) do not apply in respect 
of any completed month of service in that 
qualifying period. 

(9) (a) Subject to the provisions of paragraph (b) a 
worker who desires to accumulate annual leave 
for a period of two years may do so if he so 
notifies his employer in writing prior to the 
commencement of the second twelve monthly 
qualifying period. Such notice, once given, 
may only be revoked with the consent of the 
employer. 
(b) The maximum amount of leave including 
days in lieu that may be accumulated and car- 
ried forward under paragraph (a) is — 
(i) four weeks plus ten lieu days in the case 

of a continuous shift worker; and 
(ii) three weeks plus ten lieu days in any 

other case. 
(10) Annual leave shall be allowed and taken — 

(a) in the case of leave accumulated pur- 
suant to subclause (9), within six months 
of the end of the second qualifying 
twelve monthly period; and 

(b) in any other case, within twelve months 
of becoming due. 

(11) Subject to the provisions of subclause (9), 
where a worker gives his employer not less 
than four weeks' notice of the time at which he 
desires to take his leave, (or such shorter 
period as in special circumstances is 
reasonable) he shall be allowed to take his 
leave at that time unless compelling reasons ex- 
ist for requiring the worker to take his leave at 
some other time, in which case the worker 
shall be advised in writing of the reason for 
refusal of his request. 

(12) (a) The employer may allow annual leave to a 
worker before the right thereto has accrued 
due, but where leave is so allowed and taken, a 
further period of annual leave shall not com- 
mence to accrue until the expiration of the 
qualifying twelve monthly period in respect of 
which annual leave has been so allowed. 
(b) Where leave has been allowed to and taken 
by a worker pursuant to paragraph (a) and the 
worker's employment terminates before he 
completes the twelve months' continuous ser- 
vice in respect of which the leave was so allow- 
ed the employer may for each completed 
month of the qualifying twelve monthly period 
not served by the worker, deduct from any 
moneys owing the worker upon the termina- 
tion of his employment one-twelfth of the 
amount of wage paid to the worker on account 
of the annual leave. 
(c) Payment made for or in respect of any 
public holiday shall not, for the purpose of 
paragraph (b), be deemed to be part of the 
amount of wage paid on account of the annual 
leave. 

(13) Annual leave shall be allowed and taken and 
except as otherwise provided in this clause pay- 
ment shall not be made or accepted. 

(14) A worker who proceeds on annual leave shall 
be paid for the period of leave:— 
(a) the wage he would have received or or- 

dinary hours immediately prior to pro- 
ceeding on leave; 

(b) 25% of that wage; and 
(c) his service pay; 

but if he is a continuous shift worker im- 
mediately prior to proceeding on leave 
he shall be paid:— 

(a) the amount (including shift penalties but 
not including service pay or payment for 
the twenty-first shift) which he would 
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have earned by his roster for ordinary 
hours had he not been on leave; 

(b) 12.5% of the amount payable under 
paragraph (a); 

(c) his service pay. 
(a) Subject to the provisions of paragraph (b), 
payment in lieu of leave on termination of 
employment shall be based on the weekly rate 
only. 
(b) A worker to whom subclause (6) applies 
and who has not been allowed the leave refer- 
red to in that subclause, because it has been 
deferred at the request of the employer shall be 
given payment in lieu of that leave on the ap- 
propriate basis prescribed in subclause (13). 
(a) A worker who proceeds on leave is entitled 
to holiday travel assistance in accordance with 
and subject to the following provisions of this 
subclause, but only if his contract of employ- 
ment continues after the leave is completed. 
(b) The payment of holiday travel assistance is 
conditional upon the employee declaring that 
any benefits received by him are to be used 
solely for the purpose of bona fide travel ex- 
penses. 
(c) Holiday travel assistance shall be paid sub- 
ject to paragraph (b) not more than twice in a 
worker's second and subsequent continuous 
years of service. 
(d) The entitlement to annual leave travel 
assistance is non-cumulative and claims not 
made in any year of service will not be 
transferable to subsequent years of service. 
(e) When a worker applies for holiday travel 
assistance to and from Perth the employer 
shall at the time the worker proceeds on 
leave:— 
(i) In the case of Cockatoo and Koolan 

Island sites, provide the worker with an 
air ticket from the site to Perth or where 
the worker elects to travel by means 
other than air an amount not exceeding 
the cost of the economy class airfare. 

(ii) In the case of Koolyanobbing, provide 
the worker with a rail ticket from site to 
Perth or where the worker elects to 
travel by means other than rail an 
amount not exceeding the cost of the rail 
fare. 

(iii) In the case of Cockatoo and Koolan 
Island sites, and where the worker is a 
married worker whose dependants 
reside with him in the area of his 
employment, provide air tickets to Perth 
for each such dependant or an amount 
not exceeding the cost of economy class 
airfares. 

(iv) In the case of Koolyanobbing, and 
where the worker is a married worker 
whose dependants reside with him in the 
area of his employment, provide rail 
tickets to Perth for each such dependant 
or an amount not exceeding the cost of 
rail fares. 

When a worker returns to site from a period of 
leave the employer shall: 
(i) In the case of Cockatoo and Koolan 

Island sites, make available air tickets at 
his Perth Office for the worker and 
where applicable his dependants. 

(ii) In the case of Koolyanobbing site, make 
available rail tickets at his Perth Office 
for the worker and where applicable his 
dependants. 

(iii) Where a Cockatoo or Koolan Island 
worker has travelled by means other 
than air provide the worker with pay- 

ment of the amount as prescribed in sub- 
paragraph (i) and where applicable sub- 
paragraph (iii) or paragraph (e) upon 
resumption of duty. 

(iv) Where a Koolyanobbing worker has 
travelled by means other than rail pro- 
vide the worker with payment of the 
amount as prescribed in subparagraph 
(i) and where applicable subparagraph 
(iv) of paragraph (e) upon resumption of 
duty. 

(g) For the purpose of paragraph (e) "depen- 
dant" means 
(i) the worker's wife or de facto wife 

(ii) the worker's dependant children over 
three but under sixteen years of age 

(iii) the worker's children aged sixteen years 
or more who are bona fide students or 
who are wholly dependent on him or 
partly dependent on him due to inability 
to obtain employment in the area. 

(h) A worker is not entitled to holiday travel 
assistance more than once in respect of any 
period of leave. 
(i) For the purpose of subparagraph (c) the 
minimum period of leave applicable to the 
worker shall be one week. 
(j) The provisions of this subclause apply to 
leave which is applied for after 1st February, 
1979. 
(k) A worker is not entitled to the benefits of 
this subclause both as an employee and the 
dependant of an employee. 
(1) Where a worker who has been granted 
travel assistance under this subclause in respect 
of a period of annual leave fails to resume 
work with the employer upon the completion 
of that leave the employer may deduct from 
any moneys due to the worker the cost of such 
assistance unless he is satisfied that there were 
good and sufficient reasons which prevented 
the worker from so resuming. 
(m) Subject to paragraph (d) no worker shall 
be entitled to the benefits of holiday travel 
assistance until the completion of one year's 
continuous service and thereafter until the an- 
nual leave has been accrued. 

(a) subject to the provisions of this subclause, 
a worker who, during a period of annual leave, 
is confined to his home or to hospital for three 
consecutive days or more as a result of per- 
sonal sickness or injury is entitled to claim 
payment under clause 21 — Sick Leave and 
Accident, Sickness Benefit Plan in lieu of pay- 
ment for annual leave for all or part of the 
period of confinement. 
(b) A claim under paragraph (a):— 
(i) may be made if and only if the worker 

had, at the time of commencement of 
the confinement, an entitlement under 
clause 21.—Sick Leave and Accident, 
Sickness Benefit Plan to not less than 
eight hours' sick leave; 

(ii) may not exceed the period of sick leave 
to which the worker was then entitled; 

(iii) shall be made within fourteen days of 
the worker resuming work after his 
leave; 

(iv) shall be supported by a certificate from 
a qualified medical practitioner as to the 
sickness or injury and the necessity for 
such confinement; and 

(v) shall, if the foregoing conditions are 
satisfied, be granted unless the sickness 
or injury arose from the employee's own 
wilful default. 



736 WESTERN AUSTRALIAN 

(c) Where a worker is paid for a period of con- 
finement under this subclause, he is entitled to 
a period of annual leave equivalent to the or- 
dinary hours so paid which period shall be 
taken in conjunction with his next annual leave 
or paid for if his service ends before that leave 
is taken. 

(18) Where a worker has relieved in a higher 
classification than his ordinary classification 
for a period of six weeks or more and where 
that period ends one week or less before the 
worker commences annual leave he shall be 
paid for the period of annual leave at the 
higher rate. 

(19) The provisions of this clause do not apply to 
casual workers. 

12. Clause 29.—Special Rates and Provisions: Delete 
subclause (2) paragraph (g) of this clause and insert in 
lieu: 

(2) (g) Electric Shovels: 
(i) Boilermakers engaged on the repair of 

centre gudgeon pin casings where the 
job is performed in situ within the pit 
service area and where the job is 
preheated shall be paid at one and a half 
times the rate prescribed in clause 
31.—Wages whilst so engaged; 

(ii) Where that work is performed during 
overtime hours, half time extra will be 
added to the appropriate overtime rate 
for each hour worked; 

(iii) Electrical fitters and their assistants 
engaged on repair or maintenance of the 
high voltage slipriags located in the car- 
body of an electric shovel shall be paid 
at one and a half times the rate prescrib- 
ed in clause 31.—Wages whilst so engag- 
ed; and 

(iv) Where that work is performed during 
overtime hours, half time extra will be 
added to the appropriate rate for each 
hour worked. 

13. Clause 31.—Wages: Add the figures and words 
"(38 hours)"after the words "Adult Wage Per Week" 
of this clause to read: 

Adult Wage Per Week (38 hours) 

14. Clause 32.—Redundancy: Delete subclause (6) of 
this clause and insert in lieu: 

(6) Retrenched workers shall be entitled to the 
following benefits: 
(a) (i) Four weeks pay plus one weeks pay 

as prescribed in clause 31.—Wages 
(including service pay) for each com- 
plete year of service. 

(ii) Payment, at the rate prescribed in 
clause 31.—Wages for any sick leave 
accrued in respect of service after 
11th March, 1984, and unused at the 
date of retrenchment. 

(b) All pro rat a payments due to the worker on 
termination in accordance with this award, 
provided that employees with less than five 
years' continuous service shall also be entitled 
to pro rata long service leave upon completion 
of 12 months' continuous service. 
(c) (i) Transporation for the worker and his 

dependants and persona) effects back 
to the original place of engagement 
within Australasia or Perth or to the 
new place of employment, within 
Australia, with another employer, 

(ii) If the worker elects to travel by 
means other than those provided by 
the employer, the employer will reim- 
burse the worker up to the equivalent 
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cost of economy class air fares to 
which he and his dependants are en- 
titled. 

(iii) The payments specified herein will 
not be made if the worker's new 
employer accepts the transporation 
costs of relocation of the worker 
and/or his dependants. 

(d) Subject to subclause (2) and paragraph (c) 
of subclause (4), any worker who has been ad- 
vised of an impending dismissal pursuant to 
this clause and who subsequently resigns prior 
to the expiration of the notice given, shall be 
entitled to the full benefits of this subclause. 

JOHN LYSAGHT (AUSTRALIA) LIMITED. 

Award No. 27 of 1967. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1060 of 1982. 

Between: Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian branch, Applicant, 
and John Lysaght (Australia) Ltd. Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the appli- 
cant and Mr S.D. Lott on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979, hereby orders: — 

That the John Lysaght (Australia) Limited 
Award No. 27 of 1967 be varied in accordance 
with the following schedule and that such varia- 
tion shall have effect from the beginning of the 
first pay period commencing on or after the 14th 
day of December, 1983. 

Dated at Perth this 12th dav of April, 1984. 
(Sgd.) B. J. COLLIER, 

[L.S.] Commissioner. 
Schedule, 

1. Clause 14. — Special Rates and Provisions: Delete 
subciauses (1) and (3) of this clause and insert in lieu:— 

(1) Dirt Money: A worker shall be paid an 
allowance of 25 cents per hour when engaged on 
work of an itnusually dirty nature where clothes 
are necessarily unduly soiled or damaged, or 
boots are unduly damaged by the nature of the 
work done. 

(3) A worker holding a Third Year First Aid 
Medallion of the St. John Ambulance Associa- 
tion, appointed by the employer to perform first 
aid duties, shail be paid $5.00 per week in addi- 
tion to the ordinary rate. 

2. Clause 21. — Wages: Delete paragraph (a) of 
subclause (4) of this clause and insert in lieu:— 

(4) Tool Allowance — Tradesmen and Appren- 
tices: 

(a) Where an employer does not provide a 
tradesman or an apprentice with the 
tools ordinarily required by that 
tradesman or apprentice in the per- 
formance of his work as a tradesman or 
apprentice, the employer shall pay a tool 
allowance of:— 

(5) $7.10 per week to such tradesman; or 
(ii) in the case of an apprentice a percen- 

tage of $7.10, being the percentage 
which appears against his year of ap- 
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prenticeship in subclause (5) of 
Clause 32 of the Metal Trades 
(General) Award No. 13 of 1965 
for the purpose of such tradesman or 
apprentice supplying and maintain- 
ing tools ordinarily required in the 
performance of his work as a 
tradesman or apprentice. 

3. First Schedule — 38 Hour Week Provisions, Clause 
6. — Overtime: Delete paragraph (f) of subclause (3) of 
this clause and insert in lieu:— 

(3) (f) Subject to the provisions of paragraph 
(g) of this subclause, a worker required to work 
overtime for more than two hours shall be sup- 
plied with a meal by the employer or be paid $3.80 
for a meal and if, owing to the amount of over- 
time worked, a second or subsequent meal is re- 
quired, he shall be supplied with each such meal 
by the employer or be paid $2.65 for each meal so 
required. 

LICENSED ESTABLISHMENTS 
(Retail and wholesale). 

Award No. 23 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1112 of 1982. 
Between: The Western Australian Shop Assistants and 

Warehouse Employees' Industrial Union of 
Workers, Perth, Applicant, and Burns Philp & 
Co. Ltd. and others, Respondents. 

Order. 
HAVING heard Mr T. M. Bishop on behalf of the ap- 
plicant and Mrs P. E. Bentley on behalf of the 
respondents, and intervening on behalf of the Con- 
federation of Western Australian Industry (Inc.), and 
Mr J, A. Spurling on behalf of the Attorney General 
and intervening on behalf of the Public Service Board, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the industrial Arbitration 
Act, 1979, hereby orders:— 

That the Licensed Establishments (Retail and 
Wholesale) Award No. 23 of 1977 be varied in ac- 
cordance with the following schedule and that 
such variation shall have effect from the beginn- 
ing of the first pay period commencing on or after 
the 1st day of May, 1984. 

Dated at Perth this 17th day of April, 1984, 
By the Commission in Court Session, 

(Sgd.) D. E. CORT, 
Senior Commissioner. 

(c) Shop Assistant, Sales Person, 
Demonstrator, Canvasser and/or Col- 
lector, Storeman/Woman, Packer, 
Despatch Hand, Reserve Stock Hand, 
who is required by the employer to be in 
charge of a shop or other employees: 

(i) If placed in charge of a shop with no 
other employees or if placed in 
charge of less than three other 
employees $260.60 

(ii) If placed in charge of three or more 
other employees but less than 10 
other employees $268.20 

(iii) If placed in charge of 10 or more 
other employees $283.50 

(d) Window Dresser who is required by the 
employer to be in charge of a shop or 
other employees: 

(i) If placed in charge of a shop with no 
other employees or if placed in 
charge of less than three other 
employees $266.50 

(ii) If placed in charge of three or more 
other employees but less than 10 
other employees $274.20 

(iii) If placed in charge of 10 or more 
other employees   $289.30 

Part II — Wholesale and Other Establishments. 
(1) Adults (Classification and Wage per 

Week): 
(a) Head Ceilarman   $284.50 
(h) Storeman/Woman, Packer, Despatch 

Hand. Reserve Stock Hand .... $251.70 
(c) Storeman/Woman, Packer, Despatch 

Hand, Reserve Stock Hand, who is re- 
quired by the employer to be in charge 
of a store or other employees: 

(i) If placed in charge of a store with no 
other employees or if placed in 
charge of less than three other 
employees $260,60 

(ii) If placed in charge of three or more 
other employees but less than 10 
other employees $268.20 

(iii) If placed in charge of 10 or more 
other employees     $283.50 

(d) Filling Process Employee (as 
defined) $<237.60 

Schedule. 
Clause 22.—Wages: Delete Parts I and 11 of this 

clause and insert in lieu:— 
Part I — Retail Establishments. 

(1) Adults (Classification and Wage per 
Week):— 

Shop Assistant, Sales Person, 
Demonstrator, Canvasser and/or Col- 
lector, Storeman/Woman, Packer, 
Despatch Hand, Reserve Stock 
hand $251.70 
Window Dresser $257.70 
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PETERS ICE CREAM (W.A.) LTD 
LABORATORY AND TECHNICAL EMPLOYEES 

Award No 12 of 1981 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 766 of 1983 

Between: The Association of Draughting, Supervisory 
and Technical Employees, Western Australian 
Branch, Applicant, and Peters (W.A.) Ltd. 
Respondent. 

Before Mr Commissioner G.A. Johnson. 
The 28th day of March, 1984. 

Mr L.J. Irwin on behalf of the applicant. 

Mr D.M. Jones on behalf of the respondent. 

Mr M. Fitzerald intervening on behalf of The Food 
Preservers' Union of Western Australia, Union of 
Workers. 

Reasons for Decision. 

THE COMMISSIONER: This application which is in 
two parts seeks to amend the Laboratory and Technical 
Employees' (Peters (WA) Limited) Award No. 12 of 
1981. The first part claims that work of a Production 
Technical Officer should be subject to the award, a 
claim which is objected to by the employer and the se- 
cond part claims certain conditions for new employees, 
a claim which is agreed to by the employer. 

The disputed claim comes about this way. The 
employee concerned answered an advertisement calling 
for applications to fill the position of Ice Cream Mix 
Supervisor, a position which had the following respon- 
sibilities:— 

— Planning and Implementation of Ice Cream Mix 
programmes. 

— Ensuring formulas and quality satisfies the 
Company's requirements 

— Liaising with quality control staff and the pro- 
duction manager on maintenance of the high hygiene 
standards 

— Supervise and Train staff. 
(Ex. 5) 

A minimum qualification of a recognised Certificate 
in Dairy or Food Technology was required with relevant 
experience, preferably in food processing in the ice 
cream or dairy environment. The employee is qualified 
with a diploma in Dairy Technology from the 
Hawkesbury Agricultural College and was appointed by 
letter dated 20th August, 1982. His salary was a package 
to the extent that it provided payment for 40 ordinary 
hours per week and some overtime. After a while the 
employee became dissatisfied with his package and 
sought a reassessment but in this the was unsuccessful. 
He then approached the union applicant in these pro- 
ceedings, hence this application. 

Of those factors raised by the parties, that concerning 
the eligibility rule of the applicant must be dealt with 
first. The applicant says that the work of the employee 
falls within work ordinarily understood to be that of a 
Technical Officer in that the work is technical of nature 
and that the employee has been able to satisfy the appli- 
cant with respect to subclause 2 of the Constitution rule 
which refers to academic status. 

The respondent says the position is not that of a 
Technical Officer but that of a Mix Floor Supervisor. 
The eligibility rule does not contain reference to such 
work and in fact the work was specifically excluded by 
the Commission in Court Session in 1976. (56 W.A.I.G. 
1016). 

I believe the matter may be determined on the basis of 
two assumptions; that the various words carry the or- 
dinary everyday meaning and that there is a parsimony 
of words to the extent that no calling is referred to more 
than once. Those callings generally not included by the 
Commission in Court Session in 1976 were "Foremen 

and Supervisors in manufacturing establishments; 
foremen and supervisors of manufacturing processes". 
I observe that the callings of supervisors and foremen of 
production and maintenance in breweries are specifical- 
ly included in the eligibility rule (1)(J). 

When considering academic qualification no distinc- 
tion appears to exist so far as the right to membership is 
concerned between different callings referred to in the 
rule and so there is nothing to suggest that a particular 
level of qualification is exclusive to particular callings. 

If find on the evidence that the work of the employee 
is properly described by the title and, regardless of the 
qualifications sought by the employer and held by the 
employee, he is engaged in a calling not contained in 
Rule 5 Constitution of the applicants' rules and 
therefore cannot be included in the award the subject of 
these proceedings. 

In passing I note that the Food Preservers Union of 
Western Australia was granted leave to intervene 
however, that intervention does not touch on the mat- 
ters referred to in these reasons and so I make no com- 
ment on the particular submissions. 

Minutes of the proposed agreed amendment will now 
issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 766 of 1983. 

Between: The Association of Draughting, Supervisory 
and Technical Employees, Western Australian 
Branch, Applicant, and Peters (W.A.) Ltd, 
Respondent. 

Order. 
HAVING heard Mr L.J. Irwin on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondent, 
and Mr M. Fitzerald intervening on behalf of the Food 
Preservers' Union of Western Australia, Union of 
Workers, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Arbitration Act, 1979 
hereby orders — 

That the Laboratory and Technical 
Employees' (Peters (W.A.) Ltd) Award No. 12 of 
1981 be varied in accordance with the following 
schedule and that such variation shall have effect 
on and from the date hereof. 

Dated at Perth this 29th day of March, 1984. 
[L.S.] (Sgd)G A JOHNSON, 

Commissioner. 

Clause 27.—Wages: After subclause (6) add the 
following new subclause:— 

(7) Notwithstanding that implied in the 
aforegoing: 

(a) A new employee 20 years of age or over 
without relevant food industry ex- 
perience shall be subject to a six month 
probationary period which shall count 
as experience or it may be partially 
recognised by agreement between the 
employer and the union. 

(b) A new employee with formal qualifica- 
tions and relevant food industry ex- 
perience shall be subject to a six month 
assessment/probationary period (if 
desired by the employer) but if the 
employee's performance is satisfactory, 
i.e. the employer wishes to retain the 
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employee's services, all relevant industry 
experience counts as experience (unless 
it is agreed by the union that special cir- 
cumstances exist) and thereafter the ap- 
propriate pay rate shall apply respective- 
ly- 

(c) An employee whilst under assess- 
ment/probation shall receive the 1st 
year of experience rate of pay attached 
to that employee's classification. 

RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 187 of 1984. 

Between: Western Australian Government Railways 
Commission, Applicant and Australian Railways 
Union of Workers West Australian Branch, 
Respondent. 

Order. 
HAVING heard Mr C. Mitsopoulos on behalf of the ap- 
plicant, Mr R. C. Wells on behalf of the respondent, 
and Mr J. A. Spurling on behalf of the Attorney 
General and intervening on behalf of the Public Service 
Board, and by consent the Commission in Court Ses- 
sion, pursuant to the powers conferred on it under the 
Industrial Arbitration Act, 1979, hereby orders— 

That the Railway Employees' Award No. 18 of 
1969 be varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period com- 
mencing on or after the 21st day of February, 
1984. 

Dated at Perth this 17th day of April, 1984. 
By the Commission in Court Session, 

(Sgd.)D.CORT, 
[L.S.[ Commissioner. 

Schedule. 
■ Clause 31. — Special Rates and Provisions: Delete 

paragraph (a) of subclause (29) of this clause and insert 
in lieu thereof:— 

(29) (a) 
(i) A weekly tool allowance shall be paid to 

tradesmen and apprentices as follows— 
Tradesmen Apprentices 

Carpenters 7.70 3.85* 
Car and Wagon 
Builders 7.70 3.85* 
Plumbers 7.70 3.85* 
Bricklayers 5.50 2.75 
Painters and 
Signwriters 1.90 0.95* 
Patternmakers 7.70 3.85* 

* in 3rd, 4th and 5th year 
(ii) (aa) Where the employer does not provide 

a watch and clock repairer or a coach 
trimmer or an apprentice thereto 
with the tools ordinarily required by 
that tradesman or apprentice in the 

performance of his work as a 
tradesman or as an apprentice the 
employer shall pay a tool allowance 
of— 

(i) $6.80 per week to such 
tradesman, or 

(ii) in the case of an apprentice a 
percentage of $6.80 being the 
percentage which appears 
against his year of appren- 
ticeship in subclause (7) of 
clause 44. — Wages of this 
award 

for the purpose of such tradesman or 
apprentice supplying and maintain- 
ing tools ordinarily required in the 
performance of his work as a 
tradesman or apprentice. 

(bb) Any tool allowance paid pursuant to 
paragraph (a) (ii) of this subclause 
shall be included in, and form part 
of, the ordinary weekly wage 
prescribed in this clause. 

(cc) The employer shall provide for the 
use of tradesmen or apprentices all 
necessary power tools, special pur- 
pose tools and precision measuring 
instruments. 

(dd) A tradesman or apprentice shall 
replace or pay for any tools supplied 
by his employer if lost through his 
negligence. 

SHEET METAL WORKERS 
(Government) 

Award No. 31 of 1973 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 206 of 1984. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant, and 
Hon. Minister for Works and Water Resources 
and others, Respondents. 

Order 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr J. J. Radisich on behalf of the 
respondents, and by consent the Commission, pursuant 
to the powers conferred on it under the Industrial Ar- 
bitration Act, 1979, hereby orders— 

That the Sheet Metal Workers (Government) 
Award No 31 of 1973 be varied in accordance 
with the following schedule and that such varia- 
tion shall have effect from the beginning of the 
first pay period commencing on or after the 24th 
day of December, 1983. 

Dated at Perth this 18th day of April, 1984. 

(Sgd.) B.J. COLLIER 
[L.S.] Commissioner. 

Schedule. 
1. Clause 13.—Overtime and Sunday Time: Delete 

subclause (2) of this clause and insert in lieu: 

(2) When an employee is required for overtime 
duty in excess of one hour after the usual ceas- 
ing time without being notified the previous 
day he shall be supplied with any meal re- 
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quired or be paid $3.80 for such meal. This 
subclause shall not apply to employees residing 
within a radius of 800 metres of the works. 
Employees required to start work at 12 mid- 
night until 6.30 a.m. and ordered back to work 
at 8.00 a.m. the same day shall be paid $2.65 
for breakfast. 

2. Clause 14.—Fares and Travelling: Delete this 
clause and insert in lieu:- 

14.—Fares and Travelling. 

(1) An employee in the Architectural Division of 
the Public Works Department, who is required 
to start and finish on the job, shall be paid an 
allowance in accordance with the provisions of 
this subclause to compensate for travel pat- 
terns and costs peculiar to the industry, which 
includes mobility requirements of employees, 
and the nature of employment in construction 
work— 
(a) On places within a radius of fifty 

kilometres from the General Post Of- 
fice, Perth — five dollars and ninety 
cents per day. 

(b) For each additional kilometre to a 
radius of sixty kilometres from the 
General Post Office, Perth — thirty 
cents per kilometre. 

(c) Subject to the provisions of paragraph 
(d), work performed at places beyond a 
sixty kiionieire radius from the General 
Post Office, Perth shall be deemed to be 
distant work unless the employer and 
the employees, with the consent of the 
Union, agree in any particular case that 
the travelling allowance for such work 
shall be paid under this clause, in which 
case an additional allowance of thirty 
cents per kilometre shall be paid for 
each kilometre in excess of the sixty 
kilometre radius. 

(d) In respect of work carried out. from an 
employers' depot situated outside a 
radius of sixty kilometres from the 
General Post Office. Perth, the main 
Post Office in the town in which such 
depot is situated shall be the centre for 
the purpose of calculating the allowance 
to be paid. 

(e) Where transport to and from the job is 
provided by the employer from and to 
his depot, or such other place more con- 
venient to the employee as is mutuaily 
agreed upon between the employer and 
the employee, half the above rates shall 
be paid; provided that the conveyance 
used for such transport is provided with 
suitable seating and weatherproof cover- 
ing. 

(2) (a) An employee, residing in the suburban 
area, who is required to start work at some 
place other than his usual workshop or place 
of employment, shall, if the time taken in 
travelling from his place of residence to the job 
and return exceeds the time normally taken in 
travelling from his usual place of residence to 
his usual workshop or place of employment 
and return, be paid for such excess travelling 
time at ordinary rates; and if the fares actually 
and reasonably incurred in such travelling ex- 
ceed the fares normally paid by the employee 
in travelling from his place of residence and 
return, the employer shall pay the amount by 
which such fares exceed those usually paid for 
travelling to and from his usual workshop or 
place of employment. 

(b) This subclause does not apply to 
employees to whom subclause (1) of this clause 
applies. 

(3) (a) The provisions of this subclause apply 
only to employees who are engaged for perma- 
nent employment at depots north of the 26th 
parallel of south latitude. 
(b) In this subclause, "fare" includes the 
cost of transporting any tools owned by an 
employee and required by him in his employ- 
ment. 
(c) Subject to the provisions of this 
subclause, the fare of an employee from the 
place of engagement to any place of employ- 
ment shall be paid by the employer, and the 
employee shall be paid at ordinary rates for 
not more than eight hours in any day for time 
spent in travelling to the place of employment 
including time occupied in waiting for 
transport connections, but if the employee 
uses a mode of travel not approved by the 
employer, travelling time in excess of eight 
hours shall not be allowed unless the Board of 
Reference otherwise determines. 
(d) The amount of the fare paid by an 
employer pursuant to paragraph (c) of this 
subclause may be deducted from the subse- 
quent earnings of the employee concerned, in 
such manner as is agreed in writing between 
the employee and the employer, 
(e) If an employee completes six months' 
continuous service with an employer, or is 
dismissed before that time through no fault of 
his own, any amount deducted by that 
employer from the employee's wages, pur- 
suant to paragraph (d) of this subclause, shall 
be refunded to the employee, 
(!) The employer shall pay the fare of the 
employee from the place of employment to the 
place of engagement if the employment ter- 
minates and— 
(i) the employee has completed twelve 

months' continuous service with that 
employer; or 

(it) the employee has completed six months' 
continuous service with that employer 
and is dismissed through no fault of his 
o v/n. 

(g) Where an employee has completed six months' 
continuous service and leaves for a reason 
deemed reasonable by his employer, he shall 
be paid one-sixth of the fare referred to in 
paragraph (!) of this subclause for each month 
of service in excess of six months. 

3. Clause 15.—Car Allowance: Delete this clause 
and insert in lieu: 

15.—Car Allowance 

(1) Where an employee is required and authorised 
to use his own motor vehicle in the course of 
his duties he shall be paid an allowance not less 
than that provided for in the table set out 
hereuader. Notwithstanding anything contain- 
ed in this subclause the employer and the 
employee may make any other arrangement as 
to car allowance not less favourable to the 
employee. 

(2) Where an employee in the course of a journey 
travels through two or more of the separate 
areas, payment at the rates prescribed herein 
shall be made at the appropriate rate ap- 
plicable to each of the separate areas travers- 
ed. 
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(3) A year for the purpose of this clause shall com- 
mence on the first day of July and end on the 
30th day of June next following: 
Rates of Hire for Use of Employee's 
Own Vehicle on Employer's Business 

Area and Details 

Distance Travelled Each 
Year on Employer's Business 
Metropolitan Area: 

First 8,000 kilometres 
Over 8,000 kilometres 

South West Land Division: 
First 8,000 kilometres 
Over 8,000 kilometres 

North of 23.5 degrees South 
Latitude: 

First 8,000 kilometres 
Over 8,000 kilometres 

Rest of the State: 
First 8,000 kilometres 
Over 8,000 kilometres 

Engine Displacement 
(in Cubic Centimetres) 
Over 1600cc 1600cc & 

per km Under per km 

30.8 cents 22.4 cents 
19.9 cents 15.0 cents 

31.5 cents 23.1 cents 
20.4 cents 15.4 cents 

35.3 cents 
22.6 cents 

32.8 cents 
21.2 cents 

26.1 cents 
17.1 cents 

24.0 cents 
16.0 cents 

(4) "Metropolitan Area" means that area within a 
radius of fifty kilometres from the Perth 
Railway Station. 
"South West Land Division" means the South 
West Land Division as defined by Section 28 
of the Land Act 1933, excluding the area con- 
tained within, the Metropolitan Area, 

(5) The allowances prescribed in this clause shall 
be varied in accordance with any movement in 
the allowances in the Public Service Motor 
Vehicle Allowances Award 1976. 

4. Clause 22.—Wages: Delete subciause (3) Tool 
Allowance of this clause ana insert in lieu:— 

Delete subciause (5) (a) of this clause and insert 
in lieu:— 

(5) (a) In addition to the appropriate rates of 
pay prescribed in this clause a worker shall be 
paid on engagement— 

(i) $22.30 per week if he is engaged 
on work described in paragraphs 
(a) or (b) of the definition of 
'Construction Work'; 

(ii) $20.20 per week if he is engaged 
on work described in paragraph 
(c) of that definition; 

(Mi) $11.90 per week if he is engaged 
on the construction of a multi- 
storey building unless sub- 
paragraph (ii) of this paragraph 
applies. 

SHOP AND WAREHOUSE 
(Whcdesak and Retail Establishments.) 

Award No. 32 of 1976. 
BEFORE the WESTERN AUSTRALIAN 

INDUSTRIAL COMMISSION. 

No. 1108 of 1982. 

Between The West Australiaa Shop Assistants and 
Warehouse Employees' Indmiriai Union of 
Workers, Perth, Applicant, and Boasts Ltd. and 
others. Respondents. 

Tool Allowance: 

(a) Where an employer does not provide a 
tradesman or an apprentice with the 
tools ordinarily required by that 
tradesman or apprentice in the per- 
formance of his work as a tradesman or 
as an apprentice the employer shall pay 
a tool allowance of— 

(i) $7.10 per week to such tradesman, 
or 

(ii) in the case of an apprentice a 
percentage of 57.10 being the 
percentage which appears against 
his year of apprenticeship in 
subciause (5) of clause 11.— Ap- 
prentices of this award. 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the per- 
formance of his work as a tradesman or 
apprentice. 

(b) The tool allowance paid pursuant to 
paragraph (a) of this subciause shall be 
included in, and form part of, the or- 
dinary weekly wage prescribed in this 

(c) Any employer shall provide for the use 
of tradesmen or apprentices all 
necessary power tools, special purpose 
tools and precision measuring in- 
struments. 

(d) A tradesman or apprentice shall replace 
or pay for any tools supplied by his 
employer if lost through his negligence. 

VINO heard Mr T.M. Bishop oi 
: and Mrs P.E. Bentlev on behar 

Western Australian Industry (!i 
ing on behalf of the Attorney 

>f the Conn 
jspondenls, 

on behalf of the Servio 

nd Mr j.A. Spurl- 
' and intervening 

t and bv consent, 
•s conferred on it 
t, 1979, hereby 

the Commission, pursuant to t •$ conferred on it 
under the Industrial Arbitral t, 1979, hereby 
orders:— 

That the Shop and Warehouse (Wholesale and 
Retail Establishments) Award No. 32 of 1976 be 
varied in accordance with the following schedule 
and thai such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 1st day of May, 1984. 

Dated at Perth this 17th day of April, 1984. 
Commission in Court Session, 

(Sgd.) D. CORT, 
I'L.S.j Commissioner. 

Schedule. 
Clause 28. — Wages: Delete Parts I and I! of this 

clause and insert in lieu: 
PART I. 

The minimum rates of wages payable to adult 
workers under this award shall be as follows: 
(1) Adults (classification and wage per week):— 

(a) Shop Assistant, Sales Person, Wholesale Sales 
Person, Demonstrator, Canvasser and/or Collec- 
tor, Storeman/Woman, Packer, Despatch Hand, 
Reserve Stock 
Hand $251.70 

(b) Window Dresser $257.70 
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(c) Shop Assistant, Sales Person, Wholesale Sales 
Person, Demonstrator, Canvasser and/or Col- 
lector, Storeman/Woman, Packer, Despatch 
Hand, Reserve Stock Hand who is required by 
the employer to be in charge of a shop store or 
warehouse or other workers: 

(i) If placed in charge of a shop, store or 
warehouse with no other workers or if plac- 
ed in charge of less than three other 
workers $260.60 

(ii) If placed in charge of three or more other 
workers but less than 10 other workers 
 $268.20 

(iii) If placed in charge of 10 or more other 
workers $283.50 

(d) Window Dresser who is required by the 
employer to be in charge of a shop, store or 
warehouse or other workers:— 

(i) If placed in charge of a shop, store or 
warehouse with no other workers or if plac- 
ed in charge of less than three other 
workers $266.50 

(ii) If placed in charge of three or more other 
workers but less than 10 other 
workers $274.20 

(iii) If placed in charge of 10 or more other 
workers $289.30 

PART II. 
The minimum rates of wages payable to all junior 
workers covered by this award shall be as follows:— 

(1) Junior workers: (per cent of Shop 
Assistants wage prescribed in Part I 
hereof) per week: 

°7o 
Under 16 years of age  40 
16 years to 17 years of age  50 
17 years to 18 years of age  60 
18 years to 19 years of age  70 
19 years to 20 years of age  80 
20 years to 21 years of age.... 90 

SUGAR REFINING. 

Award No. 41 of 1982. 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL COMMISSION. 
No. 782 of 1983. 

Between the Australasian Society of Engineers, 
Moulders and Foundry Workers, Western 
Australian Branch and the Federated Engine 
Drivers and Firemen's Union of Workers of 
Western Australia, Applicants, and C.S.R. 
Limited, Respondent. 

Before the Commission in Court Session. 
Mr Senior Commissioner D.E. Cort and Mr Commis- 

sioners B. J. Collier and G.A. Johnson. 

The 6th day of April, 1984. 

Dr J. Crouch on behalf of the applicants. 
Mr B.C. Butler and with him Mr T. Hantke on behalf 

of the respondent. 
Mr C.D. Lambert intervening on behalf of the Con- 

federation of Western Australian Industry (Inc.). 
Mr J.A. Spurling intervening on behalf of the At- 

torney General for the State of Western Australia and 
the Public Service Board. 

Mr R.L. Meecham intervening on behalf of the 
Trades and Labor Council of Western Australia. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is the 
unanimous decision of the Commission in Court Ses- 
sion. 

On 9th November, 1982, the Sugar Refining Consent 
Award No. 41 of 1982 was issued by agreement between 
the parties to come into operation from 15th September, 
1982 and to continue in force until 15th September, 
1983 (62 WAIG 2965). Clause 6 — Wages and 
Allowances of that award prescribed the weekly wage 
rates to operate from September 1982 and also prescrib- 
ed higher wage rates to operate from 15th March, 1983. 
In the case of a tradesman — the classification which is 
accepted by the parties as being the "key" to rates in the 
industry — the March 1983 rate represented an increase 
of $14.00 per week, but by General Order of the Com- 
mission in Court Session dated the 26th day of January 
1983, CSR Limited was precluded from paying that in- 
crease (63 WAIG 257). In consonance with the January 
1983 decision of the Commission in Court Session 
which introduced a wage pause, the unions, by way of a 
conference pursuant to section 44 of the Act, sought an 
order of the Commission to authorise the payment of 
that March 1983 increase, but on the 25th day of May 
1983, that application was dismissed by the Commission 
in Court Session (63 WAIG 1350). 

By this application, filed on December 12 1983, the 
unions seek to amend Clause 6 — Wages and 
Allowances of the award so as to increase the rate now 
applicable to employees in the sugar refining industry as 
a consequence of the October 1983 decision of the Com- 
mission in Court Session — that decision increased rates 
of pay in force at the time by 4.3% — by the amount of 
the increase originally agreed to operate from March 15 
1983. 

The application is brought under part (a) — 
Anomalies of Principle 6 — Anomalies and Inequities, 
and, in particular, that paragraph which reads — 

(iv) The only exception to (iii) (which states that 
the doctrines of comparative wage justice and 
maintenance of relativities should not be relied 
upon to establish an anomaly) is that adjust- 
ment of awards to establish an equitable base 
may be processed as anomalies. 

The concept of an "equitable base" was adopted by 
the Commission in Court Session in January 1983 for 
the purposes of the wage pause introduced at that time, 
and the real question now before us is whether the rates 
of pay in the September 1982 consent award as a conse- 
quence of a recommendation by a member of the Com- 



64 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 743 

mission forms such a base upon which the "system of 
centralised wage fixing" may operate fairly and with 
consistency. 

In the main, the material before the Commission is 
that which was known to the Commission in Court Ses- 
sion in May 1983. It shows, among other things, that 
since May 1981 but not including the effect of the Oc- 
tober 1983 General Order, the wage of a fitter employed 
by CSR Limited increased by $24.60 (in September 
1981), $6.30 (in November 1981) and $18.00 per week in 
September 1982. Those increases may be compared with 
those which have taken place in the minimum wage of a 
fitter covered by the Metal Trades (General) Award No. 
13 of 1965 namely, $6.30 (in November 1981), $18.70 
(in January 1982) and $14.00 in June 1982. 

Two observations may be made with respect to the in- 
creases. First, the changes in the Metal Trades Award 
after September 1981 and during the term of the 1981 
Sugar Industry Agreement would have affected the rates 
used by the parties as a guide for the purposes of the 
agreement and next that, even so, since May 1981, there 
has been a difference in the increases of $9.30 in favour 
of the fitter employed by CSR Limited. However, in 
that respect, it is common ground that for some years, 
the parties have prepared a survey of wage rates in 
selected industries as a guide in negotiating the wage in- 
creases for the period of each new Sugar Refining In- 
dustry Award and, to that extent, the wage increases in 
the sugar industry could be said to reflect changes which 
have taken place in actual rates of pay of fitters. 

In 1982, a member of the Commission was asked to 
make a recommendation having regard to a disagree- 
ment between the parties about the survey. At the time, 
it had already been agreed between the parties, and that 
agreement was known, that it was proposed to prescribe 
a further increase in the award by way of a "mid-term 
increase" in March 1983 and really, it is the nature of 
that increase which needs to be determined. If it were 
designed to cover possible changes in the rates of pay 
used by the parties as a guide during the term of the 
agreement as had happened in 1981-1982 then it would 
be an increase of the kind in the Electrical Contracting 
Industry which the Commission refused to approve (63 
WAIG 846). On the other hand, if it could be likened to 
that in the Shop Assistants case where an increase in 
wage rates agreed between the parties in July 1982 was 
being phased in by way of two increments, then it could 
be approved by permitting the award to have effect ac- 
cording to its tenor (63 WAIG 863). 

In May 1983, the Commission in Court Session was 
not persuaded that the "mid-term adjustment" was "of 
a kind that should be approved within the spirit and in- 
tent of the Commission's policy of restraint". In that 
respect, whilst it was believed "that to allow the increase 
would be to place these workers at an advantage com- 
pared to others in the workforce" the Commission was 
less certain as to "whether rates now in force may be 
said to rest on an equitable base". In the result, it was 
stated — 

Whatever may be surmised, we are left with the 
agreement between the parties as reflected in the 
consent award — albeit following a recommenda- 
tion by a member of the Commission — and we 
do not see that the wage in force is other than 
equitable in the circumstances. 

The Commission in Court Session as now constituted, 
is better placed to deal with the matter than was the case 
in May 1983 and we draw attention to a decision of the 
Commission in Court Session in the matter of a varia- 
tion to the Brewery Craftsmen's Award in which, 
although a "mid-term increase" negotiated between the 
parties as part of a package in October 1982 was not 
authorised, the Commission increased the wage rates 
although by a lesser amount (63 WAIG 1298). The ques- 
tion then before the Commission was posed in the 
following terms — 

whether in the circumstances of this particular 
case, the increase ... is justified having regard to 

the spirit and intent of the wage pause and where 
the expressed policy of the Commission is to en- 
sure consistency and even-handedness for the 
workforce in this State. 

Much of what was said in the reasons for decision in 
the brewery case could be repeated here, but that is not 
proposed. Suffice to repeat that the Commission in 
Court Session as now constituted is able to deal with the 
Matter in the absence of doubts present in May 1983 
and thus to ensure fairness and consistency. 

Before doing so, it seems necessary to dispel several 
misconceptions. The October 1983 decision was not 
designed to create an "opportunity to look at wage rates 
caught by the freeze". It was inherent in the introduc- 
tion of the wage pause in January 1983 that wages 
"must rest on an equitable base" and in October 1983 it 
was said— 

Although it is unlikely that there is any award in 
which an equitable base has not by now been 
established, the opportunity to bring a claim for- 
ward for that purpose should be kept open until 
December 31 1983. 
(At page 2210) 

Next, the Electrical Contracting Industry decision in 
December 1983 rested on the circumstances of that par- 
ticular case. It need only be said that the increase 
authorised in that matter was the one agreed between 
the parties and was in lieu of the 4.370 increase (64 
WAIG 650). 

Finally, from a reading of the October 1983 decision, 
it will clearly be seen that with the adoption of regular 
adjustments to wage rates, the Commission intended its 
approach to wage fixation to be less flexible than it had 
been earlier. 

With respect to the wage rates shown in Award No. 
41 of 1982, including the "mid-term increase", we re- 
ject the assertion that the rate was intentionally fixed by 
way of percentage relationship with the "basket" of 
rates revealed by the survey. When the parties could not 
agree on an appropriate rate, having regard to what was 
revealed by the "basket", a recommendation was made, 
but within certain parameters, as to what would be fair. 
In our view, it was not a matter of simply determining a 
relationship with the simple average of the rates in the 
"basket" as is now put by the unions. We note from the 
evidence that the unions felt that September in each year 
was not the best time to set a rate because usually after it 
had been fixed for a period of 12 months, pay rises were 
granted throughout industry and employees had to wait 
until the end of the year to "catch up". We conclude 
that the "mid-term increase" was designed to overcome 
that difficulty and this is confirmed by looking at the 
rates shown in the "basket". 

As we have mentioned, it is possible now to look at 
the "basket" in the context of the decisions of the Com- 
mission in Court Session in January and October 1983, 
and in conformity with the approach of the Commission 
in the Brewery Case mentioned earlier herein to deter- 
mine a fair rate of wage. In that regard, the rates in the 
"basket" range from $264.70 to $323.90 per week and 
although there is some duplication of industries, the rate 
of $298.70 in Award No. 41 of 1982 will be seen to be 
higher than nine of those shown and lower than ten of 
them. If duplication is removed, then dependent upon 
which of the rates is set aside, the rate of $298.70 would 
be higher than eight or nine of the rates and lower than 
seven or eight. The average of all of the rates in the 
"basket" will be seen to be $300.70 and of sixteen rates, 
with no duplication of industries, $297.50 or $300.30 
depending upon which of the rates is set aside. 

On the foregoing, it is not as obvious as was inferred 
by the unions that the existing rate is unfair for the cen- 
tralised system of wage fixation which has been 
adopted. With such a wide variation in the rates in the 
"basket" it is not easy to fix an appropriate rate and 
averaging is fraught with difficulty. 
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Without purporting to determine the method by 
which the "basket" should be utilised in the future, we 
would fix the present wage of a fitter at $313.50. In the 
context of existing principles of wage fixation and mat- 
ters raised by the unions, that should be regarded as 
fair. 

The parties should draw up a schedule to reflect our 
decision and discuss, and if possible agree upon, the 
date from which the award should be varied. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 782 of 1983. 

Between the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch and the 
Federated Engine Drivers' and Firemens' Union 
of Workers of Western Australia, Applicants, 
and C.S.R. Limited, Respondent. 

Receiving Raw Sugar 
Attendant  256.80 
General Duties  256.80 

(b) Firemens and Greaser (FED- 
FU) 

Fireman (attending two 
or more boilers)  281.40 
Greaser and Hot Water 
Attendant  267.40 

(c) Tradesmen and Others (E&M) 
Electrician — Special 
Class  335.00 
Fitter — Tradesman.... 313.50 
Electrical Fitter — 
Tradesman  313.50 
Welder — First Class... 313.50 
Rigger — Licensed  282.50 
Tradesman's Assistant . 258.10 

These rates recognise all disabilities 
associated with the work of metal trades 
employees, except those in subclause (7). 

HAVING heard Dr J. Crouch, on behalf of the ap- 
plicants, Mr B.C. Butler and with him Mr T. Hantke on 
behalf of the respondent, Mr C.D. Lambert intervening 
on behalf of the Confederation of Western Australian 
Industry (Inc.), Mr J.A. Spurting on behalf of the At- 
torney General and intervening on behalf of the-Public 
Service Board and Mr R.L. Meecham intervening on 
behalf of the Trades and Labor Council of Western 
Australia, the Commission in Court Session, pursuant 
to the powers conferred on it under the Industrial Ar- 
bitration Act, 1979, hereby orders — 

That the Sugar Refining Consent Award No. 41 
of 1982 be varied in accordance with the follow- 
ing schedule and that such variation shall have ef- 
fect as from the beginning of the first pay period 
commencing on or after the 3rd February, 1984. 

Dated at Perth this 12th day of April, 1984. 
By the Commission in Court Session, 

(Sgd.)D. CORT, 
fL.S.l Commissioner. 

Schedule 
Delete existing Clause 6 Wages and Allowances and 

insert in lieu: 
6. — Wages and Allowances 

Adults — the weekly wage rates for adult 
employees covered by this award shall be: 

(a) Production Workers (AWU) $ 
Sugar Boiler — First 
Class  288.40 
Melt House Attendant.. 287.50 
Sugar Boiler — Second 
Class  285.00 
Leading Hand 30kg 
Packing Station  281.40 
Leading Hand 
Warehouse  281.40 
Leading Hand 
Miscellaneous  281.40 
Fugalman Dryer Atten- 
dant   280.40 
Leading Hand Receiving 
Raw Sugar  275.90 
Char Attendant  275.90 
Fork Lift Operator  275.90 
Check Weigher  271.00 
Sewer/Packer/Palletiser 267.40 
Packer/Palletiser  264.70 
Sugar Supply Attendant 264.70 
RetailPacker  261.60 
Watchman  256.80 
Laboratory Attendant.. 256.80 

TEACHER'S (Kindergartens). 
Award No. 22 of 1963 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 120 of 1984 
Between: Federated Miscellaneous Workers' Union of 

Australia, Hospital, Service and Miscellaneous, 
W.A. Branch, Applicant and Hon. Minister for 
Education, Respondent. 

Order. 
HAVING heard Mr A. R. Beech on behalf of the 
applicant Mr D. Buttel on behalf of the respon- 
dent, and by consent the Commission, pursuant 
to the powers conferred on it under the Industrial 
Arbitration Act, 1979, hereby orders— 

That the Teachers' (Kindergartens) Award No. 
22 of 1963 be varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 2nd day of 
February, 1984. 

Dated at Perth this 13th day of April, 1984. 
(Sgd.) E. R. KELLY 

[L.S.I Commissioner. 

Schedule. 
Clause 10—Salaries: Delete this clause and insert the 

following in lieu: 
10.—Salaries. 

The following salary scales shall be paid to 
teachers according to qualifications, experience 
and position. 

SCALE 
A A1 B B1 

(1) Salaries 
per annum 
(a) Teachers: 

Grade: 
1 
2 
3 
4 
5 

15 106 
16 955 
17 975 
18 997 
20 007 
21 018 
22 034 
22 662 
23 245 

15 826 
17 693 
18 711 
19 724 
20 730 
21 746 
22 766 
23 395 
23 978 

18 231 
19 467 
20 697 
21 931 
23 170 
24 238 
25 304 
26 382 

19 120 
20 352 
21 581 
22 816 
24 060 
25 127 
26 196 
27 278 
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(i) A teacher who has successfully com- 
pleted a minimum of two years full 
time tertiary training as a student at a 
teachers' college approved by the 
employer shall be paid according to 
Scale "A" commencing at Grade 1 
and may proceed to Grade 8. 

(ii) A teacher who has successfully com- 
pleted a minimum of three years full 
time tertiary training as a student at an 
educational establishment approved by 
the employer shall be paid according to 
Scale "A" commencing at Grade 2 
and may proceed to Grade 9. 

(iii) A two year trained teacher who ob- 
tains the qualifications of a three year 
trained teacher or who is deemed by 
the employer to be a three year trained 
teacher, shall advance one increment 
and may proceed to Grade 9 on Scale 
"A". 

(iv) Teachers who qualify for payment 
under Scale "A" but who have such 
additional qualifications as may be ap- 
proved by the employer shall instead 
of the rates prescribed in Scale "A" be 
paid the rates prescribed in Scale "B". 

(v) A teacher who is employed in Special 
Aboriginal Schools and Centres, in 
special schools for mentally and/or 
physically handicapped children and in 
special classes approved by the 
Minister shall be paid according to 
either Scale "Al" or "Bl" according 
to qualifications. 

(vi) Progression along the salary scales 
shall be by annual increment and shall 
be dependent upon satisfactory service 
provided that a teacher shall be re- 
quired to complete a full teaching year 
from the commencement of her ap- 
pointment before being eligible for the 
next annual increment. 

(vii) Teachers who qualify by way of addi- 
tional qualifications to transfer from 
one scale to another shall be paid the 
salary on the new scale for that grade 
applying to the salary on the old scale. 

(b) Assistants: $ 
Year: 
1 12 840 
2 14 412 
3 15 279 
4 16 147 
5 17 006 
An assistant shall be required to complete a 
full teaching year from the commencement 
of her-appointment before being eligible for 
the next annual increment. 

(2) A relieving teacher or assistant shall be paid the 
appropriate salary plus a loading of 27 percent. 

(3) For the purpose of adjustment and payment the 
weekly salary shall be calculated as l/52nd and 
l/6th of the annual salary, and the fortnightly 
salary as l/26th and l/12th of the annual salary 
and the monthly salary as l/12th of the annual 
salary. 

TOOL AND MATERIAL STOREMEN 
(Education Department). 

Award No. 24 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 208 of 1984. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant, and Hon 
Minister for Education, Respondent. 

Order 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr J.J. Radisich on behalf of the respon- 
dent, and by consent the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, hereby orders — 

That the Tool and Material Storemen (Educa- 
tion Department) Award No. 24 of 1974 be varied 
in accordance with the following schedule and 
that such variation shall have effect from the 
beginning of the first pay period commencing on 
or after the 24th day of December, 1983. 

Dated at Perth this 18th day of April, 1984. 

(Sgd.) B.J. COLLIER 
fL.S 1 Commissioner. 

1. Clause 7. 
insert in lieu:- 

Schedule 
Overtime: Delete subclause (3) and 

Subject to the provisions of subclause (4) of 
this clause, a worker required to work over- 
time for more than one hour shall be supplied 
with a meal by the employer or be paid $3.80 
for a meal, and if, owing to the amount of 
overtime worked, a second or subsequent meal 
is required, he shall be supplied with each such 
meal by the employer or be paid $2.65 for each 
meal so required. 

VEHICLE BUILDERS (P.W.D.) 
Award No. 36 of 1971 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 209 of 1984 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant, and 
Hon. Minister for Works and Water Resources, 
Respondent. 

Order 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr J.J. Radisich on behalf of the respon- 
dent, and by consent the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, hereby orders— 

That the Vehicle Builders (P.W.D.) Award No. 
36 of 1971 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 24th day of 
December, 1983. 

Dated at Perth this 18th day of April, 1984. 

[L.S.] 
(Sgd.) B.J. COLLIER 

Commissioner. 
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Schedule. 
1. Clause 8.—Wages: Delete subclause (5) Tool 

Allowance and insert in lieu:— 

(5) Tool Allowance: 
(a) Where an employer does not provide a 

tradesman or an apprentice with the 
tools ordinarily required by that 
tradesman or apprentice in the per- 
formance of his work as a tradesman or 
as an apprentice the employer shall pay 
a tool allowance of:— 

(i) $7.10 per week to such 
tradesman, or 

(ii) in the case of an apprentice 
a percentage of $7.10 being 
the percentage which ap- 
pears against his year of ap- 
prenticeship in subclause (4) 
of this clause 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the per- 
formance of his work as a tradesman or 
apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this subclause shall be 
included in, and form part of, the or- 
dinary weekly wage prescribed in this 
clause. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesman or apprentice shall replace 
or pay for any tools supplied by his 
employer if lost through his negligence. 

CEREAL PROCESSING, EXTRACTING 
AND MANUFACTURING 

Award No. 26 of 1970 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No 14 of 1983 

Between The Federated Millers and Mill Employees' 
Union of Workers of Western Australia Appli- 
cant and N.B. Love Starches W.A. Pty Ltd and 
Others Respondents. 

With the consent of the applicant, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979, hereby orders— 

That those parts of the application not deter- 
mined by the interim order of the Commission in 
Court Session of the 28th day of July, 1983 be 
struck out. 

Dated at Perth this 1st day of May, 1984. 

(Sgd.)G.J. MARTIN 
[L.S.] Commissioner. 

2. Clause 11.—Overtime: Delete subclause (5) and 
insert in lieu:— 

(5) When a worker is required for overtime duty 
in excess of one hour after the usual ceasing 
time without being notified the previous day, 
he shall be supplied with any meal required or 
be paid $3.80 for such meal. This subclause 
shall not apply to workers residing within a 
radius of 800 metres of the works. 
Workers required to start work at 12 midnight 
until 6.30 a.m. and ordered back to work at 8 
a.m. the same day, shall be paid $2.65 for 
breakfast. 

AWARDS — 
Interpretation of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 220 of 1984 

Between: Cliffs Robe River Iron Associates, Applicant 
and The Federated Engine Drivers and Firemen's 
Union of Workers of Western Australia, Respon- 
dent. 

Before Mr Commissioner G G Halliwell. 
The 16th day of April, 1984. 

Mr D G Moss on behalf of the applicant. 
Mr R A Keegan on behalf of the respondent. 

Reasons for decision. 
THE COMMISSIONER: This application seeks the in- 
terpretation of Clause 4(1) of Part III of the Cliffs Robe 
River Associates Award No. 10 of 1979. 

The background to the matter is contained in the 
Schedule filed with the application which reads as 
follows:— 

During the fortnight ending 26th February, 
1984, Mr J. Higgins, a locomotive driver, was 
rostered on to work for 10 ordinary shifts. The 
railroad jobs to be covered by these shifts oc- 
curred Monday to Friday in both weeks (i.e. no 
shift was rostered on for a Saturday or Sunday). 

Mr Higgins was offered an additional job for 
Saturday, 18th February, which Mr Higgins ac- 
cepted and worked. 

The F.E.D.F.U. believe that the shift worked 
by Mr Higgins on the 18th February is an or- 
dinary shift for the purposes of clause 4(1) 
because, as the sixth shift in this particular for- 
night, it is within the first ten shifts worked. If the 



64 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 747 

union is correct this shift would become a 
weekend penalty shift whilst the rostered shift on 
Friday, 24th February (the 11th shift worked in 
the fortnight becomes the overtime shift). 

The Company claims that the unrostered job 
worked by Mr Higgins on 18th February is an 
unrostered overtime shift and that the shift work- 
ed on 24th February is the 10th ordinary shift in 
that fortnight. 

The question to be answered is — Was the shift 
worked by Mr Higgins on Saturday, 18th 
February, 1984 an ordinary shift? 

Exhibit M-l which is a copy of the shift roster shows 
that the day concerned was a rostered day off. This fact 
together with the award provisions make it plain that 
Mr Higgins was offered an unrostered overtime shift 
which he accepted. Thus the answer to the question pos- 
ed is that the shift worked was an overtime shift NOT an 
ordinary rostered shift. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 774 of 1983 
Between West Australian Branch, Australasian Meat 

Industry Employees' Union, Industrial Union of 
Workers, Perth Applicant and Meat and Allied 
Trades Federation of Australia, (Western 
Australian Division) Union of Employers and 
Others, Respondents. 

Before the Commission in Court Session. 
Mr Commissioners G.J. Martin, G.A. Johnson and 

G.L. Fielding. 
The 11th day of April, 1984. 

Mr J. Gerritsen on behalf of the applicant. 
Mr R. Heaperman on behalf of the Meat and Allied 

Trades Federation of Australia, (Western Australian 
Division) Union of Employers. 

Reasons for Decision. 
COMMISSIONER MARTIN: The following are the 
views of Mr Commissioner G.A. Johnson and myself. 

By this application brought pursuant to section 46 of 
the Industrial Arbitration Act, 1979 the applicant seeks 
a declaration of the true interpretation of that part of 
the "Meat Industry (State)" Award No. R9 of 1979 as 
varied (60 W.A.I.G. p. 1513) contained in placitum (ii) 
Sheep and Goats, subclause (2)(b) Equivalents of Clause 
29. — Work of Employees in Boning Rooms. 

That clause was last reviewed by the Commission in 
1982 in matter No. 609 of 1980 and is recorded in 62 
W.A.I.G. p. 1703. 

The relevant introductory words and the words the 
subject of disagreement between the parties in these pro- 
ceedings are as follows — 

(b) Equivalents — For the purpose of com- 
puting the daily tally the following 
equivalents shall apply. 

(ii) Sheep and Goats 

Four trunks shall equal three car- 
cases 

(62 W.A.I.G. p. 1703 at p. 1704.) 
Equivalents provide a means of translating piece 

.meats (parts of a carcase) into carcases or quarters for 
the purpose of the tally or piece work systems of 
remuneration for employees engaged in the calling of 
"Boners" under the award. (See 62 W.A.I.G. p. 1683 at 
p. 1696 and 63 W.A.I.G. p. 2489 at p. 2491.) 

In the present matter which relates to the boning of 
sheep (mutton) (that is removing the meat from the 
skeleton or frame or parts thereof of a dead sheep) the 
tally calculations are expressed in carcases. 
32871—7 

The specific boning required of the boners is all of the 
carcase of mutton except the hind legs and adjoining 
chump. The hind legs and adjoining chump (long legs) 
are saved intact for another purpose and the part of the 
carcase boned out constitutes that part of the carcase 
which is colloquially described as the trunk of an 
animal. 

The boning task is performed with the whole carcase 
suspended by the hind legs from a rail and the boner 
works upon the carcase in a standing and bending posi- 
tion. 

This is to be contrasted to the boning task wherein the 
work is performed on a bench or table and at which the 
boner stands. 

Within that setting the applicant asks the following 
question — 

Under Clause 29(2)(b)(ii) what equivalent ap- 
plies if a boner is presented with a carcase but is 
required to save the long legs? 

In essence the applicant says the answer is that the 
boner has boned a carcase with a tally count of one car- 
case. 

The respondent contends that the boner has boned a 
trunk with a tally count of four trunks equals three car- 
cases (or simply put one trunk equals 75 per cent of a 
carcase). 

The argument evolves upon what is a "trunk" for the 
purpose of Clause 29. — Work of Employees in Boning 
Room? 

The parties have no difficulty in accepting that in the 
generality a trunk is the object referred to by the Com- 
mission in the 1982 proceedings when it said — 

(ii) Trunks 
The existing award provides that 

"four trunks shall equal three carcases" 
The respondent (the applicant in these 

proceedings) seeks to vary that to read 
"one trunk shall equal one carcase". A 
trunk was described as a carcase with the 
lees and lower part of the chump remov- 
ed 

(Our emphasis —- 62 W.A.I.G. p. 1683 at p. 1697) 
Any reservations by the parties go to the use of the 

words "lower part of" which does no violence to the 
generality of the description of a "trunk". 

The central point of the applicant's proposition is the 
physical form of a sheep or part thereof which is 
presented to the boner for him to work upon. 

It says if the boner is presented with a trunk as 
described, in the extract from the reasons for decision 
just referred to he is boning a trunk. 

If, however, he is presented with a whole carcase he is 
boning a carcase and the fact that he is not required to 
remove the meat from the entire carcase does not 
change that situation. 

The respondent's position is the converse of the latter 
contention. 

It says that the simple test is what part of the carcase 
is being boned out? And the way in which the carcase or 
portion thereof is presented to the boner and the 
method of boning used is not relevant. 

If we look at the ordinary meaning of the words 
"Carcase" and "Trunk" as contained in the Shorter 
Oxford English Dictionary, a "Carcase" is "The dead 
body of a man or beast" (now used of the human corpse 
only in contempt) and a "Trunk" is "The human body 
or that of an animal without the head or especially the 
head and limbs". 

However, words used in awards can have a different 
and special meaning by virtue of such being ascribed to 
them by the award makers or because words used in a 
particular industry or calling have special or particular 
meanings simply by the way in which such words are us- 
ed by the people in that industry or calling. 
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On the question of interpreting awards the Full Bench 
said in reasons for decision in matter No. 192 of 1983 on 
the 31st day of May, 1983: 

The proper approach to the interpretation of 
awards is well settled and we adopt the following 
observations which express endorsement of that 
approach. 
. . . speaking generally, awards are to be inter- 
preted as any other enactment its interpreted. 
They lay down the law affecting employers and 
employees in their relations as such, and they 
have to be obeyed to the same extent as any other 
statutory enactment. But at the same time, it must 
be remembered that awards are made for the 
various industries in the light of the customs and 
working conditions of each industry and they fre- 
quently result, as this award in fact did, from an 
agreement between parties, couched in terms in- 
telligible to themselves but often framed without 
that careful attention to form and draughtsman- 
ship which one expects to find in an Act of Parlia- 
ment. I think, therefore, in construing an award 
one must always be careful to avoid a too literal 
adherence to the strict technical meaning of 
words, and must view the matter broadly, and 
after giving consideration and weight to every 
part of the award, endeavour to give it a meaning 
consistent with the general intention of the parties 
to be gathered from the whole award (Geo. A. 
Bond & Co. Ltd. (In liquidation) v. McKenzie 
(1929) A. A. 499 per Street J at 503, 504). 

(Our emphasis) (63 W.A.I.G. p. 1159 at p. 
1160.) 

The words used in this award do not have several dif- 
ferent meanings for the purpose of the award. 

They have one meaning for all purposes of the award 
and it may well be that the award meaning is also the 
generally understood meaning. 

In the instant award the tasks of an employee engaged 
in the calling of "Boner" is described in Clause 29. — 
Work of Employees in Boning Room as follows — 

(l)(a)"Boners" — a boner's work shall be the 
boning out of whole carcases of beef, veal, mut- 
ton, lamb, port, goats, and/or piece meats in any 
of those categories (62 W.A.I.G. p. 
1703.) 

Those words are quite clear and unambiguous. They 
describe constant finite objects being whole carcases or 
pieces, portions or parts of whole carcases and which 
pieces, portions or parts are less in size, form and weight 
than a whole carcase. 

Each of those objects is readily indentifiable by labels 
recognized and accepted within the meat processing in- 
dustry (see for example Exhibit A). Thus for the pur- 
pose of boning, a carcase of mutton is a dead sheep 
without its head, pelt, trotters and internal organs. If 
the hind and fore legs are removed from that object, the 
carcase, the lesser object is known as a trunk. 

The boning work from which the present matter of 
disagreement arose does not entail the boner, boning 
out a whole carcase of mutton and accordingly the ap- 
plicant's proposition is not correct as a simple matter of 
fact. Nor is the respondent's contention correct as a 
matter of fact because whilst the boner is boning out 
that part of the carcase which constitutes the trunk of a 
carcase (plus the forelegs which presumably would not 
be ordinarily part of a trunk) the object upon which it is 
working is not "a trunk" as such. 

It seems to us that the method of boning under ex- 
amination is part of the evolutionary process arising 
from the introduction of "on rail boning" and will pro- 
bably not be the last in that evolutionary process. It ap- 
pears not to have been contemplated at the time the 
award and its predecessors were issued. 

It is a method different from boning out a trunk by 
the table or bench method and will require evaluation 
for equivalent purposes by reference to the equivalent 

and tally criteria of time, quantity, degree of difficulty 
and care exercised for the purpose of catering for this 
method of boning that part of the carcase whilst it is still 
an integral part of the carcase. That is a matter to be 
tackled firstly by the parties and if need be by the Com- 
mission if the parties are unable to reach an ac- 
commodation, (Matter No. CR 416 of 1983 may be the 
ultimate vehicle for such a process) for after all it is the 
work done which should be paid for. 

Thus the answer to the question posed: 
Under Clause 29(2)(b)(ii) what equivalent ap- 

plies if a boner is presented with a carcase but is 
required to save the long legs? 

is that the award does not provide an equivalent for the 
purpose of computing tally for boning that portion or 
piece of a carcase of mutton by that method of boning. 
MR COMMISSIONER G.L. FIELDING: I agree with 
the conclusions reached by my colleagues but wish to 
add some observations of my own. 

The award fixes the remuneration for those who bone 
sheep on the basis of a daily tally of sheep carcases or 
the equivalent thereof. 

In my view, the clear intention of the award looked at 
as a whole is that the tally is based on whole carcases ac- 
tually boned, and not simply presented for boning. 
Were it otherwise, there would be no need to differen- 
tiate between the size of carcases as the award does in 
Clause 21(2)(b)(ii) in fixing carcase equivalents. If the 
key to the tally was not the actual boning but simply the 
presentation of carcases for boning, it would not matter 
what size a carcase was. 

In fixing carcase equivalents, the award by Clause 
29(b)(ii) prescribes carcase equivalents for "one trunk 
with chump or portion of chump attached" and for "a 
trunk" simpliciter. There are other equivalents prescrib- 
ed, but none are material for the present purposes. 

The parties agree that technically "a trunk" is a car- 
case without its hind or forelegs. What the boners are 
being asked to bone in the case under review is not 
therefore "a trunk", if for no other reason than they 
are required to bone out the forelegs, which the parties 
agree are not normally included in the trunk. For the 
same reason, nor can it be said to be a "trunk with 
chump or portion of chump attached". It may well be 
as the Respondents contend that the hind legs and ad- 
joining chump which the boners are not required to 
bone in fact represents approximately 25 per cent of the 
whole carcase, but that is not to say that the remaining 
75 per cent is "a trunk" for the purposes of the Award. 
In that context of the award, the expression "trunk" 
must be taken to mean what it is technically understood 
to mean in the industry, not just any part of the carcase 
which amounts overall to approximately 75 per cent of 
the carcase. Thus it is not permissible for the Respon- 
dent to rely on the trunk equivalent in the award, even 
though it might be said that the award equates a trunk 
with 75 per cent of a carcase. 

Likewise, it cannot be said that what the boners are 
required to bone is a carcase. It is something much less, 
for they are not required to bone the hind legs or the 
chump. Although they are presented with a whole car- 
case they in fact bone only part of it, and that as 
previously mentioned is significant in determining 
tallies. 

There is simply no equivalent expressed in the award 
for the boning work in question. 

The application is so determined and the parties are 
reminded of the rights under subsection (2) of section 46 
of the Industrial Arbitration Act, 1979. 
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INDUSTRIAL MAGISTRATE— 
Complaints Before— 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH 

Complaint Nos. 36, 37, 38 and 39 of 1984. 

Between the Western Australian Dental Technicians and 
Employees Union of Workers, Complainant, and 
Eileen Margaret Connery trading as Scotch Mist 
Enterprises, Defendant. 
Breach of Award Nos. 29 of 1982, Clause Nos. 8, 
11,9 and 15. 

Before Industrial Magistrate Mr K.F. Chapman Esq., 
S.M. 

The 5th day of April, 1984. 

Mr M. D. Fitzgerald appeared for the complainant. 
Mr P. Vincent appeared for the defendant. 

Reasons for Decision. 
THE MAGISTRATE: This matter proceeded on the 
basis of one agreed fact, namely that Scotch Mist Enter- 
prises is a respondent to Award No. 29 of 1982. In addi- 
tion to the agreed fact, I find as facts the following: that 
Miss Hazell was employed by the defendant from 18th 
February, 1983 to 22nd July, 1983. The hours to be 
worked were surgery hours which were Monday morn- 
ing from 9.00 a.m. to 12 noon at the Byford surgery and 
from 2.00 p.m. to 6.00 p.m. at Roleystone; on Tuesdays 
from 9.00 a.m. to 12 noon at Roleystone and from 2.00 
p.m. to 6.00 p.m. at Byford; on Wednesdays from 9.00 
a.m. to 12 noon at Byford and from 2.00 p.m. to 6.00 
p.m. at Roleystone; on Thursdays from 9.00 a.m. to 12 
noon at Roleystone and from 2.00 p.m. to 6.00 p.m. at 
Byford; on Fridays from 2.00 p.m. to 6.00 p.m. at 
Roleystone and Saturdays from 9.00 a.m. to 12 noon at 
Roleystone. In addition to this, Miss Hazell was asked 
to commence work 10 minutes before the surgery time 
so that she could get the place ready for the patients. 

On the evidence, I am not satisfied she was employed 
as a dental assistant and 1 am also not satisfied that she 
falls within the provisions of a dental assistant as con- 
tained in the award in Clause 6, sub-paragraph (4). I 
am, however, satisfied that she was employed as a den- 
tal attendant and thus she should be paid as such in ac- 
cordance with the award. 

As to the hours worked, there are numerous 
discrepancies between the diary and the schedule 
tendered. It would seem to me that the most accurate 
record of the hours worked is that contained in the time 
and wages records and I accept them to be the hours 
that were worked, with the addition that on the days 
Miss Hazell is shown as commencing at either 2.00 p.m. 
or 9.00 a.m., that in fact the commencement time was 
10 minutes before that hour. In reference to those hours 
worked, I accept they were the hours that were actually 
spent in the surgery dealing with patients. It is clear on 
the evidence that time would be taken in travelling from 
one surgery to the other and I would have thought that 
that normally should have been included in the normal 
working hours. However, there is no evidence before me 
as to how Miss Hazell travelled between the surgeries 
nor indeed what time it took to travel from one place to 
the other. In this regard, there is also no evidence before 
me as to when she was to take her meal break. 

Although there is no evidence that the question of 
travelling between one surgery to the next was discuss- 
ed, it is my view that that must be an implied term of the 
contract. As there is no evidence as to the time spent nor 
the time to be taken as the meal break, I am not satisfied 
on the evidence that the contract of service was for 
anything other than a straight shift nor am I satisfied 
that the meal break was more than one hour, thus I am 
not satisfied on the evidence that Complaint No. 36 nor 
37 of the 1984 have been proved. 

There was some argument as to what the term "or- 
dinary hours" means when used within this award. In 
my view, the meaning is clear and it is those hours which 
Miss Hazell contracted to work in the normal course of 
her employment. On the evidence, those hours were at 
least seven hours and 20 minutes on Monday, Tuesday, 
Wednesday and Thursday. On Friday it was four hours 
and 10 minutes and on Saturday it was three hours and 
10 minutes, making a total of 36 hours and 40 minutes 
for the week. The reason I say that these are the 
minimum hours is that in my view, an implied term of 
the contract was that the time necessary to travel from 
one surgery to another would be included in the or- 
dinary working hours. 

I am, however, satisfied on the evidence that those or- 
dinary hours would not exceed 40 in any week and that 
they were worked between the hours of 8.00 a.m. and 
6.00 p.m. Monday to Friday, and 8.00 a.m. to 12 noon 
on Saturday, thus complying with the provisions of 
Clause 8. 

In my view, Miss Hazell could not be classified as a 
part-time worker as her hours were in excess of 35 in any 
one week and thus her employement does not fall within 
the provisions of Clause 31. 

As to Clause 28,1 am satisfied that sub-paragraph (1) 
applies to the work performed by Miss Hazell on Satur- 
day mornings up to and inclusive of 12 noon, and that 
thus her hours between 8.50 a.m. and 12 noon on a 
Saturday morning would attract the rate of time and 
one-quarter. I am, however, not satisfied that Clause 
28, sub-paragraph (2) applies to this employment as, in 
my view, her ordinary hours ceased at 6.00 p.m. on 
Mondays to Fridays inclusive. 

On the evidence, I am satisfied that the ordinary 
hours commenced at 8.50 a.m. Mondays to Thursdays 
inclusive and concluded at 6.00 p.m. on those days, and 
on Fridays, commenced at 1.50 p.m. and concluded at 
6.00 p.m and on Saturdays commenced at 8.50 a.m. and 
concluded at 12 noon. On the evidence, however, I am 
not satisfied at what time the meal break was to be taken 
and thus I am not satisfied as to when the ordinary 
hours ceased in relation to the morning's work. 

When one examines Clause 9, I am satisfied that any 
work which took place prior to 8.50 a.m. Monday to 
Thursday inclusive and was performed after 6.00 p.m. 
Monday to Friday inclusive is outside the ordinary 
working hours and thus is deemed to be overtime and 
should be paid at the rate of time and one-half for the 
first two hours and double time thereafter. In relation to 
the Saturday morning work, any hours worked after 12 
noon are to be paid under the provisions of Clause 9 at 
the rate of double time. 

As to the ordinary hours worked, I am satisfied that 
Miss Hazell should have been paid at 99 per cent of 
$214.20 up to 9th April, 1983, and from that date to the 
first pay period commencing on or after 1st May 1983, 
she should have been paid $214.20 and thereafter, the 
sum of $224.40 per week. It is my view that the setting 
up allowance of $5.35 per week is not provided for in 
the award and should be deducted from any underpay- 
ment. 

On the evidence, I am satisfied that underpayments 
have taken place and that Complaint No. 38 of 1984 has 
been proved. I am prepared to allow the parties time to 
make the necessary calculations in regard to the under- 
payment with liberty to apply should agreement bet- 
ween the parties not be reached and it thus becomes 
necessary for me to arbitrate on the amount and to 
make the required order. 

As to Complaint No. 39 of 1984, I am satisfied that 
the underpayment as shown within the schedule has 
come about and am prepared to make an order that the 
defendant pay that sum to Miss Hazell. 

By way of observation, I was concerned about the 
comment of Mr Fitzgerald that had Mrs Connery 
sought help from the Confederation of Industry rather 
than a solicitor, she may have got an opinion which 
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could have led us to a settlement out of court rather 
than coming to court. Such comments are unbecoming 
an advocate appearing in this jurisdiction. It was made 
without any substance and was of no assistance to the 
court in coming to a proper determination of the mat- 
ter. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH 

Complaint Nos. 80-81 of 1984 
and 408-409 of 1984. 

Between John Frederick Flood, Industrial Inspector, 
Department of Industrial Affairs, Complainant, and, 
Clef Music Pty Limited, Defendant. 

Before Industrial Magistrate 
Mr. K.F. Chapman Esq., S.M. 

The 4th day of April, 1984. 
Reasons for Decision. 

THE MAGISTRATE: I note and commend the com- 
plainant for perhaps in this case going the extra mile in 
relation to the scope clause. It could be argued in this 
case, and I think successfully, that because reference is 
made to the industries shown in the schedule, evidence 
as the industry conducted by the defendant would have 
been sufficient to establish respondency. I recommend 
the caution shown by the defendant in calling the addi- 
tional evidence, because sometimes, in my view, it is 
very difficult to establish from the scope clause just how 
far one needs to go. If you are going to err I would sug- 
gest it is better to err on the side of caution. However, 
suffice to say that on the evidence given by the inspector 
and by examining the scope clause and the schedule 
itself I am satisfied that the defendant is engaged in an 
industry which is carried on by a respondent to the 
award as is shown in column one — namely that of 
musical instrument dealing. 

On the evidence of the employee I am also satisfied 
that she came fairly within the definition of clerk as con- 
tained in the scope clause. I accept that the business is 
operated within Western Australia, and thus I am 
satisfied that the award applies. 

I am satisfied that the worker was in fact an employ 
and that the respective provisions of the award are to 
apply. 

Having covered those preliminary points, I will deal 
with the complaints in the sequence that I have them. 
The first one is 80 to 1984 — failing to keep time and 
wages records. Referring to Clause 16 of the award, 
which is the relevant and appropriate clause, it reads: 

A record shall be kept in each establishment by 
the employer wherein shall be entered — 

(a) the name and address of each worker; 
(b) the age of each worker if under 25 years; 
(c) the nature of the work performed by the 

worker; 
(d) the wages and overtime, if any, paid 

each week — 
and such record shall if correct be signed at least 
once weekly by the worker. Such records shall be 
open to inspection of a duly accredited represen- 
tative of the union during the usual business 
hours. 

Of course Mrs Van Wees says there was no record 
kept, or she was told no record was kept. It might well 
have been kept, of course, and that fact not known to 
her. However, there is evidence that she is a worker and 
the type of work she performed. There is also evidence 
that she worked overtime from time to time, and there is 
also evidence that only at the first week was she called 

upon to sign the particular record. I am satisfied on that 
basis alone that she was not called upon to sign the 
record as required by Clause 16 and am satisfied that 
complaint 80 of 1984 has been proved. 

The second complaint, 81 of 1984, deals with failing 
to pay overtime pursuant to clause 8. This is the com- 
plaint to which I referred the advocate for the com- 
plaint, not being fully satisfied at the time I made my 
comment that sufficient evidence had been called to 
establish that that complaint had been made out. Frank- 
ly I find myself taken little further by the additional 
evidence which was called. I would have thought, that in 
order to establish, the complaint had been made out, 
one would have expected, to hear evidence of the hours 
started and concluded each day. This of course was not 
forthcoming. Certainly there was evidence of the hours 
worked on Saturday morning. If one is to be satisfied 
that an underpayment has taken place one would expect 
evidence would be given as to the rate of pay received 
per week. However, I was not privy to that information. 
Therefore in my view that complaint must fail because 
there is insufficient evidence to satisfy me, firstly, which 
of the weeks, if any overtime hours were worked, and 
secondly the amount of pay received each week thus I 
am unaware as to whether or not an underpayment has 
occurred. 

Complaint 409 of 1984 deals with the failure to pay 
pro rata annual leave pursuant to clause 12 of the 
award. There is evidence that Mrs Van Wees was not 
paid for any annual leave during the time she was 
employed. On that basis, of course, the calculation has 
been made in the schedule to that particular complaint. 
Clause 12(1) reads as follows:- 

Except as hereinafter provided a period of 
four consecutive weeks leave with payment at his 
ordinary rate of wage shall be allowed annually to 
the worker by his employer after a period of 12 
months continuous service with such employer. 
During the period of annual leave there shall be a 
loading of 17 Vi per cent but the loading prescrib- 
ed by this sub-clause shall not apply to propor- 
tionate leave on termination. 

Sub-paragraph four talks about the position — 
... if continuous service in any qualifying 12 
months period a worker lawfully leaves his 
employment or his employment is terminated by 
the employer through no fault of the worker. 

I am satisfied on the evidence that that is the case — 
that is, the termination took place through no fault of 
Mrs Van Wees, therefore that paragraph applies. 

I am also satisfied that the Christmas close-down did 
not take place, thus subclause (10) does not apply. 
There was some evidence from Mrs Van Wees that sup- 
posedly the rate of pay she received per week was to take 
into account such things as sick leave and annual leave. 
However, I am nonetheless satisfied on the evidence 
before me that this complaint as laid has been establish- 
ed. It is quite clear from 12(1) that the leave needs to be 
given and paid and that paying extra pieces by the way 
for full-time worker in my view does not comply with 
this clause. Thus I am satisfied that the complaint has 
been made out and I am satisfied that the calculations as 
contained in the schedules are correct — and thus the 
underpayment to that extent has taken place. 
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BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 102 of 1984. 

Between: Australian Building Construction Employees 
and Builders Labourers Federation, Complainant 
and Crow Industries Pty. Limited, Defendant. 

Before Industrial Magistrate 
Mr K. F. Chapman Esq., S. M. 
The 5th day of April, 1984. 
Reasons for Decision 

THE MAGISTRATE: This matter proceeded on the 
basis of the agreed facts they being as follows: 

1. Crow Industries and Staff Pty. Limited as 
members of the Masters Builders Association 
of Victoria are respondents to the Building 
Construction Employees and Builders 
Labourers Award of 1978. 

2. Arthur Irons was employed by the company as 
a Builders Labourer within the scope of the 
Building Construction Employees and 
Builders Labourers Award 1978. 

3. Arthur Irons was employed by the company 
on the Worsley Alumina Refinery Project. 

4. Arthur Irons was ordinarily entitled to, and 
paid, the "Living Out Allowance" as prescrib- 
ed by sub-clause (4) of the Worsley Alumina 
Refinery Project Appendix to the Building 
Construction Employees and Builders 
Labourers Award of 1978. 

5. For a period of 10 weeks, the subject of this 
complaint, Arthur Irons was stood down and 
had his pay deducted pursuant to Clause 42 of 
the Award due to the industrial action of 
members of another Union on the site at 
Worsley. 

6. For this period Arthur Irons was not paid the 
"Living Out Allowances". 

7. Arthur Irons' employment with the Defendant 
Company was not terminated during this 
period. 

8. Arthur Irons was during the period that is the 
subject of this complaint a member of the 
complainant Union and was in all other 
respects entitled to the benefits of the Building 
Construction Employees' and Builders' 
Labourers Award of 1978. 

Mr Irons was called as a witness and gave evidence to 
the effect that he was living in Bunbury with his family 
in a rented three bedroom home. He had a residence in 
Perth at the time but this residence was rented out on a 
six months contract, lease type of thing and he could not 
go back to it because of that. 

During the 10 weeks that Mr Irons was stood down he 
did not do any work for Crow Industries and he receiv- 
ed a telegram to commence work at the cessation of the 
stand down period. 

The complaint is laid under the Builders Construction 
Employees and Builders Labourers (Consolidated) 
Award 1982. In particular Appendix D Pt 2.3 C1 4 
which reads as follows: 

Notwithstanding the provisions of Clause 26, 
an employee to whom subclause 26.1 applies shall 
be entitled to provide his own accommodation in 
lieu of accepting that provided by the employer 
and shall then be eligible for the allowance 
prescribed in paragraph 26.3(b). Provided that 
the employee exercising this option must be: 
(a) Living with his family in accommodation 

provided by himself; and 
(b) Living in a reasonable standard of ac- 

commodation. 
The employee shall satisfy the employer as to 

(a) and (b) above on request and in the event of a 
difference between the parties as to whether (a) 
and (b) have been satisfied and the employer shall 

consult with the union and in the event of a conti- 
nuing difference the matter shall be referred to a 
Board of Reference for determination. 

The evidence before me quite clearly shows that the 
employee provided his own accommodation and that he 
was living in that accommodation with his family. As to 
point (b) there is no evidence before me as to the stan- 
dard of accommodation. There is also no challenge by 
the employer that, the accommodation is below stan- 
dard. It should be noted that in item 4 of the agreed 
facts the defendant acknowledges Mr Irons is normally 
entitled to be paid and indeed paid the "Living Out 
Allowance" save for the period covered by the complai- 
nant. I am thus satisfied Mr Irons falls within the provi- 
sions of the proviso. 

In order to understand Clause 4 one needs to refer to 
Clause 26 which reads as follows: 

26.1 An employee shall be entitled to the provisions 
of this clause when employed on a job or con- 
struction work at such a distance from his 
usual place of residence that he cannot 
reasonably return to that place each night. 

26.2 (a) The employer shall obtain and the appli- 
cant shall provide the employer with a 
statement in writing of his usual place of 
residence at the time the employee is 
engaged and no subsequent change of ad- 
dress shall entitle an employee to the pro- 
visions of this clause unless the employer 
agrees. 

(c) The address of the employee's usual place 
of residence and not the place of engage- 
ment shall determine the application of 
this clause. 

26.3 Where an employee qualifies under subclause 
26.1 above the employer shall either— 
(a) provide the worker with reasonable board 

and lodging; or 
(b) pay an allowance of $121.80 per week of 

seven days but such allowance shall not be 
wages. In the case of broken parts of the 
week occurring at the beginning or the en- 
ding of the employment on a distant job 
the allowance shall be $17.40 per day. 

When one looks at this clause I am satisifed on the 
evidence that the employee's usual place of residence is 
his place in Perth. It was suggested by the defendant 
that the employee could reasonably return to this place 
of residence in the city. That his inability to do so was 
not related to him doing any work, it was related to an 
arrangement he had as to the lease and not due to any 
impediment brought about by him working too far 
away from home. It was argued that it would be quite 
reasonable for him to return home to Perth because of 
the fact that he was doing no work during the day. It 
was said that in fact he could drive down there and back 
in a day and still have no problems at all and he could 
still reasonably return home each night. 

With respect I think this is placing a too simplistic in- 
terpretation on the words used. The clause cleary en- 
titles the employee to the provisions of Clause 26 where 
his work is such a distance from his usual place of 
residence that he cannot reasonably return to that place 
each night. One has to interpret that in the light of the 
contract of employment and in my view it would be 
unreasonable to expect an employee to drive to and 
from Perth each day and put in a full day's work. He 
might very well be able to do this whilst he is not engag- 
ed in work during the day because he would have more 
time at his disposal but in my view one has to look at the 
overall contract and in so doing I am of the opinion that 
it would not be reasonable to expect him to commute 
over these distances on a daily basis. 

It was argued by the defendant that when interpreting 
Clause 26.1 the word "employed" should be interpreted 
to mean "that he was employed on the work that he 
must be actually doing the job". With this submission I 
would disagree. In my view the word "employed" 
should be interpreted to mean "that the employee was 
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hired on the job or the construction work" and in my 
view when one reads Clauses 26.2(a), (b) and 26.4 this 
interpretation is thwarted. 

Clause 26.4 reads as follows: 
An employee who is sent by his employer or 

selected or engaged by an employer or agent to go 
to a job which qualified him to the provisions of 
this clause shall not be entitled to any allowances 
prescribed by clause 16, Compensation for travel 
patterns, etc., of this award for the period oc- 
cupied in travelling from his usual place of 
residence to the distant job, but in lieu thereof 
shall be paid. 

In my view the words "to go to a job" in this clause 
together with the view "engaged" in Clause 26.2(a) and 
"engagement" in Clause 26.2(c) are relevant and when 
one looks at this clause in the context of the whole 
award it is my view the broader interpretation is rele- 
vant. 

It is agreed that during the time the employee was be- 
ing stood down Clause 42 of the award was relevant, 
which clause read as follows: 

The employer may deduct pay for any day 
upon which an employee cannot be usefully 
employed because of any strike by or participa- 
tion in any strike by members of the Federation or 
because of any strike of any members of the 
Federation employed by the employer; or because 
of any strike by any other union, organisation or 
association or by any branch thereof, or by any 
members thereof who are employed by the 
employer or because of any stoppage of work 
(other than for inclement weather within the 
allowance prescribed in Clause 24.—Inclement 
Weather)—for any cause, including breakdown 
of machinery or failure or lack of power, for 
which cause the employer is not responsible. 

Pursuant to the provisions of this clause the employer 
was deducting pay for each of the days the employee did 
not work within the stand down period and no quarrel is 
made in respect of those deductions as they apply to the 
weekly pay. 

It is argued by the complainant however that that 
clause does not entitle the employer to deduct any 
allowance payable under Appendix D Pt 2 C1 4. With 
that contention I would agree. 

During the stand down period the contract of employ- 
ment has not ceased. Clause 42 simply allows the 
employer to deduct payments in relation to the wage but 
that does not suspend the other provisions under the 
award. 

When considering Clause 42 what is meant by the 
word 'pay' therein used. "Pay" is not defined within 
the award but Clause 10 deals with the rates of pay. 
Clause 10.1 reads as follows. 

Except as elsewhere provided in this paid rates 
award (as defined). The rate of pay payable to 
builders' labourers in the undermentioned 
localities shall be that prescribed herein calculated 
as an hourly rate in accordance with subclause 
10.5. 

In my view what is meant by the word "pay" in 
Clause 42 are those payments prescribed under Clause 
10 namely the rates of pay which one would commonly 
describe as wages. 

It is significant to note that in Clause 26.3(b) it states: 
Pay and allowance of $121.80 per week of 

seven days but such allowance shall not be wages. 
In my view the award is quite clear and that the use of 

the word "pay" in Clause 42 does not allow the 
employer to deduct the living away from home 
allowance as prescribed in Clause 26. 

It is my view that the employer was obliged to pay the 
allowance under Clause 26 during the 10 week stand 
down period and as he has failed to do so he is in breach 
of the award and the complaint as laid has been proved. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH 

Complaint Nos. 21, 22 and 23 of 1984 

Between John Frederick Flood, Industrial Inspector, 
Complainant, and Daniel Robert Renton trading as 
Brick Cleaning Enterprises, Defendant. 

Before Industrial Magistrate 
Mr. K.F. Chapman Esq., S.M. 

The 8th day of March, 1984. 
Reasons for Decision 

THE MAGISTRATE: Matters such as this are very dif- 
ficult to decide as the parties have failed to present all of 
the facts before me and have done little more than to 
present before me a general summary of what took 
place. 

On the evidence, I am satisfied that the employment 
took place within Western Australia. The evidence as to 
the calling followed was far from satisfactory. The 
employee said whe was selling chemicals, doing typing 
and answering phones. The calling she is said to be 
following is that of shop assistant, which is a calling 
mentioned. Shop assistant is defined in clause 6 of the 
Award to mean as follows: 

A worker substantially performing one or more 
of the following duties in retail establishments. 
Selling goods, weighing, assembling and/or 
preparing goods for sale, attending to stock, 
receiving cash and dressing out for display of 
goods. The term shall include soda fountain 
and/or milk bar assistant, assistants in country 
order departments and messengers. 

Can I be satisfied on the evidence that the employee 
was substantially performing one or more of the duties 
listed? Certainly I have evidence that she was selling 
chemicals, but what portion of her time was applied to 
that part of her duties? That I do not know. 

The defendant gave evidence that it was a one-man 
show and that if she was not there, there was no-one to 
answer the phone. He also gave evidence that he asked 
her to do measuring up. On the evidence, I simply do 
not know whether she was substantially performing one 
or more of the duties listed. For that reason, it is my 
view that the claim should fail, as I am not satisfied that 
that calling was followed. 

In any event, I am not satisfied, on the evidence, that 
the defendant did not have justification for dismissing 
her. Clause 20 of the award reads as follows: 

Except in the case of casual workers, one 
week's notice on either side shall be necessary to 
terminate the engagement or, in the event of such 
notice not being given, by payment of one week's 
pay by the employer to the worker or the 
forfeiture of one week's pay by the worker to the 
employer, provided that the employer at any time 
may dismiss a worker for refusal or neglect to 
obey orders or for misconduct or if, after receiv- 
ing one week's notice, such worker does not carry 
out his or her duties in the same manner as he or 
she did prior to such notice.' 

Evidence is before me that the defendant gave the 
employee one week's notice. Whether she carried out 
duties after the notice was given in the same manner she 
did before the notice was given is debatable on the 
evidence. If the defendant's evidence is correct, then in 
my view he was justified in dismissing without the re- 
quired notice. If the employee's evidence is correct, he 
was not. Neither party's account was really tested in 
cross-examination and I am left in the situation of not 
knowing which account is correct. 

On the evidence, it would also appear to me that the 
defendant was not obliged to pay the two days sick 
leave, as when one looks at Clause 27(3), it reads as 
follows: 

To be entitled to payment in accordance with 
this clause, the worker shall, as soon as 
reasonably practicable, advise the employer of his 
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inability to attend for work, the nature of his il- 
lness or injury and the estimate duration of the 
absence, provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement 
of the absence. 

It is certainly not clear to me and it would appear on 
the evidence that that advice was not given and that 
there was no justification for not supplying that in- 
formation. 

Simply, at the end of the day I do not know where the 
truth lies and for that reason as well, I think the claims 
should fail, the defendant being entitled to the benefit 
of the doubt. So for those two reasons, in my view the 
claims, as laid, should fail. 

Order Accordingly 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint Nos. 679-681 of 1983. 

Between John Frederick Flood, Industrial Inspector, 
Department of Industrial Affairs, Complainant, 
and Eric Marcus Dixon and Jill Olivia Dixon 
trading as Grants Dry Cleaners, Defendant. 

Before Industrial Magistrate Mr K.F. Chapman, Esq., 
S.M. 

The 7th day of March, 1984. 

Reasons for Decision. 
THE MAGISTRATE: The facts in this case are agreed, 
they briefly being as follows:— 

On 27th July, 1983, a Federal award, namely the 
Federal Dry Cleaning and Dyeing Industry Award 1966 
No. C927 of 1963, was delivered. This award containing 
in Schedule A a schedule of respondents the name of 
Grants Dry Cleaners of 153 Eleanor Street, Geraldton 
being included. 

On 12th December, 1963, the business name of 
Grants Dry Cleaners was registered in the name of 
Frank Kruta and Olga Kruta, both of 3 Woodfield 
Street, Geraldton. That business name continued to be 
registered in the names of those two parties up until July 
1, 1977 when the registration of the business name 
reveals that Grants Dry Cleaners is situated at 18 Chap- 
man Road, Geraldton, and the proprietors of the 
business name are Frank Kruta, Jnr., Frank Kruta, 
Snr., and Olga Kruta. That registration continued until 
2nd July, 1979 when the business name was registered in 
the name of Pheljara Nominees Pty Ltd and that 
registration continued up until 2nd February, 1982 
when the business name was registered in the name of 
Eric Marcus Dixon and Jill Olivia Dixon, the named 
defendants in the action before me. 

It is contended by the defendants that the Com- 
monwealth award is binding upon them in view of sec- 
tion 61 of the Commonwealth Conciliation and Arbitra- 
tion Act 1904, in particular, sub-paragraph (d), which 
section reads as follows:— 

An award determining an industrial dispute is 
binding on 

(d) in the case of employers, any successor 
to, or any assignee or transmittee of, the 
business of a party to the dispute or of a 
party bound by the award, including any 
corporation which has acquired or taken 
over the business of such a party. 

The complainant, on the other hand, contends that 
the defendant is not bound by the Commonwealth 
award, but rather by the State award entitled Dryclean- 
ing and Laundry Award 1979, Award No. 35 of 1978. 
The reason for this contention is that the complainant 
believes that, notwithstanding the wording of section 61 

of the Conciliation and Arbitration Act, it is only the 
first successor which would be bound by the Com- 
monwealth award and, of course, Mr and Mrs Dixon do 
not fall into that category. 

One of the relevant matters to consider when deter- 
mining the question of successors is whether or not each 
successor is carrying on the original business, there be- 
ing several cases which indicate that if this is not a fact 
then the provisions of section 61(d) do not apply. In this 
respect, each of the parties accept that the business has 
been sold as a going concern and that the business con- 
ducted by the Dixons is the same business which was 
conducted by the Krutas at the time the Commonwealth 
award came into being. 

The only question for me to determine is whether or 
not section 61(d) applies to a successor who is not the 
first successor in time. 

In considering this question I will first look at the 
wording of the relevant section. It is significant to note 
the opening words of that section, namely "An award 
determining an industrial dispute is binding on", then 
when one refers to sub-paragraph (d) "in the case of 
employers, any successor . . . of a party to the dispute", 
thus it is clear to me that the award is binding upon the 
first successor. However, sub-paragraph (d) goes on to 
say "or of a party bound by the award". The first suc- 
cessor, by virtue of section 61, is a party bound by an 
award and therefore, in my view when one is only taking 
into account the strict wording of the section, it follows 
that any subsequent successor is also bound by section 
61. 

However, it is my understanding that the complainant 
relies possibly on two grounds for his contention. First- 
ly, that in view of the interpretation of several decisions 
of the High Court, section 61 should be read more nar- 
rowly than the strict wording, and secondly, if the strict 
wording of section 61 were to be followed, then the sec- 
tion would be ultra vires as it would grant wider powers 
than are contained within the Commonwealth Constitu- 
tion. 

In support of his argument, the complainant quoted 
to me from the Australian Labour Law Reporter by 
CCH at paragraph 2-800 where the authors state as 
follows, and I quote:— 

In the Commonwealth Steel case, De Baun and 
McKeon JJ., in separate judgements, examine the 
predecessor of section 61(d) in the light of this 
established reasoning as to the meaning of "in- 
dustrial dispute". Their Honours' view was that 
section 50(d) (the predecessor of section 61(d)) 
was to be construed in the following fashion: suc- 
cessors to a party served with a log of claims 
would be bound by the award, but successors to 
an employer bound only as a member of an 
employers' organisation are not so bound. 

This reasoning obviously restricts the operation 
of section 61(d). Moreover, if one draws this 
distinction between a party to the dispute (the suc- 
cessor to whom is bound by the award) and an 
employer bound by the award (the successor to 
whom is not bound by the award) and applies it 
consistently, then it follows that the successor of a 
successor to a party to a dispute cannot be bound 
by the award made in settlement of a dispute (i.e., 
if employer A is served with a log of claims, he 
will be a party to the award; if employer A 
transfers his business to B, B will be bound by the 
award; but if B passes the same business on to 
employer C, C will not be bound by the award). 

It can perhaps be said that this line of reason- 
ing, as derived from the remarks of McKeon and 
De Baun JJ. in the Commonwealth Steel case, as 
well as various High Court authorities, is defec- 
tive in that it deprives section 61(d) of much of its 
intended operation. However, it can be replied 
that, if the subsection was read to mean that any 
successor of any party to an award was bound by 
an award (no matter how far the successor is 
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removed from the original dispute) then the pro- 
vision would probably violate the basic judicial 
tenet that, under section 51(xxxv) of the Constitu- 
tion, only individually ascertainable parties can 
be bound by a Federal award. 

With respect, I disagree with the learned authors. In 
my view, the wording of section 61(d), is quite clear and 
there is no need to limit its operations. 

When one examines the cases referred to by the 
authors, I do not agree that those cases support the con- 
clusions which were reached by the authors. I wish now 
to refer to the case of George Hudson Ltd. v. The 
Australian Timber Workers' Union (1923) 32 C.L.R. 
413, where the High Court considered section 24(1) of 
the Commonwealth Conciliation and Arbitration Act 
1921 where the words "or any successor, or assignee or 
transmittee of a business of a party bound by the agree- 
ment, including any corporation which has acquired or 
taken over the business of such party" was considered. 
The majority, namely Isaac, Higgins and Stark JJ., 
were of the view that section 24(1) as amended was 
within power conferred on the Commonwealth Parlia- 
ment by section 51(xxxv) and (xxxix) of the Constitu- 
tion. 

In considering whether or not section 61(d) allows 
successive successors to be bound by the award, I wish 
to refer to several passages from the judgement of Isaac 
J. who gave one of the majority judgements. Firstly, to 
page 438 where His Honour said, and I quote:— 

in the present instance, Parliament has thought 
it expedient, in order to prevent injustice or even a 
defect of the scheme of industrial peace intended 
by the statute, to enact that employees' rights 
shall not be disturbed by a mere fact that the 
owner of the business happens to be another in- 
dividual, 

and further on that page:— 
In my opinion, it was not ultra vires of Parlia- 

ment to enact that the new company should be 
bound by the obligations of the business. If it was 
not, neither can new employees in a business, 
though members of the same organisation, be 
bound or benefited by an award; and the whole 
fabric of the constitutional power may be, and in 
actual practice must be, utterly ineffective and 
useless. 

and further at page 441, where His Honour said:— 
The very nature of an "industrial dispute" as 

distinguished from an individual dispute, is to ob- 
tain new industrial conditions, not merely for the 
specific individuals then working from the 
specific individuals then employing them, and not 
for the moment only, but for the class of 
employees from the class of employers limited by 
the ambit of disturbance or dislocation of public 
services which has arisen or which might arise if 
the demand were not acceded to and observed for 
a period really indefinite. The concept looks en- 
tirely beyond the individuals who are actually 
fighting the battle. It is a battle by the claimants, 
not for themselves alone and not as against the 
respondents alone, but by the claimants so far as 
they represent their class, against the respondents 
so far as they represent their class. "Successors" 
in the employer's business are in exactly the same 
position as successors in Yzquierdo's Case (1). If 
Parliament therefore chooses to include suc- 
cessors, it may. 

I wish now to refer to the judgement of Stark J. at 
page 455 where His Honour said, and I quote:— 

The constitutional power is not so weak, in my 
opinion, that it is limited to the settlement of an 
industrial disturbance between the actual par- 
ticipators therein. If so limited, the power would 
be practically ineffective: if industrial distur- 
bances are to be settled or prevented, then the 
power must extend to the ever changing body of 
persons within the area of such disturbances. 

It is my view that if one places the natural interpreta- 
tion upon the words contained in section 61(d), that is, 
that successors to successors are bound by the award, 
that such provision is not ultra vires. 

I agree with the authors of the Australian Labour 
Law Reporter that the decisions of De Baun and 
McKeon JJ. in re Special Steels Manufacturer (Com- 
monwealth Steel Co. Ltd.) Award, construed section 
50(d) the predecessor of section 61(d) was to be con- 
strued in the following fashion: 

Successors to a party served with a log of claims 
would be bound by the award, but successors to 
an employer bound only as a member of an 
employers' organisation are not so bound. 

This reasoning obviously restricts the operation 
of section 61(d)." 

With respect, I do not agree with the authors' further 
comments where they say: 

Moreover, if one draws this distinction between 
a party to a dispute (the successor to whom is 
bound by the award) and an employee bound by 
the award (the successor to whom is not bound by 
the award) and applies it consistently then it 
follows that a successor to a successor to a party 
to the dispute cannot be bound by the award 
made in settlement of the dispute (i.e., if 
employer A is served with a log of claims he will 
be party to the award; if employer A transfers his 
business to B, B will be bound by the award; but 
if B passes the same business on to employer C, C 
will not be bound by the award). 

In my view, there is a distinction between the two on 
the wording of the Act. Section 61(d) talks of a party to 
the dispute or a party bound by the award. Section 61(f) 
speaks of all members of organisations bound by the 
award. Clearly the latter is not referring to a party to the 
award whereas the former is, and in my view, to apply 
the reasoning of one to the other is erroneous. 

It is my view therfore that where the business which is 
transferred from one successor to another successor is 
the same business as that which existed when the award 
came into force, then the subsequent successor, by vir- 
tue of section 61(d), is bound by the award. Thus in my 
opinion, the Commonwealth award is binding upon the 
defendant and as the defendant has complied with these 
provisions the defendant is not in breach of the award as 
specified in the complaints, namely the State Award No. 
35 of 1978.1 would thus dismiss each of the complaints. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint Nos. 18 and 19 of 1984. 

Between: John Frederick Flood, Industrial Inspector, 
Complainant and F. & M. Comtesse Pty. 
Limited, Defendant. 

Before Industrial Magistrate 
Mr K. F. Chapman Esq., S. M. 

The 9th day of March, 1984. 
Reasons for decision. 

MAGISTRATE: It is perhaps significant to note that on 
this day prior to this case commencing, and I think in 
the hearing of each of the parties now in Court, I 
delivered a reserved decision which covered the very 
award under which this matter is to be considered. In 
that judgement I indicated that I had considered two 
cases which had been referred to me in relation to that 
matter — namely the Western Australian Carpenters 
and Joiners, Bricklayers, Stoneworkers Industrial 
Union of Workers v. Terry Glover Pty Limited, Vol. 50 
at W.A.I.G. p.704, and R J. Donovan and Associates 
Pty Limited v. the Federated Clerks Union of Australia, 
Industrial Union of Workers, W.A. Branch, Vol. 57 at 
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W.A.I.G. p.1317. I indicated that having considered 
those particular cases and having considered the specific 
wording of what is commonly called, and indeed headed 
in this particular award, the scope clause — namely 
Clause 3 — it was my opinion that in order to establish 
respondency a complainant would have to call evidence 
to show as a matter of fact that the defendant conducted 
his business in an industry carried on by at least one of 
the respondents to the award. 

1 said there, it is my view that because of the wording 
of this particular award — the general headings as 
outlined in the schedule of respondents — is there as a 
convenience of reference and to give the reader a lead as 
to the type of activity with which the named respondents 
are concerned, but it does not describe the industries 
carried on by the respondents thereunder named. Thus 
evidence would need to be led as to the types of in- 
dustries carried on by the respondents. 

In that case I said — and I see no reason to shift from 
that view — that if one looks at the categories it would 
seem, as I said there, that the only respondent that 
would be well known (and certainly there was only one 
known to me) was Bell Brothers Pty. Limited. No doubt 
the general public are aware as I am that the Company 
carries all manner of goods. 1 said in that case, and 1 am 
still of the same view, that on the evidence I was not 
prepared to draw a conclusion that the complainant had 
established on the balance of probabilities that that par- 
ticular defendant was in the industry as carried on by 
the respondents to the award. I do not believe it is open 
to me to take judicial notice of what Bell Brothers does. 
In fact what should happen is that evidence should be 
presented to the Court so it can make its judgments. I 
do not believe that the operation of Bell Brothers Pty 
Limited is so renowned that a court should take, indeed 
could take, judicial notice of it, and I am not prepared 
to do so. 

It is my view that the mere tendering of corporate 
documents is insufficient to establish what a particular 
company does in order to establish respondency. A 
comparison of memorandums and articles of associa- 
tion of one company to another is certainly an indicator 
and it is perhaps appropriate to tender those documents 
as part of the evidence. However, simply to rely on them 
seems to me to fall very short of what would be required 
to establish that the business of a defendant is the same 
as a named respondent. My understanding of memoran- 
dums and articles of association is that they give the 
companies certain powers. I do not really believe it is 
appropriate to call them resolutions. They grant the 
company power to carry out the functions enumerated. 
Whether they carry them out or not is certainly another 
matter. Certainly from my legal background it is com- 
mon knowledge to me that companies usually have very 
broad objectives so they can get into all manner of fields 
should they choose, but whether they do or not is cer- 
tainly another thing. Many of them never exercise the 
powers they have. 

In that regard I would agree with Mrs Bentley — that 
respondency in this matter has not been established. 

There are several other factors, I think, upon which 
the matter should fail. The first one is the naming of the 
defendant. What I say to some might seem pedantic. To 
those who understand the law it will be completely 
understandable and can be the only view I can take. The 
company is a legal entity by virtue of various company 
law legislation. As such it has a name and the name is 
all-important. Before me in exhibit C is a certificate of 
incorporation indicating that a company F. M. Contesse 
Pty. Limited was on the 31st day of October, 1968 in- 
corporated under the Companies Act. It is significant to 
note that the complaints do not even match up with the 
original name because that was Contesse (spelt with an 
"n") and of course the complaint is against Comtesse 
(spelt with an "m"). However, on 8th October, 1982 the 
company's name was changed to Comtesse (with an 
"m") Pty. Limited. The complaints are in the name of 
F. & M. Comtesse Pty. Limited. Of course neither of 
the names covered in the certificate match that par- 

ticular name. It simply is not good enough to say from 
the bar table "We are talking about one and the same 
situation". That I do not know and would need 
evidence to support it. I asked specifically whether any 
application was to be made but no application was 
made. 1 would have anticipated that if what was alleged 
was to have any weight an application should have been 
made to change the name. I simply am not satisfied that 
the defendant, necessarily, is the same entity as the 
referred to in the documents before me. 

Secondly, I turn to the scope clause, to which I have 
already referred. For the purpose of the transcript I will 
read it: 

This award shall apply to all workers following 
the vocations referred to in the wages schedule 
who are eligible for membership in the applicant 
union and are employed in the industries carried 
on by the respondents to this award in connection 
with the transportation of goods and materials. 

There is a proviso in this clause, but on the evidence I 
am satisfied that that proviso does not apply here, so I 
will not specifically refer to it. As to the first situation 
— a worker following the vocations referred to in the 
wages schedule — I have noted on numerous occasions 
that I do not find such a schedule but clause 7 apparent- 
ly is what is referred to. 

Looking at Clause 7, there are certain classifications 
— classifications 7(1) being an employee driving a 
motor vehicle. I am satisfied that the employee here did 
drive a motor vehicle. However, it then goes on to 
discuss several matters. First, it discusses the capacity — 
of the vehicles. Then it talks about motor vehicles 
drawn by trailers. It talks about articulated vehicles. It 
talks about double articulated vehicles, etcetera. 

I am not aware of the nature of the vehicle which was 
driven by the employee. I certainly have the name of the 
vehicle and I rather gathered through the evidence that 
it was an articulated vehicle, because a trailer was refer- 
red to, but was it a single articulated vehicle, was it a 
double articulated vehicle, what was its capacity, 
etcetera, etcetera, etcetera? 

That, of course, is relevant for several things. It is 
relevant from the point of view of my making a decision 
as to whether or not this worker carried out a vocation 
covered in the wages clause. On the evidence I am not 
sure that that has been established. 

The second matter of importance is the matter raised 
by Mrs Bentley — that is, the calculation of what rate of 
pay should have been paid. How can one establish that 
the award has been breached by underpayment unless 
one can determine at what rate of pay the employee is to 
be paid? On the evidence I simply do not know. 

The third point is not taken in issue by Mrs Bentley. 
Indeed she almost indicated that she was prepared to 
concede it. However, I am not satisfied on the evidence 
that the complainant has established that the employee 
was eligible for membership in the application union. 
There was tendered in the evidence a copy of the rules of 
the union. There was some comment made from the bar 
table that the worker did not fall within the exceptions 
and having considered the evidence before me I am 
satisfied that that is true. However, there is a proviso at- 
tached to Clause 3 of the rules, which says: 

Provided that no person who is eligible to be a 
member of any union affiliated with the 
Federated Engine Drivers and Firemen's Associa- 
tion of Australia, Western Australian Branch, 
Association of Workers (except crane drivers on a 
public highway) shall be eligible for or admitted 
to membership of the branch. 

Whether or not this employee is so eligible, of course, 
I know not because no evidence was given. I would have 
thought that to establish eligibility one would have to 
have led evidence indicating that that proviso was not 
applicable, but that has not been done. 

Finally, Mrs Bentley also correctly points out that 
there has been no evidence as to what moneys have been 
paid to the worker. There was, of course, evidence that 
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certain periods (if I can use that term) were paid for — 
namely, the work done within the metropolitan area — 
and some payment was made for the long hauls. 
However, specifically as to what was paid I also know 
not. I am therefore not in a position to establish 
whether or not an underpayment has been made. 

For those several reasons I am not satisfied that the 
complaints as laid have been proved. If there are no 
other matters to be drawn to my attention I think the 
appropriate orders to make would be to dismiss each 
complaint. They will be the others. 

Orders Accordingly 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 667 of 1983. 
Between John Frederick Flood, Industrial Inspector, 

Complainant, and Robert Thomas, Defendant. 

Before Industrial Magistrate 
Mr K.F. Chapman Esq., S.M. 
The 14th day of March, 1984. 

Reasons for Decision. 
THE MAGISTRATE: It is fair to say that the facts sur- 
rounding this case are all too common. Parties enter in- 
to what may be called casual arrangements, not an- 
ticipating that disagreements will result at a subsequent 
time. Nothing is put in writing and no proper records 
are kept. Some considerable time later, they come to 
court to give evidence relating to the matters. In those 
circumstances it is not surprising that agreement is dif- 
ficult, if not impossible, to reach. 

I am faced with the task of trying to ascertain where 
the truth lies, if I can establish that, and the true situa- 
tion as it existed. 

On the evidence, I am satisfied that Mr Chapman was 
employed by the defendant in a vocation which is refer- 
red to in Clause 7, the wages clause. I am also satisfied 
that he is eligible for membership in the applicant union 
and that he was employed in an industry carried on by a 
respondent to the award, in connection with the 
transportation of goods and materials. 

I am also satisfied that his employment was within the 
state of Western Australian and thus I am satisfied that 
clauses 3 and 4 of the Award apply and indeed that the 
Award applies to this employment. As I understand the 
evidence, the defendant does not dispute this and does 
not dispute the fact that he was employed. What is 
disputed is firstly the hours employed and secondly, 
whether or not any payment has been made. As I 
understand the defendant's evidence, he concedes that 
the amount ought to have been the greater sum but he 
says he paid $440. As to the hours, it is interesting to 
note that the evidence of Mr Chapman in that regard 
does not differ greatly from that of the defendant. As I 
understand his evidence, he indicated that initially the 
defendant indicated that he worked 79 hours. He said 
that could not be and the hours alleged to have been 
worked were 89 hours. 

Certainly the hours listed on exhibit C, as indicated 
by Mr Wish-Wilson from an interview, and from look- 
ing at various documents, add up to 98 hours. There is 
some confusion and unfortunately there were no 
records. In the circumstances, I am satisfied to the 
degree required, that a period of 89 hours was the 
period worked and that is the period which should be 
paid. 

In terms of trying to establish where the truth lies as 
to whether or not payment has been made, I have, to 
some extent, the evidence of two witnesses, one being 
Mr Chapman who categorically states that he was not 

paid, the other being his de facto wife who said he pur- 
sued his payment from the defendant who said he would 
make payment. The defendant, on the other hand, says 
that he definitely paid cash at $5 per hour. That, to 
some extent, is supported by the notes of Mr Wish- 
Wilson and I quote from the second page of his notes 
where he says: 

The respondent indicated that the complainant 
paid $5 per hour cash in hand, presumably to 
avoid tax. I pointed out that if the complainant 
required us to do so, we would have to pursue the 
discrepancy in the rates. He understood. I sighted 
a number of cheque butts showing cheques cashed 
for wages, all paid with the same manner. Only a 
few, however, showed the complainant's name. 

Of course, that is not direct evidence that the defen- 
dant did pay any moneys to Mr Chapman because 
anything can be written on cheque butts but it is perhaps 
something which supports the argument. Having had an 
opportunity of seeing and hearing the witnesses give 
evidence from the witness box, there was nothing in the 
demeanour of any of them which would lead me to the 
conclusion that any of them was lying. That puts me in a 
predicament because, having come to that conclusion, I 
am unable to ascertain where the truth lies. 

Coming to that conclusion I am, therefore, in a doubt 
as to whether or not any amounts were paid to Mr 
Chapman and if any were paid, as to what the sums 
were. It would seem to me that there is some evidence 
indicating that there were payments and others in- 
dicating that there were not. Having considered all the 
evidence, I am obliged to give the benefit of the doubt to 
the defendant. There is no direct evidence in terms of 
receipts, cheque butts, cancelled cheques or things of 
that nature. However, in assessing the evidence, as I 
have had the opportunity of doing, I feel that an ap- 
propriate way of dealing with the matter is to give the 
defendant the benefit of having paid the amounts as 
alleged by him and as contained in the statement of Mr 
Wish-Wilson. 

Having done that, I am satisfied, nonetheless, that 
the underpayment has resulted — an underpayment of 
$152.19. I think, therefore, that the appropriate order 
would be that the defendant pay that sum to Mr Gordon 
Chapman. Are there any costs involved in relation to 
this matter? 
MR BUTTEL: No, sir. 
MAGISTRATE: There being no costs, I make no order 
in relation to that. I do have a discretion under section 
83(3) as to whether I should make any orders in relation 
to fines. In the circumstances, I decline to do that. I 
think that would jeopardise the payment to Mr Chap- 
man and I do not want to do that. 

The order will be that the underpayment of $152.19 
be paid by the defendant to Mr Chapman, in default, 
execution, default execution, 8 days imprisonment. 
That means, Mr Thomas, that if you do not pay that 
sum a warrant will issue for seizure of your goods to 
that sum. If there are insufficient goods to seize, when 
sold to satisfy that amount, then a warrant of committal 
would issue and you would be required to spend 8 days 
in prison. 

Order Accordingly. 



64 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 757 

LONG SERVICE LEAVE — 

Appeals Committee — 
Govt. Wages Employees 

BEFORE THE STATE GOVERNMENT 
WAGES EMPLOYEES LONG SERVICE 

LEAVE APPEAL COMMITTEE. 

In the matter of the Long Service Leave Conditions for 
State Government Wages Employees and in the 
matter of the Appeal Committee established 
thereunder and in the matter of a claim for pay- 
ment in lieu of pro rata long service leave 
thereunder. 

Between: Mrs H.E. Johnston, Appellant, and King Ed- 
ward Memorial Hospital, Respondent. 

14 March, 1984. 

Before Mr T.J. Pope (Chairman), Mr D.W. Skip- 
worth (Employee's Representative) and Mr K.J. Dwyer 
(Employer's Representative). 

Mr M. Jahn on behalf of the appellant. 
Mr J.M. Love on behalf of the respondent. 

Determination. 
MR POPE: This matter has been referred to the Com- 
mittee for determination pursuant to Clause 18 of the 
Long Service Leave Conditions for State Government 
Wages Employees. 

Mrs Johnston completed three distinct periods of 
employment with the State Government in the nursing 
profession totalling some six years' and three months' 
service. She commenced her basic training on 29th July, 
1974, at Princess Margaret Hospital and completed 
basic training on 8th October, 1978. 

Her second period of employment commenced at Sir 
Charles Gairdner Hospital on 30th October, 1978 and 
concluded on 25th November, 1979. 

Her final period of employment took place at King 
Edward Memorial Hospital between 3rd December, 
1979 and 10th December, 1980. During this final period 
of employment she undertook midwifery training. The 
midwifery training course was for a period of 52 weeks, 
plus additional days' training to make up for days lost 
due to sick leave. 

In total, Mrs Johnston completed some six years' and 
three months' service with the three hospitals. Continui- 
ty of long service leave was agreed by the respondent. 

It is the third period of employment which took place 
at King Edward Memorial Hospital which is the crucial 
element in this case. From the evidence presented, it is 
clear that her employment at King Edward Memorial 
Hospital was for a period of 52 weeks with no commit- 
ment or expectation from either party as to the con- 
tinuation of the contract of employment past the 52 
week midwife training course. 

To determine which of the elements of the Long Ser- 
vice Leave Conditions are applicable to Mrs Johnston's 
claim it is necessary to establish whether the contract of 
employment was ended by the employer by termination, 
or by the employee by resignation, or by the effluxion of 
time ending a fixed term contract. 

In Byars v. Girogio (1963) 30 S.A.I.R. 265 the Presi- 
dent of the Industrial Court of South Australia, Pellew 
J. made the following comment: 

Can it be said that if a period of employment is 
agreed between an employer and employee that at 
the end of that working period a contract can be 
said to have been terminated by the employer? 
Let us suppose that an employer agrees with an 
employee for a four weeks' engagement. Could it 
be said that upon completion of such a period 
there had been a termination by the employer? I 

think not. It is terminated by the terms of the con- 
tract itself and by the effluxion of an agreed 
period of time. 

Further authority can be found in Tinniswood v. G. 
and J. Gilmour reported in the Queensland Industrial 
Gazette of 30th September, 1958 at page 773. 

The principles established in the Byars v Girogio case 
also excludes the possibility of Mrs Johnston being 
deemed to have resigned from King Edward Memorial 
Hospital. 

The clauses of the Long Service Leave conditions for 
State Government Wages Employees which are perti- 
nent to this case are set out below: 

1. Subject to the conditions hereinafter 
prescribed all wages employees of the State 
Government shall become entitled to 13 weeks' 
long service leave— 

(a) after a period of 10 years' continuous 
service; and 

(b) after a further period of 10 years' con- 
tinuous service; and 

(c) after each further period of seven years' 
continuous service. 

Provided that these conditions shall have no application 
to employees who are subject to long service leave en- 
titlements on an industry basis. 

2  
3. Subject to the provisions of Clause two of 

these conditions the service of an employee shall 
not be deemed to have been broken — 

(a) by resignation, if he resigns from one 
State Government employer in this State 
and commences with another State 
Government employer in this State 
within one working week of the expira- 
tion of any period for which payment in 
lieu of annual leave and/or public 
holidays has been made by the employer 
from which he resigned, or, if no such 
payment has been made, within one: 
working week of the day on which his 
resignation became effective; 

11. If the employment of an employee ends 
before he has completed the first or further quali- 
fying periods in accordance with Clause 1 of these 
conditions, payment in lieu of long service leave 
proportionate to his length of service shall not be 
made unless the employee— 

(a) has completed a total of at least three 
years' continuous service and his 
employment has been ended by his 
employer for reasons other than miscon- 
duct or unsatisfactory service; or 

(e) has completed a total of not less than 
three years' continuous service and 
resigns or whose services are terminated 
because of her pregnancy after 1st April, 
1974 and who produces at the time of 
resignation or termination certification 
of such pregnancy and the expected date 
of birth from a legally qualified medical 
practitioner; or. 

As Mrs Johnston's contract of service was ended by 
the expiration of a fixed, agreed upon period of time 
rather than resignation or termination, subclause (a) of 
Clause 3 of the Long Service Leave Conditions for State 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 64 W.A.I.G. 

Government, Wages Employees is not applicable 
because it is worded in terms of a resignation by the 
employee. Similarly, clause 11 is not applicable because 
it deals with employment being ended by the employer. 

A detailed examination of the Long Service Leave 
Conditions for State Government Wages Employees 
does not reveal any provision which covers the cir- 
cumstances of payment in lieu of pro rata long service 
leave when employment ends as the result of the expira- 
tion of a fixed term contract. 

There are many employees in the State Government 
employed under fixed term contracts such as appren- 
tices and nurses who are undergoing their initial training 
period. 

The Board was advised that in the case of apprentices 
at Westrail, payment in lieu for long service ieave is 
made when apprentices who have finished their term of 
apprenticeship cannot be offered employment. 

The Appeal Board was also advised that by way of 
administrative instruction, nurses who have completed 
three years' training are paid pro rata long service leave 
if they are unable to obtain employment in Government 
hospitals. 

The administrative instruction is in the following 
terms: 

'Recommendation' 
The Board (Public Service Board) recommends 

that a student nurse who has completed three 
years of training be paid prorata long service 
leave if she is unable to obtain employment in a 
Government Hospital." 

It would seem to me to be quite incongruous if a nurse 
with three years' training can receive payment for pro 
rata long service leave, yet Mrs Johnston with over six 
years' service cannot. 

Mrs Johnston's employment record indicates that she 
spent three years as a student nurse. She was then 
employed for two years and three months as a 
"registered nurse" and she completed her employment 
with a 52 week, five day period as a student midwife. 

Some hours after the completion of her midwifery 
training at King Edward Memorial Hospital, Mrs 
Johnston was advised that she was pregnant. 

As a result of pregnancy and confinement, Mrs 
Johnston was unable to seek further employment after 
her training as a midwife. 

As the Long Service Leave Conditions for State 
Government Wages employees are silent on the question 
of pro rata entitlements for employees whose contracts 
of employment expire through the effluxion of a period 
of time, 1 cannot see any reason why this Board should 
not follow the policy initiated by the administrative in- 
struction for student nurses discussed earlier, and 
recommend that an ex gratia payment be made to Mrs 
Johnston in lieu of long service leave. The payment 
should be made in proportion to the length of Mrs 
Johnston's service. 

MR SK1PWORTH: I have had the opportunity of 
reading the determination of the Chairman and concur 
with his decision. 

The Chairman's comments in the last paragraph of 
his decision indicate that there may be a vacuum in the 
Conditions. 

Whilst this Appeal Committee cannot rectify the 
Conditions, it may be in the interests of the community 
generally if the representatives of the appellant and the 
respondent make the appropriate bodies aware of this 
anomaly. 

MR DWYER: In this matter, the appellant, Mrs 
Johnston, has claimed payment of pro rata long service 
leave in accordance with subclause (e) of Clause 11 of 
the State Government Wages Employees Long Service 
Leave Conditions. 

During the proceedings, it was suggested that she may 
also be entitled to pro rata leave in accordance with 
subclause 11(a) on the basis that the respondent had ter- 
minated the contract. 

In total, Mrs Johnston has had six years' three mon- 
ths' service with three Government hospitals and the 
respondent has agreed that the service is continuous for 
the purpose of assessing any long service leave entitle- 
ment. The details of that service and the relevant provi- 
sions of the Long Service Leave Conditions are set out 
in Mr Pope's decision. 

Her final period of employment as a student midwife 
at King Edward Memorial Hospital commenced on 
December 4, 1979, on the condition that it would cease 
at the expiration of a 52 week period, i.e., it was a fixed 
term contract for service. There was no expectation that 
the employment would continue beyond the 52 week 
period. 

On December 10, 1980, the contractual period ex- 
pired and later that evening, Mrs Johnston received con- 
firmation of her pregnancy. 

In these circumstances, there is simply no foundation 
to the claim based on subclause 11(e) as she did not 
resign, nor were her services terminated because of 
pregnancy. 

However, the suggestion that an entitlement arose in 
respect of subclause 11(a) also requires consideration 
and this in turn requires a determination on how the 
contract was terminated. In Byars v. Giorgio (1963) 30 
S.A.I.R. 265 and J.H. Tinniwood v. G. and J. Gilmore 
Pty. Ltd. (1958) 43 Q.I.G. 773, the question of how a 
fixed term contract should be terminated was examined 
and the principle was established that such contracts ex- 
pired by effluxion of time and not by termination. 

Therefore, as the Long Service Leave Conditions and, 
in particular, subclause 11(a) do not provide an entitle- 
ment to pro rata long service leave on the expiration of a 
fixed term contract and Mrs Johnston was employed on 
such a contract, this matter could, by a strict interpreta- 
tion of the Conditions and in the absence of any ex- 
traordinary circumstances, be dismissed. 

However, there are other wages employees in Govern- 
ment, engaged on fixed terms, who are extended an en- 
titlement to pro rata long service leave at the expiration 
of their contracts. For example, student nurses who 
have completed three years' training and are unable to 
obtain employment in a Government hospital are paid 
pro rata long service leave, notwithstanding that the 
Long Service Leave Conditions do not specify such an 
entitlement. 

As a matter of merit, the question then arises, should 
Mrs Johnston be accorded the same concession, bearing 
in mind she has had 6'A years' continuous service in 
total in Government hospitals. 

In considering the comparative positions of student 
nurses generally and the circumstances of Mrs 
Johnston's employment, there is a significant variation. 
In order to obtain the pro rata concession, student 
nurses are required to demonstrate that they have been 
unsuccessful in obtaining employment in other Govern- 
ment hospitals. 

Mrs Johnston made no attempt to obtain further 
employment with the respondent or any other hospital 
for that matter. 

However, this inaction was explained by Mr Jahn at 
p. 20 of the transcript as follows:— 

"It was her intention to continue employment 
in the nursing profession either with King Edward 
or with some other employer. As I have explain- 
ed, her only reason for not pursuing employment 
with King Edward before she left was that she 
understood she would only be allowed to have 
four weeks' leave in accordance with the award, 
which allows the employer to split the ieave in 
two. She felt she needed seven weeks off and that 
is probably understandable in view of the condi- 
tion she did not know she was in." 

There is no reason to doubt that Mrs Johnston would 
have sought re-employment in a Government hospital 
had she not become pregnant. If she had done so, her 
entitlement to pro rata long service leave would have 
been maintained. Furthermore, if she had fallen preg- 
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nant and terminated the fixed term contract within the 
52 week period, an entitlement to pro rata leave would 
have been recognised in accordance with subclause 
11(e). 

In effect, Mrs Johnston has been penalised because of 
unusual circumstances which I consider are extenuating 
and warrant special consideration. 

Accordingly, I recommend that an ex-gratia payment 
be made to Mrs Johnston in lieu of pro rata long service 
leave. 

MR POPE: It is the unanimous decision of the Com- 
mittee that an ex-gratia payment be made to Mrs 
Johnston in lieu of pro rata long service leave. 

Australia, Hospital, Service and Miscellaneous, 
W.A. Branch (the Unions) entered into on the 
14th day of September, 1981 the following shall 
apply in lieu thereof from the beginning of the 
first pay period commencing on or after the 6th 
day of October, 1983. 

(1) Over Award Rates $ 
Adult employee on engage- 
ment 42.80 
After six months' service 46.00 
After 15 months'service 49.50 
After 2 years' service 52.90 
After 3 years'service 55.20 
After 4 years' service 57.00 
After 5 years' service 57.40 

Dated at Perth this 19th day of March 1984. 

(Sgd.) G.G. HALLIWELL 
..S.l Commissioner. 

SECTION 23— 
Applications Dealt with— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 677 of 1983 

Between Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers, Industrial Union 
of Workers, Applicant, and Cockburn Cement 
Limited, Respondent. 

Revised Order 
HAVING heard Mr G.G. Young on behalf of the appli- 
cant, Mr C.B. Parks on behalf of the respondent and 
Mr T.J. Cook intervening on behalf of The Australa- 
sian Society of Engineers, Moulders and Foundry 
Workers, Industrial Union of Workers, Western 
Australian Branch and the Merchant Service Guild of 
Australia, Western Australian Section, Union of 
Workers; Mr K. J. Peckham intervening on behalf of the 
Amalgamated Metal Workers' and Shipwrights' Union 
of Western Australia and The Federated Miscellaneous 
Workers' Unioin of Australia, Hospital, Service and 
Miscellaneous, W.A. Branch; Mr P. McBride interven- 
ing on behalf of The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers; Mr S. 
Pike intervening on behalf of The Federated Engine 
Drivers' and Firemens' Union of Workers of Western 
Australia and Mr N. Allgrove intervening on behalf of 
the Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch, and 
later Mr F. Brown intervening on behalf of The Elec- 
trical Trades Union of Workers of Australia (Western 
Australian Branch), Perth and by consent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Arbitration Act, 1979 hereby orders— 

Notwithstanding the provisions of subclause 
(b) of clause 2.— Payment of the unregistered 
Agreement between Cockburn Cement Limited 
(the Company), and the Amalgamated Metal 
Workers' and Shipwrights' Union of Western 
Australia; The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers; 
the Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch; Building 
Trades Association of Unions of Western 
Australia (Association of Workers); The Elec- 
trical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; The 
Federated Engine Drivers' and Firemens' Union 
of Workers of Western Australia; the Merchant 
Service Guild of Australia, Western Australian 
Section, Union of Workers; the Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch and The 
Federated Miscellaneous Workers' Union of 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. A48 of 1982. 

Between Maritime Workers Union of Western 
Australia, Union of Workers, Applicant and 
Woodside Petroleum Pty. Ltd. and another, 
Respondents. 

Order 

WITH the consent of the applicant, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979 hereby orders— 

That the application be struck out. 
Dated at Perth this 30th day of April, 1984. 

(Sgd.) G.J. MARTIN 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 236(1) of 1984. 

In the matter of the Industrial Arbitration Act, 1979; In 
the matter of the West Australian Branch, 
Australasian Meat Industry Employees Union, 
Industrial Union of Workers, Perth and Derby 
Industries Limited trading as Globe Meats Bun- 
bury. 

WHEREAS a conference was held pursuant to section 
44 of the Industrial Arbitration Act, 1979 between the 
West Australian Branch, Australasian Meat Industry 
Employees Union, Industrial Union of Workers, Perth 
(hereinafter referred to as "the union") and Derby In- 
dustries Limited trading as Globe Meats Bunbury 
(hereinafter referred to as "the employer") and other 
employers on the 9th and 19th days of March 1984; and 
whereas claims by the union that, when sheep are 
slaughtered in accordance with Islamic requirements, 
the person known as the Muslim or Halal slaughterman 
who carries out what is required thereby should not be a 
member of the slaughtering team for the purposes of the 
Meat Industry (State) Award No. 9 of 1979 and should 
be paid an amount equivalent to a member of the team 
could not be settled by agreement between the union 
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and the employer and others; and whereas the said 
claims were referred for hearing and determination and 
the Commission sat in Perth on 23rd day of March 1984 
for that purpose; and whereas on that day the Commis- 
sion was informed — 

1. that members of the team engaged in the 
slaughtering of sheep, including the slaughter- 
ing of sheep in accordance with Islamic re- 
quirements, are employed subject to the provi- 
sions of the Meat Industry (State) Award No. 
9 of 1979 as are other employees of the 
employer; 

2. that Award No. 9 of 1979 was issued on the 
11th day of September 1980 for a period of 
three years from that date but leave was reserv- 
ed to the parties to apply to amend the provi- 
sions of clause 30. — Work of Employees in 
Slaughtering Sections and others; 

3. that conditions applying to members of the 
slaughtering team are prescribed in clause 30 
and in the matter of application No. 609 of 
1980 the Commission was called upon to 
review in depth the provisions of that clause 
and issued an Order thereon of the 17th day of 
January 1984; 

4. that Halal slaughtermen are engaged by the 
employer under a contract of service and are 
members of the union; 

5. that it is the practice of the employer to 
slaughter all sheep Halal ensuring that all car- 
cases are acceptable to markets in the Middle 
East and that Halal slaughter has been carried 
out by the employer since August 1979; 

6. that traditionally the Halal slaughterman has 
been a member of the slaughtering team and as 
such has shared in the earnings of the team; 

7. that on 1st March 1984 the secretary of the 
union informed management that 
slaughtermen employed at the works would be 
asked to support a claim that Halal 
slaughtermen be removed from the team and 
be paid the earnings of a member of the team 
and, as there were orders for ' non-Halal" 
meat, the secretary and a union delegate were 
told that slaughtering would be required "non- 
Halal"; 

8. that slaughtering continued on that basis with 
the Halal slaughtermen continuing to work as 
a member of the team until 12th March 1984 
when an organiser of the union claimed that 
there was a shortage of labour on the works 
and that the union delegate should be paid 
whilst involved in matters outside the boning 
room; 

9. that on the 13th March 1984, following an in- 
spection of the works in relation to manning, 
management was advised that the labourers 
were going home due to a shortage of labour; 

10. that no work has been performed since 13th 
March 1984 with a picket line in operation at 
the works; and 

11. that on resumption of work Halal slaughter 
will be required for the purpose of the market. 

And whereas the commission is satisfied that 
economic losses have been suffered by the employer and 
its workforce and that the stoppage of work is having an 
adverse effect on the economy, and employment; and 
whereas on the 23rd March 1984 the Commission sug- 
gested that work be resumed immediately, on the 26th 
March 1984 the Commission was advised that work had 
not resumed and as a consequence directed that in- 
dustrial action cease immediately but no later than the 
29th March 1984; and whereas the Commission is 
satisfied that industrial action has occurred in relation 
to an industrial matter; now therefore I, the undersign- 
ed, a Commissioner of the Western Australian In- 
dustrial Commission, in the knowledge that the claims 

with respect to Halal slaughter are before the Commis- 
sion for hearing and determination and being of opinion 
that any demand with respect to manning on which a re- 
quest has been made for a conference pursuant to sec- 
tion 44 or the payment of a union delegate may be dealt 
with by the commission and that the union is acting con- 
trary to its rules and the intention of the Act, do hereby 
order pursuant to the powers vested in me by the said 
Act — 

1. that each employee of the Derby Industries 
Limited trading as Globe Meats Bunbury, in- 
cluding the person who may be identified as 
the Muslim or Halal slaughterman, shall cease 
industrial action as soon as may be after the 
26th March 1984 but in any event no later than 
8.00 a.m. on Thursday 29th March 1984 and 
shall thereafter refrain from commencing or 
taking part in industrial action and shall work 
in accordance with his contract of service and 
perform all such work that it was normal to 
carry out before the 1st day of March 1984; 

2. that the West Australian Branch, Australasian 
Meat Industry Employees Union, Industrial 
Union of Workers, Perth and each of its of- 
ficers shall take such steps as may be necessary 
to ensure that each employee referred to herein 
complies with the terms of this Order and to 
cause the picket line at the works of the said 
employer to be removed; 

3. that the said employer, subject to availability 
of stock for slaughter, shall provide work for 
each employee referred to herein; and 

4. that the said union or the said employer may, 
on twenty four hours notice to the other, apply 
to vary or set aside the terms of this Order or 
any of them. 

Dated at Perth this 26th day of March 1984. 

(Sgd.) D.CORT 
[L.S.] Commissioner 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 236(2) of 1984. 

In the matter of the Industrial Arbitration Act, 1979; in 
the matter of the West Australian Branch, 
Australasian Meat Industry Employees Union, 
Industrial Union of Workers, Perth and Linley 
Valley Meats Pty Limited. 

WHEREAS a conference was held pursuant to section 
44 of the Industrial Arbitration Act, 1979 between the 
West Australian Branch, Australasian Meat Industry 
Employees Union, Industrial Union of Workers, Perth 
(hereinafter referred to as "the union") and Linley 
Valley Meats Pty Limited (hereinafter referred to as 
"the employer") and other employers on the 9th and 
19th days of March 1984; and whereas claims by the 
union that, when sheep are slaughtered in accordance 
with Islamic requirements, the person known as the 
Muslim or Halal slaughterman who carries out what is 
required thereby should not be a member of the 
slaughtering team for the purposes of the Meat Industry 
(State) Award No. 9 of 1979 and should be paid an 
amount equivalent to a member of the team could not 
be settled by agreement between the union and the 
employer and others; and whereas the said claims were 
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referred for hearing and determination and the Com- 
mission sat in Perth on 23rd day of March 1984 for that 
purpose; and whereas on that day the Commission was 
informed — 

1. that members of the team engaged in the 
slaughtering of sheep, including the slaughter- 
ing of sheep in accordance with Islamic re- 
quirements, are employed subject to the provi- 
sions of the Meat Industry (State) Award No. 
9 of 1979 as are other employees of the 
employer; 

2. that Award No. 9 of 1979 was issued on the 
11th day of September 1980 for a period of 
three years from that date but leave was reserv- 
ed to the parties to apply to amend the provi- 
sions of clause 30.—Work of Employees in 
Slaughtering Sections and others; 

3. that conditions applying to members of the 
slaughtering team are prescribed in clause 30 
and in the matter of application No. 609 of 
1980 the Commission was called upon to 
review in depth the provisions of that clause 
and issued an Order thereon on the 17th day of 
January 1984; 

4. that Halal slaughtermen are engaged by the 
employer under a contract of service and are 
members of the union; 

5. that since February 1980 each Halal 
slaughteman has been regarded as a member 
of the relevant slaughtering team and has been 
paid a minimum wage and shares with other 
Halal slaughtermen his earnings as a member 
of the team; 

6. that on the 6th March 1984 the Secretary of the 
union together with an union organiser visited 
the works and held discussions with delegates 
and others and made a demand in the form of 
the claims now before the Commission; 

7. that on the 7th, 8th and 9th March 1984 
slaughtermen at the works engaged in in- 
dustrial action and as a consequence other 
employees were stood down; 

8. that on the 12th and 13th March 1984 when 
"non-Halal" slaughter was available work 
was performed but on the 14th March 1984 the 
Government determined that a large percen- 
tage of the kill being carried out at the works 
for the Lamb Board should be slaughtered 
elsewhere and the employment of a substantial 
number of employees were terminated by 
notice; 

9. that since the 14th March 1984 work has not 
resumed even though "non-Halal" slaughter 
is available; and 

10. that whilst stock is available for slaughter by a 
reduced labour force the ability of the 
employer to continue to provide work will de- 
pend upon the extent to which clients may be 
regained. 

And whereas the commission is satisfied that 
economic losses have been suffered by the employer and 
its workforce and that the stoppage of work is having an 
adverse effect on the economy, and employment; and 
whereas on the 23rd March 1984 the Commission sug- 
gested that work be resumed immediately, on the 26th 
March 1984 the Commission was advised that work had 
not resumed and as a consequence directed that in- 
dustrial action cease immediately but no later than the 
29th March 1984; and whereas the Commission is 
satisfied that industrial action has occurred in relation 
to an industrial matter; now therefore I, the undersign- 
ed, a Commissioner of the Western Australian In- 
dustrial Commission, in the knowledge that the claims 
with respect to Halal slaughter are before the Commis- 
sion for hearing and determination and being of opinion 
that any demand with respect to the reduction in the 

number of employees may be dealt with by the Commis- 
sion and that the union is acting contrary to its rules and 
the intention of the Act, do hereby order pursuant to the 
powers vested in me by the said Act— 

1. that each employee of the Linley Valley Meats 
Pty Limited, including the person who may be 
identified as the Muslim or Halal slaughter- 
man but not including one given notice of ter- 
mination of services shall cease industrial ac- 
tion as soon as may be after the 26th March 
1984 but in any event no later than 8.00 a.m. 
on Thursday 29th March 1984 and shall 
thereafter refrain from commencing or taking 
part in industrial action and shall work in ac- 
cordance with his contract of service and per- 
form all such work that it was normal to carry 
out before the 6th day of March 1984; 

2. that the West Australian Branch, Australasian 
Meat Industry Employees Union, Industrial 
Union of Workers, Perth and each of its of- 
ficers shall take such steps as may be necessary 
to ensure that each employee referred to herein 
complies with the terms of this Order; 

3. that the said employer, subject to availability 
of stock for slaughter, shall provide work for 
each employee referred to herein; and 

4. that the said union or the said employer may, 
on twenty four hours notice to the other, apply 
to vary or set aside the terms of this Order or 
any of them. 

Dated at Perth this 26th day of March 1984. 

(Sgd).D.CORT 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 236(3) of 1984. 

In the matter of the Industrial Arbitration Act, 1979; in 
the matter of the West Australian Branch, 
Australasian Meat Industry Employees Union, 
Industrial Union of Workers, Perth and Waroona 
Abattoirs Pty Limited trading as Clover Meats. 

WHEREAS a conference was held pursuant to section 
44 of the Industrial Arbitration Act, 1979 between the 
West Australian Branch, Australasian Meat Industry 
Employees Union, Industrial Union of Workers, Perth 
(hereinafter referred to as "the union") and Waroona 
Abattoirs Pty Limited trading as Clover Meats 
(hereinafter referred to as "the employer") and other 
employers on the 9th and 19th days of March 1984; and 
whereas claims by the union that, when sheep are 
slaughtered in accordance with Islamic requirements, 
the person known as the Muslim or Halal slaughterman 
who carries out what is required thereby should not be a 
member of the slaughtering team for the purposes of the 
Meat Industry (State) Award No. 9 of 1979 and should 
be paid an amount equivalent to a member of the team 
could not be settled by agreement between the union 
and the employer and others; and whereas the said 
claims were referred for hearing and determination and 
the Commission sat in Perth on 23rd day of March 1984 
for that purpose; and whereas on that day the Commis- 
sion was informed— 

1. that members of the team engaged in the 
slaughtering of sheep, including the slaughter- 
ing of sheep in accordance with Islamic re- 
quirements, are employed subject to the provi- 
sions of the Meat Industry (State) Award No. 
9 of 1979 as are other employees of the 
employer; 
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that Award No. 9 of 1979 was issued on the 
11th day of September 1980 for a period of 
three years from that date but leave was reserv- 
ed to the parties to apply to amend the provi- 
sions of clause 30.—Work of Employees in 
Slaughtering Sections and others; 
that conditions applying to members of the 
slaughtering team are prescribed in clause 30 
and in the matter of application No. 609 of 
1980 the Commission was called upon to 
review in depth the provisions of that clause 
and issued an Order thereon on the 17th day of 
January 1984; 
that Halal slaughtermen are engaged by the 
employer under a contract of service and are 
members of the union; 
that the employer operates four separate 
establishments namely an abattoir at 
Waroona, two boning rooms one at Fremantle 
the other at North Perth, and a pre-pack and 
wholesale establishment at Robb Jetty and 
employees at all of these establishments have 
withdrawn their labour since 19th March 1984; 
that since February 1983 the Halal slaughter- 
man has been in the slaughtering team and 
paid his share of the team's earnings but with a 
minimum of $410 per week and the two reserve 
Halal slaughtermen are employed as labourers 
and when used in slaughtering are regarded as 
members of the slaughtering team and paid a 
share of the team's earnings; 
that there is a dispute between the union and 
the employer with respect to the processing of 
pigs at the abattoir at Waroona which on 
slaughtermen taking industrial action on the 
24th February 1984 was notified to the Com- 
mission and is the subject of a conference 
before the Commission in Matter No. C71 of 
1984; 
that on the 7th March 1984 the secretary of the 
union attended the works at Waroona and 
after a meeting of employees advised manage- 
ment that tally would not be exceeded on the 
beef and mutton floors whilst the pig dispute 
continued and that by reason of the Muslim 
dispute any kill would have to be "non- 
Halal"; 
that although "non-Halal" slaughter was 
available on the 7th March 1984 the mutton 
floor withdrew their labour as did the beef 
slaughtermen in support and although "non- 
Halal" slaughter has been available since that 
date it has been refused; 
that bans have been placed on the operations 
of the employer which have caused contracts 
to be cancelled. 
And whereas the Commission is satisfied that 
economic losses have been suffered by the 
employer and its workforce and that the stop- 
page of work is having an adverse effect on the 
economy, and employment; and whereas on 
the 23rd March 1984 the Commission sug- 
gested that work be resumed immediately, on 
the 26th March 1984 the Commission was ad- 
vised that work had not resumed and as a con- 
sequence directed that industrial action cease 
immediately but no later than the 29th March 
1984; and whereas the Commission is satisfied 
that industrial action has occurred in relation 
to an industrial matter; now therefore I, the 
undersigned, a Commissioner of the Western 
Australian Industrial Commission, in the 
knowledge that the claims with respect to 
Halal slaughter are before the Commission for 
hearing and determination and being of opi- 
nion that any demand with respect to process- 
ing of pigs may be dealt with by the Commis- 
sion and that by taking the action which it is 

the union is acting contrary to its rules and the 
intention of the Act, do hereby order pursuant 
to the powers vested in me by the said Act— 

1. that each employee of the Waroona Abattoirs 
Pty Limited trading as Clover Meats at 
Waroona, Fremantle, North Perth and Robb 
jetty including employees engaged in the pro- 
cessing of pigs and the person who may be 
identified as the Muslim or Halal slaughter- 
man, shall cease industrial action as soon as 
may be after the 26th March 1984 but in any 
event no later than 8.00 a.m. on Thursday 29th 
March 1984 and shall thereafter refrain from 
commencing or taking part in industrial action 
and shall work in accordance with his contract 
of service and perform all such work that it 
was normal to carry out before the 24th day of 
February 1984; 

2. that the West Australian Branch, Australasian 
Meat Industry Employees Union, Industrial 
Union of Workers, Perth and each of its of- 
ficers shall take such steps as may be necessary 
to ensure that each employee referred to herein 
complies with the terms of this Order and to 
cause all bans on the employer to be lifted; 

3. that the said employer, subject to availability 
of stock for slaughter, shall provide work for 
each employee referred to herein; and 

4. that the said union or the said employer may, 
on twenty four hours notice to the other, apply 
to vary or set aside the terms of this Order or 
any of them. 

Dated at Perth this 26th day of March 1984. 

(Sgd) D. CORT 
^.S.l Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 236(4) of 1984 

In the matter of the Industrial Arbitration Act, 1979; in 
the matter of the West Australian Branch, 
Australasian Meat Industry Employees Union, 
Industrial Union of Workers, Perth and Metro 
Meat — Geraldton Division and Metro Meat 
Katanning Ltd. 

WHEREAS a conference was held pursuant to 
section 44 of the Industrial Arbitration Act, 1979 
between the West Australian Branch, Australa- 
sian Meat Industry Employees Union, Industrial 
Union of Workers, Perth (hereinafter referred to 
as "the union") and Metro Meat — Geraldton 
Division and Metro Meat Katanning (hereinafter 
referred to as "the employer") and other 
employers on the 19th day of March 1984; and 
whereas claims by the union that, when sheep are 
slaughtered in accordance with Islamic re- 
quirements, the person known as the Muslim or 
Halal slaughterman who carries out what is re- 
quired thereby should not be a member of the 
slaughtering team for the purposes of the Meat 
Industry (State) Award No. 9 of 1979 and should 
be paid an amount equivalent to a member of the 
team could not be settled by agreement between 
the union and the employer and others; and 
whereas the said claims were referred for hearing 
and determination and the Commission sat in 
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Perth on 23rd day of March 1984 for that pur- 
pose; and whereas on that day the Commission 
was informed— 

1. that members of the team engaged in the 
slaughtering of sheep, including the slaughter- 
ing of sheep in accordance with Islamic re- 
quirements, are employed subject to the provi- 
sions of the Meat Industry (State) Award No. 
9 of 1979 as are other employees of the 
employer; 

2. that Award No. 9 of 1979 was issued on the 
11th day of September 1980 for a period of 
three years from that date but leave was reserv- 
ed to the parties to apply to amend the provi- 
sions of clause 30.—Work of Employees in 
Slaughtering Sections and others; 

3. that conditions applying to members of the 
slaughtering team are prescribed in clause 30 
and in the matter of application No. 609 of 
1980 the Commission was called upon to 
review in depth the provisions of that clause 
and issued an Order thereon on the 17th day of 
January 1984; 

4. that Halal slaughtermen are engaged by the 
employer under a contract of service and are 
members of the Union; 

5. that at Geraldton Halal slaughtermen are 
members of the slaughtering team and have 
been since the works were purchased in 1976 
and share in the earnings of the team; 

6. that on the 12th March 1984 the union delegate 
at the Geraldton works made the claim on 
management that the Halal slaughterman be 
excluded from the team and be paid the same 
earnings as a member of the team; 

7. that when the claim was refused management 
were told by the union delegate that he had 
been instructed by the union to hold a meeting 
after which the slaughtermen went home and 
the delegate informed management that there 
would be no return to work at Geraldton until 
management agreed to the claim; 

8. that with slaughtermen engaging in industrial 
action on and since the 12th March 1984 other 
employees at Geraldton have been stood 
down; 

9. that on the 20th March 1984 a union organiser 
again put the claims to management at 
Geraldton and it was rejected; 

10. that at Katanning the Halal slaughterman has 
been employed as a member of the slaughter- 
ing team since late 1974; 

11. that on the 12th March 1984 management was 
contacted by the secretary of the union and in- 
formed that at Geraldton the men had deter- 
mined to support the workforce in other 
establishments with respect to Halal slaughter 
and that unless the Halal slaughterman was 
removed from the team at Katanning in- 
dustrial action would be taken; 

12. that the Katanning management refused to 
comply with the union's demand on the 13th 
March 1984 the union delegate called a stop 
work meeting on instruction from the 
secretary of the union and when management 
refused the demand the slaughtermen went 
home; 

13. that a dispute has arisen in relation to the bon- 
ing of "hard meat" and when boners refused 
to do that work they were dismissed and in- 
stituted a picket line at the Katanning works; 
and 

14. that to fulfil overseas orders management 
ordered all of its employees to return to work 
on the 21st March 1984 and when they did not 
do so all were dismissed. 

And whereas the Commission is satisfied that 
economic losses have been suffered by the employer and 
its workforce and that the stoppage of work is having an 
adverse effect on the economy, and employment; and 
whereas on the 23rd March 1984 the Commission sug- 
gested that work be resumed immediately, on the 26th 
March 1984 the Commission was advised that work had 
not resumed and as a consequence directed that in- 
dustrial action cease immediately but no later than 29th 
March 1984; and whereas the Commission is satisfied 
that industrial action has occurred in relation to an in- 
dustrial matter; now therefore I, the undersigned, a 
Commissioner of the Western Australian Industrial 
Commission, in the knowledge that the claims with 
respect to Halal slaughter are before the Commission 
for hearing and determination and being of opinion that 
any other demand may be dealt with by the Commission 
and that the union is acting contrary to its rules and the 
intention of the Act and that Metro Meat Katanning Ltd 
is engaging in industrial action and acting contrary to 
the intention of the Act, do hereby order pursuant to the 
powers vested in me by the said Act— 

1. that each employee of the Metro Meat — 
Geraldton Division, including the person who 
may be identified as the Muslim or Halal 
slaughterman, shall cease industrial action as 
soon as may be after the 26th March 1984 but 
in any event no later than 8.00 a.m. on Thurs- 
day 29th March 1984 and shall thereafter 
refrain from commencing or taking part in in- 
dustrial action and shall work in accordance 
with his contract of service and perform all 
such work that it was normal to carry out 
before the 12th day of March 1984; 

2. that Metro Meat Katanning Ltd, reinstate all 
of its employees, including boning room staff, 
in employment as soon as may be after the 
26th March 1984 but in any event no later than 
8.00 a.m. on Thursday 29th March 1984 and 
thereafter such employees shall refrain from 
commencing or taking part in industrial action 
and shall work in accordance with their con- 
tracts of service and perform all such work 
that it was normal to carry out before the 13th 
March 1984; 

3. that the West Australian Branch, Australasian 
Meat Industry Employees Union, Industrial 
Union of Workers, Perth and each of its of- 
ficers shall take such steps as may be necessary 
to ensure that each employee referred to herein 
complies with the terms of this Order and to 
cause picket lines to be removed; 

4. that the said employer, subject to availability 
of stock for slaughter, shall provide work for 
each employee referred to herein; and 

5. that the said union or the said employer may, 
on twenty four hours notice to the other, apply 
to vary or set aside the terms of this Order or 
any of them. 

Dated this 26th day of March 1984. 

(Sgd) D. CORT 
[U.S.] Commissioner. 

32871—8 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 239 of 1984. 

Between Metro Meat Katanning Limited, Applicant, 
and The Western Australian Branch, Australa- 
sian Meat Industry Employees Union, Industrial 
Union of Workers, Perth, Respondent. 

Order 
HAVING heard Mr R.F. Momber (of Counsel) on 
behalf of the applicant and Mr J. Gerritsen on behalf of 
the respondent and Mr J.A. Spurling intervening on 
behalf of the Attorney General for the State of Western 
Australia and the Public Service Board, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Arbitration Act, 1979 hereby orders:- 

1. That clause 4 in Order No. 236(4) of 1984 
dated the 26th day of March, 1984 be set 
aside insofar as it applies to Metro Meat 
Katanning Limited. 

2. That leave is reserved to the West 
Australian Branch, Australasian Meat In- 
dustry Employees Union, Industrial Union 
of Workers, Perth to apply for the said 
clause to be restored. 

Dated at Perth this 28th day of March, 1984. 

(Sgd.) D. CORT 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 710 of 1983. 

Between: The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and 
Miscellaneous, W.A. Branch, Applicant and 
C.M.M. Homes (Inc.), Respondent. 

Before the Commission in Court Session 
Mr Senior Commissioner D. E. Cort, and 

Mr Commissioners B. J. Collier and G. A. Johnson. 
The 1st day of March, 1984. 

Mr J. A. McGinty on behalf of the applicant. 
Mr R. H. Gifford on behalf of the respondent. 

Reasons for Decision 
THE SENIOR COMMISSIONER: This is the 
unanimous decision of the Commission in Court Ses- 
sion. 

C.M.M. Homes (Incorporated) conducts a complex 
for the aged comprising a nursing home and three frail 
aged hostels and this application by the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, Western Australian Branch 
is directed at obtaining a wage increase of 4.3 per cent 
for those employees in the frail aged hostels whose rate 
of pay was not increased by that amount following the 
October 1983 Wage Case. The explanation of how that 
came about follows. 

In early 1982 the terms and conditions of employment 
of persons in the nursing home and the two frail aged 
hostels then in operation were as prescribed in awards of 
the then Hospital Employees Union but in May 1982 
there was a change affecting employees in the two 
hostels — Claudia Hicks Lodge and Hilltop Lodge. 
Assuming, for the purposes of this application, that the 
contract of employement was changed, and could be 
changed, to that set out in the document handed to 
employees in late April or early May 1982 after earlier 
discussion then from 10th May, 1982 the relevant award 
applicable to the contract became the Hostel Workers 

(Aged and Disabled Persons Hostels) Award — an 
award to which the Liquor and Allied Industries Union 
is party. The wage rates in that award were somewhat 
less than those being paid and the employer advised its 
employees:— 

your base rate will not be reduced with the award 
change. It will be held at the present level until the 
Hostel Award rate catches up. We expect that this 
will occur by about the beginning of 1983. 

We are advised that some thirty two persons presently 
employed in Claudia Hicks Lodge and Hilltop Lodge 
were employed in May 1982 and so retain the rate of 
wage then being paid and it is on behalf of those persons 
that an increase is sought by this application. 

All persons employed in the nursing home together 
with five "new" employees at Hilltop Lodge and 18 
employees in the more recently established Trinity 
Lodge have received the 4.3 per cent wage increase to 
which each was entitled pursuant to the award ap- 
plicable under their contract of employment. By way of 
example, in the case of those in the frail aged hostels the 
rate for a general hand under the Hostel Award is now 
$207.80 which is still lower than the $214.70 being paid 
to such workers employed in May 1982. 

In broad terms the union argues that, all else aside, 
the 4.3 per cent wage increase, by virtue of its very 
nature, is one which should have been extended to all 
employees whereas the employer says that, whilst there 
is a difference in wage rates for employees doing the 
same work, that difference is understood but to grant 
the claim would be likely to create industrial unrest. 

To the extent the employer is obliged by law to pay 
only the lesser rates of pay and the excess amount is an 
"overaward" payment the question is raised as to 
whether that amount should be increased but really that 
is a secondary consideration. The first is whether a na- 
tional wage increase should be absorbed within an 
overaward payment and, in this respect, our attention 
was drawn to the 1983 National Wage Case decision of 
the Australian Conciliation and Arbitration Commis- 
sion wherein it was said that to encourage the absorp- 
tion of a National Wage increase into overaward 
payments would be to introduce a new principle which 
would be destructive of the concept of national wage 
cases (refer p25). 

Whilst we are inclined to the view that a wage increase 
of the kind allowed in October 1983 should not be ab- 
sorbed into a general overaward payment the cir- 
cumstances giving rise to the present position are unique 
and may be distinguished from the general case. In May 
1982 the employer purported to alter the contract of 
employment in specified terms. The rate of wage was to 
be that in the Hostel Workers (Aged and Disabled Per- 
sons Hostel) Award but with no reduction in the then 
rate of pay. Therefore the amount retained under the no 
reduction concept could not be regarded as an 
overaward payment in the true sense of the word and 
the proposal to absorb the October 1983 increase did 
not arise as a consequence of that case. 

Another matter raised by the union, and at some 
length, was the possibility of an award issuing to cover 
these workers from reference No. 1 of 1984 filed by the 
Miscellaneous Workers' Union with rates higher than 
those in the Hostel Award. It is not accepted, however, 
that to refuse this application would be to prejudice that 
one. Our task is not to determine whether or not an 
award should issue from matter No. 1 of 1984, and by 
so doing to deal with the conclusions reached by a Com- 
mission in Court Session in December 1976 (57 
W.A.I.G. 89), but to determine whether, in the cir- 
cumstances stated, a wage increase should be allowed. 
Our decision should not, and should not be seen to, 
touch upon that other question. 

One other matter was raised in the proceedings by the 
respondent employer that is that application has been 
made to amend the Hostel Award with respect to rates 
of pay and which, if approved, would remove the dif- 
ferences between rates actually being paid at present. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 64 W.A.I.G 

The records of the Commission reveal such an applica- 
tion although there is nothing therein to show when it 
may be processed. 

The nature of these proceedings is such that the 
"fairness" of the step taken by the employer in May 
1982 is not a matter for consideration. It created two 
levels of pay for the same work but in the expectation 
that the difference would be removed and by as early as 
"the beginning of 1983". That, of course, did not hap- 
pen although we are aware that in June 1983 the wage 
difference was reduced — for a general hand it became 
$15.50 — and was further reduced in October 1983 with 
the wage increase of 4.3 per cent. 

Whilst we acknowledge the desirability of equalising 
rates of pay in the several frail aged hostels we consider 
that the nature of the October 1983 increase was such 
that the employer went too far in absorbing all of that 
increase into the wage of $214.70 being paid to general 
hands. This particularly when the wage had remained 
unaltered for much longer than had originally been ex- 
pected. 

In our opinion some relief should be afforded to the 
persons employed in May 1982 by increasing the rate for 
a general hand by $5.00 per week. The parties are asked 
to forward to the Commission a list of the classifica- 
tions under which the designated persons fall in order 
that an order may be prepared. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 710 of 1983. 

Between: The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and 
Miscellaneous, W.A. Branch, Applicant and 
C.M.M. Homes (Inc.), Respondent. 

Order. 
HAVING Heard Mr J. A. McGinty on behalf of the ap- 
plicant and Mr R. H. Gifford on behalf of the respon- 
dent, the Commission, pursuant to the powers confer- 
red on it under the Industrial Arbitration Act, 1979 
hereby orders— 

That from the beginning of the first pay period 
to commence on or after the 1st day of March, 
1984 the ordinary rate of wage of persons 
employed by C.M.M. Homes (Incorporated) on 
1st May, 1982 whose rate of wage has not altered 
since that date shall be increased by $5.00 per 
week. 

Dated at Perth this 3rd day of April, 1984. 
By the Commission in Court Session, 

(Sgd.) D. CORT. 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 90 of 1984. 

Between: the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and 
Miscellaneous, W.A. Branch, Applicant, and the 
Homes of Peace Incorporated, Respondent. 

Before Mr Commissioner G.A. Johnson. 
The 16th day of March, 1984. 

Mr A.R. Beech on behalf of the applicant. 
Mr R.H. Gifford on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The employee in these pro- 
ceedings has been employed by the Homes of Peace 
(Inc.) for some nine years in a domestic capacity. It ap- 
pears that when she was first employed, the contract en- 
visaged work on weekends only and the record shows 
that, although there were variations, the times she work- 
ed were exclusively in the weekends. In the absence of 
evidence to the contrary, I conclude that the contract 
did not reserve to the employer the right to require the 
employee to work at other times. 

During last year the employee proceeded on maternity 
leave in accordance with the provision of the Hospital 
Employees (Homes of Peace) Award No. 26 of 1960. 
Two weeks before her expected return to work, the 
employee was told that her weekend job had disap- 
peared as a result of a reorganisation of the roster. She 
was offered work on a roster which included days other 
than weekend days. This she refused and since then the 
matter has rested in limbo pending the resolution of the 
problem through formal avenues the latest of which is 
the application now before the Commission. 

Other relevant material now before the Commission 
is the fact that some 25 employees were involved in the 
reorganisation. Of those all but two were able to fit into 
the new roster. The two resigned. The reorganisation 
appears to be the result of a study designed to produce a 
more efficient system for utilising labour. Finally some 
attempt appears to have been made to involve the 
employees in discussion at the time of the change over to 
see whether some reasonable alternative was posible. 
Ths discussion was not fruitful. 

The union says that the actions of the employer were 
quite unfair, that there was no right which entitled the 
employer to change the contracted hours and that the 
only remedy available is for the Commission to order 
the employer to provide the work in accordance with the 
contract. Alternatively, the union says that the refusal 
to supply weekend work should be seen to be a termina- 
tion of the employee's contract of service brought about 
by a reorganisation of the employer's business for the 
purpose of economic advantage. In such a case it would 
be appropriate for the Commission to make an order 
for the payment to the employee of an amount in com- 
pensation for the loss of her employment. 

In reply, the employer says that it has complied with 
the provisions of the award so far as they relate to 
maternity leave. The applicant has not demonstrated 
that the circumstances of this case justify an extension 
of those provisions and that the employee in this case 
should receive special treatment when compared to the 
two other employees who were not able to participate in 
the new roster. The employer says that there will be no 
unfairness in the termination when it ultimately takes 
place. 

As I comprehend the material put to me, the actions 
of the employer must be seen to be firstly a formal ter- 
mination of the contract of employment of the 
employee for work on weekends and the offer of a fresh 
engagement for work on a rotating roster. The Commis- 
sion does not in the ordinary course involve itself in this 
process as it is a matter essentially between the employer 
and the employee unless the circumstances of the ter- 
mination exhibits certain features. They are the 
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elements of unfairness, or of advantage at the expense 
of the employment. The first calls for reinstatement and 
the second calls for compensation for the loss of 
employment. There does not appear to be a form of 
relief available in which the Commission can direct the 
employer to change the operation of its business to ac- 
commodate the employee in her desire for weekend 
work. 

In my view the action of the employer exhibits the se- 
cond of the two elements described above. The 
employer will have to terminate the services of the 
employee in accordance with the provisions of the 
award. That action will create an entitlement to a pro 
rata long service leave payment in accordance with the 
award. The payment will I believe provide reasonable 
compensation for the employee for the loss of her 
employment. 

The claim that the employer be required to offer to 
the employee the hours of work she previously worked 
prior to commencing maternity leave is dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 90 of 1984. 

Between: the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service, and 
Miscellaneous W.A. Branch, Applicant, and the 
Homes of Peace Incorporated, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979 hereby 
orders— 

That the application be dismissed. 
Dated at Perth this 16th day of March, 1984. 

(Sgd.) G.A. JOHNSON, 
[L.S.] Commissioner. 

SECTION 29(2)— 

Applications dealt with— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 101 of 1984. 

Between Brian Haig, Applicant, and R & J Swann 
trading as R & J Fencing Contractors, Respon- 
dent. 

Order 

HAVING heard Mrs J. Haig on behalf of the ap- 
plicant and Mr R. Swann on his own behalf, the 
Commission, pursuant to the powers conferred 
on it under the Industrial Arbitration Act, 1979, 
hereby orders— 
That the application be dismissed. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.) S. HALLIWELL 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 778 of 1983. 

Between Christine Snelling, Applicant, and Youngs 
W.A., Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 21st day of March, 1984. 

Mrs C.W. Snelling in person. 
Mr J.N. Uphill on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner) 
THE COMMISSIONER: The Applicant brings these 
proceedings under and by virtue of section 29(2) of the 
Industrial Arbitration Act, claiming that she was unfair- 
ly dismissed from her employment by the respondent. 
Happily, the facts are not really in dispute and, so far as 
they are material, might shortly be stated. The Appli- 
cant was employed by the Respondent as a car cleaner 
from 24th March, 1982, until 11th October, 1983, when 
she was given one week's pay in lieu of notice together 
with, as I understand it, outstanding holiday en- 
titlements. She was told by the Respondent's New Car 
Manager at that time that her services were being ter- 
minated because, as she was pregnant and as the 
weather was getting hot, it would be difficult for her to 
carry out her duties properly and she could, as the Ap- 
plicant says, "leave early". 

The Respondent's New Car Manager does not dispute 
that he stated that those were the reasons for her 
dismissal but says, that, in fact, she was terminated 
because her services were less than satisfactory. He says 
that he did not become aware that she was pregnant un- 
til some two or three days before she was finally dismiss- 
ed. Prior to that, the Respondent Company had taken 
steps to replace her and, indeed, had interviewed other 
job applicants to fill the position in which she was work- 
ing, and therefore the termination was not, in his assess- 
ment, unfair. 

As I have already indicated, there is no real conflict in 
the evidence of the two witnesses who have given 
evidence in these proceedings, they being the Applicant 
herself and the Respondent's New Car Manager. Each 
impressed me as being a truthful and reliable witness 
and I see no reason why the evidence of each ought not 
be accepted. 

The Applicant's contract was terminated according to 
its terms. She therefore carries the onus of satisfying the 
Commission that, on balance, the exercise of that con- 
tractual right was unfair. She says it was unfair because 
she was dismissed simply because she was pregnant and 
for no other reason. 

On the evidence, I am satisfied on balance that 
although she was told she was being dismissed largely 
because she was pregnant, that was in fact not accurate. 
The facts are that she was dismissed because of short- 
comings in her work. Those shortcomings have been 
outlined by the Respondent, and I do not propose to 
recite them, except to say that the final act which seems 
to have led the Respondent to take steps to replace the 
Applicant was her delay in delivering a vehicle to the Ci- 
ty of Stirling. That delay was caused, it is common 
ground, by reason of the Applicant having lost her way. 
The respondent says it needed somebody who was 
reliable and in all respects capable of exercising some in- 
itiative and, inferentially at least, the evidence is that it 
did not have that confidence in the Applicant by reason 
of her taking over two hours to get from Victoria Park 
to the City of Stirling and, earlier on, having caused a 
vehicle to be damaged by allowing it to stand in an acid 
bath when she knew, or ought to have known, that that 
was a dangerous exercise. My observations of the Appli- 
cant do not give me any reason to think that the assess- 
ment of the Respondent was in any way groundless in 
that respect. 
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I am quite satisfied, as I have already indicated, that 
the Applicant was not dismissed simply because she had 
become pregnant, but I am not to be taken as inferring 
thereby that the mere fact of pregnancy being a reason 
for dismissal renders a dismissal, by that fact alone, un- 
fair. The evidence clearly indicates that the Respondent 
took steps, on or about 3rd November, to fill the post 
which was being occupied by the Applicant. That was, 
on the Applicant's own evidence, some six days or so 
before she knew that she was pregnant, and before she 
indicated to others in the Respondent's workforce that 
she was pregnant. 

I accept that the sole reason for the Respondent's 
New Car Manager indicating, unwisely as I think, to the 
Applicant that she was being dismissed because 
pregnancy would make it difficult for her to properly 
perform her tasks, rather than stating the full reason, 
was that he wanted to save her self-esteem. 

The Applicant does not seek reinstatement. She simp- 
ly seeks to be compensated and she says the measure of 
compensation should represent approximately the six 
weeks' wages which she would have earned up to about 
Christmas, 1983, when, she says, she would have ter- 
minated her employment herself because of her 
pregnancy. She has no immediate plans to return to the 
workforce, and one can understand that. Having regard 
to the principles of equity as they appear in the In- 
dustrial Arbitration Act, I do think it somewhat ine- 
quitable if the Applicant were in any event to be com- 
pensated for that period. The consequences of that 
would be that it would be fair and reasonable for her to 
remain in the employment of the Respondent for as long 
as it suited her, and not for the Respondent to terminate 
her employment in accordance with the contract, when 
it thought, and reasonably so, that her services were un- 
suitable. 

For those reasons I am simply not satisfied that the 
Applicant has in any way made out her claim to have 
been unfairly dismissed, in short, because she was not 
dismissed for the reasons she claimed, namely that she 
was pregnant, but rather because her services were un- 
satisfactory. In the circumstances the claim will be 
dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 778 of 1983 
Between Christine Snelling, Applicant and Youngs 

W.A., Respondent. 

Order 
HAVING heard Mrs C.W. Snelling in person and Mr 
J.N. Uphill on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Arbitration Act 1979, hereby orders— 

That the Application be dismissed. 
Dated at Perth this 21st day of March, 1984. 

(Sgd.)G.L. FIELDING 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 821 of 1983. 

Between Esme Fay Carter, Applicant, and City Motors 
(1981) Pty. Ltd., Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 9th day of April, 1984. 

Mr H.N.H. Christie (of Counsel) on behalf of the ap- 
plicant. 

Mr J. Birman on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: From 26th October 1981 until 
18th November, 1983, the applicant was employed by 
the respondent as a telephonist. On 18th November, she 
was summoned to the office of the respondent's 
business manager, Mr Verrier, and told that her services 
were no longer required on the grounds that her voice 
was unsuitable for a switchboard operator. She was 
then paid all her award entitlements, together with three 
weeks' pay in lieu of notice, and provided with a 
reference saying she had worked diligently and cons- 
cientiously on a busy switchboard, displaying a high 
degree of competency in handling the work load. 

The applicant says that during the period of her 
employment she did not hear of any complaints about 
her role as a switchboard operator, and indeed she was 
complimented from time to time on her performance. 
She claims that her dismissal was unfair because she was 
given no indication that her voice was such as to 
displease the respondent, and says that the reason for 
her dismissal was little short of irrational. The true 
reason for her dismissal, she claims, is that her services 
were dispensed with in order to accommodate a part- 
time employee with a previous history of full-time ser- 
vice with the respondent, who was again ready and will- 
ing to undertake full-time employment. The applicant 
does not seek reinstatement. She says that the working 
relationship has now irretrievably broken down, but she 
does seek compensation in respect of her dismissal. 

The respondent's case is that the applicant's voice 
sounded young and immature, and did not project the 
image the respondent thought appropriate for its pur- 
pose. That apparently had been the view of the respon- 
dent's senior managers almost from the inception of the 
applicant's employment with it, but Mr Verrier had 
been reluctant to dismiss the applicant because as far as 
he was concerned overall her job performance was 
satisfactory. However, in the course of a telephone 
courtesy contest being run under the auspices of the 
Rotary Club of Rossmoyne, the respondent was able to 
have its external telephone image assessed. Those judg- 
ing the contest included "specially trained staff" with 
Telecom training, and their assessment was that the ap- 
plicant's voice was immature and less than ideal. The 
respondent was advised by one of the testers that with 
training it was possible to rectify such a shortcoming, 
but because of the applicant's age, this was not possible 
in her case. That being so, the respondent determined to 
dismiss the applicant for that reason. 

Having heard Mr Verrier, whose evidence I accept, I 
am quite satisfied that the applicant was dismissed simp- 
ly because the respondent genuinely believed that her 
voice quality was less than ideal, and the time had come 
to remedy that. I accept that she was not terminated in 
order to accommodate the part-time employee, as the 
applicant asserts. I am satisfied, too, that there had 
been formal internal discussions amongst the manage- 
ment concerning the matter since August, 1983, 
although the matter had been informally raised with Mr 
Verrier before then. I am also satisfied that the decision 
to terminate her was made by Mr Verrier as he says, ear- 
ly in November, 1983, after considering the assessment 
of those concerned with the telephone courtesy contest, 
and in particular the assessment that it was not possible 
to alter the tone of the applicant's voice. 
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There can be little scope to question the proposition 
that the respondent alone is entitled to determine what 
voice style it wants to project to the public through its 
switchboard operator. Equally, it has to be recognised 
that under its contract of employment with the appli- 
cant, the respondent has the right to determine her 
employment on one week's notice. The advent of in- 
dustrial legislation of the type which exists in this State 
means that employees at least, have an opportunity to 
have the exercise of that right reviewed by the Commis- 
sion. Nonetheless, the right of an employer, or an 
employee for that matter, to determine a contract of 
employment, remains fundamental to their relationship, 
and the Commission should be slow to interfere with it. 
The Commission's task in such matters is not to put 
itself into the shoes of an employer as if to take upon 
itself the task of managing the employer's affairs. 
Rather, its task is to determine whether, in all of the cir- 
cumstances, the contractual right has been exercised 
fairly, having regard to its fundamental nature. 
(Ratcliffe v. P.C. Kerr & Associates (1983) 63 WAIG 
1819). In short, there must be a fair and reasonable ex- 
planation for the termination, and thus it is often said 
that the Commission's task is to see whether there has 
been "industrial fair play". 
For a dismissal to be fair, there must of course be a ra- 
tional reason for the dismissal, as the applicant's 
counsel rightly pointed out. However, I do not agree 
that the reason given by the respondent on this occasion 
was irrational, as the applicant's counsel claims. It may 
be that the existing customers of the respondent were 
quite satisfied with the applicant's voice, as she claims. 
That is not to say that potential customers might take 
the same view. A former workmate who gave evidence 
in these proceedings, while not conceding that the appli- 
cant's performance as a telephonist was lacking, did in- 
dicate that her voice sounded somewhat high pitched 
and youthful. The plain fact is that specially trained per- 
sonnel, charged with the responsibility of assessing the 
telephone answering performance of businesses such as 
the resondent's, indicated that the applicant's voice 
clarity and appeal was less than ideal. In those cir- 
cumstances, I do not find it surprising that the respon- 
dent should want to do something about it, and if need 
be find another telephonist. 

In cases where the dismissal has been effected for 
reasons associated with unsatisfactory job performance, 
there may often be a need for the employee concerned to 
be given an opportunity to make good her deficiencies 
before it can be said that she has received "industrial 
fair play". There is, however, no absolute requirement 
to give the employee such an opportunity. It will depend 
on the circumstances, as I recently observed in The 
Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers v. The Commissioner of 
Railways, No. CR40 of 1984, dated 28th March, 1984 
(unreported), in which reference was made to the South 
Australian case of Sewards v. Canon Copiers Australia 
Pty. Ltd. (1983) 5 I.R. 227. In my assessment, the cir- 
cumstances of this case were such as to impose on the 
respondent an obligation to give the applicant an op- 
portunity to meet the voice requirements it required. In- 
deed, Mr Verrier in a report to the respondent's manag- 
ing director noted that it was "wrong" to dismiss her 
without warning, although by doing so he thought he 
was acting for the good of the respondent. 

The applicant was employed by the respondent at the 
instance of Mr Verrier, knowing her voice quality. In- 
deed, Mr Verrier says he from the outset thought her 
voice quality somewhat less than ideal, but regarded her 
other capabilities such as efficiency and courtesy as 
outweighing that shortcoming. The applicant, as Mr 
Verrier acknowledged in his reference, worked diligent- 
ly and conscientiously, and without cause for com- 
plaint, for a period of approximately two years. All the 
indications are that she was led to believe that she was a 
valued employee of the respondent. Whilst it may be 
open to the respondent to review its assessment of the 
importance it placed on the applicant's voice quality, in 

the circumstances it is not too much to expect that she 
be given an opportunity to meet the new requirements. 
Although the respondent's advice was that the appli- 
cant, by reason of her age, would not be able to change 
her voice, the advice was that in others it would be 
possible to do so, and given the fact that the respondent 
had been prepared to accept her voice as it was for a 
period of approximately two years, to accept it for a lit- 
tle longer whilst she saw if she could change it does not 
seem out of the ordinary or an unreasonable fetter on its 
right to terminate the applicant's contract of employ- 
ment. The advice received by the respondent was after 
all only an expression of opinion, and I consider, 
especially having regard to the original assessment made 
by Mr Verrier, that she was entitled to put that advice to 
the test if she wanted to. Overall, the respondent, in my 
assessment, in dismissing the applicant in the manner it 
did exercised its right to terminate her employment un- 
fairly, and I so find. 

The applicant is 48, and has found it difficult to ob- 
tain alternative employment. She has worked as a 
telephonist since 1977. She has been employed by the 
respondent for only a little more than two years, 
although she once worked for a company which was 
taken over by the respondent after she ceased employ- 
ment with that company. It was her intention to remain 
in the respondent's employ indefinitely, but on the other 
hand the respondent's managers had been less than 
satisfied with her voice for quite some time and so her 
chances of remaining in that position were not good. 
The Award which governed her employment provided 
that her contract was terminable on one week's notice. 
She has been paid all her award entitlements and pro 
rata annual leave. Having regard to these factors, I 
think it appropriate that she receive compensation in the 
order of four weeks' remuneration or thereabouts. She 
has already in effect been paid the equivalent of two 
weeks' remuneration, and in my view ought to be paid 
an additional four hundred dollars as compensation for 
her dismissal, and I so order. The result will be that with 
the notice provided by the Award she will receive in the 
order of $1000 in addition to her annual leave en- 
titlements, and that I consider is a fair measure of her 
loss, given that it was the manner of her dismissal which 
more than anything else was unfair. 

It follows therefore that there should be a declaration 
that the dismissal was unfair and a consequential order 
that the respondent pay the applicant the sum of $400. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 821 of 1983. 
Between Esme Fay Carter, Applicant, and City Motors 

(1981) Pty. Ltd., Respondent. 

Order 
HAVING heard Mr H.N.H. Christie (of Counsel) on 
behalf of the applicant and Mr J. Birman on behalf of 
the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act 1979, hereby:— 

1. Declares that the applicant was unfairly 
dismissed from the respondent's employ on 
18th November, 1983. 

2. Orders that the respondent pay to the appli- 
cant the sum of $400 within seven days of this 
date as compensation for the loss of employ- 
ment. 

Dated at Perth this 9th day of April, 1984. 
(Sgd.) G.L. FIELDING, 

[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 694 of 1983. 

Between Grant Lyndon McLeod, Applicant, and Wave 
Rock Shearing Service, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 9th day of April, 1984. 

Mr D.C. McLeod on behalf of the Applicant. 
Mr J.H. O'Halloran (of Counsel) on behalf of the 

Respondent. 
Reasons For Decision. 

THE COMMISSIONER: The Applicant is a 
woolclasser. On or about 1st October 1983 he answered 
an advertisement inserted in "The West Australian" 
seeking a woolclasser to work in the respondent shear- 
ing team. It is common ground that as a result the Ap- 
plicant was engaged by the Respondent to work daily 
for the period between 4th and 15th October, both days 
inclusive. He was to be paid at the rate of $110 per day. 
The evidence does not indicate when that was to be 
payable but it appears to have been accepted that it was 
to be at the end of the 12-day period. The Applicant was 
late in arriving at Hyden on 4th October where he was 
due to start work at 7.30 a.m. on that day, but it seems 
to have been agreed subsequently that he would instead 
work between 5th October and 16th October, both dates 
inclusive, and no issue is taken with that change in these 
proceedings. 

During the twelve day period in question, the Appli- 
cant worked in all at four different places. The work 
proceeded without incident in the first three places. At 
the fourth and last place, the sheep were in such bad 
condition that it was apparently not possible for the 
shearing to be completed within the time anticipated by 
either the Applicant or the Respondent. Certainly, it 
was the Applicant's view that the shearing was not going 
to be finished by Sunday, 16th October, and he says he 
told the Respondent's principal, Mr Woodard, of this. 
Mr Woodard made arrangements for two shearers to 
join the team at the abovementioned place on Sunday in 
order that the shearing could be finished on that day, 
but there is some dispute as to whether they arrived as 
planned. What is not in dispute is that before thay arriv- 
ed, the Applicant in company with the wool presser left 
the shearing shed and returned to Hyden. At smoko on 
that day, that is at approximately 9.30 a.m., the wool 
presser "pulled out", and he having made that decision, 
the Applicant decided to go with him. There were ap- 
proximately 650 sheep still to be shorn. The Applicant 
says that morale in the shed was low, due as I unders- 
tand it to the fact that the two additional shearers had 
not arrived and to the poor state of the sheep. The team 
had, since the beginning of Saturday, been operating 
with three shearers instead of the previous four, and it 
was obvious, the Applicant says, that they were not go- 
ing to complete the sheep by Sunday evening. A number 
of the shearers had to join Mr Woodard in Esperance 
the next day, the Applicant had an appointment in 
Perth on that day, and presumably all felt somewhat ap- 
prehensive about their chances of meeting their respec- 
tive appointments. 

Mr Woodard was not present at the shearing shed in 
question on that Sunday. He had gone to Esperance 
preparatory to starting work under a new contract. 
There is conflict in the evidence as to precisely when he 
left. He says it was on Saturday evening. The Applicant 
says it was on Saturday morning. It is not in dispute, 
however, that before Mr Woodard left, he handed a 
cheque to the Applicant for $786, representing payment 
for the work done, and to be done, by him, up to and in- 
cluding at least 5.30 p.m. on that Sunday, less deduc- 
tions for tax, keep and advances, none of which are now 
in issue. On learning on his arrival in Esperance that the 
shearing had not been completed, Mr Woodard stopped 
payment on the cheque. The Applicant now seeks to 

recover the moneys the subject of that cheque, and br- 
ings these proceedings pursuant to section 29 (2) of the 
Industrial Arbitration Act to recover the same, as being 
a benefit due to him under his contract of employment. 

The Respondent argues that the Applicant was not an 
employee, but rather an independent contractor, and 
therefore is not entitled to pursue his claim in the Com- 
mission. Further, the Respondent says that the Appli- 
cant was engaged to work for a period of twelve days. It 
was an entire contract, and the Applicant not having 
completed it, is not entitled to recover anything under it. 
Moreover, the Respondent argues that as a result of the 
Applicant's breach of contract, he has been put to ex- 
pense in excess of that which the Applicant now claims. 
Having regard to the Commission's duty to act ac- 
cording to equity and good conscience, as well as the 
substantial merits of the case, the Respondent claims it 
should not now be required to pay the Applicant any 
more than the $200 already advanced to him. 

In many respects, the evidence was unsatisfactory, 
due in the main to the manner in which it was elicited 
from the witnesses, and I must confess to having had 
some difficulty in resolving the conflicts in it. For- 
tunately, the conflict was not extensive nor greatly 
material. I accept the Applicant's evidence that the che- 
que in question was handed to him on Friday evening, 
although in the end it matters little. I find on balance 
that Mr Woodard's last contact with the Applicant 
before going to Esperance was early on Saturday morn- 
ing, as the team was preparing to go to the shed. I am 
prepared to accept as being accurate, although I do so 
uneasily, the hearsay evidence of Mr Woodard, which 
was not seriously questioned, that the two relief shearers 
engaged to work in the shed on Sunday to supplement 
the work of the others, did in fact arrive in Hyden as he 
says he was informed they did, but I accept too the Ap- 
plicant's evidence that they had not arrived at the shear- 
ing shed by the time he and the wool presser left, and 
that he did not see them in Hyden before he left to 
return to Perth. Furthermore, I accept the evidence of 
Mr Woodard that he did not represent to the Applicant 
or to any of the others that the relief shearers would ar- 
rive for the normal start of shearing on Sunday. In- 
stead, I accept the position to be as he says it was, and 
find that the Applicant was told that the shearers would 
start by mid-morning on Sunday. The Applicant's 
testimony was that the shearers were to come from 
Perth early in the morning to start on Sunday morning. 
Having regard to the distance they had to travel, I con- 
sider Mr Woodard's version the more probable and 
moreover he was quite positive and precise about it, and 
I thought his evidence on the matter most convincing. 
What is not in dispute, however, is that Mr Woodard 
warranted.to the Applicant that the shearing would be 
completed by that Sunday evening. 

I am satisfied on balance that the Applicant was at all 
material times an employee. He was in charge of the 
Respondent's team in its day to day activities, and in 
that capacity had dealings with the farmers whose sheep 
were being shorn. I find it odd that a person who had 
such authority to speak for the Respondent on that basis, 
should be a contractor rather than an employee. Fur-L 
thermore, the Respondent, when paying the Applicant, 
made him sign a "wages book", deducted income tax 
from the remuneration due to him under the contract, 
and indicated that he would in due course provide the 
Applicant with a Group Certificate. The Repondent in- 
dicated that he paid Workers' Compensation insurance, 
and referred to the Applicant as being a member of 
"staff". In its answer, the Respondent referred to the 
Applicant as having been "employed" and h'im having 
the possibility of "further employment" in the future. 
The indications, such as they are, are that the Applicant 
was an employee and that being so in my view the claim 
is properly instituted. 

At the commencement of the proceedings, the 
Respondent's councel suggested that the Commission 
might be without jurisdiction to entertain the claim on 
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the grounds that the Applicant's employment was 
covered by a Federal Award, namely the Woolclassers' 
and Shearing Staff Employees' Award 1959, as amend- 
ed from time to time. The information available to me is 
that the Respondent is not named as party to that 
Award, and there is nothing to indicate that Mr and Mrs 
Woodard are the successors in business of a named 
Respondent to that Award. In any event, the claim as it 
transpires is not for an Award benefit, but for a benefit 
under a contract lawfully made outside the Award. The 
Award provides only minimum conditions of employ- 
ment, none of which are in issue in these proceedings. 

It is not disputed, and I find as a fact, that the Appli- 
cant's contract of employment required him to work for 
the full period of twelve days, unless the shearing was 
completed before then, in which event the Applicant 
was guaranteed pay for the twelve days' work at the rate 
mentioned. The Applicant however did not do what he 
was obliged to do under his contract; that is, work at 
least until 5.30 p.m. on the Sunday in question, that be- 
ing the twelfth day. Indeed, there is not a lot to be said 
for the veiw that his contract required him to work 
beyond then on that Sunday and until the shearing had 
been completed, but in my view nothing turns on that. 
The Applicant acknowledges there was no specific men- 
tion of 5.30 p.m. being the finishing time on that day, 
and acknowledges that he expected to stay later than 
that if it was necessary to finish the shearing. 

I think it is clear, too, and I find it to be a fact, that 
the Applicant in not working until at least 5.30 p.m. on 
that day, wrongfully abandoned his work and in so do- 
ing breached his contract. I do not accept that it was im- 
possible for him to continue to work at least until that 
time on the day in question. The Applicant concedes 
that work could have progressed without the wool 
presser, and there was nothing to suggest that the 
shearers had decided to walk off the job before the Ap- 
plicant decided to do so. There was otherwise no 
evidence to suggest that it was impossible to shear any 
of the sheep remaining. The failure of the relief shearers 
to arrive on time or indeed at all is in my view no excuse 
for such conduct. Because, in the Applicant's assess- 
ment, the task would not have been finished on Sunday 
as warranted by the Respondent, it is no reason to 
refrain from doing as much of the task as was possible 
until at least 5.30 p.m. on that day. Moreover, the Ap- 
plicant, as he acknowledges, was in charge of the shed, 
and 1 should have thought, apart from his own contrac- 
tual obligation to work until at least 5.30 p.m. on that 
day, he had an obligation to offer some leadership to see 
that work generally in the shed continued at least until 
that time. That obligation is not discharged by walking 
out without warning, as he did. At the very least, he 
ought to have endeavoured to have made some contact 
with the Respondent regarding his predicament. He 
knew the shearers had to come from Perth early that 
day, but he waited only for two hours. When the work 
was finally finished, it took four shearers six hours to 
complete. On this basis, even with the so claimed late ar- 
rival of the shearers, the work might have been finished 
not long after 5.30 p.m. on the Sunday. 

Although I am satisfied on balance that the Applicant 
wrongly abandoned his contract of employment, it does 
not necessarily follow that he is not entitled to any pay- 
ment in respect of the work previously done by him in 
pursurance of that contract. I do not accept that the 
contract was an entire one as the Respondent's counsel 
argued. The Applicant's remuneration was not 
calculated by reference to the entire period, or to a 
single task, but by the day. He was not to be paid a lump 
sum for his work, but rather to be paid as is common 
ground, $110 per day. The true interpretation of his 
contract, as I find, is that the $110 was to accrue by the 
day, but apparently be payable at the end of the twelve 
day period. That being so, the Applicant is entitled 
under his contract to be paid in respect of the completed 
days worked prior to his abandoning his contract. That 
is, he is entitled to be paid under his contract for eleven 
days' work. In general, where remuneration is 

calculated on a periodic basis, or a lump sum is payable 
periodically, although referrable to a longer time, an 
employee in entitled to recover the payment for the 
work done in respect of completed periodic intervals. 
Thus, for example, a seaman who contracted to serve 
for an entire sea journey and whose remuneration was 
payable monthly, was held in the long standing and 
often repeated case of Taylor v. Laird (1856) 156 ER 
1203, to be entitled to be paid for completed months of 
work, although he did not work for the entire journey, 
(see too: In re Waterside Workers' Awards (1957) 1 
F.L.R. 119, and Moriarty v. Regent's Garage & 
Engineering Co Ltd (1920) 1 K.B. 423). The position is 
well-illustrated in the cases of Parkinson v. Grazcos Co- 
operative Ltd. (1958) 1 F.L.R. 91, and Stevens v. Graz- 
cos Co-Operative Ltd. (1962) 3 F.L.R. 163, involving 
incidentally the abandonment of work by shearers, 
where in each case shearers were held to be entitled to 
recover payment for the work done, although more im- 
portantly in this context, those cases clearly establish the 
principal that remuneration referrable to a day's work is 
recoverable for each completed day, even though there 
is an abandonment of work. It might also be that sec- 
tion 131 of the Property Law Act aids the Applicant but 
that was not an argument put and a consideration of 
that section in matters of this nature can await another 
day. In my view, therefore, to the extent that the Appli- 
cant was not paid for eleven days' work, he has been 
denied a benefit to which he is entitled under his con- 
tract of employment with the Respondent. 

In matters of this nature, as with any other matter 
coming within its jurisdiction, the Industrial Commis- 
sion is enjoined to act "according to equity, good cons- 
ciene and the substantial merits of the case, without 
regard to technicalities or legal forms", (cf: Belo 
Fisheries v. Froggett (1983) 63 W.A.I.G. 2394, 2396). 
Simply put, that requires the Commission to make a 
decision which the ordinary or reasonable man, ig- 
norant of the law, would regard as just. This is so, not- 
withstanding that the primary function in matters such 
as this, brought under section 29 (2) (b) of the Act, is for 
the Commission to ascertain whether or not a contrac- 
tual benefit exists, and that can only sensibly be done by 
reference to rules of law, and in particular the law of 
contract. 

An employee who wrongfully abandons his work and 
thereby puts his employer to expense, as I am satisfied 
the Applicant did, ought to have to account to his 
employer for the expense which directly results 
therefrom. The Applicant acknowledges that once he 
left the shearing shed it was not possible for shearing to 
continue. Thus it was that the relief shearers who as I 
find had arrived at Hyden at or about the time the Ap- 
plicant got there, were unable to help out. Despite the 
protestations of the Applicant's advocate, I am quite 
satisfied that with the aid of the two relief shearers, 
whom the Applicant knew to be good shearers, the work 
would in all probably have been finished by Sunday 
evening, as Mr Woodard warranted. Indeed, as already 
mentioned, the unchallenged evidence is that the work 
was finally completed by four shearers in six hours. The 
unchallenged evidence indicates too that, had all gone to 
plan on the Sunday in question, the Respondent would 
have made a profit of $3540 for that day's work. In- 
stead, however, he had to engage others to complete the 
work left undone, at a cost equivalent to that he himself 
was being paid by the owner of the sheep in question. 
The evidence does not disclose precisely what the addi- 
tional cost to the Respondent was. He would however 
have had to pay out at least 91 cents per head for the 650 
sheep left unshorn than would otherwise have been the 
case. Against this, however, he was saved the cost of the 
Applicant's labour for the day, and ought to have been 
saved the cost of the wool presser's labour for that day. 
The Respondent sought to bring into account expenses 
relating to bank charges arising out of his failure to 
receive payment when expected from the farmer whose 
sheep were the last to be shorn. By any measure, those 
expenses are too remote from the Applicant's misdeeds. 
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Overall, the evidence indicates that the Respondent 
directly incurred additional expenses at least in the order 
of $350, so as to lose his entire profit for that day as he 
claimed was the case. In all the circumstances, I con- 
sider that the Applicant should account to the respon- 
dent for that sum. On that basis he would be entitled to 
recover from the Respondent the sum of $326. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 694 of 1983. 

Between Grant Lyndon McLeod, Applicant, and Wave 
Rock Shearing Service, Respondent. 

Order. 
HAVING heard Mr D.C. McLeod on behalf of the Ap- 
plicant and Mr J.H.O'Halloran (of counsel) on behalf 
of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act 1979, hereby orders 

That the Respondent pay to the Applicant the 
sum of $326. 

Dated at Perth this 9th day of April, 1984 
(Sgd.)G.L. FIELDING, 

[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 649 of 1983. 

Between: Heinz Grigo, Applicant, and Bains Harding 
Insulation (1977) Pty Ltd., Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 13th day of April, 1984. 

Mr R.I. Viner (of Counsel) and with him Mr K.B. 
Costello (of Counsel) on behalf of the Applicant. 

Mr H.J. Dixon (of Counsel) on behalf of the Respon- 
dent. 

Reasons for decision. 
THE COMMISSIONER: The Respondent carries on 
business as a sheet metal fabricator. At all material 
times it was a sub-contractor at the Worsley alumina 
refinery construction site near Collie. In January, 1983, 
the Applicant commenced employment with the 
Respondent at that site as a sheet metal worker. He was 
shortly after appointed a leading hand, and in May 1983 
promoted to foreman, thus joining the Respondent's 
staff. 

Late in July 1983 there was a stop work meeting of 
the Respondent's wages personnel arising out of steps 
taken by the Applicant on behalf of the Respondent to 
ensure that only those who were entitled to meals pro- 
vided by the Respondent obtained them. That issue was 
settled, but the men resolved not to return to work until 
the Respondent permanently transferred the Applicant 
from its Worsley site, and delivered an ultimatum in 
those terms to the Company. The Respondent initially 
resisted that ultimatum because it saw it as a threat to 
the authority of foremen in general. A strike ensued and 
conferences in the Commission failed to resolve the 
matter. After approximately a week, the Applicant was 
sent on one week's leave, then to an externally organised 
supervisors' course, and finally to work at the Respon- 
dent's Osborne Park premises. The wages personnel re- 
mained firm in their resolve not to work under the Ap- 
plicant's supervision. The Commission convened a 

hearing of the matter on the site late in August in an 
endeavour to settle the dispute. In the midst of those 
proceedings, the Respondent decided that the Applicant 
should be transferred in the capacity of sheet metal 
worker to the only other workplace it had available or 
be dismissed. Reluctantly, on or about 30th August, 
1983, the Applicant accepted this. Some two weeks later 
he started work for the Respondent on a work-site at 
Kwinana. When work on that site finished, his services 
were terminated on 10th October 1983. He was made 
redundant because the Respondent had no suitable 
work left for him to perform. 

The Applicant now claims that his dismissal, in par- 
ticular his dismissal from the position he finally oc- 
cupied at Worsley, was unfair. He seeks reinstatement 
and by his amended claim, compensation for incidental 
losses and expenditure, or alternatively compensation in 
respect of the dismissal from Worsley. Despite attempts 
to obtain work in his calling as a sheet metal worker, he 
remains unemployed. 

The Applicant's case is simple. He says that he only 
accepted a transfer to Kwinana because he would be 
without a job if he did not. He claims that throughout 
his period of employment with the Respondent he did 
nothing wrong, and says his relations with his subor- 
dinates were in the main good, with the possible excep- 
tion of one Sanderson and one Cartlidge. He claims he 
was dismissed because the Union said he had to go, and 
because the Respondent "couldn't lose more time on 
the job" through another strike. In short, he says that 
his job was sacrificed in the cause of industrial peace, 
despite the merits of his own cause. In this respect his 
position was likened to that of the employee in Associa- 
tion of Architects, Engineers, Surveyors and 
Daughtsmen of Australia, WA Branch v Cliffs Western 
Australian Mining Co. Pty. Ltd. (1978) 58 W.A.I.G. 
747 and (1978) 58 W.A.I.G. 1007. The Applicant says 
that at no time when the question of industrial action 
was before the Commission did the Respondent com- 
plain about his work performance. Indeed, he says the 
Respondent supported him. He claims that it was not 
until the final hearing before the Commission that 
anything concrete was said by the wages personnel 
against him, and that only by one person who had not 
worked directly under him for some time. With 
reference to the meal ticket incident, which appears to 
have brought about his dismissal, he says he was only 
doing what he was instructed to do by his supervisor 
Conrad. Indeed, he claims to have previously suggested 
to Mr Conrad that what he was being asked to do was a 
recipe for disaster, but Mr Conrad took no notice. 

The Respondent's answer is that all was not well with 
the Applicant's relationship with his subordinates. 
Although it initially supported the Applicant, it did so 
out of a need to maintain the authority of its supervisors 
and those on site generally and because it thought that 
the Respondent should be given the opportunity to im- 
prove his ways. The Respondent's officers had received 
some complaints about the Applicant's approach to his 
duties, in particular his attitude towards his subor- 
dinates, before the meal ticket incident. The Respon- 
dent thought, given time, the Applicant would over- 
come his shortcomings. These shortcomings were detail- 
ed by a number of witnesses called by the Respondent, 
including some of his fellow supervisors, and the Union 
shop steward Mr Wrobel. 

Mr Freeman, the Respondent's project manager at 
the time, says that when he employed the Applicant as 
foreman, he explained to him the need to be sane and 
sensible in his approach to his supervisory role. The 
Respondent, unlike some other contractors on the 
Worsley site, had a record of no industrial stoppages 
and wanted to maintain that record. As time went by, it 
became apparent to Mr Freeman and the other super- 
visors on the site that even if the claims of the wages per- 
sonnel were found to be baseless by the Commission, 
their resolve was such that the Applicant would not be 
able to effectively do his job as a supervisor. Mr 
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Freeman says that the Applicant had made it clear he 
would not work on site as a tradesman again. Thus, the 
Respondent says it had no option other than to transfer 
him, and if he did not accept that, to terminate his 
employment. Initially the Applicant refused to accept 
the transfer, but after an invitation to reconsider his 
position, he agreed to it on the condition that he be paid 
three weeks' wages, which was done. In the cir- 
cumstances, the Respondent, relying on the principles 
set out in W.E. Cox Toner (International) Ltd. v Crook 
(1981) I.C.R. 823 and the authorities therein referred to, 
argues that the Applicant affirmed any breach on the 
part of the Respondent and could not now be said to 
have been constructively dismissed on 30th August, 
1983 as he claims. 

The Respondent says that the Applicant was transfer- 
red to the only relevant vacancy it had available. In so 
doing it believed that it could provide permanent work 
for him, since it had a reasonable expectation of obtain- 
ing further work contracts. In addition, the Applicant 
was advised that there might be work in the Karratha 
area for him. Unfortunately, the Respondent did not 
obtain the extra work it had been hoping for, and it 
became necessary to make some employees redundant. 
The Respondent made attempts to find work within its 
organisation for the Applicant but without success, and 
thus his services became redundant and along with 
another he was dismissed on the basis of the first on, 
last off principle. 

Mr Viner, on behalf of the Applicant, traversed at 
some length the history and nature of the Commission's 
jurisdiction in matters of this type, referring inter alia to 
Princess Margaret Hospital v. Hospital Salaried Of- 
ficers Association (1955) 35 W.A.I.G. 543, and relied to 
a large extent on the Commission's decision in Associa- 
tion of Architects, Engineers, Surveyors and 
Draughtsmen of Australia, W.A. Branch v. Cliffs 
Western Australian Mining Co. Pty. Ltd. (supra). The 
extent of the Commission's jurisdiction in such matters 
is well settled and no useful purpose will be gained from 
setting it out in any detail on this occasion. It is trite law 
to say that in matters of this nature what is in issue is the 
fairness or otherwise of the dismissal, not simply 
whether the dismissal was lawful or not. It is clear too 
that if the dismissal is found to be unfair, then prima 
facie the employee is entitled to reinstatement unless 
that would be impractical and it will not be impractical 
simply because an employer considers reinstatement un- 
palatable. (see: G.J. Coles & Co. Ltd. v. Pitrinska 
(1983) 4 I.R. 329, and Association of Architects, 
Engineers, Surveyors and Draughtsmen of Australia, 
W.A. Branch v. Cliffs Western Australian Mining Co. 
Pty. Ltd. (supra)). It is clear, too, that where reinstate- 
ment is thought appropriate, the Commission is em- 
powered to compensate the employee for the financial 
loss suffered by him in the interim. It has also now to be 
accepted by the Commission that as an alternative to 
reinstatement, the Commission may award compensa- 
tion for the loss of employment, (see: O'Dwyer v. Kar- 
ratha Club Inc (1981) 61 W.A.I.G. 850). 

It was acknowledged by Mr Freeman and Mr Wrobel 
that they thought the complaints of the workforce 
against the Applicant in the main trivial, and that is the 
only sensible conclusion open on the evidence. Certainly 
the evidence adduced in these proceedings does not sug- 
gest that the action taken by, or the demands of, the 
workforce were justified or reasonable. There will 
always be scope for discontent amongst subordinates 
about supervisors, particularly in a work environment 
such as that in question, and nothing said to have been 
done by the Applicant was such that anyone could 
reasonably suggest that he should immediately be 
removed from his post as foreman. Having said that, 
the evidence adduced by the Respondent does indicate 
that his approach to his task might have been somewhat 
over-zealous, and as such not designed to engender 
respect for him. I accept, for example, that from time to 
time he sought to enforce his directions with threats of 

dismissal, and that in some of his commands, as for ex- 
ample those relating to entry to and from his office, he 
was less than diplomatic. 

However, what is at issue on this occasion is not so 
much the actions of the workforce with respect to the 
Applicant, but the Respondent's conduct with respect to 
him. The Respondent was faced with a supervisor who 
for whatever reason had lost the confidence and respect 
of his subordinates, to the point where it was adversely 
affecting its capacity to meet its work commitments. I 
accept the evidence of Mr Freeman that the workforce 
was strong in its resolve that it would not work with the 
Applicant, or at the very least would not co-operate 
with him. That is clear from the evidence of Mr Wrobel, 
the Union shop steward, whose evidence I accept 
without reservation. I do not accept the evidence of the 
Applicant that there was nothing untoward in the 
workplace before the meal ticket incident. The evidence 
of Messrs Wrobel and Freeman, and of his fellow super- 
visors Messrs Forrest and Conceicao, clearly shows that 
there had been complaints about the Applicant and that 
there was an undercurrent amongst the workforce well 
before then. The meal ticket incident appears to have 
been the final straw in a series of complaints against him 
by the workforce, justified or not. 

I accept that in the end it was put to the Applicant 
that he transfer to another site, in this case Kwinana, or 
be sacked, and that in light of the state of the job 
market realistically that left him with little or no alter- 
native but to accept the transfer. The evidence of both 
he and Mr Freeman is that he was very unhappy about 
the move. Be that as it may, the Applicant nonetheless 
had the presence of mind to insist that if he was to be 
transferred against his wishes it was on his terms. He 
was informed that if he was to be dismissed from the 
Respondent's employ he would be paid six weeks' 
wages. After considering the matter he intimated that he 
would take the transfer so long as he was paid in addi- 
tion three weeks' wages as a supervisor. The Applicant 
as I understand it says that was to compensate for the 
week's annual leave he had taken, the week he did not 
work and a week in lieu of notice. The Respondent 
claims it is at least two weeks more that he was entitled. 
At the least he was claiming one more week's pay, that 
in respect of the annual leave for which he had already 
been paid. However one looks at the circumstances sur- 
rounding the transfer there is a lot to be said for the 
Respondent's argument that the Applicant was not 
dismissed constructively or otherwise but in the end 
made a counter offer to vary his contract of employ- 
ment which the Respondent accepted. But in cir- 
cumstances such as these the courts have been slow to 
find a consensual variation of the contract (see: 
"Truth" and "Sportsman" Ltd v. Molesworth (1956) 
AR (N.S.W.) 924 and c.f. Midland Junction Abattoir 
Board v. W.A. Branch, Australasian Meat Employees' 
Union (1963) 43 W.A.I.G. 1082). I think the better view 
of all the circumstances is that the Applicant's contract 
was mutually terminated and he was re-employed as a 
sheet metal worker, although in the final analysis for 
reasons which follow I do not find it necessary to deter- 
mine the issue. 

The Applicant did not start work at Kwinana until ap- 
proximately two weeks after he finally left the Worsley 
site. He says he made requests of a Mr Farmer as to 
when he was to start, and was told to await communica- 
tion from the Respondent. On the other hand, the 
Respondent's metropolitan Contracts Manager, Mr 
Cassie, says repeated attempts were made to contact 
him without success, and that I accept. The evidence is 
that there was work for him to do in respect of the 
Kwinana site and he could have been used in that 
capacity. I am prepared to accept that the instructions 
given the Applicant were as he says, although I find it 
somewhat odd that he was prepared to do as little about 
the matter as he did, but in the end as the claim proceed- 
ed nothing turns on it. 
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At the time of the Applicant's transfer, 1 am satisfied 
that the Respondent's metropolitan division was the on- 
ly division where there was a vacancy which he could 
usefully occupy, and that the tradesman's job was all 
that was available. I am equally satisfied that when the 
transfer was arranged, it was the Respondent's genuine 
belief, reasonably held, that he would be able to remain 
indefinitely in its permanent employ. Although the 
metal tradesman's job at Kwinana was the only job the 
division had on hand, the Respondent had submitted 
tenders to perform other work for organizations with 
whom it had a successful record of prior dealings. Un- 
fortunately for both the Applicant and the Respondent, 
those tenders were not successful, as had in the past 
usually been the case. I accept the position to be as 
testified by Mr Cassie that the consequence was that the 
Respondent's workforce was too large for its workload, 
and there was a need to retrench some personnel. 

In retrenching the Applicant, the Respondent 
adopted the approach of last on first off, and that can- 
not be said to be unreasonable. The consequence was 
that the Applicant and another were made redundant. 
The Applicant had been in the Respondent's employ for 
less than a year. The other person who was retrenched 
had 14 months' service. Furthermore, the Respondent 
did not just content itself with an application of the last 
on first off approach. Before terminating the Applicant 
it made enquiries at other places where it had work in 
hand as to the likelihood of work being available for 
him. I accept the evidence that there was no other posi- 
tion available. There was a possibility that work may 
have been available at Karratha, and in common with 
others working at the Kwinana site, the Applicant was 
invited to indicate if he was interested in working 
thereat. I am quite satisfied that he did not express any 
real interest in going there to work. His own evidence 
suggests that he was only prepared to go there if there 
was a supervisor who satisfied his ideas of what a super- 
visor should be. 

The dismissal in October resulted from a genuine 
downturn in work. Proper consideration was given to 
the position of the Applicant and in my view the 
Respondent could not be said to have exercised its con- 
tractual right to dismiss unfairly on that occasion. In- 
deed, the Applicant did not seriously complain about 
that in these proceedings, rather his complaint was 
directed at his dismissal as supervisor in August. 

In looking to see whether a dismissal is unfair, it is 
not enough to simply look at the position from the point 
of view of the employee as Mr Viner inferred. If that 
were the case it would be only in exceptional cir- 
cumstances that dismissals arising out of redundancies 
would be fair. Typically in those cases the dismissed 
employee has done nothing wrong and the consequences 
of the dismissal are often devastating. In these matters 
all the circumstances have to be taken into account. On 
this occasion one of those circumstances was the fact 
that the Respondent was having difficulty in getting its 
work done. The Respondent did not immediately act to 
dismiss the Applicant, but unsuccessfully sought to con- 
vince the workforce of the error of their ways, even to 
the point of altering the supervisory structure. I am 
satisfied that the probabilities were that had the Respon- 
dent insisted on its undoubted right to have the Appli- 
cant continue in his role as supervisor, he could not have 
gone about his duties effectively and efficiently as he 
should have. There would in all probability have been at 
least a strong feeling of discontent amongst the 
workforce, even if it was not manifested by industrial 
action. In these circumstances, I do not think it 
unreasonable that the Respondent should suggest to the 
Applicant that he cease to act as a supervisor. Just as the 
Respondent has a right to choose who will be its 
worksite supervisors, so it ought to have the right to 
decide when it is appropriate to make changes to its 
supervisory staff. It did not exercise that right on this 
occasion without reason. The decision was arrived at 
after consultation amongst the entire supervisory 
workforce, who collectively took the view that the work 

of the Respondent could not be done as effectively as it 
should be because of the discontent of the workforce. 
Given the level of discontent the probabilities are that it 
was in the best interests of the Applicant as well as the 
Respondent that he cease to occupy a supervisory role at 
the Worsley site. I accept Mr Freeman's evidence that 
this was explained to the Applicant at length. The 
evidence of Mr Freeman is, and I accept it, that the Ap- 
plicant indicated that he would not work again on the 
tools at the site, and that is understandable. In those cir- 
cumstances, there was really no alternative but to sug- 
gest to him that he transfer to another site. 

Even if the Respondent's conduct in insisting that the 
Applicant accept such a transfer or be sacked could be 
said to be a dismissal which was unfair, the Applicant's 
conduct since then is such as to make it inequitable for 
the Commission to intervene. The Applicant did not 
simply accept the transfer under protest. He insisted 
that it be on terms which were different to those initially 
proposed by the Respondent and he accepted too the 
standard redundancy package in respect of his work at 
Worsley. He took up the opportunity to work on 
another site on the basis of that compromise. That op- 
portunity was taken as if all was settled and the Appli- 
cant ought not now fairly be heard to complain about 
his transfer. In short, his conduct since his dismissal in 
October is such that he ought now be estopped from 
asserting that it was unfair. In this respect this case 
materially differs from the facts considered by the Com- 
mission in Association of Architects, Engineers, 
Surveyors and Draughtsmen of Australia, WA Branch 
v. Cliffs Western Australian Mining Co. Pty. Ltd. 
(supra). On the other hand this case has some 
similarities with the case of Peter Fraser v. Grace Bros. 
Pty. Ltd. (N.S.W. Industrial Commission Print No. 640 
of 1983, dated 14th October, 1983), where an employee 
accepted demotion on a "without prejudice" basis and 
later unsuccessfully sought reinstatement. The Appli- 
cant has had the benefit of an arrangement tailored to 
suit his demands at the time and he should not now, 
with the benefit of hindsight, be allowed to obtain 
something different. The evidence suggests that the Ap- 
plicant was in the main content with working at 
Kwinana and one cannot help but feel that if that job 
had continued or alternative work could have been 
found for him, these proceedings would not have been 
brought. It seems that only because the position at 
Kwinana did not measure up to his or indeed the 
Respondent's expectations, that he now complains of 
his first dismissal. 

Taken overall, I am not persjuaded that the Appli- 
cant's dismissal whether it be from the Worsley site in 
August or from the Kwinana site in October is such as to 
warrant the intervention of the Commission. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 649 of 1983. 
Between: Heinz Grigo, Applicant, and Bains Harding 

Insulation (1977) Pty. Ltd., Respondent. 

Order. 
HAVING heard Mr R. 1. Viner (of Counsel) and with 
him Mr K.B. Costello (of Counsel) on behalf of the Ap- 
plicant and Mr H. J. Dixon (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the matter be dismissed. 
Dated at Perth this 13th day of April, 1984. 

(Sgd.) G.L.FIELDING, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 64 W.A.I.G. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 87 of 1984. 

BETWEEN Jenny Roberts, Applicant, and Peter 
Groome trading as Country Stud Tavern, 
Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 2nd day of April, 1984. 

Miss J.L. Roberts in person. 
No appearance by the Respondent. 

Reasons for decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 

THE COMMISSIONER: The facts in this matter are 
quite simple and short. The Applicant seeks to recover 
from her former employer, the Respondent, a non- 
award benefit totalling $80.34 which she says covers 
wages outstanding and due to her. The Respondent, on 
the information before me, has been duly served with a 
notice of hearing and with the Application, but he has 
not appeared at this hearing. I think it proper that the 
matter be dealt with and pursuant to the provisions of 
the Industrial Arbitration Act I propose to deal with it 
in the Respondent's absence. 

The Applicant's evidence is that she engaged an agen- 
cy known as "Cheeky Chicks" to assist her in obtaining 
employment in various hotels in her vocation as a bar- 
maid wearing "see-through" garb. She says she was ad- 
vised by the agency of employment at the Respondent 
tavern, starting at 6.00 p.m. on Friday, 19th January 
last and going through until 9.00 p.m. on that day. She 
says that the rate of pay agreed between her agent and 
the respondent was $35 per hour. In addition, she was to 
be paid $20 for travelling. She duly arrived at the tavern 
but was not able to locate the manager before the 
scheduled starting time and so spoke to the barmaid 
there. That barmaid apparently indicated to her that she 
did not think that the particular evening was to be one 
for "see-through" barmaids, such as is the Applicant's 
speciality, but in any event she should work until the 
manager arrived. She started work at the due time, and 
at 7.00 p.m. or thereabouts spoke to the manager and 
asked if she was to continue working. He said, so she 
says, that she was to carry on working at least for 
another hour. She did that, and at approximately 8.00 
p.m. spoke to the manager again and asked if he wanted 
her to keep working. She says that he agreed that she 
should keep working. At 9.00 p.m. when she asked for 
her pay the Respondent's manager refused to pay her 
anything other than her travelling expenses of $20 on 
the ground, to use the Applicant's words, that she "had 
been a useless barmaid". The Applicant says that she 
had done her job properly; she had received no com- 
plaints from the customers on this occasion or any other 
occasion, and what is more says that the Respondent's 
manager was rather the worse for the consumption of 
alcohol and somewhat belligerent. In those cir- 
cumstances, she did not debate the matter with him any 
longer and went home. Now, of course, she seeks pay- 
ment of the money which she says ought to have been 
paid to her on that Friday night by the Respondent. 

I see no reason not to accept the Applicant's evidence 
and I accept it in toto. I am satisfied on balance that she 
contracted with the Applicant to work as a "see- 
through" barmaid at the rate of $35 an hour, together 
with $20 for her travelling expenses. Though the ar- 
rangements were made with an agency, I am satisfied 
that the contract was between her and the Respondent, 
the agency performing the role as with any other agent. 
Supportive of this is the fact that she was herself paid 
$20 by the Respondent. There was nothing to suggest 
that the Respondent's manager was not aware of the ex- 
istence of the agency, quite to the contrary. The 
evidence also indicates that on previous occasions when 

the agency has supplied barmaids of this nature to the 
Respondent it has paid the barmaids direct rather than 
the agency. 

I am quite satisfied, having heard the Applicant's 
evidence, that she has not been paid the $35 an hour as 
she says and as I find was the term of her contract. I am 
also satisfied, having heard her, that she fulfilled the 
terms of her bargain; that is, she was to act as a see- 
through barmaid for a period of three hours between 
the hours of 6.00 p.m. and 9.00 p.m. 

There is not evidence before me to support the 
Respondent's claim to the Applicant that she did not 
perform satisfactorily. Indeed, no answer has been filed 
to suggest such is the case. In any event, the degree of 
dissatisfaction would have to be such that it could be 
said that the Applicant did not perform her job at all for 
the Respondent to be released from the obligation to 
pay her the amount which the Applicant appears to be 
entitled to under her contract. 

In my view, the Applicant is entitled to recover in 
these proceedings the full amount of her contract, that 
being $105. The Applicant says that she has claimed on- 
ly $80.34 because she says she first approached the 
Department of Industrial Affairs, and in particular its 
Industrial Inspectorate branch, who she says advised 
her that they could only recover for her the Award rate 
of pay, which she says is $8.22 per hour. On that advice 
she has taken out a complaint before the Industrial 
Magistrate to recover $24.66 and instituted these pro- 
ceedings for the balance. The fact is, however, on the 
evidence before me, that there was only one contract not 
two. Her contract was that she be paid $35 an hour, not 
the Award rate of $8.22 and something separate and 
distinct above that. She cannot honestly say, and indeed 
did not say, that under her contract she was entitled to 
$80.34, instead it is that she is entitled to $105. In my 
view, as I have already indicated, she is entitled to 
recover the full amount of $35 per hour on this occa- 
sion. Indeed, in my view it is totally wrong in principle 
for the Applicant to proceed to recover the unpaid en- 
titlements in the way in which she and apparently the In- 
dustrial Inspectorate proposes. 

Where an Applicant seeks a sum of money for 
remuneration fixed in excess of the Award rate of pay, 
he or she can recover the entire amount as being a non- 
award benefit. It is a single debt created not by the 
Award but by a separate contract. If any authority was 
required for that rather plain and simple concept, then I 
would refer the parties to Steele v Tardiani (1946) 72 
CLR386. 

In those circumstances, and as the Statement of 
Claim served on the Respondent notes the rate of pay 
which remains unpaid was $35 an hour and as it notes 
also that the full amount is sought but that a separate 
claim was to be made for the Award rate of pay, I am 
prepared to amend the claim to increase it to $105, so 
that the Applicant is paid what in my view is her just 
desert and what in my view should have been properly 
claimed from the Commission in the first instance. Such 
an amendment does no real injustice to the Respondent 
since he was put on notice that the full amount was to be 
claimed, albeit in two steps. 

For the reasons I have announced I order that the 
Respondent pay to the Applicant the sum of $105, being 
a non-award benefit to which the Applicant has satisfied 
me she is entitled, and which remains unpaid. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 87 of 1984. 

BETWEEN Jenny Roberts, Applicant, and Peter 
Groome trading as Country Stud Tavern, 
Respondent. 

Order. 
HAVING heard Miss J. L. Roberts in person and there 
being no appearance by the Respondent, the Commis- 
sion pursuant to the powers conferred on it under the 
Industrial Arbitration Act 1970, hereby orders — 

That the Respondent pay to the Applicant the 
sum of $105. 

Dated at Perth this 2nd day of April, 1984. 
(Sgd.) G.L. FIELDING, 

[U.S.] Commissioner 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 81 of 1984. 

Between: Jonathan Fahie, Applicant, and Francois 
Rousset trading as "Rousset and Associates", 
Respondent. 

Before Mr Commissioner G. J. Martin, 
The 28th day of March, 1984. 

The applicant appeared on his own behalf. 
The respondent appeared on his own behalf. 

Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Arbitration Act, 
1979 the applicant claims the payment of $173.55 from 
the respondent for commission allegedly earned by the 
applicant but not allowed to him by the respondent. 

The respondent denies that claim wholly. 
I heard the parties on the 23rd day of March, 1984 

and reserved my decision. 
The respondent conducts a real estate agency and the 

applicant asserts that he was employed by it to sell real 
estate on a commission basis. 

That commission was generally 40 per cent of the 
total commission (the balance going to the respondent) 
for a completed transaction and 20 per cent in the case 
of a conjunctional sale i.e. where one agent secures the 
listing and another agent of the same firm or of another 
firm effects the sale. 

I was told that the applicant came to the respondent 
with another senior salesman, with whom he had work- 
ed previously, who was appointed by the respondent as 
"Sales Director" in February, 1983. 

The applicant "joined" the respondent in March, 
1983 and "terminated" the contract of employment 
himself on the 4th November, 1983. 

1 have used the words quoted cautiously as the 
respondent contends that the applicant was not 
employed by him but by the "sales director" as his 
assistant and for any sales he effected he was paid by the 
respondent at the request of the sales director and the 
respondent acknowledged that authority. 

If the "Sales Director" was an employee (and I do 
not know the precise nature of the relationship between 
him and the respondent) he would not be the applicant's 
employer. If on the other hand the sales director was 
some sort of partner or associate the applicant would be 
employed by the partnership or the firm so constituted 
with the respondent. 

The respondent told me that the sales director was an 
associate of his business and shared the profits of the 
business. By that I understand that the sales director 
was not an employee. 

What then was the applicant's relationship with the 
respondent? 

The relationship between the respondent and the ap- 
plicant arose in the following way according to the 
respondent: 

As far as that is concerned I put an adver- 
tisement in the paper whereby I was looking 
for an associate to join my Company. I inter- 
viewed about six people and employed Mr Sid 
Flowers (earlier herein referred to by me as the 
Sales Director) 
In turn Mr Sid Flowers told me that he had a 
young chap who used to do a bit of running 
around for him and that sort of thing and 
would I mind registering him as a sales 
representative with my Company and he 
would always comes under his jurisdiction and 
he would always have to answer to Mr Sid 
Flowers. That is the reason for employing him. 
He was to be directly responsible to Mr 
Flowers and that was the understanding under 
which he was employed 
(Transcript notes of proceedings p3) 

The respondent it is noted talks about the applicant 
"being employed" yet there was no arrangements made 
about hours, wages and/or commission, or any other 
ingredient of a contract of employment. 

The applicant "fronted up to the office", used the 
telephone and the office, effected listings of properties 
in the respondent's name, effected sales and received 
commission payments for those sales. Presumably as 
the respondent envisaged, with the authority of the sales 
manager. 

Prior to the sale in dispute and the severance of his 
relationship with the respondent the applicant had not 
been seen for weeks and that could be due to the fact 
that at the time of the matter in dispute the applicant 
was still enrolled as a full time student at a tertiary 
education institution (Transcript notes of proceedings p 
16) 

I feel that the relationship properly fits that of the ap- 
plicant being an independent salesman on a commission 
system of reward and not an employee as defined in the 
Industrial Arbitration Act, 1979 and that being so his 
claim is beyond my authority. 

Accordingly I determine the application by an order 
of dismissal for want of jurisdiction. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 81 of 1984. 

Between: Jonathon Fahie, Applicant, and Francois 
Rousset trading as "Rousset and Associates", 
Respondent. 

Order. 
HAVING heard the applicant on his own behalf and the 
respondent on his own behalf, the Commission, pur- 
suant to the powers conferred on it under the Industrial 
Arbitration Act, 1979 hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 28th day of March, 1984. 
(Sgd.) G.J.MARTIN, 

[L.S.] COMMISSIONER. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 640 of 1983. 

Between Robert John Cramer, Applicant, and 
Hamersley Iron Pty. Limited, Respondent. 

Before Mr Commissioner G. A. Johnson. 
The 1st day of February, 1984. 

Mr H. Dixon (of Counsel) on behalf of the applicant. 
Mr A. Cameron on behalf of the respondent. 

Preliminary Reasons for Decision. 
THE COMMISSIONER: This application concerns a 
claim that the services of an employee of Hamersley 
Iron Pty Limited were unfairly terminated. The applica- 
tion is made by the employee who has taken advantage 
of the provisions of section 29 of the Industrial Arbitra- 
tion Act 1979, the material parts of which are in these 
terms — 

29. (1) An industrial matter may be referred to 
the Commission by an employer, union, or 
association, or the Attorney General. 

(2) A claim by an employee in relation to whom 
the Commission may exercise jurisdiction confer- 
red on it by section 23 — 

(a) that he has been unfairly dismissed from 
his employment; or 

(b)   
may be referred to the Commission by that 
employee. 

(3)   
At the beginning, the employer maintained that the 

jurisdiction of the Commission could not be invoked 
because the applicant had not been dismissed from his 
employment. It is convenient for the parties and the 
Commission to consider this issue in isolation. These 
reasons therefore deal only with the question of jurisdic- 
tion. 

Little factual material was put before the Commission 
and the general description of events which I will set out 
comes from a report made by Mr W.F. Beaumont, 
Registered Manager — Tom Price, dated October 10, 
1983 and a letter signed by Mr Beaumont addressed to 
the solicitor for the applicant, dated October 17, 1983. 

From this material, it appears that the applicant was 
employed as Senior Township Officer at Tom Price. On 
Saturday October 8, the applicant visited the Shire 
Health Surveyor at his home which was next to the ap- 
plicant's home. An argument ensured, blows were 
struck and a complaint was made by the Health 
Surveyor to the employer. 

As a result of an interview between the applicant and 
Mr Beaumont, the applicant was "transferred" to 
another position without loss of pay. The applicant 
refused to carry out the new work initially but later did 
the work subject to the condition contained in this ex- 
tract from the letter of Mr Beaumont: 

R.J. Cramer has not been demoted, but 
transferred and reclassified. There has been no 
change in salary and he is aware of this situation. 

R.J. Cramer has been advised in detail of the 
reasons for his transfer and this has been confirm- 
ed to him in writing by way of a copy of the file 
note place on his personal file. 

R.J. Cramer has not reported for work since 
13th instant as directed by the Company, he ad- 
vised the Company that this is in accordance with 
directions from you. We have confirmed on to- 
day's date with Cramer the necessity to attend 
work as directed, albeit under protest and without 
prejudice to the pending proceedings before the 
Industrial Commission. 
Letter of October 17, 1983. 

There is no argument with the statement that, at the 
date of application, the applicant was an employee of 

Hamersley Iron Pty Limited. Before going to the sub- 
missions of the parties, it is necessary to observe that the 
contract of service was not produced in the proceedings 
nor was it claimed that the contract of service entitled 
the employer to transfer the applicant to a position of a 
different nature. It appears to be accepted that the se- 
cond work done by the applicant was work done in ac- 
cordance with a new contract of service. The nub of the 
argument is whether or not the existence of that second 
contract and how it came about prevents the application 
in this matter from being properly made. 

The respondent says that the termination of one con- 
tract and the formation of another cannot permit the 
claim that the employee has been dismissed from 
employment whether unfairly or not. Reference to the 
decision of the Industrial Appeal Court in Metropolitan 
(Perth) Passenger Transport Trust and E. Gersdorf in- 
dicates that the word "dismissed" appearing in section 
29(2)(a) of the Act covers both summary dismissal and 
dismissal on notice; lawful and unlawful termination 
(61 WAIG 6111). Reference was made by the employer 
to the meaning of the word "dismissed" and "employ- 
ment" and it was submitted that those meanings cannot 
admit to the situation in which it is common ground that 
the applicant has at all material times been employed by 
the respondent employer. 

The respondent employer goes further and says that 
the parties are not able to reconstitute the jurisdiction of 
the Commission, destroyed by the acceptance of the 
alternative work, by the without prejudice provision of 
the agreement. 

In reply, the applicant says that whichever way you 
look at the events a termination of the contract has 
taken place and although the applicant refused to accept 
it at first and whatever the arrangements were this in no 
way affects the existence of the termination of the 
original contract. Attention was also given to the rules 
of interpretation and it was submitted that the construc- 
tion placed on section 29 by the respondent would lead 
to an absurdity. 

For my part there is I believe no difficulty in deciding 
this question. Given that the contract relating to Senior 
Township Officer has been terminated by the employer 
it is necessary to see whether that termination is a 
dismissal from employment. The Shorter Oxford dic- 
tionary contains the interpretation of "dismiss" as "to 
send away or to remove from office employment or 
position". 

"Employment" in the same publication is shown as 
"that on which (one) is employed; business; occupation; 
a commission". 

The facts are sufficient to show that the applicant was 
removed from his occupation of Senior Township Of- 
ficer, Tom Price, that is, he has been dismissed from his 
employment. 

Whilst the meanings of the two words may well sug- 
gest that other more restrictive circumstances were con- 
templated by the legislation, the meaning I have used is 
that meaning which enables the Commission to test the 
fairness of the widest range of terminations that may be 
effected by an employer. I do not believe the legislation 
should be read down to the more narrow meaning at- 
tributed by the employer in these proceedings. 

The objection by the respondent is dismissed and the 
application will now be listed for hearing in Karratha. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 640 of 1983. 

Between Robert John Cramer, Applicant, and 
Hamersley Iron Pty. Limited, Respondent. 

Before Mr Commissioner G. A. Johnson. 
The 29th day of March, 1984. 

Mr H. Dixon (of Counsel) on behalf of the applicant. 
Mr L. A. Jackson (of Counsel) on behalf of the 

respondent. 
Reasons for Decision. 

THE COMMISSIONER: The case before the Commis- 
sion at Karratha is one essentially of fact because it is on 
the facts that the Commission must decide whether or 
not the termination of the employee's service as Senior 
Township Officer, Tom Price was unfair. 

Before dealing with the facts, it is necessary to 
establish the framework in which this matter arises. The 
termination as I understand it is not one that might or- 
dinarily be described as instant dismissal. There appears 
to be no evidence that the employee by his actions 
repudiated the contract of employment by rejecting a 
term going to the very root of the contract. There is 
likewise no evidence to suggest that the employer con- 
sidered the employee's alleged actions to be of such 
seriousness. For this reason the onus of proof remains 
with the applicant, (see Federated Brick File and Pottery 
Union and Bristile Ltd (68 W.A.I.G. 2926). 

With the advantage of the earlier reasons leading to 
the preliminary decision in this matter, the employer 
may have acted differently. But it is quite clear that the 
employer thought it was merely transferring the 
employee from one job in which he had proved to be un- 
satisfactory to another job. Rather than severing the 
relationship completely, the employer decided to 
transfer the employee in recognition of his long record 
of good service. For the purposes of this claim I propose 
to treat the transfer as a lawful termination of the 
employment as a Senior Township Officer and a fresh 
engagement as a Planning Officer (Technical Assistant). 

So far as precedent is concerned the reasons for deci- 
sion in the Wongan Hills Case provide the basis for con- 
sidering unfair termination cases. 

. An employer has the right to terminate the ser- 
vices of an employee but it is not an unqualified 
right. An employee has the right to remain in his 
employment, but it is not an unqualified right. 
The right to terminate the employment in the one 
case and to retain the employment in the other 
case have attendant obligations. An employer 
may dismiss an employee but if, in all the cir- 
cumstances, the dismissal is shown to the Com- 
mission to represent an unfair exercise of the right 
of dismissal the Commission will interfere with 
that exercise of the right, and will, to the extent 
that appears fair, protect the employee in his 
employment. However, if the employee so con- 
ducts himself that, in all the circumstances, his 
conduct can be seen as inconsistent with his 
obligations as an employee, he will have great dif- 
ficulty in satisfying the Commission that it should 
interfere on his behalf. 
(59 W.A.I.G. 11 at p. 12) 

The evidence before me touched on a number of 
areas; much of it is uncontested partiuclarly that which 
goes to general background and I now set it out. 

Tom Price is the town established by the employer to 
provide community and dormitory facilities for its 
employees at the mine site. Recently the employer has 
embarked on a process of "normalisation" a process 
whereby various parts of the facilities are transferred to 
traditional holders. 

The Senior Township Officer is responsible for 
the booking and control of all married ac- 

commodation provided by the company at Tom 

Price, liaison with Government and semi- 
Government authorities and community 
organisations on the welfare of the town residents 
and the facilities provided for them. Administra- 
tion and policing of contracts let by the company 
for the provision of services to the community. 
(Exhibit 'A') (Job Description) 

He lived with his wife and children next to the Health 
Surveyor, a Local Government officer charged with the 
responsibility of administering the various relevant laws 
serviced by the local authority. It appears that the wife 
of the employee was the licensed owner of a large dog 
which caused trouble in the neighbourhood chiefly by 
knocking over rubbish bins and scattering the refuse. 
The Health Surveyor had cause to raise the matter of the 
dog with the wife on a number of occasions to no avail. 
In the end a prosecution was taken but it was dismissed. 
The Health Surveyor was less than pleased with the 
result and made further complaints. On Saturday, Oc- 
tober 8 the employee and a friend went to the hotel after 
lunch. They returned to the employee's home about 7 
pm where they found the wife in tears over the com- 
plaints about the dog. They left the wife and proceeded 
next door to the Health Surveyor's home where the inci- 
dent occurred. Each, that is the employee and the 
Health Surveyor, in their reports to the Police accused 
the other of assault. The friend supported the employee 
in his version of the incident. 

As may be expected, the incident evoked strong emo- 
tions in the town. After some investigation the Police 
decided not to pursue the matter. The employer through 
the Mine Manager decided to transfer the employee to 
another job because it was felt that he would be unable 
to deal effectively with the tenants' problems. 

Most of the evidence before me was focussed upon 
the events of Saturday evening. The credibility of each 
of the protagonists was tackled in an effort to show that 
the matter was started either by the Health Surveyor or 
by the employee. The two cases were put on the basis 
that a finding with respect to that evidence would go 
substantially to disposing of the matter. With respect, I 
do not see it that way. 

The job description (Exhibit 5) contains the following 
duty under the heading of "(c) community Relations 
and Welfare". 

Conduct counselling sessions with town 
residents on matters related to their accommoda- 
tion, welfare, facilities provided etc 

and under "(b) Administration of Contract and 
Agreements" 

Liaise with the Shire Council on the services 
provided by it for the town and ensure that they 
are adequately performed. 

The employee was the go-between for employees as 
tenants, the employer, the Shire and others in matters of 
dispute, friction, concern, advice or any other aspect of 
the counselling in (c) of the job description. 

In the dispute between his wife and the Health 
Surveyor over the dog, the employee had a clear and ob- 
vious obligation to deal with the matter as part of his 
function as Senior Township Officer. On the one hand 
an occupant was permitting a situation which was 
possibly in conflict with Local Government re- 
quirements. On the other hand the responsible Local 
Government Officer was endeavouring to carry out his 
lawful duties albeit it with an unfortunate manner. The 
mannerisms of the Health Surveyor in my view do not 
impair the legality of his actions taken in pursuance of a 
statute. 

Instead of using his good offices to clarify the situa- 
tion with respect to the requirements of the relevant law 
and assist the parties, the employee chose to distance 
himself from it until it was too late. The fight in my view 
was merely the consequence of his failure to meet his 
obligations and it matters not who struck the first blow. 
I can understand the attitude of the employer when it 
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says that it does not believe the position of Senior 
Township Officer would best be carried out by the 
employee. 

The position as I understand it is a sensitive one re- 
quiring a high level of confidence on the part of the 
town for it to be successful. Any leesening of that con- 
fidence is seen by the employer as less than helpful in 
maintaining a healthy community attitude, a factor con- 
tributing to the stability of the mine site workforce. I am 
not prepared to override that assessment by the 
employer because the employer is in a far better position 
to make it than I. Nor am I prepared to direct that the 
employee be given a warning and for that warning to be 
the only consequence of his action because such direc- 
tion would not necessarily reconstitute a reasonable 
level of confidence in the community. This is not an ap- 
propriate situation for warnings. For these reasons I 
find there has not been an unfair termination. 

Application dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 640 of 1983. 

Between Robert John Cramer, Applicant, and 
Hamersley Iron Pty. Limited, Respondent. 

Order. 
HAVING heard Mr H. Dixon (of Counsel) on behalf of 
the applicant and Mr L. A. Jackson (of Counsel) on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Arbitra- 
tion Act, 1979 hereby orders — 

That the application be dismissed. 
Dated at Perth this 29th day of March, 1984. 

(Sgd.) G.A.JOHNSON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 144 of 1984. 

Between Ronald Swainston, Applicant, and Karel 
Holdings Pty. Ltd. trading as Liquid Plastics, 
Respondent. 

Order. 
HAVING heard the applicant on his own behalf and 
there being no appearance on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979 hereby 
orders — 

That the respondent pay to the applicant the 
sum of $407.40 within 30 days of this order. 

Dated at Perth this 13th day of April, 1984. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 102 of 1984 

Between Russell Kent Hall, Applicant, and Marilyn 
Birkus trading as M.B.M. Marketing Con- 
sultants, Respondent. 

Before Mr Commissioner G. J. Martin. 
The 26th day of March, 1984. 

The applicant appeared on his own behalf. 
Mr J.S. Birkus and Mr W Spells on behalf of the 

respondent. 

Reasons For Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Arbitration Act, 
1979, the applicant claims that he has not been allowed 
by his employer a benefit, namely $1950.00 being com- 
mission not paid to him, not being a benefit under an 
award or order, to which he is entitled under his con- 
tract of service. 

The respondent denies the claim wholly. 
The applicant commenced employment with the 

respondent in response to a newspaper advertisement 
for a sales representative on the 20th September, 1983. 

The appointment was kept and was followed by 
another such appointment when the transaction was 
discussed further and an order form signed by the pro- 
spective purchaser which he described as "a temporary 
order" until his accountant went through the 
documents. He refused to and did not pay a deposit. 

(The applicant told me that the normal procedure was 
for a deposit to be paid when an order was placed and 
seven days before delivery of the machine(s), the 
balance of the purchase price was paid by the purchaser 
to the respondent.) 

Another meeting followed and on that occasion the 
prospective purchaser was accompanied by his accoun- 
tant and saw the applicant and the respondent's sales 
manager. Further negotiations took place and finally 
after the applicant's termination the prospective pur- 
chaser, satisfied with the contents of all documentation 
completed an order to purchase under seal with the 
respondent's sales manager. 

The applicant agreed at page 8 of the transcript notes 
of proceedings that the order which the prospective pur- 
chaser signed with him on their second appointment was 
subject to renegotiation of parts of the conditions of 
sale and this is confirmed by the prospective purchaser 
and again by the applicant who recalled that form hav- 
ing the words "pending contractual changes" added to 
it because the prospective purchaser "would not sign 
anything else because (a) he did not have the Company 
seal and (b) he was not happy with the way the contract 
was worded and there were several paragraphs which 
had to be changed, included and taken out etc. These 
were negotiated through his accountant" (Transcript 
notes of proceedings p.20). 

There was no written contract entered into between 
the parties. The applicant was to be paid a commission 
of initially $800 and latterly $650 for each sale he ef- 
fected of the respondents machines. 

In its reply to the applicant's claim the respondent 
stated that the applicant was not an employee but a 
commission agent or a freelance operator on a commis- 
sion basis. That proposition was not pursued in the pro- 
ceedings before me but in any event it is my view from 
the manner in which the applicant performed his duties 
in the respondents premises and the degree of control to 
which he was subjected he was an employee for the pur- 
pose of the Industrial Arbitration Act, 1979. 

The applicant did sell some machines and was paid 
commission until the 24th day of November, 1983 when 
the contract of employment was summarily terminated 
by the respondent. 
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The matter at issue between the parties in these pro- 
ceedings relates to whether or not the applicant sold 
three machines to a particular client thus becoming en- 
titled to a commission payment. If I find he did this ap- 
plication would succeed. If I find he did not the applica- 
tion fails. 

From the material placed before me it seems that the 
following is the sequence of events concerning that par- 
ticular transaction. A prospective purchaser of the 
machines sighted an advertisement placed by the 
respondent in a newspaper. His wife made a telephone 
inquiry about it to the respondent's office and spoke to 
the applicant. An appointment was made for the pro- 
spective purchaser and his wife to visit the respondent's 
place of business and see the applicant. 

The applicant relies in his case upon the signing of the 
first "order" as indicating that he effected the sale of 
the machines in question. 

The respondent contends that an order was not taken 
in fact or legally until the affixation of the purchases 
seal on the final agreed contract of sale. 

1. The authorities on such a circumstance seem quite 
clear. 

It was said inter alia in Masters and another v 
Cameron in the High Court of Australia, 30th 
November, 1954 inter alia that 

If the agreement is made subject to certain con- 
ditions then specified or to be specified by the 
party making it or by his solicitor then until those 
conditions are accepted there is no final agree- 
ment such as the Court will enforce. 

This being the natural meaning of "subject to 
contract", "subject to the preparation of a for- 
mal contract" and expressions of similar import it 
has been recognized throughout the cases on the 
topic that such words prima facie create an over- 
riding condition so that what has been agreed 
upon must be regarded as the intended basis for a 
future contract and not as constituting a contract. 
Indeed Lord Green M.R. remarked during the 
argument in Eccles v. Bryant and Pollick that 
when an expression "subject to contract" was 
used he had never known a case in which it had 
been suggested, much less held, that this did not 
import that there was nothing binding till the ex- 
change of parts of the formal contract was made 
(91 CLR p 353 at pp 362 and 363). 

In this matter before me it is quite clear therefore that 
the sale of the machines by the respondent to the pur- 
chaser was not effected until the final contract of sale 
was approved and signed by the purchaser. 

Accordingly I conclude that the applicant did not ef- 
fect the sale and was not entitled to commission 
thereon. 

The application is formally determined by an order of 
dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 102 of 1984. 

Between Russell Kent Hall, Applicant, and Marilyn 
Birkus trading as M.B.M. Marketing Con- 
sultants, Respondent. 

Order 
HAVING heard the applicant on his own behalf and Mr 
J.S. Birkus and Mr W Spells on behalf of the respon- 
dent, the Commission, pursuant to the powers confer- 
red on it under the Industrial Arbitration Act, 1979 
hereby orders — 

That the application be dismissed. 
Dated at Perth this 26th day of March, 1984. 

(Sgd.)G.J. MARTIN, 
[L.S.] Commissioner 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 664 of 1983. 

Between Stephen John Honnor, Applicant and Yanchep 
Sun City Pty. Ltd., Respondent. 

Before Mr Commissioner G.A. Johnson. 

The 15th day of March, 1984. 

Mr H. Christie (of Counsel) of behalf of the appli- 
cant. 

Mr J.N. Uphill on behalf of the respondent. 

Reasons for Decison. 
THE COMMISSIONER: This application concerns the 
termination of employment of a marine mammal 
trainer. The employee applicant claims that his services 
were unfairly terminated and seeks reinstatement with 
appropriate compensation. 

The applicant is 26 years old and of British nationali- 
ty. He commenced employment in work involving land 
animals at the Windsor Safari Park in 1975. He quickly 
moved to the dolphinarium and became a trainer and 
presenter of shows and was registered with the City of 
London as a trainer and exhibitor of a killer whale, a 
pilot whale and eight dolphins at the beginning of 1977. 
From then he worked at a wild life park in Luxembourg 
and for the Florida Dolphin Show of Munich in Ger- 
many in each case as trainer and in the latter case as 
presenter. 

An enquiry to Yanchep National Park produced the 
information that the respondent in these proceedings 
was considering building a marine park. An enquiry 
with the respondent produced an invitation to contact it 
when the applicant was in Perth. 

The contact was made and an interview arranged 
from which flowed a probationary contract of three 
months. Prior to the interview the respondent had 
sought and obtained some information concerning the 
applicant's employment in Germany. The letter setting 
out this information arrived before the interview and 
unfavourable inferences which may have been drawn 
from the letter were countered by the applicant. It was 
the intention of the respondent for the applicant to be 
interviewed by a Dr Tobyama an expert on marine 
mammals from Japan who was acting as a consultant to 
the respondent in the business of setting up the marine 
park at Yanchep. 

Work commenced late in December 1980 and the ap- 
plicant was required to catch, tame and commence 
training wild dolphins for shows to commence at the 
beginning of December 1981. Two dolphins were caught 
in January and training commenced. Late February Dr 
Tobyama arrived to interview the applicant from which 
came the offer of a position as Chief Dolphin Trainer 
with the following responsibilities. 

You will be employed as the Chief Dolphin 
Trainer under the supervision of the Curator, 
soon to be appointed. Your duties will involve the 
training of marine life mammals and will include 
assisting, care and husbandry of these animals. 
You will be expected to work as a Training Team, 
consequently you will be called on from time to 
time to work weekends and evenings. Your actual 
hours will be determined by the Curator, who will 
make arrangements for you to have time off in 
lieu of extra hours worked, should time worked 
exceed 40 hours per week. 

(Fol 7 Exhibit 1) 

In June, July 1981 the Curator also described as Con- 
sultant or Manager arrived followed soon after by his 
son who was a dolphin trainer. It seems that, on the 
evidence before me, the applicant was quickly eased out 
of the task of being in charge of the training of the four 
dolphins in favour of the son. The applicant was left to 
tame and start training some newly caught dolphins. 

32871—9 
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Gradually most of the duties were taken over by the son 
either with the concurrence of or at the direction of the 
Curator. 

By this time it was the beginning of 1982 with the 
show having opened on December 26, 1981. The appli- 
cant was left with certain clerical work, some fill in 
work in the shows, music for the shows and occasional 
work in the training pool. 

I suspect that the sequence I have outlined of the 
events following the arrival of the Curator amounts to a 
breach of contract on the part of the employer. In any 
event, the applicant was invited by the Curator and 
agreed to become a seal and sea lion trainer under super- 
vision. This new position was not to his liking because 
he had never worked with seals or sea lions before and 
probably with good reason (the animals tend to bite) he 
was apprehensive of the work but accepted it as an alter- 
native to being demoted. 

It should be emphasised at this point that the matter 
of marine training is rich in contention. Trainers learn 
from other trainers, add their own refinements and over 
time develop a skill. Trainers appear to be ready to ac- 
cept variations if the benefit is seen to be there otherwise 
they tend to object to the interference of others. There 
appear to be broad areas of consensus but many of the 
finer points are open to debate and the assessment of 
training techniques would, I imagine, be fraught with 
argument. 

There appears to have been dissention between the 
applicant and the Curator and his son, and whilst the 
evidence points more to a personality incompatability as 
being the likely cause, I suspect that training methods 
may also have been a factor. Which ever it may have 
been, there is no evidence to show that the applicant 
failed in any respect to abide by the terms of his contract 
of service as Chief Dolphin Trainer. 

There was a statement by the Curator and endorsed 
by the employer as part of the answer to the applicant's 
claim before this commission that the applicant had in- 
flated his qualifications and experience when seeking 
the appointment. That statement is simply not sup- 
ported by the information then before the employer and 
now before this Commission. The applicant was entitled 
to be indignant when that statement was made in public. 

The second phase in the events leading to the termina- 
tion of the applicant's services takes place in the seal 
and sea lion training area. Three matters came up for at- 
tention. The first concerns a refusal in April 1982 to 
feed two fur seals. No explanation was given for this 
refusal except to observe that one of the fur seals is ag- 
gressive. The incident was noted by way of memoran- 
dum but that appears to be all that was done. 

The second concerns the taming and training of a 
leopard seal. The animal had been stranded. It was a 
large fully grown of a ferocious nature so requiring a se- 
cond person to be present with the trainer for safety 
reasons. The Curator set down targets for the applicant 
with respect of taming and training. He complained 
about the applicant's progress to the Chief Seal and Sea 
Lion Trainer, referring to the rate of progress made by 
another trainer with another leopard seal. In the end the 
leopard seal was taken from the applicant and the 
Curator made the following comment to the Company 
Director in a memorandum in which the Curator recom- 
mended that the applicant's services be terminated. 

I gave him the leopard seal 'Nessie' to train, 
and for the first few weeks was quite enthusiastic. 
However, for some reason over the past two mon- 
ths, his initial enthusiasm has obviously declined. 

His ability to train animals to the professional 
standard we require is, in my opinion, very sadly 
lacking. One would have thought that having 
been given the opportunity to train such an im- 
portant animal as 'Nessie', he would have given 
his maximum effort to prove his ability, but un- 
fortunately this has not been the case. 

My instructions to him were to firstly tame and 
condition the animal completely, preparatory to 
the training behaviours as listed. 

A few weeks later I inspected Mr Honnor's pro- 
gress, and had to reprimand him for not com- 
pleting the taming process. Since then, this 
animal's progress has deteriorated to the stage 
where he aggressively attacked two trainers, 
namely Mark Conway and Wayne Hoobin. 

Mark Conway has now temporarily taken over 
the training of 'Nessie', and I will shortly appoint 
another trainer to complete the training. If this 
had not been done, the animal would not have 
been ready for the new Christmas show. 

Even now, Mark Conway will have to work 
overtime to rectify the problems caused by Steve 
Honnor. 

(Folio 19 Exhibit 1) 
In the evidence before me, the veterinary surgeon Dr 

Gales said that little is known about leopard seals; that 
it is not possible to put a time frame on the taming and 
conditioning of a leopard seal and that the comparison 
with the other leopard seal was not valid for several 
reasons. It transpires that the animal trained by the ap- 
plicant was in the show and the other one was not. 

It is noteworthy that the head trainer in evidence 
before me could remember nothing of significance 
about the event, merely that the applicant was removed 
as trainer because the Curator was not happy. 

It is also noteworthy that comment was made during 
the proceedings about other trainers being bitten by the 
fur seals. The particular animals have been at the 
marine park for some considerable time, yet there is no 
suggestion that those animals' progress has 
deteriorated. 

The evidence before me does not support a contention 
that the applicant failed to carry out the terms of his 
contract with respect to the leopard seal particularly 
having regard for his limited experience with seals and 
sea lions. 

The third matter concerns a fur seal called Cindy. 
This animal had been caught in March 1981 with others. 
It appears that wild animals when caught will not feed 
so as a matter of routine newly caught animals are force 
fed for a period. In the case of Cindy, there were pro- 
blems for she failed to establish a satisfactory eating 
pattern. The fur seal was placed in the charge of the ap- 
plicant early in the second half of 1982 to receive special 
attention. 

According to the veterinary surgeon the applicant did 
not devote as much time as it was believed he should on 
this animal's problem. 

Again there appears to be differences of opinion over 
the correct method of approach for Cindy. A difference 
of opinion existed between the applicant and with both 
the veterinary surgeon and the chief trainer. Those dif- 
ferences of opinion are translated by the curator in his 
report to the directors recommending the termination of 
the applicant's services into a failure to care properly 
for the animal. Events demonstrate that the animal has 
improved considerably by shifting it to another area and 
using a method of feeding similar to that used by the ap- 
plicant. 

Lest that difference of opinion be seen to be a refusal 
to carry out a lawful order, I should emphasise that the 
evidence points to a practice of discussion and trying to 
work things out together. Whilst that process was not 
successful in this case, there appears to me to be no 
evidence of a shift from that process to one which 
resulted in a direct order. It is difficult to see how this 
event can be used as an example of the applicant failing 
to honour his obligation under the contract. 

In passing it is worthwhile noting that in July of 1982 
a meeting took place between the applicant, the Curator 
and the secretary of the employer in an effort to reduce 
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the disharmony evident at the marine park. It was 
observed in the secretary's letter following up the 
meeting that the Curator:- 

Is looking for a significant improvement in 
your job performance and attitude and will be 
pleased to discuss these in detail with you. 

(Folio 11 Exhibit 1) 

That further meeting did not take place and it appears 
there was no effort made by the Curator to indicate to 
the applicant what aspects of his job performance and 
attitude were in need of significant improvement. 

One month's notice of termination of the applicant's 
employment was given on December 7, 1982. 

On the facts before me I am satisfied that the termina- 
tion was unfair. There was no attempt by the employer 
to heal the rift generated by the displacement of the ap- 
plicant from the position of Chief Dolphin Trainer. The 
disappointment obviously experienced by the applicant 
may well have resulted in a lessening of enthusiasm for 
the project and who could blame the applicant? 

Having come to the conclusion two matters need to be 
considered. The first concerns the absence of the 
Curator and his son from the witness box. They have 
left employment with the respondent and now work in 
Victoria. The respondent chose not to call them to give 
evidence. During the proceedings the respondent urged 
the Commission to adjourn the proceedings and require 
the applicant to issue a witness summons for the 
Curator. That process naturally enough shifts the cost 
to the applicant. Bearing in mind the general practice of 
the Commission in no awarding costs regardless of the 
outcome, the request was refused. 

The second matter concerns the remedy if any to be 
provided in the order of the Commission. The employer 
says that there should be no order for compensation or 
reinstatement because so much time has elapsed bet- 
ween the date of termination (January 7, 1983) and the 
date of application (October 31, 1983). The doctrine of 
laches was canvassed briefly by the parties and I am 
satisfied it has no application in this case. 

In response the applicant says that at the time, while 
not accepting the fairness of the termination, he made 
every effort to seek alternative employment simply 
because resuming employment with the respondent 
would do nothing to alleviate the feelings between 
himself and the Curator and his son. The two having 
left early in the middle half of 1983 made it possible for 
an application to be of some purpose. 

I agree with the employer that the elapsed time must 
be taken into account. I cannot see an effective re- 
engagement coming out of the circumstances of this 
case; too much has been said and too much disruption 
would occur. I do not believe however that an order for 
compensation should be barred by the delay. The appli- 
cant clearly made an effort to get another job, he could 
see the futility of pursuing the matter at the time when it 
arose and proceeded with reasonable speed when the 
situation changed. That he made an error of judgement 
in allowing the delay is not a reason in my view to deny 
him some relief. 

So far as that relief is concerned I am conscious of the 
applicant's unemployment and the fact that he has ex- 
hausted all avenues in Australia. I believe he should 
have the opportunity to return to Europe to seek 
employment in his chosen field. An amount equal to 
about two months salary should be sufficient for that 
purpose and subject to what follows I will order $3,000 
to be paid within 21 days. 

I am conscious that at the conclusion of the pro- 
ceedings it was left open to the parties if necessary to 
make further comment of the form of order should the 
decision be in the applicant's favour. The observatons 
reached in these reasons may make the need for further 
comment unnecessary. Minutes of a proposed order will 
not issue until the parties have had an opportunity to 
consider these observations and advised the Commis- 
sion. The matter is adjourned for that purpose. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 664 of 1983 

Between, Stephen John Honnor, Applicant, and Yan- 
chep Sun City Pty. Ltd, Respondent. 

Order. 
HAVING heard Mr H. Christie (of Counsel) on behalf 
of the applicant and Mr J.N. Uphill on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders:- 
That the respondent herein shall pay to Mr Stephen 
John Honnor the sum of $3,000.00 within three weeks 
of the date of this order. 

Dated at Perth this 26th day of March, 1984. 
[L.S.] (Sgd.) G.A. JOHNSON 

Commissioner 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 804 of 1983. 

Between: Theodorus Lammers, Applicant, and S and 
N Stojanovski Trading as Macedonian Transport 
Co., Respondent. 

Before Mr Commissioner G G Halliwell. 
The 19th day of March, 1984. 

Mr T. Lammes appeared on his own behalf. 
Mr J Birman appeared on behalf of the respondent. 

Reasons for decision 
THE COMMISSIONER: In this application pursuant 
to section 29 of the Act the applicant alleges non pay- 
ment of a benefit pursuant to his contract of employ- 
ment. The following extracts from the transcript 
highlight the difference between the two parties:— 

You said that you discussed percentage or 
wages. Can you recall how that discussion went? 
— Steve just asked if we wanted percentage or 
wages. 

What did you say? I said — I asked Marty 
because Marty had worked for them before. He 
said, "Steve's always paid 15 per cent." I said, 
"that is good enough for me", which was better 
than wages. 

Did Mr Stojanovski make any comments about 
the payment of that percentage? — No; he didn't. 

Do you definitely recall that or are you a bit 
hazy on that? — Just hazy but — 

Did you discuss the percentage with Martin or 
with Mr Stojanovski? — Martin and I talked 
about it quite often. 

I put it to you that Mr Stojanovski told you 
that when he employed people on percentage (he 
said words to this effect) they received a percen- 
tage of what the truck earned after fuel was 
deducted? — No; that was never told to me. 

(Transcript p.6/7). 
MR BIRMAN: Can you stop there, please? 

Would you explain how the percentage stystem 
works? — It works by saying what the truck 
brings in — how much money — you deduct the 
fuel from that and then you get 15 per cent after 
fuel, expenses. The reason I put that — A lot of 
people just put say 1000 litres in the tanks, and 
then book up, say, 1500 or 2000 litres and the rest 
they put in their pocket — that is the reason why 
it was after fuel. I got a big bill for this trip which 
Mr Lammers did — $4300. 
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MR BIRMAN: (to witness): Is Martin Borovich 
still working for you? — Yes; he is still working 
for me. 

How is Mr Borovich currently being paid? — 
He gets 15 per cent after fuel. 

Do you have any other drivers? — Yes; I have 
another driver, Bill, working on the same basis. 

What is that? — It is 15 per cent after fuel. 
(T ranscript p. 12/13). 
APPLICANT: If you told me about 15 per cent 

of what the truck earned after the fuel was taken 
out do you honestly think I would have worked 
for you? — I don't know if you'll be working or 
not, but there are other drivers still working. 

That is their problem. I was away, I am saying, 
for 19 days. I might stand to be corrected. Do you 
think I would do a trip around there for 19 days 
for $700? — That trip was 19 days or 15 days — 
like you state here. That trip was only a maximum 
of eight to 10 days. You went with the same truck 
drivers. The truck drivers went together with you 
and they came back a week before you. 

(Transcript p. 17). 

There is no dispute between the parties that fifteen 
(15) per cent was the figure agreed upon but the appli- 
cant maintains that it was to be calculated on the gross 
earnings of the vehicle for the trip undertaken. 

The respondent equally maintains that the fifteen (15) 
per cent was to be calculated on the earnings of the vehi- 
cle after deduction of fuel costs. Having carefully 
observed the parties whilst they gave evidence the Com- 
mission concludes on balance of probabilities that the 
applicant's evidence on the issue is to be preferred. 

The Commission is reinforced in this conclusion from 
an examination of the Federal Transport (Interstate 
Drivers) Consolidated Award 1980 (Print E 4366) which 
confirms the applicant's evidence that fifteen (15) per 
cent after deduction of retail costs would be an amount 
considerably less than wages, had of course, that award 
applied. 

The claim of the applicant for the amount of Seven 
Hundred and Sixty Dollars and Thirty Five cents 
($760.35) is accordingly granted. 

Order Accordingly. 

CONFERENCES— 
Matters Arising Out Of— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No.C103of 1984 

In the matter of the Industrial Arbitration Act, 1979; 
and in the matter of a conference held pursuant to 
section 44 of the said Act between: Amalgamated 
Metal Workers and Shipwrights Union of 
Western Australia and the Electrical Trades 
Union of Workers of Australia (Western 
Australian Branch), Perth, Applicants, and 
Elmec Services Pty Ltd; Modern Insulation Pty 
Ltd; T. O'Connor & Sons Pty Ltd; O'Donnel 
Griffin, a division of Ani Corporation Limited 
(incorporated in New South Wales); A C Elec- 
trical Engineering Pty Ltd; and Allstate Electrical 
Service, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 
21st March, 1984 pursuant to section 44 of the In- 
dustrial Arbitration Act, 1979; and whereas an 
agreement was reached between the above named 
parties at the said conference; now therefore, I, 
the undersigned, being satisfied that the agree- 
ment conforms with the Principles enunciated by 
the Commission in Court Session in matter No. 
461 of 1983, and pursuant to the powers confer- 
red under the said Act, do hereby order — 

That, from the beginning of the first pay period 
commencing on or after the 3rd day of February, 
1984, the employers named herein shall pay a site 
allowance of $1.00 for each hour worked to any 
employee bound by Part 11 Construction Work 
of the Metal Trades (General) Award No. 13 of 
1965; the Electrical Contracting Industry Award 
No. 22 of 1978; the Air Conditioning and 
Refrigeration Industry (Construction and Servic- 
ing) Award No. 10 of 1979; the Thermal Insula- 
tion Contracting Industry Award No. 1 of 1978; 
the Lift Industry (Electrical & Metal Trades) 
Award No 9 of 1973, and who is employed on the 
construction of the Alexander State Library. Such 
allowance to be in lieu of any special rate relating 
to wet conditions underfoot, confined space or 
dirty work which may be applicable pursuant to 
the said Awards and to be paid until the project is 
completed. 

Dated at Perth this 10th day of April, 1984. 
[L.S.] (Sgd) B. J. COLLIER, 

Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 804 of 1983 

Between: Theodorus Lammers, Applicant, and S and N 
Stojanovski Trading as Macedonian Transport 
Company, Respondent. 

Order. 
HAVING heard Mr T Lammers on his own behalf and 
Mr J. Birman on behalf of the respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Arbitration Act, 1979 hereby orders — 

That the respondent pay to Theodorus Lammers the 
sum of $760.35 within 14 days of the date of this order. 

Dated at Perth this 19th day of March, 1984. 

[L.S.] (Sgd) G G HALLIWELL, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. C168 of 1984. 

In the matter of the Industrial Arbitration Act, 1979; 
and in the matter of a conference held pursuant to 
section 44 of the said Act. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Electrical Trades 
Union of Workers of Australia (Western 
Australian Branch), Perth, Applicants and Grant 
Elevators Pty. Ltd., Flower Davies Wemco Pty. 
Ltd. and Desbroh Electrical Pty. Ltd., 
Respondents. 

Order 
WHEREAS a conference was held in Perth on 19th 
April, 1984, pursuant to section 44 of the Industrial Ar- 
bitration Act, 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
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satisfied that the agreement conforms with the Prin- 
ciples enunciated by the commission in Court Session in 
matter No. 461 of 1983, and pursuant to the powers 
conferred under the said Act, do hereby order— 

That, notwithstanding the provisions of the 
Metal Trades (General) Award No. 13 of 1965, 
the Electrical Contracting Industry Award No. 22 
of 1978 and the Lift Industry (Electrical and 
Metal Trades) Award No. 9 of 1973, members of 
the applicant unions who are employed by the 
respondents on work on the Lemnos Hospital 
Project, Shenton Park, shall be paid a site 
allowance of 40 cents for each hour worked in lieu 
of any other prescribe payments for confined 
space, dirty work, wet underfoot and the hand- 
ling of secondhand timber on and from the 10th 
day of April, 1984. 

Dated at Perth this 19th day of April, 1984. 

(Sgd.) B.J. COLLIER 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. C100 of 1984. 

In the matter of the Industrial Arbitration Act, 1979 
and in the matter of an industrial dispute between Cliffs 
Robe River Iron Associates and The Australian 
Workers Union, West Australian Branch. 

Order. 
WHEREAS pursuant to section 44 of the Industrial Ar- 
bitration Act, 1979 a conference was held on 23rd 
March, 1984 between the abovenamed parties: and 
whereas agreement was reached between the parties at 
the said conference: now therefore, I, the undersigned 
Commissioner, pursuant to the powers conferred under 
the said Act, do hereby order — 

That the C.R.R.I.A. Iron Ore Production and 
Processing Award No. 10 of 1979 be varied in ac- 
cordance with the following schedule and that 
such variation shall have effect as from the begin- 
ning of the first pay period on or after the 1st day 
of February, 1984. 

Dated at Perth this 9th day of April, 1984. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. C180of 1984 

In the matter of the Industrial Arbitration Act, 1979; 
and in the matter of a conference held pursuant to 
section 44 of the said Act. 

Between: Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia and Elec- 
trical Trades Union of Workers of Australia 
(Western Australian Branch), Perth Applicants 
and Hon. Minister for Works, Respondent. 

Order 
WHEREAS a conference was held in Perth on 27th 
April, 1984, pursuant to section 44 of the Industrial Ar- 
bitration Act, 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisified that the agreement conforms with the Prin- 
ciples enunciated by the Commission in Court Session in 
matter No. 461 of 1983, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award No. 29, 
30 and 31 of 1961 and 3 of 1962 and the Sheet 
Metal Workers (Government) Award No. 31 of 
1973, members of the applicant unions who are 
employed by the respondent on the following 
designated sites shall be paid the site allowances 
shown from the indicated dates:— 

Alexander State Library — $1.00 per hour 
from the 3rd day of February, 1984 
Lesmurdie High School — 45c per hour 
from the 1st day of January, 1984 
Perth Technical College — $1.00 per hour 
from the 1st day of January, 1984 

for each hour worked in lieu of any other 
prescribed payments for confined space, dirty 
work, wet underfoot and the handling of second- 
hand timber. 

Dated at Perth this 27th day of April, 1984. 

(Sgd). B.J. COLLIER 
[L.S.] Commissioner. 

Schedule 
(1) Clause 35.—Wages: Add to part (5) Australian 

Workers Union the following new subclause under the 
heading of Additional Allowances:— 

(L) That members of the Blast Crew, Pannawon- 
ica when required to undertake deck loading 
of blast holes shall be paid an allowance of 35 
cents per hours, all purpose. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. C67 of 1984. 

Between: Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch Applicant and 
Australian Wire Industries Pty Ltd., Respondent. 

Memorandum Of Agreement 
WHEREAS pursuant to section 44 of the Industrial Ar- 
bitration Act 1979, the Applicant sought a conference to 
discuss the question of the Respondent Company's 
policy regarding procedures applicable to applications 
for annual leave and a dispute regarding the taking of 
annual leave by Mr S Dobbs in June, 1984; and whereas 
I, the undersigned, a Commissioner of the Western 
Australian Industrial Commission, on the 1st, 12th and 
27th days of March 1984, presided over conferences bet- 
ween the parties at which agreement was reached on the 
procedures to be adopted with respect to future applica- 
tions for annual leave and on the taking of annual leave 
by Mr Dobbs in 1984; now therefore I, the undersigned, 
pursuant to the powers conferred by the said Act, do 
hereby make the following memorandum of the terms 
of that agreement with respect to the procedures to be 
adopted in respect of applications for annual leave:— 

"Procedures for Application for Annual Leave. 
Australian Wire Industries — Kwinana Wiremill. 

1. All requests for leave shall be submitted by 
written application made on forms issued by 
the Company, upon which specific dates for 
intended leave will be nominated by the 
employee. 
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2. Until an application is approved in writing by 
an appropriately authorised Company officer, 
no leave shall be deemed to have been granted. 

3. Leave once granted will not be changed by the 
Company unless unforeseen extenuating cir- 
cumstances cause it to be impracticable to 
allow the employee to proceed on annual 
leave, in which case the reasons for variation 
will be fully explained to the employee con- 
cerned and any unrecoverable expenses of the 
employee will be reimbursed by the Company. 

4. The details of the aforementioned procedures 
will be displayed on the works notice board.". 

Dated at Perth this 1st day of May, 1984. 

(Sgd.) G.L.FIELDING, 
^.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No.C166of 1984. 

Between the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
branch, Union of Workers, Applicant, and Cor- 
porate Catering Services (W.A.) Pty. Ltd., Respon- 
dent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial Ar- 
bitration Act 1979, the Applicant sought a conference to 
discuss the question of a site allowance for employees of 
the Respondent employed at the State Energy Commis- 
sion compressor station near Karratha; and whereas I, 
the undersigned, a Commissioner of the Western 
Australian Industrial Commission, on 12th April, 1984, 
presided over a conference between the parties at which 
agreement was reached that a site allowance for the said 
employees be fixed; now therefore, pursuant to the 
powers conferred by the said Act, being satisfied that 
the terms of the General Order of the Commission No. 
461 of 1983, dated 2nd March, 1984 have been complied 
with, and by consent, I do hereby order — 

1. That the Respondent pay to the 
employees 1.04 cents per hour for each 
hour worked to compensate for all site 
liabilities. 

2. That the above provision have effect on 
and frdm 1st January, 1984. 

3. That this Order apply to the Respondent 
and its employees on site at the State 
Energy Commission compressor station 
near Karratha. 

4. That the provisions of this Order apply 
in addition to the provisions of the In- 
dustrial Catering Workers' Award No. 
29A of 1976. 

Dated at Perth this 12th day of April, 1984. 

(Sgd. G.L. FIELDING, 
[L.S.] COMMISSIONER. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. C165 of 1984 

Between the federated liquor and Allied Industries 
Employees' Union of Australia, Western 
Australian Branch, Union of Workers, Appli- 
cant, and Poon Brothers (W.A.) Pty. Ltd., 
Respondent. 

WHEREAS pursuant to section 44 of the Industrial Ar- 
bitration Act 1979, the Applicant sought a conference to 
discuss the question of site and other allowances for 
employees of the Respondent employed at Burrup 
Peninsula in connection with the North West Shelf Pro- 
ject; and whereas I, the undersigned, a Commissioner of 
the Western Australian Industrial Commission, on 12th 
April, 1984, presided over a conference between the par- 
ties at which agreement was reached that the site and 
other allowances fixed under Order No. CR 695 of 1981 
be increased; now therefore, pursuant to the powers 
conferred by the said Act, being satisfied that the terms 
of the General Order of the Commission No. 461 of 
1983, dated 2nd March, 1984 have been complied with, 
and by consent, I do hereby order — 

1. That, in accordance with the general practice 
on site the Respondent shall:— 

(a) pay the employees 1.05 cents per 
hour worked; 

(b) supply one pair of suitable safety 
boots to the employees; 

(c) pay the employee 6 cents per hour for 
the maintenance of their safety 
boots; and 

(d) pay the employees a special payment 
of $ 1.22 per hour worked. 

2. That the above provisions have effect on and 
from 9th April, 1984. 

3. That this Order apply to the Respondent and 
its employees employed on site at Burrup 
Peninsula in connection with the North West 
Shelf Development Project and shall replace 
Order No. CR 695 of 1981. 

4. That the provisions of this Order apply in ad- 
dition to the provisions of the Industrial Cater- 
ing Workers Award No. 29A of 1976. 

Dated at Perth this 12th day of April, 1984. 
(Sgd.) G.L. FIELDING 

[L.S.] Commissioner 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. C164 of 1984. 

Between: The Federated Liquor and Allied Industries 
Employees' Union of Australia, Western 
Australian Branch, Union of Workers, Applicant 
and S.H.R.M. (Australia) Pty. Ltd., Respondent. 

Award. 
WHEREAS pursuant to Section 44 of the Industrial Ar- 
bitration Act 1979, the Applicant sought a conference to 
discuss the question of an award covering site 
allowance, provision of safety footwear, and rest and 
recreation leave for employees of the Respondent 
employed on the Argyle Diamond Mine Construction 
Project at Argyle; and whereas I, the undersigned, a 
Commissioner of the Western Australian Industrial 
Commission, on 12th April, 1984, presided over a con- 
ference between the parties at which agreement was 
reached that an award covering site allowance, provi- 
sion of safety footwear, and rest and recreation leave 
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for the said employees be made in the following terms; 
now therefore, pursuant to the powers conferred by the 
said Act, being satisfied that the terms of the General 
Order of the Commission No. 461 of 1983 dated 2nd 
March, 1984 have been complied with, and by consent, I 
do hereby make the following Award— 

LIQUOR TRADES 
(ARGYLE DIAMOND MINE) 

INDUSTRIAL CATERING CONSTRUCTION 
AWARD No. C164 OF 1984. 

1.—Title. 
This Award shall be known as the Liquor Trades 

(Argyle Diamond Mine) Industrial Catering Construc- 
tion Award and subject to its terms, shall supplement 
the Industrial Catering Workers' Award No. 29A of 
1974 as amended. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Term. 
4. Area and Scope. 
5. General Conditions of Employment. 
6. Site Disability Allowance. 
7. Safety Footwear. 
8. Rest and Recreation Leave. 

3.—Term. 
This Award shall commence to operate on and from 

March 9, 1984 and shall remain in operation until 
December 31, 1985. 

4.—Area and Scope. 
This Award shall apply to employees of the respon- 

dent named herein and covered by the Industrial Cater- 
ing Workers' Award No. 29A of 1974 as amended, 
engaged on industrial catering work on the Argyle Dia- 
mond Mine Construction Project at Argyle in the State 
of Western Australia in the classifications named in the 
said award. 

5.—General Conditions of Employment. 
Except as provided in this Award the terms and con- 

ditions of employment shall be in accordance with the 
Industrial Catering Workers' Award No. 29A of 1974 
according to its scope for the nature of the work being 
performed. 

6.—Site disability allowance. 
A site disability allowance of $1.55 cents per hour for 

each hour worked shall be paid to compensate the 
employee for all disabilities associated with industrial 
catering work on the Argyle Diamond Mine Construc- 
tion Project at Argyle in the State of Western Australia. 

7.—Safety Footwear. 
(1) Each employee when commencing on site shall 

be entitled to the supply of one pair of safety 
boots as a free issue. 

(2) Each employee shall be entitled to a payment 
of five cents per hour for each hour worked to 
enable him to maintain and replace his safety 
footwear as necessary. 

(3) It is a condition of employment that employees 
wear and maintain in good condition their 
safety footwear. 

8.—Rest and Recreation Leave. 
(1) A full time worker who is engaged or selected 

or advised by SHRM (Aust.) Pty. Ltd. to pro- 
ceed to the Argyle Diamond Mine Construc- 
tion Project at Argyle and therefore cannot 
return to his usual place of residence each 
night, 
(a) may return to his usual place of 

residence or Perth, whichever is the 
nearest, 
(i) after three continuous months ser- 

vice with the employer and in ad- 
dition to the weekend shall be en- 

titled to two days' leave on or- 
dinary pay subject to the provi- 
sions of paragraph (b) hereof, and 

(ii) after each further period of three 
months' continuous service with 
the employer; and in addition to 
the weekend, the worker shall be 
entitled to two days' leave, one of 
which days shall be on ordinary 
pay subject to the provisions of 
paragraph (b) hereof. 

(b) Where a worker returns to his usual 
place of residence or to Perth in ac- 
cordance with paragraph (a) hereof and 
returns to the job and commences work 
at the time arranged with his employer, 
on the first working day for that worker 
immediately following the period of 
leave referred to in paragraph (a) 
hereof, that worker shall be paid at the 
completion of the first pay period com- 
mencing on or after the day upon which 
the worker returns to work from the 
leave taken pursuant to paragraph (a) 
hereof the ordinary pay for that period 
of leave and the actual cost of airfares 
incurred in travelling to his usual place 
of residence or to Perth and to the job 
which in no case shall exceed the cost of 
an economy airfare from the job to 
Perth and return. 

(c) The entitlement to leave and travelling 
accruing to a worker pursuant to 
subclause (a) hereof may be availed of as 
soon as reasonably practicable by ar- 
rangement between the worker and the 
employer, however the entitlement 
lapses if not taken by the worker within 
two months of the entitlement becoming 
due. The employer shall notify a worker 
in writing in the week that the entitle- 
ment becomes due and advise the 
worker that such entitlement shall lapse 
if not taken within two months. 

(d) Any time in respect of which a worker is 
absent from work except time for which 
he is entitled to claim payment pursuant 
to Clause 15. — Sick Leave or time 
spent on holiday pursuant to Clauses 18 
and 19 of the Industrial Catering 
Workers' Award No. 29A of 1974 as 
amended shall not count for determin- 
ing his right to travel and leave under the 
provisions of this Award. 

Dated at Perth this 12th day of April, 1984. 
(Sgd.) G. L. FIELDING. 

[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

Nos. CR38, CR57 and CR104 of 1984 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Electrical Trades 
Union of Workers of Australia (Western 
Australian Branch), Perth, Applicants, and 
Flower Davies Wemco Pty. Ltd, A.C. Electrical 
Engineering Pty. Ltd, Elevators Pty. Ltd., 
Respondents. 

Before Mr Commissioner B. J. Collier. 
The 23rd day of March, 1984. 

Mr D.W. Skipworth on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

Mr W.L. Palmer on behalf of the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth. 
Mr C.B. Parks on behalf of the respondents. 

Reasons for decisions. 
THE COMMISSIONER: These are claims by the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth that a site allowance of $1.00 per hour for each 
hour worked should be paid to their members who are 
employed by the respondents on the construction of ex- 
tensions to the Hollywood Hospital. 

In short, the unions argue that in most instances the 
Australian Conciliation and Arbitration Commission 
has fixed site allowances for employees working under 
Federal awards who are engaged on building construc- 
tion and that a site allowance pattern has developed. 
Having regard for rates fixed by that Commission and 
adopted in this Commission for various sites in the 
metropolitan area the unions argue that their claim is 
justified. 

A difference between this case and others before me 
in recent times is that no claim has been determined in 
the Australian Conciliation and Arbitration Commis- 
sion for this site. I was informed, however, that a week- 
ly site allowance equivalent to 78 cents per hour is being 
paid to the large majority of workers employed under 
Federal awards on the site and this is known to the 
employees who are the subject of the present claim. 

I have considered all that has been put to me by the 
parties and have benefited from inspections at 
Hollywood Hospital and also the Alexander State 
Library and S.E.C. Wellington street sites. All I can say 
is that if the latter sites are worth the allowance fixed by 
the Australian Commission and adopted by this Com- 
mission there is no doubt whatever that the Hollywood 
Hospital site warrants an allowance of at least the 78 
cents which is currently being paid to workers under 
most Federal awards. The comments which I made in 
the Alexander State Library case (64 W.A.I.G. p. 1505) 
have equal application here. 

It is patent that site allowances may be fixed under the 
Wage Principles and I propose to award a site allowance 
of 78 cents for each hour worked. 

The submission regarding the financial position of 
one of the respondents lacked sufficient depth for the 
commission to exclude that respondent from the pro- 
posed order which now issues. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

Nos. CR38, CR57 and CR104 of 1984. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Electrical Trades 
Union of Workers of Australia (Western 
Australian Branch), Perth, Applicants, and 
Flower Davies Wemco Pty. Ltd, A.C. Electrical 
Engineering Pty. Ltd, Elevators Pty. Ltd., 
Respondents. 

HAVING heard Mr D.W. Skipworth, and later Mr B. 
Davey on behalf of the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia and Mr 
W.L. Palmer on behalf of the Electrical Trades Union 
of Workers of Australia (Western Australian Branch), 
Perth and Mr C.B. Parks on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979, hereby 
orders — 

That, notwithstanding the provisions of the 
Metal Trades (General) Award No. 13 of 1965, 
the Electrical Contracting Industry Award No. 22 
of 1978 and the Lift Industry (Electrical and 
Metal Trades) Award No. 9 of 1973, members of 
the applicant unions, who are employed by the 
named respondents on work on extensions to the 
Hollywood Hospital, shall be paid a site 
allowance of 78 cents for each hour worked in lieu 
of any other prescribed payments for confined 
space, dirty work, wet underfoot and the handl- 
ing of second hand timber on and from the 8th 
day of March, 1984. 

Dated at Perth this 5th day of April, 1984. 
(Sgd.)B.J. COLLIER, 

(L.S.) COMMISSIONER. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No.CR46of 1984. 

Between The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Claimant, and Hamersley Iron Pty Ltd, Respon- 
dent. 

Before Mr Commissioner G G Halliwell, 
The 6th day of April, 1984. 

Mr C Stephens on behalf of the claimant. 
Mr J J Christian on behalf of the respondent. 

Reasons for decision. 
THE COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant to 
section 44 of the Act is as follows:— 

The union claims that an order issue that the 
Plant and Product Handling sections at Tom 
Price be manned with six and five Australian 
Workers Union, Industrial Union of Workers, 
West Australian Branch members respectively. 

The respondent objects to and opposes the 
claim. 

During the proceedings the Union sought and was 
granted leave to amend its claim to eight and six 
employees respectively. This was clarified by Mr 
Stephens in the proceedings when he said inter alia:— 

We are not asking at any time for a specific 
number of people on shift. What we are asking 
for is that manning be increased to allow at all 
times enough people on site while other people are 
off on annual leave, sickness or rostered days off 
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to do the job adequately and in a proper manner. 
The functions of the plant, whether it works 60 
per cent of the time or 10 per cent of the time, re- 
quire X number of people to run it. It is the same 
in the fines handling or when loading trains. The 
numbers of people required to load those trains, 
whether they load one or 10 a day, is the same 
number of people. Whether it works 10 or 100 per 
cent of the time, the numbers of people required 
to operate it in a safe manner and an amicable 
manner are the same numbers all the time. 

There must be some misunderstanding 
somewhere along the line because it has never 
been our intention at all throughout any of this 
dispute to say to the company "You will have X 
number of people employed at any given time on 
the shop floor." That has never been our inten- 
tion. I know people have been coming in and out 
of this dispute for some time and I have come in 
and out of it, but it has always my understanding 
of the situation, and I am instructed today, that 
the claim was for a number of people to be 
employed in that area so the company can allow 
people to take annual leave and rostered days off 
with the numbers employed as eight and six and 
not have the people left on the job doing more 
than their fair share of the work. (Emphasis 
Mine.) (Transcript Pages 31 and 32.) 

For the respondent it was submitted that the present 
manning establishment of seven and five is appropriate. 
Evidence was led from Mr R Dixon, Superintendent 
High Grade Ore Plants, by the respondent whilst the ap- 
plicant called Mr R Feeder and Mr N Barton as 
witnesses. 

From the evidence given the Commission is unable to 
conclude that overwork of employees within the two 
areas is occurring or that their safety is in jeopardy due 
to "undermanning" by the respondent. These are the 
only circumstances generally in which, if demonstrated, 
the Commission should intervene in the manning of the 
employer's operations. 

The claim is accordingly dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. CR46 of 1984. 

Between The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers 
Claimant, and Hamersley Iron Pty Ltd, Respon- 
dent. 

Order. 
HAVING heard Mr C Stephens on behalf of the clai- 
mant and Mr J J Christian on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979 hereby 
orders:— 

That the application herein be dismissed. 
Dated at Perth this 6th day of April, 1984. 

[L.S.] (Sgd) G G HALLIWELL, 
Commissioner 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR62 of 1984. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Claimant, and Hamersley Iron Pty. Ltd., Respon- 
dent. 

Before Mr Commissioner G.G. Halliweil. 
The 6th day of April, 1984. 

Mr C. Stephens on behalf of the claimant. 
Mr J. J. Christian on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The matters referred to the 
Commission pursuant to section 44 of the Act for hear- 
ing and determination are:— 

The union claims:— 
(1) that the two Grade III Storemen 

employed at the Tom Price Store and 
who as at 27th February, 1984 will have 
fifteen (15) and sixteen (16) weeks ex- 
perience respectively, shall be 
reclassified to Storeman Grade 11. 

(2) that a Grade III Storeman who other 
than for training on vehicles and fork 
lift of not more than 5 ton capacity or to 
pass out as to competency on the vehicle 
is 

entitled to higher duties at Grade II Storeman 
rate if required to drive a vehicle or fork lift. 
The respondent objects to and opposes the 
claims. 

With respect to claim (1), when the matter came on 
for hearing Mr Christian advised the Commission 
that:— 
Mr Christian: Before I deal with claim two, can I 

from the bar table, assure you in rela- 
tion to claim one that they will be re- 
classified within one week from today. 

Halliweil C: That is the two storemen concerned? 
Mr Christian: Yes. So that ends claim one, on which 

no submissions have been made and no 
evidence has been led. 

Mr Stephens: There is just one thing before we have 
a break. The company has agreed, 
with regard to claim one, that if the 
commission so orders, it will pay 
retrospectivity to 10th February. That 
is what I am informed. 

Mr Christian: Not at all. That, as the Commission 
would be aware, cannot occur until the 
fact becomes a fact. My clear instruc- 
tions on that matter are that they will 
be, within one week, reclassified. 
Retrospectivity has nothing to do with 
that because they cannot be 
reclassified or become "X" until such 
time as they are equal to "X", if I may 
use that phrase. So that is opposed. 

In the present case the Commission was not presented 
with any material by the applicant which would enable it 
to conclude that the two (2) storemen (other than on a 
time basis) were fully competent in each area of stores 
work. Thus, the Company's decision to reclassify on 
and from 16th March, 1984 should not be interfered 
with by the Commission. Claim (1) is, to the extent of 
the respondent's decision, endorsed by the Commission. 
Claim 2. 

The answer to this issue is to be derived from the 
definitions clause of the Iron Ore Production and Pro- 
cessing (Hamersley Iron Pty. Limited) Award No. 6 of 
1983. (See 64 W.A.I.G. p. 12) wherein the following ap- 
pears: 

Storeman Grade II, means an employee having 
not less than 12 months' experience in that 
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warehouse, or who having demonstrated a full 
working knowledge of the warehouse and its pro- 
cedures at that site, can competently operate or 
drive any stores forklift or other vehicle not ex- 
ceeding five tons' capacity. 

Storeman Grade III means an employee 
employed in the warehouse as other than a utility 
man, who has not yet established the requisite 
knowledge of the whole of that warehouse and its 
procedures or, having been appointed to the 
classification, has not yet completed six months' 
experience or who, from time to time, may be re- 
quired to work in other sub-stores elsewhere 
within the operations and removed from the main 
warehouse at that site. 

It appears to the Commission plain from the defini- 
tions, (above cited) that a Grade 3 Storeman required to 
"operate or drive any stores forklift or other vehicle not 
exceeding five tons' capacity" other than when job 
training, in which case he wouldn't be competent, is en- 
titled, pursuant to clause 8 Mixed Functions, to the 
Grade 2 Storeman's wage rate. 

Further, if a Grade 3 Storeman has had the required 
experience or has otherwise demonstrated a full working 
knowledge of the warehouse and its procedures and has 
been passed as competent on the forklift or other 
vehicles by the respondent, then re-classification to 
Grade 2 is, under the definition mandatory. Thus, the 
question in any particular case is one of fact and should 
be capable of agreement between the parties. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No.CR62of 1984. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Applicant, and Hamersley Iron Pty. Ltd., Respon- 

Order. 
Having heard Mr C. Stephens on behalf of the claimant 
and Mr J. J. Christian on behalf of the respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Arbritration Act, 1979 hereby 
orders — 

That the application be dismissed. 
Dated at Perth this 6th day of April, 1984. 

[L.S.] (Sgd.) G.G. HALLIWELL, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. CR508 of 1983. 

BETWEEN Australasian Society of Engineers, 
Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch, 
Claimant, and Dobbie Dico Pty Ltd, Respondent. 

Before Mr Commissioner B.J. Collier. 
The 13th day of March, 1984. 

Mr A. P. Stafford on behalf of the claimant. 
Mr J. Birman on behalf of the respondent. 

Reasons for decision. 
THE COMMISSIONER: The matter before the Com- 
mision for hearing and determination was referred in 
the following terms — 
The applicant union makes the following redundancy 
claims with respect to Messrs. J.T. Hurtis and J.M. 

Fressanges who were retrenched in December 1983, and 
for any other of its members who may be retrenched in 
the future: 

(1) Offer of re-employment to the retrench- 
ed employees at the first available op- 
portunity 

G) Payment of two weeks' wages to be paid 
for each completed year of service. 

(3) Payment of full pro rata long service 
leave. 

(4) Payment of all unused accumulated sick 
leave. 

The company opposes the claims. 
As to item (1), the Commission was advised as 

follows:— 
The company has instructed me to advise the 
Commission that if a recommendation is made 
to that effect, and if the employees apply for 
any jobs that they are suited to, they will be 
given consideration in relation to their 
previous employment with the company. 
However, I temper that with the point that 
again, sir, the company perceives little 
likelihood of being able to offer employment 
to anybody in the foreseeable future. That is 
further highlighted by the Minister's letter, ex- 
hibit B. 

The Commission so recommends although it 
acknowledges that early re-employment is most unlike- 
ly- 

As to item (4), the Commission is not prepared to 
grant this claim on the material before it. 

Nor is the Commission prepared to legislate now for 
future redundancy compensation payments on its 
limited knowledge of the overall activities of the 
business and of its 52 employees, most of whom are 
employed in the factory. 

However, turning to the situation of the two 
employees whose services were terminated, Messrs. 
Fressanges and Hurtis had seven years' and eight mon- 
ths' and approximately 14 years and eight months' ser- 
vice respectively. Both received entitlements under the 
provisions of the Metal Trades (General Award which 
meant that the latter received payment for pro-rata long 
service leave. Both were retrenched because of a 
downturn in business and, although it was suggested 
that the former was intending to resign when the op- 
portunity presented itself, I place no great score on this 
as it appears to have been common knowledge that the 
foundry industry was in such a state that the unemploy- 
ment axe was likely to fall on employees at any time. In 
that event, it would be quite sensible to look around for 
alternative employment. In Mr Fressanges' case, I 
believe that he was doing nothing more than that. 

In these proceedings, both parties drew the Commis- 
sions' attention to a number of redundancy cases'decid- 
ed in this jurisdiction. From these, it can be seen that no 
general standard of redundancy payment has been 
enunciated. Indeed, there has been really no departure 
from the view expressed by the Commission in Court 
Session in the redundancy case for Government 
employees when it said — 

We are far from satisfied, however, that the one set of 
conditions could be prescribed which in all fairness 
would embrace all of the situations of redundancy 
sought to be covered by the applicant unions and the 
particular circumstances of each. The fairness to which 
we refer is to the employer as well as to the employee 
and we are ever mindful of the interests of the com- 
munity as a whole. (62 W.A.I.G. p. 1139). 

Although each case has been considered on its merits, 
the decisions reached in this Commission and by other 
industrial tribunals have played a role in the assessment 
of compensation and, as I said in the Vickers Hadwa 
case — 

... all of these decisions form part of an 
evolutionary trend and in my view it is to the 
more recent decisions, particularly those in the 
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State of New South Wales where substantial 
retrenchments have taken place to which one 
should look for guidance in determining what 
represents reasonable compensation at this 
time in the context of the Principal Objects of 
the industrial legislation in this State." (63 
W.A.I.G. p. 2271.) 

In this regard, I do not think that the Principal Ob- 
jects of the Act can be over-emphasised. It is fatal to 
fairness for industrial tribunals to compare the facts of 
one case with those of a previous case and conclude that 
a similar result should necessarily follow simply because 
the facts are similar without first taking into considera- 
tion changed attitudes which may have evolved in the in- 
terim . 

Mention was made in these proceedings to the Full 
Bench decision in the Bevron Fibreglass case (64 
W.A.I.G. p. 6—8). I think three comments should be 
made in relation to that decision. First, that the Full 
Bench acknowledged the absence of any established 
basis for the calculation of redundancy payments. 
Secondly, the Bench did not purport to establish any 
basis but the majority passed comfort upon facts to be 
weighed when determining any compensatory payment 
to the retrenched employee. Thirdly, as Cort S.C. 
pointed out, one of the recent decisions in New South 
Wales was in the nature of a recommendation pursuant 
to the Employment Protection 1982. It is a fact that 
under Section 7 of that Act, an employer employing 
fewer than fifteen employees is not required to give 
notice of intended termination to the Registrar but that, 
of course, is not to say that the principles enunciated in 
the decision of Fisher P. are only appropriate to 
employers with fifteen employees or more. The ad- 
ministrative nightmare for the Registrar if all employers 
in New South Wales were required to notify intended 
terminations is self-evident as is the reality that the loss 
of a job to an employee is not softened by the fact that 
his employer employs less than fifteen workers. As Cort 
S.C. further points out, section 14 of the New South 
Wales Act requires the Commission to have regard for 
the financial and other resources of the employer and 
the probable effect an order, if made, will have on the 
employer. That is a very important consideration and is 
something to which the majority of the Full Bench refer- 
red in its decision. 

In the instant case, it is known that between 
December 1983 and February 1984 the number of per- 
sons employed by the company reduced from 56 to 52 
and that this reduction took place in the foundry areas. 
This is not surprising in view of the serious downturn in 
the foundry industry. However, no retrenchments have 
taken place in the machine shop which employs 73 per 
cent of the total workforce. One really does not know 
the financial situation of the company. Without admit- 
ting that it could meet the claim, the company indicated 
that it did not intend to put an argument on capacity. 

What compensation, if any, should then be granted to 
these employees for being made redundant? In recent 
times, the Commission has dealt with numerous claims 
for redundancy payments both in the conciliation and 
arbitration processes. Pro-rata long service leave has 
often been a measuring stick for persons who would not 
otherwise qualify and this has been halved on occasions 
or the value of the full amount has been granted. On 
another occasion, the Commission announced the 
redundancy scheme of Australian Iron and Steel Pty 
Ltd to be reasonable and that provided for a maximum 
of one week's pay for each year of service and a max- 
imum of 1.5 weeks' pay for each year of service for an 
employee with five or more years' continuous service 
who is 55 years of age or over. In addition, pro-rata 
long service leave was payable provided a worker was 
aged 50 years or over and had completed seven years' 
continuous service (62 W.A.I.G. p. 1785). In the 
Vickers Hadwa case, the Commission awardec compen- 
sation for employees with five years' or more service on 
the basis of 1.5 weeks' pay for each completed year of 

service up to a maximum of 15 years, but this was main- 
ly because the same redundancy arrangement applied to 
another division of Vickers Australia operating in Vic- 
toria (63 W.A.I.G. p. 2271). 

Although the Commission is unaware of the financial 
capacity of this firm it is obviously not like B.H.P. or 
Vickers Australia. As mentioned earlier, the respondent 
elected not to the put an incapacity argument without 
admitting a capacity to meet the claim. 

In deciding that the relief in this case should be 
limited to ordering that Mr Fressanges should be paid 
the equivalent value of pro rata long service leave and 
Mr Hurtis an additional seven weeks' wages as compen- 
sation, I have taken into consideration the offer of the 
company to consider re-employment and my recom- 
mendation in that regard. I am content that the amounts 
decided are reasonable against the backdrop of deci- 
sions mentioned above and the possibility, albeit not 
great, re-employment at a later date. 

The parties are requested to prepare the minutes of an 
order to reflect the decision. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISION 

No. CR508 of 1982. 

BETWEEN The Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers Western Australian Branch, Claim- 
ant, and Dobbie Dico Pty Ltd, Respondent. 

Order. 
HAVING heard Mr A. P. Stafford on behalf of the 
claimant and Mr J. Birman on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979, hereby 
orders — 

That the respondent pay to Mr J. T. Hurtis the 
sum of $1 773.45, and to Mr J. M. Fressanges the 
sum of $1 508.17 in full settlement of their claims 
within 21 days of the date hereof. 

Dated at Perth this 3rd day of April, 1984. 
(Sgd.)B.J. COLLIER, 

[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR369 of 1983. 

Between The Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers Western Australian Branch, Clai- 
mant, and P C Timms & Co Pty Ltd, Respon- 
dent. 

Before Mr Commissioner B J Collier, 
The 9th day of March, 1984. 

Dr J Crouch, and with him Mr A Stafford on behalf 
of the claimant. 

Mr P R Momber (Counsel) on behalf of the respon- 
dent. 

Reasons for decision. 
THE COMMISSIONER: This is a claim by the 
Australasian Society of Engineers, Moulders and Foun- 
dry Workers Industrial Union of Workers Western 
Australian Branch that the total wage which was receiv- 
ed by those of its members who were employed by P T 
Timms & Co Pty Ltd as at 6th October, 1983 should 
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have been increased by 4.3 per cent from that date. 
Other claims concerning redundancy payments and 
related matters were not proceeded with for reasons 
stated. 

The circumstances of this matter are somewhat com- 
plex. The respondent Company went into receivership 
on 12th August, 1983 and efforts were made to sell the 
business. Discussions took place between the Receiver 
and the Union and I think it fair to say that both parties 
saw it as being in their mutual interests that the business 
be sold as a going concern rather than a sale of assets 
taking place, perhaps on a piecemeal basis. 

Unless the business could be transmitted the 
employees faced unemployment and in that event the 
Union naturally wanted to salvage as much as it could 
for them. On the other hand the Receiver, whilst sym- 
pathetic to the employees' plight, had a primary concern 
for the Company's creditors. Within that background 
discussions took place about wages and, in particular, 
the 4.3 per cent which emerged from the General Order 
proceedings in the Commission. I really do not believe 
that anything was agreed between the parties at that 
stage. I have concluded that the Union did not want to 
"rock the boat" at a time when the Company had a 
chance of being sold and was content to settle 
arguments over the wage rise later in the light of what 
transpired. On the other hand I believe that the Receiver 
was happy enough with that approach in the knowledge 
that he would pay only that which the law obliged him 
to pay. 

At a date of which I am unaware a firm known as 
Timcast Pty Ltd came into existence. I do not know in 
what way or manner it came into being but the firm is 
now carrying on business at the premises of the former 
P C Timms & Co Pty Ltd and is employing persons who 
are the subject of these proceedings. 

The evidence reveals that prior to the termination of 
their services the employees under review were receiving 
rates of pay similar to those applying in steel fabricating 
shops, together with a form of service payment. 
However, the relationship between the then manage- 
ment and the Union was such that apparently neither 
saw it necessary to formalise their arrangements. In the 
circumstances the employees must be regarded as work- 
ing under the Metal Trades (General) Award and to 
have been in receipt of overaward payments. 

Reduced to the simplest terms the difference between 
the parties is that the Union wants the 4.3 per cent ap- 
plied to the total wage while the Respondent wants to 
absorb the increase awarded by the decision of the 
Commission in Court Session (63 W.A.I.G. p. 2207) in- 
to the overaward payments. 

I draw the parties' attention to the decision of the 
Commission in Court Session in the C.M.M. Homes 
(Inc.) case dated 1st March, 1984 (unpublished) and in 
particular its reference to the Reasons For Decision of 
the full Bench of the Australian Conciliation and Ar- 
bitration Commission in the National Wage Case. It 
said, inter alia:— 

The (first) consideration is whether a national 
wage increase should be absorbed within an 
overaward payment and, in this respect, our at- 
tention was drawn to the 1983 National Wage 
decision of the Australian Conciliation and Ar- 
bitration Commission wherein it was said that to 
encourage the absorption of a National Wage in- 
crease into overaward payments would be to in- 
troduce a new principle which would be destruc- 
tive of the concept of national wage cases (refer p. 
25). 

The parties' attention is also drawn to the decision of 
this Commission in the State Wage case which followed 
the Federal decision. Dealing with the indexing of 
overaward payments the Commission in Court Session 
said:—- 

In paragraph (d) of principle 1 the words 'when 
award payments are indexed' are to be 
understood here as referring to the fact that 

award payments have been indexed and are not to 
be read as indicating that recommendations with 
respect to the indexing of overaward payments 
will be made at the same time as the General 
Order issues. Such recommendations can only be 
made after considering the facts relating to in- 
dividual awards and in some cases, perhaps, in- 
dividual employers. It will be necessary that any 
such matters be brought before the Commission 
by separate applications under Section 44 of the 
Act (63 W.A.I.G. p. 2208). 

After considering the facts in this case in the light of 
the above comments of the Commission in Court Ses- 
sion I have decided that fairness all round requires that 
the 4.3 per cent increase in the Metal Trades (General) 
Award should be applied to these workers without any 
absorption but that this is not a case where a recommen- 
dation or order for the indexing of overaward payments 
is warranted. 

Finally, the Commission emphasis that it has been 
dealing with a matter between the Union and the named 
respondent. The relationship between the Union and the 
firm Timcast Pty Ltd is not before the Commission in 
any way. 

The parties should now prepare the minutes of a pro- 
posed order which reflects the decision reached in the 
most practical form for their respective obligations. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR369of 1983. 

Between The Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers Western Australian Branch, Clai- 
mant, and P C Timms & Co Pty Ltd, Respon- 
dent. 

Order. 
HAVING heard Dr J Crouch, and with him Mr A Staf- 
ford on behalf of the claimant and Mr P R Momber (of 
Counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979, hereby orders:— 

That the 4.3 per cent increase in wage rates in the 
Metal Trades (General) Award No. 13 of 1965, ordered 
by the Commission in Court Session on the 1st day of 
November, 1983, be paid to employees of P. T. Timms 
& Co Pty Ltd without absorption in any overaward 
payments. 

Dated at Perth this 5th day of April, 1984. 

[L.S.] (Sgd)BJ COLLIER, 
Commissioner 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. CR45 of 1984 

Between: Electrical Trades Union of Workers of 
Australia (Western Australian Branch) Perth, 
Claimant, and A.C. Electrical Engineering Pty. 
Ltd., Respondent. 

Before Mr Commissioner G.A. Johnson. 
The 19th day of March, 1984. 

Mr W.L. Palmer on behalf of the claimant. 
Mr C.B. Parks on behalf of the respondent. 

Reasons for decision 
THE COMMISSIONER: By way of a reference made 
pursuant to the provisions of section 44 of the Industrial 
Arbitration Act, 1979, the union claimant in these pro- 
ceedings claims that an employee whose services have 
been terminated should be paid an amount calculated by 
reference to the length of his service. 

The facts are not disputed. The employee had been 
employed for over six years as an electrician on con- 
struction jobs. During that time he had given good ser- 
vice and had been given supervisory responsibilities. His 
services were terminated by the employer because there 
was no further work upon which he could be employed. 
At the time of termination, there were electricians re- 
tained in employment who had less service than the 
employee in these proceedings. 

The union says that the employee has been denied the 
opportunity to qualify for payment in accordance with 
the Long Service Leave General Order provisions and 
accordingly he should be paid compensation calculated 
by reference to his length of service as if pro rata long 
service leave were payable. 

In support of the claim, the union refers to the fact 
that the employee by virtue of his age will find it increas- 
ingly difficult to obtain work in the industry, that, 
although the employer was able to assist the employee in 
gaining alternative employment, there is nothing in that 
to recognise his last six years of service and that the ser- 
vices of others should have been terminated on the basis 
of the general practice in the industry of last on first off. 
Reference was made to a number of decisions of the 
Commission in which payment had been ordered in cir- 
cumstances similar in some respects to those applying in 
this case. 

In reply, the employer says that the orders referred to 
by the union were made to accommodate special cir- 
cumstances, a situation which did not exist in this case. 
As work on the contracts reduced, so was the workforce 
and the termination of the employee's services was 
merely part of that natural process. In addition, the 
employee maintained that its operations over recent 
times have not been profitable. Its workforce has been 
reduced from upwards of 30 to its current 13. Ad- 
ministration staff have been reduced from 7 to 4 and in 
addition have had their salaries substantially reduced. 
Such circumstances must be taken into account if the 
Commission is to fix compensation (see Bevron Fibre 
Glass Case 84 W.A.I.G. 6). 

By way of defence to the claim that other employees 
with longer service had been retained, it was submitted 
that, in the senior levels, the employee was junior and so 
was selected. Others employees at the more junior levels 
were retained because it was felt that it would be 
unbecoming for the employee to be returned back to the 
tools from his supervisory job. 

I believe there to be good reasons to make an award 
to this employee. He has had over six years service, his 
services were terminated because no work was available, 
he has demonstrated by that six years of service that it 
would be reasonable to conclude he would have con- 
tinued in employment, he was given no opportunity to 
consider work on the tools and the employer is still car- 
rying on business. 

On the other side of the coin it is necessary to take in- 
to account the financial state of the employer's 
business, the burden created by an order for compensa- 
tion and the nature of the industry. 

After considering these factors, the amount I fix is 
that calculated by reference to three years service. The 
parties are require to settle the amount and an agreed 
basis for payment. The matter will be relisted if the par- 
ties are unable to settle these matters. No minutes will 
issue at this time. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. CR45 of 1984. 

Between Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, 
Claimant and A.C. Electrical Engineering Pty. 
Ltd., Respondent. 

Order. 
HAVING heard Mr W.L. Palmer on behalf of the clai- 
mant and Mr C.B. Parks on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979 hereby 
orders — 

THAT the respondent herein shall pay to Mr 
Hendrik Klompmaker the sum of $1,006.45 in 
five equal instalments of $201.29, with the first 
instalment being payable forewith and each 
subsequent instalment at monthly intervals 
thereafter. 

DATED at Perth this 28th day of March, 1984. 

[L.S.] (Sgd.) G.A. JOHNSON, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No.CR512of 1983. 

BETWEEN Federated Clerk's Union of Australia, In- 
dustrial Union of Workers, W.A. Branch, Clai- 
mant, and Fremantle Port Authority, Respon- 
dent. 

Order. 
HAVING heard Mr B.J. Finlay on behalf of the clai- 
mant and Mr J. Tinson, on behalf of the respondent 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979 hereby orders — 

That the claim herein be struck out. 
Dated at Perth this 9th day of April, 1984. 

[L.S.] (Sgd.) G.J.MARTIN, 
Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR 21 of 1984. 

Between Federated Clerks' Union of Australia, In- 
dustrial Union of Workers, W.A. Branch, Clai- 
mant, and Poveys Pty Ltd., Respondent. 

Before Mr Commissioner G. J. Martin. 
The 23rd day of March, 1984. 

Mr C. Panizza on behalf of the claimant. 

Mr P.R. Momber of Counsel (by consent of the clai- 
mant) on behalf of the respondent. 

Reasons for decisions 

THE COMMISSIONER: The following matter of 
disagreement had not been resolved by conciliation at 
the conclusion of a conference held by me pursuant to 
section 44 of the Industrial Arbitration Act, 1979 on the 
27th day of January, 1984. 

The claimant, on behalf of Miss S.D.M. Mor- 
rell, seeks an order that the respondent pays to the 
aforesaid Miss S.D.M. Morrell, severance pay 
calculated on the following basis:- 

1. Pro rata Long Service leave, plus 
2. Accrued untaken sick leave, plus 
3. Loading on pro rata annual leave, plus 
4. Four weeks pay for each year of service, 

plus 
5. Five months pay in lieu of notice, plus 
6. Should Miss S.D.M. Morrell be suc- 

cessful in obtaining alternative employ- 
ment, in another locality necessitating 
removal or increased travel, the pay- 
ment of removal expenses, the increase 
in fares and travel expenses and for the 
lost time. 

7. Or such other compensation as the 
Commission may determine. 

The respondent objects to and opposes the is- 
suance of any such order. 

I heard the evidence and submissions of the parties on 
the 16th day of March, 1984 and reserved my decision. 

The employee commenced with the respondent, a 
long established and respected furniture manufacturer 
on the 29th day of May, 1978 in the calling of a general 
clerk subject to the provisions of the Clerks (Wholesale 
and Retail Establishments) Award No 38 of 1947 as 
varied, consolidated and further varied. 

On the 25th day of November, 1983 she was given 
notice of termination of the contract of employment ef- 
fective as from the 23rd day of December, 1983 due to 
the failing financial viability of the respondents business 
due in turn to a down-turn in the furniture industry, the 
economic recession and the loss of a large contract. 

That period of notice was in excess of that prescribed 
by the award earlier herein referred to and during that 
period the employee was free to be absent from the 
employment for the purpose of seeking alternative 
employment, without loss of wages. 

The employee is twenty two years of age, has no 
dependents, resides with her parents and has been 
unable, despite efforts to do so, to find other employ- 
ment. She has been a conscientious and valued 
employee and was terminated in favour of a more ex- 
perienced clerical employee with 12 years of service. 

All entitlements for annual leave (and loadings for 
which there were no entitlement) and time worked in ac- 
cordance with the award were paid upon the termina- 
tion of the contract of employment. 

The claims made on the employees' behalf can be 
partly described as accrued benefits lost such as long 
service leave and accumulated sick leave and compensa- 
tion for loss of employment in todays economic climate. 

In support of those claims the claimant presented 
argument evidence and referred to exhibits and 
numerous authorities (and which are itemised in Exhibit 
I) 

The respondent in opposing the claims also referred 
to authorities which highlighted analogous situations, 
that is the necessity for an employer to reduce the scale 
of the operations or cease business altogether due to 
financial, market or general economic considerations. 

In evidence it established that it had lost long term 
markets due to no fault of its own and had endeavoured 
to rationalise its operations to reduce overhead expenses 
to a minimum. Despite those efforts its production 
work force has been drastically reduced and failing a 
remarkable upturn in the market for its products the on- 
ly practical solution at the moment is to sell the business 
as a going concern or sell its plant and machinery. 

Its financial straits were known to the employee dur- 
ing 1983 and whilst the ultimate effects of that situation 
may have been apparent to her she hoped it would not 
come to pass. 

The Commission accepts the respondent's positions 
as outlined by its evidence and concludes that the 
employee's contract of employment was terminated 
through no fault of her own and no fault of the respon- 
dent. 

Both are casualties of the current economic scene 
compounded by the particular difficulties being ex- 
perienced in the furniture industry. 

It was not a circumstance brought about by 
technology, take over, or rationalisation. To that extent 
in my view common sense and fairness dictates a con- 
sideration of the plight of both parties in determining 
what compensation, if any shall be awarded to the 
employee. 

I have previously discounted claims for compensation 
in the nature of untaken sick leave and annual leave 
loading on monies in lieu of annual leave as appropriate 
remedies in such cases (see 63 W.A.I.G. p. 2274) and 
confirm that view in this matter. 

Other amounts (other than pro rata long service 
leave) sought in the claim would not be equitable in my 
view having regard to the respondent's financial posi- 
tion. 

As to the amount of compensation calculated upon 
completed years of service towards a qualifying period 
for long service leave I consider that it would be less 
than fair if I did not accord the employee what has been 
generally awarded by this Commission in such cases (see 
59 W.A.I.G. p. 401 and 64 W.A.I.G. p. 6) The figure 
resulting therefrom will not, in my view impose an 
untenable burden upon the respondent's resources. 

Accordingly the minutes of the proposed order to be 
made in determination oif this matter will provide that 
the respondent pay to the employee the amount of 
$527.00 within twenty one days of the date of the Order 
to be ultimately issued. 

The parties may speak to the minutes of the proposed 
order if they so wish at a time and on a day to be arrang- 
ed with me. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR 21 of 1984. 

Between Federated Clerks' Union of Australia, In- 
dustrial Union of Workers, W.A. Branch, Clai- 
mant, and Poveys Pty. Ltd., Respondent. 

Order. 
HAVING heard Mr C. Panizza on behalf of the clai- 
mant and Mr P.R. Member of Counsel on behalf of the 
respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders — 

That the respondent shall, within 21 days of the 
date hereof pay to Miss S.D.M. Morrell of 34 
Morris Road, Innaloo the amount of $527.00. 

Dated at Perth this 3rd day of April, 1984 
(Sgd.) G.J. MARTIN 

[L.S.] Commissioner 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR 278 of 1983 

Between Federated Clerks' Union of Australia, In- 
dustrial Union of Workers, W.A. Branch, Clai- 
mant, and Woolworths (W.A.) Limited, Respon- 
dent. 

Before Mr Commissioner G.J. Martin 
The 26th day of March, 1984 

Mr C. Panizza on behalf of the claimant. 
Mrs P.E. Bentley on behalf of the respondent. 

Reasons for decision 
THE COMMISSIONER: The following matter of 
disagreement had not been resolved by conciliation at 
the conclusion of a conference held by me on the 5th 
day of August, 1983 and the 9th day of January, 1984 
pursuant to section 44 of the Industrial Arbitration Act, 
1979. 

The claimant, on behalf of Miss G. Spence, 
seeks an order that the respondent shall pay to 
Miss G. Spence a severance payment calculated 
on the following basis — 

1. Payment of untaken accrued sick leave 
and 

2. Four weeks basic severance pay and 
3. Four weeks wages for each year of ser- 

vice. 
The respondent objects to and opposes the is- 

suance of any such order. 
I heard the submissions and evidence of the parties on 

the 1st day of March, 1984 and reserved my decision. 
The employee concerned is 49 years of age and was 

employed by the respondent and a predecessor for 24 
years and eight months. 

On Thursday, the 25th day of August, 1982 the 
employee was advised that her contract of employment 
was terminated with effect in three weeks time. She was 
given the election of working out that period of notice 
or leaving the following Friday evening and she took the 
latter election. 

Upon termination the employee was paid three weeks 
wages in lieu of notice, pro rata annual leave and long 
service leave amounting to $3 108.90 (Transcript notes 
of proceedings p. 22). 

The employee had worked in a clerical capacity, 
substantially as a cashier and for the last eight years on 
general clerical duties. 

The contract of employment was subject to the provi- 
sions of the Clerks (Wholesale and Retail 
Establishments) Award No. 38 of 1947 as varied, con- 
solidated and further varied. 

Since the termination of the contract of employment 
the employee has been unable to secure any form of 
employment and supports herself on a social security 
payment of $147.20 per fortnight. 

That situation has almost completely eroded her sav- 
ings. 

The reason for termination was a decision by the 
respondent, in view of its trading performance to 
economise. To that end staff levels were scrutinised and 
the employee was deemed to be the least productive. (It 
was suggested that such a situation caused difficulty 
with other employees but I do not consider that 
anything turns on that suggestion.) 

Accordingly the termination was made and her duties 
distributed amongst other employees. 

That whole sequence of events must be viewed against 
the employee's medical history. In 1974 the employee 
underwent surgery for aneurisims (see Exhibit 24) and 
upon her return to work was unable to fulfill the duties 
of her old position as a cashier in one of the respon- 
dent's branch stores. The respondent relocated her after 
a few months in its head office upon duties which were 
within her capabilities. 

The claimant and the employee acknowledge that the 
repondent would have been quite justified in ter- 
minating the contract after the employee returned to 
work after surgery. Having "carried" the employee for 
so long since that event the claimant said it was unfair to 
now (1982) terminate the contract of employment. 

The employee is not eligible for an invalid pension 
and the aged pension does not become due for another 
11 years. 

Additionally the employee is not sufficiently disabled 
to qualify for superannuation under the respondent's 
superannuation scheme of which she had been a 
member despite the sincere and vigorous endeavours of 
the respondent's personnel manager and the claimant to 
persuade the trustees of the scheme otherwise (see ex- 
hibit 2). 

In that total situation the claimant submits that 
within all of the precedent and authorities to which it 
referred (Exhibit I) the employee had a strong case for 
redress by way of compensation be it for redundancy or 
retrenchment. 

That it submits is more so having regard to the fact 
that the respondent is an employer of considerable 
substance in the retailing industry throughout Australia 
(Exhibits 5 and 7). 

The respondent's view simply put was that whilst the 
termination of the contract was unfortunate and regret- 
table, it had done its best to maintain the employee in 
work for as long as possible without jeopardising the 
employment of others and when that situation could not 
be sustained any longer the decision to terminate was 
taken and it was inappropriate for it to be required to 
make any additional payments. 

I find this matter to be singularly different from other 
matters which have been before the Commission arising 
out of retrenchments due to economic or financial con- 
siderations in that the basic cause of the employee's pre- 
sent difficulties arose out of the unfortunate afflication 
in 1974. 

To be unemployed is one problem but to be 
unemployed at the age of 49, single, self supporting and 
the subject of a disability is a much bigger problem and 
then not to be able to have access to a pension, or the 
like for at least another eleven years escapes description. 

The medical exhibits tendered by the claimant do not 
say that the employee cannot perform useful clerical 
work but they do disclose disabilities which militate 
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against work of a more active nature which would 
severely limit access to other employment opportunities. 

It might well be that what I am faced with in this mat- 
ter is more of a social problem than an industrial matter 
but be that as it may it is a matter within the jurisdiction 
of the Commission. 

I am satisfied from what was said during the pro- 
ceedings and the response to a request I made of the 
respondent thereafter that it honestly exhausted all 
avenues of employment for the employee be it full time 
— part time or any other form of employment without 
result. 

I am thus left to determine whether this is a matter 
that requires remedy by way of monetary compensation 
bearing in mind that any such compensation is only a 
short term measure which does nothing to resolve the 
basic problems faced by the employee as a result of the 
termination of the contract of employment with the 
respondent. 

Some of the comments in the Myers Case (25 
A.I.L.R. p. 40) seem pertinent to the problem before 
me. 

For example 
While this decision must be made against a 

background of the current economic recession 
and of restraint in the awarding of wage related 
payments nevertheless the findings in the Employ- 
ment Protection Act case (1983) A.I.L.R. 387 
that the effects of the recession have fallen equal- 
ly upon employer and employee cannot be fully 
sustained in this case. 
(25 A.I.L.R. p. 407 at p. 487 — Item New South 
Wales — 402.) 

Those retrenched are the unfortunate casualties 
of such a process. Their loss in a real sense has 
contributed to the improved performance of the 
company and the added security in employment 
of those who were not retrenched. 
(25 A.I.L.R. p. 407 at p. 498.) 

I have observed before that the employee was con- 
sidered the least productive and as the respondent stated 
"we had to economise at that particular time. Yes. We 
did have too many staff and those to be retained had to 
do the work that was left". (Transcript notes of pro- 
ceedure p. 29.) 

In all of the circumstances I consider that the 
employee should be compensated for her loss of 
employment in addition to monies already paid and that 
one weeks wages for each year of service would be an 
appropriate basis. 

Accordingly the minutes of the proposed decision to 
issue in determination of this matter provide that the 
respondent shall pay to the employee the amount of 
$5 726.00 being 24 years multiplied by $238.60 which I 
understand to be the award rate applicable to the 
employee at the time of termination. 

The parties may speak to the minutes of the proposed 
decision if they so wish at a time and on a day to be ar- 
ranged with me. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR278 of 1983. 

Between Federated Clerks' Union of Australia, In- 
dustrial Union of Workers, W.A. Branch, Clai- 
mant, and Woolworths (W.A.) Limited, Respon- 
dent. 

Order 
HAVING heard Mr C. Panizza on behalf of the clai- 
mant and Mrs P.E. Bentley on behalf of the respondent 

the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979 hereby 
orders — 

That the respondent shall, within twenty-one 
days of the date hereof pay to Miss G. Spence of 
Flat 30, 126 Terrace Road, Perth the amount of 
$5 726.00. 

Dated at Perth this 3rd day of April, 1984. 
[L.S.] (Sgd.)G.J. MARTIN, 

Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

NO.CRlof 1984. 

BETWEEN The Federated Engine Drivers' and 
Firemen's Union of Workers of Western 
Australia, Claimant, and Mt. Newman Mining 
Company Pty. Limited, Respondent. 

Before Mr Commissioner B.J. Collier. 
The 19th day of April, 1984. 

Mr R. A. Keegan on behalf of the claimant. 
Mr O. Ihlein and with him Mr S. Keogh on behalf of 

the respondent. 
Reasons for Decision. 

THE COMMISSIONER: This is a matter which was 
referred to the Commission for hearing and determina- 
tion after a conference held on 1st February, 1984 failed 
to resolve the dispute. It concerns the stand down of 
members of the Federated Engine Drivers' and 
Firemens' Union of Workers of Western Australia who 
are employed in rail crews by the respondent and who 
are resident at Newman. These stand downs took place 
during a lengthy strike in the Company in 
August/September 1983 but in view of what is to follow 
it is unnecessary to detail the course of events at that 
time. 

Clause 5(1) — Contract of Employment — of the 
Iron Ore Production and Processing (Mt Newman Min- 
ing Company Pty Limited) Award No. 10 and 10A of 
1981 provides as follows — 

(1) For as long as the Industrial Relations (Mt 
Newman Mining Company Pty Limited) 
Agreement No. 27 of 1975 remains in force the 
provisions of this clause are to be read to and 
in conjunction with that Agreement with the 
intent that where this clause is inconsistent 
with the provisions of that Agreement the pro- 
visions of that Agreement prevail. 

Clause 8 — Procedures in Relations to Disputes — of 
the Industrial Relations (Mt Newman Mining Company 
Pty Limited) Agreement deals, inter alia, with the mat- 
ter of stand downs as a consequence of strikes. Sub- 
clause 4 of that clause reads — 

(4) Where members of any union or unions are on 
strike, or are about to strike, the Company 
and the officers of the Combined Unions' 
Committee and all convenors who are not of- 
ficers of that Committee shall meet as soon as 
possible and endeavour to reach agreement as 
to the extent to which workers may, in the light 
of circumstances and the decision reached, be 
usefully employed during the strike 

and sub-clause (2)(c) states — 
(2) (c) Except to the extent to which it is agreed 

under sub-clause (4) ... that any 
employee may be usufully employed, the 
Company may stand down any employee 
without pay for any period during the 
strike. 

From the above it will be seen the the Company has a 
right to stand down employees during a strike save those 
whom it is mutually agreed between the employer and 
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unions may be usefully employed. This was pointed out 
by Martin C. in an earlier dispute in which the present 
parties were involved (59 W.A.I.G. p. 1583). 

In the instant case the Union maintains that the Com- 
pany failed to abide, either in law or spirit, with the In- 
dustrial Relations Agreement in its handling of the 
stand down. One of the objects of that Agreement is to 
regulate stand downs in a fair and equitable manner and 
doubtless sub-clause (4) of clause 5 quoted above was 
designed with that purpose in mind. The Union claims 
not only that the Company failed to comply with the 
provisions of sub-clause (4) but that useful work was 
available to the Newman rail crew at the time the stand 
down was invoked. 

Having considered all that was put to the Commission 
on the matter of jurisdiction I have finally reached the 
conclusion that in view of Section 82 of the Act a claim 
of this nature is one to be instituted before the Industrial 
magistrate and not otherwise. In so deciding I am con- 
scious of the alternative claim of the Union that the 
Company has failed to abide by the Industrial Relations 
Agreement "in spirit" but consider that an attempt to 
decide whether a breach occurred "in spirit" rather 
than "in law" would simply be to skirt around the legal 
question and attempt to confer jurisdiction on the Com- 
mission where it is not available. 

I am also mindful of the fact that this matter might 
have been dealt with more expeditiously had the Com- 
mission refused to refer it for hearing and determination 
when resolution could not be reached at the conference 
level. However, that would have denied that parties an 
opportunity to put their views on what, to my mind, is a 
very important question, particularly in view of the 
relatively new Section 97A of the Act. 

The Commission is bound to follow decisions of the 
Full Bench which are relevant to the argument before it 
and I consider that the decision of the Full Bench in the 
Government Water Supply Case (63 W.A.I.G. p. 1389) 
obliges me to reach the decision that the present claim is 
beyond the jurisdiction of the Commission. 

Decision Accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR412of 1983. 

Between Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, 
W.A. Branch, Claimant, and The Honourable 
Minister for Education, Respondent. 

Before Mr Commissioner G. J. Martin. 
The 4th day of April, 1984. 

Miss P.B. Kirwan on behalf of the claimant. 
Mr G.E. Bull on behalf of the respondent. 

Reasons for decision. 
THE COMMISSIONER: The following matter of 
disagreement had not been resolved by conciliation at 
the conclusion of a conference held by the Commission 
on the 7th day of November, 1983 pursuant to section 
44 of the Industrial Arbitration Act, 1979 

On or about 21st October, 1983 Mr G. Ander- 
ton, a gardener at Balga Special School was 
dismissed from the Respondent's employ. The ap- 
plicant claims and the respondent disputes that he 
was unfairly dismissed. The applicant thus seeks 
an order that Mr Anderton be reinstated without 
loss of benefits 

The matter was allocated to me on the 4th day of 
January, 1984 and on the 10th day of January, 1984 I 
held an informal discussion with representatives of the 
32871—10 

parties in view of information conveyed to me that the 
employee concerned experienced difficulty with large 
buildings and persons in authority. 

As a result of that discussion I indicated that the mat- 
ter would be heard by the respondent presenting its case 
first, followed by the claimant's submissions and 
evidence from persons other than the employee. 

That latter evidence would be taken later in a place 
other than the Commission, a place in which the 
employee would not feel intimidated, overawed or un- 
comfortable. 

At the commencement of the school year and the 
return of the principal of the school at which the 
employee had been employed the matter was listed for 
first hearing in accordance with the discussion above 
referred to on the 29th February, 1984. 

The evidence of the employee was taken in the clai- 
mant's Board Room on the 28th March, 1984 and I 
reserved my decision. 

The employee commenced employment with the 
respondent in the calling of "Gardener" on the 24th 
November, 1978. The contract of employment was sub- 
ject to the provisions of the "Gardeners" (Education 
Department) Award No. 46 of 1968 as varied (63 WAIG 
p. 1722). 

The contract of employment was terminated by the 
respondent's agent the school principal, on 18th Oc- 
tober, 1983 effective as from the close of business on 
Friday, 21st October, 1983. That action was confirmed 
in writing by a letter dated 18th October, 1983 from the 
respondent's Director of Administration (Exhibit I). 

Payment was made to the employee in lieu of notice 
and all wages due paid up to and including the 9th 
December, 1983 through a need to correct clerical errors 
in the pay calculations. In fact the employee did not 
work for the respondent after the 18th October, 1983, 
the day on which the principal of the school at which he 
worked informed him that he was being dismissed. 
(Subsequently the respondent received a medical report 
to the effect that the employee was unfit for work.) 

The school at which the employee worked was a 
"Special School" for children who are intellectually 
handicapped and/or have serious other problems. 

In addition to the lawns, trees, shrubs and flowers, 
surrounding schools generally, the school maintained 
for the purpose of the children, a shade and potting 
house and vegetable garden. 

The contract of employment was terminated on the 
grounds of the employee's failure to keep to the 
stipulated hours of work between 7.30 a.m. and 4.30 
p.m. Monday to Friday both inclusive. That failure was 
said to have manifested itself in late arrival, early depar- 
tures and unauthorised absences from work during 
those hours of work. 

The evidence for the respondent was adduced from 
the principal of the school at which the employee had 
been employed for the duration of his contract of 
employment with the respondent and a teacher from 
that school. 

The evidence for the claimant was given by the 
employee concerned and his psychiatrist. 

The claimant contends that the termination of the 
contract of employment having regard to the 
employee's medical background and still attendant 
disabilities was unfair and unreasonable. 

The respondent answers that having 12 months prior 
been given a final warning to observe the correct hours 
of duty, the termination of the contract of employment 
was quite fair and proper when the employee again fail- 
ed to work the stipulated and clearly understood hours 
of duty. 

The material before me clearly establishes that the 
employee has for many years suffered from a mental 
disturbance which involved hospitilisation and periods 
of inability to leave his place of residence and an inabili- 
ty to take employment. 
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When those latter difficulties were reduced in degree 
he worked in a number of outdoor occupations before 
obtaining the position with the respondent. 

In his initial employment with the respondent he was 
subject to the supervision of a senior gardener with 
whom he had a compatible relationship. His work dur- 
ing that time attracted no adverse comment from the 
respondent or its agent, the Principal of the school. 

That senior gardener was replaced by another senior 
gardener and that person was younger and less diligent 
than his predecessor. 

It appears that his time-keeping and habits were not 
all that could be desired and the employee was less pro- 
tected in his limited range of skills than had previously 
been the case. 

One habit, visiting the local hotel, during working 
hours led the employee to the circumstances which 
generated the final warning letter from the respondent, 
in December, 1982 (Exhibit 2). 

That senior gardener in turn ceased to be employed at 
the school and was not replaced thus leaving the 
employee on his own. His activities then came under the 
general overview of the school exercised by the Prin- 
cipal. 

The employee's duties were limited to the general sur- 
rounds with no requirement to assist in the potting shed 
or the vegetable garden because of his lack of expertise 
in propogation. 

Despite a general criticism by the Principal that the 
employee's work was not really up to scratch the 
employee worked along on his own without apparent in- 
cident until September and October, 1983 and in which 
months he was again noticed to be arriving late for 
work, leaving work early and absenting himself from 
work without approval during working hours. 

Those events caused the Principal to advise the 
respondent, by letter dated 12th October, 1983 (Exhibit 
4) of the deterioration of the gardens and specific failure 
by the employee to work the prescribed hours of duty 
during September, 1983. 

Then by letter dated 20th October, 1983 (Exhibit 5) 
the Principal advised the respondent of further failures 
by the employee in that month and that he had informed 
the employee that the contract of employment was ter- 
minated with effect from the 21st October, 1983 and 
that a confirmatory letter would be delivered to the 
school. (That proposed action had been authorized by 
the respondent by telephone on the 10th day of October, 
1983.) (Exhibit 5). 

Such a letter dated the 18th October, 1983 was written 
by the respondent and forwarded to the principal. 

That letter was not seen by the employee until an of- 
ficer of the claimant collected it from the school and 
delivered it to the employee on the 9th November, 1983. 

On behalf of the employee and by the employee 
himself it was submitted that during the times of the 
employee's lapse into bad time-keeping he was under 
considerable stress in his personal life which was com- 
pounded by the residue of his previous mental dif- 
ficulties. 

One of those problems he considered required caring 
for a primary school child before and after school hence 
the late starts and early finishes. 

In that stress period he was also seeking escape from 
time to time by recourse to alcohol. 

All those problems have now been overcome the 
employee and his psychiatrist informed me. 

The respondent disputes those mitigating cir- 
cumstances on the grounds that those problems of his 
personal life had not been made known to the Principal 
of the school or his colleagues and that was unusual as 
they attested to the fact that the employee had no hesita- 
tion in approaching them to discuss matters affecting 
work or himself from time to time. 

The evidence on that latter situation is conflicting and 
the employee says (and this was confirmed by his 

psychiatrist) that he held the Principal in awe being an 
authority figure, felt uncomfortable in his presence, felt 
he was always being criticised and not praised and the 
Principal wanted to get rid of him. 

The employee displayed a poor recollection of the 
specific events referred to in the respondent's evidence 
and I accept that the weight of the evidence is against 
him. 

But I do not believe that the employee sought to 
deceive me, rather that he does have a bad recollection 
of the specifics of those, for him, troubled months. 

I also accept that he was so troubled and that factor 
against his background and his general inability to cope 
in an unsupervised situation led to the deterioration in 
his work ability and performance. I also accept that he 
is not now in such a state of mind nor reliant upon 
alcohol and is ready to resume work in a general garden- 
ing capacity, outdoor work, which seems best suited to 
his difficulties and abilities. 

The question then becomes, how should the termina- 
tion of the contract of employment by the respondent be 
viewed? Was it reasonable or not? Harsh or not. Did the 
employee receive a fair deal or less than a fair deal? (59 
W.A.I.G. p.11 at p.12 and 61 W.A.I.G. p.1722 at 
p.1723.) 

In the light of a breach of the conditions of employ- 
ment despite the final warning of December, 1982, it 
could not be said in the ordinary situation that the ter- 
mination of the contract of employment was other than 
justified and reasonable. 

But I do not consider that this was an ordinary situa- 
tion. It seems to me that the long distance approach by 
the respondent, that is acting on the reports of the Prin- 
cipal, without investigation by whoever is the supervisor 
or inspector of the work of its gardeners in the respon- 
dent's operations was an inappropriate and unfair 
method of solving the problems which clearly existed 
with the employee as one of its employees. The prin- 
cipal's report was quite proper and correct but the con- 
sequences should have been the subject of investigation 
and consideration by the respondent's gardening section 
supervisor with counselling if necessary or a transfer 
(and which the Principal had in fact canvassed with the 
employee) to a different place of work and clearly work 
under the supervision of gardening people. 

I thus consider that the respondent acted 
unreasonably in the manner in which it approached the 
problem and the manner in which it resolved it. 

The final question is in what manner should the 
employee be afforded redress? 

The claimant seeks re-instatement without loss of 
benefits or by its statement during the proceedings, 
compensation. 

I do not consider either of those remedies ap- 
propriate. The employee told me that he has overcome 
the major problems leading to this contract of employ- 
ment being terminated and I think he is ready for a new 
start. 

I therefore provide in the minutes of the proposed 
decision to issue in determination of this matter that the 
employee be employed by the respondent as a gardener 
and that such employment shall be in a situation where 
the employee is subject to supervision by a senior 
gardener, leading hand or foreman. 

Such employment is not to be at the Balga Special 
School, and is to be employed within a geographical 
area wherein the employee can travel to and from work 
without difficulty having regard to the underlying cause 
of his basic medical condition. 

If the employee genuinely fails to handle that situa- 
tion it will be quite inequitable to ask anything further 
of the respondent on his behalf. 

Conscious of the administrative work which may be 
involved and the restraints which may exist on the 
respondent for manning and expenditure the contents of 
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the proposed order are to be complied with no later than 
21 days from the date of the final order issued in deter- 
mination of this matter of disagreement. 

The parties may speak to the minutes of the proposed 
order if they so wish, on a day and at a time to be ar- 
ranged with me. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No.CR412of 1983. 

BETWEEN The Federated Miscellaneous Workers' 
Union of Australia, Hospital Service and 
Miscellaneous, W.A. Branch, Claimant, and The 
Honourable Minister for Education, Respondent. 

Order. 
HAVING heard Miss P.B. Kirwan on behalf of the clai- 
mant and Mr G.E. Bull on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979 hereby 
orders that — 

The respondent shall, within 21 days of the date 
hereof: 

(a) Employ Mr Gary John Anderton of 216 
Alice Street, Doubleview in the calling 
of "Gardener". 

(b) Such employment shall be at a place 
(other than the "Balga Special School") 
which is accessible to the said Mr G.J. 
Anderton without transport difficulties 
and 

(c) such employment shall be subject to the 
supervision of a senior gardener, leading 
hand or foreman regularly employed at 
such place of employment. 

Dated at Perth this 11th day of April, 1984. 
[U.S.] (Sgd.) G.J. MARTIN, 

Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No.CR 504 of 1982 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous 
W.A. Branch, Claimant and Metropolitan Water 
Authority, Respondent. 

Before Mr Commissioner G.G. Halliwell. 
The 9th day of December, 1982. 

Mr A. R. Beech on behalf of the claimant. 
Mr N. R. Whitehead on behalf of the respondent. 

Reasons for decision. 
THE COMMISSIONER: The matter referred to the 
commission for hearing and determination pursuant to 
section 44 of the Act is as follows: 

The Union claims that drivers covered by 
subclause 5 of Clause 39. — Wages of the 
Government Water Supply, Sewerage and 
Drainage Employees Award No.2 of 1980 be paid 
$6.30 per week in addition to the current award 
rates of pay. 
The respondent objects to and opposes the claim. 

The claim has its genesis in a decision of Commis- 
sioner Johnson (62 W.A.I.G. 2801) wherein the follow- 
ing appears: 

These awards were last before the Commission 
in May 1982 (decision 21/5/82 unreported) when 
consideration was given to the $20.00 wage in- 
crease negotiated Federally last year. The union's 

claim was agreed to by the Commission. Since 
then further Federal negotiations have produced 
increases of $5.00 per week from 27th May and 
$13.00 per week from 1st August, 1982. These 
two amounts have been passed on to transport 
employees in this State in the Transport Workers 
(General) Award No. 10 of 1961 by agreement to 
operate from 1st August, 1982. Following an 
undertaking given earlier by the union, the $18.00 
was offset by an amount of $6.30 from the State 
Wage Case (61 W.A.I.G. 1894) leaving a net in- 
crease of $11.70 to be reflected in the award rates. 
So far as the Government awards are concerned, 
the $6.30 from the State Wage Case has already 
been offset in the Government Service and Sup- 
plementary Payments Order (62 W.A.I.G. 132), 
so the union is claiming the full amount of $18.00 
to apply from 1st August, 1982. 
I have decided to increase the award rates to 
equate with those in private industry. The result 
when added to the service pay scales will produce 
amounts which fall within the range of total rates 
paid to transport employees of other govern- 
ments. 

Mr Beech submitted inter alia that — 
So in the Transport Workers (Government) 

Award there was an $ 11.70 increase and from that 
we say two things follow. We have applied to 
amend this award to increase the wage rates by 
$11.70. That is a matter about which we believe 
consent will be reached and we hope to hear today 
at some stage from the Government. 

The second thing that flows from that is that ef- 
fectively by only awarding $11.70 rather than $18 
the $6.30 state wage case decision in respect of the 
Transport Workers (Government) Award has ef- 
fectively been discounted twice. As the Commis- 
sion would be aware when the $12 increase in ser- 
vice pay from Victoria came through into 
Western Australia the Commission in Court Ses- 
sion decided that the $6.30 state wage case should 
be discounted from that, and that affected the 
Transport Workers (Government) Award and of 
course the transport classifications under this 
award. The $6.30 was deducted from the service 
pay. 
We now have the $6.30 again removed from the 
wage rate increase as distinct from the service pay 
increase in the Transport Workers (Government) 
Award. 
It is our understanding that as far as the 
Transport Workers Union is concerned they will 
be seeking to have the matter rectified by seeking 
an amendment to the government service and sup- 
plementary payments order to transfer the 
Transport Workers (Government) Award as a 
whole to the column that is $6.30 higher. That 
will overcome their problem. 
However, our difficulty is that that remedy is not 
open to us. The award with which we have a 
nexus has that opportunity but we do not. 
because very simply it is not the whole of the 
Water Supply Award that is affected in that way. 
We therefore cannot move the Water Supply 
Award within the service and supplementary 
payments order without giving an extra $6.30 to 
all other classifications other than truck drivers. 
That is an opportunity that is not open to us. the 
problem only applies to the transport classifica- 
tions. 
(Transcript p.4 and 5.) (Emphasis Mine.) 

Mr Whitehead contended that —■ 
Those transport classifications, as Mr Beech 

has made reference to by way of their nexus with 
the Transport Workers (Government) Award, 
received a $20 increase with effect from 1st April 
and the union has now claimed an increase of 
$ 11.70 by way of the decision of Johnson C. 
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I might add, as was advised to the commission 
last week, that we are recommending to our prin- 
cipals that the $11.70 be granted with effect from 
the first pay period commencing on or after 1st 
September 1982 in line with the nexus with the 
Transport Workers (Government) Award. 

When the conference was reconvened the 
respondent agreed that the $6.30 had been 
deducted from transport rates twice by way of 
service pay and also by way of the decision of the 
29th of September. In the decision of Johnson C, 
it can be seen, the reasons for that double dis- 
counting (to use double discounting for the want 
of a better term) are quite clear. I refer you to that 
decision. 

What we would be putting to the commission is 
that we do not see it totally as a dlouble discoun- 
ting. even though the figure of $6.30 has been 
removed. Subsequent to that — having con- 
sidered that decision — I advised Mr McGinty 
that the respondent considered that there was 
well established nexus between the Transport 
Workers (Government) Award and transport 
classifications contained in the Government 
Water Supply Sewerage and Drainage Employees 
Award and, therefore, that precluded any in- 
crease outside that nexus. 

We are putting to the commission that the 
union is seeking to obtain an order for $6.30 over 
and above the award to which there is a well 
established nexus which has been recognised by 
both the commission and the union. On that basis 
to award an amount of $6.30, even by way of an 
order, would ultimately disrupt that nexus, for 
want of a better term. It may be a base rate nexus 
but it is still pertinent, because the transport 
classifications in the Water Supply Award would 
then be $6.30 over and above what their counter- 
parts throughout Government are currently 
receiving. 

The three areas — construction and 
maintenance, building trades and metal trades — 
are on the higher rate of service pay. In real terms 
they received a lesser amount in their base rate in- 
crease. Because of that the service pay was in- 
creased. I would tender to the commission a letter 
from the union requesting that this be done. 

(Transcript p.16,18,20,22/23) (Emphasis Mine) 

The Commission has given careful consideration to 
this matter but has concluded that, to grant the claim at 
this point of time, would be to act prematurely. 

The award nexus for these rates is the Transport 
Workers (Government) Award which forms "the basis 
upon which thf rates are erected". That basis has served 
the parties well up to now and the Commission is not, 
therefore, prepared to override it. 

For these reasons the matter is stood over to await the 
outcome of proceedings relating to the parent award. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR29A of 1984. 

Between West Australian Newspapers Ltd., Claimant, 
and Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of 
Workers, Respondent. 

Before the Commission in Court Session. 
Mr Senior Commissioner D.E. Cort and Mr Commis- 

sioners G.G. Halliwell and G. J. Martin. 
The 5th day of April, 1984. 

Mr. C.D. Stanley, on behalf of the claimant. 
Mr L.W. Giles on behalf of the respondent. 
Mr J.A. Spurling intervening on behalf of the At- 

torney General for the State of Western Australia and 
the Public Service Board. 

Reasons for decisions 
THE SENIOR COMMISSIONER: This is the 
unanimous decision of the Commission in Court Ses- 
sion. 

The Commission in Court Session is asked whether 
certain terms of an agreement entered into between 
West Australian Newspapers Limited and the Printing 
and Kindred Industries Union, Western Australian 
Branch, Industrial Union of Workers, in November 
1982 may be implemented in accordance with the Prin- 
ciples enunciated by the Commission in Court Session 
in October 1983 in the matter of Application No. 461 of 
1983 (63 W.A.I.G. 2207). 

The interim order which issued at that time did not 
apply to the Newspaper Industry Award but by General 
Order issued in that matter on the second day of March, 
1984, each award in force at that date, including the 
Newspaper Industry Award, was varied by adding 
thereto the following — 

An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 24 December 1983 or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs, except to the extent that 
any such increase has been authorised by the com- 
mission after that date. 

The agreement between the parties related to the use 
by West Australian Newspapers Limited of new 
technology which was described as System 5500 and it 
prescribed rates of pay for certain classifications of 
employees; an increase in the rate of wage of hand com- 
positors, hand compositors-photo-composition and 
composing machine mechanics and the dates from 
which that increase was to be phased in; an allowance 
for machine compositors required to operate a V.D.T. 
in production, and the basis upon which the hourly rates 
of pay for day shift and night shift employees were to be 
calculated. We are told that all of the terms of the agree- 
ment are in operation except those which relate to the 
increase in the rates of wage for hand compositors, 
hand compositors-photo-composition and composing 
machine mechanics.. With respect thereto, West 
Australian Newspapers Limited maintain that the Oc- 
tober 1983 Principles preclude us from approving the 
wage increases originally timed for November 1983, 
May 1984 and November 1984 and that, in any event, 
there has been a change in circumstances which should 
cause the Commission to refuse to authorise the said in- 
creases. 

The change of circumstances is alleged to be a failure 
by the union, by way of imposing bans and limitations, 
to permit the System 5500 to be used to its full capacity. 
In other words, it is said that the consideration upon 
which the agreement was based has not materialised and 
therefore payments prescribed by its terms should not 
be approved. The union rejects the allegation and points 
to correspondence which refers only to the implementa- 
tion of the system. 
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We find it somewhat surprising that there should be a 
disagreement between the parties as to what was the 
basic consideration in the November 1982 agreement. 
We would have thought that with respect to the in- 
troduction of new technology in this industry all of the 
conditions of the agreement would have been stated 
specifically if those conditions were not clearly and ob- 
viously recognisable. However, for the reasons that 
follow it is by the way for us to dwell on the meaning of 
"to implement" which in the Concise Oxford Dic- 
tionary is "to complete (contract, etc.); to fulfil 
(engagement); fill up, supplement" and is mentioned in 
Fowler's Modern English Usage as being "to carry 
out". The author of that publication says undertakings, 
recommendations, promises and obligations are never 
now fufilled or carried out or kept or observed or per- 
formed or discharged, but implemented and it seems the 
union is saying that its obligations were met as the new 
system "started up" whereas the employer says that the 
obligations have not been met as it has been prevented 
from using the system to its fullest capacity. 

Whatever may be the case, it is not a question for this 
Commission in Court Session which, by way of a 
Memorandum of Matters for Hearing and Determina- 
tion under Section 44, is required to determine whether 
increases in wage rates agreed between the parties 
should be authorised under the Principles. 

We approach our task on the footing that the terms of 
the agreement are those annexed to the Memorandum 
and that those terms stand unless altered by agreement 
between the parties or order of the Commission. We are 
of the opinion that the terms really prescribe that an in- 
crease in wage rates agreed in November 1982 be phased 
in over a period and thus it is on all fours with a similar 
provision in the Supermarkets and Chain Stores 
(Western Australian) Warehouse Award No. 26 of 1982 
which, by order of the Commission in Court Session 
dated the 25th day of March 1983, was to have effect ac- 
cording to its tenor (63 W.A.I.G. 863). The Electrical 
Contracting Industry case is distinguishable in that the 
wage increments in that case were designed for other 
purposes (refer 63 W.A.I.G. 846). 

The question posed in the Memorandum is answered 
in the affirmative and in deference to arguments put by 
West Australian Newspapers Limited, but without ex- 
pressing any view with respect to the merits, we remark 
that the agreement applies according to its terms unless 
and until altered by agreement between the parties or by 
order of the Commission. 

Decision Accordingly 

CONFERENCES— 

Industrial Action — Matters 

Dealt with Under Section 45 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. C484 of 1983. 

In the matter of the Industrial Arbitration Act, 1979: 
and In the matter of a dispute No. C484 of 1983 bet- 
ween Mt. Newman Mining Co. Pty Ltd and The 
Federated Engine Drivers and Firemen's Union of 
Workers of Western Australia. 

Order 
WHEREAS, on 15th December, 1983 the Commission 
held a conference pursuant to section 44 of the In- 
dustrial Arbitration Act, 1979 for the purpose of deal- 

ing with likely industrial action to be taken by members 
of The Federated Engine Drivers and Firemen's Union 
of Workers of Western Australia employed by Mt. 
Newman Mining Co. Pty. Ltd. at Newman. 

And whereas on 15th December, 1983, I, the under- 
signed Commissioner presided over the conference No. 
C484 of 1983 between the abovenamed parties. 

Now therefore the Commission being satisfied, that 
further resort to conciliation will be unavailing, having 
enquired into the matter pursuant to section 45 of the 
Act, that industrial action is likely to occur; that 
members of The Federated Engine Drivers and 
Firemen's Union of Workers of Western Australia 
employed by the abovenamed company are likely to 
engage in industrial action, hereby makes the following 
order pursuant to section 45 of the Industrial Arbitra- 
tion Act, 1979, namely:— 

(1) That notwithstanding the provisions of the 
Iron Ore Production and Processing (Mt 
Newman Co. Pty. Ltd.) Award No. 10 and 
10A of 1981, the contract of employment of 
MR. KEITH JAMES be suspended, but he 
shall be paid half his ordinary wages during 
the period of the suspension. 

(2) The contract of employment shall be suspend- 
ed until at least such time as the appeal lodged 
by Mr Keith JAMES pursuant to the named 
union's registered rules, is determined ac- 
cording to those rules. 

(3) Any party to this order may apply to the Com- 
mission to have this order cancelled, varied or 
extended after paragraph (2) above has been 
fulfilled. 

Dated at Perth this 15th day of December, 1983. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No.C484of 1983. 

In the matter of the Industrial Arbitration Act, 1979, 
and in the matter of a dispute No. C484 of 1983 bet- 
ween Mt. Newman Mining Co. Pty. Ltd. and the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia. 

Order. 
HAVING received a written request from Mr Keith 
James dated the 21st day of March, 1984 to cancel the 
order of the Commission in matter No. C484 of 1983 
dated the 15th day of December, 1983 and having heard 
Mr. O.L. Ihlein on behalf of Mt Newman Mining Co. 
Pty Ltd and Mr R.A. Keegan on behalf of The 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia. The Commission, pur- 
suant to the powers conferred on it hereby orders — 

That the order in matter No. C484 of 1983 
dated the 15th day of December, 1983 is 
hereby cancelled on and from the 27th day of 
March 1984. 

Dated at Perth this 26th day of March, 1984. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Commissioner 
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CONFERENCES—Notation of— 

PARTIES NUMBER- 
COMMISSIONER 

DATE MATTER 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Australasian Society 
of Engineers 

Babcock Australia 
Ltd. and Others 

Elmec Services Pty. 
Ltd. and Others 

C426of 1983 
Cort C. 
C103 of 1984 
Collier C. 

Ron Minister for 
Works and Water 
Resources 

M.G. Kailis Pty. 
Ltd. 

Metro—A.O.C. 
Pty. Ltd. 

Transfield (W.A.) 
Pty. Ltd. and 

Others 

Australian Wire 
Industries Pty. 
Ltd. 

Australian Workers' 
Cliffs Robe River 

Iron Associates 

Australian 
Union 

Workers' 
Co-operative Bulk 

Handling Limited 

Electrical Trades Union C.W. Norris & 
Co. Pty. Ltd. 

Electrical Trades Union O'Donnell 

C468 of 1982 
CortC. 

C181 of 1984 
Martin C. 
C423 of 1983 
Cort C. 
C142 of 1984 

Halliwell C. 

C67 of 1984 
Fielding C. 

C132 of 1984 
Halliwell C. 

C136 of 1984 
Fielding C. 

C129of 1984 
Collier C. 

C162of 1984 
Griffin, division of Collier C. 
AN I Corporation 
(Inc.) 

Federated Engine 
Drivers Cliffs Robe River C134ofl984 

Union Iron Associates Halliwell C. 

Fire Brigade Employees'Western Australian C150 of 1984 
Union Fire Brigade Martin C. 

Liquor and Allied 
Industries Union 

Liquor and Allied 
Industries Union 

Liquor and Allied 
Industries Union 

Corporate Catering 
Services Pty. Ltd. 

Poon Brothers (WA) 
Pty. Ltd. 

S.H.R.M. 
(Australia) 
Pty. Ltd. 

C166 of 1984 
Fielding C. 

C165 of 1984 
Fielding C. 

C164 of 1984 
Fielding C. 

10/11/83 

21/03/84 

29/09/83 

26/04/84 

09/11/83 

02/04/84 

01/03/84, 
12/03/84 
and 
27/03/84 

27/03/84 

19/04/84 

10/04/84 

27/04/84 

29/03/84 

03/04/84, 
04/04/84, 
05/04/84, 
10/04/84 
and 
26/04/84 
12/04/84 

12/04/83 

12/04/84 

Re restrictions on 
working of overtime 

Claim for site allow- 
ance at R&I con- 
struction site, 
Leederville 

Re claim for 38 
hour week 

Re termination of 
workers 

Re dismissal of 
worker 

Dispute re question of 

safety at Burrup 
construction site 

Dispute re procedures 
for application for 
annual leave and 
annual leave by 
particular employee 

Dispute over alleged 
breach of safety 
procedures when 
handling asbestos 

Dispute re unresolved 
issues in consolid- 
ation of three 
awards in grain 
handling industry 

Claim for compensation 
for alleged unfair 
dismissal 

Re rates of pay and 
conditions on com- 
pressor stations on 
gas pipeline 

Claim that Car and 
Wagon Examiners be 
paid Group I 
disabilities work 

Re work bans imposed 
in support of 
wage increase 

Dispute re payment of 
site allowance at SEC 
compressor station 
near Karratha 

Dispute re site and 
other allowances at 
Burrup Peninsula 

Dispute re site allow- 
ance and other con- 
ditions at Argyle 
Diamond Mine 

Concluded 

Concluded 

Concluded 

Referred 

Concluded 

Referred in 

Agreement 
reached 

Agreement 
reached 

Referred 

Referred 

Referred 

Concluded 
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PUBLIC SERVICE 

ARBITRATION—Agreements 
filed— 

ARTIFICIAL BREEDING BOARD, 
ADMINISTRATIVE, CLERICAL AND 

GENERAL OFFICERS SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 

No. 13 of 1984. 

Public Service Arbitration. 
Agreement Filed. 

Public Service Arbitration Act 1966. 

PURSUANT to the provisions of Regulation 8 of the 
Public Service Arbitration Act Regulations 1978 the 
following AGREEMENT is published for general in- 
formation. 

S.M. ARMSTRONG, 
Registrar. 

Western Australia. 
Public Service Arbitration Act 1966. 
ARTIFICIAL BREEDING BOARD. 

ADMINISTRATIVE, CLERICAL AND GENERAL 
OFFICERS SALARIES, ALLOWANCES AND CON- 

DITIONS AGREEMENT 1984. 
No. 13 of 1984. 

THIS Agreement made pursuant to the provisions of 
the Public Service Arbitration Act 1966, of Western 
Australia, this 16th day of April, 1984, between the 
Civil Service Association of Western Australia In- 
corporated (hereinafter referred to as the Association) 
of the one part and the Artificial Breeding Board 
(hereinafter referred to as the Board) of the other part, 
witnesseth that the parties hereto mutually covenant and 
agree the one with the other as follows:— 

1.—Title. 
The Agreement shall be know as the Artifical 

Breeding Board, Administrative, Clerical and General 
Officers Salaries, Allowances and Conditions Agree- 
ment 1984 and shall supersede and replace the Artificial 
Breeding Board Salaries Allowances and Conditions 
Agreement 1977, No. 8 of 1977. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Salaries and Salary Ranges. 
5. Annual Increments. 
6. Hours of Duty. 
7. Leave of Absence. 
8. Allowances. 
9. Contract of Service. 

10. Copies of Agreement. 
11. Term of Agreement. 

3.—Scope. 
This Agreement shall apply to all Government Of- 

ficers employed by the Artificial Breeding Board in an 
Administrative, Clerical or General capacity. 

4.—Salaries and Salary Ranges. 
(a) Subject to the provisions of the Public Service Ar- 

bitration Act 1966, the Board shall 
(i) allocate to those offices categorised as Ad- 

ministrative or Clerical, such of the salaries or 
salary ranges as it deems appropriate taken 
from the Public Service Administrative and 
Clerical Divisions Salaries Award 1982, No. 1 
of 1982 including amendments, replacements 
and variations. 

(ii) allocate to those offices categorised as 
General, such of the salaries and salary ranges 
as its deems appropriate taken from the Public 
Service General Division Salaries Agreement 
1982, No. 2 of 1982 including amendments, 
replacements and variations. 

(b) Subject to the provisions of this Agreement, all 
amendments, variations and replacements to the Award 
and Agreement mentioned in subclause (a) of this clause 
shall be deemed to have made between the parties in this 
Agreement and shall apply mutatis mutandis. 

(c) Subject to the provisions of this Agreement all of 
the provisions of the Agreement mentioned in subclause 
(a) of this clause shall vary concurrently and to the same 
extent the terms of this Agreement. 

5.—Annual Increments. 
Subject to good conduct, diligence and efficiency, an 

officer shall proceed to the maximum of the salary 
range allocated to the office which he occupied by an- 
nual increments. 

6.—Hours of Duty. 
The hours of attendance at work to be observed by 

officers shall be from 8.15 a.m. to 4.30 p.m. on five 
days a week, Monday to Friday, inclusive, with an inter- 
val of three quarters of an hour for luncheon. 

Provided that the Board by written instruction may 
vary the time of attendance because of circumstances of 
public business or because of the nature of the duties of 
an officer or class of officer. The Association will be 
supplied with a copy of such written notification. 
Provided also that where hours of duty are so varied 
they shall not be so varied to prescribe ordinary working 
hours in excess of thirty seven and one half hours per 
week. 

7.—Leave of Absence. 
Officers covered by the provisions of this Agreement 

shall be entitled mutatis mutandis to the same condi- 
tions relating to:— 

(i) Annual Leave 
(ii) Long Service Leave 
(hi) Sick Leave 
(iv) Short Leave 
(v) Leave Without Pay 

(vi) Study Leave 
(vii) Military Leave 

(viii) Maternity Leave and 
(ix) Public Service Holidays 

as permanent officers employed under the provisions of 
the Public Service Act, 1978. 

8.—Allowances. 
(a) Subject to the provisions of this Agreement, the 

following Awards and any amendments thereto in- 
cluding replacement, shall be deemed to have been made 
between the parties to this Agreement and shall apply 
mutatis mutandis. 

(i) Public Service Miscellaneous Allowances 
Award 1976, No. 17 of 1976; 

(ii) Public Service Motor Vehicle Allowances 
Award, 1976, No. 13 of 1976; 

(iii) Public Service Overtime Award, 1978, No. 10 
of 1978; 

(iv) Public Service Property Allowance Award 
1981, No. 4 of 1981; 

(v) Public Service Allowances (Higher Duties) 
Award, 1981, No. 8 of 1981. 

(b) Subject to the provisions of this Agreement, the 
conditions and allowances described in the following 
Agreements shall apply: 

(i) Public Service Allowances (District) Agree- 
ment, 1973, No. 5 of 1973; 

(ii) Public Service Camping Allowance Agreement 
1976, No. 6 of 1976; 
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(iii) Public Service Diving and Flying Allowances 
Agreement 1977, No. 13 of 1977; 

(iv) Public Service Shift Work Agreement 1978, 
No. 24 of 1978. 

9.—Contract of Service. 
(a) No officer shall leave the employ of the Board un- 

til the expiration of one month's written notice of his in- 
tention so to do, without approval of the Board. 

(b) One month's written notice shall be given by the 
Board to an officer whose services are no longer re- 
quired. 

(c) The Board may summarily dismiss an officer 
deemed guilty of gross misconduct or neglect of duty 
and the officer shall not be entitled to any notice or pay- 
ment in lieu. 

(d) An officer, having attained the age of sixty years, 
shall be entitled to retire from the employ of the Board. 
Every officer shall retire on attaining the age of sixty 
five years. 

10.—Copies of Agreement. 
Every officer shall be entitled to have access to a copy 

of this Agreement and the Awards/Agreements listed in 
Clause 8 of this Agreement and documentation of pro- 
visions listed in Clause 7 of this Agreement. 

11 .—Term of Agreement. 
This Agreement shall operate as from and including 

December 18, 1981 and shall remain in force for a 
period of three years, provided that at any time after the 
expiration of the first twelve months from the date of 
operation of this Agreement or of the expiration of any 
period of twelve months from the date of operation of 
any variation thereof, either of the parties may 
negotiate with the other party to amend or add to this 
Agreement or approach the Public Service Arbitrator 
for an amendment of this Agreement. 

In witness whereof the parties hereto have hereunto 
set their hands and seals the day and year first before 
written. 

The Common Seal of the Civil Service Associa- 
tion of Western Australia Incorporated was 
hereunto affixed in the presence of — 

D.S. MIDDLETON 
Trustee. 

a. McDonald 
Trustee. 

ANTHONY BLACK 
[L.S.] General Secretary. 

The Common Seal of the Artificial Breeding 
Board was hereunto affixed in the presence of — 

D.P. ECKERSLEY 
Chairman. 

T.R. NOAKES 
Vice-Chairman. 

[L.S.] W.A. HAMBLEY 
Manager. 

KARRAKATTA CEMETERY ADMINISTRATIVE, 
CLERICAL AND GENERAL OFFICERS, 

ALLOWANCES AND CONDITIONS. 
Agreement No. 14 of 1984. 

Public Service Arbitration 
Agreement Filed. 

Public Service Arbitration Act 1966. 
PURSUANT to the provisions of Regulation 8 of the 
Public Service Arbitration Act Regulations 1978 the 
following Agreement is published for general informa- 
tion. 

S.M. ARMSTRONG, 
Registrar. 

Western Australia. 
Public Service Arbitration Act 1966. 

KARRAKATTA CEMETERY ADMINISTRATIVE 
CLERICAL AND GENERAL OFFICERS 

SALARIES ALLOWANCES AND CONDITIONS 
AGREEMENT 1984. 

No. 14 of 1984. 
THIS Agreement made pursuant to the provisions of 
the Public Service Arbitration Act 1966, of Western 
Australia, this 12th day of April, 1984, between the 
Civil Service Association of Western Australia In- 
corporated (hereinafter referred to as the Association) 
of the one part and the Trustees of the Karrakatta 
Cemetery (hereinafter referred to as the Trustees) of the 
other part, witnesseth that the parties hereto mutually 
covenant and agree the one with the other as follows:— 

1 .—Title. 
This Agreement shall be known as the Karrakatta 

Cemetery Administrative, Clerical and General Officers 
Salaries, Allowances and Conditions Agreement, 1984 
and shall supersede and replace the Karrakatta 
Cemetery Administrative, Clerical and General Officers 
Salaries, Allowances and Conditions Agreement, 1978 
No. 17 of 1978. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Salaries and Salary Ranges 
5. Annual Increments 
6. Hours of Attendance 
7. Leave of Absence 
8. Allowances 
9. Contract of Service 

10. Copies of Agreement 
11. Term of Agreement. 

3.—Scope 
This Agreement shall apply to all Government Of- 

ficers employed by the Trustees in an Administrative, 
Clerical or General capacity. 

4.—Salaries and Salary Ranges. 
1. Subject to the provisions of the Public Service 

Arbitration Act, 1966, the Trustees shall allocate: 
(i) to those offices categorised as Administrative 

or Clerical such of the salaries or salary ranges 
as it deems appropriate, taken from the Public 
Service Administrative and Clerical Divisions 
Salaries Award 1982, No. 1 of 1982, including 
amendments and variations. 

(ii) to those offices categorised as General such of 
the salaries and salary ranges as it deems ap- 
propriate, taken from the Public Service 
General Division Salaries Agreement 1982, 
No. 2 of 1982, including amendments and 
variations. 
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2. Subject to the provisions of this Agreement, all 
of the provisions of the Award and Agreement referred 
to in sub-clause 1 of this clause shall be deemed to have 
been made between the parties to this Agreement and 
shall apply mutatis mutandis. 

3. Subject to the provisions of this Agreement, all 
amendments, variations and replacements to the Award 
and Agreement referred to in sub-clause 1 of this clause 
shall vary concurrently and to the same extent the terms 
of this Agreement. 

5.—Annual Increments. 
Subject to good conduct, diligence and efficiency an 

officer shall proceed to the maximum of the salary 
range allocated to the office which he occupies by an- 
nual increments. 

6.—Hours of Attendance. 
1. The hours of attendance to be observed by of- 

ficers shall be from 8.30 a.m. to 4.45 p.m. on five days a 
week, Monday to Friday inclusive, with an interval of 
three quarters of an hour for lunch. 

2. Provided that the Trustees by written instruction 
may vary the time of attendance because of the cir- 
cumstances of public business or because of the nature 
of the duties of an officer or class of officer. The 
Association shall be supplied with a copy of such writ- 
ten notification. 

3. Provided also that where hours of duty are so 
varied they shall not be so varied to prescribe ordinary 
working hours in excess of thirty seven and one half 
hours per week, except in the cases of the Superinten- 
dent, Assistant Superintendents and General Assistants 
who may be required to work ordinary hours of duty of 
forty hours per week. 

7.—Leave of Absence 
Officers covered by the provisions of this Agreement 

shall be entitled mutatis mutandis to the same condi- 
tions relating to:— 

(i) Annual Recreation Leave 
(ii) Long Service Leave 

(iii) Sick Leave 
(iv) Short Leave 
(v) Leave Without Pay 

(vi) Study Leave 
(vii) Military Leave 

(viii) Maternity Leave, and 
(ix) Public Service Holidays, 

as permanent officers employed under the provisions of 
the Public Service Act, 1978. 

8.—Allowances. 
1. Subject to the provisions of this Agreement, the 

following Awards and any amendment thereto in- 
cluding replacement, shall be deemed to have been made 
between the parties to this Agreement and shall apply 
mutatis mutandis. 

(i) Public Service Miscellaneous Allowances 
Award, 1982 No. 14 of 1982; 

(ii) Public Service Motor Vehicle Allowances 
Award, 1976, No. 13 of 1976; 

(iii) Public Service Overtime Award, 1978 No. 10 
of 1978; 

(iv) Public Service Allowances (Higher Duties) 
Award 1981 No. 8 of 1981. 

2. Subject to the provisions of this Agreement, the 
conditions and allowances described in the following 
Agreements shall apply: 

(i) Public Service Shift Work Agreement 1978, 
No. 24 of 1978. 

(ii) Public Service Camping Allowance Agreement 
1976 No. 6 of 1976. 

9.—Contract of Service. 
1. No officer shall leave the employ of the Trustees 

until the expiration of one month's written notice of his 
intention to do so, without the approval of the Trustees 

2. One month's written notice shall be given by the 
Trustees to an officer whose services are no longer re- 
quired. 

3. The Trustees may summarily dismiss any officer 
deemed guilty of misconduct and the officer shall not be 
entitled to any notice or payment in lieu and in such case 
shall be paid up to the time of dismissal only. 

4. An officer having attained the age of sixty years 
shall be entitled to retire from the employ of the 
Trustees. Every officer shall retire on attaining the age 
of sixty five years. 

10.—Copies of Agreement. 
Every officer shall be entitled to have access to a copy 

of this Agreement and those Awards and Agreements 
listed in Clause 8. — Allowances and the relevant 
documentation of provisions referred to in Clause 7. — 
Leave of Absence. 

11.—Term of Agreement. 
This Agreement shall operate as from and including 

18th December, 1981 and shall remain in force for a 
period of three years. 

In witness whereof the parties hereto have hereunto 
set their hands and seals the day and year first before 
written. 
The Common Seal of the Civil Service Association of 

Western Australia Incorporated was hereunto af- 
fixed in the presence of— 

O.S. MIDDLETON. 
r o ■, Trustee. [l.s.] r. McDonald. 

Trustee. 
ANTHONY BLACK. 

General Secretary. 
Signed on behalf of the Trustees of the Karrakatta 

Cemetery— 
[L.S.] C.L. HOWARD. 

Chairman. 
In the presence of— 

P.D. MacLEAN. 
Administrator. 

STATE ENGINEERING WORKS 
PROFESSIONAL AND GENERAL 
OFFICERS ALLOWANCES AND 

CONDITIONS. 

Agreement No. 12 of 1984. 

Public Service Arbitration. 
Agreement Filed. 

Public Service Arbitration Act 1966. 
PURSUANT to the provisions of Regulation 8 of the 
Public Service Arbitration Act Regulations 1978 the 
following Agreement is published for general informa- 
tion. 

S. M. ARMSTRONG, 
Registrar. 
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Western Australia. 
Public Service Arbitration Act 1966. 
STATE ENGINEERING WORKS 

PROFESSIONAL AND GENERAL OFFICERS 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1984. 
No. 12 of 1984. 

THIS agreement made pursuant to the provisions of the 
Public Service Arbitration Act 1966 of Western 
Australia. This 13th day of April, 1984, between the 
Civil Service Association of Western Australia In- 
corporated (hereinafter referred to as the Association) 
of the one part and the Hon. Minister for Works 
(hereinafter referred to as the Minister) of the other 
part, witnesseth that the parties hereto mutually cove- 
nant and agree the one with the other as follows:— 

This Agreement shall be known as the State Engineer- 
ing Works Professional and General Officers 
Allowances and Conditions Agreement 1984 and shall 
supersede and replace The State Engineering Works 
Professional Officers Salaries, Allowances and Condi- 
tions Agreement, 1978 No. 10 of 1979 and the State 
Engineering Works General Officers Salaries, 
Allowances and Conditions Agreement 1978 No. 11 of 
1979, insofar as this Agreement refers to allowances and 
conditions. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Scope 
4. Hours of Duty 
5. Leave of Absence 
6. Allowances 
7. Contract of Service 
8. Copies of Agreement 
9. Terms of Agreement 

3.—Scope. 
This Agreement shall apply to all Government Of- 

ficers employed by the Minister at the State Engineering 
Works. 

4.—Hours of Duty 
The hours of attendance at work to be observed by 

officers shall be from 8.00 a.m to 4.15 p.m. on five days 
a week, Monday to Friday, inclusive, with an interval of 
three quarters of an hour for luncheon. 

Provided that the Minister by written instruction may 
vary the time of attendance because of circumstances of 
public business or because of the nature of the duties of 
an officer or class of officer. The Association will be 
supplied with a copy of such written notification. 

Provided also that where hours of duty are so varied 
they shall not be so varied to prescribe ordinary working 
hours in excess of thirty seven and one half hours per 
week. 

5.—Leave of Absence. 
Officers covered by the provisions of this Agreement 

shall be entitled mutatis mutandis to the same condi- 
tions relating to:— 

(i) Annual Leave 
(ii) Long Service Leave 

(iii) Sick Leave 
(iv) Short Leave 
(v) Leave Without Pay 
(vi Study Leave 

(vii) Military Leave 
(viii) Maternity Leave; and 

(ix) Public Service Holidays 
as permanent officers employed under the provisions of 
the Public Service Act, 1978. 

6.—Allowances 
(a) Subject to the provisions of this Agreement, the 

following Awards and any amendments thereto in- 
cluding replacement, shall be deemed to have been 
made between the parties to this Agreement and shall 
apply mutatis mutandis. 
(i) Public Service Miscellaneous Allowances 

Award, 1976, No. 17 of 1976; 
(ii) Public Service Motor Vehicle Allowances 

Award, 1976, No. 13 of 1976; 
(iii) Public Service Overtime Award, 1978, No. 10 

of 1978; 
(iv) Public Service Property Allowance Award, 

No. 4 of 1981; 
(v) Public Service Allowances (Higher Duties) 

Award, 1981, No. 8 of 1981. 
(b) Subject to the provisions of this Agreement, the 

conditions and allowances described in the following 
Agreements shall apply: 
(i) Public Service Allowances (District) Agree- 

ment, 1973, No. 5 of 1973; 
(ii) Public Service Camping Allowance Agreement 

1976, No. 6 of 1976; 
(iii) Public Service Diving and Flying Allowances 

Agreement 1977, No. 13 of 1977; 
(iv) Public Service Shift Work Agreement, 1978, 

No. 24 of 1978. 

7.—Contract of Service 
(a) No officer shall leave the employ of the Minister 

until the expiration of one month's written notice of 
his intention so to do, without approval of the 
Minister. 

(b) One month's written notice shall be given by the 
Minister to an officer whose services are no longer 
required. 

(c) The Minister may summarily dismiss an officer 
deemed guilty of gross misconduct or neglect of duty 
and the officer shall not be entitled to any notice or 
payment in lieu. 

(d) An officer, having attained the age of sixty years, 
shall be entitled to retire from the employ of the 
Minister. 

(e) Every officer shall retire on attaining the age of six- 
ty five years. 

8.—Copies of Agreement. 
Every officer shall be entitled to have access to a copy 

of this Agreement and the Award and Agreements listed 
in Clause 6 of this Agreement and documentation of 
provisions listed in Clause 5 of this Agreement. 

9.—Term of Agreement 
This Agreement shall operate as from and including 

18th December 1981 and shall remain in force for a 
period of three years, provided that at any time after the 
expiration of the first twelve months from the date of 
operation of this Agreement or of the expiration of any 
period of twelve months from the date of operation of 
any variation thereof, either of the parties may 
negotiate with the other party to amend or add to this 
Agreement or approach the Public Service Arbitrator 
for an amendment of this Agreement. 

In witness whereof the parties hereto have hereunto 
set their hands and seals the day and year first before 
written. 
The Common Seal of the Civil Service Association of 

Western Australia Incorporated was hereunto af- 
fixed in the presence of— 

O. S. MIDDLETON. 
[L.S.] R. MCDONALD. 

ANTHONY BLACK. 
Signed by the Hon. Minister for Works in the 

presence of— 
K. F. McIVER. 

S. IMMS, 
Classified Civil Servant, 

Public Works Department. 
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STATE ENGINEERING WORKS SALARIES. 
Agreement No. 11 of 1984. 

Public Service Arbitration. 
Agreement Filed. 

Public Service Arbitration Act 1966. 

PURSUANT to the provisions of Regulation 8 of the 
Public Service Arbitration Act Regulations 1978 the 
following Agreement is published for general informa- 
tion. 

S. M. ARMSTRONG, 
Registrar 

Western Australia 
Public Service Arbitration Act 1966. 
STATE ENGINEERING WORKS 
SALARIES AGREEMENT 1984. 

No. 11 of 1984. 
THIS agreement made pursuant to the provisions of the 
Public Service Arbitration Act 1966 of Western 
Australia. This 13th day of April 1984, between the 
Civil Service Association of Western Australia In- 
corporated (hereinafter referred to as the Association) 
of the one part and the Hon. Minister for Works 
(hereinafter referred to as the Minister) of the other 
part, witnesseth that the parties hereto mutually cove- 
nent and agree the one with the other as follows:— 

1.—Title. 
This Agreement shall be known as the State Engineer- 

ing Works Salaries Agreement 1984 and shall supersede 
and replace the State Engineering Works General Of- 
ficers Salaries, Allowances and Conditions Agreement, 
1978, No. 11 of 1979 and the State Engineering Works 
Professional Officers Salaries Allowances and Condi- 
tions Agreement, 1978. No. 10 of 1979, insofar as this 
Agreement refers to salaries. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Salaries and Salary Ranges 
5. Annual Increments 
6. Copies of Agreement 
7. Term of Agreement 

3.—Scope. 
This Agreement shall apply to all Government Of- 

ficers employed by the Minister at the State Engineering 
Works. 

4.—Salaries and Salary Ranges. 
(a) Subject to the provisions of the Public Service Ar- 

bitration Act 1966 the Authority shall: 
(i) allocate to those offices categorised as 

General, such of the salaries and salary ranges 
as it deems appropriate taken from the Public 
Service General Division Salaries Agreement 
1982, No. 2 of 1982 including amendments, 
replacements and variations. 

(ii) allocate to those offices categorised as Profes- 
sional, such of the salaries and salary ranges as 
it deems appropriate taken from the Public 
Service Professional Division Salaries Agree- 
ment 1982, No. 8 of 1982 including amend- 
ments, replacements and variations. 

(b) Subject to the provisions of this Agreement, all of 
the provisions of the Agreements mentioned in 
subclause (a) of this clause shall be deemed to have been 
made between the parties in this Agreement and shall 
apply mutatis mutandis. 

(c) Subject to the provisions of this Agreement, all 
amendments, variations and replacements to the 
Agreements referred to in subclause (a) of this clause 
shall vary concurrently and to the same extent the terms 
of this Agreement. 

5.—Annual Increments. 
Subject to good conduct, diligence and efficiency, an 

officer shall proceed to the maximum of the salary 
range allocated to the office which he occupies by an- 
nual increments. 

6.—Copies of Agreement. 
Every officer shall be entitled to have access to a copy 

of this Agreement and the Agreements listed in Clause 4 
of this Agreement. 

7.—Term of Agreement. 
This Agreement shall operate as from and including 

the 18th December 1981 and shall remain in force for a 
period of three years, provided that at any time after the 
expiration of the first 12 months from the date of opera- 
tion of this Agreement or of the expiration of any 
period of 12 months from the date of operation of any 
variation thereof, either of the parties may negotiate 
with the other party to amend or add to this Agreement 
or approach the Public Service Arbitrator for an 
amendment of this Agreement. 

In witness whereof the parties hereto have hereunto 
set their hands and seals the day and year first before 
written. 

The Common Seal of the Civil Service Associa- 
tion of Western Australia Incorporated was 
hereunto affixed in the presence of 

O.S. MIDDLETON. 
r. McDonald. 

[L.S.] ANTHONY BLACK. 

Signed by the Hon. Minister for Works in the 
presence of 

K.F. McIVER. 
[L.S.] S. IMMS, 

Classified Civil Servant, 
Public Works Department. 

WESTERN AUSTRALIAN 
GREYHOUND RACING ASSOCIATION 
ADMINISTRATIVE, CLERICAL AND 

GENERAL OFFICERS 
SALARIES ALLOWANCES AND CONDITIONS. 

Agreement No. 10 of 1984. 

Public Service Arbitration. 

Agreement Filed. 

Public Service Arbitration Act 1966. 

PURSUANT to the provisions of Regulation 8 of the 
Public Service Arbitration Act Regulations 1978 the 
following Agreement is published for general informa- 
tion. 

S. M. ARMSTRONG, 
Registrar. 
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Western Australia. 
Public Service Arbitration Act 1966. 

WESTERN AUSTRALIAN GREYHOUND RACING 
ASSOCIATION 

ADMINISTRATIVE, CLERICAL AND GENERAL 
OFFICERS SALARIES 

ALLOWANCES AND CONDITIONS AGREEMENT 
1984. 

No. 10 of 1984. 

THIS Agreement made pursuant to the provisions of 
the Public Service Arbitration Act 1966, of Western 
Australia, this 28th day of March, 1984, between the 
Civil Service Association of Western Australia In- 
corporated (hereinafter referred to as the Civil Service 
Association) of the one part and the Western Australian 
Greyhound Racing Association (hereinafter referred to 
as the Greyhound Racing Association) of the other part, 
witnesseth that the parties hereto mutually convenant 
and agree the one with the other as follows:— 

1.—Title. 
This Agreement shall be known as the Western 

Australian Greyhound Racing Association Ad- 
ministrative, Clerical and General Officers Salaries, 
Allowances and Conditions Agreement, 1984 and shall 
supersede and replace the Greyhound Racing Control 
Board Administrative, Clerical and General Officers 
Salaries, Allowances and Conditions Agreement 1979, 
No. 2 of 1980. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Salaries and Salary Ranges 
5. Annual Increments 
6. Hours of Duty 
7. Weekend Duty 
8. Public Service Holidays 
9. Leave of Absence 

10. Allowances 
11. Contract of Service 
12. Copy of Agreement 
13. Term of Agreement 

3.—Scope. 
This Agreement shall apply to all Government Of- 

ficers employed by the Greyhound Racing Association 
in an Administrative, Clerical or General capacity. 

4.—Salaries and Salary Ranges. 
(a) subject to the provisions of the Public Service Ar- 

bitration Act 1966 the Greyhound Racing Association 
shall: 

(i) allocate to those offices categorised as Ad- 
ministrative and Clerical, such of the salaries 
and salary ranges as it deems appropriate 
taken from the Public Service Administrative 
and Clerical Divisions Salaries Award 1982, 
No. 1 of 1982 including amendments, 
replacements and variations; 

(ii) allocate to those offices categorised as 
General, such of the salaries and salary ranges 
as it deems appropriate taken from the Public 
Service General Division Salaries Agreement 
1982, No. 2 of 1982 including amendments, 
replacements and variations. 

(b) Subject to the provisions of this Agreement, all of 
the provisions of the Award and Agreement mentioned 
in subclause (a) of this clause shall be deemed to have 
been made between the parties in this agreement and 
shall apply mutatis mutandis. 

(c) Subject to the provisions of this Agreement all 
amendments, replacements and variations to the Award 
and Agreement referred to in subclause (a) of this clause 
shall vary concurrently and to the same extent the terms 
of this Agreement. 

5.—Annual Increments. 
Subject to good conduct, diligence and efficiency, an 

officer shall proceed to the maximum of the salary 
range allocated to the office occupied by that officer by 
annual increments. 

6.—Hours of Duty. 
(a) The ordinary hours of duty shall be thirty seven 

and one half hours per week, not exceeding seven and 
one half hours per day to be worked over any five days 
of the week. Each officer shall be entitled to two clear 
days off duty per week, provided that such days off du- 
ty need not be consecutive days. 

(b) Provided that the Greyhound Racing Association 
by written Instruction may vary the time of attendance 
because of the circumstances of public business or 
because of the nature of the duties of an officer or class 
of officer. The Civil Service Association shall be sup- 
plied with a copy of such Instruction. 

7.—Weekend Duty. 
(a) Subject to sub-clauses (b) and (c) of this clause, an 

officer, including the Chief Executive Officer, directed 
to work ordinary hours of duty on a Saturday or Sun- 
day shall be paid at the rate of time and one half. 

(b) (i) Where the Greyhound Racing Association gives 
sufficient notice prior to the working of ordinary hours 
on a Saturday or Sunday, the Chief Executive Officer 
will be required to take time off in lieu. 

(ii) Where the Chief Executive Officer gives sufficient 
notice prior to the working of ordinary hours on a 
Saturday or Sunday, the officer will be required to take 
time off in lieu. 

(c) (i) Time off in lieu by the Chief Executive Officer 
may be taken at a time mutually agreed upon between 
the Greyhound Racing Association and the Chief Ex- 
ecutive Officer. Provided that where the Chief Ex- 
ecutive Officer cannot take time off in lieu, payment 
shall be authorised. 

(ii) Time off in lieu may be taken at a time mutually 
agreed upon between the Chief Executive officer and 
the officer. Provided that where an officer cannot take 
time off in lieu, payment shall be authorised. 

(d) Such time off in lieu shall be determined on a 
hourly basis by dividing the normal hourly rate of pay 
into the amount which the officer would otherwise be 
entitled to in accordance with subclause (a) of this 
Clause. 

8.—Public Service Holidays. 
(a) Subject to sub-clauses (b) and (c) of this clause, an 

officer, including the Chief Executive Officer, directed 
to work ordinary hours of duty on a Public Service 
Holiday shall be paid at the rate of double time and one 
half. 

(b) (i) Where the Greyhound Racing Association gives 
sufficient notice prior to the working of ordinary hours 
on a Public Service Holiday, the Chief Executive Of- 
ficer will be required to take time off in lieu. 

(ii) Where the Chief Executive Officer gives sufficient 
notice prior to the working of ordinary hours on a 
Public Service Holiday, the officer will be required to 
take time off in lieu. 

(c) (i) Time off in lieu by the Chief Executive officer 
may be taken at a time mutually agreed upon between 
the Greyhound Racing Association and the Chief Ex- 
ecutive Officer. Provided that where an officer cannot 
take time off in lieu, payment shall be authorised. 

(ii) Time off in lieu may be taken at a time mutually 
agreed upon between the Chief Executive Officer and 
the officer. Provided that where an officer cannot take 
time off in lieu, payment shall be authorised. 

(d) Such time off in lieu shall be determined on a 
hourly basis by dividing the normal hourly rate of pay 
into the amount which the officer would otherwise be 
entitled to in accordance with subclause (a) of this 
Clause. 
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9.—Leave of Absence. 
Officers covered by the provisions of this Agreement 

shall be entitled mutatis mutandis to the same condi- 
tions relating to:— 

(i) Annual Leave 
(ii) Long Service Leave 

(iii) Sick Leave 
(iv) Short Leave 
(v) Leave Without Pay 

(vi) Study Leave 
(vii) Military Leave 

(viii) Maternity Leave, and 
(ix) Public Service Holidays 

as permanent officers employed under the provisions of 
the Public Service Act, 1978. 

10.—Allowances. 
(a) Subject to the provisions of this Agreement, the 

following Awards and any amendments thereto in- 
cluding replacement, shall be deemed to have been made 
between the parties to this Agreement and shall apply 
mutatis mutandis. 

(i) Public Service Miscellaneous Allowances 
Award, 1976, No. 17 of 1976; 

(ii) Public Service Motor Vehicle Allowances 
Award, 1976, No. 13 of 1976; 

(iii) Public Service Overtime Award, 1978, No. 10 
of 1978; 

(iv) Public Service Allowances (Higher Duties) 
Award, 1981, No. 8 of 1981. 

(b) Subject to the provisions of this Agreement, the 
conditions and allowances prescribed in the following 
Agreements shall apply: 

(i) Public Service Allowances (District) Agree- 
ment 1973, No. 5 of 1973; 

(ii) Public Service Camping Allowance Agreement 
1976, No. 6 of 1976; 

(iii) Public Service Diving and Flying Allowance 
Agreement 1977, No. 13 of 1977; 

(iv) Public Service Shift Work Agreement 1978, 
No. 24 of 1978. 

11 .—Contract of Service, 
(a) No officer shall leave the employ of the 

Greyhound Racing Association until the expiration of 
one month's written notice of his intention to do so, 
without the approval of the Greyhound Racing Associa- 
tion. 

(b) One month's written notice shall be given by the 
Greyhound Racing Association to an officer whose ser- 
vices are no longer required. 

(c) The Greyhound Racing Association may summari- 
ly dismiss an officer deemed guilty of gross misconduct 
or neglect of duty and the officer shall not be entitled to 
any notice or payment in lieu. 

(d) An officer having attained the age of sixty years 
shall be entitled to retire from the employ of the 
Greyhound Racing Association. 

(e) Every officer shall retire from the employ of the 
Greyhound Racing Association on attaining the age of 
sixty five years. 

12.—Copy of Agreement. 
Every officer shall be entitled to have access to a copy 

of this Agreement, the Awards and Agreements listed in 
Clause 10 and documentation of provisions listed in 
Clause 9 of this Agreement. 

13.—Terms of Agreement. 
This Agreement shall operate as from and including 

March 1, 1984 and shall remain in force for a period of 
three years, provided that at any time after the expira- 
tion of the first twelve months from the date of opera- 
tion of this Agreement or of the expiration of any 
period of twelve months from the date of operation of 
any variation thereof, either of the parties may 
negotiate with the other party to amend or add to this 
Agreement or approach the Public Service Arbitrator 
for an amendment of this Agreement. 

In witness whereof the parties hereto have hereunto 
set their hands and seals the day and year first before 
written. 

The Common Seal of the Civil Service Associa- 
tion of Western Australia Incorporated was 
hereunto affixed in the presence of 

O.S. MIDDLETON. 
R. MCDONALD. 

[L.S.] ANTHONY BLACK. 

The Common Seal of the Western Australian 
Greyhound Racing Association hereunto affixed 
in the presence of 

D. O'NEILL, 
Chairman. 

M. WARD, 
[L.S.] Executive Officer. 




