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STATE REVIEW OF 
NATIONAL WAGE DECISION, APRIL, 1984— 

Minimum Wage. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 104 of 1984. 

In the matter of the Industrial Arbitration Act 1979 and 
in the matter of proceedings under Division 3 of 
Part II of the said Act. 

Before the Commission in Court Session 
Chief Industrial Commissioner E. R. Kelly, 

Senior Commissioner D. E. Cort, 
and Mr Commissioner B. J. Collier. 

The 13th day of April, 1984. 

Mr A. R. Beech on behalf of the Trades and Labor 
Council of Western Australia. 

Mr S. Home on behalf of Attorney General for the 
State of Western Australia and the Public Service 
Board. 

Mr C. D. Lambert on behalf of the Confederation of 
Western Australian Industry (Inc.) 

Mr J. Collins on behalf of the Australian Mines and 
Metals Association. 

Reasons for Decision. 
CHIEF COMMISSIONER: By virtue of the provisions 
of section 51 of the Industrial Arbitration Act 1979, this 
Commission is obliged to consider a National Wage 
Decision made by the Australian Conciliation and Ar- 
bitration Commission on 4th April, 1984 (print F5000) 
and to make a General Order giving effect to it in 
awards of this Commission unless it is satisfied that 
there are good reasons not to do so. 

These proceedings were accordingly instituted by the 
Commission of its own motion to enable those matters 
to be considered and determined with the benefit of sub- 
missions from the Trades and Labor Council of 

Western Australia, the Confederation of Western 
Australian Industry (Inc.), the Attorney General, the 
Public Service Board and any other interested person. 

The decision of the Australian Commission provided 
for wage rates in Federal awards to be increased by 4.1 
per cent, that being the movement in the CPI for the 
September and December quarters 1983. The decision 
was made in accordance with principles adopted by the 
Australian Commission in September 1983 (print 
F2900). Similar principles were adopted by this Com- 
mission in October 1983 (63 W.A.l.G. 2207). 

The submissions of the parties appearing before us 
were brief but to the point. The Council observed that 
the decision of the Australian Commission recognised 
the effective role of the prices and incomes accord and 
that it continued the programme laid down in that Com- 
mission's September 1983 decision. The Council did not 
wish to advance any reason for which the National 
Wage Decision should not be followed in this State and 
positively urged its adoption. 

The Attorney General and the Public Service Board 
agreed that the National Wage Decision be adopted and 
made no other submission. 

The Confederation in a forceful submission urged the 
Commission not to follow the Australian Commission's 
decision and to refuse any increase in wage rates. 

Australian Mines and Metals Association drew our 
attention to the fact that in the National Wage Case it 
had, without success, put a submission in opposition to 
any increase. It believed that it would be pointless to at- 
tempt with the same arguments to persuade this Com- 
mission to a different conclusion. That was particularly 
so having regard for the provisions of section 51 of the 
Act. Nevertheless it sought to record its concern and to 
foreshadow the possibility of a more detailed submis- 
sion on the next occasion of proceedings of the present 
nature. 

The arguments advanced by the Confederation were 
founded upon the economic conditions of the country, 
which it was said would not, without unacceptable con- 
sequences, sustain a general increase in wage rates of 4.1 
per cent or at all. We think the arguments, though brief. 
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are deserving of respect and would require deeper con- 
sideration by the Commission if it were possible to ig- 
nore the totality of the political, social and industrial 
context in which our present decision must be made. It 
is unrealistic to suppose that we might do that. 
Moreover, the arguments put to us by the Confedera- 
tion were put to the Australian Commission in the Na- 
tional Wage Case and were not found sufficient to 
negate the presumption in the Principles that wage rates 
would be adjusted for the prescribed CPI movement. In 
this Commission's reasons for decision in October last 
we said:— 

For a system based on full indexation to be sus- 
tainable economically and industrially, the 
Australian Commission held that a number of re- 
quirements . . . must be met . . . Whether full in- 
dexation is sustainable, even if those requirements 
are met, is doubted by many in the community, but 
we believe that it certainly is not sustainable if they 
are not. 

One of those requirements was that there should 
be consistency between the Jta'.e and Federal 
tribunals in the operation of the system and the 
Australian Commission expressed the hope "that 
the State tribunals will find themselves able to ac- 
cept in substance" what it had done for the period 
for which it had done it. All parties appearing 
before us endorsed that view. (63 W.A.I.G. 2208.) 

The Confederation's arguments do not warrant a 
departure from that position adopted less than six 
months ago with the endorsement of all of the parties. A 
General Order will therefore be made giving effect to 
the National Wage Decision in awards of this Commis- 
sion. 

The Confederation also asked that we abandon a 
statement of policy made in our October 1983 decision 
with respect to applications by employers to worsen 
conditions of employment. It was argued that as a 
similar policy is not expressed in decisions of other 
tribunals, its retention here is inconsistent with the no- 
tion of uniformity inherent in the October decision. It 
was also submitted that the policy discriminates unfairly 
against applications by employers in that it adds a con- 
straint to which applications by unions are not subject. 

We find in those submissions no reasons to alter the 
statement of policy that as a general rule during the 
period that the Principles remain in operation claims by 
employers to worsen conditions should be refused 
unless the proposed changes are shown to be necessary 
and are on balance to the advantage to the employees 
immediately concerned. The constraint imposed by that 
policy is in our view quite consistent with the constraints 
imposed by the Principles upon applications by unions. 
The Confederation's request might have been seen to 
have more substance if it had been shown that the policy 
was causing the rejection in this jurisdiction of claims 
which were succeeding before tribunals in other States. 
As far as we are aware that is not the case. 

The Council asked that the General Order have effect 
from the same date as the National Wage Decision 
namely the beginning of the first pay period commenc- 
ing on or after 6 April, 1984 and although that involves 
a small measure of retrospectivity we think that it is the 
appropriate course to follow in the present case. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 104 of 1984. 

In the matter of the Industrial Arbitration Act 1979 and 
in the matter of proceedings under Division 3 of 
Part II of the said Act. 

Order. 
HAVING heard Mr A. R. Beech on behalf of the 
Trades and Labor Council of Western Australia; Mr S. 
Home on behalf of the Attorney General for the State 
of Western Australia and the Public Service Board; Mr 
C. D. Lambert on behalf of the Confederation of 
Western Australian Industry (Inc.) and Mr J. Collins on 
behalf of Australian Mines and Metals Association, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders and declares. 

1. That this Order applies to all awards specified 
in the schedule attached hereto. 

2. That each award so specified is hereby varied 
as follows, namely— 

(a) if it prescribes the minimum wage for 
adult employees, by substituting for 
that wage a wage of $189.90; 

(b) by increasing each other total wage rate 
for an adult employee in force im- 
mediately prior to the date of this Order 
by 4.1 per cent; 

(c) by increasing each total wage rate for a 
junior employee or an apprentice in 
force immediately prior to the date of 
this Order if it is expressed in money 
terms by 4.1 per cent; 

(d) if it prescribes a rate for shift work ex- 
pressed in money terms by increasing 
the amount of any such rate in force 
immediately prior to the date of this 
Order by 4.1 per cent; 

(e) if it prescribes a rate for leading hands, 
by increasing the amount of any such 
rate in force immediately prior to the 
date of this order by 4.1 per cent; and 

(f) if it prescribes a supplementary pay- 
ment or payments, by increasing the 
amount of any such payment in force 
immediately prior to the date of this 
order by 4.1 per cent. 

3. That any increase resulting from this order 
shall be calculated to the nearest 10 cents per 
week in the case of weekly rates, to the nearest 
one cent in the case of daily rates and, in the 
case of annual salaries, to the nearest dollar 
per annum. 

4. That each award which is varied by force of 
this Order be further varied in such terms as 
the Registrar, after consulting with a member 
of the Commission, Trades and Labor Council 
of Western Australia, Confederation of 
Western Australian Industry (Inc.) and the Of- 
fice of Industrial Relations deems necessary as 
a consequence of the said variation. 

5. That this order has effect from the beginning 
of the first pay period commencing on or after 
6th April, 1984. 

Dated at Perth this 13th day of April, 1984. 

By the Commission in Court Session, 

(Sgd.)E. R. KELLY, 
Commissioner. 
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Schedule. 

Aboriginal Police Aides Award; 31 of 1979. 
Aerated Water and Cordial Manufacturing Industry 

Award; 10 of 1975. 
Air Conditioning & Refrigeration Industry (Const.) 

Award; 10 of 1979. 
Ambulance Service Workers Award; 50 of 1968. 
Animal Welfare Industry Award; 8 of 1968. 
Art Gallery Attendants and Groundsmen Award; 31 of 

1980. 
Asbestos Cement Workers Award; 23 of 1960. 
Asbestos Jointings' Industry Award; 7 of 1967. 
Australasian Society of Engineers, Moulders and Foun- 

dry Workers, W.A. Branch (Egg Marketing Board) 
Award; 5 of 1979. 

Bag, Sack and Textile Workers Award; 3 of 1960. 
Bakers' (Country) Award; 18 of 1977. 
Bakers' (Metropolitan) Award; 15 of 1961. 
Bespoke Bootmakers and Repairers Award; 4 of 1946. 
Biscuit and Cake Manufacturing Award; 7 of 1971. 
Boilermakers' (Goldmining) Award; 33 of 1947. 
Boilermakers' (State Engineering Works) Award; 9 of 

1957. 
Breadcarters' (Country) Award; 17 of 1975. 
Breadcarters' (Metropolitan) Award; 35 of 1963. 
Brewery Craftsmen's Agreement Award; 368A of 1979. 
Brewery Engine Drivers' and Firemen's Agreement 

Award; 368B of 1979. 
Brewery Laboratory Employees' Award; 8 of 1983. 
Brewing Industry and Malting Industry Award; 33 of 

1982. 
Brick Manufacturing Award; 19 of 1979. 
Brushmakers Award; 30 of 1959. 
Building and Engineering Trades' (Nickel Mining & 

Processing) Award; 20 of 1968. 
Building Trades Award; 31 of 1966. 
Building Trades (Construction) Award; 14 of 1978. 
Building Trades' (Goldmining) Award; 29 and 32 of 

1965 and 4 of 1966. 
Building Trades' (Mining & Processing) Award; 15 of 

1969. 
Building Trades (State Energy Commission) Award; 1 

of 1959. 
Caretaker Watchmen's (State Electricity Commission) 

Award; 3 of 1967. 
Case and Box Making Award; 48 of 1951. 
Catering Employees and Tea Attendants (Government) 

Award; 34 of 1981. 
Catering Workers' (Food Service Management) Award; 

22 of 1976. 
Cement Tile Manufacturing Award; 3 of 1966. 
Cement Workers Award; 10 of 1967. 
Cereal Processing, Extracting and Manufacturing 

Award; 26 of 1970. 
Child Care Centres Aides Award; 5 of 1979. 
Child Care Centres (Child Care Workers) Award; 23 of 

1975. 
Child Care Centres (Child Care Workers) Private 

Award; 32 of 1980. 
Child Care Centres (Pre-School Teachers) Award; 22 of 

1975. 
Chubb Alarms Control Room Operators Agreement 

Award; 8 of 1979. 
Cleaners and Caretakers Award; 12 of 1969. 
Cleaners' (General and Window) Contractors Award; 3 

' of 1968. 
Cleaners' and Caretakers' (Car and Caravan Parks) 

Award; 5 of 1975. 
Cleaners and Caretakers (Government) Award; 32 of 

1975. 
Cleaners and Caretakers (Metropolitan Market Trust) 

Award; 9 of 1967. 
Clerks' (Accountants Employees) Award; 8 of 1982. 
Clerks' (Bailiffs' Employees) Award; 19 of 1976. 
Clerks' (Breweries) Award; 29 of 1963. 
Clerks' (Commercial, Social and Professional Services) 

Award; 14 of 1972. 
Clerks' (Commercial Radio and TV Broadcasters) 

Award; 14C of 1968. 

Clerks' (Credit and Finance Establishments) Award; 16 
of 1952. 

Clerks' (Customs and/or Shipping and/or Forwarding 
Agents) Award; 47 of 1948. 

Clerks' (Hotels, Motels and Clubs) Award; 7 of 1977. 
Clerks' (On-Course Totalisators) Award; 34 of 1976. 
Clerks' (Racing Industry—Betting) Award; 22 of 1977. 
Clerks' (Taxi Services) Award; 14B of 1968. 
Clerks' (Timber) Award; 61 of 1947. 
Clerks' (Wholesale and Retail Establishments) Award; 

38 of 1947. 
Clothing Trades Award; 16 of 1972. 
Cockburn Cement Laboratory Employees Award; 

CR175 of 1980. 
Commercial Travellers' and Sales Representatives 

Award; 43 of 1978. 
Community Welfare Department Hostels Award; A27 

of 1981. 
Concrete Masonry Block Manufacturing Award; 28 of 

1969. 
Confectionery Manufacturing Award; 19 of 1967. 
Country High School Hostels Award; 7A of 1979. 
Crown Seal Manufacturing Award; 13 of 1960. 
Crumpet Manufacturing Award; 12 of 1970. 
Dairy Factory Workers Award; 15 of 1964. 
Deckhands' (Passenger Ferries, Launches and Barges) 

Award; 15 of 1972. 
Dental Nurses' Award; 4 of 1965. 
Dental Technicians' and Attendants' Receptionists 

Award; 20 of 1979. 
Draughtsmen's, Tracers', Planners' and Technical Of- 

ficers Award; 11 of 1979. 
Dried Vine Fruits Industry Award; 8 of 1951. 
Drum Reclaiming Award; 21 of i961. 
Dry Cleaning and Laundry Award; 35 of 1978. 
Egg Processing Award; 42 of 1978. 
Electrical Trades (Goldmining) Award; 57 of 1968. 
Electrical Trades (Security Alarms Industry) Award; 27 

of 1979. 
Engine Drivers' (Building and Steel Construction) 

Award; 20 of 1973. 
Engine Drivers' (Earthmoving & Construction) Award; 

10 of 1963. 
Engine Drivers' (General) Award; 21A of 1977. 
Engine Drivers' (Goldmining) Consolidated 1968 

Award; 37 of 1947. 
Engine Drivers' (Government) Award; A5 of 1983. 
Engine Drivers' Minerals Production (Salt) Award; 43 

of 1968. 
Engine Drivers' (Nickel Mining) 1968 Award; 37 of 

1968. 
Engine Drivers' (North-West Abattoirs) Award; 4 of 

1969. 
Engine Drivers' (Sawmills) Award; 23 of 1952. 
Engine Drivers' (Shire Councils) Award; 24 of 1964. 
Engine Drivers' (State Energy Commission) Award; 15 

of 1977. 
Engine Drivers' (Town of Kalgoorlie) Award; 18 of 

1979. 
Engine Drivers' Country Power Station (State Energy 

Commission) Award; 19 of 1975. 
Engineering and Engine Drivers' (Nickel Smelting) 

Award; 4 of 1973. 
Engineers' (Goldmining) Award; 26 of 1947. 
Engineering Trades' and Engine Drivers' (Nickel Refin- 

ing) 1971 Award; 10 of 1971. 
Engineering Trades (Fremantle Port Authority) Award; 

42 and 48 of 1968. 
Engineering Trades (Government) Award; 29, 30 and 31 

of 1961 and 3 of 1962. 
Engineering Trades (State Energy Commission) Award; 

1 of 1969. 
Enrolled Nurses and Nursing Assistants (Government) 

Award; R7 of 1978. 
Enrolled Nurses' and Nursing Assistants (Private) 

Award; 8 of 1978. 
Farm Workers Award; 6 of 1946. 
Ferries Masters' and Engineers (Transport Trust) 

Award; 8 of 1965. 
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Fibrous Plaster and Cement Workers Award; 11 of 
1969. 

Fire Brigade Employees Award; 26 of 1971. 
Fire Brigade Employees' (Servicemen, Extinguisher and 

Hose Service Branch) Award; 3 of 1969. 
Fire Brigade Employees (Workshops) Award; 6 of 1981. 
Fire Brigade Officers Award; 489 of 1972. 
Fitters (Continuous Process Work) Hospitals Award; 20 

of 1971. 
Foodland Associated Limited (Western Australia) 

Warehouse Award; 27 of 1982. 
Fremantle Port Authority (Port Operations Officers') 

Award; 2 of 1976. 
Frozen Foods Award; 25 of 1977. 
Fruit Growing and Fruit Packing Award; 17 of 1979. 
Fruit and Produce Market Employees Award; 50 of 

1955. 
Fruit and Vegetable Processing and Packing Award; 41 

of 1978. 
Funeral Directors' Assistants Award; 18 of 1962. 
Furniture Trades (Government) Award; 34 of 1979. 
Furniture Trades Industry Award; 30 of 1979. 
Gaol Officers' Award; 12 of 1968. 
Gardeners (Education Department) Award; 46 of 1968. 
Gas Workers' (Fremantle Gas and Coke Co.) Agree- 

ment Award; 1 of 1974. 
Gas Workers' (State Energy Commission) Award; 6 of 

1978. 
Gate, Fence and Frames Manufacturing Award; 24 of 

1971. 
Gold Mining Award; 21 of 1967. 
Golf Link and Bowling Green Workers Award; 16 of 

1967. 
Government Chauffeurs Award; 13 of 1972. 
Government Engineering and Building Trades Foremen 

and Sub-Foremen Award; 15 of 1973. 
Government Water Supply (Kalgoorlie Pipeline) 

Award; 15 of 1981. 
Government Water Supply, Sewerage and Drainage 

Employees Award; 2 of 1980. 
Government Water, Sewerage and Drainage Foremen's 

Award; 27 of 1970. 
Grocery and Match Manufacturing Award; 11 of 1971. 
Groundsmen (Department of Agriculture) Award; 35 of 

1981. 
Health Workers—Community and Child Health Ser- 

vices Award; 21 of 1979. 
Hospital Employees' (Home of Peace) Award; 26 of 

1960. 
Hospital Employees' (N'Gal-a Mothercraft Training 

Centre) Award; 6A of 1958. 
Hospital Employees (Perth Dental Hospital) Award; 4 

of 1970. 
Hospital Laundry and Linen Service (Government) 

Award; 36 of 1981. 
Hospital Salaried Officers' (Dental Therapists) Award; 

27 of 1977. 
Hospital Salaried Officers' (Nursing Homes) Award; 18 

and 19 of 1974. 
Hospital Salaried Officers' (Private Hospitals) Award; 

28 of 1977. 
Hospital Salaried Officers' (Red Cross Blood Transfu- 

sion Service) Award; 17 of 1974. 
Hospital Salaried Officers' (Red Cross Social Work Ser- 

vice) Award; 17A of 1974. 
Hospital Salaried Officers' (Spastic Welfare) Award; 37 

of 1978. 
Hospital Salaried Officers' (Silver Chain) Award; 38 of 

1978. 
Hospital Workers' (Cleaning Contractors—Private 

Hospitals) Award; 2 of 1977. 
Hospital Workers (Government) Award; 21 of 1966. 
Hospital Workers' (Hostel Domestics) Award; 19 of 

1977. 
Hospital Workers' (Hostel Supervisors) Award; 6 of 

1978. 
Hostel Workers' (Aged & Disabled Persons Hostels) 

Award; 5 of 1976. 
Ice Cream and Frozen Confectionery Manufacturing 

Award; 2 of 1970. 

Immigration Reception Centres Workers Award; 9 of 
1966. 

Independent Schools' Teachers Award; 27 of 1976. 
Industrial Catering Workers Award; 29A of 1974. 
Iron and Steel Industry Workers' (Australian Iron and 

Steel Pty. Ltd.) Award; 1 of 1968. 
John Lysaght (Australia) Limited Award; 27 of 1967. 
Journalists' (Suburban & Free Newspapers) Award; 1 of 

1981. 
Kalgoorlie Printing Award; 28 of 1950. 
Ladies' Hairdressers Award; 30 of 1962. 
Landscape Gardening Industry Award; 18 of 1978. 
Laundry Workers Award; 8 of 1963. 
Licensed Car Salesmen's Award; 24 of 1978. 
Licensed Establishments' (Retail and Wholesale) 

Award; 23 of 1977. 
Lift Industry (Electrical and Metal Trades); 9 of 1973. 
Male Hairdressers Award; 17 of 1963. 
Manufacturing Chemists Award; 3 of 1976. 
Marine Stores Award; 13 of 1958. 
Meat Industry (Government) Award; A44 of 1981. 
Meat Industry (North West Abattoirs) Award; 18 of 

1981. 
Meat Industry (Sausage Casing Manufacturing) Award; 

32 of 1979. 
Meat Industry (State) Award; 9 of 1979. 
Meat Industry (Western Australian Lamb Marketing 

Board) Award; 37 of 1981. 
Meat Industry (Western Australian Meat Commis- 

sion—Robb Jetty Division) Award; 16 of 1976. 
Mental Health Nurses' Award; 13 of 1947. 
Mental Health Rehabilitation Assistants Award; 36 of 

1965. 
Metal Trades (General) Award; 13 of 1965. 
Metal Trades (Metropolitan Perth Passenger Transport 

Trust) Award; 1 of 1974. 
Metropolitan Prison Complex Catering Staff Award; 1 

of 1980. 
Mineral Earths Employees Award; 9 of 1975. 
Mineral Production (Salt Industry) Award; 36 of 1968. 
Mineral Sands Mining and Processing Industry Award; 

38 of 1981. 
Mineral Sands Mining and Processing (Engineering and 

Building Trades) Award; 6 of 1977. 
Motel, Hostel, Service Flat and Boarding House 

Workers Award; 29 of 1974. 
Motor Vehicle (Service Station, Sales Establishments, 

Rust Prevention and Paint Protection) Industry 
Award; 29 of 1980. 

Mowing and Gardening Services (Public Works Depart- 
ment) Award; 30 of 1969. 

Municipal Employees (Kings Park Board and Others) 
Outside Workers Award; 12 of 1972. 

Museum Attendants Award; 34 of 1980. 
Musicians Award; 10 of 1972. 
Nickel Mining and Processing Award; 18 of 1975. 
Nickel Refining Award; 6 of 1971. 
Nickel Smelting (Western Mining Corporation Ltd) 

Award; 18 of 1972. 
Nurserymen's Award; 10 of 1959. 
Nurses' (Day Care Centres) Award; 11 of 1976. 
Nurses' (Day Care Centres) Agreement Award; 18 of 

1974. 
Nurses' (Dentists' Surgeries); 44A of 1976. 
Nurses' (Doctors' Surgeries); 44 of 1976. 
Nurses' (Homes of Peace) Award; 28 of 1963. 
Nurses' (Independent Schools) Award; 21B of 1962. 
Nurses' (Infant and Pre-School Health) Award; 6 of 

1970. 
Nurses' (Mothercraft Home and Training Centre) 

Award; 15 of 1965. 
Nurses' (Private Hospitals) Award; 1 of 1966. 
Nurses' (Public Health and Industrial) Award; 25 of 

1963. 
Nurses (Public Hospitals) Award; 6 of 1968. 
Nurses' (Red Cross Blood Transfusion Service) Award; 

16 of 1979. 
Nurses' (Royal Flying Doctor Service) Award; 18 of 

1982. 
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Nurses' (Silver Chain Association) Award; 14 of 1965. 
Nurses (Welfare and Corrections) Award; 3 of 1973. 
Optical Mechanics Award; 9 of 1970. 
Paint and Varnish Makers Award; 22 of 1957. 
Painters' (Shipping) Award; 32A of 1961. 
Particle Board Employees Award; 22 of 1964. 
Particle Board Industry (S.W.L.D.) Award; 10 of 1978. 
Pastrycooks Award; 17 of 1978. 
Permanent Building Societies (Administrative and 

Clerical Officers) Award; 26 of 1975. 
Pest Control Industry Award; 9 of 1982. 
Peters Ice Cream (W.A.) Ltd. Laboratory and 

Technical Employees Award; 12 of 1981. 
Photographic Industry Award; 9 of 1980. 
Pipe, Tile and Pottery Manufacturing Industry Award; 

34 of 1978. 
Plaster Mill Workers Award; 6 of 1962. 
Plastic Manufacturing Award; 5 of 1977. 
Plywood and Veneer Workers Award; 24 of 1952. 
Plywood and Veneer Workers (S.W.L.D.) Award; 28 of 

1981. 
Police Award; 2 of 1966. 
Porcelain Workers Award; 1 of 1970. 
Poultry Breeding Farm and Hatchery Workers Award; 

20 of 1976. 
Printing (Country) Award; 9 of 1969. 
Printing (Government Printing Office) Award; 31 of 

1975. 
Printing (Newspaper); 23 of 1973. 
Private Hospital Employees Award; 27 of 1971. 
Professional Accountants' Officers Award; 20 of 1972. 
Psychiatric Nurses' (Public Hospitals) Award; 14 of 

1973. 
Quarry Workers Award; 13 of 1968. 
Radio and Television Industry Workers Award; 3 of 

1980. 
Rangers (National Parks Authority) Award; 17 of 1981. 
Refractory Workers' (Kaiser Refractories) Award; 3 of 

1981. 
Residential Child Care Award; A28 of 1981. 
Restaurant, Tearoom and Catering Workers Award; 48 

of 1978. 
Retail Pharmacists Award; 23 of 1965. 
Rock Lobster and Prawn Processing Award; 24 of 1977. 
Roof Tile Fixers Award; 20 of 1975. 
Rope and Twine Workers Award; 11 of 1963. 
Saddlers and Leatherworkers Award; 7 of 1962. 
Saw Servicing Establishments Award; 17 of 1977. 
School Employees' (Independent Day and Boarding 

Schools) Award; 7 of 1979. 
School Employees' (University Colleges and Swanleigh) 

Award; 7B of 1979. 
Second Engineers (Public Works Department) Award; 

C392 of 1982. 
Security Officers Award; 25 of 1981. 
Sheet Metal Workers Award; 10 of 1973. 
Sheet Metal Workers (Government) Award; 31 of 1973. 
Ship Painters' and Dockers Award; 29 of 1960. 
Shop and Warehouse (Wholesale & Retail 

Establishments) Award; 32 of 1976. 
Show Ground Maintenance Workers Award; 55 of 

1968. 
Slow Learning Children's Group (Salaried Officers) 

Award; 13 of 1977. 
Soap and Allied Products Manufacturing Award; 25 of 

1960. 
Soft Furnishings Award; 23 of 1982. 
Sporting Grounds Maintenance Workers Award; 71 of 

1948. 
State Batteries Award; 42 of 1977. 
State Research Stations, Agricultural Schools and Col- 

lege Workers Award; 23 of 1971. 
Storemen (Government) Award; 20 of 1969. 
Storemen (State Energy Commission) Award; 4 of 1971. 
Storemen's (Explosive Magazines) Award; 7 of 1965. 
Storemen's Independent Wooldumpers Pty Ltd Award; 

36 of 1982. 
Storemen's Rapid Metal Developments (Aust.) Pty Ltd 

Award; 44 of 1982. 

Sugar Refining Award; 41 of 1982. 
Supermarkets and Chain Stores (Western Australia) 

Warehouse Award; 26 of 1982. 
Superphosphate Workers Award; 7 of 1975. 
Surveying Industry Award; 45 of 1982. 
Swanleigh (Salaried Staff) Award; 30 of 1978. 
Tea Attendants' and Canteen Workers (State Energy 

Commission) Award; 27 of 1974. 
Teachers Aides' Award; 4 of 1979. 
Teachers' Aides' (Independent Schools) Award; 1 of 

1983. 
Teachers (Kindergartens) Award; 22 of 1963. 
Theatrical Employees (Perth Theatre Trust) Award; A9 

of 1983. 
Thermal Insulation Contracting Industry Award; 1 of 

1978. 
Ticket Writers Award; 29 of 1958. 
Timber Workers Award; 36 of 1950. 
Timber Yard Workers Award; 11 of 1951. 
Tin Mining Award; 14 of 1971. 
Titanium Oxide Manufacturing Award; 8 of 1975. 
Tool and Material Storemen (Education Department) 

Award; 24 of 1974. 
Transport Workers' (Eastern Goldfields Transport 

Board) Award; 23 of 1976. 
Transport Workers' (General) Award; 10 of 1961. 
Transport Workers (Government) Award; 2A of 1952. 
Transport Workers' (Passenger Vehicles) Award; 47 of 

1978. 
Transport Workers' (State Energy Commission) 

Award; 40 of 1965. 
Vehicle Builders Award; 9 of 1971. 
Vehicle Builders (Public Works Department) Award; 36 

of 1971. 
Ward Assistants (Mental Health Services) Award; 35 of 

1966. 
Watchmakers' and Jewellers Award; 10 of 1970. 
Western Australian Arts Orchestral Foundation Inc. 

Award; A4 of 1984. 
Wharves and Ships Watchmen Award; 4 of 1982. 
Wineries Award; 31 of 1969. 
Wire Manufacturing (Australian Wire Industries Pty 

Ltd) Award; 24 of 1970. 
Wood Chip Industry Award; 21 of 1976. 
Wool, Hide and Skin Store Employees Award; 8 of 

1966. 
Wool Scouring and Fellmongery Industry Award; 32 of 

1959. 
Wool Sorters' (Wool Scouring Works) Award; 41 of 

1956. 
Zoological Gardens Employees Award; 29 of 1969. 
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INDUSTRIAL APPEAL COURT— 

Appeals Against Decision 
of Full Bench— 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 1 of 1984. 

In the matter of an appeal from the decision of the Full 
Bench of the Western Australian Industrial Com- 
mission given in Application No. 619 of 1983 dated 
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BRINSDEN J.: This is an appeal from the Full Bench of 
the Western Australian Industrial Commission (the Full 
Bench) pursuant to section 90(1) of the Industrial Ar- 
bitration Act, 1979 (the Act) which permits an appeal 
from the Full Bench on the ground that the decision is 
erroneous in law or is in excess of jurisdiction but upon 
no other ground. Briefly stated the matter got under 
way like this. The respondent (the Union) whose Con- 
stitution provided for industrial coverage of employees 
of the appellant (the Company) applied to the Commis- 
sion for an industrial award. Presumably in this case the 
industrial matter was the desire on the part of the Union 
to have an award regulating the working conditions of 
some members of the Union. The proposed award was 
attached to the notice of application. The Company op- 
posed the making of the award primarily on the ground 
that it was unnecessary and undesirable and would not 
further the objects of the Act. Reference was made to 
the fact that the Union and the Company had already 
entered into an agreement in or about December 1980 in 
writing which regulated to a large degree the conditions 
of employment of those persons being members of the 
Union and employed by the Company in certain 
classifications specified in the agreement. It might be 
convenient to mention here the coverage of the propos- 
ed award was less extensive than the agreement since it 
did not seek to cover all the classifications but limited 

itself primarily to classifications involving those persons 
concerned with railway operations. The matter came on 
before Commissioner Fielding (the Commissioner) who 
was not persuaded an award should be made. Sum- 
marising his conclusions towards the end of his judg- 
ment the Commissioner said: 

The proposed Award in the main only restates 
conditions of service which are already involved in 
individual contracts of employment and reinforced 
by a formal Agreement entered into between the 
parties after protracted negotiations. Such dif- 
ferences as there are, are, in my opinion, neither 
fairly nor reasonably resolved in the way sought by 
the Applicant, and could more appropriately be the 
subject of discussions between the parties. Further, 
the Award by its terms is very limited in scope more 
so than the Applicant's Constitution would re- 
quire. It would apply only to a limited area of the 
Respondent's operations. Some of the Respon- 
dent's workforce for whom the Applicant has con- 
stitutional coverage would not be covered by it, in- 
cluding some who are already members of the Ap- 
plicant, with the result that there would be some 
staff personnel whose conditions were Award 
regulated and others who were not.This contrasts 
with the Agreement which is much broader in scope 
and is the standard for the Respondent's staff. 

Being dissatisfied with the Commissioner's decision 
the Union appealed to the Full Bench. By a majority 
(the Senior Commissioner and Commissioner Halliwell, 
the President dissenting) the appeal was allowed and the 
matter was remitted to the Commissioner for further 
hearing and determination. The Company now appeals 
from the decision of the Full Bench. There are 11 
grounds of appeal but they can be summarised in this 
way. It is complained the Full Bench failed to apply the 
correct test to an appeal from the discretionary judg- 
ment of the Commissioner, failed to recognise and base 
its findings upon the principle that the making or refusal 
of an award is a matter of discretion for the Commis- 
sioner at first instance and in the absence of a finding by 
the Full Bench error of or principle it should not have 
allowed the appeal. It is also said the Full Bench was 
wrong by basing its finding on an incorrect principle 
namely that unless good reason was shown for an 
award not to issue then it should issue, also in holding 
that the Act gives a union a prima facie right to an 
award or alternatively that it has such a right when ob- 
jection is raised to the making of an award and, in the 
circumstances, if the union had a prima facie right to an 
award there was insufficient evidence to justify the mak- 
ing of an award. There are, also, a number of matters of 
fact said to have been found by the Full Bench which are 
also attacked. They are: making a finding contrary to 
the evidence, that the Company without good cause had 
departed from the spirit and intent of the agreement, 
that the appellant unilaterally having altered conditions 
of employment without good cause and departing from 
the spirit and intent of the agreement demonstrated the 
need for an award, in accepting in the absence of 
evidence, the assertion by the respondent's advocate 
from the Bar Table that the majority of the Union 
members employed by the Company were engaged in 
connection with its rail operations, and finally in fin- 
ding that the majority of the Union's membership 
employed by the Company felt that the protection of an 
award was necessary. 

The first matter which arises for consideration is how 
the Full Bench should have approached the appeal pur- 
suant to the powers given to it under section 49 (4). The 
parties to this appeal took varying views of the construc- 
tion of that subsection. Subsection (4) provides that an 
appeal shall be heard and determined on the evidence 
and matters raised in the proceedings before the Com- 
mission. By subsection (1) the Commission means the 
Commission constituted by a Commissioner, so in this 
case the Full Bench was limited to hearing and determin- 
ing the appeal on the evidence and matters raised in the 
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"proceedings before the Commission. The Union con- 
tends the appeal provision is in the nature of a rehearing 
limited only in accordance with the restriction in sub- 
paragraph (4) while the Company says the approach 
should be along the lines of what was said by the High 
Court in House v. The King 55 C.L.R. 499 at 504. This 
particular Act by section 14 (2) provides that a Commis- 
sioner sitting alone constitutes the Commission and ex- 
cept as otherwise provided while so sitting has all the 
powers and jurisdiction of the Commission. Part of that 
jurisdiction is to be found in section 23. In other words, 
the Commissioner has cognisance of and authority to 
enquire into an industrial matter and make an award 
and in doing so he shall have regard to the provisions of 
section 26 and in particular subsection (1) (a) which pro- 
vides that in the exercise of its jurisdiction under the Act 
the Commission shall act according to equity, good con- 
science, and the substantial merits of the case without 
regard to technicalities or legal forms. The general 
scheme of the Act appears to give to the individual 
Commissioners extensive jurisdiction to decide matters 
at first instance. However, in section 27 (1) (p) with 
the consent of the Chief Industrial Commissioner a 
Commissioner may refer the matter, that is an industrial 
matter or any part thereof, to the Commission in Court 
Session for hearing and determination (the Commission 
in Court Session is composed of three Commissioners) 
or with the concurrence of the President any matter of 
law to the Full Bench. Section 49 provides an avenue of 
appeal from a decision of a Commissioner to the Full 
Bench. The very nature of the proceedings is "an ap- 
peal". Nowhere does the section state the appeal is to be 
heard as if it was a rehearing. I do not think any 
guidance can be obtained from the provisions of the 
Supreme Court Act 1935 and Amendments or the Rules 
of the Supreme Court. But I think there is guidance to 
be found in the decision of A.W.U. v. Poon Bros. 
(W.A.) Pty. Ltd. 4 I.R. 394. This was a decision of the 
Australian Conciliation and Arbitration Commission 
constituted under the Conciliation and Arbitration Act, 
1904 and Amendments and expressly dealt with the 
principles to be applied by that Full Bench when deter- 
mining an appeal from a Commissioner pursuant to sec- 
tion 35 of that Act. It would appear that section 35 is in 
very similar terms to section 49 of the Act and I am 
unable to see any significant or material difference. At 
p.400 of the report their Honours, after referring to the 
decision of Warren v. Coombes 142 C.L.R. 531 and 
noting that it had no application to the review of a 
discretionary judgment, said: 

but in the great majority of cases, the decisions 
brought before a full bench on appeal have come 
from a single member who has been required to ex- 
ercise a discretion in reaching his conclusion. In our 
opinion, the approach to those decisions should ac- 
cord with the principles stated and applied by full 
benches of the Commission for many years. These 
basically followed the principles published in 
House v. The King, which have been affirmed by 
the High Court on a number of occasions since 
1936. 

Earlier in their judgment their Honours quoted the 
Full Bench in re Rates of Pay for Engineers: and 
C.S.I.R.O. Technical Association 167 C.A.R. 497 at 
500 where it said: 

Moreover, it seems to us that the appellants 
argued this case as if we were sitting at first in- 
stance. We are an appeal bench and it is not for us 
merely to substitute our views for those of the ar- 
bitrator assuming that they are different, we must 
be satisfied that the arbitrator was in error on a 
matter fundamental to the due resolution of the 
issue before him. 

I propose to follow the Full Board in A.W.U. v. Poon 
as to the correct approach of the Full Bench pursuant to 
section 49 to an appeal from a Commissioner exercising 
a discretionary judgment. 

The next matter concerns the approach the Commis- 
sioner should have taken in deciding whether to make 

an award. In Hamersley Iron Pty. Ltd. v. Federated 
Clerks Union 62 W.A.I.G. 2418 at 2420 the President 
said: 

Members of the Commission have constantly 
recognised the interest which Unions have in secur- 
ing award conditions from employees over whom 
constitutional coverage is held. In the generality an 
award will be issued by the Commission unless 
good reason exists to refuse it. It is not incompati- 
ble with section 26 (or formerly section 69) to 
regard a claim by a union for an award as raising a 
presumption of a prima facie case except where a 
bona fide challenge is raised, with the union, or 
before the Commission, in which case the union, 
would be required to positively prove a case. It is, 
nevertheless, trite law that no rule or principle ex- 
ists whether under the repealed Act or under the 
present Act, which derogates from the obligation 
of the Commission to act according to equity, good 
conscience and the substantial merits of the case on 
each occasion the issuance of an award is sought. 

There is no doubt a formidable body of support, 
some of it of considerable antiquity, for the proposition 
enunciated by the President. One needs to cite only in re 
Milk Carters (Country) Conciliation Committee (1941) 
l.R. (N.S.W.) 625 per De Baun J. at 69. I question this 
approach however under the present Act. No doubt 
where a Union seeks an award for those persons over 
whom it has industrial coverage, and there is no bona 
fide opposition to it, a Commission will usually form 
the view that the substantial merits of the case require 
the making of an award but before reaching that conclu- 
sion it would need to consider all the other provisions of 
section 26 (1) as, for example, the interested persons im- 
mediately concerned whether directly affected or not 
and where appropriate the interests of the community as 
a whole. I do not think it proper to erect as a proposi- 
tion of law previous rulings that a union is prima facie 
entitled to an award. In all cases it will be necessary to 
reach the decision in the light of the provisions of sec- 
tion 26 and it would seem the union which desires an 
award would have the burden of establishing that on the 
substantial merits of the case an award should be made. 
In this particular case the Commissioner clearly formed 
the view the substantial merits did not justify making 
the award and the question is whether, as a matter of 
law, the majority erred in overturning that decision. 

After an extensive review of the evidence, and 
quoting the passage in the Commissioner's judgment 
which is already the subject of quote in these reasons, 
the President stated the Commissioner had considered 
the factors of the case in the manner prescribed by the 
Act and with due regard for its objects, and given the 
nature of its task, he did not consider the exercise of the 
discretion had miscarried. In short, the President was 
unable to find any error in the judgment appealed from. 
The majority judgment was given by the Senior Com- 
missioner. It is necessary to deal with this judgment in 
detail. 

In the earlier part of the reasons of the Senior Com- 
missioner he states "In some respects at least the claim 
was in terms no different from the agreement but in my 
view the central issue is whether the employees concern- 
ed were entitled to have the protection of an award of 
the Commission rather than any provided by their con- 
tract of employment or the agreement". I agree that 
that was the central issue but the quesiton is not to be 
answered simply on the basis of some supposed entitle- 
ment but rather on whether the Union has satisfied the 
Commissioner on the substantial merits it should have 
the protection of an award, taking into account what 
was urged to the contrary. This idea is followed up 
shortly after in the reasons for judgment when the 
Senior Commissioner said "it seems to me that the basic 
question to be determined is whether the finding by the 
Commission that there was no need for an award was 
one reasonably open on the material before it in the pro- 
ceedings". I would agree with that view but not with the 
following sentence which reads "Was good reason 
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shown for an award not to issue?" Though it is 
repetitious, I again state what the Commissioner had to 
decide was whether on the substantial merits of the case 
he should exercise his discretion in favour of making an 
award. 

The Senior Commissioner quotes a passage from the 
reasons for judgment of the Commissioner in which the 
Commissioner states "Although it is true to say as the 
Applicant alleged that some of the basic conditions of 
service, in particular those relating to leave loading, 
travel assistance, shift allowances, accommodation and 
electricity charges and long service leave, have been 
altered without the notice stipulated in the Agreement, 
in the main the alterations were made so as to improve 
those conditions". The emphasis which the Senior 
Commissioner placed on that passage is shown by his 
underlining all of it except the passage "in the main the 
alterations were made so as to improve those condi- 
tions". The agreement provided in clause 1.2 "The 
Company will not act in the future to change any condi- 
tions of employment herein expressed in rgspect of those 
who are members of (the Union) without first having 
given one month's notice to (the Union) of its intention 
to so act". (Underlining supplied.) It was found as a 
fact and the evidence clearly shows, some of the basic 
conditions of employment were altered by the Company 
without giving to the Union one month's notice. The er- 
ror which the Senior Commissioner found in the judg- 
ment of the Commissioner seems to arise out of this 
question for he expressly says he disagrees with the 
Commissioner's comment that he could not think that 
the Union would expect or want the employer, having 
made up its mind to better conditions of employment 
to await for one month as per the agreement before the 
implementation of these better conditions. There is no 
doubt that the foundation of the Senior Commissioner's 
decision to upset the decision appealed from the rests on 
this point, because in the second last paragraph of his 
judgment he says that having considered the evidence he 
has reached a conclusion that at times the Company 
unilaterally altered conditions of employment and, 
"without good cause, has departed from the spirit and 
intent of the agreement". And it was for that reason he 
concluded the Union had demonstrated there was a need 
for an award coverage. As far as I can see the Commis- 
sioner's judgment was not accepted as being in error in 
any other respect. 

The essence of the matter is to examine the Com- 
pany's actions in having changed conditions of employ- 
ment without notice in the light of all the other matters 
relevant to the question whether an award should be 
made. The task, 1 think, is essentially one of evaluation. 
It is clear the Commissioner thought the breaches of the 
agreement were insignificant in the total picture whereas 
the Senior Commissioner thought otherwise. If the 
Commissioner's view is clearly shown to be wrong then 
of course there may be foundation for reversing his 
decision but if in the end his view was one open to him 
on the evidence (even though the Full Bench had, it 
heard the matter initially, might have taken a different 
view) then there exists no justification for reversing his 
decision. The reason why the agreement provided for 
giving one month's notice was to enable the Union to in- 
voke the provisions of clause 1.2 which permitted the 
Union, if it disagreed with the proposed change, to refer 
the issue, the subject of the disagreement, to the In- 
dustrial Commission for determination. It must also be 
appreciated that not all changes in conditions of 
employment were subject to the one month's notice but 
only those "herein expressed" in the agreement. One of 
the problems facing the Company was that the Union 
would not tell it who were its members. There is no 
doubt that a number of the Company's staff members, 
even some covered by the classification in the agree- 
ment, and in the proposed award, were not members of 
the Union and therefore not embraced within the ambit 
of the agreement. Consequently, the Company was 
placed in a dilemma if it wished to improve the condi- 
tions of employment of its staff because it did not know 

to whom it could apply the proposed change immediate- 
ly and who were those, who through the Union, would 
require one month's notice. What it did was to give the 
benefit of the improvement to all its staff members 
without notice to the Union. If what I have said fully 
covers the circumstances in which changes were made 
without notice I find it difficult to understand how one 
could conclude the Company, as did the Senior Com- 
missioner, had departed from the spirit and intent of the 
agreement. The spirit and intent of the agreement is to 
avoid future confrontation between the Company and 
the Union and its members. I can think of nothing more 
calculated to upset Union members, and contrary to the 
spirit and intent of the agreement, for the Company to 
have given to non union members a benefit immediate- 
ly, and Union members the benefit a month later. The 
Senior Commissioner states the Union, if given notice 
of a change of benefit to which its members were entitl- 
ed, would have the opportunity to waive that notice or, 
for that matter, the change could be applied restrospec- 
tively. But the express provisions of Clause 1.2 provide 
the Company will not act in the future to change any of 
the conditions until it has given one month's notice. In 
other words, the Company's right to change a condition 
does not become absolute until after the one month's 
notice so even a unilateral waiver by the Union would 
not as a matter of construction require the Company to 
alter the condition before the expiry of a month from 
the notice. Pursuant to the agreement, for the Company 
to make the benefit available immediately would involve 
a waiver of the notice by the Union and the agreement 
of the Company to make the benefit available im- 
mediately. What happened in fact appears to be this. 
The agreement was altered in respect of these particular 
changes by the Company making the benefit available 
immediately and the Union by implication waiving the 
notice and on behalf of its members accepting the im- 
mediate benefit. Apparently there was no evidence the 
Union complained to the Company (before the hearing 
of the application) that the conditions were unilaterally 
varied to the employees' benefit without being the sub- 
ject of one month's notice. 

The Union seeks to support the majority judgment by 
arguing that it is based on two reasons why it was 
thought the Commissioner erred. And they were, 
unilateral alteration of conditions of employment by the 
Company and, without good cause, the departure by the 
Company from the spirit and intent of the agreement. It 
would appear from the reasons for judgment of the 
Senior Commissioner his conclusion in these two 
respects is from a consideration of all the material 
before the Commission. However, he does not point to 
any unilateral alteration of conditions of employment 
other than those expressly referred to by the Commis- 
sioner in that passage of his judgment which was quoted 
and underlined by the Senior Commissioner. The two 
main complaints stressed by counsel for the. Union 
before us related to changeover time and the splitting of 
long service leave. In respect of both these matters it was 
claimed the Company had unilaterally changed the con- 
ditions of employment. Insofar as a change was effected 
it was not contrary to the agreement because neither of 
these conditions appears in the agreement. The 
changeover time seems to have been something of a 
storm in a teacup. Originally one shift extended half an 
hour into the relief shift. For that half hour the earlier 
shift workers were paid for overtime. The Company 
made two changes, firstly to reduce the time to 15 
minutes then to organise the shifts so that there was no 
overlapping. Thus the Company removed the obligation 
to pay for overtime. I am completely unable to see how 
a legitimate grievance could have arisen over the Com- 
pany's action. In any event it is noteworthy that when 
asked to supply a list of grievances the Union by letter 
dated 24th March, 1983 made no reference to this mat- 
ter. The splitting of long service leave had apparently 
been enjoyed in the past in that before the expiry of 10 
years which was the basic service period for the 
establishment of long service leave, a worker was allow- 
ed to take a proportion of that leave provided he had 
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completed five years. The Company apparently altered 
that system but it is noteworthy by some date at least no 
later than April 1983 the long service leave entitlement 
was exactly on the same basis as claimed in the award. 
Furthermore, this was not one of the grievances com- 
plained about in the letter of 24th March, 1983. I am 
unable to perceive how this matter of long service leave 
could be described as other than an illusory grievance. 

With respect I am unable to see the Commissioner's 
reasons for judgment have been shown to be in any way 
in error. The majority judgment took a different view of 
certain aspects of the case evaluating certain facts found 
by the Commissioner in a different manner to him but 
that does not demonstrate error on behalf of the Com- 
missioner sufficient to overturn his judgment. Indeed it 
is my view so far as that matters, the Commissioner's 
assessment is to be preferred to that of the majority. 

I would allow the appeal. 
KENNEDY J.: I have had the benefit of reading in draft 
the reasons to be published by the President. I agree 
with His Honour's conclusion and, this being the case, 1 
can express my reasons shortly. 

The application before the Commissioner was an ap- 
plication under section 23 of the Industrial Arbitration 
Act, 1979, for an award covering employees in certain 
staff classifications employed by the appellant in its rail 
operations in the iron ore production and processing in- 
dustry. In dismissing that application, the Commis- 
sioner was acting in the exercise of a discretionary judg- 
ment. That this is so was rightly acknowledged in the 
respondent's grounds of appeal to the Full Bench, 
which complained of his failure to exercise the discre- 
tion according to law and in accordance with the 
evidence before him and further complained that his 
refusal to make an award exceeded the limits of a sound 
discretionary judgment. 

The appeal to the Full Bench was brought under sec- 
tion 49 of the Act, which provides that, subject to that 
section, an appeal lies to the Full Bench in the manner 
prescribed from any decision of the Commission (mean- 
ing the Commission constituted by a Commissioner). By 
subsection (4), an appeal is to be heard and determined 
on the evidence and matters raised in the proceedings 
before the Commissioner. Clearly, this being so, section 
26 (1) (b) of the Act can have no application in an ap- 
peal. 

The legislature has quite deliberately, it seems to me, 
chosen the avenue of an appeal from decisions at first 
instance. It has not elected to have the Full Bench deal 
with a matter as if it were hearing the initial application 
to the Commissioner. Clearly established principles 
limit the manner in which appellate jurisdiction is exer- 
cised in respect of decisions involving discretionary 
judgment. These principles were considered once again 
recently in Mallet v. Mallet, an unreported decision of 
the High Court delivered on 10th April, 1984 but see 
also House v. The King (1936) 55 C.L.R. 499 at p.504, 
Lovell v. Lovell (1950) 81 C.L.R. 513 at p.519, 
Australian Coal and Shale Employees' Federation v. 
Commonwealth (1953) 94 C.L.R. 621 at p.627 and 
Gronow v. Gronow (1979) 144 C.L.R. 513. 

Although at one point in his reasons the learned 
Senior Commissioner referred to the basic question to 
be determined as being whether the finding by the Com- 
mission that there was no need for an award was one 
reasonably open on the material before it, he did not 
pursue this approach and, in my view, he proceeded 
then to exercise his own discretion, a discretion which 
was properly that of the Commissioner. The words of 
Stephen J. in Gronow v. Gronow (supra) at pp.519-520 
appear to me to be entirely apposite in this regard:— 

The constant emphasis of the cases is that before 
reversal an appellate court must be well satisfied 
that the primary judge was plainly wrong, his deci- 
sion being no proper exercise of his judicial discre- 
tion. While authority teaches that an error in the 
proper weight to be given to particular matters may 
justify reversal on appeal, it is also well established 

that it is never enough that an appellate court, left 
to itself would have arrived at a different conclu- 
sion. When no error of law or mistake of fact is 
present, to arrive at a different conclusion which 
does not of itself justify reversal can be due to little 
else but a difference of view as to weight: it follows 
that disagreement only on matters of weight by no 
means necessarily justifies a reversal of the trial 
judge. Because of this and because the assessment 
of weight is particularly liable to be affected by see- 
ing and hearing the parties, which only the trial 
judge can do, an appellate court should be slow to 
overturn a primary Judge's discretionary decision 
on grounds which only involve conflicting 
assessments of matters of weight. In this present 
case it should not have done so at all. 

In my opinion the President of the Commission was 
correct in his summation of the position:— 

It appears from the reasons that the Commission 
considered the factors of this case in the manner 
prescribed by the Act and with due regard for its 
object and given the nature of its task I do not con- 
sider that the exercise of discretion to refuse the ap- 
plication is afflicted by any error which would per- 
mit us to review that determination. 

I would accept that the matter was finely balanced 
and it may very well be that had the Commissioner ar- 
rived at the contrary conclusion, it would not have been 
open to reversal on appeal. The discretion, however, 
was his. In my opinion the majority of the Full Bench 
erred in substituting their opinion for that of the Com- 
missioner. I would therefore allow the appeal. 
OLNEY J.: This is an appeal pursuant to section 90 of 
the Industrial Arbitration Act, 1979 from a decision of 
the Full Bench of the Western Australian Industrial 
Commission. The Act limits the grounds upon which an 
appeal lies to this Court to cases where the decision ap- 
pealed from is erroneous in law or is in excess of 
jurisdiction. 

The Full Bench decision appealed from was. itself a 
decision given on an appeal from a decision of the Com- 
mission constituted by a single Commissioner. That ap- 
peal was made pursuant to section 49 (2) of the Act. 
There is no statutory restriction on the grounds upon 
which an appeal may be made to the Full Bench from a 
decision of the Commission constituted by a single 
Commissioner but the Act provides in section 49 (4) (a) 
for such an appeal to be heard and determined on the 
evidence and matters raised in the proceedings before 
the Commission (scil. the Commission constituted by a 
single Commissioner). The appellant before this Court 
does not claim that the Full Bench acted in excess of its 
jurisdiction but rather that it erred in law in a number of 
respects. The grounds of appeal are detailed in the judg- 
ment of Brinsden J. and I do not intend to canvass them 
herein. 

In order to understand the issues now before this 
Court it is necessary to know something of the 
background to the proceedings. The appellant is an 
employer engaged in the iron ore production and pro- 
cessing industry in the Pilbara region of this State and 
therein employs a large number of employees including 
employees engaged in various classifications of a super- 
visory nature in the operation of its railway system. The 
respondent is a registered industrial union of employees 
which is entitled to enrol as members, inter alia, the 
employees of the appellant last referred to. On 25th 
November, 1982 the respondent gave notice of an ap- 
plication to the Commission in which it sought an award 
in the terms of a schedule annexed to the application 
(hereafter referred to as the log of claims). In answer to 
the application and pursuant to the Industrial Commis- 
sion Regulations 1980, the appellant gave notice to the 
Commission on 13th December, 1982 that it:— 

1. Objects to the claim on the grounds that the 
making of an award is unnecessary and will 
not further the objects of the Industrial Ar- 
bitration Act. 
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2. Claims that in an agreement made between the 
respondent and the appellant in December 
1980 the respondent agreed not to seek an 
award of the Commission or an order of the 
Commission except in circumstances set out in 
that agreement which have not occurred and 
by reason thereof the respondent is as a matter 
of law precluded from bringing the application 
for an award or alternatively the application 
should be dismissed. 

3. Disputes each and every clause in the log of 
claims some of which it says are beyond the 
jurisdiction of the Commission to grant. 

The application initially came on for hearing in Perth 
before the Commission constituted by Mr Commis- 
sioner Fielding. This was on 12th July, 1983 on which 
day the secretary of the respondent, appearing as ad- 
vocate for the respondent, opened its case. The hearing 
was then adjourned and later resumed at Karratha on 
21st and 22nd July, 1983 when the respondent called 
eight witnesses and tendered a number of documents. 
The appellant did not call any witnesses but tendered a 
large number of documents which were admitted into 
evidence. The Commission reserved its decision until 
26th September, 1983 when it dismissed the application. 

The respondent thereupon appealed to the Full Bench 
(O'Dea P., Cort S. C. and Haliiwell C.) on grounds to 
which I will shortly refer. The appeal was heard on 15th 
November, 1983 and on 22nd December, 1983 the Full 
Bench by a majority (Cort S. C. and Haliiwell C.; 
O'Dea P. dissenting) allowed the appeal, quashed the 
decision appealed from and remitted the matter to 
Fielding C. for further hearing and determination in ac- 
cordance with the decision of the Full Bench. Although 
the minute of the Full Bench's proposed order does not 
say so in terms, it is clear that the decision of the majori- 
ty was that an award should issue. 

The appellant now appeals from the Full Bench deci- 
sion. 

In his written reasons Fielding C. refers to previous 
endeavours by the respondent to obtain an award in 
respect of employees of the appellant. It is unnecessary 
to canvass this aspect of the matter in any detail but suf- 
ficient to say that late in 1980 the appellant and respon- 
dent reached agreement as to the basic and broad 
general conditions of employment for those employees 
of the appellant occupying staff classifications within 
the constitutional competence of the respondent. The 
agreement is embodied in a letter dated 19th December, 
1980 addressed by the appellant to the respondent. The 
letter provides inter alia:— 

1.2 The (appellant) will not act in the future to 
change any of the conditions of employment 
herein expressed in respect of those who are 
members of (the respondent) without first 
having given one month's notice to (the 
respondent) of its intention to so act. 

In the event that (the respondent) 
disagrees with the proposed change to these 
conditions of employment, it is acknowledg- 
ed by the (appellant) that your Union has 
the right to refer any such issue (which is 
then in disagreement) to the Commission for 
determination, always provided that the 
issue then to be resolved is a matter proper 
for the Commission, in all of the then cir- 
cumstances, to so determine. 

The agreement contains provisions with respect to the 
minimum base salary for each classification, overtime, 
shift work hours, accommodation charges, site 
allowances, leave, tenure, public holidays, relocation 
and transfers and a procedure for determining 
grievances and applies to a broad range of classifica- 
tions of employment associated with the respondent's 
railway and transport operations. 

The log of claims is in many respects identical with 
the terms of the agreement of 19th December, 1980 
whilst in some respects there are claims which could be 

viewed as slightly more advantageous to the employees 
than the prevailing arrangements. The scope of the log 
of claims is considerably more restricted in terms of the 
range of employees to which it applies than is the agree- 
ment. 

At first instance, the Commission approached the ap- 
plication for an award in accordance with what the 
Commissioner described as "well settled principles". It 
took the view that a union is prima facie entitled to ob- 
tain an industrial award for workers within the scope of 
its constitution but this is not an absolute right and in a 
case where an objection is raised the union has the 
responsibility of demonstrating to the Commission that 
it should exercise its discretion in favour of making an 
award. Although the Commissioner did have some 
doubt as to the adequacy of the proof of the number of 
members of the respondent employed by the appellant it 
is clear from what he said that he did not regard the pro- 
of or non-proof of actual membership to be decisive, ex- 
cept to the extent that the number of persons actively in- 
terested in obtaining an award is a matter to be taken in- 
to account in deciding whether or not to exercise the 
discretion in favour of making an award. 

After canvassing in considerable detail the log of 
claims and comparing it with the existing arrangements 
between the parties and dealing with a number of 
specific matters of grievance and dispute between the 
parties the Commissioner was not convinced that it was 
right and proper for an award such as that sought to 
issue at that time. Further, he expressed doubt as to the 
need for such a document which in the main only 
restated conditions of service already existing between 
the employees and their employer. He commented also 
on the relatively narrow scope of the award in terms of 
the range of employees to which it would apply. The ap- 
plication was accordingly dismissed. 

One of the issues argued at some length before the 
Commissioner at first instance was the assertion by the 
respondent and its witnesses that the appellant did not 
regard the agreement of December 1980 as binding upon 
it and that it had changed the conditions of employment 
as if the agreement did not exist. The matter is dealt 
with in the Commissioner's judgment in this manner. 

There were constant allegations throughout these 
proceedings that the Respondent did not regard the 
Agreement as binding on it. This was said to have 
been the express view of the Company's Executive 
Manager—Human Relations. The Company, it 
was said, changed the conditions of employment as 
if the Agreement did not exist. There was little first 
hand evidence to support the claims of individual 
officers. The correspondence between the Appli- 
cant and the Respondent both before and after 
these proceedings were begun does not suggest that 
the Respondent so regards the Agreement. There 
are a number of letters from the Respondent in- 
dicating that it is willing to enter into discussions 
with the view to changing it where appropriate. 
There is, further, the correspondence which 
recognises the standing of the Applicant and its site 
representatives. Although it is true to say as the Ap- 
plicant alleged that some of the basic conditions of 
service, in particular those relating to leave loading, 
travel assistance, shift allowances, accommodation 
and electricity charges and long service leave, have 
been altered without the notice stipulated in the 
Agreement, in the main the alterations were made 
so as to improve those conditions. I cannot think 
that the Applicant would expect or want that the 
Respondent, having made up its mind to better 
conditions of employment, should wait for one 
month as the Agreement requires before implemen- 
ting them. 

The respondent's appeal to the Full Bench raised two 
general grounds. First, that the Commissioner failed to 
exercise his discretion according to law which alleged 
failure is particularised by reference to sections 6 (a) (i), 
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6 (c), 26 (1) (a), 26 (1) (c) and 26 (2) of the Act. The se- 
cond ground of the appeal asserted that the Commis- 
sioner failed to exercise his discretion in accordance 
with the evidence before him and that his refusal to 
make an award exceeded the limits of a sound discre- 
tionary judgment. 

It is unnecessary to refer in detail to the statutory pro- 
visions raised in the grounds of appeal except to say that 
section 6 sets out the principal objects of the Act, whilst 
section 26 (1) and (2) specify the manner in which the 
Commission is to exercise its jurisdiction under the Act. 

It is I think appropriate at this stage to pause and con- 
sider the role of the Full Bench in the exercise of its 
function as an appellate tribunal sitting on appeal from 
the Commission constituted by a single commissioner. 

Reference has already been made to section 49 (4) of 
the Act which provides that an appeal to the Full Bench 
shall be heard and determined on the evidence and mat- 
ters raised in the proceedings appealed from. Clearly the 
option open to the Commission at first instance to "in- 
form itself on any matter in such a way as it thinks fit" 
(section 26 (1) (b)) is not open to it when sitting as at 
Full Bench on appeal. And in my opinion this difference 
is significant in that it is the only distinction made bet- 
ween the manner in which the Commission is required 
to exercise its jurisdiction on an appeal as compared 
with the exercise of its jurisdiction at first instance. 
Perhaps I should interpolate here that the word "Com- 
mission" used in section 26 of the Act clearly means the 
Commission however constituted whether by a single 
Commissioner, in Court Session or as a Full Bench. 
This conclusion necessarily follows from the definition 
of those terms in section 7. 

Subject to the one exception just mentioned all of the 
other mandates of section 26 (1) and (2) clearly bind the 
Full Bench in the exercise of its appellate jurisdiction 
under section 49 (2) and this being so the Full Bench 
must in matters involving the exercise of discretion 
make up his own mind on those issues provided it does 
so on the same evidence and matters as are raised at first 
instance and it must do so in a manner consistent with 
its obligations under the Act. 

In this case the majority of the Full Bench came to a 
conclusion different from that reached by the Commis- 
sion at first instance. Despite the manner in which the 
appellant answered the log of claims, raising as it did a 
number of questions of law, the case was not heard and 
determined on that basis at all, but rather it was con- 
tested fairly and squarely on the issue of whether as a 
matter of discretion the Commission should grant an 
award. I do not think any criticism can be made of the 
manner in which the Commissioner at first instance set 
about the exercise of his discretion and indeed the fact 
that subsequently two other Commissioners upon a con- 
sideration of the same evidence and matters reached a 
different conclusion merely serves to demonstrate how 
delicate the balance can be on some occasions in matters 
of this type. It is of course not for this Court to make its 
own assessment of the conclusions arrived at by the 
Commission touching upon the industrial aspects of the 
claim and in my opinion it is counter productive to do 
so. This Court should avoid the temptation to voice its 
opinion on the reasonableness or otherwise of the views 
expressed and decisions made within the Industrial 
Commission on matters upon which this Court has no 
authority to adjudicate. The question before this Court 
is not whether either Fielding C. or the Full Bench erred 
in the exercise of their respective discretions nor whether 
their respective conclusions were reasonable or 
unreasonable, but rather whether the Full Bench was 
wrong as a matter of law in reaching the conclusion it 
did. 

To the extent that the Full Bench may in a particular 
case vary a finding of fact arrived at by the Commission 
sitting at firs,t instance it can only ever be said that the 
Full Bench thereby commits an error of law if in the par- 
ticular case there is no evidence to support the new fin- 
ding. A finding of fart based upon no evidence at all can 
never as a matter of law be a valid finding but when the 

evidence admits of competing conclusions it cannot be 
said that the adoption of one conclusion in preference to 
another amounts to a mistake in law. Admittedly ap- 
pellate tribunals have developed their own principles to 
apply in such cases and on the whole findings of fact 
made by tribunals at first instance are rarely interfered 
with. The recent decision of a Full Bench of the 
Australian Conciliation and Arbitration Commission in 
Australian Workers Union v. Boon Bros. (W.A.) Pty. 
Ltd. (1983) 4 I.R. 394 is an example of how a tribunal 
similar to the Full Bench of The Western Australian In- 
dustrial Commission, invested with full appellate 
jurisdiction, has determined that it should approach the 
exercise of that jurisdiction. In so doing the Federal 
Commission quite reasonably, and I would think ap- 
propriately, followed principles that have been long 
established within the mainstream of common law 
jurisprudence. There are good reasons of policy and 
sound common sense why the traditional principles 
should apply in the exercise of the appellate jurisdiction 
of the Full Bench of The Western Australian Industrial 
Commission but that is not to say that those principles 
are thereby erected into rules of law capable of being 
enforced as such by this Court in the exercise of a 
jurisdiction to correct errors of law. If that were so the 
appeal court would be exercising a legislation function 
having the effect of inhibiting the Full Bench in the 
fulfilment of its statutory responsibility to exercise its 
own discretion in accordance with its own view of the 
substantial merits, equity and justice of the particular 
case and having regard to the other matters referred to 
in section 26 (1) (c) and (d). 

Once it is acknowledged that:— 
1. The decision at first instance was a matter of 

discretion for the Commission constituted by a 
single Commissioner; 

2. The Full Bench has heard and determined the 
appeal on the same evidence and matters as 
were before the Commission at first instance; 

3. To the extent that the Full Bench has made its 
own findings of fact, there is some evidence to 
support those findings; and 

4. The Full Bench has applied its mind to the 
resolution of the matter according to the prin- 
ciples expressed in the statute 

this Court is powerless to intervene however violently 
the individual judges of this Court may disagree with 
the result. 

Any reading of the reasons of Cort S. C. in the Full 
Bench (which were adopted by Halliwell C.) must lead 
to the conclusion that he canvassed in detail the 
evidence, the issues and the findings appealed from. He 
has not gone beyond the evidence and matters produced 
below. He has however reached a conclusion that at 
times the appellant has unilaterally altered conditions of 
service and without good cause has departed from the 
spirit and intent of the agreement made between the ap- 
pellant and the respondent in December 1980, and con- 
trary to the view of Fielding C. for those reasons he has 
concluded that the respondent demonstrated a need for 
award coverage. There can be no doubt that there was 
some evidence before the Commission that the appellant 
had altered without the notice stipulated in the agree- 
ment the conditions referred to. Many of the respon- 
dent's witnesses asserted this to be so and Fielding C. 
expressly so found. That Fielding C. and the majority of 
the Full Bench disagreed as to the significance that 
should be attached to that finding in the context of the 
particular case is beside the point. What is relevant is 
that the majority decision clearly represents the exercise 
of discretionary power by the Full Bench, an exercise 
which has been carried out in accordance with the dic- 
tates of the statute, and there is no basis for this Court 
to now say that the Full Bench was wrong in law. 

I would dismiss the appeal. 
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IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 1 of 1984. 

In the matter of an appeal from the decision of the Full 
Bench of the Western Australian Industrial Com- 
mission given in Application No. 619 of 1983 dated 
the 22nd day of December, 1983. 

Between Hamersley Iron Pty. Limited, Appellant, and 
the Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch, 
Respondent. 

Before Mr Justice Brinsden (Presiding Judge), Mr 
Justice Kennedy and Mr Justice Olney. 

Monday, 7th May, 1984. 

Order. 
HAVING heard Mr E. M. Franklyn Q. C. and with 
him Mr L. A. Jackson of Counsel for the appellant and 
Mr P. M. Nisbet of Counsel on behalf of the respon- 
dent, in the appeal herein from the decision of the Full 
Bench of the Western Australian Industrial Commission 
given on 22nd December, 1983, the Court doth hereby 
order the appeal be allowed and that the order of the 
Full Bench in Appeal No. 619 of 1983 be set aside. 

K. SCAP1N, 
Clerk of the Court. 

FULL BENCH— 

Appeals Against 
Decision of Commission— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 186 of 1984. 

Between Francis Tak Lau Kwa, Appellant, and Brett 
Stuart Smartt and Christopher Phillip Ryan, 
Respondents. 

Before the Full Bench. 
His Honour the President D. J. O'Dea, Senior Com- 
missioner D. E. Cort and Commissioner G. L. Fielding. 

The 17th day of May, 1984. 

Ms A. V. Payne (of Counsel) on behalf of the ap- 
pellant. 

Mr M. D. Cuomo on behalf of the respondents. 

Reasons for Decision. 
THE PRESIDENT: Having been called upon to assess 
an adequate amount of compensation payable for loss 
of employment or loss of earnings in respect of each of 
two men whose employer the Industrial Magistrate had 
convicted in circumstances which invoked section 
100 (4) (now section 961) of the Industrial Arbitration 
Act, 1979, Mr Commissioner Collier invited the parties 
to agree the actual amounts after finding that:— 

All in all I have reached the conclusion that each 
man should be awarded a sum equivalent to three 
months (13 weeks) wages based on the Group 4 
Builders' Labourers' rate of wage less the amount 
to which each would have been entitled had he 
sought unemployment relief for which he was eligi- 
ble. (64 W.A.I.G. 343 at 344.) 

The parties were unable to agree the amounts and the 
Commissioner rejected a submission that in assessing 
amounts to be awarded against the employer income tax 
should be taken into account in accordance with the 
decision in Cullen v. Trappell 29 A.L.R. 1.. 

This appeal deals with the question whether the Com- 
mission erred in law in failing to take into account in 
determining the compensation payable, the income tax 
the respondents would have paid had their employment 
with the appellant continued for a further 13 weeks. 

Cullen's case effectively reversed Atlas Tiles Ltd. v. 
Briers 21 A.L.R. 129 and restored the principle upon 
which rested British Transport Commission v. Gourley 
(1955) 3 All E.R. 796, that an injured party should 
receive such sum by way of damages that will put him in 
the same position as if he had sustained no injury and 
therefore in actions for personal injury or wrongful 
dismissal allowance must be made for tax liability when 
assessing damages for loss of earnings. 

This was a case in which the Commissioner was con- 
cerned with the need to assess compensation for 
employees wrongfully dismissed and it afforded the first 
real opportunity to consider the application of Cullen's 
case or, more correctly, the principle of Gourley's case 
to awards of the Commission. 

There may, at times, be difficulties of application as 
observed by Mr Justice Murphy in Atlas Tiles Ltd. v. 
Briers:— 

Wrongful dismissal is by its nature deliberate. In 
general, the relationship of employment has ended 
in antagonism. From a social viewpoint, the finan- 
cial relations between the parties should be finaliz- 
ed without delay. The introduction of taxation into 
the calculation of the correct amount to be paid re- 
quires investigation of the former employee's tax 
position. The former employer could justifiably 
refuse to pay until the former employee's tax posi- 
tion had been investigated. To reach an accurate 
assessment the inquiry often would have to em- 
brace other income, allowable deductions and 
other personal details. This would encourage delay 
and add indignity to the injury of wrongful 
dismissal. It would introduce the anomaly that 
while an employer is not entitled to know an 
employee's tax position, one who wrongfully 
dismisses an employee would reasonably be entitled 
to know it (at p.164). 

In my opinion, irrespective of what has previously 
been said or done, in assessing compensation for loss of 
earnings k is necessary that the Commission take into 
account income tax which a complainant would have 
had to pay on the earnings of which his dismissal has 
deprived him. 

The relevant principles so far as they are applicable to 
such cases are stated by the present Chief Justice in the 
following passage from his dissenting decision in Atlas 
Tiles Ltd. v. Briers:— 

I have already said that it has been held in 
England that the principle in Gourley's case ex- 
tends to damages for wrongful dismissal. The 
measure of damages for wrongful dismissal is the 
estimated pecuniary loss resulting from the 
premature determination of the plaintiff's service: 
Lucy v. Commonwealth (1923) 33 C.L.R. 229, at 
238, 253; Automatic Fire Sprinklers Pty. Ltd. v. 
Watson (1946) 72 C.L.R. 435 at 476. Prim a facie, it 
is "the amount that the plaintiff would have earned 
had the employment continued according to con- 
tract subject to a deduction in respect of any 
amount accruing from any other employment 
which the plaintiff, in minimizing damages, either 
had obtained or should reasonably have obtained": 
McGregor on Damages, 13th ed, par 884. The prin- 
ciple that damages are to compensate the plaintiff 
for what he has lost, and not to provide him with 
any additional benefit, is applicable to the assess- 
ment of damages for lost earnings in actions for 
wrongful dismissal as well as in actions for 
damages for personal injuries. It has been said that 
it would be contrary to public policy to apply the 
principle of Gourley's case to actions for wrongful 
dismissal, because an employer would have to pay 
less for breaking the contract with his employee 
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than for carrying it out. There is a fallacy here: if 
the employer does not dismiss the employee, and 
pays him the gross wage, he has the benefit of the 
services for which he pays. In any case the damages 
are to compensate the dismissed employee for his 
actual loss, and not to punish the employer. I agree 
with the English cases already cited that the princi- 
ple of Gourley's case applies to the assessment of 
damages for wrongful dismissal, provided, at least, 
that the lost earnings would have been taxable in 
the hands of the plaintiff if he had received them, 
and that the damages when received are not subject 
to tax (at p. 146). 

I think the terms damages and compensation are for 
present purposes interchangable meaning recompense 
for loss. 

Turning to the present circumstances, the appeal is to 
be upheld unless the Commissioner's assessment is not 
compensation for loss of earnings. The advocate for the 
respondents pointed out that there was no finding that 
employment would have continued for 13 weeks if the 
employees had not been dismissed. In effect his submis- 
sion is that the Commission used a sum equivalent to 13 
weeks wages as a means of evaluating what should be 
awarded for the loss of employment. On this point, 
Counsel for the appellant contended that the exclusion 
of entitlement to unemployment benefits from the 
amount of wages needs to be related to the 13 weeks, 
which indicates, so it was said, that the Commissioner 
reached the opinion that the employment of the 
respondents would probably have continued for 13 
weeks. 

In his reasons for decision delivered on the 16th 
November, 1983 the Commissioner said of the 
likelihood of continuing employment:— 

After hearing all of the evidence I cannot say 
with any certainty that these employees would have 
continued their employment with Mr Kwa until the 
completion of the home units. However I do not 
accept that their services would have been ter- 
minated in May 1982 because of lack of work. I am 
inclined to the view that Mr Kwa would have con- 
tinued to have employed them under his own direc- 
tion on just as much work as he believed could have 
been successfully carried out by himself and the 
two helpers on a "day labour" basis. How much 
that would have been and how long it would have 
taken is beyond me to say with any degree of cer- 
tainty (at p.343). 

Later in the reasons he referred to the difficulties of 
his task and deplored the insufficiency of evidence and 
appears to have reached no decision in relation to 13 
weeks other than that to which I originally referred. In 
reaching that decision he was guided by the matters set 
out in the following passage which refers to the deter- 
mination of compensation under this part of the Act:— 

... I think the primary rule musf be to ask what 
loss has been suffered by the employee as a conse- 
quence of his dismissal from, or as the case may be, 
the refusal to him of employment. The answer to 
that question will vary according to the nature of 
the employment, the period for which the employee 
has been employed by the employer concerned, the 
period for which the employment might reasonably 
have been expected to continue, the length of time 
which elapsed before the employee obtained other 
employment, the nature of that other employment, 
any difference in the rate of pay applicable to the 
two employments and so on. The amount awarded 
may not be arrived at arbitrarily. It must satisfy the 
test of adequacy. Thus, in the case of a dismissal, it 
is difficult to see how the Commission could refrain 
from taking into consideration rights accruing to 
the employee in respect of annual leave or long ser- 
vice leave, loss of accumulated sick leave en- 
titlements and other matters of a similar kind. 
However, the loss for which the amount is to be fix- 
ed as compensation must be attributable to the 

dismissal from, or refusal of, employment. Conse- 
quently, loss resulting from an employee's failure 
to seek other employment would have to be treated 
by the Commission as an offsetting factor in assess- 
ing the adequacy of the compensation to be award- 
ed. Finally, in proceedings before the Commission 
under subsection (4) it appears to me that the appli- 
cant carries the onus of establishing the extent of 
his loss (61 W.A.I.G. 790). 

The requirement that taxation be deducted from 
amounts awarded as compensation for loss of earnings 
was not referred to prior to speaking to the minutes of 
the proposed order and doubtless it was not considered 
by the Commissioner before he reached his decision as 
to the adequacy of compensation to be awarded. In his 
reasons for rejecting the appellant's submissions on this 
aspect, Collier C. said that what he proposed to order 
would not offend the principle involved and that he was 
doing no more than fixing a sum equivalent to three 
months' wages at the award rate less the unemployment 
relief as adequate compensation after weighing up all of 
the circumstances. 

If, but for their wrongful dismissal, the employees in 
question would have worked for 13 weeks and that was 
the extent of their loss then the application of the law 
would treat as adequate compensation, the amount of 
earnings they would have received after deduction of 
tax. It appears from his observations that Collier C. 
would not regard an amount arrived at in that way as 
adequate compensation in all the circumstances before 
him. The reference to 13 weeks does not emanate from a 
finding that was made or was open to be made as to the 
actual period the employees would have worked but for 
their dismissal. Three months, equated to 13 weeks, has 
been used by the Commissioner as a factor related to a 
wage rate to produce a sum which he considered ade- 
quate. It was the best he was able to do in the cir- 
cumstances and he would be in no better position if the 
case was remitted for further hearing and consideration. 

On the material before this bench, I am unable to say 
that the order which was made represents compensation 
for loss of earnings in the real sense, in which case the 
Commissioner was required to take into account the 
respondent's liability for tax, or that it merely relates to 
a notional sum for the loss incurred by the respondents. 

I would accordingly dismiss the appeal. 

THE SENIOR COMMISSIONER: The circumstances 
of this appeal are well stated by His Honour the Presi- 
dent as is the question to be determined by the Full 
Bench. 

Francis Tak Lau Kwa was convicted of an offence 
against section 100 of the Industrial Arbitration Act, 
1979 and as required by subsection (4) of that section 
the case was transmitted to the Commission. Insofar as 
is relevant to the question for determination the subsec- 
tion continues— 

. . . the Commission may . . . order the employer 
to . . 

(a) ... 
(b) pay to the employee such sum of money 

as the Commission considers adequate as 
compensation for loss of employment or 
loss of earnings, 

as the Commission considers just, but an employee 
is not entitled to compensation under this subsec- 
tion and otherwise for the same loss of employment 
or loss of earnings. 

The Commission concluded that— 
. . . each man should be awarded a sum equivalent 
to three months (13 weeks) wages based on the 
Group 4 Builders' Labourers' rate of wage less the 
amount to which each would have been entitled had 
he sought unemployment relief for which he was 
eligible (64 W.A.I.G. 343 at 344). 

The amount so granted to the employees under the 
section by way of compensation is in my view an 
amount which falls squarely within the principles of 
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Cullen's case referred to by His Honour and in my view 
that is a decision which this Commission is obliged to 
follow. 

1 would uphold the appeal. 
COMMISSIONER FIELDING: The Appellant was 
convicted before the Industrial Magistrate of a breach 
of section 100 (4), now repealed and subsequently re- 
enacted as section 961 of the Industrial Arbitration Act, 
in that he terminated the employment of the 
Respondents because of their insistence that he comply 
with his obligations to pay them Award rates of pay. As 
a consequence, the Magistrate, as he was bound to do, 
transmitted the matter to the Commission for con- 
sideration as to whether or not the Appellant should be 
required to reinstate the Respondents or compensate 
them in respect of their dismissal, or both. The 
Respondents sought only compensation, which they 
reckoned on being equivalent to the income they would 
have earned under the relevant Award from the time of 
their dismissal by the Appellant until they obtained 
alternative employment. The Commissioner concluded 
"that each man should be awarded a sum equivalent to 
three months (13 weeks) wages based on the Group 4 
Builders' Labourers' rate of wage, less the amount to 
which each would have been entitled had he sought 
unemployment relief for which he was eligible". The 
Commission thus fixed compensation for the first- 
named Respondent at $2 546.70 and for the second- 
named Respondent at $2 931.20. 

At the Speaking to the Minutes, the Appellant's 
counsel asked the Commission to deduct the notional 
taxation liability from the compensation initially assess- 
ed. The Appellant based its request on the decision of 
the High Court in Cullen v. Trapped (1980) 146 C.L.R. 
1. The Commissioner declined to adopt that course, say- 
ing that the circumstances of the matter under review 
were different to those considered in the cases to which 
he was referred, and in particular those in Cullen v. 
Trapped (supra), and, in any event, to adopt the course 
he proposed did not offend the principles established in 
British Transport Commission v. Gourley (1956) A.C. 
185, which first established the principles adopted in 
Cullen v. Trapped (supra). It is from that decision that 
the Appellant now appeals. The first and primary 
ground of appeal is that the Commissioner "erred in 
law in failing to take account in determining the com- 
pensation payable to the respondents the income tax the 
respondents would have paid had their employment 
with the Appellant continued for a further 13 week 
period". Another ground was that he erred in con- 
cluding that there was no or insufficient evidence to 
enable him to decide the amount of income tax which 
would have been payable on the sum in question. The 
other ground was a catch-all, quaintly stipulating "such 
other grounds as shall be given on the hearing of this ap- 
peal and which to the Full Bench may seem just". 
Nothing need be, if indeed it could be, said of that 
ground. 

The Respondents' attitude was that the compensation 
assessed by the Commission was fixed as a global 
amount for the loss of their jobs, rather than as an at- 
tempt to quantify their loss of earnings. The reference 
to 13 weeks' earnings was, they said, a "figure of conve- 
nience". As a secondary issue, the Respondents argued 
that the Commission was not bound by the decision of 
the High Court, and thus ought not feel compelled to 
follow the principles outlined in Cullen v. Trappell 
(supra), but should follow the approach adopted by the 
Full Bench in O'Dwyer v. Karratha Recreational Coun- 
cil (Inc.) (1981) 61 W.A.I.G. 850. 

It will be convenient to deal with the last matter first. 
The Industrial Commission is not part of the hierarchy 
of courts of which the High Court is the pinnacle, but is 
a specialist statutory tribunal established outside that 
hierarchy. Whereas the courts in that hierarchy are 
bound to act according to legal principles, the Industrial 
Commission, on the other hand, is bound to "act ac- 
cording to equity, good conscience and the substantial 
merits of the case without regard to technicalities or 

legal forms". The Commission performs legislative, ad- 
ministrative and judicial functions, and there is little 
scope for the doctrine of stare decisis in its delibera- 
tions, as indeed the High Court noted in re Clarkson; ex 
parte Australian Telegram and Phonogram Officers' 
"Association (1982) 56 A.L. J.R. 224. (see too Australian 
Transport Officers' Federation v. the State Public Ser- 
vice Federation (1981) 50 F.L.R. 438, 445 and cf the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Anor v. the State Energy Com- 
mission of Western Australia (1979) 59 W.A.I.G. 494). 
To the extent that there is scope for the operation of 
that doctrine, the Industrial Appeal Court is the pin- 
nacle on questions of law. (see too Caris Bros Pty. Ltd. 
v. the Federated Miscellaneous Workers Union of 
Australia (W.A. Branch) (1977) 58 W.A.I.G. 122). 
Nonetheless, to the extent they are relevant, and in most 
cases that will be where the Commission is faced with 
determining questions of law, as for example determin- 
ing the extent of its jurisdiction, the views of the High 
Court should be regarded as highly persuasive, if not 
binding on the Commission. The Commission must 
operate within the law of the land and the interests of 
consistency dictate that on questions of law the Com- 
mission should adopt the views of the High Court, ex- 
cept where there is a decision of the Industrial Appeal 
Court to the contrary, (cf University of Western 
Australia v. the University of Western Australia 
Academic Staff Association (Union of Workers) (1979) 
59 W.A.I.G. 909). 

It is true, as the Appellant asserts, that as a result of 
the decision of the High Court in Cullen v. Trappell 
(supra) it is now part of the common law of this country 
that in assessing damages for future economic loss, 
courts must allow for the notional tax which would have 
been payable on the lost income had it been received by 
the claimant in due course. That is the principle 
established by the House of Lords in British Transport 
Commission v. Gourley (supra), which was adopted by 
the High Court in Cullen v. Trappell (supra). It is fair to 
say, too, that those principles apply in cases of breach 
of contract, including cases of wrongful dismissal, as 
well as in cases of personal injury, (cf Lyndale Fashion 
Manufacturers v. Rich 1973 1 All E.R. 33, and see too 
Atlas Tiles Ltd. v. Briers (1978) 52 A.L.J.R. 707, 713). 
What needs to be emphasised, however, is the principles 
laid down by the High Court in Cullen v. Trappell 
(supra) relate to the assessment of damages at common 
law, and are but part of a comprehensive series of rules 
relating to that subject. In matters of this type, and in- 
deed in matters concerning the unfair dismissal of 
employees generally, the Commission is not charged 
with the task of assessing damages, but with the task of 
fixing "such sum of money as the Commission con- 
siders adequate as compensation for loss of employment 
or loss of earnings", and moreover doing so having 
regard to equity, good conscience and the substantial 
merits of the matter, and without regard to 
technicalities or legal forms. Put simply, that means the 
Commission is bound to fix compensation which the or- 
dinary and reasonable man, ignorant of the law, would 
think just and equitable in the circumstances. That may 
well require the Commission to adopt a course different 
from that which would be produced by a strict applica- 
tion of the precise rules of law with respect to the assess- 
ment of damages, as the Commission appears to have 
recognised in O'Dwyer v. Karratha Recreational Coun- 
cil (Inc.) (supra). I agree with the observation of Kelly 
C. in that case at p.850, that the Commission's task in 
these matters is "to assess compensation and not to app- 
ly the rules of law with respect to damages". The Com- 
mission should assess compensation which is just and 
equitable, adopting a somewhat broad brush approach. 
(cf Fougre v. Phoenix Motor Company 1976 I.R.L.R. 
259). 

The difference between compensation and damages in 
the context of the Industrial Arbitration Act is more 
than a matter of nomenclature. In cases where an 
employee has lost his employment, the Commission, 
having regard to the charge given it by section 26 of the 
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Act in the exercise of its jurisdiction generally, is duty 
bound to consider the consequences at large to the 
dismissed employee of his dismissal. Besides considering 
loss of income, it is bound to have regard to the manner 
of the dismissal and the loss associated with loss of con- 
tinuity of employment, (see Norton Tool Company Ltd. 
v. Tewson 1972 l.R.L.R. 86). That is likely to involve, 
besides a consideration of his earning level and the op- 
portunities for alternative employment, a consideration 
in the context of length and record of service of lost pro- 
motional opportunities, potential entitlements to 
superannuation benefits, lost entitlements to long ser- 
vice, sick and annual leave, and the disruption to his 
domestic affairs and the like. In my view, the principles 
to be followed in assessing compensation in these mat- 
ters are accurately stated by Kelly C. in Spire and 
Spanswick v. Perth Brick and Block Company (1981) 61 
W.A.I.G. 790, as follows:— 

As to the principles which should govern the 
Commission in determining compensation under 
subsection (4) 1 think the primary rule must be to 
ask what loss has been suffered by the employee as 
a consequence of his dismissal from, or as the case 
may be, the refusal to him of employment. The 
answer to that question will vary according to the 
nature of the employment, the period for which the 
employee has been employed by the employer con- 
cerned, the period for which the employment might 
reasonably have been expected to continue, the 
length of time which elapsed before the employee 
obtained other employment, the nature of that 
other employment, any difference in the rate of pay 
applicable to the two employments and so on. The 
amount awarded may not be arrived at arbitrarily. 
It must satisfy the test of adequacy. Thus, in the 
case of a dismissal, it is difficult to see how the 
Commission could refrain from taking into con- 
sideration rights accruing to the employee in 
respect of annual leave or long service leave, loss of 
accumulated sick leave entitlements and other mat- 
ters of a similar kind. 

Such an approach is consistent with the Commis- 
sion's broad charter to act according to equity, good 
conscience and the substantial merits of the matter. On 
the other hand, it is less scientific than, and differs 
somewhat from, the approach to be adopted in assess- 
ing damages for wrongful dismissal, in that it takes into 
account many matters regarded as remote under the 
rules of law relating to the assessment of damages. 

Claims of this nature cannot be equated with those 
for wrongful dismissal in the civil courts, as the Ap- 
pellant's counsel inferred. In those cases, the question at 
issue is whether there was a breach of contract, and the 
assessment of damages is generally directed to determin- 
ing the earnings which would have been received had the 
contract been complied with in its terms, whether it be 
in respect of a fixed term contract as in the case of Atlas 
Tiles Ltd. v. Briers (supra) or in respect of a period of 
notice in the case of an indefinite period of hiring. 
Claims such as those the subject of this appeal are more 
akin to those concerned with remedying employees for 
unfair dismissal, which fall within the Commission's 
general powers. In those cases, there is ample authority 
to indicate that the Commission's task is not simply to 
enquire whether the contract of employment has been 
complied with in its terms, but whether the exercise of 
the contractual right to dismiss has been exercised un- 
fairly. (cf R. v. the South Australian Industrial Com- 
mission; ex parte Mt. Gunson Mines Pty. Ltd. 1982 2 
I.R. 336, and see too Metropolitan (Perth) Transport 
Trust v. Gersdorf (1981) 61 W.A.I.G. 611, 616). The 
considerations with respect to compensation for 
dismissals thought to be unfair in such cases cannot sen- 
sibly be approached on the basis of assessment of 
damages at common law, and in practice have not been 
so regarded. Thus it was, in O'Dwyer v. Karratha 
Recreational Council (Inc.) (supra), compensation was 
fixed having regard to the salary of the individual in 
question, the likelihood of him gaining similar employ- 
ment, and the disruption to family life, including the 

need to resettle his family, in fixing compensation 
thought just in the circumstances. The result produced 
thereby was entirely different from that which would 
have been expected had the matter proceeded as an ac- 
tion for damages at common law for wrongful 
dismissal. 

It is to be noted, too, that the common law principles 
as outlined in Cullen v. Trappell (supra) relate only to 
claims in respect of future economic loss. The principles 
do not affect claims for moneys in fact due under a con- 
tract of employment. In the former case, the award of 
damages is an attempt to capitalise the loss, which in all 
probability would have been received, and thus is 
capital in the hands of the recipient. In the other case, 
the award is a recognition of an existing debt, not an at- 
tempt at capitalisation, and is income in the hands of 
the recipient, and thus no allowance is made for any tax- 
ation liability which the recipient may incur. The 
relevance of this is that in cases of claims before the 
Commission for outstanding non-award benefits under 
contracts of employment which are in the nature of 
claims for a breach of contract, no allowance need be 
made, nor should be made, for taxation in respect of 
such a benefit. 

The Commissioner's task in the instant claims was to 
fix such sum as he considered "adequate as compensa- 
tion for loss of employment or loss of earnings". He 
was faced with a situation where both the Respondents 
had lost their jobs and it is an oversimplification of 
what the Commissioner did on the occasion in question 
to suggest that he simply fixed compensation for each of 
the Respondent's future loss of earnings, and that 
alone. The Commissioner fixed compensation by 
reference to the earnings lost over a period of 13 weeks, 
but that is not the same as fixing compensation for that 
loss simpliciter. 

A reading of the Commissioner's Reasons for Deci- 
sion suggests to me that his approach was, as the statute 
allows, to fix compensation for loss of employment, 
with all that that entails, rather than fixing compensa- 
tion for the loss of earnings. Indeed, as he recognised, it 
would be difficult to fix compensation for loss of earn- 
ings alone, because of the uncertainties associated with 
determining the period for which the employment 
would have ensued. He was more concerned to fix a fair 
and reasonable sum than to find out how long each of 
the employees would have worked for the appellant. He 
recognised the impossibility of the latter task, and set 
about ascertaining what he thought to be a fair and 
reasonable broad based sum, and did so by reference to 
earnings over a period which he nominated not in any 
scientific way but in a way which would produce what 
he regarded as a fair and equitable amount of compen- 
sation for the loss of employment. In so doing, he was 
not in error in refusing to take into account a notional 
taxation liability for earnings by the Respondents over a 
13 week period. It was not suggested that his discretion 
to fix a fair and equitable sum as compensation for each 
of the Respondents otherwise miscarried; nor do I con- 
sider either of the amounts fixed by the Commissioner 
to be unreasonable in the circumstances of each claim. 

The appeal should be dismissed. 
THE PRESIDENT: The majority decision of the Full 
Bench is that the appeal be dismissed and an order will 
now issue. 

Order accordingly. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 186 of 1984. 

Between Francis Tak Lau Kwa, Appellant, and Brett 
Stuart Smartt and Christopher Phillip Ryan, 
Respondents. 

Before the Full Bench. 
His Honour the President, D. J. O'Dea, Senior Com- 
missioner D. E. Cort and Commissioner G. L. Fielding. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on 5th April, 1984 and having heard Ms A. V. 
Payne (of Counsel) on behalf of the appellant and Mr 
M. D. Cuomo on behalf of the respondents and the Full 
Bench having reserved judgment on the matter and 
judgment being delivered on 17th May, 1984 wherein 
the Full Bench, by majority decision, dismissed the ap- 
peal and gave reasons therefor, it is this day, 17th May, 
1984 ordered that the appeal be dismissed. 

By the Full Bench, 

(Sgd.) D. J. O'DEA, 
President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 164 of 1984. 

Between Derby Meat Processing Co. Ltd., Appellant, 
and West Australian Branch, Australasian Meat 
Industry Employees Union, Industrial Union of 
Workers, Perth, Respondent. 

No. 165 of 1984. 

Between Norwest Beef Industries Limited, Appellant, 
and West Australian Branch, Australasian Meat 
Industry Employees Union, Industrial Union of 
Workers, Perth, Respondent. 

Before the Full Bench. 
His Honour the President D. J. O'Dea, Senior Com- 
missioner D. E. Cort and Commissioner B. J. Collier. 

The 22nd day of May, 1984. 

Mr P. R. Momber (of Counsel) on behalf of the ap- 
pellants. 

Mr J. Gerritsen on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT AND COMMISSIONER COL- 
LIER: These appeals are concerned with the interpreta- 
tion of provisions of the Meat Industry (Wyndham) 
A\vard No. A16 of 1981 and the Meat Industry (Nor- 
thwest Abattoirs) Award No. A18 of 1981 made with 
the consent of the parties and issued by the Commission 
on 2nd and 29th June, 1981, respectively. Each of the 
awards contain relevant clauses which are substantially 
in the same terms and where material for present pur- 
poses contain the following:— 

Clause 12.—Tallies and Penalties. 
(1) Slaughterman. 

(a) The daily tally to apply to a slaughterman 
in the slaughtering team shall be 13 head 
per man per day. 

(b) For the purpose of calculating tally— 
(i) a body of beef weighing— 

under 250kg shall equal 1 beast. 
250kg to 318kg shall equal 1.1 

beasts. 
318kg to 385kg shall equal 1.2 

beasts. 
386kg and over shall equal 1.25 

beasts. 

(ii) Bulls and genuine stags weighing— 
Under 136kg shall equal 1 beast. 
136kg shall equal 2 beasts. 

(iv) Cattle condemned for bruising 
shall equal 1.25 beasts. 

(2) Boner. 
(a) The daily tally for each boner shall be 22 

sides per man. 
(b) For the purpose of calculating tally— 

(i) a body of beef weighing:— 
Under 250kg shall equal 2 sides. 
250kg to 318kg shall equal 2.2 

sides. 
318kg to 385kg shall equal 2.4 

sides. 
385kg and over shall equal 2.5 

sides. 
2 hindquarters shall equal 1 side. 
3 horses heads shall equal 1 side. 
3 forequarters shall equal 2 

sides. 
2 crops shall equal 1 side. 
5 briskets with shin and portion 

of clod bone attached shall 
equal 1 side. 

10 briskets shall equal 1 side. 
(ii) Bulls and genuine stags weighing— 

136kg to 272kg shall equal 3 
sides. 

272kg and over shall equal 4 
sides. 

(d) For the purpose of calculating tally, 1 side 
or the equivalent thereof boned on the 
table shall equal 1.1 sides. 

(3) Sheer. 
(a) The daily tally for each sheer shall be 20 

sides per man. 
(b) For the purpose of calculating tally— 

(i) a body of beef weighing— 
Under 250kg shall equal 2 sides. 
250kg to 318kg shall equal 2.2 

sides. 
318kg to 385kg shall equal 2.4 

sides. 
385kg and over shall equal 2.5 

sides. 
(ii) A bull or genuine stag weighing— 

Under 182kg shall equal 2 sides. 
182kg to 363kg shall equal 3 

sides. 
363kg and over shall equal 4 

sides. 

Clause 25.—Overtime. 
(1) • • • 
(2) Tally Employees— 

(a) When the daily tally of a tally employee is 
exceeded, he shall be paid at rate and a 
half for each additional carcase in excess 
of tally up to 100 per cent in excess of tal- 
ly, provided that if the excess of 100 per 
cent in excess of tally is worked on more 
than two days in any one week, then on 
any day in excess of such two days the rate 
shall be double. 

(b) A tally employee shall be paid for all work 
on a Saturday at a rate and a half per car- 
case up to one-quarter of tally, and all in 
excess shall be paid for at double rates. 
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(c) A tally employee shall be paid for all work 
on a Sunday at double rate per carcase 
processed. 

(d) A tally employee who is required to work 
on a holiday or a day observed in lieu as 
prescribed in Clause 19.—Holidays, shall 
in addition to payment for that holiday be 
paid rate and one-half for each carcase 
processed up to and including tally and 
double rate and one-half for each carcase 
processed in excess of tally, with a 
minimum payment for three-eighths of 
tally. 

Prior to the issuance of these awards the parties to the 
awards had been covered for more than 10 years by 
other awards in substantially the same terms except that 
in some of those awards the term "or the equivalent" 
followed the reference to daily tally. 

The respondent union applied to the Commission so 
that the awards might be interpreted in order to answer 
a question which was in dispute between the union and 
the employers. That question was "Do the following 
items in Clause 12 (1) (b) (i) (ii) (iv), (2) (b) (i) (ii), 
(2) (d), (3) (b) (i) (ii) attract a constant penalty payment 
or are they equations or equivalents to be used in deter- 
mining the tally total for the day and the overtally and 
amounts payable under clause 25 (a) (b) (c) (d)." 

The Commission answered the question in the follow- 
ing way:— 

The provisions of placita (i) and (ii) of paragraph 
(b), of subclause (1), paragraphs (b) and (d) of 
subclause (2) and paragraph (b) of subclause (3) of 
Clause 12.—Tallies and Penalties of the Meat In- 
dustry (Wyndham) Award No. A16 of 1981 as 
varied and the Meat Industry (Northwest Abat- 
toirs) Award No. A18 of 1981 as varied are 
"equivalents" to be used for the purpose of deter- 
mining the tally achieved on any day by 
slaughtermen, boners and slicers and payment for 
overtally pursuant to Clause 25.—Overtime, 
subclause (2) Tally Employees of the aforesaid 
awards. (64 W.A.l.G. 326 at 336.) 

The appellants who are employers and party to the 
respective awards have appealed against that decision 
and the appeals have been heard together. The grounds 
are firstly that the Commission was wrong in its inter- 
pretation of the relevant provisions and secondly that it 
erred in not varying the awards pursuant to section 
46 (1) (b) of the Industrial Arbitration Act, 1979 so that 
a constant penalty payment for the purposes of tally, 
overtally and amounts paid under Clause 25 were 
prescribed. 

As to the first ground the argument put to the Com- 
mission was in substance repeated upon appeal. In that 
argument it was stressed that a tally system is an incen- 
tive system designed to achieve increased production for 
the mutual benefit of employees and their employer. 
The term "tally" was treated as descriptive of the debt 
which the employer owes to the employee so that it in- 
cludes the daily tally as well as penalties for 
overweights. The employers relied upon the absence of 
the words "or the equivalent thereof" and also upon the 
use of a term "carcase" throughout subclause (2) of 
Clause 25. It was contended that a "carcase" is a com- 
mon denominator for the purpose of payment and that 
expression does not admit of equivalents. Substantial 
reliance was placed upon a contention by the employers 
that for some 10 years past those employed by them had 
been paid on the basis of a basic tally rate plus a penalty 
for overweights and that there had been no question 
raised until May 1983 that equivalents should apply in 
lieu of penalties. 

Apart from an inappropriate reference to condemned 
cattle under Clause 12 (1) (b) (iii), the provisions with 
which the Commission was concerned appear to be 
unambiguous and upon the ordinary and natural mean- 
ing of the language provide overweight equations which 

33411—2 

are to be used for the purpose of calculating tally, that 
is, the final count of product processed for the day in 
units of head of cattle (or carcases) for slaughtermen 
and sides of cattle for boners and slicers. The Commis- 
sion so found and in doing so recognised that each 
award on its face is clear and intelligible and "on the 
plain meaning of the uniform words of the awards the 
applicants (union's) interpretation is correct for 
slaughtermen, boners and slicers". 

At the same time the Commission recognised that 
similar provisions in earlier awards covering the parties 
had been applied by treating the overweight values 
referred to in the provisions, as attracting constant 
penalty payments in accordance with the employer's in- 
terpretation of the provisions of the award under con- 
sideration and contrary to that which was found to be 
literally intended. Martin C. examined the history of 
awards operating in the industry and set out at some 
length in his reasons for decision conclusions which he 
drew. He concluded that under the Meat Industry 
(Wyndham Meatworks) Award, 1969 which provided 
for the daily tally "or the equivalent thereof" for the 
slaughtering team, the daily tally could be achieved in 
terms of actual heads of cattle processed or notional 
heads of cattle processed in a like manner to that per- 
mitted by the present award provisions as he interpreted 
them. Thereafter however although the same wording 
was continued in the next award which was the Meat In- 
dustry (Northwest Abattoirs) Award, 1971, the reasons 
for decision accompanying the issuance of that award 
indicated that it was the intention of the Commission 
that the terms of the award should be applied in a com- 
parable way with provisions of the Meat Industry 
(State) Award No. 26A of 1967 which had issued eight 
months previously and which provided expressly for 
penalties and not equivalents. Notwithstanding that the 
terms of Clause 11.—Tallies and Penalties of the Meat 
Industry (Northwest Abattoirs) Award No. 17 of 1970 
provided for the purpose of tally, overweight values in 
similar terms to the provisions of the present awards. 

Martin C. also recounted in his reasons events occurr- 
ing in respect of a compulsory conference conducted by 
the then Chief Industrial Commissioner B. M. 
O'Sullivan, in which, at the request of the union he gave 
an opinion upon the question of applying provisions 
such as we are here concerned with to the assessment of 
payment for tally workers. The union submitted to the 
conference that the compilation of tallies should be ef- 
fected by using equivalents to arrive at the tally require- 
ment and not by the then method of counting the car- 
cases processed. Mr O'Sullivan expressly noted the 
understanding of the parties that a recommendation 
made in connection with the matter was not to be con- 
sidered as a formal interpretation and then gave his opi- 
nion "that the proper procedure in dealing with the 
clause is to assess the tally according to the carcases 
presented and to apply penalty to the carcase rate; as I 
understand the arguments at the conference, that is the 
method of application of the clause by the employer. 
That being so he is acting properly and I will not make 
any recommendation on the dispute." 

So far as we have been informed the method adopted 
by the employers has been continued notwithstanding 
that the provisions of the awards were not materially 
changed when they issued in 1981. The respondent 
claims that the matter of the method of payment has re- 
mained a live issue but it is noted that it was not until 
1983 that an application for interpretation was made. 

The fact is the Commission recognised that the provi- 
sions were so interpreted within the industry that it was 
customary to make payments in accordance with that 
interpretation which was clearly different from the 
meaning of the language read in its ordinary and natural 
sense which the Commission felt obliged to apply 
following a decision of the Full Bench of the Commis- 
sion in West Australian Branch, Australasian Meat In- 
dustry Employees Union, Industrial Union of Workers 
v. Meat and Allied Trades Federation of Australia 
(Western Australian Division) Union of Employers, 61 
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W. A.I.G. 1061. That case concerned the interpretation 
of like provisions in the Meat Industry (State) Award 
No. R9 of 1979, save that those provisions contained the 
phrase "the equivalent thereof" and referred to the pur- 
pose of computing the daily tally. It was held applying 
the well established principles to which reference was 
there made, that the Commission was obliged to follow 
the meaning suggested by the grammatical and ordinary 
sense of the words used in the provisions and that there 
was no warrant to import a provision to change the 
meaning of the words used if without it they are capable 
of an ordinary common sense meaning. In our opinion 
the textual differences between the provisions is not of 
marked significance but it is significant that in that case 
custom and practice in relation to the award was by no 
means conclusive. We think the real question in this ap- 
peal is the effect, if any, of a practice operating in the 
industry for over 10 years which was inconsistent with 
an interpretation which is supported by the plain mean- 
ing of the awards. 

It is now trite law that when the meaning of language 
read in its ordinary and natural sense is obtained it is not 
necessary or indeed permissible to look to the intention 
of the parties. Furthermore the strict rules do not permit 
construction of any document by having regard to acts 
done under it, see Seamen's Union of Australia v. 
Adelaide Steamship Co. Ltd. and Others 46 F.L.R. 444 
applying; L. Schuler A. G. v. Wickman Machine Tool 
Sales Ltd (1973) 2 All E.R. 39. See also Amalgamated 
Engineering Union v. Adams and Co. Pty. Ltd. and 
Others 24 C.A.R. 63 at 67. 

There are normally limitations on the permissible ex- 
tent of considering matters extraneous to the award. 
The following are examples:— 

We have referred to the provisions of the rele- 
vant clauses of the award and examined also the 
terms of the judgment accompanying it to see what 
the nature and circumstances of the industry were 
to which the clauses were addressed and what was 
the object appearing from the nature and cir- 
cumstances of the industry which the tribunal in 
framing those clauses had in view. This is an 
authoritative and sound method of approach to the 
question of the proper interpretation of an award 
regulating the conditions of employment of 
employees in an industry as complex as iron and 
steel making. It should be pointed out, however, 
that nothing that has been said would justify a 
meaning being given to the words that they are not 
capable of bearing. (In re Iron and Steel Works 
Employees (Australian Iron & Steel Limited) 
Award (No. 2) [1943] 42 A.R. 462 at 470.) 

Again— 
Where a provision has appeared in an award or 

succession of awards for a lengthy period of time 
and been acted upon without challenge by parties in 
a certain manner then if the award is reasonably 
capable of bearing such a meaning the Court ought 
in the normal course to adopt it as its proper mean- 
ing. (O'Donnell v. Walter Buchanan Limited 
(1947) N.Z.L.R. 906 at 910.) 

It is not without precedent, of course, for this Com- 
mission to treat a long held practice as expressing the 
true intention of an award but we think the fundamental 
rules of construction are normally applied unless it is 
necessary to seek out and apply the true meaning 
because the award when read is ambiguous or suscepti- 
ble of more than one meaning. This was the approach 
followed by the first President of the Court of Arbitra- 
tion when speaking of the equivalent to section 46 of the 
present Act by which equivalent the Court was em- 
powered to "declare the true interpretation of the 
award, and shall have power to amend the provisions of 
the award for the purpose of remedying any defect 
therein or giving fuller effect thereto". 

The President said:— 
A perusal of section 88 of the Act above quoted 

will show that in an interpretation case this Court is 

exercising not only its judicial but also its arbitral 
functions, and consequently where there is in an 
award any doubt or uncertainty or ambiguity as to 
any of its provisions, or when there has been an ac- 
cidental omission or where something has been in- 
serted in error, the Court is entitled to look into the 
whole of the surrounding circumstances and ex- 
plore what avenues it may deem necessary even to 
the extent, where desirable, of appointing experts 
to investigate and report, in order to ascertain the 
true intention and to remedy a defect in the award; 
provided always, of course, that a specific provi- 
sion of the award to which the foregoing does not 
apply may not be altered. (The Chief Secretary and 
the Hospital Employees' Industrial Union of 
Workers of W.A. (Coastal Branch) 11 W.A.I.G. 
105 at 106.) 

Twenty years later Jackson J. the then President, 
said:— 

1. Normally speaking, an Award is interpreted 
by reading the document itself and giving to the 
words used their ordinary commonsense English 
meaning. If, when this is done, there is no doubt or 
ambiguity, then the obvious meaning is the one 
which is to be given to the words used. Occasionally 
a rare case may arise where it may be shown that 
there has been some slip or error in the wording 
used and, if this is demonstrated clearly, then un- 
doubtedly the error should be corrected. 

2. If, upon the reading of the Award any provi- 
sion is susceptible of more than one meaning, then 
it is the duty of the Court to seek and apply the true 
meaning. For this purpose regard may be had to the 
history of the Award and the circumstances and 
conditions of the industry at the time it was made. 
Regard may also be had, in my opinion, under the 
provisions of section 90 of the Act, to whatever can 
be ascertained to have been the true intention of the 
award-making tribunal. I mention section 90 in this 
connection because that is the section which 
authorises the Court to declare the true interpreta- 
tion of an Award and in the same section the Court 
is empowered to amend the Award for the purpose 
of remedying any defect therein or of giving fuller 
effect thereto. The granting of these powers 
presupposes that an award may not have properly 
expressed the Court's true intention. 

3. Where the Award being interpreted is one 
which has been made by the Court itself and made 
at a time when the members of the Court were the 
same as those constituting the Court at the time the 
interpretation is sought, there should in general be 
little difficulty in the Court ascertaining from its 
own files and records what was intended. If then 
the Award has not expressed what the Court knows 
to have been its true intention, it is just and 
equitable that the true intention should immediate- 
ly be made known and, if necessary, the Award 
amended accordingly. In doing so, the Court 
departs from the normal principles of interpreta- 
tion of documents as applied by the civil Courts but 
it does so because, in my opinion it is empowered to 
do this by the legislature and the whole spirit of the 
Act under which this Court operates is that 
technicalities should be avoided and justice and 
equity should be done. 

4. Where, however, the Court is interpreting an 
Award made by some other industrial tribunal 
(such as a Conciliation Commissioner or an In- 
dustrial Board) or made by the Court itself, but by 
the Court as constituted by previous occupants of 
the Bench, it is not so easy for the Court to ascer- 
tain the true intention of the tribunal which made 
the Award. Where the Award was made by a 
tribunal still in existence and readily available, the 
Court can take advantage of paragraph (vi) of sec- 
tion 71 and refer the question to that tribunal for a 
report. Where the Award was made by a differently 
constituted Court then, in the absence of any clear 



64 W.A.l.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 865 

expression of intention such as might appear on the 
transcript particularly at the time of the speaking to 
the minutes of the Award, the Court interpreting 
the Award can in general only apply the normal 
rules of legal interpretation. (The United Furniture 
Trades Industrial Union of Workers, Perth, W.A. 
v. Dale Manufacturing Co. Pty. Ltd. and others 30 
W.A.l.G. 539 at 540.) 

In our respectful opinion where it is necessary to seek 
the true meaning of a provision susceptible of more than 
one meaning departure from normal principles of inter- 
pretation is not necessarily involved. 

Nevile J., as President, may be thought to have gone 
somewhat further in Field Construction Co. v. The 
Boilermakers' Society of Australia, Union of Workers, 
Coastal Districts 41 W.A.l.G. 990 where in part of his 
judgment he said:— 

That then raises the question as to how we should 
now interpret the Award. Normally, once the 
meaning of the words "outside work" in this in- 
dustry is ascertained from the evidence to be work 
away from the workshop or its vicinity, there 
would seem to be little ambiguity in the remainder 
of the clause, so one would feel impelled to give to 
the words their ordinary meaning. But in this case 
the clause has to the knowledge of all parties, been 
applied in a much more restricted sense. It is clear 
that in 1938 and also as, I think, in 1951, both the 
employers and the Unions assumed that the clause 
only applied to workers sent to an outside job and 
to those picked up on that job. It follows, I think, 
that when the parties in 1954 agreed to the insertion 
in the current Award of a clause in words identical 
with those in which the similar provision in 
previous Awards had been expressed, they could 
not have intended the clause to operate in a manner 
differing from that in which it had previously 
operated over such a long period. At the risk 
therefore of doing some violence to the words in 
which the clause is expressed, I would interpret the 
clause as if the words "sent to" were substituted 
for the words "engaged on". After all, as Isaacs J. 
pointed out in Pickard v. John Heine & Son Ltd. 
(1924) 35 C.L.R. at p.6, an industrial tribunal when 
interpreting an Award, is acting in an arbitral 
rather than a purely judicial function, and should 
therefore attempt to interpret the Award in a sense 
best fitted to carry into effect the intention of the 
Award making tribunal even if such an interpreta- 
tion in effect amends the Award. 

Moreover, in my view, once it is made clear that 
the words in which an Award is expressed do not 
correctly express the Court's intention in making 
the Award, there is a defect in the Award. (See 
Hospital Employees' Case 11 W.A.l.G. 105.) I 
should perhaps add that it will be only in very rare 
cases that the Court can be absolutely sure that a 
defect of that nature exists as, ordinarily, the 
Court's intention can be ascertained only from the 
words it has used in making the Award. But in this 
case I am so convinced, and as, if this were an ap- 
plication for interpretation we would have authori- 
ty under section 90 of the Act to cure the defect, I 
think we should in this application interpret the 
Award so as to give effect to the intention of the 
parties and the Court. 

Upon reading the awards Martin C. understood their 
meaning and adopted the interpretation for which the 
respondent contended and rejected the appellants' argu- 
ment while finding that such an interpretation was clear- 
ly different to that applied to the awards in the practices 
followed in the industry. There was nothing in the 
material before him which would compel a different in- 
terpretation unless by reference to the general practices 
which he found operating in the industry, it appears that 
the words of the awards do not correctly express their 
intention when they were made, even though they are 
not susceptible of more than one meaning nor am- 
biguous in the accepted sense. The appellants relied 

upon the practice as constituting an accepted custom in 
the industry but their argument went more to the or- 
dinary meaning of the provisions of the awards than to 
a new intention to be found outside the words used. 

In exercising the Commission's jurisdiction Martin C. 
was entitled to refer to the sources from which he ob- 
tained the history which he recounted including the ex- 
pressed opinion of Mr Commissioner O'Sullivan. He 
was not bound by that opinion but what he did ascertain 
led him to firm conclusions. If those matters be treated 
for the moment as relevant aids to interpretation a 
number of things should be noted. The practice of the 
employers, which in 1972 was affirmed by Mr Commis- 
sioner O'Sullivan, was inconsistent with the intention 
which was expressed in the earlier awards which he 
issued, as that intention is normally construed, by 
reading the awards. Furthermore, to the extent the prac- 
tice of paying penalties to slaughtermen then applied, it 
was not supported by a literal reading of the relevant 
provisions. The Commission settled the dispute, in- 
cluding that matter, in 1972 and the employers con- 
tinued to assess payment for penalties as before but the 
provisions remained unamended. Yet it is to those pro- 
visions the Commission must look to ascertain what was 
the intention unless the known practice leads to an 
assumption that something different is agreed upon and 
intended to be adopted. 

It may be possible to construe the inaction of the 
union over the years as acceptance of the employer's ap- 
plication of the provisions but it does not follow that the 
union accepted or recognised that such application ac- 
corded with the true interpretation. 

To ignore the plain meaning because that meaning 
has not been applied in practice is to go beyond what 
was done in the Field Construction case (supra) where it 
was made clear to the Court, because both parties 
assumed it to be the case, that the words in which the 
award was expressed did not correctly express the 
Court's intention and the award was therefore defec- 
tive. 

In our opinion Martin C. had no alternative in these 
circumstances but to seek the clear expression of inten- 
tion from the language of the awards. There is ample 
provision to apply for their amendment. 

... It is no part of the duty of the Court in con- 
struing an award on an application for interpreta- 
tion to give it a meaning either with the object of 
prescribing that which it considers to be proper or 
for the purpose of carrying out what it supposes to 
be the intention of the award-making authority 
unless the words of the award can reasonably bear 
that meaning. (The Australian Workers Union v. 
E. A. Abbey and Others 40 C.A.R. 494 at 495.) 

One last matter remains. On 10th April, 1984, after 
the hearing of the appeal Counsel for the appellants 
referred the Full Bench to an unreported decision of the 
High Court of Australia issued on 7th February, 1984, 
in re Commissioner Brack and Others ex pane the 
Operative Painters and Decorators Union of Australia. 
It was said to be authority for the proposition that 
where there has been an interpretation of an award 
which is contrary to the intention of the parties and the 
intention of the Commissioner who made the original 
award it is open to the Commission not only to vary the 
award to give effect to the real intention but also to vary 
the award retrospectively. It was submitted that the 
Western Australian Industrial Commission has a similar 
power. We observe that the respondent had no op- 
portunity to respond to the submission relating to that 
decision. 

The case concerned an application by the union for 
prohibition on the ground that in varying a Federal 
award Commissioner Brack failed to accept and follow 
a Federal Court's interpretation of that award. The ap- 
plication was refused. In the judgment of the Full Court 
the Commissioner acknowledged that it was the role of 
the Federal Court and not the Commission, 
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authoritatively to interpret the award but he distinguish- 
ed between the expressed intention which was a matter 
for the Federal Court and actual intention which was a 
matter for the Commission because it would in ap- 
propriate circumstances found a variation of the award. 

The Commissioner in that case was exercising 
jurisdiction in respect of an application made after the 
award had been interpreted, seeking variation of it, and 
he had made an order to achieve a variation to alter the 
operation of the award which, by the Federal Court's 
interpretation, it was shown to have. Section 59 of the 
Conciliation and Arbitration Act (Commonwealth) per- 
mits the Commission to vary any term of an award and 
requires it to do so if it is considered desirable for the 
purpose of removing ambiguity or uncertainty. Under 
section 40 of the Industrial Arbitration Act, 1979 an ap- 
plication may be made to the Commission to vary an 
award but section 46 under which the present applica- 
tion for interpretation was brought permits a limited 
power to vary any provision of the award for the pur- 
pose of remedying any defect therein or of giving fuller 
effect thereto. We are unable to relate the principle in- 
volved in that authority to the present circumstances in 
such a way as to aid the appellants. 

In our opinion the appeals should be dismissed. 

THE SENIOR COMMISSIONER: These are appeals 
by Derby Meat Processing Co. Ltd. and Norwest Beef 
Industries Limited against a decision of the Commission 
given on 3rd February, 1984 in the matter of an inter- 
pretation of Clause 12.—Tallies and Penalties in the 
Meat Industry (Northwest Abattoirs) Award No. 18 of 
1981 and in the Meat Industry (Wyndham) Award No. 
16 of 1981. 

Insofar as the question before the Commission was 
concerned the provisions of Clause 12 in each award are 
in the same terms and for convenience the question rais- 
ed for interpretation will be illustrated by the following 
extracts from the said clause in Award No. 18 of 1981. 

(1) Slaughterman. 
(a) The daily tally to apply to a slaughterman 

in the slaughtering tally team shall be: 
Broome—12.5 head per man per day. 
Derby—11.5 head per man per day. 

(b) For the purpose of calculating tally— 
(i) a body of beef weighing— 

under 250kg shall equal 1 beast. 
250kg to 318kg shall equal 1.1 

beasts. 

(ii) Bulls and genuine stags weighing— 
Under 136kg shall equal 1 beast. 
136kg shall equal 2 beasts. 

(iii) All cattle condemned by the 
veterinary officer . . . shall be paid 
for at double rates. 

(iv) Cattle condemned for bruising 
shall equal 1.25 beasts. 

(c) ... 
(d) ... 

(2) Boner. 
(a) The daily tally for each boner shall be 22 

sides per man. 
(b) For the purpose of calculating tally— 

(i) a body of beef weighing:— 
Under 250kg shall equal 2 sides. 
250kg to 318kg shall equal 2.2 

sides. 

(ii) Bulls and genuine stags weighing— 
136kg to 272kg shall equal 3 

sides. 
272kg and over shall equal 4 

sides. 

(c) ... 
(d) For the purpose of calculating tally, 1 side 

or the equivalent thereof boned on the 
table shall equal 1.1 sides. 

(3) Sheer. 
(a) The daily tally for each sheer shall be 20 

sides per man. 
(b) For the purpose of calculating tally— 

(i) a body of beef weighing— 
Under 250kg shall equal 2 sides. 
250kg to 318kg shall equal 2.2 

sides. 

(ii) A bull or genuine stag weighing— 
Under 182kg shall equal 2 sides. 
182kg to 363kg shall equal 3 

sides. 

(c) ... 
(4) . . . 
(5) - - . 

The question before the Commission was— 
Do the following items in Clause 12— 

(1) (b) (i) (ii) (iv), (2) (b) (i) (ii), (2) (d), 
(3) (b) (i) (ii) 

attract a constant penalty payment or are they 
equations or equivalents to be used in determining 
the tally total for the day and the overtally and 
amounts payable under Clause 
25 (2) (a) (b) (c) (d). (Clause 25 is the overtime 
clause in the award and subclause (2) applies to tal- 
ly employees.) 

and the Commission answered that question as 
follows— 

The provisions of piacita (i) and (ii) of paragraph 
(b) of subclause (1), paragraphs (b) and (d) of 
subclause (2) and paragraph (b) of subclause (3) of 
Clause 12.—Tallies and Penalties of the Meat In- 
dustry (Wyndham) Award No. A16 of 1981 as 
varied and the Meat Industry (Northwest Abat- 
toirs) Award No. A18 of 1981 as varied are 
"equivalents" to be used for the purpose of deter- 
mining the tally achieved on any day by 
slaughtermen, boners and sheers and payment for 
overtally pursuant to Clause 25.—Overtime, 
subclause (2) Tally Employees of the aforesaid 
awards. 

The Commission continued— 
I consider that industrial relations equity would 

prevail if the applicant (the union) took this matter 
no further in the light of its background and that 
the parties varied the awards to operate for the next 
northern season to properly reflect the general 
practices at large in the industry (64 W.A.I.G. 326 
at 336). 

The view of the employers was that the provisions of 
the clause were for the purpose of a "constant penalty 
payment" and the Commission was informed that the 
provisions had been so applied for some 10 years. In 
other words the constant penalty payment referred to in 
the question for interpretation represented "the general 
practices at large in the industry". 

In reaching a conclusion the Commission reviewed 
awards in force in the industry and having made a 
number of findings felt obliged by virtue of rulings of 
the Full Bench to determine the matter in the "strict 
sense" of interpretation. 

One of those rulings was in June 1981 (61 W.A.I.G. 
1061) when the Full Bench allowed an appeal by the 
West Australian Branch, Australasian Meat Industry 
Employees Union, Industrial Union of Workers, Perth, 
against a decision of the Commission which had found 
that the true intent of wording in the Meat Industry 
(State) Award No. 9 of 1979 with respect to boning and 
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slicing tallies "is that those items which express quan- 
tums of more than one-quarter of a beast or carcase are 
not equivalents to be computed towards tally but are 
items which attract a penalty payment which remains 
constant irrespective of when the item is processed". 

In that matter the question was virtually the same as 
in this case and the Full Bench took the view that in an 
interpretation of an award the meaning is to be 
discovered "by examining the words used giving them 
their ordinary and natural meaning unless that leads to 
absurdity or ambiguity" and "the basic principle is that 
language used in an award is to be given its plain and 
literal meaning". It is relevant to state that in that mat- 
ter the Commission found that under the Meat Industry 
(State) Award custom and practice was by no means 
conclusive. 

In subclauses (1), (2) and (3) of Clause 12.—-Tallies 
and Penalties the words used seem plain enough. In 
each case the daily tally is set for a slaughterman, a 
boner and a sheer and it is followed by a provision (or 
provisions) commencing with the words "for the pur- 
pose of calculating tally". Not that all of the provisions 
are free from any confusion. In subclause (1) it would 
seem that the provision that all cattle condemned by the 
veterinary officer which are to be paid for at double 
rates are also "for the purpose of calculating tally" but 
that does not appear to be the case and it is not claimed 
to be so by the union. However, there is an "established 
custom and practice" in the industries covered by the 
two awards in that the provisions have been used to 
determine a "constant penalty payment" rather than to 
determine equivalents to be used in assessing tally and as 
wilfbe seen on the recommendation of the Commission 
in a conference held pursuant to the Act. 

In this somewhat esoteric jurisdiction in declaring the 
true interpretation of an award there has been and 
should continue to be the exception to the general rule 
applying to the interpretation of documents. That may 
be said to be inherent in the provisions of section 26 
which requires the Commission to act according to equi- 
ty, good conscience and the substantial merits of the 
case without regard to technicalities or legal forms. 

An award is made in the settlement of an industrial 
dispute and in that context it is fundamental for effect 
to be given to the true intention of the Tribunal which 
made the award. In the matter of an application by the 
United Furniture Trades Industrial Union of Workers, 
Perth for interpretation of the Furniture Trades Award 
the President, His Honour Mr Justice Jackson (as he 
then was), expressed views which seem to be appropriate 
to this matter. His Honour there stated that "Normally 
speaking, an award is interpreted by reading the docu- 
ment itself and giving to the words used their ordinary 
commonsense English meaning". He continued—"Oc- 
casionally a rare case may arise where it may be shown 
that there has been some slip or error in the wording us- 
ed" in which case "then undoubtedly the error should 
be corrected"; that if upon the reading of an award any 
provision is susceptible of more than one meaning then 
the true meaning should be sought and applied and the 
grant of power to amend an award under the section of 
Act empowering an interpretation of an award "pre- 
supposes that an award may not have properly express- 
ed the Court's true intention"; that where "the award 
has not expressed what the Court knows to have been its 
true intention, it is just and equitable that the true inten- 
tion should immediately be made known and, if 
necessary, the award amended accordingly". It was said 
that "In doing so, the Court departs from the normal 
principles of interpretation of documents as applied by 
the civil Courts but it does so because ... it is em- 
powered to do this by the legislature and the whole spirit 
of the Act under which this Court operates is that 
technicalities should be avoided and justice and equity 
should be done" and finally that when the true intention 
of the award maker cannot be ascertained then in 
general "the Court interpreting the award can in general 
only apply the normal rules of legal interpretation" (30 
W.A.I.G. 539). 

A decision of His Honour Mr Justice Nevile in 
November 1961 in the matter of Field Construction Co. 
v. the Boilermakers' Society of Australia, Union of 
Workers, Coastal Districts (41 W.A.I.G. 990) is also ap- 
posite. For the purpose of those proceedings it became 
necessary to interpret the proper meaning of Clause 
13.—Outside Work of the Metal Trades Award No. 1 of 
1954 which referred to workers engaged on outside 
work. His Honour said— 

It appears to me to be quite clear that in this in- 
dustry the phrase "outside work" is generally 
understood to mean work outside the vicinity of the 
employer's workshop but it appears to be equally 
clear that the consistent practice under this Award 
and previous Awards in the metal trades industry 
since 1915 has been to apply the clause relating to 
the payment of fares, meal allowances and travell- 
ing time, to workers engaged on outside work, only 
to such workers as are sent or despatched to such 
work from the boilershop or from some other work 
place and not to workers picked up on the site of 
the work. (At p.991.) 

and later— 
That then raises the question as to how we should 

now interpret the Award. Normally, once the 
meaning of the words "outside work" in this in- 
dustry is ascertained from the evidence to be work 
away from the workshop or its vicinity, there 
would seem to be little ambiguity in the remainder 
of the clause, so one would feel impelled to give to 
the words their ordinary meaning. But in this case 
the clause has to the knowledge of all parties, been 
applied in a much more restricted sense. It is clear 
that in 1938 and also as, I think, in 1951, both the 
employers and the Unions assumed that the clause 
only applied to workers sent to an outside job and 
not to those picked up on that job. It follows, I 
think, that when the parties in 1954 agreed to the 
insertion in the current Award of a clause in words 
identical with those in which the similar provision 
in previous Awards had been expressed, they could 
not have intended the clause to operate in a manner 
differing from that in which it had previously 
operated over such a long period. At the risk 
therefore of doing some violence to the words in 
which the clause is expressed, I would interpret the 
clause as if the words "sent to" were substituted 
for the words "engaged on". After all, as Isaacs J. 
pointed out in Pickard v. John Heine & Son Ltd. 
(1924) 35 C.L.R. at p.6, an industrial tribunal when 
interpreting an Award, is acting in an arbitral 
rather than a purely judicial function, and should 
therefore attempt to interpret the Award in a sense 
best fitted to carry into effect the intention of the 
Award making tribunal even if such an interpreta- 
tion in effect amends the Award. 

Moreover, in my view, once it is made clear that 
the words in which an Award is expressed do not 
correctly express the Court's intention in making 
the Award, there is a defect in the Award. (See 
Hospital Employees Case 11 W.A.I.G. 105). I 
should perhaps add that it will be only in very rare 
cases that the Court can be absolutely sure that a 
defect of that nature exists as, ordinarily, the 
Court's intention can be ascertained only from the 
words it has used in making the Award. But in this 
case I am so convinced, and as if this were an ap- 
plication for interpretation we would have authori- 
ty under section 90 of the Act to cure the defect, I 
think we should in this application interpret the 
Award so as to give effect to the intention of the 
parties and the Court. (At p.993.) 

The same approach may be said to have been adopted 
in 1958 by the then Conciliation Commissioner in the 
matter of an interpretation of the Metal Trades (Timber 
Industry) Award No. 15 of 1954 when a question arose 
as to whether certain tools, but not those excluded by a 
clause in the award, should be supplied by an employer. 
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The award in Clause 18 prescribed that with some ex- 
ceptions the employer shall provide for the worker all 
necessary tools. The Commissioner concluded— 

The answer to the union's claim is obviously 
"yes" but that does not resolve the matter and the 
question of what tools should be supplied is ob- 
viously the tools which it has been the custom to 
supply dating back 33 years. (38 W. A.I.G. 729.) 

Attention is also drawn to a 1964 decision of Mr 
Commissioner E. R. Kelly (as he then was) in an ap- 
plication for interpretation of the Building Trades 
Award No. 24 of 1958 (44 W.A.I.G. 286). He then 
observed— 

In my opinion, the alterations to section 69 to 
which I have referred, enable the Commission, in 
interpreting an award, to go beyond the rules of 
construction which apply to legal documents 
generally and, by taking into consideration matters 
which may relate more to the merits of the case as, 
for example, matters which may be peculiarly 
within the knowldedge of the Commission as a 
result of it having made the award in question, to 
arrive at a finding which is inconsistent with the 
meaning which would be given to words in an 
award if those rules of construction were followed. 
A decision made in such a manner would, I think, 
invariably be accompanied by the exercise of the 
power in section 90 to "amend the award for the 
purpose of remedying any defect therein or of giv- 
ing fuller effect thereto . . . 

and later 
. . . the occasions on which the Commission would 
find it necessary or desirable to go beyond the nor- 
mal principles of construction in interpreting 
awards would however be very rare . . . 

In my opinion this is one of those occasions as is 
evidenced by the Commission in first instance when 
after giving the words their "strict" meaning it was sug- 
gested that the awards be varied to properly reflect the 
general practices at large in the industry. 

Wording much the same as the kind now used in 
Clause 12.—Tallies and Penalties of Awards No. 16 and 
No. 18 of 1981 first found its way into an award ap- 
plicable to works in the North of the State in 1969 by 
way of the Meat Industry (Wyndham Meatworks) 
Award No. 17 of 1969 (49 W.A.I.G. 954). Prior to the 
issuance of that award the relevant award provisions 
were differently structured and when that 1969 award 
was issued by the then Chief Commissioner Mr B. M. 
O'Sullivan, it was said to be the first to cover the works 
at Wyndham operating under private management. 

Clause 22.—Rates and Conditions of that award in 
paragraph (a) of subclause (2) set out the daily tally or 
the equivalent thereof for the slaughtering team and 
stated— 

(iv) For the purpose of tally— 
(aa) A body of beef weighing— 

Under 5501b shall equal 1 beast. 
5501b to 7001b shall equal 1.1 beasts. 

(bb) Bulls and genuine stags 3001b to 6001b 
shall equal one and a half cattle. Bulls 
and stags weighing from 6011b and over 
shall equal two cattle. 

In paragraph (e) (i) was the daily tally or the 
equivalent thereof for a boner and it stated that— 

(aa) A body of beef weighing— 
Under 55.01b shall equal one body. 
5501b to 7001b shall equal 1.1 bodies. 

and there was provision for bulls and genuine stags. A 
daily tally for a sheer and trimmer or the equivalent 
thereof was also prescribed and as for boners values 
given for body weight and bulls and genuine stags. 

In June 1971 the aforementioned Wyndham award 
was replaced by Award No. 17 of 1970 which also ap- 
plied to Broome and Derby (51 W.A.I.G. 723) and was 
the subject of decision by the Commission constituted 
by the then Chief Commissioner, Mr B. M. O'Sullivan. 
In Clause 11.—Tallies and Penalties the wording used 
for the slaughtering team was not altered from that in 
Award No. 17 of 1969 nor was that for boners and 
sheers insofar as it referred to the daily tally or the 
equivalent thereof, but the words "for the purpose of 
tally" were inserted prior to the tables referring to body 
weight and bulls and stags in the same manner as had 
been the case for slaughtermen in Award No. 17 of 
1969. 

In May 1972 the union sought a Compulsory Con- 
ference pursuant to section 171 of the Industrial Ar- 
bitration Act, 1912, in connection with several matters 
in dispute between the union and management ofjthe 
meat works at Wyndham and Broome. The Conference 
took place before the then Chief Commissioner, Mr 
B. M. O'Sullivan in Wyndham on 5th and 6th of June, 
1972 and in Broome on 8th June, 1972. A number of 
matters were agreed between the parties and others, in- 
cluding "the method of assessment used by the 
employer in payment of tally workers in respect of cattle 
treated", were the subject of recommendation by the 
Chief Commissioner. The then difference of opinion at 
Wyndham was that which was raised by this interpreta- 
tion and the Chief Commissioner stated- 

It is my opinion that the proper procedure in 
dealing with the clause is to assess the tally ac- 
cording to the carcases presented and to apply 
penalty to the carcase rate; as I understand the 
arguments at the conference, that is the method of 
application of the clause by the employer. That be- 
ing so, he is acting properly and I will not make any 
recommendation on the dispute. 

Whilst the Conference discussed slaughtermen the 
structure of the award was no different for boners and 
slicers. That finding clearly reflected the intention of the 
tribunal which made the award and was accepted as 
such by the parties in that it continued to be acted upon 
until the question of interpretation arose in 1983. 

The 1972 proceedings were not by way of interpreta- 
tion but arose out of the then section 171 which was 
directed at the settlement of particular disputes arising 
in the industry. The section provided that where an 
agreement was not reached at a Conference held 
thereunder the matter in dispute may be referred to the 
Commission in Court Session for hearing and deter- 
mination. 

It is important to record that section 171 did not em- 
power the Commission to amend the provisions of the 
award for the purpose of remedying any defect therein 
or of giving fuller effect thereto, a power which is 
reserved to the Commission in the interpretation of an 
award. As stated by the then Chief Commissioner that 
was not the task upon which he was engaged in that for 
the purpose of settling this particular matter upon which 
no agreement had been reached the parties agreed that a 
ruling given by the then Chief Commissioner who had 
made Award No. 17 of 1970 in 1971 and also its 
predecessor would be accepted. It was and has been for 
some 10 years and in the context of the Act I am unable 
to see that an employer who was found to be "acting 
properly" in applying a provision, and by its author, is 
now acting contrary to that provision when his practices 
have not changed. 

A principal object of the Act is "to promote and en- 
courage the use of conciliation in preference to all other 
means of resolving industrial issues" and it is fun- 
damental to the operation of the Act that a ruling from 
a compulsory conference which an employer and the 
union in an industry had agreed to accept should be 
maintained until it is altered by mutual agreement of the 
parties or is subjected to review by the Commission hav- 
ing regard to the substantial merits of the case. This is 
not simply a matter of custom and practice "over- 
riding" the meaning of words used in an award but a 



64 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 869 

ruling given in the settlement of a dispute and where in 
the words of Nevile J. we can be "absolutely sure" of 
the intention of the award making tribunal. In my view 
a dispute of this nature once settled should not be the 
subject of a different finding except, of course, when 
the Commission is exercising its power to make or 
amend an award. 

It will be evident from the foregoing that since 1972 
the wording used in the relevant clause has been chang- 
ed but not in such a way as to invalidate the finding of 
the Chief Commissioner. In that regard, it would ap- 
pear from the judgment of the Commission in 1976 (56 
W.A.I.G. 691) that most matters were settled by 
negotiation between the parties including the manner in 
which Clause 12.—Tallies and Penalties was to be struc- 
tured. It may have been prudent to alter the wording to 
give effect to the intent of the Commission in 1971—a 
power not available in 1972—when later awards issued 
although as said by Nevile J. "when the parties . . . 
agreed to the insertion in the current award of a clause 
in words identical with those in which the similar provi- 
sion in previous awards had been expressed they could 
not have intended the clause to operate in a manner dif- 
fering from that in which it had previously operated 
. . ." That no change was intended in the method of 
payment by the present wording may again be said to be 
confirmed by the fact that employers continued to 
calculate payments due under the system which had 
operated both prior to and subsequent to 1972. 

To borrow the words used in 1950 by His Honour Mr 
Justice Jackson (as he then was) "justice and equity 
should be done" by interpreting the awards according 
to the intention of the award maker and the basis upon 
which an industrial dispute was settled in 1972. That has 
been the method of payment used in this industry both 
before and after that intention became known. What 
wg£ proper in 1972 should be proper today and perhaps 
more so because the ruling in 1972 was made in the 
course of what may be described as the settlement of a 
dispute by conciliation. I would uphold the appeals. 
THE PRESIDENT: The majority decision of the Full 
Bench is that the appeals should be dismissed and an 
order in such terms will now issue. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 164 of 1984. 

Between Derby Meat Processing Co. Ltd., Appellant, 
and West Australian Branch, Australasian Meat 
Industry Employees Union, Industrial Union of 
Workers, Perth, Respondent. 

No. 165 of 1984. 

Between Norwest Beef Industries Limited, Appellant, 
and West Australian Branch, Australasian Meat 
Industry Employees Union, Industrial Union of 
Workers, Perth, Respondent. 

Before the Full Bench. 
His Honour the President D. J. O'Dea, Senior Com- 
missioner D. E. Cort and Commissioner B. J. Collier. 

Order. 
THESE matters having come on for hearing before the 
Full Bench on 3rd April, 1984 and having heard Mr 
P. R. Momber (of Counsel) on behalf of the appellants 
and Mr J. Gerritsen on behalf of the respondent union 
and the Full Bench having reserved judgment on the 
matters and judgment being delivered on 22nd May, 
1984 wherein the Full Bench, by majority decision, 
dismissed the appeals and gave reasons therefor, it is 
this day, 22nd May, 1984 ordered that the appeals be 
dismissed. 

By the Full Bench, 

(Sgd.) D. J. O'DEA, 
[U.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 114 of 1984. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Appellant, and Meat and Allied 
Trades Federation of Australia (Western Aus- 
tralian Division) Union of Employers, Perth, 
Respondent. 

Before the Full Bench. 
His Honour the President D. J. O'Dea, Senior Com- 
missioner D. E. Cort and Commissioner G. G. 

Halliwell. 
The 17th day of May, 1984. 

Mr J. Gerritsen on behalf of the appellant. 
Mr R. A. Heaperman on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. 

The Meat Industry (State) Award No. 9 of 1979 
issued on 11th September, 1980, for a period of three 
years from that date but leave was reserved to the par- 
ties to apply to amend certain of its provisions including 
Clause 30.—Work of Employees in Slaughtering Sec- 
tions. That course was adopted in order that the benefits 
arising out of the new award would not be withheld 
whilst the anticipated lengthy review of the said Clause 
30 and another clause took place. Pending that review, 
the provisions set out in Clause 30 were those prescribed 
in the Meat Industry (State) Award No. 7 of 1973, being 
one of the awards replaced by Award No. 9 of 1979 
(refer 60 W.A.I.G. 1502 at page 1506). 

Application No. 609 of 1980 made by the Meat and 
Allied Trades Federation of Australia (Western 
Australian Division) Union of Employers on 15th 
September, 1980 was the vehicle by which the review of 
Clause 30.—Work of employees in Slaughtering Sec- 
tions was undertaken and by order dated 17th Janury, 
1984, the said clause in Award No. 9 of 1979 was varied 
for reasons delivered by the Commission on 16th June, 
1983. (64 W.A.I.G. 161.) The detailed and comprehen- 
sive nature of the review is evident from the lengthy 
reasons for decision of the Commission and also from a 
consideration of the information gathered by the parties 
and placed before the Commission. That information is 
discussed in the Commission's reasons for interim deci- 
sion in Application No. 609 of 1980 which were 
delivered on 10th May, 1982 (62 W.A.I.G. 1683) and a 
reading of those reasons for interim decision and the 
June 1983 reasons illustrate the range of material which 
was available to the Commission for the purpose of 
reaching a conclusion on matters of difference between 
the parties. 

The West Australian Branch, Australasian Meat In- 
dustry Employees Union, Industral Union of Workers, 
Perth, appeals against several parts of the decision on 
the broad grounds that the conclusions reached were— 

(a) contrary to equity, good conscience and the 
substantial merits of the case; 

(b) against previous decisions of the Commission; 
(c) against long standing principles governing 

awards of the meat industry; 
(d) against the weight of the evidence. 

It is contended by the union that, in Clause 
30.—Work of Employees in Slaughtering Sections: 

that with the Commission including certain tasks in 
paragraph (a)—-Cattle (On Rail System) and in 
paragraph (b)—Cattle and/or Calves (Solo, Bed 
or Cradle System) of subclause (1) of the clause, 
being the subclause which sets out the tasks to be 
performed by slaughtermen, the daily tallies 
should not be those prescribed in subclause 
(3)—Tallies for the slaughtering of cattle and 
calves but should be as negotiated between the 
parties; 
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that the daily tally for the slaughtering of sheep 
and/or lambs on the dead rail system should not 
be that prescribed in subclause (3) for slaughter- 
ing sheep and lambs on the solo system but 
should be as negotiated between the parties; that 
in paragraph (a)—Cattle and Calf Tally of 
subclause (3) those provisions which deal with 
the skinning of calves by slaughtermen should 
not have been restricted to export 
establishments; 

that the rates in paragraph (a)—Bulls and Genuine 
Stags in subclause (4)—Penalty Rates—Slaugh- 
termen of Clause 30 should not have been varied 
from those set out in Award No. 9 of 1979; and 

that a number of the values for adjusting tally 
shown in subclause (7) of Clause 30 should be 
varied or deleted. (Subclause (7) sets out the ex- 
tent to which the daily tally may be increased 
when mechanical aids are used for slaughtering 
cattle.) 

The Meat and Allied Trades Federation of Australia 
(Western Australian Division) Union of employers, 
Perth, agrees that the appeal be upheld with respect to 
the skinning of calves but otherwise opposes what is 
sought by the union on appeal. 

Having given consideration to the material before us, 
the appeal with respect to skinning calves will be upheld 
and the words "in export establishments" deleted where 
twice used in sub-paragraph (iii) of paragraph (a) in 
subclause (3)—Tallies of Clause 30. 

An appeal to the Full Bench under section 49 of the 
Act is to be heard and determined on the evidence and 
matters raised in the proceedings and the nature of this 
appeal is such that some time has been spent in consider- 
ing the material before the Commission at first instance. 
It is also stressed that Application No. 609 of 1980, 
although an application to amend Award No. 9 of 1979, 
could be described as one brought under section 40 as a 
matter of convenience for the reason outlined earlier 
herein, and accordingly the principles to be followed are 
those appropriate to the making of a new award rather 
than those relevant to an amendment of an award in 
force. 

Subclause (1) of Clause 30.—Work of Employees in 
Slaughtering Sections defines a slaughterman as— 

an employee who, in killing and/or dressing 
livestock performs one or more of the following 
tasks— 

and there follows a number of tasks under the headings 
(a) Cattle (On Rail System); (b) Cattle or Calves (Solo, 
Bed or Cradle System); (c) Sheep, Lambs or Goats (On 
Rail, Mechanical Chain System); (d) Sheep and/or 
Lambs (Solo—Hook and Bed System); (e) Sheep and/or 
Lambs (Dead Rail System) and (f) Pigs. 

The first matter raised on appeal is the failure of the 
Commission to require an adjustment to be made in the 
tallies for cattle (and calves) although certain tasks have 
been specified in paragraphs (a) and (b) of subclause (1) 
of the clause. Those tasks under paragraph (a) are 
"washing anus and pit", "removing tip of tail", "join- 
ting tail", "operating lowerator" and "removing 
kidneys and enucleating kidneys if required", and under 
paragraph (b) "jointing tail" and "removing and/or 
enucleating kidneys if required". The said tasks were 
not specified in the previous award, the provisions of 
which were utilised for the purposes of Award No. 9 of 
1979, but in that award the duties of slaughtermen were 
not stated as exhaustively as is now the case and the real 
question is whether extra work is required of a 
slaughterman in the performance of those tasks to a 
degree which should have caused an adjustment in the 
daily tally. 

In support of the appeal, the union relied upon the 
inter-relationship which exists between tasks and tallies 
and maintained that, with an increase in the work of the 
slaughtering team, there should have been a reduction in 
the daily tally for each slaughterman. 

A consideration of the reasons for decision reveals 
that the Commission was cognisant of that inter- 
relationship. For example, the Commission referred to a 
1966 decision in which it was said— 

However, the inclusion of additional men in the 
team should not increase the day's work of other 
members of the team. By way of example, in the 
method used by the parties to the Federal Interim 
Award to calculate the day's work, varying 
numbers of men were removed from the team if 
certain tasks were not required and the "tally" per 
man was increased proportionately so that the 
day's work of the other men was not altered. That 
principle is obviously correct and the inclusion of 
additional workers in the team should cause a 
reduction in the "tally" of each of the members of 
the enlarged team. (46 W.A.I.G. 1332 at page 
1336). 

That, however, is not the end of the matter. The con- 
cept applies more particularly where there is an 
established and proper relationship between tasks and 
tally and in such a case, it would follow that when a 
significant alteration is made to one, a change would be 
required to the other. For example, when an extra 
slaughterman is placed in such a team to perform a 
"new" task the extra tally for that slaughterman would 
increase the work of the team and an unfair burden 
placed on other members of that team, but, on the other 
hand, a requirement placed on a particular slaughter- 
man in a team to carry out more work may only bring 
about a more appropriate "balance" in work as bet- 
ween members of the team. The reasons for decision 
show that the Commission was conscious and ap- 
preciative of that factor as it was of the varying duties 
which may be carried out by slaughtermen in the differ- 
ing teams in establishments covered by the award. 

Reference is now made to those parts of the Commis- 
sion's reasons for decision which dealt with the taks 
referred to by the appellant union and it may be as well 
to mention that the Commission fixed the daily tallies in 
accordance with those applicable under Award No. 7 of 
1973. In this respect an exhibit was prepared by the 
union setting out the tasks performed and comparing 
the allocations of tasks between the provisions of the ex- 
isting award and four large abattoirs as disclosed by the 
working party exhibits for slaughtering. From that ex- 
hibit the Commission prepared a table showing the con- 
sensus and practice revealed by the exhibit. 
Washing anus and pit. 

The consensus showed that this task was not one car- 
ried out by a slaughterman (page 166). It was perform- 
ed, however, by "a slaughterman in two establishments 
and at two others by labourers and at others not at all" 
(page 168). In the application of the so-called principle 
raised by the union, in those two establishments where 
the task had been performed by slaughtermen there 
would be no cause to alter the tally but overall the Com- 
mission concluded— 

From my observations on inspections, it is a task 
which can be performed in conjunction with 
shackling and hoisting without the necessity of tally 
adjustment. It is a task which would be inap- 
propriate to be a sole task for any employee, 
slaughterman or labourer. It will be included as a 
task which may be performed by and required of a 
slaughterman. (Page 168.) 

Removing tip of tail. 
This is a task associated with the operation of a device 

called a downward hide puller and the consensus reveal- 
ed that this task was carried out by a slaughterman 
(page 167) and accordingly this task, like others, would 
not be one which would indicate that an adjustment in 
tally should be considered. 
Jointing tail. 

This was found to be a slaughterman's task in the 
operations associated with hide pullers (page 169) and 
the consensus showed that it was carried out by a 
slaughterman (page 167). 
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Operating lowerator. 
Once again, the consensus showed that this task was 

performed by a slaughterman (page 167) and in looking 
at the specific task, the Commission discussed the re- 
quirement to push the carcase too and from the 
lowerator which is the part of the task to which the 
union takes objection. It was concluded— 

I consider I am left with the position that the task 
is a slaughterman's task where it presently is the 
case, but not in the generality and other awards 
provide no assistance. 

If the practice is extended it needs examination 
by the employer and the respondent (the union) to 
ascertain whether alternative labour or talley ad- 
justment is warranted in the particular cir- 
cumstances. (Page 169.) 

Removing kidneys and enucleating kidneys if required. 
The consensus shows that these tasks were not per- 

formed by slaughtermen (page 167), but in two 
establishments the work is performed incidental to fron- 
ting out (page 169). In that latter respect, an adjustment 
in tally does not arise and the order of the Commission 
recognized that the tasks may continue to be required of 
a slaughterman in those establishments and may be re- 
quired in other establishments when incidental to "fron- 
ting out" but by agreement between the employer and 
the union. 

It will be seen from the foregoing that the appeal to 
the extent it relied on a relationship between tasks per- 
formed and tallies is misconceived in some respects in 
that work performed by slaughtering teams was not in- 
creased by specifying certain tasks in Clause 30. Other- 
wise we are not persuaded that the course followed was 
not reasonably open to the Commission on the material 
available. We note in relation to certain tasks any 
change in work of particular establishments was to be 
the subject of discussion between the parties and possi- 
ble tally adjustment. 

The appeal with respect to daily tallies for slaughter- 
ing cattle will be dismissed. 
Slaughtering of Sheep and/or Lambs (Dead rail 

system). 
In subclause (3) of Clause 30.—Work of Employees 

in Slaughtering Sections the order of the Commis- 
sion prescribed a daily tally of 54 sheep, lambs or 
goats per slaughterman (the solo system) whereas, 
in the proceedings, the union sought a tally of 45 
when slaughtering on the dead rail and otherwise a 
tally of 54 on the solo system. On appeal the Full 
Bench is asked to find that the decision of the Com- 
mission was wrong and to require the parties to 
negotiate for the purpose of determining an ap- 
propriate tally for slaughtering on dead rail. 

It is inherent in the appeal that the union regards the 
solo tally as being applicable to slaughtermen on 
the dead rail and that will be discussed later in these 
reasons. 

In the reasons for decision, the Commission, having 
regard to the particular circumstances of the case, 
distinguished an agreement which prescribed a tally 
of 45 per day in an establishment operating a dead 
rail (exhibit 9) and said— 

It seems to me that that agreement was a "one 
off" situation which does not provide a general 
rule for this system of solo slaughtering. The appli- 
cant told me that one establishment introduced this 
system as early as 1968 with a tally of 54 head per 
employee per day and still operates it for the 
slaughtering of sheep. (That latter comment is con- 
firmed by exhibit AB-3.) 

Such being the case, it was "around" when the 
1974 award was issued and I am not convinced that 
this system has changed to the extent that a revision 
of the tally is justified. This counterclaim will not 
be allowed, but that decision should not of itself 
cause any change in the lower tallies presently 

operating in a particular establishment whilst the 
conditions prevailing when it was so fixed remain 
unchanged. (Page 180.) 

The union however complains that a fair tally has 
never been assessed. It submits that whilst, by reason of 
the particular circumstances, a tally of 45 may not be 
appropriate in all establishments, the evidence clearly 
showed that the duties required in dead rail slaughtering 
are different from those in the true solo system and 
thus, it is claimed, the tally should be different. 

It would appear that a daily tally of 54 for slaughter- 
ing sheep or lambs on the solo system was first introduc- 
ed in Award No. 26 of 1959 by agreement between the 
parties in July 1965 (45 W.A.I.G. 548) although that 
award simply stated a daily tally for sheep or lambs 
without specifying the system of slaughtering. The Meat 
Industry (State) Award No. 26 of 1966 which issued in 
October 1966 again by agreement between the parties 
prescribed a tally of 54 sheep or lambs (solo system) and 
74 sheep or lambs (chain system) and whilst the tasks to 
be performed by a slaughterman of sheep and/or lambs 
(solo) were specified, no reference was made in that 
award to dead rail (46 W.A.I.G. 1192). That was also 
the position in Award No. 7 of 1973 and Award No. 9 
of 1979 and the dead rail system for the slaughtering of 
sheep and/or lambs was first mentioned in the award as 
a consequence of the decision under appeal and then on- 
ly in relation to the tasks to be performed by a 
slaughterman engaged on that system. 

The evidence before the Commission indicates that 
the dead rail system of slaughtering is a different 
method of slaughtering from the "solo system" and 
whilst the parties may have regarded the several meat in- 
dustry awards in force from time to time as applying to 
slaughtermen engaged on the dead rail system, we have 
reservations in that respect. In the matter of the enforce- 
ment of an award by the West Australian Branch, 
Australasian Meat. Industry Employees Union, In- 
dustrial Union of Workers, Perth, v. Anchorage But- 
chers Pty. Ltd.. it was found that part of the award then 
in force did not apply to slaughtermen engaged on a 
team system of slaughtering who were found not to be 
(solo) slaughtermen as envisaged by the award (41 
W.A.I.G. 136). 

The proceedings before the Commission were for the 
purposes of a new award in which the union sought by 
way of counterclaim new provisions to cover 
slaughtermen on the dead rail system. In our view, that 
counterclaim should have been regarded more as the fix- 
ation of a tally for the first time rather than as a "revi- 
sion of the tally" agreed between the parties in Award 
No. 7 of 1973 issued in September 1974 for that con- 
notes that the solo tally then in force was designed for 
the dead rail system. 

We would uphold this part of the appeal, suspend the 
operation of the decision, and remit the claim for a tally 
for slaughtermen on the dead rail system to the Com- 
mission for further hearing and determination. We take 
the view that the work required should be subjected to 
consideration and a specific tally prescribed but we ex- 
press no view as to whether, on a consideration of all of 
the relevant factors, of which the existing practice is but 
one, that the tally should be different from that now ap- 
plying in those establishments operating the dead rail 
system. 
Bulls and Genuine Stags. 

Under this heading the union argues that the penalty 
rate prescribed in subclause (4) of Clause 30.—Work of 
Employees in Slaughtering Sections should have been 
retained at double rate for bulls and genuine stags 136 
kilograms and over. It is claimed that the Commission 
erred in prescribing rate and a half for bulls and genuine 
stags of and over that weight and double rate only when 
the weight exceeded 181.5 kilograms. 

It is evident from the reasons for decision that, in fix- 
ing rates for the purposes of the new award, the Com- 
mission was influenced by rates prescribed in the 
Federal Meat Industry Award and rates in State awards 
applicable in New South Wales. 
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In that regard, the appellant union complains that no 
change in circumstance had been demonstrated to war- 
rant a change and that, in any event, the rates under the 
Federal award and in New South Wales were not rele- 
vant as each of them applied to reduce the daily tally 
which was not the case in this State. 

The respondent employers agree that the rates in New 
South Wales are differently structured from the penalty 
rate in this State and that different structure also ap- 
pears to be the case in relation to rates in the Federal 
award. 

In the circumstances, we are of the opinion that rates 
applicable elsewhere do not have the relevance which 
was placed upon them by the Commission although we 
note that in each case the weight of the bull at which a 
higher rate commences to apply is 136 kilograms as in 
this State. Not being able to discern other factors to br- 
ing about an alteration in the penalty rate previously in 
force we would uphold this part of the appeal. 
Mechanical Aids. 

In subclause (7) of Clause 30 there is set out a number 
of mechanical aids used in slaughtering cattle on the 
mechanical or gravity systems, each of which is given a 
value to count for the purpose of calculating tally. The 
appellant union argues that the Commission erred with 
respect to the value given to the Johnson hide stripper 
and the downward hide puller; that the values for 
automatic feed to and from the saw should apply on 
gravity rail only; that a value should only be available 
for hock cutter when all four hocks are removed and 
that the value shown for upward hide stripper, brisket 
saw and carcase cutter should be deleted from the 
subclause. 

The Commission dealt at some length with 
mechanical aids and the value to be placed upon each of 
them (refer pages 184 to 190 inclusive) and in view of 
matters raised on appeal, it is important to note that in 
Award No. 7 of 1973, the clause Work of Employees in 
Slaughtering Sections was agreed between the parties. It 
follows that the cattle and calf tallies prescribed in that 
award for on rail mechanical dressing and gravity on 
rail dressing and the values for mechanical aids for cat- 
tle slaughtering (mechanical or gravity systems) should 
be regarded as being compatible the one with the other. 

The Commission in the first instance did not find the 
Federal Meat Industry Award of great assistance 
because of the way it is structured but it is also impor- 
tant to note from that award the different values placed 
on a hide stripper (Johnson type) and hide puller (Can- 
pack type) (155 C.A.R. 391 at page 445) to which 
reference was made in the decisions of the New South 
Wales Industrial Commission mentioned by the Com- 
mission in its reasons for decision. 
Removal of hides. 

The decision of the Commission in placing three dif- 
ferent values on mechanical aids removing hides 
adopted the approach of the Full Bench of the In- 
dustrial Commission of New South Wales although, in 
accepting one of the suggestions put by the union, 
several of the values fixed by the Full Bench were ad- 
justed having regard to the tallies operating in this State. 

It is common ground that the value to be allowed for 
a downward hide puller should be greater than that for 
an upward hide stripper and, in the proceedings, the 
union distinguished the upward hide stripper from the 
Johnson hide stripper. It said— 

... the Stampco system (the upward hide strip- 
per) was a system of pulling the hide off and vir- 
tually only removed the task of backing down 
where the Johnson type of stripper removes the 
necessity to do siding and some of the flanking as 
well as the backing down. 

The appeal rests on the contention that the value 
agreed between the parties for the purposes of Award 
No. 7 of 1973 related to a Johnson type stripper and 
that there had been no change since then to warrant an 
alteration in the value for upward hide stripper. The ap- 
pellant states that in 1973 the only hide puller under the 

State award was at E.G. Green's (Harvey) and that it 
was a Johnson, but a statement was made in the original 
proceedings that the hide puller at Harvey is a Stampco 
and evidence was given that there had been no change in 
that mechanical aid (transcript page 574). Be that as it 
may, in determining values for the purposes of the new 
award, the Commission had the benefit of decisions of 
the Full Bench of the Industrial Commission of New 
South Wales and a detailed analysis of the work against 
the background of the Federal award which includes 
three different values for removing hides and not two as 
sought by the union. 

We are of the opinion that it was open to the Com- 
mission to prescribe as it did. 
Brisket saw. 

The Commission found that the brisket saw was "of 
marginal assistance in the slaughtering process" and in 
fixing an equivalent in this State, it was guided by the 
value applicable in New South Wales. There was a 
paucity of evidence before the Commission on this mat- 
ter. One of the Union's witnesses had no knowledge of 
the use of a brisket saw in on-rail dressing and another 
expressed the opinion that in order that the paunch 
would not be punctured a mechanical saw had to be us- 
ed rather than a chopper or hand saw. 

In considering the evidence care has to be exercised to 
ascertain the system of slaughtering to which reference 
was being made and certain of the inferences drawn by 
the union were not open on the evidence. 
Automatic feed to and from saw. 

From the material before it the Commission did not 
perceive "any factors which justify a change in the ex- 
isting wording". That wording prescribed a value for 
automatic feed to and automatic feed from the saw and 
on the surface it appears that value applied to both on- 
rail mechanical dressing and gravity rail dressing but 
that is not necessarily so. The counterclaim by the union 
for the value to apply only on the gravity system was 
refused and it is to that refusal that the appeal is 
directed. 

In the original proceedings it was said on behalf of the 
union that the automatic feed was relevant only to a 
gravity chain in that with a mechanised chain the car- 
case was moved to and from the saw by the chain itself. 
Attention was drawn to the difference in tallies between 
on-rail mechanical dressing and gravity rail dressing and 
it appears that, on the information available, the Com- 
mission was not prepared to alter wording which had 
been agreed between the parties in Award No. 7 of 1973. 

Our attention was not drawn to material 
demonstrating whether or not a mechanised chain of 
itself feeds to or from the saw nor for that matter that 
the Commission was given the benefit of any assistance. 
In that context we do not see that the Commission was 
wrong in concluding as it did, but that is not to say that 
in an on-rail mechanised system a claim may be made 
for automatic feed to and from saw as a further 
mechanical aid. Subclause (7) of Clause 30 is designed 
to cover mechanical aids and if the chain itself feeds to 
and from saw it may be that there is no "other" 
mechanical aid for which a value is prescribed. 
Carcase Cutter. 

Award No. 7 of 1973 prescribed a value for H-bone 
cutter or saw cutting H-bone as a mechanical aid and 
the union counter-claimed that that value should only 
be available when the aid is used prior to fronting out. It 
was said that "the difficulty which this provision was 
probably originally intended to remove was that of get- 
ting through the H-bone or pelvic area with a hand 
chopper", but now, apparently, it is not necessary for 
the JJ-bone to be cut prior to fronting out and it is cut 
when sawing down the carcase. 

It seems clear that the original purpose for which the 
mechanical aid was designed no longer exists but it ap- 
peared to the Commission— 

that the nature of the task for which this 
mechanical aid is used has changed and is now not 
just an H-bone cutter but a carcase cutter and it is 
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still a quicker means of performing the task than 
would be the case manually. 

In other words the task of chopping H-bone is no 
longer carried out and thus tally has been increased. 
Whilst subclause (7) of Clause 30 may not be the most 
appropriate subclause in which to give expression to 
that conclusion, we feel it may remain but with a slight 
change in the wording in order to indicate that the 
alteration to tally is not for the saw sawing down but by 
reason of the H-bone not being chopped down. 
Hock Cutter. 

The Commission retained the provision agreed bet- 
ween the parties in Award No. 7 of 1973 for hock cutter 
as a mechanical aid. After reviewing the evidence and 
referring to an inspection and the position elsewhere the 
Commission stated— 

Logically therefore, it would follow that this 
device should not be included but neither party asks 
for that to happen and I feel that the best approach 
would be to leave well enough alone and retain the 
provision in its existing terms. (Page 189.) 

The Commission did not address itself to the specific 
difference between the parties, namely, whether any 
value or the same value should be attributed to hock 
cutters when less than four hocks are cut. In such a case 
it seems that a different value should be prescribed and 
to that extend the appeal will be allowed. 

Except to the extent indicated we consider that 
subclause (7) relating to mechanical aids should stand. 

The minutes of the proposed order will now issue and 
the parties may, if they so desire, speak to those minutes 
at a convenient time. 

BEFORE THE WESTERN AUSTRALIAN 
• INDUSTRIAL COMMISSION. 

No. 114 of 1984. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Appellant, and Meat and Allied 
Trades Federation of Australia (Western Aus- 
tralian Division) Union of Employers, Perth, 
Respondent. 

Before the Full Bench. 
His Honour the President D. J. O'Dea, Senior Com- 
missioner D. E. Cort and Commissioner G. G. 

Hailiwell. 

Clause 30.—Work of Employees in Slaughter- 
ing Sections of the Meat Industry (State) 
Award No. 9 of 1979 be varied— 

(a) by deleting the words "in export 
establishments" from subparagraph 
(iii) of paragraph (a) of subclause (3) 
Tallies of the said clause where used in 
placitum (b) (ii) and placitum (c). 

(b) by deleting paragraph (a) of subclause 
(4) Penalty Rates—Slaughtermen of the 
said clause and inserting in lieu thereof: 

(a) Bulls and Genuine Stags—136 
kilograms and over—double 
rate. "Genuine stag" means a 
fully grown animal that exhibits 
characteristics of a bull in- 
cluding a definite neck crest. 

(c) by deleting subclause (7) of the said 
clause and inserting in lieu thereof:— 

(7) (a) When mechanical aids are 
used for cattle slaughtering 
(mechanical or gravity 
systems), for the purpose of 
calculating tally per man 
per day, they shall count as 
follows: 

Upward Hide Stripper   0.5 
Johnson Hide Stripper  1.5 
Downward Hide Puller  2.0 
Automatic Tail Puller  0.25 
Automatic Feed to Saw  0.25 
Automatic Feed from Saw .. 0.25 
Brisket Saw  0.10 
Hock Cutter—all hocks  0.25 
Hock Cutter—two hocks .. 0.125 
When H-bone is not 

chopped down  0.25 
No combination of the aids 
listed in paragraph (a) of 
this subclause shall increase 
tally by more than 2.85 
head per man per day. 

By the Full Bench, 

(Sgd.)D. J. O'DEA 
President. 

THIS matter having come on for hearing before the Full 
Bench on the 20th March, 1984 and having heard Mr J. 
Gerritsen on behalf of the appellant and Mr R. A. 
Heaperman on behalf of the respondent and the Full 
Bench having reserved judgement on the matter and 
judgement being delivered on 17th May, 1984, wherein 
the Full Bench unanimously upheld the appeal in part 
and otherwise dismissed the same and gave reasons 
therefor, it is this day the 1st day of June, 1984 ordered 
that:— 

1. Except as hereinafter prescribed the appeal 
against the decision of Commissioner G. J. 
Martin given on 17th January, 1984 in matter 
No. 609 of 1980 be dismissed. 

2. That part of the said decision with respect to 
the tally for slaughtering sheep or lambs on the 
dead rail system be suspended and that the 
claim by the West Australian Branch, Austral- 
asian Meat Industry Employees' Union, In- 
dustrial Union of Workers, Perth for the 
specific provision of such a tally in the Meat 
Industry (State) Award No. 9 of 1979 be remit- 
ted to Commissioner G. J. Martin for further 
hearing and determination. 
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FULL BENCH— 
Appeals Against Decision 
of industrial Magistrate— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

Nos 250-253 of 1984. 

Between John Frederick Flood, Industrial Inspector, 
Department of Industrial Affairs, Appellant, and 
Slave Stojanovski and Nevena Stojanovski trading 
as Macedonian Transport Company, Respondent. 

Before the Full Bench. 
His Honour the President D. J. O'Dea, Commissioner 

G. J. Martin and Commissioner G. L. Fielding. 
The 22nd day of May, 1984. 

Mr R. E. Cock (of Counsel) and with him Mr D. J. 
Cloghan on behalf of the appellant. 

Mrs P. E. Bentley on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: These are appeals against the 
dismissal of a number of complaints against the respon- 
dent because of a decision of the Industrial Magistrate 
that the appellant as complainant had not established 
that the respondent employed one Andrew Robertson in 
an industry carried on by any of the respondents to the 
Transport Workers (General) Award No. 10 of 1961 
(the award). 

The Industrial Magistrate found that Robertson was, 
at the relevant time, employed by the respondent as a 
driver of an articulated vehicle involved in the transpor- 
tation of materials and that, at that time, the respondent 
was an owner driver of trucks and was engaged in the 
business of transport contractor employing drivers 
engaged in carting 40-foot gasline pipes from Geraldton 
to the Fortescue River. 

Subject to an express proviso which was found to 
have no application, the award applies to all workers 
following the vocations referred to in the wages 
schedule who are eligible for membership in the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch and who 
are employed in the industries carried on by the 
respondents to this award in connection with the 
transportation of goods and materials. 

The Industrial Magistrate was satisfied that Robert- 
son followed the relevant vocation and was eligible for 
membership of the union. 

The award also extends to and binds all employers 
employing those employed in any calling mentioned in 
the award in the industry or industries to which it ap- 
plies. 

The respondent is not a named respondent to the 
award and the Industrial Magistrate declined to find 
that it was engaged in an industry carried on by the 
respondents to the award in connection with" the 
transportation of goods and materials there being no 
evidence before him as to the industries carried on by 
named respondents to the award. 

Clause 29 of the award contains a long list of respon- 
dent employers arranged under headings such as Agents 
(of various kinds) through alphabetically to Wool 
Scourers and Felimongerers, and including Cartage 
Contractors and General Carriers. The list is described 
under the heading: 

Schedule of Respondents. 
Representative. 

Industry. 

The learned Magistrate found that the general 
headings, of which those referred to are examples, are a 
convenience of reference to give a lead to the type of ac- 
tivity with which the respondents named under those 
headings are concerned. That, with respect, is not to 

say, as the Magistrate held, that the general headings 
were not intended to describe industries carried on by 
those named under them. 

The industry or industries to which the award applies 
is primarily to be ascertained from the words used to 
describe them and in my opinion the named employers 
under each heading are intended to be representative of 
the undertaking which each heading connotes and each 
heading is intended to be descriptive of an industry. 
Such an intention appears as a matter of construction 
having regard to the arrangement of the "Schedule of 
Respondents" and the inclusion of the descriptive 
headings "Industry" and "Representative" which, 
when the award first issued, were arranged as follows: 

"Industry;" and "Representative". 
It appears that the transposition of those terms oc- 

curred unintentialiy in the course of printing and the 
original arrangement even more forcibly suggests that it 
was intended to arrange the schedule of respondents 
under headings sufficiently descriptive of the industries 
carried on by them. 

It is obvious, of course, from reading the award that 
it is intended to cover persons employed in connection 
with the transportation of goods and materials. 

In my opinion it is possible by construing the award 
to ascertain the industries to which it applies which in- 
clude cartage contractors and general carriers within 
which industries the business of transport contractor 
carried on by the respondent is sufficiently covered. As 
the Industrial Magistrate observed the scope clause of 
the award under consideration is similar to that with 
which the Industrial Appeal Court was concerned in 
Terry Glover's case (50 W.A.I.G. 704) although in that 
case reference was made to industries carried on by the 
respondents set out in the schedule which words do not 
appear in the present award. The schedule in the award 
under consideration in Terry Glover's case contained a 
list of employers grouped under various types of 
business. Nevile J. thought that the different groups in 
which the respondents were set out in the schedule were 
intended to represent industries in which such 
respondents were engaged and it was unnesessary to 
prove that fact. Wickham J. rejected a suggestion that 
the naming of an industry by setting out named 
respondents and sub-headings descriptive of what they 
are or what they do had the effect of limiting the scope 
of the award to that part of the named industry carried 
on by a particular named respondent. He said:— 

I do not think this suggestion is sound. The 
Schedule is headed "Schedule of Respondents" 
and the subheadings which describe in a general 
way what they are or what they do or what their in- 
dustry is, are merely for convenience of reference 
and to give the reader a lead as to the type of activi- 
ty with which a named respondent is concerned and 
in no way limits the breadth of that activity which 
may become apparent from evidence. If the 
headings are designed to describe industries rather 
than employers I think it probable, without finding 
it necessary to decide, that the industry of a 
building contractor in any event sufficiently covers 
the industry of an aluminium window fixer. 

In Donovan's case (57 W.A.I.G. 1317) the Industrial 
Appeal Court was concerned with an award in which the 
scope clause referred to employers named and engaged 
in the industry, set out in the schedule. The schedule was 
arranged with named respondent employers under 
headings which were described in the judgment of Burt 
C. J. as descriptive of the industries carried on by the 
respondent employers. He found that:— 

. . . The named employers under each industry as 
described in the schedule are no doubt intended to 
be within and perhaps to be fairly representative of 
that industry but in my opinion the industry to 
which the Award relates is to be ascertained by the 
words used to describe it and not by entering upon 
an enquiry as to the common object in the sense of 
Parker's case sought to be attained by any name 
respondent and the workers employed by it. 
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Wickham J. observed that the scope clause specifical- 
ly referred to the industry as set out in the schedule and 
expressed the opinion that:— 

... the naming of an employer under the headings 
of an industry or industries, relieves the prosecu- 
tion from proving that a relevant employer is in 
fact engaged in that industry: see Re Terry Glover 
Pty. Ltd. 50 W.A.I.G. 704 per Nevile j., obiter, at 
705. This is no more (in this case) than the applica- 
tion of a rebuttable presumption of regularity. 

The third member of the Court, Brinsden J., observ- 
ed:— 

The Union on the other hand, argues that the 
schedule sets out the industry to which the award 
applies and that is to be discovered by looking at 
the various classifications so that it is sufficient 
merely to prove that a particular employer is carry- 
ing on a business falling within any one of the 
categories to enable it to be said that the award 
covers that employer. In my respectful view, the 
approach of the union in this case is to be preferred 

His Honour then elaborated his reasons for that con- 
clusion. 

In my opinion upon its proper construction the award 
with which the Industrial Magistrate was concerned ap- 
plies to the industry in which the respondent employed 
Robertson. I do not think there is anything in the prin- 
ciples applied in Terry Glover's case or Donovan's case 
which compel a different view. I would therefore 
uphold the appeals, set aside the decision and remit the 
matters of complaint for further hearing and determina- 
tion. 
COMMISSIONER MARTIN: I agree and have nothing 
to add. 
COMMISSIONER FIELDING: I also agree with the 
conclusion reached by His Honour the President, and in 
essence for the same reasons. 

In my view, the issue before the learned Industrial 
Magistrate was, as he recognised, primarily one of con- 
struction of the Transport Workers' (General) Award 
No. 10 of 1961, and in particular the import of the 
schedule thereto, as it affected the operation of the 
scope of the Award. Questions of this nature should be 
approached in the manner mentioned by Burt J. in the 
Western Australian Carpenters and Joiners, Bricklayers 
and Stoneworkers Industrial Union of Workers v. Terry 
Glover Pty. Ltd. (1970) 50 W.A.I.G. 704, at p.705, as 
follows:— 

Each and every award must relate to an industry 
and what that industry is, is in every case primarily 
a question of construction of the particular award. 
It may be that the question is not only primarily but 
finally a question of construction, and it may be 
that the award as a matter of construction fails to 
give the final answer and requires for that purpose 
that findings of fact be made. 

An award if made in terms "to relate to the ship- 
building industry" would be of the first mentioned 
kind. An award expressed to relate, as the one 
under consideration here is expressed to relate, to 
"the industries carried on by the respondents set 
out in the schedule attached to this award" is of the 
other kind. In such a case the industry to which the 
award relates cannot be made known without 
definition of the industries carried on by the 
respondents. And this is necessarily a question of 
fact. 

Commonly, the scope of Awards made by this Com- 
mission are expressed to be governed by reference to 
employers named in a schedule attached to the Award, 
and often, as in the Transport Workers (General) 
Award, mention is also made of industries apparently 
carried on by those employers. In those circumstances it 
will be necessary to determine whether the Award is 
directed at the industry named in the schedule, as did 
the Clerks (Commercial, Social and Professional Ser- 
vices) Award No. 14 of 1972, considered in R. J. 

Donovan and Associates Pty. Ltd. v. the Federated 
Clerks Union of Australia, Industrial Union of 
Workers, WA Branch (1977) 57 W.A.I.G. 1317; or 
whether it is directed at an industry identified by the 
nature of the undertaking of the respondents listed in 
the schedule, as it seems to me does the instant Award. 
However, what must always be kept in mind is that the 
exercise is one of award interpretation, so that usual 
rules of interpretation apply. Each Award has to be con- 
sidered in the light of the language used in it, and it 
might not always be possible to categorize the scope of 
an Award in the way suggested. 

The Award now in question is expressed by Clause 3 
to apply to employees following nominated vocations 
who are "employed in the industries carried on by the 
respondents to this award in connection with the 
transportation of goods and materials". Attached to the 
Award is a schedule entitled:— 

Schedule of Respondents. 
Representative. 

Industry. 
The schedule lists a number of individuals and com- 

panies, each grouped under subheadings descriptive of 
industries of which it is reasonable to assume they are 
representative. By reason of section 37 (1) of the In- 
dustrial Arbitration Act, the Award is binding on all 
employers engaged in the industries carried on by the 
named Respondents, that being "the industry or in- 
dustries to which the award applies", and not on all per- 
sons engaged in the transport industry at large. The 
learned Industrial Magistrate appears to have taken the 
view that the Award was directed to industries defined 
only by reference to the undertakings of the name 
respondents to the extent that the mention of the in- 
dustries in the schedule was irrelevant, and a matter of 
convenience only. 

With all respect to the learned Industrial Magistrate, 
in my opinion he fell into error in so construing the 
Award. Although as he noted the scope of the Award is 
in much the same terms as that considered by the In- 
dustrial Appeal Court in Glover's case (supra), I do not 
think it follows that the industry subheadings should be 
ignored in the way in which he suggests. That case turn- 
ed on the conclusion that there was enough evidence to 
identify the nature of the undertaking of a named 
respondent to the Award then in question v/ith the in- 
dustry of the employer against whom the complaint had 
been laid. It is reading too much into the decision of the 
Industrial Appeal Court in that case to suggest that 
where an Award focuses on the nature of the undertak- 
ings of the named respondents to define its scope, any 
express reference in the schedule, by means of grouping, 
to a particular industry should be ignored. In such a 
case, the position is as Wickham J. noted in Glover's 
case (supra, at p.706), that the group subheadings "are 
merely for convenience of reference, and to give the 
reader a lead as to the type of activity with which the 
named respondent is concerned". That is particularly so 
in the case of the instant Award, because unlike the 
schedule under review in Glover's case (supra) the 
schedule in the Transport Workers (General) Award is 
not simply titled "Schedule of Respondents", but car- 
ries an endorsement to the effect that the respondents 
are representative of the industries therein named. That, 
I consider, is sufficient indication that the subheadings 
are to be taken as descriptive in a general way of the in- 
dustries which the respondents grouped thereunder are 
engaged in. The headings are in effect a starting point, 
but since the scope of the Award is primarily built 
around the industries as carried on by the named 
respondents, the group subheadings cannot be taken as 
entirely definitive of those industries. The definition can 
only be completed by reference to the undertakings of 
the respondents concerned. However, it it can be shown 
that the undertaking of an employer is such that it fits 
the brief general description of an industry named in the 
schedule, that in my opinion is enough to bring it within 
the scope of the Award. If the brief description in the 
schedule does not adequately fit the description of the 
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undertaking engaged in by the employer charged with 
breach of the Award, it may be necessary for the com- 
plainant to bring evidence of the nature of the undertak- 
ing of a respondent named in the schedule, as the learn- 
ed Industrial Magistrate suggested, but such was not the 
case on this occasion. 

One of the industry subheadings mentioned in the 
schedule is "Cartage Contractors". Another is 
"General Carriers". The learned Industrial Magistrate 
accepted that "the defendant is an owner-driver of 
trucks and is engaged in the business of a transporting 
contractor". Indeed, the evidence almost compels such 
a conclusion to be made. That being so, I consider that 
as a matter of construction he should have held that the 
Respondent was engaged in the industry of a Cartage 
Contractor, particularly having regard to the express 
mention in the scope clause of the award to the 
"transportation of goods and materials". In the context 
of the Award, "cartage" and "transportation" are 
synonymous. The learned Industrial Magistrate also 
found that the employee in question was at a material 
time "a driver of articulated vehicles for the defen- 
dant", that being one of the vocations included in the 
Award, thus he ought to have found that the Respon- 
dent was bound by the Award. 
THE PRESIDENT: The unanimous decision of the Full 
Bench is that the decision of the Industrial Magistrate 
given on 9th March, 1984 in Complaints Nod. 729 to 
732 of 1983 be set aside and the said matters of com- 
plaint be remitted to the Industrial Magistrate for fur- 
ther hearing and determination. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

Nos. 250-253 of 1984. 

Between John Frederick Flood, Industrial Inspector, 
Department of Industrial Affairs, Appellant, and 
Slave Stojanovski and Nevena Stojanovski trading 
as Macedonian Transport Company, Respondent. 

Before the Full Bench. 
His Honour the President D. J. O'Dea, Commissioner 

G. J. Martin and Commissioner G. L. Fielding. 

Order. 
THESE matters having come on for hearing before the 
Full Bench on the 8th May, 1984 and having heard Mr 
R. E. Cock (of Counsel) and with him Mr D. J. 
Cloghan on behalf of the appellant and Mrs P. E. 
Bentley on behalf of the respondent and the Full Bench 
having reserved judgment on the matters and judgment 
being delivered on 22nd May, 1984 wherein the Full 
Bench unanimously upheld the appeals and gave 
reasons therefor, it is this day, 22nd May, 1984 ordered 
that:— 

1. The appeals be upheld; 
2. The decision of Industrial Magistrate K. F. 

Chapman given on 9th March, 1984 in Com- 
plaints Nod. 729 to 732 of 1983 be set aside; 
and 

3. The said matters of complaint be remitted to 
the Industrial Magistrate for further hearing 
and determination. 

By the Full Bench, 

(Sgd.)D.J. O'DEA, 
[L.S.] President. 

64 W.A.l.G. 

FULL BENCH—Unions- 
Application for Registration— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 564 of 1983. 

In the matter of the Industrial Arbitration Act, 1979 
and in the matter of an application by the Associa- 
tion of Professional Engineers, Australia (Western 
Australian Branch) Union of Employees for 
registration as an industrial union of employees. 

Before the Full Bench. 
His Honour the President D. J. O'Dea, Chief Industrial 
Commissioner E. R. Kelly and Commissioner G. J. 

Martin. 
The 6th day of June, 1984. 

Mr D. J. Smith (of Counsel) and with him Mr D. R. 
Mansfield on behalf of the applicant. 

Mr J. Currie objecting on behalf of the Civil Service 
Association of Western Australia Incorporated. 

Mr G. N. Hocking and later Mr J. W. Kirwan in- 
tervening on behalf of Hospital Salaried Officers 
Association of Western Australia (Union of Workers). 

Mr L. J. Irwin intervening on behalf of the Associa- 
tion of Draughting, Supervisory and Technical 
Employees, Western Australian Branch. 

Mr R. W. Clohessy intervening on behalf of the 
University Salaried Officers' Association of Western 
Australia (Union of Workers). 

Mr L. A. Jackson (of Counsel) intervening on behalf 
of the Western Australian Institute of Technology; the 
University of Western Australia and Murdoch Universi- 
ty- 

Miss S. Donnelly sought leave to object/intervene on 
behalf of the Academic Staff Association of the 
Western Australian Institute of Technology and the 
Academic Staff Association of the Western Australian 
College of Advanced Education and was refused. 

Mr P. D. Burchardt sought leave to object/intervene 
on behalf of the University of Western Australia 
Academic Staff Association and the Murdoch Universi- 
ty Academic Staff Association and was refused. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench concerning an application by a society, 
the Association of Professional Engineers, Australia 
(Western Australian Branch) Union of Employees 
(A.P.E.A.) to be registered as a union by reference to a 
combination of the industry of engineering and the call- 
ing of engineering. 

Those eligible for membership are:— 
any person temporarily, permanently or usually 
employed within Western Australia or in any place 
where the (Industrial Arbitration Act, 1979) applies 
on a full-time or part-time basis for hire or reward 
in or in connection with the industry or vocation of 
engineering provided that: 

(i) he is or has been a Corporate Member or 
Graduate Member of the Institution of 
Engineers, Australia or 

(ii) he has passed the prescribed examinations 
for or is the holder of qualifications 
published by the Institution of Engineers, 
Australia, as granting eligibility for 
Graduate or Corporate Membership of 
the said Institution, or 

(iii) the Committee has received written 
notification from the Institution of 
Engineers, Australia, that the qualifica- 
tions of the applicant would render him 
eligible for Graduate or Corporate 
Membership of the said Institution. 
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We were informed that at about the date of applica- 
tion 1 300 eligible persons were members of A.P.E.A. 
Of that number 64 were employed in the Australian 
Public Service, 38 in Australian Government In- 
strumentalities, 289 in the State Public Service, 487 in 
State Government Instrumentalities, 65 in Local 
Government, 13 in post-secondary education, and 274 
in private industry. 

The application was opposed by the Civil Service 
Association of Western Australia Incorporated 
(C.S.A.), Hospital Salaried Officers Association of 
Western Australia (Union of Workers) (H.S.O.A.), the 
Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch (A.D.S.T.E.), 
the University Salaried Officers' Association of Western 
Australia (Union of Workers) (U.S.O.A.) and the 
University of Western Australia, Murdoch University 
and the Western Australian Institute of Technology. 

Subject to express exclusions, the C.S.A. covers any 
person who is:— 

(1) employed as an officer under and within the 
meaning of the Public Service Act, 1978-80, or 

(2) employed under the Forests Act, the Main 
Roads Act or any Act now in force or 
hereafter enacted whereby any Board, Com- 
mission or other body is constituted to ad- 
minister any such Act, or 

(3) otherwise employed in any of the established 
branches of the Public Service, including State 
trading concerns, business undertakings and 
government institutions controlled by boards. 

Such persons include employees who are Government 
officers within the meaning of section 96 of the In- 
dustrial Arbitration Act, 1979 (the Act), over whom by 
virtue of section 23 thereof this Commission does not 
have jurisdiction of any kind in the matter of suspension 
from duty in, discipline in, dismissal from, termination 
of, or reinstatement in employment, and is precluded 
from regulating the rates of salary or wages or the con- 
ditions of employment of such employees. Those mat- 
ters are currently within the province of the Public Ser- 
vice Arbitrator under the provisions of the Public Ser- 
vice Arbitration Act, 1966-78 and claims concerning 
such matters may not be brought by any organisation 
other than the C.S.A. which therefore has exclusive in- 
dustrial coverage of professional engineers employed in 
the public sector and such persons are eligible to be 
members of the C.S.A. Among the grounds of objec- 
tion the C.S.A. asserts that registration of A.P.E.A. 
will create disharmony in relation to constitutional and 
industrial coverage of public service engineers. 

In its material parts the constitution of H.S.O.A. 
covers employees engaged in professional capacities 
employed by:— 

(a) Any public or private hospital other than any 
hospital or institution established under the 
Mental Health Act, 1962. 

Provided that those persons who are 
employed as Shift Engineers at Royal Perth 
Hospital shall not be eligible for membership 
of the Union. 

(b) The Hospital Laundry and Linen Service. 

(c) The Western Australian School of Nursing or 
any service ancillary to the practice of 
medicine . . . 

Provided that any person who is employed 
as an officer or temporary employee under and 
within the meaning of the Public Service Act, 
1904, or who is determined by the Western 
Australian Industrial Commission to be a 
"government officer" shall not be eligible for 
membership of the Union. 

Professional engineers so engaged are entitled to be 
members of H.S.O.A. which opposes the application 

because the constitution of A.P.E.A. will cause overlap- 
ping of eligibility of membership between the organisa- 
tions and it is asserted it will adversely affect the capaci- 
ty of H.S.O.A. to service the industrial interests of its 
members. 

The rules of A.D.S.T.E. are said to reveal a com- 
munity of interests in a number of professional and 
paraprofessional fields and its prodigious constitution 
rule which we will not set out here contains reference to 
coverage of various kinds of engineers. In addition to 
directing at the application specific criticisms concern- 
ing its nature and form, which we think it is not present- 
ly necessary to deal with, A.D.S.T.E. opposed the ap- 
plication because, for reasons similar to those of other 
objectors, it contends that conflict will result from dual 
coverage. 

The membership of U.S.O.A. consists of:— 
. . . salaried officers employed by any University 
within Western Australia, engaged in professional, 
administrative, supervisory, technical, or clerical 
capacities other than: 

(a) the Vice Chancellor/s; 
(b) persons paid according to academic salary 

rates and who are substantially engaged in 
teaching duties or on original research; 

(c) persons whose conditions of engagement 
provide that their salary and status shall 
be equivalent to those of the academic 
staff. 

Again the fundamental objection of U.S.O.A. to the 
application is as to the conflict which will arise from 
dual coverage and along with the other objectors it 
made a strong point of the absence of any evidence to 
show that the interests of professional engineers have 
been submerged, neglected or not given sufficient atten- 
tion by the association or as to the need or even the 
desire for separate representation. 

The Universities and the Institute of Technology are 
all post-secondary education institutions within the 
meaning of the Act which by section 7 excludes from the 
definition of employee any person who is a member of 
the academic staff of a post-secondary education in- 
stitution. Each of the named institutions employs, on its 
academic staff, persons who would be eligible for 
membership under the constitution rule of A.P.E.A. 
and some 13 members of academic staff are in fact 
members of A.P.E.A. At each institution members of 
academic staff are represented by an academic staff 
association which is not registered or registrable under 
the act because its membership does not consist of 
"employees" as referred to in section 53. 

Of staff members with engineering qualifications 
suitable for eligibility for membership of A.P.E.A. at 
the University of Western Australia and the Institute of 
Technology, the great majority are members of the 
respective academic staff associations and of those a 
few are also members of A.P.E.A. At Murdoch, all 
such staff members are members of the academic staff 
association and are not members of A.P.E.A. Condi- 
tions of service for members of academic staff are 
regulated by means of agreements against a background 
of consultation between each university or institution 
and the appropriate association, and the allocation of 
grants for recurrent expenditure on the basis of enquiry 
and report by a statutory tribunal as to salaries. 

The Universities and the Institute of Technology ob- 
ject to the application because registration may result in 
disputes between A.P.E.A. and the academic staff 
asociations or the U.S.O.A. with detrimental effect 
upon the organisations employing the staff. The 
substance of this objection is that the academic staff 
associations in fact provide sufficient industrial cover 
for staff members with engineering qualifications and 
registration of A.P.E.A. is in that respect unnecessary 
and undesirable. Primarily however the application is 
opposed because it is contended that A.P.E.A. cannot 
be registered by reference to persons who are members 
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of the academic staff or post-secondary institutions 
because such persons are not employees within the 
meaning of the Act. 

Section 53 of the Act provides in part:— 
(1) Subject to this Act, any society consisting of 

not less than 200 employees associated for the pur- 
pose of protecting or furthering the interests of 
employees— 

(a) in any specified industry; or 
(b) in any specified calling, 

may be registered as a union by reference to that in- 
dustry or, as the case may be, that calling. 

(2) . . . 
(3) The Full Bench may, if in its opinion it is in 

the interests of employees thereby affected or likely 
to be affected to do so, permit a society to be 
registered— 

(a) ... 
(b) ... 
(c) by reference to any combination of in- 

dustries and callings. 
The list of members of A.P.E.A. lodged with the 

Registrar upon application purports to show that there 
are more than 200 employees associated for the purpose 
to which the section relates. Counsel for the Universities 
and the Institute of Technology submitted that 
reference to a society which consists of not less than 200 
employees requires that society to be so constituted and 
a society which consists of some who are employees and 
some who are not employees within the meaning of the 
Act cannot meet the description of a society which con- 
sists of not less than 200 employees as required by sec- 
tion 53 (1). We accept that submission and we note that 
some 13 persons who possess qualifications rendering 
them eligible under the constitution rule of A.P.E.A. 
are members of the academic staff of post-secondary in- 
stitutions and are numbered among its members. Per- 
sons of that kind are not expressly excluded from 
membership. Rule 3.—Constitution is of the widest ap- 
plication and its effect is to constitute a society of per- 
sons some of whom are not employees within the mean- 
ing of the Act. Insofar as section 53 (1) is a reflection of 
the policy of the Act it seems to us it is intended that the 
society should be composed of those whose interests are 
affected by conditions of employment laid down for the 
industry or calling for which the society is constituted. 
In our view, under the constitution in its present form, 
A.P.E.A. is incapable of registration in accordance with 
the Act. At the least it seems to us that having members 
over whom there is no jurisdiction under the Act, 
A.P.E.A. cannot comply with the requirements of a 
society under section 53. 

It is appropriate at this point to observe that the con- 
stitution rule of A.P.E.A. refers to employment— 

... in or in connection with the industry or voca- 
tion of engineering 

while the underlined words are omitted from the con- 
stitution rule of the federal organisation. In the Associa- 
tion of Professional Engineers, Australia and the 
University of Melbourne and Others (C. No. 1070 of 
1983—Print F4849), relating to a claim before the 
Australian Commission for salaries for professional 
engineers engaged in engineering duties of an academic 
nature on the staff of post-secondary educational in- 
stitutions, Alley J. held that the rule of the federal 
organisation should be construed as relating to the 
undertaking of the employers rather than the callings, 
industrial occupations or vocations of the employees. 
Secondly, following re McMahon (Industrial Registrar); 
ex pane Darvall (1982) 56 A.L.I.R. 861, that the ac- 
tivities of universities and other post-secondary educa- 
tional institutions are not ancillary or incidental to in- 
dustry. Furthermore, even if it is permissible to construe 
the eligibility rule of the federal organisation with 
reference to the calling, industrial occupation or voca- 
tion of qualified professional engineers, the activities of 

such engineers employed within post-secondary educa- 
tional institutions are not by reason of the nature of 
their work of the essence of work in the industry of 
engineering. The decision of Alley J. is, we understand, 
the subject of appeal. 

The exclusion from its operation of any member of 
the academic staff of post-secondary institutions is an 
indication that such institutions are not engaged in an 
industry within the meaning of the Act, which is to af- 
firm an opinion reached by members of the Industrial 
Appeal Court in respect of universities in relation to the 
1912 Act; University of Western Australia v. University 
of Western Australia Academic Staff Association 
(Union of Workers) (1979) 59 W.A.I.G. 909. It is clear 
from Darvall's case (supra.) that the activities of such 
institutions are not to be regarded as ancillary or in- 
cidental to industry. Furthermore there is no ground for 
supposing that the activities of professional engineers 
on the academic staff is of the essence of work in the in- 
dustry of engineering and such persons, including those 
who have membership of A.P.E.A., are not employed 
in or in connection with the industry or vocation of 
engineering. On the basis of such considerations as these 
Counsel for the Universities and the Institute of 
Technology submitted to us and we are persuaded to ac- 
cept that the Full Bench is presently without jurisdiction 
to grant the application. 

It is intended that the Act be amended with the 
possibility that the Commission may become vested 
with jurisdiction in relation to industrial matters concer- 
ning professional engineers over whom jurisdiction does 
not now exist. For this reason we consider it appropriate 
to summarise some further conclusions which we con- 
sider are material to the application. 

Firstly, the arguments of the objectors have failed to 
persuade us to find fault with the way in which the con- 
stitution rule derives the qualification for eligibility 
from a separate legal entity, the Institution of 
Engineers, Australia, a body which functions under 
royal charger having been formed for the advancement, 
protection and development of the engineering profes- 
sion. The soundness of adopting a formula which so 
links the required qualification has elsewhere been 
recognised for the same industrial purpose, as has the 
professional and homogeneous nature of engineering, 
that being a matter thoroughly documented and detailed 
before us and convincingly argued in the claim for the 
Professional Engineers Award, 1961 as seen from the 
reasons for decision of the Commonwealth Conciliation 
and Arbitration Commission determination of 1961 to 
which we were referred. ((1961) 97 C.A.R. 233.) 

Eligibility under Rule 3.—Constitution is by Rule 
7.—Membership subject to a further requirement which 
precludes consideration of an application for member- 
ship unless the applicant is a member of the (Federal) 
Organisation. Provisions such as that in Rule 
30.—Financial which excuses a member of the (Federal) 
Organisation from the requirement to pay any subscrip- 
tions or other moneys, coupled with Rule 7, creates 
doubt as to the ability of A.P.E.A. to possess or acquire 
funds. We are unable at this time to analyse or comment 
upon the effect of the remaining rules but are moved to 
say that those rules to which we have referred betray the 
extent to which A.P.E.A. is projected as the counter- 
part of an entity which is separate in law, that is the 
(Federal) Organisation. The rules appear to be framed 
in anticipation of registration and the eventual applica- 
tion of the provisions of section 71 of the Act which 
would allow formal identification with that body. We 
see some difficulty with that process unless the rules of 
A.P.E.A., as well as meeting the requirements of the 
Act, are sufficient, of themselves, for the proper func- 
tioning of a society registered under the Act. 

Secondly, ordinarily the Full Bench will approve an 
application of this kind and will decline to do so only 
where it is of opinion that such registration is not 
necessary or desirable for or would not be likely to ad- 
vance the purposes and objects of the Act, and the onus 
of establishing that it should reach that opinion is on 
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those who object. The fundamental objection of each of 
the unions objecting to registration was that it would 
create dual constitutional coverage with attendant 
disputation. No oral evidence of this matter was called, 
on either side, but there was in evidence the conflicting 
constitutional provisions along with some details in- 
cluding numbers of professional engineers who could be 
affected. This was accompanied by particulars, or in 
some cases assertions, relating to the extent to which the 
industrial interests of those professional engineers were 
presently covered. In each case we consider the right of 
the respective objectors to constitutional and industrial 
coverage of employees who are eligible for membership 
of A.P.E.A. has been made out. There is no evidence to 
show, nor any reasons to suppose, that those 
employees, or a significant number of them, consider 
that, of the objectors, their present union has neglected 
or ignored, or is not the body to properly represent and 
advance their interests. Nor is there evidence that such 
persons have expressed a need in the industrial sense as 
distinct from an aspiration to be associated with fellow 
professionals which we readily accept would in many 
cases exist. 

The case of those engineers employed in the public 
sector highlights that it is unnecessary that A.P.E.A. be 
registered since nothing is achieved by registering a 
society the membership of which includes a substantial 
number (much larger than in private industry) for 
whom, because they are Government officers, registra- 
tion will achieve nothing. There is of course no jurisdic- 
tional objection to registration of a society including 
such persons who are Government officers as there is 
where the engineers included are members of post- 
secondary education institutions, but it seems to us 
undesirable because registration might be said to be in- 
dustrially futile in respect of a substantial proportion of 
the membership and section 53 contemplates, in our 
view, a society which consists of those whose interests 
are affected by conditions of employment laid down for 
the industry (including the calling) for which it is con- 
stituted (and registered). 

It is evident that professional engineers have a strong 
community of interest centred in the nature of their pro- 
fession. This has led them to organise for their mutual 
interest and some of their organisations have successful- 
ly attained registration in other places. A.P.E.A. has 
reasonable and legitimate aspirations but in the present 
state of the law registration if it were possible would 
not, in the accepted sense, advance the industrial in- 
terests of professional engineers in the public sector and 
it cannot be said that those interests have been 
neglected. Nor was there any evidence that the interests 
of professional engineers eligible to be members of the 
other objecting unions were neglected or inadequately 
represented or that they had any desire to disassociate 
from those unions or their policies. There is no reason 
but a strong community of professional interest to 
recognise A.P.E.A. coverage of professional engineers 
whereas if registration was approved, on what is before 
us, it would be likely to give rise to conflict of the kind 
which often attends dual coverage and makes it 
undesirable and liable to frustrate the purposes of the 
Act. 

For these reasons we consider that the fundamental 
objection referred to and raised by the objecting unions 
should be upheld. If there is jurisdiction to authorise 
registration then on what is presently before us we are of 
opinion we should refuse to do so because such registra- 
tion is not necessary or desirable for, or would not be 
likely to advance the purposes and objects of the Act. 

We propose that the application be dismissed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 564 of 1983. 

In the matter of the Industrial Arbitration Act, 1979 
and in the matter of an application by the Associa- 
tion of Professional Engineers, Australia (Western 
Australian Branch) Union of Employees for 
registration as an industrial union of employees. 

Before the Full Bench. 
His Honour the President D. J. O'Dea, Chief Industrial 
Commissioner E. R. Kelly, Commissioner G. J. 

Martin. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on 29th November, 1983, 6th, 7th and 8th 
March, 1984 and 22nd and 23rd May, 1984 and having 
heard Mr D. J. Smith (of Counsel) and with him Mr 
D. R. Mansfield on behalf of the applicant; Mr J. Cur- 
rie objecting on behalf of the Civil Service Association 
of Western Australia Incorporated; Mr G. N. Hocking 
and later Mr J. W. Kirwan intervening on behalf of the 
Hospital Salaried Officers Association of Western 
Australia (Union of Workers); Mr L. J. Irwin interven- 
ing on behalf of the Association of Draughting, Super- 
visory and Technical Employees, Western Australian 
Branch; Mr R. W. Clohessy intervening on behalf of 
the University Salaried Officers' Association of Western 
Australia (Union of Workers) and Mr L. A. Jackson (of 
Counsel) intervening on behalf of the Western Australia 
Institute of Technology; the University of Western 
Australia and Murdoch University and the Full Bench 
having reserved judgment on the matter and judgment 
being delivered on 6th June, 1984 wherein the Full 
Bench unanimously found that the application should 
be dismissed and gave reasons therefor, it is this day, the 
6th day of June, 1984 ordered that the application be 
dismissed. 

By the Full Bench, 

(Sgd.) D. J. O'DEA, 
[L.S.] President. 

PRESIDENT—Matters 

Dealt With— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 348 of 1984. 

Between Western Australian Government Railways 
Commission trading as Westrail, Applicant, and 
the West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers, and 
Australian Railways Union of Workers, West 
Australian Branch, Respondents. 

Before His Honour the President 
D. J. O'Dea. 

The 14th day of May, 1984. 

Mr G. M. Overman (of Counsel) on behalf of the ap- 
plicant. 

Mr L. Young and with him Mr D. A. Jeff on behalf 
of the West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers. 

Mr P. J. Sharkey (of Counsel) and with him Mr J. E. 
Hanley on behalf of the Australian Railways Union of 
Workers, West Australian Branch. 

33411—3 
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Reasons for Decision. 
THE PRESIDENT: The Western Australian Govern- 
ment Railways Commission trading as Westrail has 
made application for a direction pursuant to regulation 
17(3) of the Industrial Commission Regulations that the 
decision of Mr Commissioner Johnson given the 28th 
day of March, 1984 in proceedings No. 771 of 1983 and 
effective by order of the said Commissioner dated the 
29th day of March, 1984, shall continue to operate ac- 
cording to its tenor pending the determination of appeal 
No. 302 of 1984. In the alternative the applicant seeks a 
declaration that the appeal does not operate as a stay on 
its power, right or duty to implement two man crewing 
on block trains forthwith. 

The application is supported by the Western 
Australian Locomotive Engine Drivers', Firemen's and 
Cleaners' Union of Workers (L.E.D.F. & C.) and was 
opposed by the Australian Railways Union of Workers, 
West Australian Branch (A.R.U.). 

The proceedings No. 771 of 1983 related to an ap- 
plication by which the L.E.D.F. & C. sought to amend 
an award to which it is a party in order to cover the 
classification "driver's assistant" which is the second 
man in a two man train crew system which the applicant 
proposes to implement. The applicant was respondent 
to those proceedings and agreed to the amendment but 
adopted a neutral stance between the conflicting claims 
of the L.E.D.F. & C. and the A.R.U. which was an in- 
tervenor in the proceedings, as to whether the former 
union has the right to enrol drivers' assistants under its 
rules and is therefore entitled to have the award amend- 
ed. By his decision Mr Commissioner Johnson found in 
favour of the L.E.D.F. & C. and ordered that the award 
be amended so that the classification "fireman" should 
be interpreted to include "driver's assistant on block 
trains". 

The A.R.U. has filed notice of appeal against that 
decision No. 302 of 1984 which subject to subregulation 
(3) of regulation 17 of the Industrial Commission 
Regulations stays the operation of the decision the sub- 
ject of the appeal. 

The real issue is the matter in conflict between the 
unions. The applicant, as it appears, rested the im- 
plementation of its two man crewing programme upon 
the outcome of those proceedings and it may be thought 
fair and right that implementation of the programme 
should abide the result of the appeal from that outcome. 
However I consider there are sound considerations in- 
cluding concern for the interests of the community as a 
whole which justify a direction in the terms sought by 
the applicant. 

The Chief Traffic Manager employed by the appli- 
cant gave evidence of serious staff shortages. Examina- 
tion of his evidence shows that it is critical to the appli- 
cant's activities to commence operating two man crews 
without delay in order to avoid the need to recruit 
guards who will, in a short time, become redundant and 
further to ensure that it may cope with the next grain 
harvest. There can be no doubt that there are compell- 
ing reasons why the scheme should not be delayed if 
serious operational problems and substantial additional 
expenditure are to be avoided. 

The applicant has statutory obligations as to the pro- 
per management of Government railways and the im- 
plementation of two man crewing is consistent with its 
obligations in the public interest. The applicant has 
satisfied me that it will result in substantial savings in 
terms of labour and costs and it may be done with a 
minimum of delay. The necessary technology and pro- 
gramme of implementation exist and a sufficient 
number of firemen have been trained as drivers' 
assistants to enable immediate implementation. There is 
reason to suppose that revised by-laws will shortly be 
approved for use. 

The substantial objection of the A.R.U. is that if the 
application is granted the decision of the appeal bench 
will be pre-empted. The nature and effect of the order 
of Johnson C. is such that I do not think its operation 
will compromise any rights in the A.R.U. upon appeal. 

1 have already been assured that all of those employees 
who will be affected are likely in any event to be covered 
by the award which the order amends. 

I do not see that the rights of the A.R.U. upon appeal 
are prejudiced if the application is granted while on the 
other hand the community interest is served by avoiding 
delay in allowing the applicant to implement what is 
proposed whichever way the appeal is decided. 

1 grant the application and direct that the decision of 
Mr Commissioner Johnson, given the 28th day of 
March, 1984, in proceedings No. 771 of 1983 and effec- 
tive by order of the said Commissioner, dated the 29th 
day of March, 1984, shall continue to operate according 
to its tenor pending the determination of Appeal No. 
302 of 1984. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 348 of 1984. 

Between Western Australian Government Railways 
Commission trading as Westrail, Applicant, and 
the West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers, and 
Australian Railways Union of Workers, West 
Australian Branch, Respondents. 

Before His Honour the President 
D. J.G'Dea. 

Order. 
THIS matter having come on for hearing before me on 
the 10th day of May, 1984 and having heard Mr G. M. 
Overman (of Counsel) on behalf of the applicant; Mr L. 
Young and with him Mr D. A. Jeff on behalf of the 
West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers and Mr 
P. J. Sharkey (of Counsel) and with him Mr J. E. 
Hanley on behalf of the Australian Railways Union of 
Workers, West Australian Branch and having reserved 
judgment on the matter and judgment being delivered 
on the 14th day of May, 1984 wherein I found that the 
application should be granted, and gave reasons 
therefor, it is this day, the 14th day of May, 1984 
ordered and directed that the decision of Commissioner 
G. A. Johnson, given on the 28th day of March, 1984, 
in proceedings No. 771 of 1983 and effective by order of 
the said Commissioner dated the 29th day of March, 
1984, shall continue to operate according to its tenor 
pending the determination of Appeal No. 302 of 1984. 

(Sgd.) D. J. O'DEA, 
[L.S.] President. 
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PRESIDENT-—Unions- 

Matters Dealt With 
Under Section 66— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 304 of 1984. 

Between Kevin James Rice, Applicant, and the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers, Respondent. 

Before His Honour the President 
D. J. O'Dea. 

The 9th day of May, 1984. 

Mr R. W. Richardson (of Counsel) on behalf of the 
applicant. 

Mr G. Droppert (of Counsel) on behalf of the respon- 

Reasons for Decision. 

(Given extemporaneously, taken from the transcript of 
proceedings as edited by His Honour.) 

THE PRESIDENT: This application is made by a man 
who is qualified as a plumber and he seeks membership 
of the respondent union, having made several applica- 
tions and those applications having been refused 
without reasons being ascribed. 

He is undoubtedly eligible within the terms of the 
constitution rule, having the necessary qualification as a 
plumber. He is employed by a company J & R Roof 
Plumbers Pty. Ltd., which is what is known as a pro- 
prietary company owned by he and his wife who hold all 
of the shares therein. He is the moving spirit in the com- 
pany, handles the arrangement of contracts and in addi- 
tion to that carries out the physical work for which he is 
paid, by arrangement, in the nature of periodic draws 
from the funds of the company. 

He submits his own taxation return and pays tax on 
his income derived from this source. The company, 
itself, conducts its affairs through an accountant and in- 
dependently of the shareholders, in the legal sense, and 
accounts for its own tax liabilities. 

There is a difference, it is trite to say, between a com- 
pany and an individual as a matter of law and in looking 
at a relationship of master and servant in which the 
employer is a partnership or a company, and that is not 
shown to be a sham, then the law requires that recogni- 
tion be given to the separate entity. In other words, one 
is not permitted, as it is said, to pienetrate the corporate 
veil. Circumstances of this kind are not unusual and 
have been dealt with in a number of the authorities to 
which reference has been made. That, as I understand 
it, is still the law—that the entity which is the company, 
being a separate entity and the employer must be treated 
as distinct from the moving spirit, as in this case the ap- 
plicant is, and the relationship that he claims to have 
with the company—though it is arranged for the pur- 
poses of his convenience—is nevertheless, an arrange- 
ment which is recognised by the law. The simple pro- 
position is that he is employed by the company. He is 
therefore a worker or an employee. He receives income 
or reward. He is therefore a worker within the meaning 
of the former Act and an employee within the meaning 
of the Industrial Arbitration Act, 1979. 

That being the case, he is entitled to membership of 
the union and, on the basis of the evidence that has been 
laid before me and the opportunity which has existed 
for further evidence to be called (that opportunity being 
declined by the respondent) I find that there are no 
reasons justifying the exclusion of the applicant from 
membership of the union. 

The rules of the union make reference to the admis- 
sion of members in a limited way, although rule 4a is 
headed "Admission to Membership" and there are four 

subrules. It deals with the requirement that any plumber 
or apprentice wishing to become a member is required 
to sign an application form and provide a deposit or, at 
least, an entrance fee. It then recognises a process of 
election which is not any further defined. It simply men- 
tions that if the candidate fails to be elected then his en- 
trance fee shall be returned. Reference is also made in 
subrule (4) that "when properly elected"—they are the 
significant words—a member shall have voting rights in 
relation to other matters set forth under the rules. 

Government of the union is reposed in the committee 
of management subject to the overriding authority of 
the union in general meeting. In the present case, the ap- 
plication form has been completed—I am dealing only 
with the last of the applications—and delivered to the 
secretary along with the necessary entrance fee and was 
rejected by letter of 16th March under the hand of the 
state secretary who advised that the application had 
been submitted to a meeting of the union, and I presume 
it refers to a meeting of the committee of management 
of the union, and went on to advise that, although due 
consideration was given to all the circumstances sur- 
rounding the application the secretary had been in- 
structed to advise that the applicant failed to be elected. 

The unusual aspect of this case is that the applicant 
brought the application under section 66 and has said 
that the union was in breach of its rules in refusing to 
admit him to membership, but is unable to point to 
specific rules which require particular action to be 
taken, for the simple reason that there are no material 
rules other than those to which I have already referred. 
It seems to me to be necessary that those provisions of 
the rules which relate to the admission of members 
should be observed, having regard to the importance of 
the union as a union and the responsibilities and 
privileges of registration under the Act and the objects 
of the Act, to which reference was made in the submis- 
sions. Those objects are contained in section 6, and they 
refer to the protection of individuals in relation to their 
employment, and they refer to the promotion, or en- 
couragement, of unions for the protection and advance- 
ment of their members. Of course, the whole scheme of 
the Act is so arranged that those who follow a particular 
trade may become members of a union which represents 
that trade in the attainment of awards and in other 
ways, and in particular is representative of its members 
in any matters before the Commission. 

That is merely to sketch an outline of the respon- 
sibilities and privileges which are shared by the union 
and its members. To exclude a person who qualifies for 
membership without a bona fide reason—I do not at- 
tempt to define what reasons may be found within that 
category—is to deprive a tradesman of an entitlement 
that the Act affords him. In this case, according to the 
applicant, being refused membership has in fact depriv- 
ed him of an opportunity of earning income, of continu- 
ing his livelihood. I am however looking more to the 
generality of rules entitling unions to admit members, 
which I think carries the right to reject members, but to 
reject them for valid reasons. Obviously, a valid reason 
would be if a person is not an employee within the 
meaning of the Act. That, according to the stand that 
the respondent union has taken in these proceedings, is 
basically why this applicant has been rejected. 

That, as I find, is not a valid objection, having regard 
for the law and the factual situation concerning his 
employment. Therefore, I think the rules of this union 
should be observed against that background. In the par- 
ticular circumstances, they have not been. I do not think 
for a moment that this provides a case where it is proper 
to direct amendment of the rules. I cannot specify to the 
union a way in which it should change its present rules 
in this respect. I do not think it would be of value to at- 
tempt to do so. I recognise that however inadequate the 
provisions regarding admission to membership may be, 
they are drawn in terms which are not uncommon in 
union rules and it may have, to this point, served 
perfectly adequately the requirements of the union. 
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It is in their application on this particular occasion 
where 1 think they have not been observed in accordance 
with the requirements of the Act and not been properly 
observed within the scope of the rules themselves. I 
think that the remedy that ought, in this case, be taken 
is for an order to be made, a finding that the respondent 
is in breach of its rules in refusing to admit the applicant 
as a member and that the applicant be forthwith admit- 
ted as a member of the respondent union, and that the 
union do all necessary things and acts to admit the said 
applicant as a member. 

It goes without saying that the applicant, for his part, 
will have to comply with any requirements of the Act, 
such as the payment of a deposit in the event that has 
been refunded and provisions such as that. I grant the 
application and order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 304 of 1984. 

Between Kevin James Rice, Applicant, and the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers, Respondent. 

Before His Honour the President 
D. J.O'Dea. 

Order. 
THIS matter having come on for hearing before me on 
the 9th day of May, 1984 and having heard Mr R. W. 
Richardson (of Counsel) on behalf of the applicant and 
Mr G. Droppert (of Counsel) on behalf of the respon- 
dent and having found that the respondent union is in 
breach of its rules in refusing to admit the applicant as a 
member, it is this day, the 9th day of May, 1984 ordered 
that the applicant be forthwith admitted as a member of 
the respondent union and that the said union do all 
necessary things and acts to admit the said applicant as a 
member. 

(Sgd.)D. J.O'DEA, 
[L.S.] President. 

AWARDS—Application for— 

CLERKS 
(Control Room Operators). 

Award No. A14 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. A14of 1981. 

Between the Federated Clerks' Union of Australia, In- 
dustrial Union of Workers, Western Australian 
Branch, Applicant, and Chubbs Australian Com- 
pany Limited and others, Respondents. 

Before Mr Commissioner G. L. Fielding. 
The 7th day of May, 1984. 

Mr B. J. Finlay on behalf of the Applicant. 
Mrs P. E. Bentley on behalf of the Respondent. 
Mr A. R. Beech on behalf of the Federated 

Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, W. A. Branch, intervening. 

Reasons for Decision. 

THE COMMISSIONER: The Applicant seeks a new 
Award to apply to control room operators employed by 
those whose business it is to provide security and 
surveillance services to the community at large on a 
commercial basis. There are two determinations of this 
Commission in force which currently affect the employ- 
ment of some of those to whom the proposed Award is 
intended to apply. The Applicant is a party to each of 
those determinations. The first determination is in the 
form of an order binding on Wormald Security Con- 
trols, Wormald International (Australia) Pty. Ltd. That 
order expressly links the conditions of employment for 
control room operators employed by the company to 
the conditions specified in the Clerks (Commercial, 
Social and Professional Services) Award No. 14 of 
1972, except to the extent that they are inconsistent with 
that order, (see (1977) 58 W.A.I.G. 101). The other 
determination is in effect a consent award known as the 
Chubb Alarms Control Room Operators Agreement 
1978 and provides somewhat similar conditions for con- 
trol room operators employed by Chubb Alarms, (see 
(1979) 59 W.A.I.G. 364). The Respondent and the Ap- 
plicant have agreed, with the exception of one provi- 
sion, to the terms of a proposed new Award which it is 
intended will replace the two existing determinations 
and apply to all control room operators engaged in the 
security industry throughout the populous parts of this 
State. The Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, W.A. 
Branch, intervening, objects to such an Award issuing, 
claiming that the Applicant does not have constitutional 
coverage for the work in question which the Federated 
Miscellaneous Workers Union says is more appropriate- 
ly covered by its constitution. 

So far as is material, the Respondents to the proposed 
Award each maintain a communication centre into 
which messages are relayed from the premises of their 
customers, indicating the state of the security of those 
premises and in some cases the condition of certain in- 
dustrial equipment such as cold stores and the like. 
These messages are usually relayed by electronic code or 
telephonically. In general the work of the personnel in 
question involves monitoring the various alarm systems, 
receiving telephone messages, liaising with and 
sometimes coordinating the work of mobile security of- 
ficers, recording details of alarms for other special in- 
cidents in appropriate journals or cards, and relaying 
messages where appropriate to patrolmen, police or 
other public emergency services. The assessment of one 
control room officer, who gave evidence in these pro- 
ceedings, was that 30 per cent of their time was taken up 
in physically recording information, including updating 
customer information and the like, 40 per cent was 
taken up in receiving messages and 30 per cent was 
taken up reading various alarm meters and the like. All 
their work is done inside a secure room which, except 
for reasons of personal convenience, the staff do not 
leave during the course of their duty. Typically the con- 
trol rooms are manned around the clock on a roster 
basis, the busiest time being when commercial premises 
are either opening or closing for business and, by reason 
of the idiosyncrasies of modern society, in the evening. 

By Clause 4 (4)(a) of the registered rules of the 
Federated Miscellaneous Workers Union of Australia, 
Hospital, Service and Miscellaneous, W.A. Branch, 
persons who are employed, or usually employed, in or 
in connection with the industry calling of, inter alia, 
"security officer" are entitled to membership of that 
Union. The rules of the Applicant Union, on the other 
hand, provide that it shall consist of persons "engaged 
in any clerical capacity including telephonists, or the oc- 
cupation of shorthand writing or typing or on 
calculating, billing or other machines designed to per- 
form, or assist in performing any clerical work what- 
soever" within the populated areas of the State. Mr 
Beech in a thorough and able argument submitted on 
behalf of the Federated Miscellaneous Workers Union 
that the control room officers are not engaged in a 
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clerical capacity as much as in the capacity of a security 
officer. Such clerical work as they were required to per- 
form was incidental to and part of the substantial func- 
tion of maintaining an effective surveillance of premises 
under guard. The concept of security, it is said, involves 
necessarily the keeping of records as a reference point 
for security observation in the future. Indicative of this 
role, it was argued, is the fact that the Security Agents 
Act 1976, by section 41(2), provides that those persons 
employed by a security agent performing the functions 
of "patrolling, watching, protecting or guarding any 
property" are deemed for the purposes of that Act to be 
a guard. Regulation 6(iii) of the Security Agents Act 
Regulations requires guards "engaged as control 
operators in the surveillance of electronic alarms 
systems" to be licensed. 

Thus the personnel in question are required to hold at 
least a restricted Security Agent's Licence in order to 
perform their duties. 

Relying on the decision of the Industrial Appeal 
Court in the Federated Clerks Union of Australia, In- 
dustrial Union of Workers, W. A. Branch v. R. W. Gary 
Estates (1977) 57 W.A.I.G. 585, Mr Beech argued that 
if the clerical function is an ancillary one to enable the 
full discharge of the prime duties of a worker, that 
worker is not a clerk and thus not engaged in a clerical 
capacity. In support of the intervener's stand on this oc- 
casion he relied too on the decision of the Full Bench in 
the Federated Clerks Union of Australia, Industrial 
Union of Workers, W.A. Branch v. Wormaid Security, 
Wormald International (Australia) Pty. Ltd. and the 
Cleaning Security and Allied Employees Union (1981) 
61 W.A.I.G. 1720, which confirmed, following Gary's 
case, that the employees employed at the security gates 
on the North-West Shelf Project whose work included a 
higher proportion of written, recording and telephone 
work, were performing work primarily of a security 
rather than a clerical nature. 

On two previous occasions, in the Federated Clerks 
Union of Australia, Industrial Union of Workers, W.A. 
Branch v. Wormald Security Controls, Wormald Inter- 
national (Australia) Pty. Ltd. (1977) 58 W.A.I.G. 99, 
and in the Federated Clerks Union of Australia, In- 
dustrial Union of Workers, W.A. Branch v. 
Metropolitan Security Services (1976) 57 W.A.I.G. Ill, 
the Commission has held, in effect, that the control 
room officers in the security industry were performing a 
clerical function, (see too the West Australian 
Cleaners, Caretakers, Lift Attendants, Window 
Cleaners, Attendants and Watchmens Industrial Union 
of Workers (Perth) v. Allied Crime Prevention Services 
and Others (1978) 58 W.A.I.G. 1456, 1457.) Mr Beech 
argues that the determination in each of those cases was 
made without the benefit of the decision of the In- 
dustrial Appeal Court in Gary's case and as such the 
time has come to review those earlier determinations. 

It is beyond doubt that all the employees of each of 
the Respondents, including the employees in question, 
are working in the security industry, but in an exercise 
such as this it is material to distinguish between the 
vocation of an employee and the industry in which he 
works. Having regard to what the witnesses had to say 
of their work, and having seen first hand the work of 
the personnel in question, I am satisfied on balance and 
find that in substance the work is clerical in nature and 
that the employees in question are employed in a clerical 
capacity. 1 am satisfied that the substantial purpose of 
their work is to report and relay information so that 
others can do what is necessary to ensure that the 
various premises for which the Respondents have under- 
taken to provide a security service are secure. Although 
only approximately 30 per cent of the working time of 
the personnel in question was spent in actually recording 
information or completing records, I do not accept that 
this is in fact the only clerical work they perform. The 
majority of the work is, in my view, principally clerical. 
In the context to which it is done, reading the various 
meters and printouts can be looked on as being work of 
a clerical nature without straining the English language. 

For example, the decoding of various electronic 
messages indicating the state of security in the various 
premises under surveillance appears to me to be a 
modern version of perusing and reporting on various 
business entries, which typically one finds amongst the 
list of clerical duties. With respect I agree with the 
observations of Shelton, J. in In re Federated Clerks 
Union of Australia, New South Wales Branch v. 
Australian Workers Union (1971) 71 A.R.(N.S.W.) 419, 
when, in considering whether a purchasing officer was 
engaged in a "clerical capacity", he observed at page 
421:— 

This phrase, in my view, must be read against the 
background of the way industry has developed and 
is now conducted. Clerical work in industry has 
long since moved from the Dickensian era of the 
high stool and quilled pen. The voice and the mind 
are now part of clerical stock-in-trade. So is the ac- 
ceptance of responsibility and the exercise of 
discretion. The conception is fluent and progressive 
and recourse to a dictionary gives only partial help. 
It is impossible, and in any event it would be 
undesirable, to attempt to devise a code as to what 
in the setting of industry today can fairly be regard- 
ed as clerical work. But too fine a toothcomb 
should not be used in solving this question in par- 
ticular cases. Obviously all employees in an office 
are not engaged in a clerical capacity. It is clear that 
professional employees are not nor are those who 
are truly and basically executive officers. But an 
employee does not cease to be employed in a 
clerical capacity merely because his work includes 
many administrative and non-recording functions. 

After outlining various categories of work which have 
been regarded as clerical, he went on to observe at page 
421:— 

But the salient point is that for years clerical work 
has been regarded for industrial purposes as in- 
cluding more than mere recording and covers work 
of different kinds which no doubt leads to more 
results from recording but in fact is part of the 
general office administration system. That is why I 
deprecate dividing office functions too strictly by 
attempting to quantify the recording done by dif- 
ferent members of the team and using this as a test. 

Those observations were endorsed by Brinsden J. in 
Gary's case (supra, at p.587), by Mack en, J. in Gilbert 
v. Madden 1978 A.I.L.R. 482, by Olsson, P. in the 
University of Adelaide Non-Academic Staff 
(Preliminary Issues) Case (1979) 46 S.A.I.R. 95, 124, by 
Evatt, J. in Voigtsberger v. Council of the Shire of Pine 
Rivers (1980) 49 F.L.R. 391,398 and by Marshall, P. in 
Tucker v. Rising Sun Towing Service Pty. Ltd. 1984 
A.I.L.R. 94. Indeed I would be surprised if anyone 
would question such an approach. 

Whilst the monitoring of various alarm devices and 
the relaying of messages was all directed towards the 
maintenance of a proper security service, as indeed is 
the work of the manager's secretary/receptionist, their 
involvement in the actual security function is somewhat 
remote. For all intents and purposes the employees in 
question do not leave the control room. They inform 
others that an alarm has been received and impliedly at 
least direct others to investigate it. They exercise very lit- 
tle independent judgment in the matter, having a fixed 
routine to follow, which is either set out in a manual or 
on the customer's information card which they main- 
tain. The investigation and the discretion with respect to 
the actual security of the premises in question is left to 
others to whom they relay the information. 

The more I saw of the work in question, the more 
convinced I became that the function of the control 
room operators was as a whole fundamentally clerical. 
In my view there is a real difference in the circumstances 
under review in the present case, and those considered 
by the Industrial Appeal Court in Gary's case (supra). 
In the last mentioned case, the work of the lady in ques- 
tion was not done by recording or receiving informa- 
tion, it was but a task in her overall function of manag- 
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ing tenancies. Here, as I find, the work of control room 
operators is to gather and interpret information, and 
wherever necessary record it in the appropriate place 
and relay information to others. Their work at large was 
completed when they had done that. It was not a "step 
taken in the doing by (them) of something beyond it". 
The work beyond was done by others. The prime func- 
tion of those in question was directed to maintaining an 
efficient information bank in order that those who are 
actually charged with checking the security of the 
various premises might properly perform their tasks. 
Likewise, I consider the circumstances reviewed by the 
Full Bench in the Federated Clerks Union of Australia, 
Industrial Union of Workers, W.A. Branch v. Wormald 
Security Wormald International (Australia) Pty. Ltd. 
and the Cleaning, Security and Allied Employees Union 
(supra), are somewhat different from those now under 
review. In that case, the work in question involved man- 
ning a security gate and controlling the entry and depar- 
ture of persons from the construction site. The recor- 
ding and telephone work was simply a part of, and very 
much incidental to, a much broader task performed by 
those gatekeepers. The prime function of those in- 
dividuals was to keep the premises secure, and the prime 
function of the personnel now in question is to gather, 
interpret and relay information. The personnel now in 
question have no direct involvement with the 
maintenance of the security of any premises as did those 
gatekeepers. 

In the course of these proceedings, comparison was 
made with the work of the security officers employed at 
the Central Law Courts, who are members of the in- 
tervener Union. Although those security officers 
monitored the security systems in the building and 
recorded the names of those entering and leaving the 
carpark area of the building, they did more than that. 
They in fact made the decision as to who could come 
and go by operating the doors and gates to allow entry 
or exit from the building. The personnel employed by 
the Respondents do not perform any such task. Further- 
more, the role of the security officers in the Central Law 
Courts involves them performing mobile patrols 
throughout the building, and again that is something 
which the employees now in question do not perform. 

The intervener Union may have found some support 
for its argument in Zeitz v. Australian Locum Service 
Pty. Ltd. (1983) A.I.L.R. 410, where it was held, relying 
inter alia on the ratio in Gary's case (supra), that a per- 
son whose task was to receive messages for a doctor's 
locum service and direct a doctor to the callers, was not 
engaged in a clerical capacity. The achievement and the 
purpose for which he was employed was said to have 
"involved mainly the task of answering the telephone". 
In my view the facts apparently considered in that case 
are somewhat different from those under review. My 
impression is that there is a good deal more clerical 
work required of the personnel now in question than 
was required in the Zietz case (supra). Besides receiving, 
relaying and recording messages, the personnel now in 
question are required to maintain up-to-date records of 
persons authorised to enter the various premises under 
surveillance by their employer. As was noted in Gary's 
case (supra), matters of this nature primarily involve 
questions of fact. Each case must be judged on its own 
facts. If one can liken the circumstances now under 
review to any others, they may well best be likened to 
the position of the base radio operators recently con- 
sidered by the Victorian Industrial Relations Commis- 
sion in Tucker v. Rising Sun Towing Service Pty. Ltd. 
(supra). The base operators considered in that case were 
required to receive information about breakdowns or 
damaged vehicles, then record and pass it on to tow 
truck operators. They were held to be "employed prin- 
cipally in clerical work". Likewise, in Golden Bowl 
Sports Centre Pty. Ltd. v. Kingston (1979) A.I.L.R. 
133, a receptionist at a health club who, besides per- 
forming traditional clerical tasks, had to supply towels, 
operate the cash register and generally authorise entry to 
the club, was held to be acting in a clerical capacity. The 
decision of the Industrial Appeal Court in the Federated 

Clerks Union of Australia, Industrial Union of 
Workers, W.A. Branch v. Lee Steere (1977) 57 
W.A.l.G. 803, highlights the need to consider each case 
on its own facts. There the work in question was to 
receive cash from debtors and to pay it back to the suc- 
cessful bettor by use of a totalisator machine. In those 
circumstances, which bear little resemblance to the cir- 
cumstances now under review, it was not surprising to 
learn that the employee was not acting in a clerical 
capacity. Again in circumstances which bear little 
relevance to those now in question, an individual who 
ran an introduction agency in the course of which he 
was required to attend to the phone, to banking and 
maintain various records for the purpose of matchmak- 
ing, was held, in Gilbert v. Madden (supra), to be acting 
in a clerical capacity. 

The facts as disclosed on this occasion lead me to con- 
clude that what the Commission has determined in 
respect of these employees in the past, although in a dif- 
ferent context, is correct. In my view, the personnel in 
question are substantially engaged in a clerical capacity 
and therefore fall within the scope of the Applicant's 
constitution. That being so, and being satisfied that 
making the Award in the terms agreed between the Ap- 
plicant and the Respondents would not offend the Com- 
mission's current wage fixing guidelines, 1 intend to 
issue such an Award. 

The only provision in dispute was that which required 
the employer to allow Union notices and a copy of the 
Award as supplied by the Union to be posted in a place 
which is easily accessible to the employees. The 
Respondents are prepared to allow the copy of the 
Award to be posted in a place which is easily accessible 
to the employees, although not necessarily on a 
noticeboard, but object to being required to provide, 
implicitly at least, a noticeboard for Union notices. In 
my view, the provision of facilities for the posting of 
Union notices is best left as a matter between the Union 
and the particular employees. I find it difficult to accept 
that employers should be compelled to supply facilities 
for the Union to communicate by notice with its 
members as is implicit in the Applicant's request. Little 
was said to justify such a request. In the circumstances, 
the Award should in clause 26 include a requirement to 
allow a copy of the Award to be displayed in a place 
which is easily accessible to the employees. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. A14of 1981. 

Between the Federated Clerks Union of Australia, In- 
dustrial Union of Workers, Western Australian 
Branch, Applicant, and Chubbs Australian Com- 
pany Limited and others, Respondents. 

Award. 
HAVING heard Mr B. J. Finlay on behalf of the Appli- 
cant, Mrs P. E. Bentley on behalf of the Respondents 
and Mr A. R. Beech on behalf of the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, W.A. Branch, intervening, 
the Commission, having satisfied itself that the terms of 
the General Order of the Commission No. 461 of 1983, 
dated 2nd March, 1984, have been complied with, and, 
save for the provisions of Clause 26.—Union Notices, 
by consent, hereby makes the following Award- 

Award No. A14 of 1981. 

1.—Title. 
This award shall be known as the Clerks' (Control 

Room Operators) Award 1984 and replaces the Chubb 
Alarms Control Room Operators Industrial Agreement 
No. 8 of 1979 and Order No. CR208 of 1977, dated 16th 
December, 1977. 
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2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Hours. 
8. Shift Work. 
9. Saturday, Sunday and Holiday Work. 

10. Overtime. 
11. Rosters. 
12. Meal Allowance. 
13. Holidays. 
14. Rates of Pay. 
15. Annual Leave. 
16. Sick Leave. 
17. Contract of Service. 
18. Certificate of Service. 
19. Record. 
20. Travelling Time. 
21. Aged and Infirm Workers. 
22. General. 
23. Long Service Leave. 
24. Right of Entry. 
25. Location Allowance. 
26. Union Notices. 
27. Uniforms. 
28. Compassionate Leave. 
29. Maternity Leave. 
30. Liberty to Apply 

Schedule "A"—Respondents. 

This award shall operate within the State of Western 
Australia excepting that portion of the State within the 
20th or 26th parallel of latitude and the 125th and 129th 
meridian of longitude. 

4.—Scope. 
This Award shall apply to Control Room Operators 

employed in the industry carried out by the 
Respondents. 

5.—Term. 
The term of this award shall be for a period of two 

years from the beginning of the first pay period com- 
mencing after 18th May, 1984. 

6.—Definitions. 
"Control Room Operator ' means a person substan- 

tially employed in a security and/or data input and/or 
monitoring function within a control room and prin- 
cipally occupied in one or more of the following 
duties- 

monitoring, recording, inputting information or 
reacting to signals and instruments related to elec- 
tronic surveillance of any kind; co-ordinating, 
checking, or recording the activities of mobile 
patrolmen and static guards; operating or monitor- 
ing any medium of verbal communication, 

provided that this expression shall be deemed not to in- 
clude any employee employed in a calling which at the 
date of issuance of this award was mentioned in any 
other award and which is related to any process of pro- 
duction. 

"Union" means the Federated Clerks' Union of 
Australia, Industrial Union of Workers, W.A. Branch. 

7.—Hours. 
(1) The ordinary hours of duty shall not exceed eight 

hours inclusive of crib time to be worked consecutively 
and shall not exceed 80 hours in any two weeks provided 
that: 

(i) an employee shall not be rostered for duty 
shifts for more than seven consecutive days, 
and 

(ii) an employee's rostered days off shall not be 
single days. 

(2) When more than one operator is rostered on a 
shift, crib time of 20 minutes which shall be counted as 
time' worked shall be allowed during the shift at a time 
to be mutually agreed or in default of agreement at a 
time decided by the Industrial Commission. 

8.—Shift Work. 
(1) Subject to subclause (2) hereof a loading of 15 per 

cent on the ordinary rate shall be paid for time worked 
on afternoon or night shift as defined hereunder: 

(a) Afternoon Shift — Commencing between 12 
noon and 6.00 p.m. 

(b) Night Shift — Commencing between 
6.00 p.m. and 4.00 a.m. 

(2) Where the roster does not permit an employee to 
rotate afternoon and/or night shift with day shift a 
loading of 20 per cent shall be paid in lieu of the loading 
prescribed in subclause (1) hereof for afternoon and/or 
night shift. 

(3) This clause will not apply for any work done on 
Saturdays, Sundays and public holidays. 

9.—Saturday, Sunday and Holiday Work. 
(1) All ordinary hours worked on a Saturday or a 

Sunday shall be paid for at the rate of time and one half. 
(2) All work performed on a holiday prescribed by 

Clause 13.—Holidays shall be paid for at the rate of 
time and one half. 

(3) When a shift working employee is rostered off du- 
ty on a holiday prescribed by this award he shall be 
allowed a day in lieu with pay to be added to his annual 
leave or to be taken at some other time as mutually 
agreed between himself and the employer. 

10.—Overtime. 
(1) All time worked outside ordinary hours prescribed 

by Clause 7.—Hours hereof shall be paid for at the rate 
of time and one half for the first two hours and at the 
rate of double time thereafter. 

(2) (a) Overtime performed on a Sunday or after 12 
noon on a Saturday shall be paid for at the rate of dou- 
ble time. 

(b) All time worked on any of the holidays prescribed 
by this award in Clause 13(l)(a) hereof shall be paid for 
at the rate of double time and a half. 

(3) In the computation of overtime each day shall 
stand by itself. 

(4) Any Control Room Operator in receipt of a rate 
of wage 20 per cent per week or more in excess of the 
rate herein prescribed for a Control Room Operator 
after six months' service shall be paid at his ordinary 
rate of pay for any overtime worked in lieu of the rates 
prescribed by this clause. 

(5) (a) An employer may require any employee to 
work reasonable overtime at overtime rates, and such 
employee shall work overtime in accordance with such 
requirement. 

(b) No organisation, party to this award or employee 
or employees covered by this award shall in any way, 
whether directly or indirectly be a party to or concerned 
in any ban, limitation or restriction upon the working of 
overtime in accordance with the requirements of this 
subclause. 

11.—Roster. 
Workers shall work their ordinary hours according to 

a roster which shall be updated by the employer so that 
a worker always has at least one week's notice of times 
to be worked. The roster shall not be altered with less 
than one week's notice to the workers concerned. Hours 
worked outside the roster hours shall be deemed over- 
time and paid at overtime rates, provided that overtime 
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rates shall not be payable as a result of any excess hours 
being worked by a worker that are occasioned by ar- 
rangements between the workers themselves. 

12.—Meal Allowance. 
In addition to the overtime prescribed in Clause 10, a 

meal allowance of $3.65 shall be paid to each employee 
if he is required to work overtime for more than one 
hour before his rostered shift or for more than one hour 
after the completion of his rostered shift. 

13.—Holidays. 
(1) The following days or the days observed in lieu 

shall subject to Clause 8 and subject as hereinafter pro- 
vided, be allowed as holidays without deduction of pay, 
namely — New Year's Day, Australia Day, Good Fri- 
day, Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day and 
Boxing Day; provided that another day may be taken as 
a holiday by arrangement between the parties in lieu of 
any of the days named in this subclause. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or a Monday, the holiday 
shall be observed on the next succeeding Tuesday. In 
each case the substituted day shall be a holiday without 
deduction of pay, and the day for which it is substituted 
shall not be a holiday. 

(3) On any public holiday not prescribed as a holiday 
under this award, the employer's establishment or place 
of business may be closed, in which case an employee 
need not present himself for duty, and payment may be 
deducted, but if work be done ordinary rates of pay 
shall apply. 

(4) Where— 
(i) a day is proclaimed as a whole public holiday 

or a half public holiday under section 7 of the 
Public and Bank Holidays Act, 1972; and 

(ii) that proclamation does not apply throughout 
the State or to the metropolitan area of the 
State, 

that day shall be a whole public holiday or, as the case 
may be, a half public holiday for the purposes of this 
award within the district or locality specified in the pro- 
clamation. 

(5) The provisions of this clause shall not apply to 
casual employees. 

14.—Rates of Pay. 
(1) The rates of pay for Control Room Operators 

shall be $255.30 per week during the first six months of 
service and $283.70 per week thereafter. 

(2) Casual employees may be employed at an hourly 
rate and shall be paid whilst so employed 20 per cent, in 
addition to the rates prescribed above, with a minimum 
engagement of four hours. 

The provisions of Clauses 13.—Holidays, 15.—An- 
nual Leave and 16.—Sick Leave shall not apply to 
casual employees. 

Provided that notwithstanding anything contained in 
this subclause the basis and terms of employment of 
casual clerks may be varied in any particular case by 
agreement in writing between the employer and the 
Union. 

(3) (a) Part time employees may be employed at an 
hourly rate for a lesser period per week than the hours 
usually worked in each establishment. 

(b) Payment for annual leave and sick pay, for part 
time employees, shall be strictly related proportionately 
in accordance with the number of hours worked, to the 
conditions prescribed in each establishment for full time 
employees. 

(c) For the purpose of this clause part time 
employees' weekly hours shall not exceed 30 except by 
agreement with the Union. 

(d) In the event of any dispute concerning the 
employment of any part time employees the matter may 
be referred to a Board of Reference. 

15.—Annual Leave. 
(1) (a) Except as hereinafter provided a period of 

four consecutive weeks' leave with payment at his or- 
dinary rate of wage shall be allowed annually to an 
employee by his employer after a period of 12 months' 
continuous service with such employer. 

(b) An employee who is rostered to work regularly on 
Sundays and holidays shall be allowed one week's leave 
in addition to the annual leave to which he is otherwise 
entitled under the relevant award, provided however 
that where an employee who is proceeding on annual 
leave or whose services are terminated has been engaged 
for part of the 12 preceding months' period on a roster 
as aforesaid, he shall be entitled to one-twelfth of a 
week for each completed month he is continuously so 
engaged added to his normal entitlements. 

(2) (a) During a period of annual leave an employee 
shall be paid a loading of 17'A per cent calculated on his 
ordinary rate of wage. 

Provided that where a shift worker would have receiv- 
ed shift loadings prescribed by Clause 8.—Shift Work 
had he not been on leave during the relevant period and 
such loadings would have entitled him to a greater 
amount than the loading of 17 A per cent then the shift 
loadings shall be added to his ordinary wage as prescrib- 
ed in lieu of the 17 A per cent loading. 

Provided further that if those shift and weekend 
penalties would have entitled him to a lesser amount 
than the loading of 17 A per cent then such loading of 
17 A per cent shall be added to the rate of wage as 
prescribed in lieu of the shift and weekend penalties. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If any award holiday falls within an employee's 
period of annual leave and is observed on a day which in 
the case of that employee would have been an ordinary 
working day, there shall be added to that period one 
day, being an ordinary working day, for each such holi- 
day observed as aforesaid. 

(4) (a) If after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves his employment, or his employment is terminated 
by the employer through no fault of the employee, that 
employee shall be paid one thirteenth of a week's pay at 
his ordinary rate of wage in respect of each completed 
week of continuous service. 

(b) In addition to any payment to which he may be 
entitled under paragraph (a) hereof, an employee whose 
employment terminates after he has completed a 12 
months' qualifying period and who has not been allow- 
ed the leave under this award in respect of that qualify- 
ing period shall be given payment in lieu of so much of 
that leave as has not been allowed, unless— 

(i) he has been justifiably dismissed for miscon- 
duct; and 

(ii) the misconduct for which he has been dismiss- 
ed occurred prior to the completion of that 
qualifying period. 

(5) Any time in respect of which an employee is ab- 
sent from work, except time for which he is entitled to 
claim sick pay, or time spent on holidays or annual leave 
as prescribed by this award, shall not count for the pur- 
pose of determining his right to annual leave. 

(6) In special circumstances and by mutual consent of 
the employer, the employee and the union concerned, 
annual leave may be taken in not more than two 
periods. 

(7) Every employee shall be given and shall take an- 
nual leave within nine months after the date it falls due. 

(8) No employee shall be required to proceed on an- 
nual leave unless at least two weeks' prior notice is 
given. The employer shall, as far as practicable, arrange 
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to grant annual leave to suit the convenience of the 
employee. In the event of disagreement on any proposed 
alteration to annual leave arrangements once they are 
made by an employer and employee, the matter shall be 
determined by a Board of Reference. 

(9) The provisions of this clause shall not apply to 
casual employees. 

16.—Sick Leave. 
(1) (a) An employee who is unable to attend or re- 

main at his place of employment during the ordinary 
hours of work by reason of personal ill health or injury 
shall be entitled to payment during such absence in ac- 
cordance with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of per- 
sonal ill health or injury for a period longer than his en- 
titlement to paid sick leave, payment may be adjusted at 
the end of that year of service, or at the time the 
employee's services terminate, if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from year to 
year and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. Pro- 
vided that an employee shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably prac- 
ticable advise the employer of his inability to attend for 
work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances shall 
be given to the employer within 24 hours of the com- 
mencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the absence or 
who fails to supply such other proof of the illness or in- 
jury as the employer may reasonably require provided 
that the employee shall not be required to produce a cer- 
tificate from a medical practitioner with respect to 
absences of two days or less unless after two such 
absences in any year of service the employer requests in 
writing that the next and subsequent absences in that 
year if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suf- 
fers personal ill health or injury during the time when he 
is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for 
a period of seven consecutive days or more and he pro- 
duces a certificate from a registered medical practitioner 
that he was so confined. Provided that the provisions of 
this paragraph do not relieve the employee of the obliga- 
tion to advise the employer in accordance with 
subclause (3Tof this clause if he is unable to attend for 
work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceed- 
ed on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by 
the paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the 
employer and the employee or, failing agreement, shall 
be added to the employee's next period of annual leave 
or, if termination occurs before then, be paid for in ac- 
cordance with the provisions of Clause 15.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading 
prescribed in Clause 15.—Annual Leave shall be deem- 
ed to have been paid with respect to the replaced annual 
leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has 
been deemed continuous in accordance with subclause 
(3) of clause (2) of the Long Service Leave provisions 
published in volume 64 of the Western Australian In- 
dustrial Gazette at pages 1-4, the paid sick leave stan- 
ding to the credit of the worker at the date of transmis- 
sion from service with the transmitter shall stand to the 
credit of the employee at the commencement of service 
with the transmittee and may be claimed in accordance 
with the provisions of this clause. 

(7) The provisions of this clause with respect to pay- 
ment do not apply to employees who are entitled to pay- 
ment under the Workers' Compensation and Assistance 
Act nor to employees whose injury or illness is the result 
of the employee's own misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

17.—Contract of Service. 
The employment of any employee other than a casual 

shall be terminable by one week's notice on either side. 
If such notice is not given one week's wages shall be 
paid or forfeited as the case may be. Provided that an 
employee may be summarily dismissed for gross 
misconduct in which case he shall be paid up to the time 
of dismissal only. 

18.—Certificate of Service. 
On the termination of service an employee shall, on 

request, be given a Certificate setting out the length of 
service and the duties performed. 

19.—Record. 
A record shall be kept in each establishment by the 

employer, wherein shall be entered: 
(a) the name and address of each employee; 
(b) the nature of the work performed by the 

employee: 
(c) the starting and finishing times of work; and 
(d) the wages and the overtime (if any) paid each 

week and such record shall, if correct, be sign- 
ed at least once weekly by the employee. 

Such record shall be open to the inspection of a duly 
accredited representative of the Union during usual 
business hours. 

20.—Travelling Time. 
(1) When an employee is required to work temporari- 

ly at a location other than his usual place of duty, any 
excess fare over that which he normally incurs shall be 
paid by the employer. 

(2) When an employee is engaged at such a distance 
that he cannot return at night, suitable board and lodg- 
ing shall be found at the employer's expense. 
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(3) All travelling time outside ordinary working hours 
shall be paid for at ordinary rates up to a maximum of 
12 hours in any 24 hours' period from the time of star- 
ting on the journey: provided that when the travelling is 
by coastal boat not more than eight hours shall be paid 
for in any such period. 

21. — Aged and infirm Workers. 
(1) Any employee who, by reason of old age or in- 

firmity is unable to earn the minimum wage may be paid 
such lesser wage as may from time to time be agreed 
upon in writing between the Union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board of 
Reference and pending the decision of the Board, the 
employee shall be entitled to work for and be employed 
at the proposed lesser rate. 

22. — General. 
(1) In the event of the death of an employee the cash 

equivalent of all annual leave due at the time of death 
shall be paid to the employee's dependants or personal 
representative. 

(2) No employee shall as a result of the operation of 
this award suffer any loss of salary which he or she may 
have enjoyed to the date of this award. 

(3) In any week where an employee requests he shall 
be supplied with the details of the amount of the or- 
dinary wages due, the overtime and of all deductions 
made from the gross earnings. 

(4) Employees who are employed on shift work may 
have their wages averaged over a period of four weeks 
to avoid fluctuating payments which result from the ad- 
dition of Shift Loadings. 

23.—Long Service Leave. 
The Long Service Leave provisions published in 

Volume 64 of the Western Australian Industrial Gazette 
at pages 1 to 4 both inclusive are hereby incorporated in 
and shall be deemed to be part of this award. 

24.—Right of Entry. 
A duly accredited representative of the union shall be 

permitted to interview any employee on legitimate union 
business on the business premises of his employer dur- 
ing the recognised meal hour of the employee with the 
permission of his employer (which permission shall not 
be unreasonably withheld) but this permission shall not 
be exercised more than once in any one week without 
the consent of the employer. 

25.—Location Allowance. 
(1) Subject to the provisions of this clause, in addi- 

tion to the wages prescribed in Clause 14.—Rates of Pay 
of this award, a married employee shall be paid the 
following allowances when employed in the town 
described hereunder. 

Town $ 
Agnew  19.30 
Argyle (see subclause 12)  47.20 
Bailadonia  17.20 
Barrow Island (see subclause 13)  19.00 
Boulder  7.40 
Broome  30.00 
Bullfinch  9.40 
Carnarvon  15.10 
Cockatoo Island  33.10 
Coolgardie  7.40 
Cue  19.20 
Dampier  25.70 
Denham  15.10 
Derby  31.20 

Town $ 
Esperance  6.40 
Eucla  21.10 
Exmouth  25.90 
Fitzroy Crossing  37.00 
Goldsworthy  19.40 
Halls Creek  41.30 
Kalbarri  5.80 
Kalgoorlie  7.40 
Kambalda  7.40 
Karratha  29.70 
Koolan Island  33.10 
Koolyanobbing  9.40 
Kununurra  47.20 
Laverton  19.00 
Learmonth  26.00 
Leinster  19.40 
Leonora  19.00 
Madura  19.20 
Marble Bar  43.60 
Meekatharra  16.50 
Mount Magnet  20.00 
Mundrabilla  20.20 
Newman  18.20 
Norseman  15.00 
Nullagine  43.30 
Onslow  30.80 
Pannawonica  24.30 
Paraburdoo  23.90 
Port Hedland  25.40 
Ravensthorpe  10.40 
Roebourne  33.90 
Sandstone  19.40 
Shark Bay  15.10 
Shay Gap  19.40 
Southern Cross  9.40 
Telfer  41.40 
Teutonic Bore  19.40 
Tom Price  23.90 
Whim Creek  29.60 
Wickham  29.30 
Wiluna  19.90 
Wittenoom  38.90 
Wyndham  45.40 

(2) Except as provided in subclause (4) of this clause, 
a single employee shall be paid 50 per cent of the 
allowances prescribed in subclause (1) of this clause. 

(3) An employee, whose spouse is employed by the 
same employer and who is entitled to an allowance of a 
similar kind to that prescribed by this clause shall be 
paid 50 per cent of the allowance prescribed in subclause 
(1) of this clause. 

(4) Where an employee is provided with board and 
lodging by his employer, free of charge, such employee 
shall be paid 33 and one-third per cent of the allowances 
prescribed in subclause (1) of this clause. 

(5) Junior employees, casual employees, part time 
employees, apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 
equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work per- 
formed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he shall be paid for the 
period of such leave the location allowance to which he 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual leave) 
he shall only be paid location allowance for the period 
of such leave he remains in the location in which he is 
employed. 

(8) For the purpose of this clause a married employee 
includes: 

(a) A person who has a de facto 
(b) A person who is a sole pare 

children. 

s a de facto spouse, and 
a sole parent with dependent 
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(9) Where an employee is employed in a town or loca- 
tion not specified in this clause the allowance payable 
for the purpose of subclause (1) shall be such amount as 
may be agreed between Australian Mines and Metals 
Association, the Confederation of Western Australian 
Industry and the Trades and Labor Council of Western 
Australia or, failing such agreement, as may be deter- 
mined by the Commission. 

Provided that, pending any such agreement or deter- 
mination, the allowance payable for that purpose shall 
be an amount equivalent to the district allowance in 
force under this award for that town or location on 1st 
June, 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any "district allowance" currently payable to 
any employee subject to the provision of this award 
whilst that employee remains employed by his present 
employer. 

(11) Subject to the making of a General Order pur- 
suant to section 50 of the Act, that part of each location 
allowance representing prices shall be varied from the 
beginning of the first pay period commencing on or 
after the 1st day in July of each year in accordance with 
the annual percentage change in the Consumer Price In- 
dex (excluding housing) for Perth measured to the end 
of the immediately preceding March quarter, the 
calculation to be taken to the nearest 10 cents. 

(12) The allowance prescribed for Argyle is equated 
to Kununurra as an interim allowance. Liberty is reserv- 
ed to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurr- 
ing after the date of this award. 

(13) The allowance prescribed for Barrow Island shall 
be the allowance prescribed by Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the 
date of this Order is $19.00 per week. The terms of this 
clause shall not apply where they are inconsistent with 
the terms of Clause 8 of the Hydrocarbons and Gas 
(Production and Processing Employees) Consolidated 
Award 1981. 

26.—Union Notices. 
The employer shall allow a copy of this award, if sup- 

plied by the Union to be posted in a place which is easily 
accessible to the employees. 

27.—Uniforms. 
Where uniforms are required to be worn they shall be 

supplied by the employer. 

28.—Compassionate Leave. 
(1) An employee shall, on the death of the spouse, 

father, mother, brother, sister, child, step-child, or 
guardian of dependent children of the employee be en- 
titled to leave up to and including the day of the funeral 
of such relation. Such leave, for a period not exceeding 
two days in respect of any such death, shall be without 
loss of any ordinary pay which the employee would have 
received if he had not been on such leave. 

(2) The right to such paid leave shall be dependent on 
compliance with the following conditions: 

(a) The employee shall give the employer notice of 
his intention to take such leave as soon as 
reasonably practicable after the death of such 
relation, and in respect of a death overseas of a 
prescribed relative, the employee shall provide 
to his employer such evidence that he is atten- 
ding the funeral. 

(b) Satisfactory evidence of such death shall be 
furnished by the employee to his employer. 

(c) The employee shall not be entitled to leave 
under this clause in respect of any period 
which coincides with any other period of leave 
entitlement under this award or otherwise. 

29.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service 
with that employer immediately preceding the date upon 
which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an un- 
broken period of from 12 to 52 weeks and shall 
include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken im- 
mediately following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confinement, 
give notice in writing to her employer stating 
the presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this 
award as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is occa- 
sioned by the confinement occurring earlier 
than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks aris- 
ing out of the pregnancy or hazards connected with the 
work assigned to the employee make it inadvisable for 
the employee to continue at her present work, the 
employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the condi- 
tions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenc- 

ed, shall be cancelled when the pregnancy of 
an employee terminates other than by the birth 
of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of 
the employee to resume work at a time 
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nominated by the employer which shall not ex- 
ceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then— 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be en- 
titled, either in lieu of or in addition to 
special maternity leave, to such paid 
sick leave as to which she is then entitl- 
ed and which a duly qualified medical 
practitioner certifies as necessary 
before her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her pregnancy, 
she may take such paid sick leave as to which 
she is then entitled and such further unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner cer- 
tifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the com- 
pletion of a period of leave taken pursuant to 
this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held im- 
mediately before such transfer. 

Where such position no longer exists but 
there are other positions available, for which 
the employee is qualified and the duties of 
which she is capable of performing, she shall 
be entitled to a position as nearly comparable 
in status and salary or wage to that of her 
former position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not ex- 
ceed 52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long ser- 
vice leave), shall not be available to an 
employee during her absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award or other provision to the con- 
trary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service 
for any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may ter- 

minate her employment at any time during the 
period of leave by notice given in accordance 
with this award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 

leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to 
the employer given not less than four weeks 
prior to the expiration of her period of mater- 
nity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof, shall 
be entitled to the position which she held im- 
mediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferrred to a safe job pursuant to 
subclause (3), to the position which she held 
immediately before such transfer. Where such 
position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a posi- 
tion as nearly comparable in status and salary 
or wage to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily promoted or 
transferred in order to replace an employee ex- 
ercising her rights under this clause, the 
employer shall inform that person of the tem- 
porary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall 
be construed as requiring an employer to 
engage a replacement employee. 

(e) A replacement employee shall not be entitled 
to any of the rights conferred by this clause ex- 
cept where her employment continues beyond 
the 12 months' qualifying period. 

30.—Liberty to Apply. 
Liberty is hereby reserved to the Union to apply to 

amend Clause 7.—Hours, Clause 8.—Shift Work and 
Clause 9.—Saturday, Sunday and Holiday Work. 

Schedule "A"—Respondents. 
Chubb Australia Ltd. 
Honeywell Pty. Ltd. 
Metropolitan Security Services. 
Wormald Security. 

Dated at Perth this 9th day of May, 1984. 

(Sgd.) G.L.FIELDING, 
[L.S.] Commissioner. 
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BUILDING TRADES. 
Award No. 31 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 969 of 1983. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), Ap- 
plicant, and Coca-Cola Bottlers (Perth) Pty. Ltd. 
and Others, Respondents. 

Order. 
HAVING heard Mr G. G. Young on behalf of the ap- 
plicant and Mr K. J. Farrell on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial Ar- 
bitration Act, 1979, hereby orders— 

That the Building Trades Award No. 31 of 1966 
be varied in accordance with the following schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 1st day of January, 1984. 

Dated at Perth this 17th day of May, 1984. 

(Sgd.)B. J. COLLIER, 
fL.S.l Commissioner. 

Schedule. 
Wages: Delete subclauses (3) and (4) 1. Clause 11.—Wages: Dele 

of this clause and insert in lieu: 
(3) Tool Allowance: 

(a) Bricklayers and stoneworkers.. 7.20 
(b) Plasterers  8.40 
(c) Carpenters and joiners  10.10 
(d) Joiner—Assemblers A or B.... 4.70 
(e) Plumbers  10.10 
(f) Painters and glaziers  2.50 
(g) Signwriters  2.50 

Note 1: The tool allowance prescribed in paragraphs 
(a), (b), (c), (d) and (e) of this subclause each 
include an amount of five cents for the pur- 
pose of enabling the workers to insure their 
tools against loss or damage by theft or fire. 

Note 2: The abovementioned allowances shall not be 
paid where the employer supplies a worker 
with all necessary tools. 

(4) Construction Allowance: (per week) . $11.90 
An employee shall not be entitled to this 

construction allowance except when required 
to work "on site" on any work in connection 
with the erection or demolition of a building or 
to carry out work which the employer and the 
union agree is construction work or, in default 
of agreement, that is so declared by the Board 
of Reference. 

2. Clause 14.—Special Rates and Provisions: Delete 
subclause (1)-(31) inclusive of this clause and insert in 
lieu: 

(1) General conditions under which special rate is 
payable:— 

(a) The special rates prescribed in this clause 
shall be paid irrespective of the times at 
which work is performed and shall not be 
subject to any premium or penalty condi- 
tion. 

(b) Where more than one of the following 
rates provides payments for disabilities of 
substantially the same nature then only 
the highest of such rates shall be payable. 

(2) Insulation: A worker handling charcoal, 
pumice, granulated cork, silicate of cotton, in- 
sulwool, slag wool or other recognised insulation 
material of a like nature or working in the im- 
mediate vicinity so as to be affected by the use 
thereof shall be paid 34 cents per hour or part 
thereof in addition to the rates otherwise prescribed 
in this award. 

(3) Hot Work: 
(a) A worker required to work in a place 

where the temperature has been raised by 
artificial means to between 46 degrees and 
54 degrees Celsius shall be paid 27 cents 
per hour or part thereof in addition to the 
rates otherwise prescribed or, in excess of 
54 degrees Celsius, shall be paid 34 cents 
per hour or part thereof in addition to the 
said rates. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours' work without loss of pay, not in- 
cluding the special rate prescribed in 
paragraph (a) hereof. 

(4) Cold Work: 
(a) A worker required to work in a place 

where the temperature is lowered by ar- 
tificial means to less than 0 degrees 
Celsius shall be paid 27 cents per hour or 
part thereof in addition to the rates other- 
wise prescribed in this award. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours' work without loss of pay, not in- 
cluding the special rate prescribed in 
paragraph (a) hereof. 

(5) Confined Space: A worker required to work 
in a confined space, being a place the dimension or 
nature of which necessitates working in a cramped 
position or without sufficient ventilation shall be 
paid 34 cents per hour or part thereof in addition to 
the rate otherwise prescribed in this award. 

(6) Toxic Substances: 
(a) A worker required to use toxic substances 

or materials of a like nature shall be in- 
formed by the employer of the health 
hazards involved and instructed in the 
correct and necessary safeguards which 
must be observed in the use of such 
materials. 

(b) A worker using such materials will be pro- 
vided with and shall use all safeguards as 
are required by the appropriate Govern- 
ment Authority or, in the absence of such 
requirement, such safeguards as are deter- 
mined by a competent authority or person 
chosen by the union and the employer. 

(c) A worker using toxic substances or 
materials of a like nature shall be paid 34 
cents per hour extra. Workers working in 
close proximity to workers so engaged 
shall be paid 27 cents per hour extra. 

(d) For the purpose of this subclause all 
materials which include or require the ad- 
dition of a catalyst hardener and reactive 
additives or two pack catalyst system shall 
be deemed to be materials of a like nature. 

(7) Asbestos: Workers required to use materials 
containing asbestos or to work in close proximity to 
workers using such materials shall be provided with 
and shall use all necessary safeguards as required 
by the appropriate occupational health authority 
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and where such safeguards include the mandatory 
wearing of protective equipment (i.e. combination 
overalls and breathing equipment or similar ap- 
paratus) such worker shall be paid 34 cents per 
hour extra whilst so engaged. 

(8) Dry Polishing or Cutting of Tiles: A worker 
required to dry polish tiles with a machine or to cut 
tiles with an electric saw shall be paid 34 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(9) Bitumen Work: A worker handling hot 
bitumen or asphalt or dipping materials in creosote 
shall be paid 34 cents per hour or part thereof in ad- 
dition to the rates otherwise prescribed in this 
award. 

(10) Roof Repairs: A worker engaged on repairs 
to roofs shall be paid 34 cents per hour or part 
thereof in addition to the rate otherwise prescribed 
in this award. 

(11) Wet Work: A worker required to work in a 
place where water is continually dripping on him so 
that his clothing and boots become wet or where 
there is water underfoot shall be paid 27 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(12) Dirty Work: A worker engaged on dirty 
work shall be paid 27 cents per hour or part thereof 
in addition to the rates otherwise prescribed in this 
award. 

(13) A worker engaged in repairs to sewers shall 
be paid at the rate of 27 cents per hour or part 
thereof in addition to the rates otherwise prescribed 
in this award. 

(14) A worker working in a dust-laden at- 
mosphere in a joiners' shop where dust extractors 
are not provided or in such atmosphere caused by 
the use of materials for insulating, deafening or 
pugging work (as, for instance, pumice, charcoal, 
silicate of cotton or any other substitute), shall be 
paid at the rate of 27 cents per hour or part thereof 
in addition to the rates otherwise prescribed in this 
award. 

(15) Scaffolding Certificate Allowance: A 
tradesman who is the holder of a scaffolding cer- 
tificate or rigging certificate issued by the Depart- 
ment of Labour and Industry and is required to act 
on that certificate whilst engaged on work requiring 
a certified person shall be paid 27 cents per hour or 
part thereof in addition to the rates otherwise 
prescribed in this award but this allowance shall not 
be payable cumulative on the allowance for swing 
scaffolds. 

(16) Spray Application—Painters: A painter 
engaged on all spray applications carried out in 
other than a properly constructed booth approved 
by the Department of Labour and Industry shall be 
paid 27 cents per hour or part thereof in addition to 
the rates otherwise prescribed in this award. 

(17) Cleaning Down Brickwork: A worker re- 
quired to clean down bricks using acids or other 
corrosive substances shall be supplied with gloves 
and be paid 24 cents per hour or part thereof in ad- 
dition to the rates otherwise prescribed in this 
award. 

(18) Bagging: A worker engaged upon bagging 
brick or concrete structures shall be paid 24 cents 
per hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(19) Furnace Work: A worker engaged in the 
construction or alteration or repairs to boilers, 
flues, furnaces, retorts, kilns, ovens, ladles, and 
similar refractory work shall be paid 71 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(20) Acid Work: A worker required to work on 
acid furnaces, acid stills, acid towers and all other 
acid resisting brickwork shall be paid 71 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(21) Plasterers using flintcote shall be paid 19 
cents per hour extra except when flintcote is applied 
by hawk and trowel to walls and ceilings when the 
rate shall be 34 cents per hour extra. 

(22) Chemical and Manure Works and Oil 
Refineries: Journeymen and builders' labourers 
working in chemical and manure works or oil 
refineries shall receive 13 cents per hour iji addition 
to the prescribed rate. 

(23) Height Money: A worker required to work 
on a chimney stack, spire, radio or television mast 
or tower, air shaft, cooling tower, water tower or 
silo, where the construction exceeds 15 metres in 
height shall be paid for all work above 15 metres, 
27 cents per hour or part thereof with an additional 
27 cents per hour or part thereof for work above 
each further 15 metres in addition to the rates 
otherwise prescribed in this award. 

(24) Swing Scaffold. 
(a) A worker employed— 

(i) on any type of swing scaffold or 
any scaffold suspended by rope or 
cable or bosun's chair or cantilever 
scaffold or 

(ii) on a suspended scaffold requiring 
the use of steel or iron hooks or 
angle irons at a height twenty feet 
or more above the nearest horizon- 
tal plane 

shall be paid $1.96 for the first four hours 
or part thereof and 40 cents for each hour 
thereafter on any day in addition to the 
rates otherwise prescribed in this award. 

(b) A solid plasterer when working off a sw- 
ing scaffold shall be paid an additional 
nine cents per hour. 

(c) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(25) Plumbing. 
(a) A plumber doing sanitary plumbing work 

or repairs to sewer drainage or waste pipe 
services in any of the following places— 

(i) Infectious and contagious diseases 
hospitals or any block or portion 
of a hospital used for the care of or 
treatment of patients suffering 
from any infectious or contagious 
disease. 

(ii) Morgues 
shall be paid 27 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed in this award. 

(b) A plumber doing work on a ship of any 
class— 

(i) whilst under way; or 
(ii) in a wet place being one in which 

the clothing of a worker necessari- 
ly becomes wet to an uncomfor- 
table degree or one in which water 
accumulates underfoot; or 

(iii) in a confined space; or 
(iv) in a ship which has done one trip 

or more in a fume or dust laden at- 
mosphere, in bilges, or when clean- 
ing blockages in soil pipes or waste 
pipes or repairing brine pipes 

shall be paid 34 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed in this award. 
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(c) A plumber carrying out pipe work in a 
ship of any class under the plates in the 
engine and boiler rooms and oil fuel tanks 
shall be paid 70 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed in this award. 

(d) A plumber required to enter a well nine 
metres or more in depth for the purpose in 
the first place of examining the pump, 
pipe or any other work connected 
therewith shall be paid $1.44 for such ex- 
amination and 53 cents per hour 
thereafter for fixing, renewing or repair- 
ing such work. 

(e) Permit Work: Any licensed plumber call- 
ed upon by his employer to use the licence 
issued to him by the Metropolitan Water 
Supply, Sewerage and Drainage Board for 
a period in any one week shall be paid 
$14.90 for that week in addition to the 
rates otherwise prescribed in this award. 

(f) Plumbers on Sewerage Work: Plumbers 
or apprentices in their third, fourth or 
fifth year, on work involving the opening 
up of house drains or waste pipes for the 
purpose of clearing blockages or for any 
other purpose, or work involving the 
cleaning out of septic tanks or dry wells, 
shall be paid a minimum of $1.44 per day 
in addition to the prescribed rate whilst so 
employed. 

(26) Explosive Powered Tools: An operator of 
explosive powered tools, being a worker qualified 
in accord with the laws and regulations of the State 
of Western Australia to operate explosive powered 
tools, who is required to use an explosive powered 
tool shall be paid 63 cents for each day on which he 
uses such a tool in addition to the rates otherwise 
prescribed in this award. 

(27) Secondhand Timber: Where, whilst working 
with secondhand timber, a worker's tools are 
damaged by nails, dumps, or other foreign matter 
on the timber, he shall be entitled to an allowance 
of $1.05 per day on each day upon which his tools 
are so damaged, provided that no allowance shall 
be payable under this clause unless it is reported im- 
mediately to the employer's representative on the 
job in order that the claim may be proved. 

(28) Computing Quantities: A worker, other 
than a leading hand, who is regularly required to 
compute or estimate quantities of materials in 
respect of work performed by others shall be paid 
$1.96 per day or part thereof in addition to the 
rates otherwise prescribed in this award. 

(29) Setter Out: A setter out in a joiner's shop 
shall be paid $2.87 per day in addition to the rates 
otherwise prescribed by this award but where a 
worker qualifies for this allowance and is ap- 
pointed leading hand he shall be paid whichever 
amount is the higher but not both. 

(30) Detail Worker: A detail worker shall be paid 
$2.87 per day in addition to the rates otherwise 
prescribed by this award but where a worker 
qualifies for this allowance and is appointed 
leading hand he shall be paid whichever amount is 
the higher but not both. 

(31) Spray Painting—Painters: 
(a) Lead paint shall not be applied by a spray 

to the interior of any building. 
(b) All workers (including apprentices) apply- 

ing paint by spraying, shall be provided 
with full overalls and head covering and 
respirators by the employer. 

(c) Where, from the nature of the paint or 
substance used in spraying, a respirator 
would be of little or no practical use in 

preventing the absorption of fumes or 
materials from substances used by a 
worker in spray painting, the worker shall 
be paid a special allowance of 80 cents per 
day. 

3. Clause 15.—Fares and Travelling Time: Delete this 
clause and insert in lieu: 

15.—Fares and Travelling Time. 
(1) Where a worker is required to work away 

from his shop irrespective of whether such work is 
classified as construction work the following provi- 
sions shall apply:— 

(a) He shall be paid fares in excess of those he 
would incur in travelling between his 
home and his depot or shop. 

(b) He shall be paid travelling time at his or- 
dinary rate of pay incurred in travelling to 
and from the site in excess of the travell- 
ing time he incurs in travelling between his 
home and his depot or shop provided such 
travelling time to and from the site is out- 
side his normal hours of work. 

(c) Where an employer requests a worker to 
use his own car and the worker agrees, an 
amount of 31 cents per kilometre shall be 
paid for kilometres in excess of the 
kilometres a worker would normally incur 
in travelling between his home and his 
depot or shop. 

(d) This subclause shall be deemed to be com- 
plied with where an employer adopts the 
practice of paying an amount of $5.90 on 
each day a worker is required to report to 
the job away from his shop. 

(2) For travelling during working hours from 
and to the employer's place of business or from one 
job to another a worker shall be paid by the 
employer at ordinary rates. The employer shall pay 
all fares and reasonable expenses in connection 
with such travelling. Provided that if an employer 
requests the worker to use his own vehicle the 
employer shall pay a car allowance of not less than 
31 cents per kilometre for each kilometre the 
worker travels in response to such request. 

BUILDING TRADES 
t (Government). 

Award No. 31.A of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 970 of 1983. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), Ap- 
plicant, and Hon. Minister for Agriculture and 
Others, Respondents. 

Order. 
HAVING heard Mr G. Young on behalf of the appli- 
cant and Mr N. Whitehead on behalf of the 
respondents, and by consent the Commission, pursuant 
to the powers conferred on it under the Industrial Arbi- 
tration Act, 1979, hereby orders— 

That the Building Trades (Government) Award 
No. 31A of 1966 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 30th day of 
December, 1983. 

Dated at Perth this 1st day of May, 1984. 
(Sgd.) B. J. COLLIER, 

[L.S.] Commissioner. 
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Schedule. 
1. Clause 11.—Wages: Delete subclause (2) of this 

clause and insert in lieu:— 
(2) Tool Allowance (per week). 

$ 
(a) Bricklayers and Stoneworkers ... 7.20 
(b) Plasterers   8.40 
(c) Carpenters and Joiners  10.10 
(d) Plumbers  10.10 
(e) Painters and Signwriters  2.50 
(f) Glaziers  2.50 
(g) Stonemasons: The employer shall 

supply all necessary tools for the 
use of stonemasons, except when 
engaged on building construction 
when the worker, if required to 
supply his own tools, shall receive 
a tool allowance at the rate of 94 
cents per week. 

Note 1: The tool allowances prescribed in 
paragraphs (a), (b), (c) and (d) of this 
subclause each include an amount of six cents 
for the purpose of enabling the workers to in- 
sure their tools against loss or damage by theft 
or fire. 

Note 2: The abovenamed allowances shall 
not be paid where the employer supplies a 
worker with all necessary tools. 

Delete subclause (4)(a) of this clause and insert in 
lieu:— 

(4) Disabilities Allowance (per week):.. $ 11.90 
(a) Subject to the provisions of paragraphs 

(b), (c) or (d) of this subclause an 
allowance of $11.90 shall be paid to all 
workers excepting workers who are 
employed for the major portion of any 
week in or about a permanent 
maintenance depot or who are usually 
employed in or about the employer's 
business when a worker coming within the 
exception is engaged on the erection or 
demolition of a building exceeding 250 
square feet in floor area. 

Delete first paragraph of subclause (7) of this clause 
and insert in lieu:— 

(7) Plumbing Trade Allowance: Plumbers shall 
be paid an allowance at the rate of $9.50 per week 
to compensate for the following classes of work 
and in lieu of the relevant amounts in Clause 
14.—Special Rates and Provisions whether or not 
such work is performed in any one week. When 
working outside the categories listed hereunder, a 
plumber shall receive the appropriate rates provid- 
ed for in the said Clause 14.—Special Rates and 
Provisions. 

2. Clause 14.—Special Rates and Provisions: Delete 
subclauses (1) to (39) inclusive and subclause (52) of this 
clause and insert in lieu:— 

(1) Conditions respecting Special Rates— 
(a) The special rates prescribed in this award 

shall be paid irrespective of the times at 
which work is performed and shall not be 
subject to any premium or penalty condi- 
tions. 

(b) Where more than one of the above rates 
provides payments for disabilities of 
substantially the same nature then only 
the highest of such rates shall be payable. 

(2) Swing Scaffold: 
(a) A worker employed— 

(i) on any type of swing scaffold or 
any scaffold suspended by rope or 
cable or bosun's chair or cantilever 
scaffold or 

(ii) on a suspended scaffold requiring 
the use of steel or iron hooks or 

angle irons at a height 6.1 metres 
or more above the nearest horizon- 
tal plane 

shall be paid $1.96 for the first four hours 
or part thereof and 40 cents for each hour 
thereafter on any day in addition to the 
rates otherwise prescribed. 

(b) A solid plasterer when working on a sv/ing 
scaffold shall be paid an additional nine 
cents per hour. 

(c) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(d) Provided that no allowance shall be 
payable for working on such scaffolds 
when used under bridges or jetties unless 
the height of the scaffold above the water 
exceeds 0.9 metres. 

(3) Insulation: A worker handling charcoal, 
pumice, granulated cork, silicate of cotton, in- 
sulwool, slag wool or other recognised insulation 
material of a like nature or working in the im- 
mediate vicinity so as to be affected by the use 
thereof shall be paid 34 cents per hour or part 
thereof in addition to the rates otherwise prescrib- 
ed. 

(4) Working in a dust laden atmosphere in a 
joiner's shop where dust extractors are not provid- 
ed or in such atmosphere caused by the use of 
materials for insulating, deafening or plugging 
work (as for instance, pumice, charcoal, silicate of 
cotton, or any other substitute) or from earth- 
works, 34 cents per hour extra. 

(5) Confined Space: A worker required to work 
in a confined space, being a place the dimension or 
nature of which necessitates working in a cramped 
position or without sufficient ventilation shall be 
paid 34 cents per hour or part thereof in addition to 
the rate otherwise prescribed. 

(6) Sewer Work: A worker engaged in repairs to 
sewers shall be paid 24 cents per hour or part 
thereof in addition to the rates otherwise prescrib- 
ed. 

(7) Sanitary Plumbing Work: A plumber doing 
sanitary plumbing work or repairs to sewer 
drainage or waste pipe services in any of the follow- 
ing places— 

(a) Infectious and contagious diseases 
hospitals or any block or portion of a 
hospital used for the care of or treatment 
of patients suffering from any infectious 
or contagious disease. 

(b) Morgues. 
shall be paid 27 cents per hour or part thereof in ad- 
dition to the rates otherwise prescribed. 

(8) Ship Plumbing: A plumber doing work on a 
ship of any class— 

(a) whilst under way; or 
(b) in a wet place being one in which the 

clothing of a worker necessarily becomes 
wet to an uncomfortable degree or one in 
which water accumulates underfoot; or 

(c) in a confined space; or 
(d) in a ship which has done one trip or more 

in a fume or dust laden atmosphere, in 
bilges, or when cleaning blockages in soil 
pipes or waste pipes or repairing brine 
pipes: 

shall be paid 39 cents per hour or part thereof in ad- 
dition to the rates otherwise prescribed. 

(e) a plumber carrying out pipe work in a 
ship of any class under the plates in the 
engine and boiler rooms and oil fuel tanks 
shall be paid 80 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed. 
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(9) Well Work: A plumber or labourer required 
to enter a well nine metres or more in depth for the 
purpose in the first place of examining the pump, 
pipe or any other work connected therewith, shall 
be paid $1.38 for such examination and 52 cents per 
hour extra thereafter for fixing, renewing or repair- 
ing such work. 

(10) Permit Work: Any licensed plumber called 
upon by his employer to use the licence issued to 
him by the Metropolitan Water Supply, Sewerage 
and Drainage Board for a period in any one week 
shall be paid $8.50 for that week in addition to the 
rates otherwise prescribed. 

(11) Plumbers on Sewerage Work: Plumbers or 
apprentices in their third, fourth or fifth year, on 
work involving the opening up of house drains or 
waste pipes for the purpose of clearing blockages or 
for any other purpose, or work involving the clean- 
ing out of septic tanks or dry wells, shall be paid a 
minimum of $1.38 per day or part thereof in addi- 
tion to the prescribed rate. 

(12) Height Money: A worker required to work 
on a chimney stack, spire, tower, air shaft, cooling 
tower, water tower exceeding 15 metres in height 
shall be paid for all work above 15 metres, 27 cents 
per hour or part thereof with an additional 27 cents 
per hour or part thereof for work above each fur- 
ther 15 metres in addition to the rate otherwise 
prescribed. 

(13) Furnace Work: A worker engaged in the 
construction or alteration or repairs to boilers, 
flues, furnaces, retorts, kilns, ovens, ladles, and 
similar refractory work or on underpinning shall be 
paid 71 cents per hour or part thereof in addition to 
the rates otherwise prescribed. 

(14) Hot Work: 
(a) A worker required to work in a place 

where the temperature has been raised by 
artificial means to between 46 degrees 
Celsius and 54 degrees Celsius shall be 
paid 27 cents per hour or part thereof in 
addition to the rates otherwise prescribed, 
or in excess of 54 degrees Celsius shall be 
paid 34 cents per hour or part thereof in 
addition to the said rates. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours' work without loss of pay, not in- 
cluding the special rate prescribed in 
paragraph (a) hereof. 

(15) Cold Work: 
(a) A worker required to work in a place 

where the temperature is lowered by ar- 
tificial means to less than 0 degrees 
Celsius shall be paid 27 cents per hour or 
part thereof in addition to the rates other- 
wise prescribed in this award. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours' work without loss of pay, not in- 
cluding the special rate prescribed in 
paragraph (a) hereof. 

(16) Swanbourne and Graylands: Workers re- 
quired to work at the Swanbourne and Graylands 
Hospitals controlled by the Mental Health Services 
shall be paid at the rate of 27 cents per hour in addi- 
tion to the prescribed rate. 

(17) Flintcote: Plasterers using flintcote shall be 
paid 27 cents per hour or part thereof except when 
flintcote is applied by hawk and trowel to walls and 
ceilings when the rate shall be 48 cents per hour ex- 
tra in addition to the prescribed rate. 

(18) Dirty Work: 
(a) A worker employed on excessively dirty 

work which is more likely to render the 
worker or his clothes dirtier than the nor- 
mal run of work shall be paid 27 cents per 
hour extra in addition to the prescribed 
rate (with a minimum payment as for four 
hours when employed on such work). 

(b) This shall not apply to a worker in receipt 
of the allowance prescribed in subclause 
(4) of Clause 11.—Wages of this award 
nor to a worker in receipt of the allowance 
prescribed in subclause (27) hereof. 

(19) Stonemason on Wall: A stonemason work- 
ing on the wall (cottage work and foundation work 
in coastal stone excepted) shall be paid 27 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed. 

(20) Setter Out: A setter out (other than a leading 
hand) in a joiner's shop shall be paid $2.59 per day 
in addition to the rates otherwise prescribed. 

(21) Detail Worker: A detail worker (other than 
a leading hand) shall be paid $2.59 per day in addi- 
tion to the rates otherwise prescribed. 

(22) Spray Painting — Painters. 
(a) Lead paint shall not be applied by a spray 

to the interior of any building. 
(b) All workers (including apprentices) apply- 

ing paint by spraying, shall be provided 
with full overalls and head covering and 
respirators by the employer. 

(c) Where, from the nature of the paint or 
substance used in spraying, a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substances used by a 
worker in spray painting, the worker shall 
be paid a special allowance of 71 cents per 
day. 

(23) Lead Paint Surfaces: 
(a) No surface painted with lead paint shall 

be rubbed down or scraped by dry pro- 
cess. 

(b) Width of Brushes: All paint brushes shall 
not exceed 127 millimetres in width and 
no kalsomine brush shall be more than 
177.8 millimetres in width. 

(c) Meals not to be taken in paint shop. No 
worker shall be permitted to have a meal 
in any paint shop or place where paint is 
stored or used. 

(24) Spray Application — Painters: A painter 
engaged on all spray applications carried out in 
other than a properly constructed booth approved 
by the Department of Labour and Industry shall be 
paid 27 cents per hour or part thereof in addition to 
the rates otherwise prescribed in this award. 

(25) An employee who is a qualified first aid man 
and is appointed by his employer to carry out first 
aid duties in addition to his usual duties shall be 
paid an additional rate of 94 cents per day. 

(26) Toxic Substances: 
(a) A worker required to use toxic substances 

or materials of a like nature shall be in- 
formed by the employer of the health 
hazards involved and instructed in the 
correct and necessary safeguards which 
must be observed in the use of such 
materials. 

(b) A worker using such materials will be pro- 
vided with and shall use all safeguards as 
are required by the appropriate Govern- 
ment Authority or in the absence of such 
requirement such safeguards as are deter- 
mined by a competent authority or person 
chosen by the union and the employer. 
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(c) A worker using toxic substances or 
materials of a like nature shall be paid 34 
cents per hour extra. Workers working in 
close proximity to workers so engaged 
shall be paid 24 cents per hour extra. 

(d) For the purpose of this subclause all 
materials which include or require the ad- 
dition of a catalyst hardener and reactive 
additives or two pack catalyst system shall 
be deemed to be materials of a like nature. 

(27) Abattoirs: A worker, other than a plumber 
in receipt of the plumbing trade allowance, 
employed in an abattoir shall be paid such rate as is 
agreed upon between the parties, or, in default of 
agreement, the rate determined by the Board of 
Reference. 

(28) Fumes: A worker required to work in a 
place where fumes of sulphur or other acid or other 
offensive fumes are present shall be paid such rates 
as are agreed upon between him and the employer. 

(29) Asbestos: Workers required to use materials 
containing asbestos or to work in close proximity to 
workers using such materials shall be provided with 
and shall use all necessary safeguards as required 
by the appropriate occupational health authority 
and where such safeguards include the mandatory 
wearing of protective equipment (i.e., combination 
overalls and breathing equipment or similar ap- 
paratus) such worker shall be paid 34 cents per 
hour whilst so engaged. 

(30) Explosive Powered Tools: An operator of 
explosive powered tools, being a worker qualified 
in accord with the laws and regulations of the State 
of Western Australia to operate explosive powered 
tools, who is required to use an explosive powered 
tool shall be paid 63 cents for each day on which he 
uses such a tool in addition to the rates otherwise 
prescribed. 

(31) Wet Work: A worker required to work in a 
place where water is continually dripping on him so 
that his clothing and boots become wet or where 
there is water underfoot shall be paid 27 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(32) Cleaning Down Brickwork: A worker re- 
quired to clean down bricks using acids or other 
corrosive substances shall be supplied with gloves 
and be paid 24 cents per hour or part thereof in ad- 
dition to the rates otherwise prescribed in this 
award. 

(33) Bagging: A worker engaged upon bagging 
brick or concrete structures shall be paid 24 cents 
per hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(34) Bitumen Work: A worker handling hot 
bitumen or asphalt or dripping materials in 
creosote shall be paid 34 cents per hour or part 
thereof in addition to the rates otherwise prescribed 
in this award. 

(35) Scaffolding Certificate Allowance: A 
tradesman who is the holder of a scaffolding cer- 
tificate or rigging certificate issued by the Depart- 
ment of Labour and Industry and is required to act 
on that certificate whilst engaged on work requiring 
a certified person shall be paid 27 cents per hour or 
part thereof in addition to the rates otherwise 
prescribed in this award but this allowance shall not 
be payable cumulative on the allowance for swing 
scaffolds. 

(36) Dry Polishing or Cutting of Tiles: A worker 
required to dry polish tiles with a machine or to cut 
tiles with an electric saw shall be paid 34 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(37) Second Hand Timber: Where, whilst work- 
ing with second hand timber, a worker's tools are 
damaged by nails, dumps, or other foreign matter 

on the timber, he shall be entitled to an allowance 
of 93 cents per day on each day upon which his 
tools are so damaged, provided that no allowance 
shall be payable under this clause unless it is' 
reported immediately to the employer's represen- 
tative on the job in order that the claim may be pro- 
ved. 

(38) Roof Repairs: A worker engaged on repairs 
to roofs shall be paid 30 cents per hour or part 
thereof in addition to the rates otherwise provided 
in this award. 

(39) Computing Quantities: A worker, other 
than a leading hand who is required to compute or 
estimate quantities of materials in respect of work 
performed by others shall be paid $1.96 per day or 
part thereof in addition to the rates otherwise 
prescribed in this award. 

(52) A worker engaged on work at Fremantle 
Prison shall be paid 27 cents per hour extra. 

3. Clause 15A.—Fares and Travelling Time (other 
than Distant Work): Delete subclauses (1) and (4) of this 
clause and insert in lieu:— 

(1) Each worker required on any day to report 
directly to the job as distinct from the permanent 
depot to which such worker is attached (or where a 
permanent depot does not exist the head office of 
the employer shall be regarded as the permanent 
depot) and any worker referred to in paragraph (b) 
of subclause (5) of Clause 11.—Wages — shall be 
paid the following allowance to compensate for ex- 
cess fares and travelling time from the worker's 
home to his place of work and return— 

(a) Within a radius of 50 km from such depot 
$5.90 per day. 

(b) Subject to the provisions of subclause (2) 
hereof, work performed at places beyond 
a radius of 50 km from the permanent 
depot shall be deemed to be distant work, 
unless the employer and the workers, with 
the consent of the union, agree in any par- 
ticular case that the travelling allowance 
for such work shall be paid under this 
clause in which case an additional 
allowance of 24 cents per kilometre shall 
be paid for each kilometre in excess of the 
50 kilometre radius; 

but a worker who is usually employed at his 
employer's principal place of business shall not be 
entitled to the foregoing allowances when required 
to start work at some other place unless he thereby 
incurs fares in excess of those incurred in travelling 
to and from his usual place of employment. 

(4) For travelling during working hours from 
and to the employer's place of business or from one 
job to another, a worker shall be paid by the 
employer at ordinary rates. The employer shall pay 
all fares and reasonable expenses in connection 
with such travelling. Provided that if an employer 
requests the worker to use his own vehicle, the 
employer shall pay a car allowance of not less than 
17 cents per kilometre for each kilometre the 
worker travels in response to such request. 

4. Clause 15B.—Fares and Travelling — Plumbers: 
Delete subclauses (3) and (5) of this clause and insert in 
lieu:— 

(3) Transport during working hours: Where an 
employee is required by an employer to travel to 
any other job site during the course of his daily 
engagement he shall be paid all fares necessarily in- 
curred except where transport is provided by the 
employer to and from such site, and all time spent 
in such travel shall be regarded as time worked. 

Provided that where an employer requests an 
employee to use his own car to effect such a 
transfer and such employee agrees to do so the 
employee shall be paid an allowance at the rate of 
21 cents per kilometre. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 897 

(5) Definitions: 
(a) Radius and Fares: The radius shall be 50 

kilometres and the fares shall be $3.80 per 
day. 

(b) Centre for employment— 
(i) The employer's normal base 

establishment or workshop; or 
(ii) The G.P.O. of Perth for all 

employers whose base establish- 
ment or workshop is within the 
defined radius from the said 
G.P.O.; or 

(iii) The local Post Office closest to the 
employer's establishment or 
workshop beyond the defined 
radius of the Perth G.P.O.; or 

(iv) In the case of employees sent to 
distant work (as defined) the place 
at which such employees are 
domiciled with the approval of 
their employer, for the distant 
work. 

(v) An employer having selected (i), 
(ii) or (iii) as the centre shall not 
change without one month's prior 
notice to each employee. 

5. Clause 16.—Apprentices: Delete subclause (15) of 
this clause and insert in lieu:— 

(15) On the completion of the probationary 
period an apprentice shall be supplied with tools as 
selected by the foreman up to the value of— 

$ 
Carpentry and Joinery— 

Joiners Shop  133.50 
Other  145.30 

Plumbing  125.70 
Painting, Sign writing and Glazing  40.60 
Bricklaying  90.30 
Plastering  99.50 

6. Clause 20.—Overtime: Delete subclause (6) of this 
clause and insert in lieu:— 

(6) Any worker who is required to continue 
working for more than two hours after his usual 
knock-off time on any day shall be supplied by the 
employer with a reasonable meal, or in lieu of such 
meal, shall be paid an allowance of $3.80 for a 
meal. 

Provided that this subclause shall not apply to a 
worker who has been notified on the previous day 
that he would be required to work such overtime. 

7. Clause 25.—Distant Work: Delete subclauses (l)(c) 
and (d) and (2)(b) of this clause and insert in lieu:— 

(I) (c) (i) A worker, who is obliged under 
paragraph (a) of this subclause to 
camp at or reasonably close to the 
site of the work and is not provided 
free with food and accommodation 
referred to in the said paragraph, 
shall be paid an allowance of $34.19 
per week or $1.25 per day for any 
period of employment less than one 
week. This allowance shall be reduc- 
ed by $17.09 per week, or 75 cents 
per day where the aforesaid rate ap- 
plies in all cases where the employer 
at his own costs provides the worker 
with both a proper mess room and 
the cooking of the worker's food. 

(ii) The weekly rate of $34.19 and the 
aforementioned deduction of $17.09 
shall apply notwithstanding that a 
worker may return to his home at 
weekend. 

Provided that such worker does 
not absent himself without just cause 
from the job for any of the ordinary 
working hours or reasonable over- 
time required in such week otherwise 
a deduction of $1.04 per day may be 
made for each non-working day and 
ordinary working day not fully work- 
ed in that week up to the maximum 
allowance prescribed. 

(iii) Where the employer provides a mess 
and cooking staff the deduction 
referred to in placitum (i) of this 
paragraph shall be made, unless 
otherwise agreed, notwithstanding 
that a worker may not avail himself 
of the mess facilities. 

(iv) The weekly allowance for a worker 
employed north of latitude 26 
degrees and camped 20 miles or more 
from the nearest town shall be in- 
creased to $8.77 in cases where the 
worker is obliged to batch. 

(d) A deduction of $1.04 per day may be made in 
respect of any worker coming under the provisions 
of paragraph (c) of this subclause for any absence 
coming within the provision of subclause (3) 
hereof, or for any absence of the worker on leave 
without pay. 

(2) (b) Subject to the provisions of this subclause 
the employer shall pay all costs incurred by a 
worker in travelling to and from a job to which 
paragraph (a) of subclause (1) hereof refers from 
and to the place of engagement. Such costs shall be 
limited to fares, which shall include sleeping berth 
accommodation, where such is reasonably 
necessary, transport of tools, meal money at the 
rate of $1.49 for each ordinary meal actually and 
reasonably required and paid for by the worker 
during such travelling and payment for travelling 
time (which shall include time waiting for transport 
connections and also ordinary working hours not 
worked after the worker has arrived at the job 
destination and made himself available for work) at 
ordinary time rates with a maximum of eight hours 
for any one day. 

Provided that any worker who is dismissed for 
misconduct, or who, within one week of commenc- 
ing work, is dismissed for incompetence shall 
forfeit ail rights under this subclause and any costs 
already incurred under this subclause by the 
employer in respect of that worker's travel to the 
job shall, to the extent that the same have not been 
satisfied by deductions from his wages made by the 
employer under paragraph (d) of this subclause, 
where that paragraph is applicable, remain a debt 
due from the worker to the employer and the 
amount thereof shall be retainable or recoverable 
by the employer from the worker in the same way 
as the debt referred to in subclause (d) of this 
clause. 
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CHUBB ALARMS CONTROL ROOM OPERATORS. 
Award No. 8 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1150 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch, Appli- 
cant, and Chubb Australia Limited, Respondent. 

Order. 
HAVING heard Mr B. J. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondent, and 
by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Chubb Alarms Control Room 
Operators Award No. 8 of 1979 be varied in ac- 
cordance with the following schedule and that such 
variation shall have effect as from the beginning of 
the first pay period commencing on or after 18th 
May, 1984. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.)E. R. KELLY, 
[L.S.] Commissioner. 

Schedule. 
Clause 12.—Rates of Pay.—Delete this clause and in- 

sert the following:— 
12.—Rates of Pay. 

The rates of pay for control room operators shall 
be $255.30 per week during the first six months of 
service and $283.70 per week thereafter. 

CLERKS' 
(Accountants' Employees). 

Award No. 8 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1138 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch, Appli- 
cant, and T. E. Ball and Others, Respondents. 

Order. 
HAVING heard Mr B. J. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondents, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Clerks' (Accountants' Employees) 
Award No. 8 of 1982 be varied in accordance with 
the following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after 18th May, 1984. 

Schedule. 
Clause 4.—Rates of Pay—Delete this clause and in- 

sert the following: 
4.—Rates of Pay. 

(1) The minimum rates of pay for employees 
covered by this award shall be as set out in this 
clause. 

(2) Adults (rates per week)— 
$ 

(a) At 21 years of age  252.80 
At 22 years of age  256.20 
At 23 years of age  259.40 
At 24 years of age  262.80 
At 25 years of age and over  266.50 

(b) Adult stenographers, comp- 
tometer or calculating or ledger 
machine operators shall receive 
$3.30 per week in addition to the 
rates as set out in paragraph (a) of 
this subclause. 

(c) Senior Clerks (classified as such 
or in default of agreement by the 
Board of Reference)  271.40 

(3) Juniors— 
(a) Percentage of the rate for an adult 

at 21 years of age per week— 
% 

At 15 years of age  40 
At 16 years of age  50 
At 17 years of age  60 
At 18 years of age  70 
At 19 years of age  80 
At 20 years of age  90 

(b) Junior stenographers, comp- 
tometer or calculating or ledger 
machine operators shall receive in 
addition to the rates set out in 
paragraph (a) of this subclause the 
following amounts— 

$ 
At 17 years of age  0.70 
At 18 years of age  1.00 
At 19 years of age  2.00 
At 20 years of age  2.70 

(4) Casual clerks may be employed at an hourly 
rate and shall be paid whilst so employed 25 per 
cent, in addition to the rates prescribed above, with 
a minimum engagement of four hours. Provided 
that notwithstanding anything contained in this 
subclause the basis and terms of employment of 
casual clerks may be varied in any particular case 
by agreement in writing between the employer and 
the union. 

(5) (a) Part-time employees may be employed at 
an hourly rate for a lesser period per week than the 
hours usually worked in each establishment. 

(b) Payment for annual leave and sick pay, for 
part-time employees, shall be strictly related pro- 
portionately in accordance with the number of 
hours worked, to the conditions prescribed in each 
establishment for full-time employees. 

(c) For the purposes of this clause, the weekly 
hours of a part-time employee shall not exceed 30, 
except where a part-time employee at the date of 
this award is employed for more than 30 hours a 
week, that arrangement with respect to that 
employee may continue. 

(d) In the event of any dispute concerning the 
employment of any part-time employees the matter 
may be referred to a Board of Reference. Dated at Perth this 13th day of April, 1984. 

(Sgd.)E. R. KELLY, 
Commissioner. 
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CLERKS' 
(Bailiffs' Employees). 
Award No. 19 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1142 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch, Appli- 
cant, and Bailiffs' Office, Perth and Others, 
Respondents. 

Order. 
HAVING heard Mr B. J. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondents, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Clerks' (Bailiffs' Employees) Award 
No. 19 of 1976 be varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after 18th May, 1984. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.)E. R. KELLY, 
[L.S.] Commissioner. 

Schedule. 
Clause 12.—Rates of Pay—Delete this clause and in- 

sert the following: 
12.—Rates of Pay. 

The following shall be the minimum rates of 
wages payable to employees covered by this award 
with effect as from the first pay period commenc- 
ing on or after the 18th May, 1984. 

(1) Clerks (wages per week)— 
(a) Adult Employees— $ 

At 21 years of age or 1st year of 
adult service  252.80 

At 22 years of age or 2nd year 
of adult service  256.20 

At 23 years of age or 3rd year of 
adult service  259.40 

At 24 years of age or 4th year of 
adult service  262.80 

At 25 years of age or 5th year of 
adult service  266.50 

(b) Adult stenographers, comptometer or 
ledger machine operators shall receive 
$3.30 per week in addition to the rates as 
set out above. 

Juniors— 
(a) Percentage of the rate for an adult at 21 

years of age per week— 
% 

Under 16 years of age  40 
Between 16 and 17 years of age. 50 
Between 17 and 18 years of age. 60 
Between 18 and 19 years of age. 70 
Between 19 and 20 years of age. 80 
Between 20 and 21 years of age. 90 

(b) Junior stenographers, comptometer or 
ledger machine operators shall receive in 
addition to the above rates— 

$ 
At 17 years of age  0.70 
At 18 years of age  1.00 
At 19 years of age  2.00 
At 20 years of age  2.70 

(c) Employees classified in accordance with 
this subclause who are gazetted as Assis- 
tant Bailiffs in order to facilitate office 
procedures shall not be paid in ac- 
cordance with subclause (2) of this clause 
unless they are required by the Bailiff to 
perform those additional duties beyond 
the immediate precincts of the office. 

(2) Assistant Bailiffs (wages per week): 
$ 

On Appointment   255.30 
After six months'service  290.70 
After two years'service  311.90 

CLERKS' 
(Commercial Radio and Television Broadcasters). 

Award No. 14C of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1140 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch, Appli- 
cant, and Nicholsons Broadcasting Services Pty. 
Ltd. and Others, Respondents. 

Order. 
HAVING heard Mr B. J. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondents, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitradon Act, 
1979 hereby orders— 

That the Clerks' (Commercial Radio and Televi- 
sion Broadcasters) Award No. 14C of 1968 be 
varied in accordance with the following schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after 18th May, 1984. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.)E. R. KELLY, 
[L.S.] Commissioner. 

Schedule. 
Clause 8.—Rates of Pay—Delete this clause and in- 

sert the following:— 
8.—Rates of Pay. 

(1) The following shall be the minimum rates of 
wage per week payable to employees covered by 
this award with effect as from the first pay period 
commencing on or after 18th May, 1984. 

(2) Adult employees (rates per week): 
$ 

(a) At 21 years of age  252.80 
At 22 years of age  256.20 
At 23 years of age  259.40 
At 24 years of age  262.80 
At 25 years of age and over  266.50 

(b) Adult stenographers, comp- 
tometer or calculating or ledger 
machine operators shall receive 
$3.30 per week in addition to the 
rates set out in paragraph (a) of 
this subclause. 

(c) Senior Clerks (classified as such 
by agreement in o: default of 
agreement by the Board of 
Reference). 271.40 
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(3) Junior Employees: 
(a) Percentage of the rate for an adult 

employee at 21 years of age per week: 
% 

At 16 years of age  40 
Between 16 and 17 years of age. 50 
Between 17 and 18 years of age. 60 
Between 18 and 19 years of age. 70 
Between 19 and 20 years of age. 80 
Between 20 and 21 years of age. 90 

(b) Junior stenographers, comptometer or 
calculating or ledger machine operators 
shall receive in addition to the above 
rates: 

S 
At 17 years of age  0.70 
At 18 years of age  1.00 
At 19 years of age  2.00 
At 20 years of age  2.70 

(4) Casual clerks may be employed at an hourly 
rate for a lesser period than two weeks and shall be 
paid while so employed 25 per cent in addition to 
the rates prescribed above, with a minimum 
engagement of four hours: Provided that not- 
withstanding anything contained in this subclause 
the basis and terms of employment of casual clerks 
may be varied in any particular case by agreement 
in writing between the employer and the union. 

(5) (a) Part time employees may be employed 
following notification by the employer to the 
Union, at an hourly rate for a lesser period per 
week than the hours usually worked in each 
establishment. 

(b) Payment of annual leave and sick pay, for 
part-time employees shall be strictly related propor- 
tionately in accordance with the number of hours 
worked, to the conditions prescribed in each 
establishment for full-time employees. 

Schedule. 
Clause 11.—Rates of Pay—Delete this clause and in- 

sert the following:— 
11.—Rates of Pay. 

(1) The following shall be the minimum rates of 
wages per week payable to employees covered by 
this award with effect as from the first pay period 
commencing on or after 18th May, 1984. 

(2) Adult employees (rates per week): 
$ 

(a) At 21 years of age  252.80 
At 22 years of age  256.20 
At 23 years of age  259.40 
At 24 years of age  262.80 
At 25 years of age and over  266.50 

(b) Adult stenographers, comp- 
tometer or calculating or ledger 
machine operators shall receive 
$3.30 per week in addition to the 
rates set out in paragraph (a) of 
this subclause. 

(c) Senior Clerks (classified as such 
by agreement in or default of 
agreement by the Board of 
Reference)  271.40 

(3) Junior Employees: 
(a) Percentage of the rate for an adult 

employee at 21 years of age per week: 
% 

Under 16 years of age  40 
Between 16 and 17 years of age. 50 
Between 17 and 18 years of age. 60 
Between 18 and 19 years of age. 70 
Between 19 and 20 years of age. 80 
Between 20 and 21 years of age. 90 

(b) Junior stenographers, comptometer or 
calculating or ledger machine operators 
shall receive in addition to the above 
rates: 

CLERKS' 
(Commercial, Social and Professional Services). 

Award No. 14 of 1972. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1146 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch, Appli- 
cant, and H.P.C. Pty. Ltd. and Others, 
Respondents. 

Order. 
HAVING heard Mr B. J. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondents, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Clerks' (Commercial, Social and Pro- 
fessional Services) Award No. 14 of 1972 be varied 
in accordance with the following schedule and that 
such variation shall have effect as from the beginn- 
ing of the first pay period commencing on or after 
18th May, 1984. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.) E. R. KELLY, 
[L.S.] Commissioner. 

At 17 years of age  0.70 
At 18 years of age  1.00 
At 19 years of age  2.00 
At 20 years of age  2.70 

(4) Casual clerks may be employed at an hourly 
rate for a lesser period than two weeks and shall be 
paid while so employed 25 per cent, in addition to 
the rates prescribed above, with a minimum 
engagement of four hours: Provided that, not- 
withstanding anything contained in this subclause 
the basis and terms of employment of casual clerks 
may be varied in any particular case by agreement 
in writing between the employer and the union. 

(5) (a) Part-time employees may be employed at 
an hourly rate for a lesser period per week than the 
hours usually worked in each establishment. 

(b) Payment for annual leave and sick pay, for 
part-time employees shall be strictly related propor- 
tionately in accordance with the number of hours 
worked, to the conditions prescribed in each 
establishment for full-time employees. 

(c) For the purpose of this clause part-time 
employees weekly hours shall not exceed 30 except 
by arrangement with the Union. 

(d) In the event of any dispute concerning the 
employment of any part-time employee the matter 
may be referred to a Board of Reference. 

(6) Employees required by employers engaged in 
film renting and/or film producing and/or film 
libraries to perform the duties of "checking" shall 
be paid the sum of $5.00 for each night so 
employed and in addition shall receive first-class 
return fares actually and reasonably incurred 
travelling between the place of residence and the 
job. Provided that such employees shall not be en- 
titled to the provisions of Clause 8.—Overtime. 
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Meal money shall not be payable except in ac- 
cordance with the provisions of subclause (3) of 
Clause 9. 

CLERKS' 
(Credit and Finance Establishment). 

Award No. 16 of 1952. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1149 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch, Appli- 
cant, and Traders Mutual Cash Order Co. Ltd. and 
Others, Respondents. 

Order. 
HAVING heard Mr B. Jf. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondents, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Clerks' (Credit and Finance Establish- 
ment) Award No. 16 of 1952 be varied in ac- 
cordance with the following schedule and that such 
variation shall have effect as from the beginning of 
the first pay period commencing on or after 18th 
May, 1984. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.) E. R. KELLY, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Rates of Pay—Delete this clause and in- 

sert the following:— 
10.—Rates of Pay. 

(1) The following shall be the minimum rates of 
wages per week payable to employees covered by 
this award with effect as from the first pay period 
commencing on or after 18th May, 1984. 

(2) Adult employees (rates per week): 
$ 

(a) At 21 years of age  252.80 
At 22 years of age  256.20 
At 23 years of age  259.40 
At 24 years of age  262.80 
At 25 years of age and over  266.50 

(b) Adult stenographers, comp- 
tometer or calculating or ledger 
machine operators shall receive 
$3.30 per week in addition to the 
rates set out in paragraph (a) of 
this subclause. 

(c) Senior Clerks (classified as such 
by agreement or default of agree- 
ment by the Board of Reference) . 271.40 

(3) Junior Employees: 
(a) Percentage of the rate for an adult 

employee at 21 years of age per week: 
% 

Under 16 years of age  40 
Between 16 and 17 years of age. 50 
Between 17 and 18 years of age. 60 
Between 18 and 19 years of age. 70 
Between 19 and 20 years of age. 80 
Between 20 and 21 years of age. 90 

(b) Junior stenographers, comptometer or 
calculating or ledger machine operators 
shall receive in addition to the above 
rates: 

$ 
At 17 years of age  0.70 
At 18 years of age  1.00 
At 19 years of age  2.00 
At 20 years of age  2.70 

(4) Casual clerks may be employed at an hourly 
rate for a lesser period than two weeks and shall be 
paid whilst so employed twenty-five (25) per cent, 
in addition to the rate prescribed above, with a 
minimum engagement of four hours: Provided 
that, notwithstanding anything contained in this 
subclause, the basis and terms of employment of 
casual clerks may be varied in any particular case 
by agreement in writing between the employer and 
the union. 

(5) (a) Part-time employees may be employed, 
following notification by the employer to the 
union, at an hourly rate for a lesser period per week 
than the hours usually worked in each establish- 
ment, provided that the union is unable to provide 
suitable full-time employees. 

(b) Provided, however, that if the union should 
object to the employment by any employer of a 
part-time employee, such objection must be made 
within 48 hours from the time of the union receiv- 
ing such application from the employer. 

(c) Any objection lodged within the aforesaid 48 
hours may be referred to a Board of Reference. 

(d) Payment of annual leave and sick pay for 
part-time employees shall be strictly related propor- 
tionately in accordance with the number of hours 
worked to the conditions prescribed in each 
establishment for full-time employees. 

(e) Should the present need for part-time 
employees be eliminated by a surplus of suitable 
employees offering for full-time employment, the 
union shall be at liberty to apply to the Court for 
the deletion of this subclause (5) from the Award. 

CLERKS' 
(Customs and/or Shipping and/or Forwarding Agents). 

Award No. 47 of 1948. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1141 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch, Appli- 
cant, and Frank Cadd & Co. Ltd. and Others, 
Respondents. 

Order. 
HAVING heard Mr B. J. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondents, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Clerks' (Customs and/or Shipping 
and/or Forwarding Agents) Award No. 47 of 1948 
be varied in accordance with the following schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after 18th May, 1984. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.) E. R. KELLY, 
[L.S.] Commissioner. 
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Schedule. 
Clause 10.—Rates of Pay—Delete this clause and in- 

sert the following:— 
10.—Rates of Pay. 

(1) The following shall be the minimum rates of 
wage per week payable to employees covered by 
this award with effect from the first pay period 
commencing on or after 18th May, 1984. 

(2) Adult employees (rates per week): 
$ 

(a) At 21 years of age  252.80 
At 22 years of age  256.20 
At 23 years of age  259.40 
At 24 years of age  262.80 
At 25 years of age and over  266.50 

(b) Adult stenographers, comp- 
tometer or calculating or ledger 
machine operators shall receive 
$3.30 per week in addition to the 
rates set out in paragraph (a) of 
this subclause. 

(c) Senior Clerks (classified as such 
by agreement in or default of 
agreement by the Board of 
Reference)  271.40 

(3) Junior Employees: 
(a) Percentage of the rate for an adult 

employee at 21 years of age per week: 
% 

At 16 years of age  40 
Between 16 and 17 years of age. 50 
Between 17 and 18 years of age. 60 
Between 18 and 19 years of age. 70 
Between 19 and 20 years of age. 80 
Between 20 and 21 years of age. 90 

(b) Junior stenographers, comptometer or 
calculating or ledger machine operators 
shall receive in addition to the above 
rates: 

$ 
At 17 years of age  0.70 
At 18 years of age  1.00 
At 19 years of age  2.00 
At 20 years of age  2.70 

(4) Casual clerks may be employed at an hourly 
rate for a lesser period than two weeks and shall be 
paid while so employed 25 per cent, in addition to 
the rate prescribed above, with a minimum engage- 
ment of four hours: Provided that, notwithstand- 
ing anything contained in this subclause, the basis 
and terms of employment of casual clerks may be 
varied in any particular case by agreement in 
writing between the employer and the union. 

(5) (a) Part-time employees may be employed 
following notification by the employer to the 
Union, at an hourly rate for a lesser period per 
week than the hours usually worked in each 
establishment, provided that the Union is unable to 
provide suitable full-time employees. 

(b) Provided, however, that if the Union should 
object to the employment by any employer of a 
part-time employee such objection must be made 
within 48 hours from the time of the Union receiv- 
ing such application from the employer. 

(c) Any objection lodged within the aforesaid 48 
hours may be referred to a Board of Reference. 

(d) Payment of annual leave and sick pay for 
part-time employees shall be strictly related propor- 
tionately in accordance with the number of hours 
worked to the conditions prescribed in each 
establishment for full-time employees. 

(e) Should the present need for part-time 
employees be eliminated by a surplus of suitable 
employees offering for full-time employment, the 
Union shall be at liberty to apply to the Court for 
the deletion of this subclause (5) from the Award. 

(Hotels, Motels and Clubs). 
Award No. 7 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1148 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch, Appli- 
cant, and Commercial Hotel and Others, 
Respondents. 

Order. 
HAVING heard Mr B. J. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondents, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Clerks' (Hotels, Motels and Clubs) 
Award No. 7 of 1977 be varied in accordance with 
the following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after 18th May, 1984. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.) E. R. KELLY, 
[L.S.] Commissioner. 

Clause 7.—Wages—Delete this clause and insert the 
following:— 

7.—Wages. 
(1) The following shall be the minimum rates of 

wage per week payable to employees covered by 
this award with effect from the first pay period 
commencing on or after 18th May, 1984. 

(2) Adult employees (rates per week): 
$ 

(a) At 21 years of age  252.80 
At 22 years of age  256.20 
At 23 years of age  259.40 
At 24 years of age  262.80 
At 25 years of age and over  266.50 

(b) Adult stenographers, comp- 
tometer or calculating or ledger 
machine operators shall receive 
$3.30 per week in addition to the 
rates set out in paragraph (a) of 
this subclause. 
Provided that the allowance shall 
not be paid to an employee for us- 
ing a calculator for the purpose of 
simple arithmetic calculation. 

(c) Senior Clerks (classified as such 
or in default of agreement by the 
Board of Reference)  271.40 

Schedule. 
Delete this clause and insert the 

271.40 

(3) Junior Employees: 
(a) Percentage of the rate for an adult 

employee at 21 years of age per week: 
% 

At 15 years of age  40 
At 16 years of age  50 
At 17 years of age  60 
At 18 years of age  70 
At 19 years of age  80 
At 20 years of age  90 

(b) Junior stenographers, comptometer or 
calculating or ledger machine operators 
shall receive in addition to the rates set 
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out in paragraph (a) of this subclause, the 
following amounts: j 

At 17 years of age  0.70 
At 18 years of age  1.00 
At 19 years of age  2.00 
At 20 years of age  2.70 

(4) Casual clerks may be employed at an hourly 
rate for a lesser period than two weeks and shall be 
paid while so employed 20 per cent, in addition to 
the rates prescribed above, with a minimum 
engagement of four hours. 

(5) (a) Part time employees may be employed at 
an hourly rate for a lesser period per week than the 
hours usually worked in each establishment. 

(b) Payment for annual leave, holidays, bereave- 
ment leave and paid sick leave for part time 
employees, shall be strictly related proportionately 
in accordance with the number of hours worked, to 
the conditions prescribed in each establishment for 
full time employees. 

CLERKS' 
(On-Course Totalisator). 
Award No. 34 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1147 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch, Appli- 
cant, and A.T.L. Pty. Limited, Respondent. 

Order. 
HAVING heard Mr B. J. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondent, and 
by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Clerks' (On-Course Totalisator) Award 
No. 34 of 1976 be varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after 18th May, 1984. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.)E. R. KELLY, 
[L.S.] Commissioner. 

Schedule. 
Clause 9.—Rates of Pay—Delete this clause and in- 

sert the following:— 
9.—Rates of Pay. 

(1) The minimum rates of wages payable to 
workers classified hereunder shall be as follows 
with effect from the first pay period commencing 
on or after 18th May, 1984. p 

Hour 

Group 1: 

Group 2: 

Group 3: 

Group 4: 

Group 5: 

Controller/Dividend 
Calculator  
Control Room Staff (Other) 
Chief Banker 
Supervisor  
Returns Clerk 
High Dividend Payer 
Late Dividend Payer 
Banker  
Wages Clerk 
Payer (Other) 
Telex Operator  
Seller 
Checker 
Runner  

(2) The rates applying as a result of the operation 
of subclause (1) hereof shall be increased by 60 per 
cent as compensation for the fact that workers are 
required to work at night, on weekends and on 
public holidays and that workers are not otherwise 
entitled under this award to annual leave or sick 
leave. 

(3) The calculation of wages shall be taken to the 
nearest quarter of an hour. 

(Racing Industry—Betting). 
Award No. 22 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1139 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch, Appli- 
cant, and The Western Australian Turf Club and 
Others, Respondents. 

Order. 
HAVING heard Mr B. J. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondents, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Clerks' (Racing Industry—Betting) 
Award No. 22 of 1977 be varied in accordance with 
the following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after 18th May, 1984. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.) E. R. KELLY, 
[L.S.] Commissioner. 

Schedule. 
Clause 8.—Rates of Pay—Delete this clause and in- 

sert the following:— 
8.—Rates of Pay. 

(1) The minimum rates of pay payable to 
workers classified hereunder shall be— 

S 
(a) Clerk (per hour)  6.72 
(b) Supervising Clerk and/or Banker 

(per hour)  7.07 
(2) Workers under the age of 21 years who are 

not regularly operating or attending a computer 
terminal shall be paid 80 per cent of the rate 
prescribed for a Clerk in subclause (1) hereof. 

(3) In addition to the rates prescribed in 
subclauses (1) and (2) hereof workers shall be paid 
a loading calculated in the following manner: 

% 
(a) Workers employed by the W.A. 

Turf Club  62 
(b) Workers employed by the W.A. 

Trotting Association  27 
(c) All others  31 
(d) The loadings referred to in 

paragraphs (a), b) and (c) hereof 
include amounts in compensation 
for the fact that annual leave, an- 
nual leave loading and sick leave 
are not otherwise provided for in 
this award. 
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CLERKS' 
(Taxi Services). 

Award No. MB of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1143 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch, Appli- 
cant, and Swan Taxi Co-op Ltd., Respondent. 

Order. 
HAVING heard Mr B. J. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondent, and 
by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Clerks' (Taxi Services) Award No. 14B 
of 1968 be varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period commen- 
cing on or after 18th May, 1984. 
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(4) Casual clerks may be employed at an hourly 
rate for a lesser period than two weeks and shall be 
paid while so employed 25 per cent, in addition to 
the rates prescribed above, with a minimum 
engagement of four hours: Provided that not- 
withstanding anything contained in this subclause 
the basis and terms of employment of casual clerks 
may be varied in any particular case by agreement 
in writing between the employer and the Union. 

(5) (a) Part-time employees may be employed 
following notification by the employer to the 
union, at an hourly rate for a lesser period per week 
than the hours usually worked in each establish- 
ment. 

(b) Payment for annual leave and sick pay, for 
part-time employees shall be strictly related propor- 
tionately in accordance with the number of hours 
worked, to the conditions prescribed in each 
establishment for full-time employees. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.) E. R. KELLY, 
Commissioner. 

Schedule. 
Clause 10.—Rates of Pay—Delete this clause and in- 

sert the following:— 
10.— Rates of Pay. 

(1) The following shall be the minimum rates of 
wages per week payable to employees covered by 
this award with effect as from the first pay period 
commencing on or after 18th May, 1984. 

(2) Adult employees (rate per week): 
$ 

(a) At 21 years of age  252.80 
At 22 years of age  256.20 
At 23 years of age  259.40 
At 24 years of age  262.80 
At 25 years of age and over  266.50 

(b) Adult stenographers, comp- 
tometer or calculating or ledger 
machine operators shall receive 
$3.30 per week in addition to the 
rates set out in paragraph (a) of 
this subclause. 

(c) Senior Clerks (classified as such 
by agreement in or default of 
agreement by the Board of 
Reference)  271.40 

(3) Junior Employees: 
(a) Percentage of the rate for an adult 

employee at 21 years of age per week: 
% 

Under 16 years of age  40 
Between 16 and 17 years of age 50 
Between 17 and 18 years of age 60 
Between 18 and 19 years of age 70 
Between 19 and 20 years of age 80 
Between 20 and 21 years of age 90 

(b) Junior stenographers, comptometer or 
calculating or ledger machine operators 
shall receive in addition to the above 
rates: 

$ 
At 17 years of age  0.70 
At 18 years of age  1.00 
At 19 years of age  2.00 
At 20 years of age  2.70 

CLERKS' 
(Timber). 

Award No. 61 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1144 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch. Appli- 
cant, and Millars Timber & Trading Co. Ltd. and 
Others, Respondents. 

Order. 
HAVING heard Mr B. J. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondents, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Clerks' (Timber) Award No. 61 of 1947 
be varied in accordance with the following schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after 18th May, 1984. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.) E. R. KELLY, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.^—Rates of Pay—Delete this clause and in- 

sert the following:— 
10.—Rates of Pay. 

(1) The following shall be the minimum rates of 
wages per week payable to employees covered by 
this award with effect as from the first pay period 
commencing on or after 18th May, 1984. 

(2) Adult employees (rates per week): 
$ 

(a) At 21 years of age  252.80 
At 22 years of age  256.20 
At 23 years of age  259.40 
At 24 years of age  262.80 
At 25 years of age and over  266.50 

(b) Adult stenographers, comp- 
tometer or calculating or ledger 
machine operators shall receive 
$3.30 per week in addition to the 
rates set out in paragraph (a) of 
this subclause. 
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(c) Senior Clerks (classified as such 
by agreement in or default of 
agreement by the Board of 
Reference)  271.40 

(3) Junior Employees: 
(a) Percentage of the rate for an adult 

employee at 21 years of age per week: 
% 

Under 16 years of age  40 
Between 16 and 17 years of age 50 
Between 17 and 18 years of age 60 
Between 18 and 19 years of age 70 
Between 19 and 20 years of age 80 
Between 20 and 21 years of age 90 

(b) junior stenographers, comptometer or 
calculating or ledger machine operators 
shall receive in addition to the above 
rates: 

$ 
At 17 years of age  0.70 
At 18 years of age  1.00 
At 19 years of age  2.00 
At 20 years of age  2.70 

(4) The hours usually and customarily worked by 
forwarding clerks in wholesale establishments im- 
mediately prior to the 1st day of May 1984 without 
payment of overtime shall continue to be worked 
by such clerks but they shall be entitled to receive 
the sum of $1.00 per week in addition to the rates 
prescribed above. 

(5) Casual clerks may be employed at an hourly 
rate for a lesser period than two weeks and shall be 
paid whilst so employed 25 per cent, in addition to 
the rates prescribed above, with a minimum 
engagement of four hours: Provided that, not- 
withstanding anything contained in this subclause, 
the basis and terms of employment of casual clerks 
may be varied in any particular case by agreement 
in writing between the employer and the Union. 

(6) (a) Part-time employees may be employed 
following notification by the employer to the 
union, at an hourly rate for a lesser period per week 
than the hours usually worked in each establish- 
ment, provided that the union is unable to provide 
suitable full-time employees. 

(b) Provided, however, that if the union should 
object to the employment by any employer of a 
part-time employee such objection must be made 
within 48 hours from the time of the union receiv- 
ing such application from the employer. 

(c) Any objection lodged within the aforesaid 48 
hours may be referred to a Board of Reference. 

(d) Payment for annual leave and sick pay for 
part-time employees shall be strictly related propor- 
tionately in accordance with the number of hours 
v/orked, to the conditions prescribed in each 
establishment for full-time employees. 

CLERKS' 
(Wholesale and Retail Establishments). 

Award No. 38 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1145 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch, Appli- 
cant, and Boans Limited and Others, Respondents. 

Order. 
HAVING heard Mr B. J. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondents, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Clerks' (Wholesale and Retail 
Establishments) Award No. 38 of 1947 be varied in 
accordance with the following schedule and that 
such variation shall have effect as from the begin- 
ning of the first pay period commencing on or after 
18th May, 1984. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.)E. R. KELLY, 
[L.S.I Commissioner. 

Schedule. 
Clause 11.—Rates of Pay—Delete this clause and in- 

sert the following:— 
11.—Rates of Pay. 

(1) The following shhll be the minimum rates of 
wages per week payable to employees covered by 
this award from the first pay period commencing 
on or after 18th May, 1984. 

(2) Adult employees (rate per week): 
$ 

(a) At 21 years of age  252.80 
At 22 years of age  256.20 
At 23 years of age  259.40 
At 24 years o f age  262.80 
At 25 years of age and over...... 266.50 

(b) Adult stenographers, comp- 
tometer or calculating or ledger 
machine operators shall receive 
$3.30 per week in addition to the 
rates set out in paragraph (a) of 
this subclause. 

(c) Senior Clerks (classified as such 
or in default of agreement by the 
Board of Reference)  271.40 

(3) Junior Workers: 
(a) Percentage of the rate for an adult worker 

at 21 years of age per week: 
% 

At 15 years of age  40 
At 16 years of age  50 
At 17 years of age  60 
At 18 years of age  70 
At 19 years of age  80 
At 20 years of age  90 

junior stenographers, comptometer or 
calculating or ledger machine operators 
shall receive in addition to the rates set 
out in paragraph (a) of this subclause the 
following amounts: 

At 17 years of age. 
At 18 years of age. 
At 19 years of age. 
At 20 years of age. 
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(4) The hours usually and customarily worked by 
forwarding clerks in wholesale establishments im- 
mediately prior to the 1st day of May 1984 without 
payment of overtime shall continue to be worked 
by such clerks, but they shall be entitled to receive 
the sum of $1.00 per week in addition to the rates 
prescribed above. 

(5) Casual clerks may be employed at an hourly 
rate for a lesser period than two weeks and shall be 
paid while so employed 25 per cent in addition to 
the rates prescribed above, with a minimum 
engagement of four hours: Provided that, not- 
withstanding anything contained in this subclause, 
the basis and terms of employment of casual clerks 
may be varied in any particular case by agreement 
in writing between the employer and the Union. 

(6) (a) Part-time employees may be employed 
following notification by the employer to the 
union, at an hourly rate for a lesser period per week 
than the hours usually worked in each establish- 
ment, provided that the union is unable to provide 
suitable full-time employees. 

(b) Provided, however, that if the union should 
object to the employment by any employer of a 
part time employee such objection must be made 
within 48 hours from the time of the union receiv- 
ing such application from the employer. 

(c) Any objection lodged within the aforesaid 48 
hours may be referred to a Board of Reference. 

(d) Payment for annual leave and sick pay for 
part-time employees shall be strictly related propor- 
tionately in accordance with the number of hours 
worked, to the conditions prescribed in each 
establishment for full-time employees. 

(e) Should the present need for part-time 
employees be eliminated by a surplus of suitable 
employees offering for full time employment, the 
union shall be at liberty to apply to the Western 
Australian Industrial Commission for the deletion 
of this subclause (6) from the award. 

Schedule. 
Clause 21.—Wages: Delete subclause (1) from this 

clause and insert in lieu thereof the following:— 
(1) Classifications (total wage per week): 

Chef  262.50 
Qualified Cook  241.40 
Cook Employed Alone  229.10 
Breakfast and/or Other Cooks  226.30 
Supervisor  247.60 
Bar Attendant  228.60 
Cellarman  235.30 
Head Waiter/Waitress  241.40 
Head Steward/Stewardess  241.40 
Hostess  241.40 
Waiter/Waitress  222.80 
Steward/Stewardess  222.80 
Housekeeper  247.60 
Night Porter  220.30 
Hall Porter  220.30 
Lift Attendant  220.30 
Cashier  228.60 
Snack Bar Attendant  222.80 
Butcher  241.40 
Kitchenhand  220.30 
Commissionaire and/or 
Car Parking Attendant  220.30 
Security Officer  241.40 
Timekeeper  228.60 
Storeman  226.30 
Housemaid  220.30 
Laundress  220.30 
Cleaner  220.30 
Maintenance Man  241.40 
Gardener  220.30 
Yardman  220.30 
General Hand  220.30 

CLUB WORKERS' 
Award No. 12 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 961 of 1983. 

Between the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western 
Australian Branch, Union of Workers, Applicant, 
and Kalamunda Club (Inc.) and others, 
Respondents. 

Interim Order. 
HAVING heard Mr E. L. Fry on behalf of the Appli- 
cant, Mr B. G. F. Boys on behalf of those Respondent 
members of The Association of Licensed Clubs of 
Western Australia (Inc.) and Mr K. J. Farrell on behalf 
of the remainder of the Respondents, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979, and by consent, hereby 
makes the following interim order— 

1. That the Club Workers' Award No. 12 of 1976 
be amended in Clause 21.—Wages in ac- 
cordance with the following schedule, with ef- 
fect from the beginning of the first pay period 
commencing on or after 6th May, 1984. 

2. That the remainder of the Application be ad- 
journed sine die. 

Dated at Perth this 7th day of May, 1984. 

ENGINEERING TRADES 
(Government). 

Award Nos 29, 30 and 31 of 1961 and 3 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 240 of 1984. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant, and Board 
of Management, Princess Margaret Hospital and 
Others, Respondents. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr J. Flood on behalf of the respondents, 
and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, hereby orders— 

That the Engineering Trades (Government) 
Award Nos 29, 30 and 31 of 1961 and 3 of 1962 be 
varied in accordance with the following schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 6th day of April, 1984. 

Dated at Perth this 18th day of May, 1984. 

[L.S.] 
(Sgd.)G. L.FIELDING, 

Commissioner. [L.S.] 
(Sgd.)B. J. COLLIER, 

Commissioner. 
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Schedule. 
1. Clause 13.—Overtime: Delete paragraph (f) of 

subclause (3) and insert in lieu:— 
(3) (f) Subject to the provisions of paragraph (g) 

of this subclause, an employee required to work 
overtime for more than one hour shall be supplied 
with a meal by the employer or be paid $3.95 for a 
meal and if, owing to the amount of overtime 
worked, a second or subsequent meal is required he 
shall be supplied with each such meal by the 
employer or be paid $2.75 for each meal so re- 
quired. 

2. Clause 16.—Special Rates and Provisions: Delete 
this clause and insert in lieu:— 

16.—Special Rates and Provisions. 
(1) Height Money: An employee shall be paid an 

allowance of $1.30 for each day on which he works 
at a height of 15.5 metres or more above the nearest 
horizontal plane, but this provision does not apply 
to linesmen nor to riggers and splicers on ships or 
buildings. 

(2) Dirt Money: Dirt money of 26 cents per hour 
shall be paid as follows— 

(a) To employees employed on hot or dirty 
locomotives, or stripping locomotives, 
boilers, steam, petrol, diesel or electric 
cranes or when repairing Babcock and 
Wilcox or other stationary boilers in situ 
(except repairs on bench to steam and 
water mounting), or when repairing the 
conveyor gear in conduit of power houses 
and when repairing or overhauling electric 
or steam pile-driving machines and boring 
plants. 

(b) Bitumen Sprayers—Large Units. 
(i) To employees whilst engaged on 

work appertaining to the spraying 
of bitumen but exclusive of the 
standard chassis engine from the 
front end of the main tank to the 
back end of the plant. Provided 
that work on the compressor and 
its engine shall not be subject to 
dirt money. 

(ii) To motor mechanics in the motor 
section for all work performed on 
the standard chassis from and in- 
cluding the sump to the rear end of 
the chassis, but excluding the 
engine and parts forward thereto 
unless the work is of a specially 
dirty nature, when clothes are 
necessarily unduly soiled or 
damaged by the nature of the work 
done. Provided that to employees 
engaged as above on sprays of the 
Bristow type, dirt money of 29 
cents per hour shall be paid. 

(c) Bitumen Sprayers—Small Units. 
(i) To employees for work done on 

main tank, its fittings, pump and 
spray arms. 

(ii) To motor mechanics on work from 
and including the sump to the rear 
end of the chassis, but excluding 
the engine and parts forward 
thereto unless the work is of a 
specially dirty nature when clothes 
are necessarily unduly soiled or 
damaged by the nature of the work 
done. 

(d) To employees on all other dirty tar sprays 
and kettles. 

(e) Diesel Engines: Work on engines or on 
gear box attached to engines but ex- 
cluding work on rollers (wheels) on which 
a diesel powered roller travels. 

(f) Dirt money shall only be paid during the 
stages of dismantling and cleaning and 
shall not cover employees who receive 
portions of the work after cleaning has 
taken place. 

(g) Notwithstanding anything contained in 
the foregoing provisions, dirt money shall 
not be paid unless the work is of an excep- 
tionally dirty nature where clothes are 
necessarily unduly soiled or damaged by 
the nature of the work done. 

(3) Confined Space: 32 cents per hour extra shall 
be paid to any employee working in any place the 
dimensions of which necessitate the employee 
working in an unusually stooped or otherwise 
cramped position, or where confinement within a 
limited space is productive of unusual discomfort. 

(4) The provisions of subclauses (2) and (3) of 
this clause do not apply to an employee engaged in 
tarring pipes at the State Engineering Works but he 
shall, in lieu thereof be paid an allowance of 46 
cents per day whilst so employed. 

(5) Any employee actually working a pneumatic 
tool of the percussion type shall be paid 15 cents 
per hour extra whilst so engaged. 

(6) Hot Work: An employee shall be paid an 
allowance of 26 cents per hour when he works in 
the shade in any place where the temperature is 
raised by artificial means to between 46.1 and 54.4 
degrees Celsius. 

(7) (a) Where, in the opinion of the Board of 
Reference, the conditions under which work is to 
be performed are, by reason of excessive heat, ex- 
ceptionally oppressive, the Board may— 

(i) fix an allowance, or allowances, not ex- 
ceeding the equivalent of half the or- 
dinary rate; 

(ii) fix the period (including a minimum 
period) during which any allowance so 
fixed is to be paid; and 

(iii) prescribe such other conditions, relating 
to the provision of protective clothing or 
equipment and the granting of rest 
periods, as the Board sees fit. 

(b) The provisions of paragraph (a) of this 
subclause do not apply unless the temperature in 
the shade at the place of work has been raised by 
artificial means beyond 54.4 degrees Celsius. 

(c) An allowance fixed pursuant to paragraph (a) 
of this subclause includes any other allowance 
which would otherwise be payable under this 
clause. 

(8) Boiler Work: An employee required to work 
in a boiler which has not been cooled down shall be 
paid at the rate of time and one half for each hour 
or part of an hour so worked in addition to any 
allowance to which he may be entitled under 
subclauses (2) and (3) of this clause. 

(9) Any employee working in water over his 
boots or, if gumboots are supplied, over the gum- 
boots, shall be paid an allowance of 71 cents per 
day. 

(10) Employees using Anderson-Kerrick steam 
cleaning units or units of a similar type on cranes or 
other machinery shall be paid an allowance of 26 
cents per hour. 

(11) Well Work: An employee required to enter a 
well nine metres or more in depth for the purpose in 
the first instance of examining the pump, or any 
other work connected therewith, shall receive an 
amount of $1.47 for such examination and 58 cents 
per hour extra thereafter for fixing, renewing or 
repairing such work. 

(12) Ship Repair Work; Any employee engaged 
in repair work on board ships shall be paid an addi- 
tional $2.79 per day for each day on which he is so 
engaged. 
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(13) An employee shall, whilst working in double 
bottom tanks on board vessels, be paid an 
allowance of $1.08 per hour. 

(14) An employee shall, whilst using explosive 
powered tools, be paid an allowance of seven cents 
per hour, with a minimum payment of 62 cents per 
day. 

(15) Boilermakers' assistants on the big plate fur- 
nace at State Engineering Works shall be paid an 
allowance of 27 cents per hour or part thereof 
whilst so engaged. 

(16) Abattoirs: An employee employed in and 
about an abattoir shall be paid an allowance 
calculated at the rate of $8.80 per week. The 
allowance shall be paid during overtime but shall 
not be subject to penalty additions. An employee 
receiving this allowance is not entitled to any other 
allowance under this clause. The allowance 
prescribed herein may be reduced to $8.10 with 
respect to any employee who is supplied with 
overalls by the employer. 

(17) Employees engaged on iron ore and 
manganese ore loading equipment at the Geraldton 
Harbour shall be paid an allowance of 27 cents per 
hour with a minimum payment for four hours. 

(18) Morgues: An employee required to work in 
a morgue shall be paid 26 cents per hour or part 
thereof in addition to the rates prescribed in this 
clause. 

(19) Special Rates not Cumulative: Where more 
than one of the disabilities entitling an employee to 
extra rates exists on the same job the employer shall 
be bound to pay only one rate, namely—the highest 
for the disabilities so prevailing. Provided that this 
subclause shall not apply to confined space, dirt 
money, height money or hot work, the rates for 
which are cumulative. Provided further that this 
subclause shall not operate so as to prevent the pay- 
ment of the allowance prescribed for ship repair 
work in addition to the extra rate prescribed for 
confined space (but only if the employer and the 
employee agree that the degree of discomfort is so 
exceptional as to warrant the payment of this extra 
rate in addition to the allowance for ship repair 
work) or for pneumatic tools, or boiler work. 

(20) The work of an electrical fitter shall not be 
tested by an employee of a lower grade. 

(21) An employee required to repair or maintain 
incinerettes shall be paid $1.62 per unit. 

(22) Protective Equipment. 
(a) The employer shall make available a suffi- 

cient supply of protective equipment (as 
for example hand screens, goggles, 
glasses, gloves, aprons, leggings, gum- 
boots and oilskins) for use by employees 
when engaged on work for which some 
protective equipment is reasonably 
necessary. 

(b) Every employee shall sign an 
acknowledgement on receipt thereof, but 
such equipment shall at all times remain 
the property of the employer. 

(c) During the time the same are on issue to 
the employee he shall be responsible for 
any loss or damage thereto, fair wear and 
tear attributable to ordinary use excepted. 

(d) No employee shall lend another employee 
any protective equipment issued to such 
first mentioned employee, and if the same 
be lent both the lender and the borrower 
shall be deemed guilty of wilful miscon- 
duct. 

(e) Before any protective equipment which 
has been used by an employee is re-issued 
by the employer to another employee it 
shall, where necessary, be effectively 
sterilised. 

(f) Protective cream shall be supplied to 
moulders when considered necessary by 
the employer. 

(23) (a) Subject to the provisions of this clause, 
an employee whilst employed on foundry work 
shall be paid a disability allowance of 18 cents for 
each hour worked to compensate for all 
disagreeable features associated with foundry work 
including heat, fumes, atmospheric conditions, 
sparks, dampness, confined space and noise. 

(b) The foundry allowance herein prescribed 
shall also apply to apprentices and unapprenticed 
juniors employed in foundries, provided that where 
an apprentice is, for a period of half a day or 
longer, away from the foundry for the purpose of 
receiving tuition, the amount of foundry allowance 
paid to him shall be decreased proportionately. 

(c) The foundry allowance herein prescribed 
shall be in lieu of any payment otherwise due under 
this clause and does not in any way limit an 
employer's obligations to comply with all relevant 
requirements of Acts and Regulations relative to 
conditions in foundries. 

(d) For the purpose of this subclause foundry 
work shall mean: 

(i) Any operation in the production of 
castings by casting metal in moulds made 
of sand, loam, metal, moulding composi- 
tion or other material or mixture of 
materials, or by shell moulding, cen- 
trifugal casting or continuous casting; and 

(ii) Where carried on as an incidental process 
in connection with and in the course of 
production to which paragraph (i) of this 
definition applies, the preparation of 
moulds and cores (but not in the making 
of patterns and dies in a separate room), 
knock out processes and dressing opera- 
tions, 

but shall not include any operation performed in 
connection with: 

(aa) non-ferrous die casting (including gravity 
and pressure); 

(bb) casting of billets and/or ingots in metal 
mould; 

(cc) continuous casting of metal into billets; 
(dd) melting of metal for use in printing; 
(ee) refining of metal. 

(24) An electrician—special class, electrical fitter 
arid/or an armature winder, or an electrical in- 
staller who holds, and in the course of his employ- 
ment may be required to use, a current 'A' grade or 
'B' grade licence issued pursuant to the relevant 
regulation in force on the 28th day of February, 
1978 under the Electricity Act, 1945, shall be paid 
an allowance of $10.70 per week. 

3.—First Schedule—Wages: Delete subclauses (7) and 
(9) of this clause and insert in lieu:— 

(7) (a) In addition to the appropriate rate of pay 
prescribed elsewhere in this Schedule an employee 
shall be paid— 

(i) $23.20 per week if he is engaged on the 
construction of a large industrial under- 
taking or any large civil engineering pro- 
ject. 

(ii) $21 per week if he is engaged on a multi- 
storeyed building, but only until the ex- 
terior walls have been erected and the win- 
dows completed and a lift made available 
to carry the employee between the ground 
floor and the floor upon which he is re- 
quired to work. A multi-storeyed building 
is a building which, when completed, will 
consist of at least five storeys. 
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(iii) $12.40 per week if he is engaged otherwise 
on construction work falling within the 
definition of construction work in Clause 
5.—Definitions of this award. 

(b) Any dispute as to which of the aforesaid 
allowances applies to particular work shall be 
determined by the Board of Reference. 

(c) An allowance paid under this subclause in- 
cludes any allowance otherwise payable under 
Clause 16.—Special Rates and Provisions of this 
award. 

(9) Tool Allowance. 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or as an apprentice the 
employer shall pay a tool allowance of—- 

(i) $7.40 per week to such tradesman, 
or 

(ii) in the case of an apprentice a 
percentage of $7.40 being the 
percentage which appears against 
his year of apprenticeship in clause 
(6) of this Schedule 

for the purpose of such tradesman or ap- 
prentice supplying and maintaining tools 
ordinarily required in the performance of 
his work as a tradesman or apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this clause shall be in- 
cluded in, and form part of the ordinary 
weekly wage prescribed in this Schedule. 

(c) An employer shall provide for the use of 
tradesman or apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesman or apprentice shall replace 
or pay for any tools supplied by his 
employer if lost through his negligence. 

HOSPITAL EMPLOYEES' 
(Homes of Peace). 

Award No. 26 of 1960. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 193 of 1984. 

Between Homes of Peace Inc., Applicant, and The 
Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
Western Australian Branch, Respondent. 

Order. 
HAVING heard Mr R. H. Gifford on behalf of the ap- 
plicant and Mr J. McGinty on behalf of the respondent, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Hospital Employees' (Homes of Peace) 
Consolidated Award 1981, Award No. 26 of 1960 
be varied in accordance with the following schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 9th day of May, 1984. 

(Sgd.)G. G. HALLIWELL, 
[L.S.j Commissioner. 

Schedule. 
Delete Clause 22.—General Clauses and insert the 

following:— 
22.—General Clauses. 

(1) A worker required to take a day off duty not 
already shown on the roster for such day must be 
informed begore booking off on the day previous. 

(2) Space shall be provided in the workers' din- 
ing rooms or lunch rooms for the purpose of 
posting Union notices and a copy of this Award. 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(Salaried Officers). 

Award No. 36 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 96 of 1984. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant, 
and Lakes Hospital (Hospital Laundry and Linen 
Service), Respondent. 

Order. 
HAVING heard Mr J. Kirwan on behalf of the appli- 
cant and Mr A. D. McGinty on behalf of the respon- 
dent, and by consent the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979 hereby orders— 

That the Hospital Laundry and Linen Service 
(Salaried Officers) Award No. 36 of 1978 be varied 
in accordance with the following schedule and that 
such variation shall have effect on and from 24th 
December, 1983. 

Dated at Perth this 26th day of May, 1984. 

(Sgd.) E. R. KELLY, 
[L.S.] Commissioner. 

Schedule. 
Clause 31.—District Allowance: Delete subclause (9) 

paragraph (a) of this clause and insert in lieu thereof: 
(9) District Allowances: 

(a) Married Male employees 
Col- Col- 
umn umn 

! SI 
Dist- Stan- 
rict dard 
No. Rate 

$ 
p.a. 

6 2 993 
5 2 443 

4 1 228 
3 778 

2 556 

1 Nil 

Column III 
Exceptions to Standard 

Town or Place 

Nil  
Fitzroy Crossing  
Halls Creek  
Turner River Camp  
Nullagine  
Abydos Research Station. 
Liveringa (Camballin)  
Marble Bar  
Wittenoom  
Port Hedland  
Warburton Misson  
Carnarvon  
Meekatharra  
Mount Magnet  
Wiluna  
Laverton  
Leonora  
Cue  
Kalgoorlie  
Ravensthorpe  
Norseman  
Salmon Gums  
Marvel Loch  
Esperance  
Nil  
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Award No. 39 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 98 of 1984. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant, 
and Royal Perth Hospital and Others, 
Respondents. 

Order. 
HAVING heard Mr J. Kirwan on behalf of the appli- 
cant and Mr A. D. Lucev on behalf of the respondents, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Hospital Salaried Officers Award No. 
39 of 1968 be varied in accordance with the follow- 
ing schedule and that such variation shall have ef- 
fect on and from 24th December, 1983. 

Dated at Perth this 26th day of May, 1984. 

(Sgd). E. R. KELLY, 
IL.S.l Commissioner. 

Schedule. 
Clause 31.—District Allowance: Delete subclause (9) 

paragraph (a) of this clause and insert in lieu thereof:— 
(9) District Allowances: 

(a) Married Male employees 
Col- Col- Column HI Col- 
umn umn Exceptions to Standard umn 

I 11 Town or Place IV 

(Spastic Welfare). 
Award No. 37 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 181 of 1984. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant, 
and The Administrator, Spastic Welfare Associa- 
tion of Western Australia, Respondent. 

Order. 
HAVING heard Mr D. P. Hill on behalf of the appli- 
cant and Mr R. H. Gifford on behalf of the respondent, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Hospital Salaried Officers (Spastic 
Welfare) Award No. 37 of 1976 be varied in ac- 
cordance with the following schedule and that such 
variation shall have effect on and from 5th April, 
1984. 

Dated at Perth this 21st day of May, 1984. 

(Sgd.) D. CORT, 
IL.S.l Senior Commissioner. 

Schedule. 
Clause 20.—Shift Work: Delete subclause (4) 

paragraph (a) placitum (i) of this clause and insert in 
lieu:— 

(4) (a) (i) $8.19 for each afternoon or night 
shift worked in ordinary hours. 

Nil  
Fitzroy Crossing  
Halls Creek  
Turner River Camp  
Nullagine  
Abydos Research Station. 
Liveringa (Camballin)  
Marble Bar  
Wittenoom  
Port Hedland  
Warburton Misson  
Carnarvon  
Meekatha ra  
Mount Magnet  
Wiluna  
Laverton  
Leonora   
Cue  
Kalgoorlie  
Ravcnsthorpe  
Norseman  
Salmon Gums  
Marvel Loch  
Esperance  
Nil  

HOSTEL WORKERS' 
(Aged and Disabled Persons Hostels). 

Award No. 5 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 960 of 1983. 

Between the Federated Liquor and Allied Industries 
Employees Union of Australia, Western Australian 
Branch, Union of Workers, Applicant, and 
Anglican Homes for the Aged (Inc.) and Others, 
Respondents. 

Interim Order. 
HAVING heard Mr E. L. Fry on behalf of the applicant 
and Mr R. H. Gifford on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979, hereby 
orders— 

That the Hostel Workers' (Aged and Disabled 
Persons Hostels) Award No. 5 of 1976 be varied in 
accordance with the following schedule and that 
such variation shall have effect as from the begin- 
ning of the first pay period commencing on or after 
the 1st day of May, 1984. 

Dated at Perth this 1st day of May, 1984. 

[L.S.] 
(Sgd.) G. G. HALLIWELL, 

Commissioner. 
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Schedule. 
1. Clause 14.—Meal Money: Delete from line five of 

this clause the figures "$3.15", and insert in lieu thereof 
the figures "$4.15". 

2. Clause 21.—Wages: Delete this clause and insert in 
lieu thereof the following:— 

21.—Wages. 
The following shall be the minimum rates of 

wage payable to workers covered by this award— 
Classifications (total wage per week): 

$ 
(1) Qualified Cook  251.30 
(2) Cook Employed Alone  238.50 
(3) Breakfast and/or Other Cooks... 235.60 
(4) Supervisor  276.10 
(5) Assistant Supervisor  260.40 
(6) Kitchenhand  229.30 
(7) Housemaid  229.30 
(8) Laundress '... 229.30 
(9) Cleaner  229.30 
(10) Yardman  229.30 
(11) Gardener  229.30 
(12) General Hand  229.30 

3. Clause 25.—Uniforms and Laundering: Delete 
subclauses (2) and (3) from this clause and insert in lieu 
thereof the following:— 

(2) Subject to subclause (3) hereof, an employer 
requiring any of the articles of clothing to be worn 
as described in subclause (1) of this clause, shall 
cause such clothing to be laundered at his own ex- 
pense or otherwise shall pay to the worker concern- 
ed $2.00 per week as a laundry allowance. 

(3) Where a cook wears the ordinary apparel 
usually worn by cooks such as black and white 
check or white trousers, white coats, white shirt, 
white apron, and cap, such garments shall be 
laundered at the employer's expense or otherwise 
the worker shall be paid $3.00 per week as a laun- 
dry allowance. 

4. Clause 40.—District Allowance: Delete subclause 
(1) from this clause and insert in lieu thereof the follow- 
ing:— 

(1) Subject to the provisions of this clause, in ad- 
dition to the wages prescribed in Clause 
21.—Wages of this award, a married worker shall 
be paid the following allowances per week when 
employed in the towns described hereunder. 

Agnew  19.30 
Balladonia  17.20 
Barradale  25.70 
Boulder  7.40 
Bremer Bay  10.40 
Broad Arrow  7.40 
Broome  30.00 
Bulla Bulling  7.40 
Bullfinch  9.40 
Carnarvon  15.10 
Carrabin  9.40 
Cockatoo Island  33.10 
Cocklebiddy  19.20 
Coolgardie  7.40 
Cue  19.20 
Dampier  25.70 
Day Dawn  19.20 
Denham  15.10 
Derby  31.20 
Esperance  6.40 
Eucla  21.10 
Exmouth  25.90 
Fimiston  7.40 
Fitzroy Crossing  37.00 
Gascoyne Junction  15.10 
Gibson  6.40 
Goldsworthy  19.40 
Grass Patch  6.40 

Halls Creek  41.3 
Hopetoun  10.4 
Kalbarri  5.8 
Kalgoorlie  7.4 
Kambalda  7.4 
Karratha  29.7 
Kookynie  10.4 
Koolan Island  33.1 
Koolyanobbing  9.4 
Kumarina  19.4 
Kununurra  47.2 
Lake Argyle  47.2 
Laverton  19.C 
Learmonth  26.C 
Leinster  19.4 
Leonora  19.C 
Madura  19.2 
Marble Bar  43.f 
Marvel Loch  9.4 
Meekatharra  16.f 
Menzies  19.C 
Moorine Rock  9.4 
Mount Magnet  20 .C 
Mundrabilla  20.2 
Newman  18.2 
Norseman  15.C 
Nullagine  43.2 
Onslow  30.1 
Pannawonica  24.2 
Paraburdoo  23 S 
Paynes Find  20.( 
PortHedland  25.^ 
Ravensthorpe  10.^ 
Roebourne  33.1 
Salmon Gums  6.' 
Sandstone  19.^ 
Shark Bay  15.: 
Shay Gap  19.' 
Southern Cross  9.' 
South Hedland  25.' 
Telfer  41.' 
Teutonic Bore  19.' 
Tom Price  23.1 
Wannoo  15. 
Westonia  9.' 
Whim Creek  29.( 
Wickham  29.: 
Widgiemooltha  7.' 
Wiluna  19.! 
Windarra  19.( 
Wittenoom  38.! 
Wurarga  20.( 
Wyndham  45.' 
Yalgoo  20.( 
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IRON ORE PRODUCTION AM) PROCESSING 
(B.H.P. Minerals Ltd.). 
Award No. 22 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 233 of 1984. 

Between B.H.P. Minerals Ltd., Applicant, and the 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Others, 
Respondents. 

Order. 
HAVING heard Mr R. Woodward on behalf of the ap- 
plicant, Mr D. Forster on behalf of the Australasian 
Society of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers Western Australian 
Branch, Mr N. Cinquina on behalf of the Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers, Mr C. Saunders on behalf of the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia, and by consent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979, hereby 
orders— 

That the Iron Ore Production and Processing 
(B.H.P. Minerals Ltd) Award No. 22 of 1981 be 
varied in accordance with the following schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 13th day of April, 1984. 
(Sgd.) E. R. KELLY, 

[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add the words and 

numbers "34.—Maternity Leave" after "33.—Leave 
Reserved" of this clause. 

2. Clause 12.—Shift Work: Delete subclause (3)(a) of 
this clause and insert:— 

(3) (a) Subject to the provisions of this clause a 
worker employed on shift work shall, in addition to 
his ordinary rate of wage be paid for each hour 
worked— 

Cents 
Per 

Hour 
Extra 

(i) If a two shift worker  58 
(ii) If a three or four panel shift worker 

or if engaged on permanent night 
shift  62 

3. Clause 14.—Holiday Work: Delete subclause (3) of 
this clause and insert:— 

(3) When a continuous shift worker's rostered 
day off falls on a public holiday and he does not 
work on that day and further for each public holi- 
day worked by a continuous shift worker (in ac- 
cordance with his ordinary roster) he shall:— 

(a) be allowed, without loss of pay, one day's 
leave to be taken at a time mutally agreed 
(not excluding by addition to his rostered 
days off period) by the worker and his 
department; or, 

(b) be allowed one day's leave with pay to be 
taken in conjunction with his next annual 
leave; or, 

(c) if he so requests, be paid for eight hours 
at ordinary rates prior to or at the time his 
service terminates other than if the leave if 
taken pursuant to the foregoing provi- 
sions. 

4. Clause 20.—Annual Leave: Delete subclause (14) 
of this clause and insert:— 

(14) A worker who proceeds on annual leave 
shall be paid for the period of leave:— 

(a) the wage he would have received for or- 
dinary hours immediately prior to pro- 
ceeding on leave; 

(b) 25 per cent of that wage; and 
(c) his service pay; 

but if he is a continuous shift worker immediately 
prior to proceeding on leave he shall be paid:— 

(a) the amount (including shift penalties but 
not including service pay or payment for 
the 21st shift) which he would have earned 
by his roster for ordinary hours had he 
not been on leave; 

(b) 20 per cent of the amount payable under 
paragraph (a); 

(c) his service pay. 

5. Clause 22.—Long Service Leave: Delete subclause 
(11) of this clause and insert:— 

(11) A worker who proceeds on or is deemed to 
have commenced long service leave shall be paid 
for the period of the leave the wage prescribed in 
Clause 31.—Wages and applicable to him im- 
mediately prior to the commencement of the leave 
together with such service pay as applies to him 
under Schedule "B" and a worker who resumes 
employment with the same employer immediately 
following that leave shall then be paid a loading of 
20 per cent of the ordinary wage prescribed in 
Clause 31.—Wages for the period of leave. 

6. Clause 29.—Special Rates and Provisions: (1) 
Delete subclause (2)(c) of this clause and insert:— 

(c) Tradesmen and their assistants engaged on 
repairs to machinery or plant in the quarry shall, 
whilst so engaged be paid an allowance of 40 cents 
per hour. 

This allowance shall be in lieu of any other 
allowances prescribed in this clause which would 
otherwise be payable. 

(2) Insert a new sub-paragraph (2)(h):— 
(h) Electrical workers, other than linesmen, who 

are required to work on poles and above the ground 
shall be paid an allowance of $ 1.30 per day for each 
day or proportion of such day so worked. Workers 
receiving this allowance shall not be entitled to the 
provisions of subclause (2)(a) at the same time. 

(3) Delete paragraph (3)(d) and insert:— 
(d) (i) Confined Space: A worker shall be paid 

an allowance of 26 cents per hour when 
because of the dimensions of the compart- 
ment or space in which he is working, he 
is required to work in a stooped or other- 
wise cramped position or without proper 
ventilation, but this paragraph does not 
apply to any worker to whom subclause 
(1) of this clause applies. 

(ii) Working in vertical chutes: Employees 
who are required to work in confined ver- 
tical chutes including trouser chutes shall 
be paid 75 cents per hour for the time so 
occupied in lieu of any other special 
payments specified in this clause. 
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7. Clause 31.—Wages: (1) Delete subclause (j)(i) and 
insert:— 

(j) (i) The tool allowance shall be payable as an 
all purpose amount at:— j 

Per 
Week 

(aa) Mechanical and electrical 
tradesman (other than 
those listed in (cc)), 
Automotive Electrical Fit- 
ter, Motor Mechanic, 
Carpenter and Joiner, 
Plumber and Rigger  7.00 

(bb) Bricklayer  6.00 
(cc) Boilermaker/Weld.er, 

Welder, Panel 
Beater/Spray Painter, 
Painter and/or Glazier ... 4.00 

(2) Delete subclauses (m), (n), (p) and (q) and in- 
sert:— 

(m) Shift Tradesman: A "shift tradesman" (as 
defined) shall be paid a margin of $8.00 per week in 
addition to the appropriate margin for his 
classification. 

(n) A qualified tradesman shall, after 12 months 
continuous service with the employer be paid an all 
purpose allowance of $5.10 per week which shall be 
increased to $9.10 per week after a further 12 mon- 
ths continuous service. 

(p) A plumber who, in addition to satisfactorily 
completing an apprenticeship to his trade, holds by 
external examination registration issued pursuant 
to the Metropolitan Water Supply, Sewerage, and 
Drainage Act shall be paid an allowance of $10.70 
per week. 

(q) Certificated Operator's Allowance: An 
employee who is either, 

(i) A certificated Shovel Operator, or 
(ii) A certificated Crane Operator, or 

(iii) A certificated Power House Engine 
Driver, 

shall be paid a certificated operator's allowance 
of:— 

(aa) after 12 months continuous service in that 
classification a rate of $5.10 per week as 
an all purpose payment, 

(bb) after two years continuous service in that 
classification a rate of $9.10 per week as 
an all purpose payment. 

8. Clause 32.—Redundancy: Delete subclause (6) of 
this clause and insert:— 

(6) Retrenched workers shall be entitled to the 
following benefits:— 

(a) 160 hours pay. 
(b) One weeks pay (including service pay at 

the current rate) for each complete year of 
service. 

(c) All pro rata payments due to the worker 
on termination in accordance with this 
award, provided that employees with less 
than five years continuous service shall 
also be entitled to pro rata long service 
leave upon completion of 12 months con- 
tinuous service. 

(d) Payment, at the rate prescribed in Clause 
31.—Wages, for any sick leave accrued in 
respect of service after 24th March, 1984 
and unused at the date of retrenchment. 

(e) (i) Transportation for the worker and 
his dependants and personal effects 
back to the original place of engage- 
ment within Australasia or Perth or 
to the new place of employment, 
within Australia, with another 
employer. 

(ii) If the worker elects to travel by 
means other than those provided by 
the employer, the employer will reim- 
burse the worker up to the equivalent 
cost of economy class air fares to 
which he and his dependants are en- 
titled. 

(iii) The payments specified herein will 
not be made if the worker's new 
employer accepts the transportation 
costs of relocation of the worker 
and/or his dependants. 

(f) Subject to subclause (2) and paragraph (c) 
of subclause (4), any worker who has been 
advised of an impending dismissal pur- 
suant to this clause and who subsequently 
resigns prior to the expiration of the 
notice given, shall be entitled to the full 
benefits of this subclause. 

9. Clause 34.—Maternity Leave: Insert a new clause: 
34.—Maternity Leave. 

(1) Eligibility for Maternity Leave: An employee 
who becomes pregnant shall, upon production to 
the employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave pro- 
vided that she has had not less than 12 months' 
continuous service with the employer immediately 
preceding the date upon which she proceeds upon 
such leave. 

For the purpose of this clause:— 
(a) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid mater- 
nity leave. 

(2) Period of Leave and Commencement of 
Leave. 

(a) Subject to subclauses (3) and (6) hereof, 
the period of maternity leave shall be for 
an unbroken period of from 12 to 52 
weeks and shall include a period of six 
weeks compulsory leave to be taken im- 
mediately before the presumed date of 
confinement and a period of six weeks 
compulsory leave to be taken immediately 
following confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of confine- 
ment, give notice in writing to the 
employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four 
weeks notice in writing to the employer of 
the date upon which she proposes to com- 
mence maternity leave, stating the period 
of leave to be taken. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give 
the stipulated period of notice in ac- 
cordance with paragraph (c) hereof if 
such failure is occasioned by the confine- 
ment occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job: Where in the opinion 
of the duly qualified medical practitioner, illness or 
risks arising out of the pregnancy of hazards con- 
nected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
her present work, the employee shall, if the 
employer deems it practicable, be transferred to a 
safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity 
leave. 
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If the transfer to a safe job is not practicable, the 
worker may, or the employer may require the 
worker to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for 
the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by 
the worker giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
worker giving not less than 14 days' notice 
in writing stating the period by which the 
leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not com- 

menced, shall be cancelled when the 
pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee then 
on maternity leave terminates other than 
by the birth of a living child, it shall be the 
right of the employee to resume work at a 
time nominated by the employer which 
shall not exceed four weeks from the date 
of notice in writing by the employee to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 
28 weeks other than by the birth of a liv- 
ing child then— 

(i) she shall be entitled to such period 
of unpaid leave (to be known as 
special maternity leave) as a duly 
qualified medical practitioner cer- 
tifies as necessary before her return 
to work, or 

(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or 
in addition to special maternity 
leave, to such paid sick leave as to 
which she is then entitled and 
which a duly qualified medical 
practitioner certifies as necessary 
before her return to work 

(b) Where an employee not then on maternity 
leave suffers illness related to her 
pregnancy, she may take such paid sick 
leave as to which she is then entitled and 
such further unpaid leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that 
the aggregate of paid sick leave, special 
maternity leave and maternity leave shall 
no exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pur- 
suant to this subclause shall be entitled to 
the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred 
to a safe job pursuant to subclause (3), to 
the position she held immediately before 
such transfer. 

Where such position no longer exists 
but there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of perform- 
ing, she shall be entitled to a position as 
nearly comparable in status and wage to 
that of her former position. 

(7) Maternity Leave and Other Leave En- 
titlements: Provided the aggregate of leave in- 
cluding leave taken pursuant to subclauses (3) and 
(6) hereof does not exceed 52 weeks. 

(a) An employee may, in lieu of or in con- 
junction with maternity leave, take any 
annual leave or long service leave or any 
part thereof to which she is then entitled. 

(b) Paid sick leave or other paid authorised 
absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during he absence on maternity 
leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provision to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may ter- 

minate her employment at any time dur- 
ing the period of leave by notice given in 
accordance with this award. 

(b) The employer shall not terminate the 
employment of an employee on the 
ground of her pregnancy or of her 
absence on maternity leave, but otherwise 
the rights of an employer in relation to 
termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention 

of returning to her work by notice in 
writing to the employer given not less than 
four weeks prior to the expiration of her 
period of maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof, 
shall be entitled to the position which she 
held immediately before proceeding on 
maternity leave or, in the case of an 
employee who was transferred to a safe 
job pursuant to subclause (3), to the posi- 
tion which she held immediately before 
such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is 
qualified and the duties of which she is 
capable of performing, she shall be entitl- 
ed to a position as nearly comparable in 
status or wage to that of her former posi- 
tion. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an 
employee proceeding on maternity leave. 

(b) Before the employer engages a replace- 
ment employee under this subclause, the 
employer shall inform that person of the 
temporary nature of the employment and 
of the rights of the employee who is being 
replaced. 

(c) Before the employer engages a person to 
replace an employee temporarily pro- 
moted or transferred in order to replace 
an employee exercising her rights under 
this clause, the employer shall inform that 
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person of the temporary nature of the 
promotion or transfer and of the rights of 
the employee who is being replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring the 
employer to engage a replacement 
employee. 

(e) A replacement employee shall not be en- 
titled to any of the rights conferred by this 
clause except where her employment con- 
tinues beyond the 12 months qualifying 
period. 

(12) An employee who, during any period of 
maternity leave resides in accommodation provided 
or subsidised by the employer shall not, in respect 
of such periods, be entitled to any subsidy for ac- 
commodation, board, lodging or services incidental 
thereto. 

IRON ORE PRODUCTION AND PROCESSING 
(Goldsworthy Mining Limited). 

Award No. 43 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 983 of 1983. 

Between the Australian Workers' Union, W.A. Branch, 
Industrial Union of Workers, Applicant, and 
Goldsworthy Mining Limited, Respondent. 

Order. 
HAVING heard Mr R. Parsons on behalf of the 
Australian Workers' Union, Mr R. Keegan intervening 
on behalf of the Federated Engine Drivers' and 
Firemen's Union, Mr D. Barton intervening on behalf 
of the Amalgamated Metal Workers and Shipwrights 
Union and the Australasian Society of Engineers, 
Moulders and Foundry Workers, Mr C. Meredith in- 
tervening on behalf of the Painters and Decorators' 
Union, the Plumbers and Gasfitters Union and the 
Building Trades Association and Mr I. Hill on behalf of 
the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979 hereby orders— 

That the Iron Ore Production and Processing 
(Goldsworthy Mining Limited) Award No. 43 of 
1981 be varied in accordance with the following 
schedule. 

Such variation shall have effect from and on 30th 
December, 1983 except in respect of service pay 
which shall have effect from and on 1st February, 
1984. 

Dated at Perth this 17th day of May, 1984. 

(Sgd.) G. G. HALLIWELL, 
[L.S.] Commissioner. 

Schedule. 
PART I—GENERAL. 

Clause 12.—Overtime: Delete sub-paragraph (ix) of 
paragraph (a), sub-paragraphs (viii) and (ix) of 
paragraph (e) of subclause (3) and insert in lieu:— 

(3) (a) (ix) An employee who works for more 
than four hours on a specific job/s or 
who replaces an employee for half of 
a shift shall, in addition to payment 
for the time worked on a call-out, 
receive a call-out allowance of $5.20. 

(e) (viii) Where, pursuant to the provisions of 
this clause, an employer is required 
to supply a meal to an employee, free 
of charge, he shall, if he is unable to 
supply that meal, pay to the 
employee $5.20 in lieu of thereof, but 
an employee may not elect to take 
payment in lieu of a meal when the 
employer is able to supply that meal, 

(ix) An employee who, pursuant to a 
notification on the previous day or 
earlier of a requirement to work 
overtime has provided himself with a 
meal or meals shall, for each such 
meal not required owing to less over- 
time being worked than was notified 
be paid $5.20. 

Clause 13.—Shift Work: Delete paragraph (a) of 
subclause (6) and insert in lieu:— 

(6) (a) Subject to the provisions of this clause an 
employee employed on shift work shall, in addition 
to his ordinary rate of wage be paid for each hour 
worked— 

(i) if a two or three shift employee —65 cents 
(ii) if a continuous shift employee —73 cents 

Clause 22.—Distant Work: Delete clause (4) and in- 
sert in lieu:— 

(4) An employee who is required to stay away 
from his home site for one night but not more than 
five consecutive nights shall be entitled to receive 
$5.20 for each night away from his home site pro- 
viding that this clause does not apply to employees 
who are required to remain away from their home 
in accordance with their normal roster. 

Clause 27.—Service Payments: Delete this clause and 
insert in lieu:— 

27.—Service Payments. 
(1) Subject to the provisions of this clause each 

adult employee shall, in addition to payments 
otherwise due to him under this Award, be paid ser- 
vice pay as follows:— 

Per 
Week 

$ 
3-6 months'continuous service  20.90 
6-12 months'continuous service  26.10 
12-18 months'continuous service .... 36.50 
18-24 months'continuous service .... 41.70 
2-3 years' continuous service  46.90 
3-4 years' continuous service  52.20 
4-5 years'continuous service  57.40 
5-6 years' continuous service  62.60 
6-7 years'continuous service  67.80 
7 plus years'continuous service  73.00 

(2) "Continuous Service" has the same meaning 
in this clause as it has in Clause 18.—Long Service 
Leave. 

(3) The payments prescribed in this clause are 
payable for the ordinary hours prescribed in Clause 
11.—Hours of this Award and are not included in 
the ordinary wage for the calculation of overtime 
or penalty rates but, subject to the provisions of 
this Award, form part of the ordinary wage 
payable during annual leave, public holidays, paid 
sick leave, paid special leave and long service leave. 

(4) This clause does not apply to junior 
employees. 

(5) Notwithstanding the provisions of subclause 
(4) for the purposes of this clause, apprentices shall 
be deemed to have commenced their employment at 
the commencement of their final year. Apprentices 
who continue their employment with the company 
after completing their apprenticeship will receive 
subsequent service pay increases. 
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Clause 28.—Special Rates and Provisions: Delete 
paragraphs (c) and (e)(i) of subclause (1), subclauses (6), 
(10) and (13) to (22) inclusive of this clause and insert in 
lieu:— 

(1) (c) The said allowance shall be paid for each 
hour worked, and shall be inclusive of a 
clothing allowance— 

Group 1: 54 Cents/hour 
Group 2:42 Cents/hour 
Group 3:31 Cents/hour 
Group 4: 26 Cents/hour 
Group 5:19 Cents/hour 

(e) (i) Subject to the provisions of sub- 
paragraph (ii), where the conditions 
under which work is to be performed 
are exceptional, an employee shall be 
paid 21 cents per hour, in addition to 
the appropriate disability group 
allowance or any other allowance to 
which he may be entitled. 

(6) An employee engaged on work involving the 
opening-up of house drains or waste-pipes or on 
work involving the cleaning of septic tanks or dry 
wells shall, in addition to any allowance to which 
he is otherwise entitled under this clause, be paid 
$2.30 on any day on which he is so employed, but 
this subclause does not apply to the opening-up of 
storm water drains or other drains of a similar 
kind. 

(10) An electrical fitter or installer, who is re- 
quired to carry out work as a linesman on poles and 
above the ground shall be paid an allowance of 
$2.60 per day on which he is so employed. 

(13) Hiab Hoist: An employee, other than a 
crane operator, required by the Company to 
operate a Hiab Hoist, subject to his being the 
holder of the appropriate certificate shall, in addi- 
tion to any other entitlement, be paid an allowance 
of $2.60 per week. This allowance shall continue to 
be paid thereafter as a flat weekly entitlement to the 
employee unless and until the employee is advised 
by the Company that he will no longer be required 
to operate a Hiab Hoist. 

(14) An employee required to: 
(a) use a jack hammer— 

(i) inside the crusher at Finucane 
Island; 

(ii) unloading ore cars at the train 
unloader; 

(iii) in the apron feeder and centre 
chute; or 

(b) the ground operator using the vacuum 
hose of the ultra vac machine; shall be 
paid a special allowance, in addition to 
any other entitlement, of 21 cents per 
hour for all time spent in such work. 

(15) Pit De-watering Allowance. 
(a) A special allowance is payable for 

employees engaged in the duties of coupl- 
ing, uncoupling and carrying out minor 
repairs to the pipe and associated equip- 
ment, in wet and dry conditions; during 
pit de-watering operations 42 cents per 
hour shall be paid to an employee for all 
hours of a shift in which he was actually 
engaged in pit de-watering operations. 

(b) Where an employee is required to work 
inside mine de-watering staging tanks and 
he has not been engaged on the day or 
shift in other mine de-watering duties 
listed in subparagraph (a) of this 
subclause he shall be paid 42 cents per 
hour for all hours of a day or shift in 
which he was actually engaged in cleaning 
staging tanks. 

(16) Stockpile Dozing: Dozer operators, whilst 
working on top of stockpiles, shall be paid 21 cents 
per hour for each hour worked, in addition to the 
rate prescribed in subclause (l)(c) of this clause. 

(17) Trades assistants or labourers, engaged on 
sandblasting inside the Modernair water cooler at 
Goldsworthy power house and inside the 
Goldsworthy crusher mantle shall be paid an addi- 
tional 31 cents per hour for each hour so engaged. 

(18) Ore handlers at Finucane Island, working in 
screens, apron feeders, enclosed chutes and centre 
chutes or ore handling machines will be paid an ad- 
ditional 21 cents per hour for each hour actually 
worked in those areas. 

(19) Employees engaged on specialised chemical 
cleaning of the Trane Centravac chillers at Shay 
Gap shall be paid an additional 31 cents per hour 
for each hour so engaged. 

(20) Track maintenance employees who are re- 
quired to use a heavy pneumatic spike driver or 
pneumatic sleeper boring machine shall be paid 21 
cents per hour whilst so engaged. This allowance 
shall be in addition to the group disabilities 
payable. 

(21) A shovel operator who is required to operate 
a shovel in water, where he is unable to see the floor 
of the mine, shall be paid 16 cents per hour for each 
hour so engaged. 

(22) Shay Gap crusher employees while screening 
is being carried out shall be paid 21 cents per hour 
for all hours worked. 

Clause 30.—Wages: Delete paragraphs (f), (g), (h), (j) 
to (q) inclusive of subclause (2) and subclause (5) and in- 
sert in lieu:— 

(2) (f) Experienced Tradesmen's Allowance: 
Tradesmen employed in classifications listed in 
paragraph (iii) of this subclause shall— 

(i) After 12 months' continuous service be 
paid an all purpose rate of $4.40 per 
week. 

(ii) After two years' continuous service, be 
paid an extra all-purpose rate of $3.90 per 
week, to total $8.30 per week. 

(iii) Painters, Carpenters, Plumbers, 
Bricklayers, Boilermaker/Welders, Fitter 
and Turners, Fitters, Refrigeration Fit- 
ter/Mechanics, Welders, Panel Beaters 
and/or Spray Painters, Mechanical Fit- 
ters, Motor Mechanics, Machinist First 
Class, Electrical Fitters, Electrical In- 
stallers, Automotive Electrical Fitters, 
Sheet Metal Workers, Fitters—Fuel Injec- 
tion—Appointed as such, Brake Equip- 
ment Fitters—Railway, Instrument 
Makers and/or Repairers, Radio and 
Telephone Technicians and Servicemen, 
Electricians Specal Class—Appointed as 
such, Industrial Electrician—Appointed 
as such, Radio Communications Elec- 
tronic Technician, Linesman, Telecom- 
munications Technician, and Plant 
Mechanics. 

(g) Tool Allowance. 
(i) Tradesmen employed in classifications 

listed in sub-paragraph (ii) of this paragraph shall 
be paid an all purpose rate of $5.20 per week. 

(ii) Painters, Carpenters, Plumbers, 
Bricklayers, Boilermaker/Welders, Fitter and 
Turners, Fitters, Refrigeration Fitter/Mechanics, 
Welders, Panel Beaters and/or Spray Painters, 
Mechanical Fitters, Motor Mechanics, Machinist 
First Class, Electrical Fitters, Electrical Installers, 
Automotive Electrical Fitters, Sheet Metal 
Workers, Fitters—Fuel Injection—Appointed as 
such. Brake Equipment Fitters—Railway, Instru- 
ment Makers and/or Repairers, Radio and 



64 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 917 

Telephone Technicians, Electricians Special Class 
appointed as such, Industrial Electrician appointed 
as such, Linesmen and Radio, Telephone Ser- 
vicemen, Telecommunications Technician, Radio 
Communications Electronic Technician, and Plant 
Mechanics. 

(iii) This allowance shall not be paid where the 
employer supplies the employee with all necessary 
tools. 

(iv) An employee in receipt of this allowance 
shall provide himself with all basic and appropriate 
tools, kept in suitable condition, for the per- 
formance of his work. 

(v) An employee who fails to supply himself 
with all basic and appropriate tools shall not be en- 
titled to this allowance until he complies with sub- 
paragraph (iv). 

(vi) The previous practice of the employer 
replacing worn out and stolen tools shall be replac- 
ed by this subparagraph. 

(h) Running Shed Allowance: Tradesmen and 
their Assistants engaged on trip maintenance work, 
when employed on maintenance and repair work 
on diesei electric locomotive engines (other than 
work performed at a work bench), shall be paid an 
all purpose allowance of $12.00 per week for the 
life of the Award. 

Note: This payment is in lieu of ail special rates 
and disabilities as otherwise payable under this 
Award. 

(j) Training Allowance (Mobile Plant 
Operators): A Mobile Plant Operator/Driver who 
is appointed to train Heavy Mobile Equipment 
Operators/Drivers (i.e. dozer, front-end loader, 
scraper, grader, forklift and ore and mullock truck) 
shall, for the time spent in such training, be paid a 
margin of $8.30 per week in addition to the ap- 
propriate wage for his classification. 

(k) A Shift Tradesman (as defined) shall be paid 
a margin of $8.30 per week in addition to the ap- 
propriate wage for his classification. 

(1) Plumbers Registration Allowance: A 
registered plumber will be entitled to an all-purpose 
allowance of $11.20 per week. 

(m) Electrician's Licence Allowance. 
(i) An Electrical Fitter or an Electrical In- 

staller or other Electrical Tradesman as 
the case may be, who has successfully 
completed his apprenticeship and who has 
obtained by examination and continues to 
possess a current State Energy Commis- 
sion of W.A. "licence" of not less than B 
class standard shall, in addition to the 
wage prescribed by subclause (2)(b) of this 
clause, be paid an allowance of $8.60 per 
week. 

(ii) The allowance specified herein shall not 
compound by overtime penalty rate or 
weekend/holiday shift premium addition. 

(o) P.H.E.D. In-Charge Allowance: An all pur- 
pose allowance of $8.30 per week shall be paid to 
Powerhouse Engine Drivers in charge. 

(p) Single Operative Power House Allowance: In 
a powerhouse manned by one Power House Engine 
Driver, that employee, in addition to his normal 
classification shall be paid an additional $3.13 per 
week all purpose rate. In a power house which is 
normally manned by more than one engine driver, 
on any occasion when it is manned by one driver, 
he shall be entitled to claim 8 cents in addition to 
his normal hourly rate whilst so engaged. 

(q) Ticketed Operator's Allowance: An 
employee— 

(i) who is either a Ticketed Shovel Operator, 
or Unrestricted Certificated Crane 
Operator, or Locomotive Driver, or 

Power Station Engine Driver, and has 
been operating equipment which requires 
one of the above certificates and 

(ii) is prepared to continue with the normal 
training procedure, and 

(iii) is available, subject to the provision of 
Clause 7(10)(b) to work on any job for 
which he has been trained, and 

(iv) in his Department, is available to be train- 
ed in work, subject to the provisions of 
Clause 7 (10) (b), which may be currently 
outside his range of skills, 

will in recognition of the foregoing be paid a 
ticketed operator's allowance of— 

(aa) after 12 months' continuous service in 
that classification an all purpose rate of 
$4.40 per week, 

(bb) after two years' continuous service in that 
classification an all-purpose rate of a fur- 
ther $3.90 per week to total $8.30 per 
week. 

(5) Construction Allowance: An all-purpose 
disabilities allowance of $4.80 per week shall be 
paid to employees when employed on construction 
work. This allowance shall not apply to employees 
employed in a shop. 

Clause 32.—Redundancy of Employees: Delete 
paragraph (j) of subclause (10) and insert in lieu:— 

(10) (j) The company will arrange for the 
transportation of employees' personal effects, in- 
cluding tools, but excluding boats, vehicles, 
caravans, sheds, garages, and the like, to the loca- 
tion applicable in subclause (10)(h). 

Married employees who wish to transport their 
own personal effects will receive $625.80 and single 
employees $312.90. 

The provisions of this subclause do not apply in 
cases where the new employer accepts this respon- 
sibility. 

Clause 37.—Cyclone Shut-down: Delete subclause (4) 
and insert in lieu: 

(4) An employee who is required to remain at 
work, or who is called out to work during a red 
alert as a result of a cyclone, shall be paid double 
his normal single hourly rate for each hour worked, 
except where this award provides for a higher rate, 
and in addition he shall be paid $26.10 for each 
eight hours he remains at work during the red alert. 

PART II—RAILWAY TRAFFIC OPERATIONS. 

Clause 5.—Allowances: Delete this clause and insert 
in lieu:— 

(5) Allowances. 
(a) Hostling—Locomotive drivers and 

observers who are required to hostle 
locomotives for running shall be paid 31 
cents for all hours worked. 

(b) Trip—Locomotive crews who are re- 
quired to work a trip as defined shall, for 
each day or shift, be entitled to claim- 

Drivers: $20.90 
Observers: $18.30 

(c) Yard—Locomotive crews who are re- 
quired to carry out duties from which they 
cannot qualify for a trip allowance shall 
for each day or shift be entitled to claim 
$7.30. 

(d) The abovementioned hostling allowance 
will be in lieu of any entitlements due 
under Clause 28.—Special Rates and Pro- 
visions of Part I. 
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Clause 8.—Overtime: Delete subclause (i) and insert 
in lieu:— 

(i) Where, pursuant to the provisions of this 
clause, an employer is required to supply a 
meal to an employee free of charge, he shall, if 
he is unable to supply that meal, pay to the 
employee $5.20 in lieu thereof, but an 
employee may not elect to take payment in lieu 
of a meal when the employer is able to supply 
that meal. Any dispute as to the suitability of 
meals supplied by the employer pursuant to 
this paragraph shall be determined by the 
Commission. 

Clause 9.—Distant Work: Delete subclause (d) and 
insert in lieu:— 

(d) An employee who is required to stay away 
from his home site for one night but not more 
than five consecutive nights, shall be entitled 
to receive $5.20 for each night away from his 
home site, providing that this clause does not 
apply to employees who are required to remain 
away from home in accordance with their nor- 
mal roster. 

IRON ORE PRODUCTION AND PROCESSING 
(Hamersley Iron Pty. Limited). 

Award No. 6 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 985 of 1983. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Applicant, and Hamersley Iron Pty. Limited, 
Respondent. 

Before Mr Commissioner B. J. Collier. 
The 23rd day of March, 1984. 

Mr B. M. Wilson on behalf of the applicant. 
Mr J. J. Christian on behalf of the respondent. 
Mr D. Forster intervening on behalf of The Australa- 

sian Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers Western 
Australian Branch and the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia. 

Mr M. H. Beatty intervening on behalf of the Elec- 
trical Trades Union of Workers of Australia (Western 
Australian Branch), Perth. 

Mr G. G. Young intervening on behalf of the 
Building Trades Association of Unions of Western 
Australia (Association of Workers). 

Mr C. Saunders intervening on behalf of the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia. 

Reasons for Decision. 

THE COMMISSIONER: This is an application by the 
Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers to amend the Iron Ore 
Production and Processing (Hamersley Iron Pty 
Limited) Award No. 6 of 1983 so as to increase 
allowances contained therein by 4.3 per cent. 

The arguments advanced by both sides are quite 
similar to those submitted to the Commission in Matter 
No. 984 of 1983 the decision on which was delivered 
earlier today. Like the Newman Award this award is in 
term, its expiry date being 29th September, 1984. Clause 
32.—Wages states that the wage rates specified shall not 
further vary for any reason prior to 31st March, 1983. 
There is no liberty reserved to the parties to apply for a 
variation of allowances prescribed during the term of 
the award. 

The Commission intends to grant this application for 
the reasons expressed in the Reasons for Decision in the 
Newman matter. What was said in that decision applies 
equally here. With respect to wage rates, service pay and 
related matters the parties are referred to my decision of 
25th August, 1982 (63 W.A.I.G. pp. 41-43). 

The parties are requested to produce Minutes to 
reflect the intent of this decision. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 985 of 1983. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Applicant, and Hamersley Iron Pty. Limited, 
Respondent. 

Order. 

HAVING heard Mr B. M. Wilson, and later Mr C. But- 
cher, on behalf of the applicant and Mr J. J. Christian 
on behalf of the respondent, Mr D. Forster intervening 
on behalf of the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union of 
Workers Western Australian Branch and the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, Mr M. H. Beatty intervening on 
behalf of the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, Mr 
G. G. Young intervening on behalf of the Building 
Trades Association of Unions of Western Australia 
(Association of Workers) and Mr C. Saunders, and later 
Mr S. R. Pike, intervening on behalf of the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, hereby orders— 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty. Limited) Award No. 6 of 
1983 be varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period commen- 
cing on or after the 30th day of December, 1983, 
with the exception of subclause (2) of Clause 
5.—Service Payments, of Division 2—Part 1, 
which shall operate from the beginning of the first 
pay period commencing on or after the first day of 
February, 1984. 

Dated at Perth this 30th day of April, 1984. 

(Sgd.)B. J. COLLIER, 
[L.S.] Commissioner. 

Schedule. 
Division 1—Part 1. 

1. Clause 14. — Overtime: Delete subclause 
(3) (e) (vii)—(3) (e) (ix) and insert in lieu:— 

(3) (e) (vii) In any case in which the employee is 
entitled to provision by the company 
of an overtime meal and that meal is 
unable to be supplied by the com- 
pany, then the employee shall be pro- 
vided with a meal allowance of $5.22. 
The company practice will be to sup- 
ply the meal and the employee may 
not elect to take payment in lieu of 
the company providing him with 
such a meal. 

(viii) An employee who is recalled to work 
and who then commences pre-start 
overtime of two hours or more con- 
tinuous with the commencement of 
his ordinary hours of work on any 
day, and who has not been given 
prior notification of the recall to 
work on the pre-start overtime, will 
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be supplied with all meals required to 
be taken by him until he ceases work 
on that day. 

(ix) An employee who, pursuant to a 
notification on the previous day or 
earlier of a requirement to work 
overtime, has provided himself with 
a meal not required owing to less 
time worked than was notified shall 
be paid $5.22. 

2. Clause 15.—Shift Work: Delete subclause (5)(b) 
and insert in lieu:— 

(5) (b) When an. employee to whom paragraph 
(a) of this subclause applies is so employed he shall 
be paid a special allowance of $6.26 for each such 
shift worked by him. 

3. Clause 16.—Weekend Work: Delete subclause 
(3) (a) and insert in lieu:— 

(3) (a) A continuous shift worker (as defined), in 
addition to the rates prescribed by this clause for 
his ordinary shift on a Saturday, shall, for the 
afternoon on that day, be paid an allowance of 
$7.30 extra. 

4. Clause 25.—Distant Work: Delete subclause (5) (a) 
and insert in lieu:— 

(5) (a) In addition to any other entitlements, an 
employee who comes within the provisions of this 
clause and who is required to stay away from his 
home for two or more consecutive nights shall be 
paid an allowance of $5.22 for each such night he is 
absent from his home. 

5. Clause 30—Special Rates and Provisions: Delete 
subclauses (5) (a) and (10)-(19) inclusive and insert in 
lieu:— 

(5) (a) An employee engaged on work involving 
the opening up of house drains or waste pipes or on 
work involving the cleaning of septic tanks or dry 
wells shall, in addition to any allowance to which 
he is otherwise entitled under this clause, be paid 
$2.71 on any day on which he is so employed, but 
this subclause does not apply to the opening up of 
storm water drains or other drains of a similar 
kind. 

(10) H1AB Hoist: An employee required by the 
company to operate a HIAB Hoist, subject to his 
being the holder of the appropriate certificate, 
shall, in addition to any other entitlement, be paid 
an allowance of $2.70 per week. This allowance 
shall continue to be paid thereafter as a flat rate 
weekly entitlement to the employee unless and until 
the employee is advised by the company that he 
may no longer be required to operate a HIAB 
Hoist. 

(11) Height Money: An employee shall be paid 
an allowance of $ 1.36 per day on which he works at 
a height of 15.5 metres or more above the nearest 
horizontal plane but this provision does not apply 
to Linesmen, nor to Riggers and Splicers. 

(12) (a) An Electrical Fitter or Installer who is re- 
quired to carry out work of a Linesman on poles 
and above the ground shall be paid an allowance of 
$ 1.36 per day on which he is so employed. This pro- 
vision shall, when the circumstances exist, apply in 
lieu of the allowance specified by subclause (11) 
and vice versa as the case may be. 

(b) An electrical employee who is required to 
carry out work on high tension electrical towers, 
other than from inside the bucket platform of a 
cheffy picker or from working platforms on the 
towers, and if such work on that tower is carried 
out at a height of 20 metres or more above the 
ground, shall be paid $2.71 per day for any day, or 
part thereof, on which he is so required to work. 

(c) An electrical employee when employed on 
live line washing of the 220 kV power distribution 
system will be paid for each day, or part thereof, an 
allowance of $4.17 per day extra. 

(13) (a) Seven Mile Workshop—Sumps: An 
employee who is required to work inside one or 
more of the sumps specified in subclause (b) hereof 
will, in addition to any allowance to which he is 
otherwise entitled under this clause, be paid $1.36 
on any day on which he is so employed. 

(b) The sumps specified in paragraph (a) hereof 
are:— 

(i) Drop pit sump. 
(ii) Workshop sump for 21, 22 and 23 roads. 

(iii) Workshop sump for 26, 27 and 28 roads. 
(iv) The" three sumps on 18 road. 
(v) Wheel mill sump. 

(vi) Wash rack sump. 
(14) First Aid Certificate. 

(a) An employee who is the holder of a cur- 
rent St. John Ambulance First Aid Cer- 
tificate shall be paid an allowance of 
$2.70 per week. 

(b) This allowance is payable only for actual 
attendance at work and is not payable for 
any period of absence, approved or unap- 
proved. 

(c) An employee will have refunded to him by 
the company the course fees incurred in 
obtaining the above Certificate. 

(15) (a) An employee who is required on any day 
to work away from his normal work area, beyond a 
distance in excess of 20 kilometres therefrom, and 
if there is no crib room provided at that work place 
or if he is not reasonably able to return to his nor- 
mal work area on that day for his midshift meal 
break, shall be provided by the company with a 
midshift crib in an insulated container. 

(b) When Car Examiners, normally employed 
within the area of the Dampier rail environs, are re- 
quired to work outside that normal work area, the 
following provisions shall apply:— 

(i) If the job is anticipated to be of short 
duration and close to Dampier, the Car 
Examiner will proceed to the job and will 
be relieved, when necessary, to partake of 
his midshift meal, or 

(ii) If it is anticipated that the job will occa- 
sion travel of a longer distance which will 
cause the Car Examiner to be away from 
his base for the normal midshift meal 
period, he will be provided with an esky 
of food, and 

(iii) If it is anticipated that it will be necessary 
for overtime to be worked beyond the 
normal end of shift on that day, the offer 
by the company of such overtime will be 
made to the Car Examiner before he 
departs from the Dampier area provided 
that, if the employee is not willing to work 
the then offered overtime, arrangements 
will be made to ensure that he is relieved 
at the normal end of shift whenever 
reasonably practical to do so. 

(16) An employee required to use a heavy percus- 
sion jackhammer will, in addition to any other en- 
titlement, be paid 14 cents per hour so worked by 
him with that heavy jackhammer. 

(17) A boilermaker/welder who is employed in 
"C" Power Station, Dampier, and who is required 
to hold certification and apply competence to carry 
out welding on pressure vessels to Australian Stan- 
dard Code and Certificiates Nos. 3E and 5 will be 
paid an allowance at the rate of $5.20 per week ex- 
tra. The allowance will apply as a flat rate for each 
hour worked including overtime. 

(18) An electrical tradesman or his assistant 
when required to carry out work on the refrigerated 
storage compartment and/or within the mortuary 
room shall be paid an allowance of $2.09 per day. 
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(19) (a) An electrical fitter, electrical installer or 
other electrical tradesman, as the case may be, who 
has successfully completed his apprenticeship and 
who has obtained by external examination and who 
continues to possess a current State Energy Com- 
mission of W.A. Licence of not less than "B" 
Class standard shall be paid an allowance at the 
rate of $10.30 per week. 

(b) The allowance specified by this subclause 
shall not compound by overtime penalty or 
weekend etc. shift premium addition but shall be 
paid for each hour worked and any period of leave 
with pay under this award. 

6. Clause 32.—Wages: Delete subclause (5)-(14) in- 
clusive and insert in lieu:— 

(5) (a) Tradesmen and their assistants when 
employed on maintenance and repair 
work on diesel electric locomotive engines 
within the Rail Workshops (other than 
work performed at a work bench) shall, in 
addition to the wage rates set out in 
subclause (3) be paid an additional 
allowance at the rate of $14.60 per week. 

(b) This allowance shall be in lieu of all 
special rates as otherwise payable under 
this award and shall be added to the ap- 
propriate wage rate for all purposes of 
this award. 

(c) (i) Any fitter or electrician and their 
assistants employed in the heavy 
maintenance or running maintenance 
sections or the railway and employed 
on continuous shift shall be paid for 
time worked on trip maintenance in 
addition to his hourly rate of 25 cents 
per hour. 

(ii) Where on any shift a tradesman 
works for more than four hours on 
trip maintenance he shall be paid the 
addition to his hourly rate for the 
whole of that shift. 

(iii) Leading Hands when working on trip 
maintenance will also be paid the ad- 
ditional rate. 

(6) A mobile plant operator/driver who is ap- 
pointed to train heavy mobile equipment 
operator/drivers (i.e. Dozer, Front End Loader, 
Scraper, Grader Forklift, or Ore and Mullock 
Truck) shall for the time spent in such training be 
paid a margin of $9.90 per week in addition to the 
appropriate margin for his classification. 

(7) Employees loading and/or unloading vessels, 
including loading into wharf sheds (but excluding 
iron ore) shall be paid the appropriate W.W.F. 
hourly rate for such work as amended from time to 
time and as set out in the Waterside Workers 
Award, 1960. 

(8) Plumbers Registration Allowance: Shall con- 
tinue to apply in the terms of the Industrial Com- 
mission decision and at the extra rate of $13.20 per 
week. 

(9) A "Shift Tradesman" as defined and having 
been appointed to that position by the company 
shall be paid in addition to the appropriate wage 
for his classification, the further amount of $9.90 
per week. 

(10) (a) "Experienced Tradesman" shall mean a 
qualified tradesman who has worked at his trade 
for more than one year after completion of his ap- 
prenticeship and who has established with the com- 
pany in his employment as a tradesman either more 
than one year's or two years' as the case may be, 
further experience in the work of that trade in the 
company's operations. 

(b) Subject to the above definition such an ex- 
perienced tradesman shall be paid in addition to the 
wage rate expressed by subclause (3) the further 
amount of— 

(i) For more than one year's ex- 
perience—$5.70 extra. 

(ii) For more than two years' ex- 
perience—$9.90 extra. 

(c) Notwithstanding the above, a tradesman who 
has served his apprenticeship with the company and 
who then continues in his employment as a 
tradesman shall, subject to a minimum of one 
year's experience as a tradesman with the company, 
then qualify as "experienced" and be paid— 

(i) $5.70 extra. 
(ii) Subject to a further 12 months' ex- 

perience a further $4.20 extra. 
(d) For the purposes of this subclause an 

employee classified as a Linesman "A" class, 
Linesman grade II—Rail Signals, Linesman grade 
I—Rail Signals, or Resident Linesman—Rail 
Signals, shall be deemed to be an experienced 
tradesman. 

(11) Certificated Operator's Allowance: The 
following allowances shall be paid for all purposes 
of this award to those employed in positions requir- 
ing particular certification and which the Commis- 
sion by Order in Matter No. CR363 of 1980 deter- 
mined in favour of the F.E.D. and F.U. viz: 

(a) After 12 months' continuous service from 
first being the hoider of the certificate an 
allowance of $5.70 per week, and/or 

(b) after two years' continuous service from 
first being the holder of the certificate an 
allowance of $9.90 per week. 

(12) A Bucket Wheel Reclaimer Operator Pro- 
duct Handling at Tom Price who is also passed out 
as competent to operate the Train Load Out Sta- 
tion (Fines) will then be reclassified and paid the 
wage rate applicable to the Train Load Out Station 
Operator irrespective of which of the two items of 
equipment he may then be operating on any shift. 
It is anticipated that there will normally be two 
such classified positions on each shift. 

(13) A Motor Vehicle Driver employed within 
the Dampier Transport Section who is specifically 
appointed by the company to act as driving instruc- 
tor from time to time in respect of the specific 
training of other employees of that section to 
achieve higher levels of licensed driving competence 
will be paid, in addition to his wage rate under 
Clause 32 of this award, an additional margin of 
$9.90 per week for the time so engaged. 

(14) (a) Tradesmen and their assistants employed 
on maintenance and repair works within "C" 
Power Station, Dampier, shall be paid, in addition 
to the wage rates set out in subclause (3), an 
allowance of $12.50 per week. 

(b) This allowance shall be in lieu of all special 
rates and/or disability allowances otherwise 
payable under this award and shall be added to the 
appropriate wage for all purposes of the award. 

(c) Liberty is allowed to the unions to argue a 
case to the Commission that the allowance 
specified shall be the same as the allowance ap- 
plicable under subclause (5) of this clause. 

Division 1—Part 2—Railway Signals and Communica- 
tions. 

7. Clause 3.—Distant Work: Delete subclause 
(3) (c) (ii) and insert in lieu:— 

(3) (c) (ii) In addition to any other entitlements, 
an employee who comes within the 
provisions of this clause and who is 
required to stay away from his home 
for two or more consecutive nights 
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shall be paid an allowance of $5.22 
for each such night he is absent from 
his home. 

8. Clause 4.—Meals: Delete subclause (2) (b) and in- 
sert in lieu:— 

(2) (b) An Electronics or Communication 
Technician who has otherwise supplied his own 
midshift meal on that day in anticipation of being 
at his home depot for the meal period will be com- 
pensated by the amount of $5.22 as an allowance 
for the meal supplied by him but not then required 
because of the circumstances set out by paragraph 
(a) of this subclause. 

Division 1—Part 3—Rail Traffic Operations. 
9. Clause 6.—Shift Work: Delete subclause (19) and 

insert in lieu:— 
(19) A locomotive driver or observer who is 

rostered to book off at any away from home depot 
on a Sunday or a public holiday, and who is 
thereby not able to be at his normal place of 
residence at the home depot for at least six hours 
between 0600 and 2000 hours on the Sunday or 
public holiday, shall be paid an allowance of $9.39 
in addition to his ordinary rate of wage for the shift 
from which he has then booked off. 

10. Clause 8.—Passenger and Work Crew Trains: 
Delete subclause (5) and insert in lieu:— 

(5) The locomotive driver of any "passenger 
train" as provided herein will be paid an allowance 
of $8.34 per trip and the locomotive observer shall 
be similarly paid an allowance of $4.17 per trip. 

11. Clause 9.—Meals and Meal Allowances: Delete 
subclause (3) and insert in lieu:— 

(3) Notwithstanding the provisions contained in 
this clause, when an employee cannot be supplied 
with the necessary crib(s) by the company he shall, 
for each such crib not supplied to him, be paid a 
meal allowance of $5.22. 

12. Clause 11.—Distant Work: Delete subclause 
(4) (a) and insert in lieu:— 

(4) (a) In addition to any other entitlements, an 
employee who comes within the provisions of this 
clause and who is required to stay away from his 
home for two or more consecutive nights shall be 
paid an allowance of $5.22 for each such night he is 
absent from his home. 

13. Clause 12.—Long Trains—Special Allowance: 
Delete subclause (1) (b) and insert in lieu:— 

(1) (b) Trip Allowance: 
Crew 

Driver Observer 
$ $ 

More than 160 ore cars and 
up to 200 ore cars  18.77 9.39 

More than 200 ore cars and 
up to 220 ore cars  26.08 13.04 

14. Clause 14.—Special Provisions: Delete subclauses 
(1), (2) and (4) and insert in lieu:— 

(1) Banker Engine Crews ex Paraburdoo: In lieu 
of any disability group payment, the crew of 
"banker engines" operating locomotives and 
assisting loaded ore trains to haul out of Parabur- 
doo shall each be paid a special rate allowance of 
$3.13 for any shift on a day when so employed. 

(2) The crew of a loaded ore train in excess of 
100 ore cars and at least three locomotives hauling 
out of Paraburdoo, either to Wombat Junction or 
beyond and through to Dampier, shall, provided 
that'there are no "banker engines" assisting the 
train, be paid a special allowance of $7.30 in the 
case of the driver and $3.65 in the case of the 
observer. 

(4) The locomotive crew responsible for ensuring 
trains are loaded to rail requirements at Tom Price 
shall, when so employed, be paid an allowance of 

$3.65 for each shift or part of a shift in addition to 
any other payment to be made on that day. 

15. Clause 15.—Transfers and Promotions Within 
Rail Traffic Operations: Delete subclause (4) (c) (i) and 
(ii) and subclause (4) (d) (i) and (ii) and insert in lieu:— 

(4) (c) (i) An allowance of $156 in the case of a 
married employee or $57 in the case 
of a single employee in consideration 
of and compensation for the general 
inconvenience and minor alterations 
to domestic fittings etc. 

(ii) The allowance payable to a single 
employee may be subject to a review 
by the company if special cir- 
cumstances should warrant payment 
of a greater amount. 

(d) (i) An additional allowance of up to 
$188 in the case of a married 
employee who, as a house tenant, has 
developed and maintained a garden 
and surrounds to a high standard 
during his occupancy of that house, 

(ii) Where applicable, the allowance of 
up to $188 will include an amount of 
$42 for such an employee/house te- 
nant who has built a fence to com- 
pany specifications during his tenan- 
cy of that house. 

Division 2—Part 1. 
16. Clause 3.—District Allowance and Accommoda- 

tion and Other Charges: Delete subclause (2)(a) and in- 
sert in lieu:— 

(2) (a) Each employee employed by the company 
under this award shall be paid in addition to any 
other entitlement, a District Allowance at the rate 
of $21.90 per week. 

17. Clause 5.—Service Payments: Delete subclause 
(2) and insert in lieu:— 

(2) $ 
0-3 months continuous service  — 
After 3 months continuous service.. 20.90 
After 6 months continuous service.. 25.00 
After 12 months continuous service. 36.50 
After 18 months continuous service. 40.70 
After 2 years continuous service.... 51.10 
After 3 years continuous service.... 54.20 
After 4 years continuous service.... 59.50 
After 5 years continuous service.... 64.70 
After 6 years continuous service.... 67.80 
After 7 years continuous service.... 70.90 

18. Clause 7.—Disability Allowances: Delete 
subclause (3) (a) and insert in lieu:— 

(3) Disability allowance groupings shall be:— 
(a) Cents per hour 

Group 1 52 
Group 2 42 
Group 3 31 
Group 4 29 
Group 5 16 

19. Clause 8.—Tool Allowances: Delete subclause (2) 
and insert in lieu:— 

(2) The tool allowance payable shall be: 
Per week 

$ 
(a) Heavy Equipment Fitter 

Automotive Electrical Fitter 
Motor Mechanic 
Carpenter and Joiner 
Plumber 7.30 

(b) Mechanical and Electrical 
Tradesman other than those listed 
in paragraphs (a) or (c) and 
Bricklayer 6.30 
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per week 
$ 

(c) Boilermaker/Welder 
Welder 
"A" Class Linesman 
Power Linesman—S. and C. 
Assistant Power Linesman—S. 
and C. 
Panel Beater/Spray Painter 
Painter and/or Glazier 4.20 

20. Clause 9.—Redundancy: Delete subclause (10) (j) 
and insert in lieu:— 

(10) (j) The company will arrange for the 
transportation of employees' personal effects in- 
cluding tools, but excluding boats, vehicles, 
caravans, sheds, garages, and the like to the loca- 
tion applicable in subclause (10) (h). 

Married employees who wish to transport their 
own personal effects will receive $522.00 and single 
workers $209.00. 

The provisions of this paragraph do not apply in 
cases where the new employer accepts this respon- 
sibility. 

21. Clause 10.—Travelling on Engagement: Delete 
subclause (7) (d) (i) and (ii) and insert in lieu:— 

(7) (d) (i) An employee employed after the 
registration of this award and to 
whom the assistance specified by this 
subclause is provided shall, subject to 
the completion of two years con- 
tinuous service with the company, be 
then entitled to the refund of $104 of 
the amount of additional assistance 
given to him. 

(ii) Further, an employee who completes 
an additional 12 months of con- 
tinuous service shall then be entitled 
to a further refund of $104 of the ad- 
ditional assistance first given to him 
under this subclause. 

IRON ORE PRODUCTION AND PROCESSING 
(Hamersley Iron Pty. Limited). 

Award No. 6 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 319 of 1984. 

Between the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch and 
Others, Applicants, and Hamersley Iron Pty. 
Limited, Respondent. 

Order. 
HAVING heard Mr D. Forster on behalf of the ap- 
plicants and Mr J. J. Christian on behalf of the respon- 
dent, and by consent the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, hereby orders— 

That the Iron Ore Production and Processir.i 
(Hamersley Iron Pty. Limited) Award No. 6 of 
1983 be varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period commen- 
cing on or after the 6th day of April, 1984. 

Schedule. 
Division 1 —Part i. 

1. Clause 14.—Overtime: Delete subclause 
(3) (e) (vii)-(3) (e) (ix) and insert in lieu:— 

(3) (e) (vii) In any case in which the employee is 
entitled to provision by the company 
of an overtime meal and that meal is 
unable to be supplied by the com- 
pany, then the employee shall be pro- 
vided with a meal allowance of $5.43. 
The company practice will be to sup- 
ply the meal and the employee may 
not elect to take payment in lieu of 
the company providing him with 
such a meal. 

(viii) An employee who is recalled to work 
and who then commences pre-start 
overtime of two hours or more con- 
tinuous with the commencement of 
his ordinary hours of work on any 
day, and who has not been given 
prior notification of the recall to 
work or the pre-start overtime, will 
be supplied with all meals required to 
be taken by him until he ceases work 
on that day. 

(ix) An employee who, pursuant to a 
notification on the previous day or 
earlier of a requirement to work 
overtime, has provided himself with 
a meal not required owing to less 
time worked than was notified shall 
be paid $5.43. 

2. Clause 15.—Shift Work: Delete subclause (5) (b) 
and insert in lieu:— 

(5) (b) When an employee to whom paragraph 
(a) of this subclause applies is so employed he shall 
be paid a special allowance of $6.52 for each such 
shift worked by him. 

3. Clause 16.—Weekend Work: Delete subclause 
(3) (a) and insert in lieu:— 

(3) (a) A continuous shift worker (as defined), in 
addition to the rates prescribed by this clause for 
his ordinary shift on a Saturday, shall, for the 
afternoon on that day, be paid an allowance of 
$7.60 extra. 

4. Clause 25.—Distant Work: Delete subclause (5) (a) 
and insert in lien:— 

(5) (a) In addition to any other entitlements, an 
employee who comes within the provisions of this 
clause and who is required to stay away from his 
home for two or more consecutive nights shall be 
paid an allowance of $5.43 for each night he is ab- 
sent from his home. 

5. Clause 30.—Special Rates and Provisions: Delete 
subclauses (5) (a) and (10)-(19) inclusive and insert in 
lieu:— 

(5) (a) An employee engaged on work involving 
the opening up of house drains or waste pipes or on 
work involving the cleaning of septic tanks or dry 
wells shall, in addition to any allowance to which 
he is otherwise entitled under this clause, be paid 
$2.82 on any day on which he is so employed, but 
this subclause does not apply to the opening up of 
storm water drains or other drains of a similar 
kind. 

(10) HIAB Hoist: An employee required by the 
company to operate a HIAB Hoist, subject to his 
being the holder of the appropriate certificate, 
shall, in addition to any other entitlement, be paid 
an allowance of $2.80 per week. This allowance 
shall continue to be paid thereafter as a flat rate 
weekly entitlement to the employee unless and until 
the employee is advised by the company that he 
may no longer be required to operate a HIAB 
Hoist. 

Dated at Perth this 11th day of May, 1984. 

(Sgd.) B. I. COLLIER, 
Commissioner. 
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(11) Height Money: An employee shall be paid 
an allowance of $1.42 per day on which he works at 
a height of 15.5 metres or more above the nearest 
horizontal plane but this provision does not apply 
to Linesmen, nor to Riggers and Splicers. 

(12) (a) An Electrical Fitter or Installer who is re- 
quired to carry out work of a Linesman on poles 
and above the ground shall be paid an allowance of 
$1.42 per day on which he is so employed. This pro- 
vision shall, when the circumstances exist, apply in 
lieu of the allowance specified by subclause (11) 
and vice versa as the case may be. 

(b) An electrical employee who is required to 
carry out work on high tension electrical towers, 
other than from inside the bucket platform of a 
cherry picker or from working platforms on the 
towers, and if such work on that tower is carried 
out at a height of 20 metres or more above the 
ground, shall be paid $2.82 per day for any day, or 
part thereof, on which he is so required to work. 

(c) An electrical employee when employed on 
live line washing of the 220 K.V. power distribu- 
tion system will be paid for each day, or part 
thereof, an allowance of $4.34 per day extra. 

(13) (a) Seven Mile Workshop—Sumps: An 
employee who is required to work inside one or 
more of the sumps specified in subclause (b) hereof 
will, in addition to any allowance to which he is 
otherwise entitled under this clause, be paid $1.42 
on any day on which he is so employed. 

(b) The sumps specified in paragraph (a) hereof 
are:— 

(i) Drop pit sump. 
(ii) Workshop sump for 21, 22 and 23 roads. 

(iii) Workshop sump for 26, 27 and 28 roads. 
(iv) The three sumps on 18 road. 
(v) Wheel mill sump. 

(vi) Wash rack sump. 
(14) First Aid Certificate. 

(a) An employee who is the holder of a cur- 
rent St. John Ambulance First Aid Cer- 
tificate shall be paid an allowance of 
$2.80 per week. 

(b) This allowance is payable only for actual 
attendance at work and is not payable for 
any period of absence, approved or unap- 
proved. 

(c) An employee will have refunded to him by 
the company the course fees incurred in 
obtaining the above Certificate. 

(15) (a) An employee who is required on any day 
to work away from his normal work area, beyond a 
distance in excess of 20 kilometres therefrom, and 
if there is no cribroom provided at that work place 
or if he is not reasonably able to return to his nor- 
mal work area on that day for his midshift meal 
break, shall be provided by the company with a 
midshift crib in an insulated container. 

(b) When Car Examiners, normally employed 
within the area of the Dampier rail environs, are re- 
quired to work outside that normal work area, the 
following provisions shall apply:— 

(i) If the job is anticipated to be of short 
duration and close to Dampier, the Car 
Examiner will proceed to the job and will 
be relieved, when necessary, to partake of 
his midshift meal, or 

(ii) if it is anticipated that the job will occa- 
sion travel of a longer distance which will 
cause the Car Examiner to be away from 
his base for the normal midshift meal 
period, he will be provided with an esky 
of food, and 

(iii) if it is anticipated that it will be necessary 
for overtime to be worked beyond the 
normal end of shift on that day, the offer 

by the company of such overtime will be 
made to the Car Examiner before he 
departs from the Dampier area provided 
that, if the employee is not willing to work 
the then offered overtime, arrangements 
will be made to ensure that he is relieved 
at the normal end of shift whenever 
reasonably practical to do so. 

(16) An employee required to use a heavy percus- 
sion jackhammer will, in addition to any other en- 
titlement, be paid 15 cents per hour so worked by 
him with that heavy jackhammer. 

(17) A boilermaker/welder who is employed in 
"C" Power Station, Dampier, and who is required 
to hold certification and apply competence to carry 
out welding on pressure vessels to Australian Stan- 
dard Code and Certificates Nos 3E and 5 will be 
paid an allowance at the rate of $5.40 per week ex- 
tra. The allowance will apply as a flat rate for each 
hour worked including overtime. 

(18) An electrical tradesman or his assistant 
when required to carry out work on the refrigerated 
storage compartment and/or within the mortuary 
room shall be paid an allowance of $2.18 per day. 

(19) (a) An electrical fitter, electrical installer or 
other electrical tradesman, as the case may be, who 
has successfully completed his apprenticeship and 
who has obtained by external examination and who 
continues to possess a current State Energy Com- 
mission of W.A. Licence of not less than "B" 
Class standard shall be paid an allowance at the 
rate of $10.70 per week. 

(b) The allowance specified by this subclause 
shall not compound by overtime penalty or 
weekend etc. shift premium addition but shall be 
paid for each hour worked and any period of leave 
with pay under this award. 

6. Clause 32.—Wages: Delete subclauses (5)-(14) in- 
clusive and insert in lieu:— 

(5) (a) Tradesmen and their assistants when 
employed on maintenance and repair 
work on diesel electric locomotive engines 
within the Rail Workshops (other than 
work performed at a work bench) shall, in 
addition to the wage rates set out in 
subclause (3) be paid an additional 
allowance at the rate of $15.20 per week. 

(b) This allowance shall be in lieu of all 
special rates as otherwise payable under 
this award and shall be added to the ap- 
propriate wage rate for all purposes of 
this award. 

(c) (i) Any fitter or electrician and their 
assistants employed in the heavy 
maintenance or running maintenance 
sections of the railway and employed 
on continuous shift shall be paid for 
time worked on trip maintenance an 
addition to his hourly rate of 26 cents 
per hour. 

(ii) Where on any shift a tradesman 
works for more than four hours on 
trip maintenance he shall be paid the 
addition to his hourly rate for the 
whole of that shift. 

(iii) Leading Hands when working on trip 
maintenance will also be paid the ad- 
ditional rate. 

(6) A mobile plant operator/driver who is ap- 
pointed to train heavy mobile equipment 
operator/drivers (i.e. Dozer, Front End Loader, 
Scraper, Grader, Forklift, or Ore and Mullock 
Truck) shall for the time spent in such training be 
paid a margin of $10.30 per week in addition to the 
appropriate margin for his classification. 
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(7) Employees loading and/or unloading vessels, 
including loading into wharf sheds (but excluding 
iron ore) shall be paid the appropriate W.W.F. 
hourly rate for such work as amended from time to 
time and as set out in the Waterside Workers 
Award, 1970. 

(8) Plumbers Registration Allowance: Shall con- 
tinue to apply in the terms of the Industrial Com- 
mission decision and at the extra rate of $13.70 per 
week. 

(9) A "Shift Tradesman" as defined and having 
been appointed to that position by the company 
shall be paid in addition to the appropriate wage 
for his classification, the further amount of $10.30 
per week. 

(10) (a) "Experienced Tradesman" shall mean a 
qualified tradesman who has worked at his trade 
for more than one year after completion of his ap- 
prenticeship and who has established with the com- 
pany in his employment as a tradesman either more 
than one year's or two years' as the case may be, 
further experience in the work of that trade in the 
company's operations. 

(b) Subject to the above definition such an ex- 
perienced tradesman shall be paid in addition to the 
wage rate expressed by subclause (3) the further 
amount of— 

(i) For more than one year's exper- 
ience-—$5.90 extra. 

(ii) For more than two years' exper- 
ience—$10.30 extra. 

(c) Notwithstanding the above, a tradesman who 
has served his apprenticeship with the company and 
who then continues in his employment as a 
tradesman shall, subject to a minimum of one 
year's experience as a tradesman with the company, 
then qualify as "experienced" and be paid— 

(i) $5.90 extra. 
(ii) Subject to a further 12 months' exper- 

ience a further $4.40 extra. 
(d) For the purposes of this subclause an 

employee classified as a Linesman "A" class, 
Linesman grade II—Rail Signals, Linesman grade 
I—Rail Signals, or Resident Linesman—Rail 
Signals, shall be deemed to be an experienced 
tradesman. 

(11) Certificated Operator's Allowance: The 
following allowances shall be paid for all purposes 
of this award to those employed in positions requir- 
ing particular certification and which the Commis- 
sion by Order in Matter No. CR363 of 1980 deter- 
mined in favour of the F.E.D. & F.U. viz. 

(a) After 12 months' continuous service from 
first being the holder of the certificate an 
allowance of $5.90 per week, and/or 

(b) after two years' continuous service from 
first being the holder of the certificate an 
allowance of $10.30 per week. 

(12) A Bucket Wheel Reclaimer Operator Pro- 
duct Handling at Tom Price who is also passed out 
as competent to operate the Train Load Out Sta- 
tion (Fines) will then be reclassified and paid the 
wage rate applicable to the Train Load Out Station 
Operator irrespective of which of the two items of 
equipment he may then be operating on any shift. 
It is anticipated that there will normally be two 
such classified positions on each shift. 

(13) A Motor Vehicle Driver employed within 
the Dampier Transport Section who is specifically 
appointed by the company to act as driving instruc- 
tor from time to time in respect of the specific 
training of other employees of that section to 

achieve higher levels of licensed driving competence 
will be paid, in addition to his wage rate under 
Clause 32 of this award, an additional margin of 
$10.30 per week for the time so engaged. 

(14) (a) Tradesmen and their assistants employed 
on maintenance and repair works within "C" 
Power Station, Dampier, shall be paid, in addition 
to the wage rates set out in subclause (3), an 
allowance of $13.00 per week. 

(b) This allowance shall be in lieu of all special 
rates and/or disability allowances otherwise 
payable under this award and shall be added to the 
appropriate wage for all purposes of the award. 

(c) Liberty is allowed to the unions to argue a 
case to the Commission that the allowance 
specified shall be the same as the allowance ap- 
plicable under subclause (5) of this clause. 

Division I—Part 2—Railway Signals 
and Communications. 

7. Clause 3.—Distant Work: Delete subclause 
(3) (c) (ii) and insert in lieu:— 

(3) (c) (ii) In addition to any other entitlements, 
an employee who comes within the 
provisions of this clause and who is 
required to stay away from his home 
for two or more consecutive nights 
shall be paid an allowance of $5.43 
for each such night he is absent from 
his home. 

8. Clause 4.—Meals: Delete subclause (2) (b) and in- 
sert in lieu:— 

(2) (b) An Electronics or Communication 
Technician who has otherwise supplied 
his own midshift meal on that day in an- 
ticipation of being at his home depot for 
the meal period will be compensated by 
the amount of $5.43 as an allowance for 
the meal supplied by him but not then re- 
quired because of the circumstances set 
out by paragraph (a) of this subclause. 

Division 1—Part 3—Rail Traffic Operations. 
9. Clause 6.—Shift Work: Delete subclause (19) and 

insert in lieu:— 
(19) A locomotive driver or observer who is 

rostered to book off at any away from home depot 
on a Sunday or a public holiday, and who is 
thereby not able to be at his normal place of 
residence at the home depot for at least six hours 
between 0600 and 2000 hours on the Sunday or 
public holiday, shall be paid an allowance of $9.77 
in addition to his ordinary rate of wage for the shift 
from which he has then booked off. 

10. Clause 8.—Passenger and Work Crew Trains: 
Delete subclause (5) and insert in lieu:— 

(5) The locomotive driver of any "passenger 
train" as provided herein will be paid an allowance 
of $8.68 per trip and the locomotive observer shall 
be similarly paid an allowance of $4.34 per trip. 

11. Clause 9.—Meals and Meal Allowances: Delete 
subclause (3) and insert in lieu:— 

(3) Notwithstanding the provisions contained in 
this clause, when an employee cannot be supplied 
with the necessary crib(s) by the company he shall, 
for each such crib not supplied to him, be paid a 
meal allowance of $5.43. 

12. Clause 11.—Distant Work: Delete subclause 
(4) (a) and insert in lieu:— 

(4) (a) In addition to any other entitlements, an 
employee who comes within the provisions of this 
clause and who is required to stay away from his 
home for two or more consecutive nights shall be 
paid an allowance of $5.43 for each such night he is 
absent from his home. 
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13. Clause 12.—Long Trains—Special Allowance: 
Delete subclause (1) (b) and insert in lieu:— 

(1) (b) Trip Allowance: 
Crew 

Driver Observer 
$ $ 

More than 160 ore cars and 
up to 200 ore cars  19.54 9.77 

More than 200 ore cars and 
up to 220 ore cars  27.15 13.57 

14. Clause 14.—Special Provisions: Delete subclauses 
(1), (2) and (4) and insert in lieu:— 

(1) Banker Engine Crews ex Paraburdoo: In lieu 
of any disability group payment, the crew of 
"banker engines" operating locomotives and 
assisting loaded ore trains to haul out of Parabur- 
doo shall each be paid a special rate allowance of 
$3.26 for any shift on a day when so employed. 

(2) The crew of a loaded ore train in excess of 
100 ore cars and at least three locomotives hauling 
out of Paraburdoo, either to Wombat Junction or 
beyond and through to Dampier, shall, provided 
that there are no "banker engines" assisting the 
train, be paid a special allowance of $7.60 in the 
case of the driver and $3.80 in the case of the 
observer. 

(4) The locomotive crew responsible for ensuring 
trains are loaded to rail requirements at Tom Price 
shall, when so employed, be paid an allowance of 
$3.80 for each shift or part of a shift in addition to 
any other payment to be made on that day. 

15. Clause 15.—Transfers and Promotions Within 
Rail Traffic Operations: Delete subclause (4) (c) (i) and 
(ii) and subclause (4) (d) (i) and (ii) and insert in lieu:— 

(4) (c) (i) An allowance of $162 in the case of a 
married employee or $59 in the case 
of a single employee in consideration 
of and compensation for the general 
inconvenience and minor alterations 
to domestic fittings etc. 

(ii) The allowance payable to a single 
employee may be subject to a review 
by the company if special cir- 
cumstances should warrant payment 
of a greater amount. 

(d) (i) An additional allowance of up to 
$196 in the case of a married 
employee who, as a house tenant, has 
developed and maintained a garden 
and surrounds to a high standard 
during his occupancy of that house, 

(ii) Where applicable, the allowance of 
up to $196 will include an amount of 
$44 for such an employee/house te- 
nant who has built a fence to com- 
pany specifications during his tenan- 
cy of that house. 

Division 2—Part J. 
16. Clause 3.—District Allowance and Accommoda- 

tion and Other Charges: Delete subclause (2) (a) and in- 
sert in lieu:— 

(2) (a) Each employee employed by the company 
under this award shall be paid in addition to any 
other entitlement, a District Allowance at the rate 
of $22.80 per week. 

17. Clause 5.—Service Payments: Delete subclause 
(2) and insert in lieu:— 

(2) $ 
0-3 months continuous service  — 
After 3 months continuous service.... 21.80 
After 6 months continuous service.... 26.00 
After 12 months continuous service... 38.00 
After 18 months continuous service... 42.40 
After 2 years continuous service  53.20 

After 3 years continuous service  56.40 
After 4 years continuous service  61.90 
After 5 years continuous service  67.40 
After 6 years continuous service  70.60 
After 7 years continuous service  73.80 

18. Clause 7.—Disability Allowances: Delete 
subclause (3) (a) and insert in lieu:— 

(3) Disability allowance groupings shall be:— 
(a) Cents 

per 
hour 

Group 1 54 
Group 2 44 
Group 3 32 
Group 4 30 
Group 5 17 

19. Clause 8.—Tool Allowances: Delete subclause (2) 
and insert in lieu:— 

(2) The tool allowance payable shall be: 
Per 

Week 
$ 

(a) Heavy Equipment Fitter, 
Automotive Electrical Fitter, 
Motor Mechanic, Carpenter and 
Joiner, Plumber  7.60 

(b) Mechanical and Electrical 
Tradesman other than those listed 
in paragraphs (a) or (c) and 
Bricklayer  6.60 

(c) Boilermaker/Welder, Welder, 
"A" Class Linesman, Power 
Linesman—S. and C., Assistant 
Power Linesman—S. and C., 
Panel Beater/Spray Painter, 
Painter and/or Glazier  4.40 

20. Clause 9.—Redundancy: Delete subclause (10) (j) 
and insert in lieu:— 

(10) (j) The company will arrange for the 
transportation of employees' personal effects in- 
cluding tools, but excluding boats, vehicles, 
caravans, sheds, garages, and the like to the loca- 
tion applicable in subclause (10) (h). 

Married employees who wish to transport their 
own personal effects will receive $543.00 and single 
workers $218.00. 

The provisions of this paragraph do not apply in 
cases where the new employer accepts this respon- 
sibility. 

21. Clause 10.—Travelling on Engagement: Delete 
subclause (7) (d) (i) and (ii) and insert in lieu:— 

(7) (d) (i) An employee employed after the 
registration of this award and to 
whom the assistance specified by this 
subclause is provided shall, subject to 
the completion of two years con- 
tinuous service with the company, be 
then entitled to the refund of $108 of 
the amount of additional assistance 
given to him. 

(ii) Further, an employee who completes 
an additional 12 months of con- 
tinuous service shall then be entitled 
to a further refund of $108 of the ad- 
ditional assistance first given to him 
under this subclause. 
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IRON ORE PRODUCTION AND PROCESSING 
(Mt. Newman Mining Co. Ptv Limited). 

Award Nos. 10 and 10A of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 984 of 1983 

Between the Australian Workers' Union, West Aus- 
tralian Branch, Industrial Union of Workers, Ap- 
plicant, and Mt. Newman Mining Company Pty. 
Limited, Respondent. 

Before Mr Commissioner B. J. Collier. 
The 23rd day of March, 1984. 

Mr B. M. Wilson on behalf of the Applicant. 
Mr O. L. Ihlein on behalf of the Respondent. 
Mr R. A. Keegan intervening on behalf of The 

Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia. 

Mr R. N. Allgrove intervening on behalf of the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

Mr D. G. Bartlem intervening on behalf of the Amal- 
gamated Metal Workers and Shipwrights Union of 
Western Australia and The Australasian Society of 
Engineers, Moulders and Foundry Workers Industrial 
Union of Workers, Western Australian Branch. 

Mr M. H. Beatty intervening on behalf of the Elec- 
trical Trades Union of Workers of Australia (Western 
Australian Branch), Perth. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by the 
Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers for variations to the Iron 
Ore Production and Processing (Mt. Newman Mining 
Co. Pty. Limited) Award Nos. 10 and 10A of 1981. The 
union seeks a 4.3 per cent increase in sundry allowances 
as a consequence of the Commission's review of the Na- 
tional Wage Case 1983. While the application is sup- 
ported by other unions which are parties to the award it 
is opposed by the respondent. 

Clause 4.—Term — of the award states that it 
operates from 17th August, 1982 and remains in force 
until 31st May, 1984. Clause 36.—Liberty to Apply — 
of Part I reserves to the parties a right to seek a varia- 
tion of the award during its currency in respect of 
several matters as does Clause 16 of Part II but, except 
for those allowances expressed in the First Sche- 
dule—Wages, the liberty does not apply to the 
allowances which the union now seeks to review. 

The Commission is empowered by section 40 of the 
Act to vary an award at any time but is restricted in that 
power by subsection (3) in respect of awards which are 
within term. That subsection reads— 

40. (3) Where an award or any provision thereof 
is limited as to its duration the Commission— 

(a) may, subject to such conditions as it con- 
siders fit, reserve to any party to the 
award liberty to apply to vary the award 
or that provision, as the case may be; 

(b) shall not, within the specified term, vary 
the award or that provision, as the case 
may be, unless and to the extent that— 

(i) it is satisfied that, by reason of cir- 
cumstances which have arisen since 
the time at which the specified 
term was fixed, it would be ine- 
quitable and unjust not to do so; 

(ii) on an application made under 
paragraph (a), it is satisfied that it 
is fair and right so to do; or 

(iii) the parties to the award agree that 
the award or provision should be 
varied; and 

(c) may within the specified term cancel the 
award if the parties to the award agree 
that it be cancelled. 

Thus in the absence of a liberty to apply, the Commis- 
sion is specifically prevented from amending the award 
which is in term unless it is satisfied that changed cir- 
cumstances are such that it would be inequitable and un- 
just not to do so. 

The unions argue that circumstances have changed by 
reason of the decision of the Commission in Court Ses- 
sion referred to above (63 W.A.I.G. p.2207) and that 
the claim can be met within the Wage Principles then 
enunciated. It is also said that similar adjustments have 
been approved by the Commission in the award cover- 
ing Cliffs Robe River Iron Associates and, in any event, 
the Commission in Court Session left the matter of ad- 
justment of allowances open to debate after 31st March, 
1983 when it issued its Order on 17th August, 1982. (62 
W.A.I.G. p.2088). 

Dealing with the last matter first, I am quite satisfied 
that the Commission in Court Session had in mind the 
allowances expressed in the First Schedule—Wages 
when the Chief Commissioner made his comments in 
August 1982. Indeed, the First Schedule—Wages was 
the only matter before the Commission in Court Session 
at the time. If the liberty had been intended to extend 
beyond that schedule the award would have so provid- 
ed. It is important to note also that although the Com- 
mission in Court Session indicated that it would make 
provision for liberty to apply with respect to the whole 
schedule it indicated that it was not expressing a view as 
to whether there was any merit in a claim that those 
allowances should vary with wage movements. 

At first sight there does not appear to be any merit in 
the argument advanced that the decision in the General 
Order proceedings opens the way for an adjustment to 
all of the allowances within the award. The allowances 
in tbe body of the award were set for the term of the 
award as has been the practice in this industry over the 
years and, with the exception of Clauses 11 and 13 
which were expressed to vary with General Orders, the 
only other movements which might be said to have been 
contemplated were in those clauses for which liberty to 
apply had been reserved. 

However, the matter is more complex than it first ap- 
pears and the Commission proposes to deal with it in 
two parts. First, those allowances in the First Schedule 
where a liberty to apply has been reserved to the unions. 
Then, a consideration of other allowances within the 
award. 

The allowances contained in the First Sche- 
dule—Wages are all related to wages as one would ex- 
pect them to be, having been grouped together under 
that heading. The Commission in Court Session, under 
its Principle 9 (a) (ii) has decreed that allowances may 
be adjusted from time to time to reflect movements in 
wage rates and, the wage rates having moved by General 
Order of the Commission, I consider that there is good 
reason for the remaining items in the Wages Schedule to 
be adjusted in like manner. Indeed, in the light of the 
reasons expressed by the Commission in Court Session 
in the State Wage Case, and have regard for changes 
made in the principal awards since then, and I example 
the Metal Trades (General) Award, it would be unfair 
not to adjust these allowances. 

I turn now to consider the remaining allowances for 
which no liberty to apply was reserved to the parties. 

The argument that because wage restraint prevented 
the unions from re-opening the wages question im- 
mediately after 31st March, 1983, some type of quid pro 
quo should apply with respect to adjustment of 
allowances has no appeal. Likewise, the fact that 
allowances in the Cliffs Robe River Iron Associates Iron 
Ore Production and Processing Award No. 10 of 1979 
have been increased by 4.3 per cent, of itself, does not 
provide the changed circumstances necessary for the re- 
opening of the instant award. The Commission needs to 
consider whether the extraordinary nature of the Na- 
tional Wage decision and its general adoption by the 
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Commission is a circumstance sufficient to warrant not 
only the re-opening of the award during its term, but a 
positive finding that it would be inequitable and unjust 
not to amend the award. 

In ordinary circumstances, I would dismiss this part 
of the claim quite summarily. When a term is specified 
in an award either by agreement or by arbitration, it 
must be accepted that the provisions contained therein 
are designed to remain unaltered unless an indication is 
given to the contrary. However, the new system which 
has been developed following The Accord and The Na- 
tional Economic Summit, with its attendant guarantees 
from unions in consideration of prima facie full indexa- 
tion in line with CPI movements, is such a prodigious 
change of circumstance that, in my view, the Principles 
enunciated should permeate the barriers of all awards 
whether in term or not and in the light of all the cir- 
cumstances a decision should then be made as to 
whether amendments are warranted. 

Having decided that the wage related allowances con- 
tained in the First Schedule—Wages should be indexed, 
a consideration of the other allowances in the award 
reveals the difficulties in differentiating between them. 
Some are clearly as wage related as those in the First 
Schedule. Others are akin to provisions in other awards 
which have already been indexed and would appear to 
warrant increases. Yet others are unique to the iron ore 
industry and are not as clear cut as the aforementioned. 
However, similar type allowances have now been index- 
ed in the Cliffs Robe River Award and an application is 
pending for amendment to allowances contained in the 
Iron Ore Production and Processing (Goldsworthy Min- 
ing Limited) Award 1981, the term of which expired on 
30th September, 1983. In addition, there is the matter of 
service payments. It is clear from the decision of the 
Commission in Court Session that these payments were 
taken into consideration when wages were determined 
and, to that extent, are clearly wage related. It was then 
said— 

In determining wage rates for the employees of a 
single company in the iron ore industry it should, 
we think, be apparent that it is almost inevitable 
that the Commission should look to the rates 
payable by other employers in the same industry 
and we have decided that we should adopt that 
course on this occasion. In so doing we are con- 
scious of the fact that it has not been uncommon 
for employers and unions engaged in this industry 
to keep a weather eye upon movements in the Metal 
Trades (General) Award and we have done likewise 
in arriving at our decision. Whilst the foregoing ap: 
proach is simple enough to state, it is not quite so 
easy in its practical application for a number of 
reasons including the fact that the several com- 
panies in the industry have pursued different paths 
since their common negotiations in 1974. As a 
result quite significant differences have emerged in, 
for example, service pay schemes and payments 
made under the guise of provident fund schemes. 
Moreover, rates have moved at different times and 
have applied for different periods; some companies 
appear to have been more responsive to industrial 
pressures than others; and there is little doubt that 
on many occasions principle has been sacrificed for 
expediency. Again, from a capacity to pay stand- 
point, all companies have not been equally matched 
and this appears to have had an effect upon the 
rates which have emerged from negotiation. We 
have examined and weighed all of these matters at 
length in the course of our deliberations and we 
have concluded . . . (62 W.A.I.G. 2091). 

In that knowledge, I would have no hesitation in ad- 
justing Clause 18—Service Payments in accordance with 
Principle 9 (c) (i). 

All in all, I have decided that the sensible and proper 
course is to adjust all allowances by 4.3 per cent and to 
make the positive finding as required by section 40 of 
the Act. 
33411—6 

The parties are requested to produce Minutes to 
reflect the intent of this decision. 

BETWEEN THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 984 of 1983. 

Between the Australian Workers' Union, West Aus- 
tralian Branch, Industrial Union of Workers, Ap- 
plicant, and Mt. Newman Mining Company Pty. 
Limited, Respondent. 

Order. 
HAVING heard Mr B. M. Wilson, and later Mr N. Cin- 
quina, on behalf of the applicant and Mr O. L. Ihlein 
on behalf of the respondent, Mr R. A. Keegan interven- 
ing on behalf of The Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia, Mr 
R. N. Allgrove intervening on behalf of the Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch, Mr D. G. 
Bartlem intervening on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western Aus- 
tralia and The Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union of 
Workers Western Australian Branch and Mr M. H. 
Beatty intervening on behalf of the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, hereby orders— 

That the Iron Ore Production and Processing (Mt 
Newman Mining Company Pty Limited) Award 
No. 10 and 10A of 1981 be varied in accordance 
with the following schedule. 

Dated at Perth this 4th day of May 1984. 
(Sgd.)B. J. COLLIER, 

[L.S.] Commissioner. 

Schedule. 
PARTI. 

1. Clause 4.—Term: Delete subclauses (2) and (3) and 
insert in lieu:— 

(2) The rates prescribed in subclauses (1) and (2) 
of the First Schedule—Wages, subclause (3) of 
Clause 11.—Shift work and subclause (4) of Clause 
13.—Weekend Work shall take effect from the 
beginning of the first pay period commencing on or 
after 6th October, 1983. 

(3) The amounts prescribed in Clause 18.—Ser- 
vice Payments shall take effect from the beginning 
of the first pay period commencing on or after 1st 
February, 1984. 

Add a new subclause (4):— 
(4) All other rates prescribed by this award, ex- 

cept those referred to in subclauses (2) and (3) of 
this clause, shall take effect from the beginning of 
the first pay period commencing on or after 31st 
December, 1983. 

2. Clause 10.—Overtime: Delete subclause (5) (d) and 
insert in lieu:— 

(5) (d) Where pursuant to the provisions of this 
subclause, the employer is required to supply a 
meal to an emplbyee free of charge, he shall, if he is 
unable to supply that meal, pay to the employee 
three dollars and 13 cents ($3.13) or a meal voucher 
in lieu thereof, but an employee may not elect to 
take payment in lieu of a meal where the employer 
is able to supply that meal. 
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3. Clause 17.—Special Rates and Provisions: Delete 
subclause (1) (c) and insert in lieu:— 

(I) (c) the said allowance is— 
Cents 

per 
Hour 

Group 1  54 
Group 11  43 
Group III  33 

Delete subclause (1) (j) (i) and insert in lieu:— 
(1) (j) Special Maintenance Rate. 

(i) Subject to the provisions of subparagraph 
(ii) where the conditions under which 
work is to be performed are exceptional 
an employee shall be paid 25 cents per 
hour, in addition to the appropriate 
disability group allowance or any other 
allowance to which he may be entitled. 

Delete subclause (6) and insert in lieu:— 
(6) (a) An employee engaged in work involving 

the cleaning of septic tanks or dry wells shall, in ad- 
dition to any allowance to which he is otherwise en- 
titled under this clause, be paid $2.71 on any day on 
which he is so employed, but this subclause does 
not apply to the opening-up of storm water drains 
or drains of a similar kind. 

(b) An employee who is required to work in or 
handle raw sewerage shall, in addition to any other 
allowance to which he is entitled under any other 
subclause of this clause be paid $2.71 per day which 
shall, where the case requires, include an allowance 
which would otherwise be payable under paragraph 
(a). An employee qualifies for payment under this 
paragraph on any day on which he carries out work 
on large sewerage collection tanks or on the pumps 
connected thereto. 

Delete subclause (11) and insert in lieu:— 
(II) Hiab Hoist. 

(a) Subject to the provisions of paragraph (b) 
an employee who holds the appropriate 
certificate of competency and who is re- 
quired by the employer to operate a Hiab 
Hoist shall, in addition to any other en- 
titlement, be paid an allowance of $2.30 
per week. 

(b) A motor vehicle driver who holds the ap- 
propriate certificate of competency and 
who drives a vehicle equipped with a Hiab 
Hoist which he is required to operate 
shall, in addition to any other entitlement, 
be paid an allowance of $6.30 per week. 

(c) The allowances prescribed above shall 
continue to be paid as a flat rate weekly 
entitlement to the employee unless and 
until he is advised by the employer that he 
is no longer required to operate the Hiab 
Hoist. 

Delete subclause (12) and insert in lieu:— 
(12) Electrical workers, other than Linesmen, 

who are required to work on high tension equip- 
ment on poles and above the ground shall be paid 
an allowance of $1.36 per day for each day or pro- 
portion of such day so worked. 

Delete subclause (13) and insert in lieu:— 
(13) Height Money: An employee shall be paid 

an allowance of $ 1.36 per day on which he works at 
a height of 15.5 metres or more above the nearest 
horizontal plane, but this provision does not apply 
to Linesmen, Riggers and Belt Splicers, nor to elec- 
trical workers to whom subclause (12) applies. 

Delete subclause (15) and insert in lieu:— 
(15) A plumber who, in addition to satisfactorily 

completing an apprenticeship to his trade, holds by 
external examination registration issued pursuant 
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to the Metropolitan Water Supply, Sewerage and 
Drainage Act shall be paid an allowance of $ 11.20 
per week. 

Delete subclause (16) and insert in lieu:— 
(16) An electrical tradesman who, in addition to 

satisfactorily completing an apprenticeship to his 
trade or equivalent training holds by external ex- 
amination a current "A" or "B" License issued 
pursuant to the State Energy Commission Act shall 
be paid an allowance of $9.00 per week. 

Delete subclause (17) and insert in lieu:— 
(17) An allowance of 19 cents per hour shall be 

paid for all hours worked in the Concentrator 
Building at the Mine by Production employees. 
This allowance shall be paid in addition to other 
disability allowances to which the worker is entitl- 
ed, but shall not be compounded by overtime, 
penalty rates, holiday or weekend shift premiums. 

4. Clause 18.—Service Payments: Delete subclause 
(1) and insert in lieu:— 

(1) Subject to the provisions of this clause, 
employees (including Apprentices) shall, in addi- 
tion to payments otherwise due under this award, 
be paid service payments as follows— 

Per 
Week 

$ 
After 3 months' 
continuous service  20.90 

After 6 months' 
continuous service  25.60 

After 12 months' 
continuous service  37.30 

After 18 months' 
continuous service  41.10 

After 2 years' 
continuous service  51.70 

After 3 years' 
continuous service  54.30 

After 4 years' 
continuous service  59.20 

After 5 years' 
continuous service  65.30 

After 6 years' 
continuous service  67.80 

After 7 years' 
continuous service  70.90 

5. Clause 19.—District Allowance: Delete subclause 
(1) and insert in lieu:— 

(1) Subject to the provisions of subclause (3) in 
addition to the wages prescribed in the First Sche- 
dule—Wages an allowance shall be paid at the rates 
set out below, to each employee employed within 
that area of the State situated between south 
latitude 24 degrees and a line running east from 
Carnet Bay to the Northern Territory border — 
$14.60. 

6. First Schedule—Wages: Delete subclause (3) and 
insert in lieu:— 

(3) A Shift Tradesman (as defined) shall be paid 
a margin of $9.50 per week in addition to the ap- 
propriate rate for his classification. 

Delete subclause (4) and insert in lieu:— 
(4) Powerhouse Engine Driver (appointed in 

charge) shall be paid a margin of $7.70 per week in 
addition to the appropriate wage for his classifica- 
tion. 

Delete subclause (7) and insert in lieu:— 
(7) A mobile plant driver/operator who is ap- 

pointed to train heavy mobile equipment 
drivers/operators, i.e. dozer, front-end loader, 
scraper, grader, forklift or ore and mullock truck 
shall, for the time spent in such training, be paid a 
margin of $8.90 per week in addition to the ap- 
propriate margin for his classification. 
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Delete subclause (8) and insert in lieu:— 
(8) An employee engaged on radio coverage for 

track maintenance employees or for contractors 
engaged on track maintenance shall, for the time 
spent on radio coverage, receive an additional 
margin of $5.80 per week. 

Delete subclause (1 l)(a) and insert in lieu:— 
(11) (a) Employees employed as Boiler- 

maker/Welders, Fitters and Turners, Fitters/Wel- 
ders, Fitters, Fitters-Refrigeration, Welders, Panel 
Beaters and/or Spray Painters, Mechanical Fitters, 
Motor Mechanics, Plant Mechanics, Machinists 
First Class, Electrical Fitters, Electrical Installers, 
Electronics Tradesmen, Automotive Electrical Fit- 
ters, Sheet Metal Workers, Fitters-Fuel Injection 
(appointed as such), Brake Equipment Fitters-Rail- 
way, Instrument Makers and/or Repairers, Indus- 
trial Electricians, Electrical Tradesmen-Electronics 
(appointed as such), Electricians Special Class (ap- 
pointed as such), Linesmen, Carpenters and 
Joiners, Plasterers/Wall Tilers, Upholsterers, 
Painters, Plumbers, Bricklayers, and Glaziers and 
Apprentices indentured to such trades shall be paid 
a tool allowance of $6.50 per week. 

Delete subclause (12) and insert in lieu:— 
(12) Experienced Tradesman's Allowance: A 

qualified tradesman shall, after 12 months' con- 
tinuous service with the employer, be paid an 
allowance of $5.30 per week for all purposes which 
shall be increased to $9.50 per week after a further 
12 months' continuous service. 

Delete subclause (13) and insert in lieu:— 
(13) Construction Allowance: A disabilities 

allowance of $3.10 per week shall be paid to 
employees when employed on construction work. 
This allowance shall not apply to employees 
employed in a shop. 

Delete subclause (14) and insert in lieu:— 
(14) Certificated Operator's Allowance: The 

following allowance shall be paid for all purposes 
to employees who are operators of equipment 
covered by F.E.D.F.U. classifications and who are 
certificated in the calling in which they are 
employed: 

(a) $5.30 per week after 12 months' con- 
tinuous service, 

(b) $9.50 per week after two years' con- 
tinuous service. 

Delete subclause (15) and insert in lieu:— 
(15) An Ore and Mullock Truck Driver/Opera- 

tor who is allocated to duties as Test Driver shall be 
paid an allowance of $9.60 per week for time spent 
testing or and mullock trucks. 

Delete subclause (16) and insert in lieu:— 
(16) Riggers who may be called upon from time 

to time to carry out scaffolding work shall be paid 
as follows: 

(a) A Rigger with 12 months' experience in 
. scaffolding work who is undertaking 

training to obtain a certificate of com- 
petency as a Scaffolder, an allowance of 
$4.20 per week. 

(b) A Rigger with a certificate of competency 
as a Scaffolder, an allowance of $8.30 per 
week. 

PART II. 
1. Clause 10.—"Off Roster" and Other Penalties: 

Delete subclause (4) and insert in lieu:— 
(4) A locomotive drive or observer who is 

rostered to book off at an away from home depot 
on a Saturday or Sunday and who is thereby not 
able to be at his normal place of residence at the 
home depot for at least six hours between 0600 and 
2000 hours on the Sunday shall be paid an 
allowance of $7.93 in addition to his ordinary rate 

of wage for the shift from which he has then book- 
ed off and the applicable shift allowance shall app- 
ly. 

2. Clause 11.—Meals and Miscellaneous Allowances: 
Delete subclause (3) and insert in lieu:— 

(3) Notwithstanding the provisions of this 
clause, where an employee cannot be provided with 
a prescribed crib by the employer he shall, in lieu 
thereof be paid an allowance of $3.13. 

3. Clause 14.—Long Train and Locotrol Allowances: 
Delete subclause (1) (a) and insert in lieu:— 
(1) (a) Crews of trains shall be paid long train 
allowances as follows: 

Driver Observer 
$ $ 

Per Per 
Trip Trip 

More than 120 ore but 
less than 160 ore cars. 18.77 13.14 

160 ore cars but less than 
200 ore cars  23.99 16.79 

200 ore cars but less than 
240 ore cars  29.20 20.44 

240 ore cars but less than 
280 ore cars  34.42 24.09 

Delete subclause (2) and insert in lieu :— 
(2) Crews of trains to which the "Sundowner" is 

attached shall, when carrying passengers, be paid 
per trip an additional allowance of $6.26 in the case 
of the Driver and $3.13 in the case of the Observer. 

Delete subclause (3) and insert in lieu:— 
(3) Crews working trains upon which Locotrol 

equipment is in operation shall be paid, in the case 
of a Driver, $17.73 per trip and, in the case of an 
Observer, $11.79 per trip. 

LIFT INDUSTRY 
(Electrical and Metal Trades). 

Award No. 9 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 
Nos 660 of 1983 and 332 of 1984. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Electrical Trades 
Union of Workers of Australia (Western 
Australian Branch), Perth, Applicants, and Otis 
Elevator Co. Pty. Ltd. and Others, Respondents. 

Order. 
HAVING heard Mr D. Skipworth on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Mr W. L. Palmer on behalf of 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Mr C. B. Parks 
on behalf of the respondents, and by consent, the Com- 
mission, pursuant to the powers conferred on it under 
the Industrial Arbitration Act, 1979, hereby orders— 

That the Lift Industry (Electrical and Metal 
Trades) Award No. 9 of 1973 be varied in ac- 
cordance with the following schedule and that such 
variation shall have effect from the beginning of 
the first pay period commencing on or after the 6th 
day of April, 1984. 

Dated at Perth this 18th day of May, 1984. 

(Sgd.) B. J. COLLIER, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 12.—Overtime: Delete paragraph (h) of 

subclause (3) of this clause and insert in lieu:— 
(h) Subject to the provisions of paragraph (j) of 

this subclause a worker required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $3.95 for a meal 
and if, owing to the amount of overtime worked, a 
second or subsequent meal is required he shall be 
supplied with each such meal by the employer or be 
paid $2.75 for each meal so required. 

(2). Clause 16.—Special Rates and Provisions: Delete 
subclause (5) of this clause and insert in lieu:— 

(5) An Electrician—special class, an electrical fit- 
ter and/or armature winder or an electrical installer 
who holds and in the course of his employment 
may be required to use a current A grade or B grade 
licence issued pursuant to the relevant regulation in 
force on the 28th day of February 1979 under the 
Electricity Act, 1945 shall be paid an allowance of 
$10.70 per week. 

3. Clause 17.—Car Allowance: Delete this clause and 
insert in lieu:— 

17.—Car Allowance. 
(1) Where a worker is required and authorised to 

use his own motor vehicle in the course of his duties 
he shall be paid an allowance not less than that pro- 
vided for in the table set out hereunder. 

(2) Where a worker in the course of a journey 
travels through two or more of the separate areas 
payment at the rates prescribed herein shall be 
made at the appropriate rate applicable to each of 
the separate areas traversed. 

(3) A year for the purposes of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 
Rates of Hire for Use of Worker's Own Vehicle on 
Employer's Business 

Engine 
Displacement 

(in cubic 
centimetres) 

Area and Details 1600cc 
Distance travelled a Over and 
year on official 1600cc under 
business c/km c/km 
Metropolitan Area: 

First 8 000 kilometres • 29.9 21.7 
Over 8 000 kilometres  19.2 14.5 

South West Land Division: 
First 8 000 kilometres  30.7 22.5 
Over 8 000 kilometres  19.8 15.0 

North of 23.5 degrees South 
Latitude: 

First 8 000 kilometres  34.4 25.3 
Over 8 000 kilometres  21.9 16.6 

Rest of the State: 
First 8 000 kilometres  31.9 23.3 
Over 8 000 kilometres  20.6 15.5 
(4) "Metropolitan Area" means the area within 

a radius of 50 kilometres from the Perth Railway 
Station. 

"South West Land Division" means the South 
West Land Division as defined by section 28 of the 
Land Act, 1933 excluding the area contained within 
the Metropolitan Area. 

4. Clause 18.—Fares and Travelling Time: Delete this 
clause and insert in lieu:— 

18.—Fares and Travelling Time. 
(1) (a) A worker who, on any day or from day to 

day, is required to work at a job away from his ac- 
customed workshop or depot shall, at the direction 
of his employer, present himself for work at such 
job at the usual starting time. 

(b) A worker to whom paragraph (a) of this 
subclause applies shall be paid at ordinary rates for 
time spent in travelling between his home and the 
job and shall be reimbursed for any fares incurred 
in such travelling, but only to the extent that the 
time so spent and the fares so incurred exceed the 
time normally spent and the fares normally incur- 
red in travelling between his home and his ac- 
customed workshop or depot. 

(c) A worker who with the approval of his 
employer uses his own means of transport for 
travelling to or from outside jobs shall be paid the 
amount of excess fares and travelling time which he 
would have incurred in using public transport 
unless he has an arrangement with his employer for 
a regular allowance. 

(2) A worker to whom subclause (1) of this 
clause does not apply and who is engaged on con- 
struction work or regular repair service and/or 
maintenance work shall be paid an allowance in ac- 
cordance with the provisions of this subclause to 
compensate for excess fares and travelling time 
from the worker's home to his place of work and 
return: 

(a) On places within a radius of 50 kilometres 
from the G.P.O., Perth—$5.90 per day. 

(b) For each additional kilometre up to 60 
kilometres—30 cents per kilometre. 

(c) Subject to the provision of paragraph (d) 
work performed at places beyond 60 
kilometres from the G.P.O., Perth shall 
be deemed to be outside work unless the 
employer and the workers, with the con- 
sent of the union, agree in any particular 
case that the travelling allowance for such 
work shall be paid under this clause in 
which case an additional allowance of 30 
cents per kilometre shall be paid for each 
kilometre in excess of 60 kilometres. 

(d) In respect to work carried out from an 
employer's depot situated more than 60 
kilometres from the G.P.O., Perth, the 
main Post Office in the town in which 
such depot is situated shall be the centre 
for the purpose of calculating the 
allowance to be paid. 

(e) Where transport to and from the job is 
provided by the employer from and to his 
depot or such other place more conve- 
nient to the worker as is mutually agreed 
upon between the employer and worker 
half the above rates shall be paid, provid- 
ed that the conveyance used for such 
transport is provided with suitable seating 
and weatherproof covering. 

(3) For travelling during working hours from 
and to the employer's place of business, or from 
one job to another, a worker shall be paid by the 
employer at ordinary rates. The employer shall pay 
all fares and reasonable expenses in connection 
with such travelling. 

(4) Where Clause 19.—Distant Work of this 
award applies to the majority of the workers 
employed under the award on any construction 
work the provisions of this clause do not apply but 
the provisions of subclause (7) of the said Clause 19 
shall be applied to each worker as if he were sup- 
plied with board and lodging. 

5. Clause 19.—Distant Work: Delete subclause (7) of 
this clause and insert in lieu:— 

(7) Where a worker, supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $5.20 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess 
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travelling time shall be paid for at ordinary rates 
whether or not suitable transport is supplied by the 
employer. 

6. Clause 21.—Holidays and Annual Leave: Delete 
paragraph (c) of subclause (1) of this clause and add 
after paragraph (b) of subclause (6) of this clause the 
following new paragraph (c)— 

(c) The provisions of paragraph (b) hereof do 
not apply to the employees of any employer to 
whom the Third Schedule—38 Hours Week Provi- 
sions applies. 

7. Clause 28.—Lift Industry Allowance: Delete 
subclause (1) of this clause and insert in lieu:— 

(1) Tradesmen and their assistants who perform 
work in connection with the installation, servicing, 
repairing and/or maintenance of lifts and 
escalators other than in the employer's workshops 
shall be paid an amount of $70.70 per week as a lift 
industry allowance in consideration of the 
peculiarities and disabilities associated with such 
work and in recognition of the fact that workers 
engaged in such work may be required to perform 
and/or assist to perform, as the case may be, any of 
such work. 

8. First Schedule—Wages: Delete clauses (1) and (5) 
of this schedule and insert in lieu:— 

(1) The rate of wage payable to each worker 
covered by this award shall be as set out hereunder 
and shall comprise the rate for each classification 
and in addition the special payment assigned to the 
class of work. 

Special 
Rate Payment 
Per Per 

Classifications Week Week 
$ $ 

Electrical Fitter  254.70 18.40 
Electrical Installer  254.70 18.40 
Electrician—Special Class  274.50 18.40 
Fitter Erector  266.90 18.40 
Fitter  254.70 18.40 
Tradesman's Assistant  214.70 14.70 
Tool and Material Storeman ... 225.50 15.20 

(5) (a) Where an employer does not provide a 
tradesman or an apprentice with the tools ordinari- 
ly required by that tradesman or apprentice in the 
performance of his work as a tradesman or as an 
apprentice the employer shall pay a tool allowance 
of:— 

(i) $7.40 per week to such tradesman; or 
(ii) In the case of an apprentice a percentage 

of $7.40 being the percentage which ap- 
pears against his year of apprenticeship in 
clause (3) of this schedule. 

for the purpose of such tradesman or apprentice 
supplying and maintaining tools ordinarily re- 
quired in the performance of his work as a 
tradesman or apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this clause shall be included in, 
and form part of, the ordinary weekly wage 
prescribed in this schedule. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary power tools, 
special purpose tools and precision measuring in- 
struments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer if lost 
through his negligence. 

9. Third Schedule—38 Hour Week Provisions: 
Clause 6.—Overtime: Delete paragraph (f) of subclause 
(3) of this clause and insert in lieu:— 

(f) Subject to the provisions of paragraph (g) of 
this subclause, an employee required to work over- 
time for more than two hours shall be supplied with 
a meal by the employer or be paid $3.95 for a meal 
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and if, owing to the amount of overtime worked, a 
second or subsequent meal is required he shall be 
supplied with each such meal by the employer or be 
paid $2.75 for each meal so required. 

MENTAL HEALTH NURSES' 
Award No. 13 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1009 of 1982. 

Between West Australian Psychiatric Nurses' Associa- 
tion (Union of Workers), Applicant, and the Hon. 
Minister for Health, Respondent. 

Order. 
HAVING heard Mr R. G. Pike on behalf of the Appli- 
cant and Mr J. R. Love on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2nd March, 1984, 
have been complied with, and by consent, hereby 
orders— 

That the Mental Health Nurses' Award No. 13 of 
1947 be amended in accordance with the following 
schedule. 

Dated at Perth this 18th day of May, 1984. 

(Sgd.) G. L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Delete Clause 2.—Arrangement and insert in 

lieu:— 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Term. 
4. Area and Scope. 
5. Definitions. 
6. Hours. 
7. Overtime. 
8. Annual Leave. 
9. Public Holidays. 

10. General Conditions. 
11. Contract of Service. 
12. Sick Leave. 
13. Travelling Time. 
14. Travelling Allowance. 
15. Night Duty. 
16. Post Mortem Attendance. 
17. Charges Against Employees. 
18. Uniforms. 
19. Emergencies. 
20. Higher Duties. 
21. Old and Infirm Employees. 
22. Rate of Pay and Allowances. 
23. Penalty Rates. 
24. Long Service Leave. 
25. Interviews. 
26. Part-Time Employees. 
27. Maternity Leave. 
28. Compassionate Leave. 

Schedule of Respondents. 
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2. After Clause 27.—Matdrnity Leave, add new 
Clause 28.—Compassionate Leave as follows:— 

28.—Compassionate Leave. 
A worker shall, on the death within Australia of 

a wife, husband, de facto wife or de facto husband, 
father, father-in-law, mother, mother-in-law, 
brother, sister, child or stepchild be entitled on 
notice, of leave up to and including the day of the 
funeral of such relation and such leave shall be 
without deduction of pay for a period not ex- 
ceeding the number of hours worked by the worker 
in two ordinary working days. Proof of such death 
shall be furnished by the worker to the satisfaction 
of his employer. 

Provided that payment in respect of compas- 
sionate leave is to be made only where the worker 
otherwise would have been on duty and shall not be 
granted in any case where the worker concerned 
would have been off duty in accordance with his 
roster, or on long service leave, annual leave, sick 
leave, workers' compensation, leave without pay or 
on a public holiday. 

MENTAL HEALTH NURSES' 
Award No. 13 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1010 of 1982. 

Between West Australian Psychiatric Nurses' Associa- 
tion (Union of Workers), Applicant, and the Hon. 
Minister for Health, Respondent. 

Order. 
HAVING heard Mr R. G. Pike on behalf of the Appli- 
cant and Mr J. R. Love on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act 1979, and by con- 
sent, hereby orders— 

That the Mental Health Nurses' Award No. 13 of 
1947 be amended in accordance with the following 
schedule. 

Dated at Perth this 18th day of May, 1984. 

(Sgd.) G. L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Delete Clause 25.—Union Secretary and insert in 

lieu:— 

25.—Interviews. 
A duly accredited representative of the Associa- 

tion shall have the right to enter the hospital 
premises during working hours for the purpose of 
discussing any matter related to this award, or for 
the purpose of interviewing members of the 
Association. 

Prior to entering the hospital premises the 
Association's representative is to advise the 
Psychiatrist Superintendent or Superintendent of 
Nursing or authorised representative of the date 
and time of the proposed visit. 

MENTAL HEALTH 
REHABILITATION ASSISTANTS' 

Award No. 36 of 1965. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1012 of 1982. 

Between West Australian Psychiatric Nurses' Associa- 
tion (Union of Workers), Applicant, and the Hon. 
Minister for Health, Respondent. 

Order. 
HAVING heard Mr R. G. Pike on behalf of the Appli- 
cant and Mr J. R. Love on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act 1979, and by con- 
sent, hereby orders— 

That the Mental Health Rehabilitation 
Assistants' Award No. 36 of 1965 be amended in 
accordance with the following schedule. 

Dated at Perth this 18th day of May, 1984. 

(Sgd.) G. L. FIELDING, 
Commissioner. 

Schedule. 
Delete Clause 17.—Interviews and insert in lieu:— 

17.—Interviews. 
A duly accredited representative of the Associa- 

tion shall have the right to enter the hospital 
premises during working hours for the purpose of 
discussing any matter related to this award, or for 
the purpose of interviewing members of the 
Association. 

Prior to entering the hospital premises the 
Association's representative is to advise the 
Psychiatrist Superintendent or Superintendent of 
Nursing or authorised representative of the date 
and time of the proposed visit. 

No action of the Association's representative 
shall hinder members of the hospital's staff in the 
performance of their duties. 

MENTAL HEALTH 
REHABILITATION ASSISTANTS' 

Award No. 36 of 1965. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1011 of 1982. 

Between West Australian Psychiatric Nurses' Associa- 
tion (Union of Workers), Applicant, and the Hon. 
Minister for Health, Respondent. 

Order. 
HAVING heard Mr R. G. Pike on behalf of the Appli- 
cant and Mr J. R. Love on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2nd March, 1984, 
have been complied with, and by consent, hereby 
orders— 

That the Mental Health Rehabilitation 
Assistants' Award No. 36 of 1965 be amended in 
accordance with the following schedule. 

Dated at Perth this 18th day of May, 1984. 

(Sgd.) G. L. FIELDING, 
[L.S.] Commissioner. 

[L.S.I 

No action of the Association's representative 
shall hinder members of the hospital's staff in the 
performance of their duties. 
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Schedule. 
1. Delete Clause 2.—Arrangement and insert in 

lieu:— 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Area Scope. 
4. Term. 
5. Hours. 
6. Overtime. 
7. Annual Leave. 
8. Public Holidays. 
9. Contract of Service. 

10. Sick Leave. 
11. Travelling Time and Allowances. 
12. Charges Against Workers. 
13. Uniforms. 
14. Emergencies. 
15. Higher Duties. 
16. Long Service Leave. 
17. Interviews. 
18. Maternity Leave. 
19. Part-Time Workers. 
20. Rates of Pay. 
21. Payment of Wages. 
22. Compassionate Leave. 

2. After Clause 21.—Payment of Wages, add new 
Clause 22.—Compassionate Leave as follows:— 

22.—Compassionate Leave. 
A worker shall, on the death within Australia of 

a wife, husband, de facto wife or de facto husband, 
father, father-in-law, mother, mother-in-law, 
brother, sister, child or stepchild be entitled on 
notice, of leave up to and including the day of the 
funeral of such relation and such leave shall be 
without deduction of pay for a period not ex- 
ceeding the number of hours worked by the worker 
in two ordinary working days. Proof of such death 
shall be furnished by the worker to the satisfaction 
of his employer. 

Provided that payment in respect of compas- 
sionate leave is to be made only where the worker 
otherwise would have been on duty and shall not be 
granted in any case where the worker concerned 
would have been off duty in accordance with his 
roster, or on long service leave, annual leave, sick 
leave, workers' compensation, leave without pay or 
on a public holiday. 

METAL TRADES 
(Metropolitan (Perth) Passenger Transport Trust). 

Award No. 1 of 1974. 

. BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 281 of 1984. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, W.A. Branch and Others, Applicants 
and Metropolitan (Perth) Passenger Transport 
Trust, Respondent. 

Order. 
HAVING heard Mr A. Stafford on behalf of the 
Australasian Society of Engineers, Moulders and Foun- 
dry Workers, Industrial Union of Workers, W.A. 
Branch, the Amalgamated Metal Workers and Ship- 
wrights' Union of Western Australia and the Electrical 

Trades Union of Workers of Australia, W.A. Branch 
and Mr G. Wibrow on behalf of the respondent, and by 
consent the Commission, pursuant to the powers con- 
ferred on it under the Industrial Arbitration Act, 1979 
hereby orders— 

That the Metal Trades (Metropolitan (Perth) 
Passenger Transport Trust) Award No. 1 of 1974 
be varied in accordance with the following schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after 6th April, 1984. 

Dated at Perth this 24th day of May, 1984. 
(Sgd.)G. A. JOHNSON, 

[L.S.] Commissioner. 

Schedule. 
1. Clause 16.—Overtime: Delete subclause (7) of this 

clause and insert in lieu:— 
(7) (a) A worker required to work overtime for 

more than two hours, without being notified the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the Trust or 
paid $4.00 for a meal. 

(b) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the Trust shall, unless it has notified the workers 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meals or pay an amount of $2.75 for 
each such second or subsequent meal. 

2. Clause 20.—Special Rates and Provisions: Delete 
subclauses (1), (2), (3), (5) and (6) of this clause and in- 
sert in lieu:— 

(1) Height Money: A worker shall be paid an 
allowance of $1.30 for each day on which he works 
at a height of 15.5 metres or more above the nearest 
horizontal plane. 

(2) Dirt Money: A worker shall be paid an 
allowance of 26 cents per hour when engaged on 
work of an unusually dirty nature, where clothes 
are necessarily unduly soiled or damaged, or boots 
are unduly damaged by the nature of the work 
done. 

(3) A tradesman, not employed as a first-class 
welder who, in addition to his employment as such, 
is also required to do welding, shall be entitled to 
receive 18 cents per day in addition to his ordinary 
rate of pay whilst so engaged. A worker entitled to 
payment under this subclause shall not be entitled 
to claim extra pay for welding under the Higher 
Duties Clause of this award. 

(5) Confined Space: A worker shall be paid an 
allowance of 32 cents per hour when, because of 
the dimensions of the compartment or space in 
which he is working, he is required to work in a 
stooped or otherwise cramped position, or without 
proper ventilation. 

(6) An electrician-special class, an electrical fitter 
and/or an armature winder or an electrical in- 
staller, who holds and in the course of his employ- 
ment may be required to use a current "A" or "B" 
grade licence issued pursuant to the relevant regula- 
tion in force on 28th February, 1978 under the 
Electricity Act, 1945, shall be paid an allowance of 
$10.70 per week. 

3. Clause 27.—Rates of Wages: Delete paragraph (a) 
of subclause (5) of this clause and insert in lieu:— 

(5) Tool Allowance— 
(a) Where the Trust does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
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apprentice in the performance of his work 
as a tradesman or apprentice, the Trust 
shall pay a tool allowance of— 

(i) $7.40 per week to such tradesman, 
or 

(ii) in the case of an apprentice a 
percentage of $7.40, being the 
percentage which appears against 
his year of apprenticeship in 
subclause (3) of this clause, 

for the purpose of such tradesman or ap- 
prentice supplying and maintaining tools 
ordinarily required in the performance of 
his work as a tradesman or apprentice. 

PERMANENT BUILDING SOCIETIES 
(Administration and Clerical Officers). 

Award No. 26 of 1975. 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL COMMISSION. 
No. 1137 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch., Appli- 
cant, and Perth Building Society and Others, 
Respondents. 

Order. 
HAVING heard Mr B. J. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondents, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Permanent Building Societies (Ad- 
ministration and Clerical Officers) Award No. 26 
of 1975 be varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period commen- 
cing on or after the 18th May, 1984. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.)E. R. KELLY, 
IL.S.l Commissioner. 

Schedule. 
Clause 10.—Rates of Pay—Delete this clause and in- 

sert the following: 
10.—Rates of Pay. 

The minimum rates of pay for workers covered 
by this Award shall be as follows with effect from 
the first pay period commencing on or after 18th 
May, 1984.— 

(1) Male and female employees— per 

(a) Clerical/Administrative annum 
Officer: $ 
At 16 years of age  
At 17 years of age  
At 18 years of age  
At 19 years of age  
At 20 years of age  
At 21 years of age or 1st 

year of adult service.... 
At 22 years of age or 2nd 

year of adult service.... 
At 23 years of age or 3rd 

year of adult service.... 
At 24 years of age or 4th 

year of adult service.... 
At 25 years of age or 5th 

year of adult service.... 
At 26 years of age or 6th 

year of adult service.... 

7 216 
7 965 
9 082 

10 900 
12 040 

13 187 

14 214 

14 639 

At 27 years of age or 7th 
year of adult service.... 15414 

At 28 years of age or 8th 
year of adult service.... 15 833 

(b) Classified Clerical/Admin- 
istrative Officers: 
Grade 1—A  16 000 

B  16 425 
C  16 846 
D  17 275 

Grade 2—A  17 702 
B  18 129 
C  18 557 
D  18 982 

(2) An unclassified female officer employed 
as a typist or stenographer and who per- 
forms such work of typing or stenography 
as the case may be for the major and 
substantial part of her working time shall 
be paid an allowance at the rate of not less 
than $156 per annum in the case of a 
typist and $260 per annum in the case of a 
stenographer in addition to the ap- 
propriate rate prescribed above provided 
that in the case of a typist she has satisfied 
the Society that she can attain a speed of 
50 words per minute typing and in the 
case of a stenographer a speed of 50 
words per minute typing and 80 words per 
minute shorthand. 

(3) Part-time Employment. 
(a) Part time employees may be 

employed at an hourly rate for a 
lesser period per week than the 
hours usually worked in each 
establishment. 

(b) Payment of annual leave and sick 
pay for part time employees, shall 
be strictly related proportionately 
in accordance with the number of 
hours worked to the conditions 
prescribed in each establishment 
for full time officers. 

(c) For the purpose of this clause a 
part time employee's weekly hours 
shall not exceed 30 except by agree- 
ment with the Union. 

(d) In the event of any dispute concer- 
ning the employment of any part 
time worker the matter may be 
referred to a Board of Reference. 

PORT HEDLAND PORT AUTHORITY 
PORT CONTROL OFFICERS 

Award No. A1 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 384 of 1984. 

Between Merchant Service Guild of Australia, Western 
Australian Section, Union of Workers, Applicant, 
and Port Hedland Port Authority, Respondent. 

Order. 
HAVING heard Miss M. H. Kuhne on behalf of the ap- 
plicant and Mr S. Home on behalf of the respondent, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Port Hedland Port Authority Port Con- 
trol Officers Award No. A1 of 1982 as varied be 
further varied in accordance with the following 
schedule and that such variation shall have effect as 
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from the beginning of the first pay period commen- 
cing on or after 6th April, 1984 except in the case of 
Clause 13.—Annual Leave which shall have effect 
on and from 31st May, 1984. 

Dated at Perth this 31st day of May, 1984. 
(Sgd.)G. J.MARTIN, 

[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Shift Work: Delete paragraph (a) of 

subclause (8) of this clause and insert in lieu: 
(a) Officers shall receive an allowance of $293 per 

annum for time worked in the handover of 
shifts. 

2. Clause 11.—Meal Allowance: Delete this clause 
and insert in lieu: 

11 .—Meal Allowance. 
An officer shall be paid an allowance of $3.80 

for each day upon which he works a normal 
rostered eight hour shift during which no meal 
break is taken, and $5.70 for each day upon which 
he works a twelve hour shift during which no meal 
break is taken. 

3. (a) Clause 13.—Annual Leave: Delete paragraph 
(b) of subclause (2) of this clause and insert in lieu: 

(b) In no case shall the loading for five weeks' 
leave exceed five-fourths of the Average 
Weekly Earnings Per Employed Male Unit in 
Western Australia, as published by the 
Australian Bureau of Statistics, for the 
September quarter of the year immediately 
preceding that in which the leave commences. 

(b) Delete paragraph (a) of subclause (4) of this clause 
and insert in lieu: 

(a) If after one month's continuous service in any 
twelve monthly period an Officer lawfully ter- 
minates his service or his employment is ter- 
minated by the Authority through no fault of 
the Officer, the Officer shall be paid five- 
twelfths of a week's pay for each completed 
month of service. 

PSYCHIATRIC NURSES' 
(Public Hospitals). 

(Award No. 14 of 1973). 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1014 of 1982. 

Between West Australian Psychiatric Nurses' Associa- 
tion (Union of Workers), Applicant, and Boards of 
Management, Sir Charles Gairdner and Royal 
Perth Hospitals, Respondents. 

Order. 
HAVING heard Mr R. G. Pike on behalf of the Appli- 
cant and Mr J. R. Love on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979, and by con- 
sent, hereby orders— 

That the Psychiatric Nurses' (Public Hospitals) 
Award No. 14 of 1973 be amended in accordance 
with the following schedule. 

Dated at Perth this 18th day of May, 1984. 

(Sgd.)G. L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
After Clause 22.—Compassionate Leave, add new 

Clause 23.—Interviews as follows:— 
23.—Interviews. 

A duly accredited representative of the Associa- 
tion shall have the right to enter the hospital 
premises during working hours for the purpose of 
discussing any matter related to this award, or for 
the purpose of interviewing members of the 
Association. 

Prior to entering the hospital premises the 
Association's representative is to advise the 
Psychiatrist Superintendent or Superintendent of 
Nursing or authorised representative of the date 
and time of the proposed visit. 

No action of the Association's representative 
shall hinder members of the hospital's staff in the 
performance of their duties. 

PSYCHIATRIC NURSES' 
(Public Hospitals). 

(Award No. 14 of 1973). 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1013 of 1982. 

Between West Australian Psychiatric Nurses' Associa- 
tion (Union of Workers), Applicant, and Boards of 
Management, Sir Charles Gairdner and Royal 
Perth Hospitals, Respondents. 

Order. 
HAVING heard Mr R. G. Pike on behalf of the Appli- 
cant and Mr J. R. Love on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2nd March, 1984, 
have been complied with, and by consent, hereby 
orders— 

That the Psychiatric Nurses (Public Hopsitals) 
Award No. 14 of 1973 be amended in accordance 
with the following schedule. 

Dated at Perth this 18th day of May, 1984. 

(Sgd.)G. L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Delete Clause 2.—Arrangement and insert in 

lieu:— 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Term. 
4. Scope. 
5. Definitions. 
6. Hours. 
7. Overtime. 
8. Contract of Service. 
9. Public Holidays. 

10. Long Service Leave. 
11. Maternity Leave. 
12. General Conditions. 
13. Contract of Service. 
14. Sick Leave. 
15. Night Duty. 
16. Uniforms. 
17. Rates of Pay and Allowances. 
18. Penalty Rates. 
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19. Union Membership. 
20. Part-Time Workers. 
21. Higher Duties. 
22. Compassionate Leave. 
23. Interviews. 

2. After Clause 21.—Higher Duties, add new Clause 
22.—Compassionate Leave as follows:— 

22.—Compassionate Leave. 
A worker shall, on the death within Australia of 

a wife, husband, de facto wife or de facto husband, 
father, father-in-law, mother, mother-in-law, 
brother, sister, child or stepchild be entitled on 
notice, of leave up to and including the day of the 
funeral of such relation and such leave shall be 
without deduction of pay for a period not ex- 
ceeding the number of hours worked by the worker 
in two ordinary working days. Proof of such death 
shall be furnished by the worker to the satisfaction 
of his employer. 

Provided that payment in respect of compas- 
sionate leave is to be made only where the worker 
otherwise would have been on duty and shall not be 
granted in any case where the worker concerned 
would have been off duty in accordance with his 
roster, or on long service leave, annual leave, sick 
leave, workers' compensation, leave without pay or 
on a public holiday. 

SLOW LEARNING CHILDREN'S GROUP 
(Salaried Officers). 

Award No. 13 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 95 of 1984. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant, 
and Slow Learning Children's Group of Western 
Australia Inc., Respondent. 

Order. 
HAVING heard Mr J. Kirwan on behalf of the appli- 
cant and Mr A. D. Lucev on behalf of the respondent, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Slow Learning Children's Group 
(Salaried Officers) Award No. 13 of 1977 be varied 
in accordance with the following schedule and that 
such variation shall have effect on and from 24th 
December, 1983. 

Dated at Perth this 26th day of May, 1984. 
(Sgd.)E. R.KELLY, 

[L.S.] Commissioner. 

PSYCHIATRIC NURSES' 
(Public Hospitals). 

(Award No. 14 of 1973). 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 943 of 1983. 

Between West Australian Psychiatric Nurses' Associa- 
tion (Union of Workers), Applicant, and Boards of 
Management, Sir Charles Gairdner and Royal 
Perth Hospitals, Respondents. 

Order. 
HAVING heard Mr R. G. Pike on behalf of the Appli- 
cant and Mr J. R. Love on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2nd March, 1984, 
have been complied with, and by consent, hereby 
orders— 

That the Psychiatric 'Nurses' (Public Hospitals) 
Award No. 14 of 1973 be amended in accordance 
with the following schedule. 

Dated at Perth this 18th day of May, 1984. 

(Sgd.)G. L. FIELDING, 
[L.S.I Commissioner. 

Schedule. 
Clause 33.—District Allowance: Delete subclause (9) 

paragraph (a) of this clause and insert in lieu thereof: 
(9) District Allowances:— 

(a) Married male employees:— 

Col- Col- Column III Col- 
umn umn Exceptions to Standard umn 

I il Town or Place IV 

Nil  
Fitzroy Crossing  
Halls Creek  
Turner River Camp  
Nullagine  
Abydos Research Station. 
Liveringa (Camballin)  
Marble Bar  
Wittenoom  
Port Hedland  
Warburton Misson  
Carnarvon  
Meekatharra  
Mount Magnet  
Wiluna  
Laverton  
Leonora   
Cue  
Kalgoorlie  
Ravensthorpe  
Norseman  
Salmon Gums  
Marvel Loch  
Esperance  
Nil  

Schedule. 
After Clause 20.—Part-Time Workers, add new 

Clause 21.—Higher Duties as follows:— 
21.—Higher Duties. 

(1) An employee called upon to perform work 
carrying a higher minimum rate than his or her 
regular rate of pay for a period of more than four 
hours in the shift shall be paid the higher minimum 
for the time engaged on such work. 
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SLOW LEARNING 
CHILDREN'S GROUP 

(Salaried Officers). 
Award No. 13 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 182 of 1984. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant, 
and the Board of Management, Slow Learning 
Children's Group Incorporated, Respondent. 

Order. 
HAVING heard Mr D. P. Hill on behalf of the appli- 
cant and Mr A. D. Lucev on behalf of the respondent, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Slow Learning Children's Group 
(Salaried Officers) Award No. 13 of 1977 be varied 
in accordance with the following schedule and that 
such variation shall have effect on and from the 
30th December, 1983. 

Dated at Perth this 21st day of May, 1984. 

(Sgd.)D. CORT, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 31.—Shift Work: Delete subclause (1) 

paragraph (a) of this clause and insert in lieu:— 
(1) (a) The loading on the ordinary rates of pay 

for an afternoon or night shift of seven and a half 
hours worked in ordinary hours shall be $8.19. 

SLOW LEARNING 
CHILDREN'S GROUP 

(Salaried Officers). 
Award No. 13 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 511 of 1983. 

Between the Board of Management, Slow Learning 
Children's Group Incorporated, Applicant, and 
Hospital Salaried Officers Association of Western 
Australia (Union of Workers), Respondent. 

Order. 
HAVING heard Mr A. D. Lucev on behalf of the appli- 
cant and Mr D. P. Hill on behalf of the respondent, and 
by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Slow Learning Children's Group 
(Salaried Officers) Award No. 13 of 1977 be varied 
in accordance with the following schedule and that 
such variation shall have effect as from the beginn- 
ing of the first pay period commencing on or after 
the date hereof. 

Dated at Perth this 21st day of May, 1984. 

Schedule. 
Clause 14.—Overtime. 

1. Delete subclause (9) of the clause and insert in lieu: 
(9) (a) Subject to the provisions of paragraph (b) 

of this subclause an employee, other than one ac- 
commodated at the employer's establishment who 
is recalled to work for any purpose shall be paid a 
minimum of two hours at the appropriate overtime 
rate but he shall not be obliged to work for two 
hours if the work for which he was recalled is com- 
pleted in less time, provided that if an employee is 
called out within two hours of starting work on a 
previous call he shall not be entitled to any further 
payment for the time worked within that period of 
two hours. 

(b) Where an employee, other than one ac- 
commodated at the employer's establishment, is 
recalled to work for any purpose, within two hours 
of commencing normal duty, he shall be paid at the 
appropriate overtime rate for that period up until 
the commencement time of normal duty, but the 
employee shall not be obliged to work for the full 
period if the work for which he was recalled is com- 
pleted in less time. 

(c) Where an employee is recalled to duty in ac- 
cordance with paragraphs (a) or (b) of subclause (9) 
in this clause, then the payment of the appropriate 
overtime rate shall commence from: 

(i) In the case of an employee who is on-call, 
from the time the employee starts work; 

(ii) In the case of an employee who is not on- 
call, time spent travelling to and from the 
place of duty where the employee is ac- 
tually recalled to perform emergency duty 
shall be included with actual duty per- 
formed for the purpose of overtime pay- 
ment. 

Provided that where an employee is 
recalled within two hours of commencing 
normal duty, only time spent in travelling 
to work shall be included with actual duty 
for the purpose of overtime payment. 

(d) An employee other than one accommodated 
at the employer's establishment shall, if recalled to 
work: 

(i) Except as provided in placitum (ii) of this 
paragraph, be provided free of charge 
with transport from his home to the 
employer's establishment and return or, 
be paid the vehicle allowance provided in 
Clause 21 of this award. 

(ii) If recalled to work within two hours of 
commencing normal duty and the worker 
remains at work, he shall be provided free 
of charge with transport from his home to 
the employer's establishment or, be paid 
the vehicle allowance provided in Clause 
21 of this award for the journey from the 
worker's home to the employer's 
establishment. 

[L.S.] 
(Sgd.) D. CORT, 
Senior Commissioner. 
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STOREMEN 
(Government). 

Award No. 20 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. II14 of 1982. 

Between the West Australian Shop Assistants and 
Warehouse Employees' Industrial Union of 
Workers, Perth, Applicant, and the Treasurer of 
the State of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr T. M. Bishop on behalf of the ap- 
plicant and Mr J. D. Miller on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Storemen (Government) Award No. 20 
of 1969 be varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period commen- 
cing on or after 1st May, 1984. 

Dated at Perth this 11th day of May, 1984. 

(Sgd.) E. R. KELLY, 
[L.S.] Commissioner. 

STOREMEN 
(State Energy Commission). 

Award No. 4 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 378 of 1984. 

Between the West Australian Shop Assistants and 
Warehouse Employees' Industrial Union of 
Workers, Perth, Applicant, and the State Energy 
Commission of Western Australia, Respondent. 

Order. 
HAVING heard Mr T. Archer on behalf of the appli- 
cant and Mr S. Dunstan and with him Mr N. Fry on 
behalf of the respondent, and by consent the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Arbitration Act, 1979 hereby orders— 

That the Storemen (State Energy Commission) 
Award No. 4 of 1971 be varied in accordance with 
the following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 22nd day of 
February, 1984. 

Dated at Perth this 18th day of May, 1984. 

(Sgd.) G. A. JOHNSON, 
[L.S.] Commissioner. 

Schedule. 
Clause 20.—Wages: Delete this clause and insert in 

lieu thereof: 
20.—Wages. 

The minimum rate of wages payable shall be as 
under:— 

(1) Adults (Classification and wage per week) 
$ 

(a) Storeman in Charge 301.40 
(b) (i) Storeman Grade 1   258.50 

(ii) Storeman Grade 2 261.10 
(iii) Storeman Grade 3   267.40 
(iv) Storeman Grade 4   275.20 
(v) Storeman Grade 5 291.20 

(2) Junior Workers (minimum wage per 
week) 

$ 
Under 16 years of age  108.60 
16 to 17 years of age 137.00 
17 to 18 years of age 162.90 
18 to 19 years of age 191.30 
19 to 20 years of age 217.10 
20 to 21 years of age  240.40 

(3) (a) A worker required to operate a ride- 
on power operated tow motor, a ride- 
on power operated pallet truck or a 
walk beside power operated high lift 
stacker in the performance of his 
duties shall be paid an additional 22 
cents per hour whilst so engaged, 

(b) A worker required to operate a ride- 
on power operated fork lift, high lift 
stacker or high lift stock picker or a 
power operated overhead traversing 
hoist in the performance of his duties 
shall be paid an additional 32 cents 
per hour whilst so engaged. 

(4) Casual hands shall be paid 20 per centum 
in addition to the rate prescribed herein. 

(5) A worker shall receive 27 cents for every 
hour of which he spends 20 minutes of 
more in a cold chamber in which the 
temperature is less than 0 degrees Celsius. 

Schedule. 
1. Clause 2.—Arrangement. 

(A) Retitle Clause 12.—Public Holidays to Clause 
12.—Holidays. 

(B) Insert new Clause 28.—Payment of Wages. 
(C) Renumber former Clause 28 to Clause 29. 
(D) Renumber former Clause 29 to Clause 30. 
(E) Renumber former Clause 30 to Clause 31. 

2. Clause 6.—Hours of Duty: Delete this clause and 
insert in lieu: 

6.—Hours of Duty. 
(1) Subject to the provisions of subclause (2) of 

this clause, 37 Vi hours, exclusive of Saturday and 
Sunday work, shall constitute a week's work. No 
day's work shall exceed seven and one-half hours 
without payment of overtime. 

(2) Provided that, by agreement between the 
employer and unions party to this award, the or- 
dinary hours may be worked over a fortnightly 
period of nine days, exclusive of work performed 
on Saturday, Sunday and the special day off, with 
each day consisting of eight hours and 20 minutes 
without payment of overtime. 

(3) The ordinary hours of work shall be con- 
secutive except for an unpaid meal break which 
shall not exceed one hour. 

(4) The ordinary hours of duty shall be between 
the hours of 6.00 a.m. and 5.30 p.m. Monday to 
Friday inclusive, except for shift workers whose 
conditions of employment are the subject of agree- 
ment between the employer and the unions party to 
this award. 

(5) (a) The ordinary hours of duty within the 
spread of hours provided in subclause (4) of this 
clause shall not be altered without consultation 
with the unions party to this award. 

(b) Notwithstanding the provision of paragraph 
(a) hereof, the ordinary hours of duty for workers 
in Construction and Workshops Group shall be 
from 7.00 a.m. to 3.50 p.m. when working at the 
Muja Power Station site or other major construc- 
tion sites. 
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(6) For the purpose of computing time for which 
payment is to be made, calculations shall be made 
to the nearest one-quarter hour. 

(7) For the purpose of meeting the needs of the 
industry, the employer may require any worker to 
work reasonable overtime, including work on 
Saturdays, Sundays, holidays and special days off, 
at the rate prescribed by this award, and unless 
reasonable excuse exists, the worker shall work in 
accordance with such requirement. 

3. Clause 8.—Guaranteed Week: Delete subclause (1) 
and insert in lieu: 

(1) Subject to the provisions of this clause, the 
employer shall guarantee to each worker, other 
than a casual worker, a full week's work exclusive 
of Saturday and Sunday work. Provided that where 
a nine day fortnight is worked, the employer shall 
guarantee to each worker 75 hours' work over the 
fortnightly period exclusive of Saturday, Sunday 
and the special day off. Each weekly or fortnightly 
period shall stand by itself. 

4. Clause 10.—Long Service Leave: Delete this clause 
and insert in lieu: 

10.—Long Service Leave. 
(1) The conditions embodied in the document 

"Long Service Leave Conditions—State Govern- 
ment Wages Employees" as consolidated in June, 
1980, shall apply with the exception that on and 
from the first day of April, 1977 long service leave 
for the second period of service shall accrue at the 
rate of 13 weeks' leave for seven years of con- 
tinuous service. 

(2) For the purpose of subclause (1) of this 
clause, "13 weeks' leave" shall mean 487i/z hours' 
leave. 

(3) Any long service leave entitlement accrued to 
a worker as at 8th June, 1981 shall be adjusted in 
hours in the ratio of 11 Vi to 40. 

(4) In taking leave, if a worker's leave entitle- 
ment expires part way through a day, the worker 
shall have the option of resuming duty for that full 
day or take the balance of the day as approved 
leave without pay. 

5. Clause 11.—Annual Leave. 
(A) Delete subclauses (1) and (2) of this clause and 

insert in lieu: 
(1) (a) Subject to the provisions of this 

clause, a period of four weeks' leave, with 
payment of ordinary wages as prescribed, 
shall be allowed annually to a worker by the 
employer after a period of 12 months' con- 
tinuous service with the employer. 

(b) For the purpose of paragraph (a) 
hereof, "four weeks' leave" shall mean 150 
hours' leave. 

(c) If the worker so requests, the annual 
leave allowed in paragraph (a) hereof may 
be taken in two periods, provided that each 
period consists of a minimum of 41 and two- 
thirds or 37Vi hours, and that such periods 
are taken in complete weeks in accordance 
with the recognised work pattern of the 
worker concerned. 

(d) In taking leave, if a workers' leave en- 
titlement expires part way through a day, 
the worker shall have the option of resuming 
duty for that full day or take the balance of 
the day as approved leave without pay. 

(e) in addition to the payment for annual 
leave, a worker shall receive a loading 
calculated on the following basis— 

(i) MVi per cent of the worker's "rate 
of wage" calculated at the date of 
accrual; 

(ii) "rate of wage" shall comprise the 
wage a worker would have received 
in respect of the ordinary time he 
would have worked had he not 
been on leave during the relevant 
period; 
but the loading prescribed in this 
paragraph shall not apply to pro- 
portionate leave on termination. 

(B) Renumber subclause (3) to subclause (2). 
Renumber subclause (4) to subclause (3). 

(C) Delete existing subclause (5) and insert in lieu 
as subclause (4): 

(4) Subject to the provisions of subclause 
(5) of this clause, a worker whose employ- 
ment terminates after one month's con- 
tinuous service in any qualifying 12-monthly 
period, shall be paid 2.88 hours' pay in 
respect of each completed week of con- 
tinuous service in that qualifying period. 

Renumber subclause (6) to subclause (5). 
(D) Delete existing subclause (7) and insert in lieu 

as subclause (6): 
(6) A worker whose employment ter- 

minates shall be entitled to payment, in- 
cluding the loading prescribed in subclause 
(l)(e) hereof, for any complete period of an- 
nual leave due to him. 

(E) Renumber subclause (8) to subclause (7). 
Renumber subclause (9) to subclause (8) and 
insert a new subclause (9): 

(9) Any annual leave entitlement ac- 
cumulated to a worker as at 8th June, 1981 
shall be adjusted in hours in the ratio of 
11 Vi to 40. 

6. Clause 12.—Public Holidays. 
(A) Retitle Clause 12.—Public Holidays to Clause 

12.—Holidays. 
(B) Delete paragraph (b) of subclause (1) and in- 

sert in lieu: 
(b) When any of the days mentioned in 

paragraph (a) hereof falls on a Saturday or a 
Sunday, the holiday shall be observed on the 
next succeeding Monday, and if that Mon- 
day is a special day off, or if the holiday 
falls on a special day off, then that special 
day off shall be observed on the next suc- 
ceeding Tuesday. Provided that when Box- 
ing Day falls on a Sunday or a Monday, the 
holiday shall be observed on the next suc- 
ceeding Tuesday; provided further that 
where Boxing Day is so substituted, and 
where the Monday immediately preceding 
that Tuesday is a special day off, then that 
special day off shall be observed on the next 
succeeding Wednesday. In each case, the 
substituted day shall be a holiday without 
deduction of pay and the day for which it is 
substituted shall not be a holiday. 

7. Clause 13.—Payment for Sickness: Delete paragraph 
(b) of subclause (1) and insert in lieu: 

(b) The unused portion of the entitlement 
prescribed in paragraph (a) hereof, in any accruing 
year, shall be allowed to accumulate and may be 
availed of in the next or any succeeding year. Any 
such entitlement accumulated to a worker as at 8th 
June, 1981 shall be adjusted in hours in the ratio of 
11 Vi to 40. 

8. Clause 14.—Compassionate Leave: Delete this 
clause and insert in lieu: 

14.—Compassionate Leave. 
(1) A worker (other than a casual worker) shall, 

on the death within Australia of a wife, husband, 
father, mother, brother, sister, child or stepchild be 
entitled, on notice, to leave up to and including the 
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day of the funeral of such relation, and such leave 
shall be without deduction of pay for a period not 
exceeding the number of hours worked by the 
worker in two ordinary working days. Proof of 
such death shall be furnished by the worker to the 
satisfaction of the employer. 

(2) Provided that payment in respect of compas- 
sionate leave is to be made only where the worker 
otherwise would have been on duty, and shall not 
be granted in any case where the worker concerned 
would have been off duty in accordance with his 
roster, or on long service leave, annual leave, sick 
leave, workers' compensation, leave without pay, 
holiday, or a special day off. 

(3) For the purposes of this clause, the words 
"wife" and "husband" shall include a person who 
lives with the worker as a de facto wife or husband. 

9. Clause 26.—Definitions: Delete subclause (1) and 
insert in lieu: 

(1) Casual Worker: Means a worker employed 
for less than one week continuously but does not 
include a worker who when work is available, 
leaves his employment before the expiration of one 
week. A casual worker shall be paid 20 per cent in 
addition to the minimum rate specified for 37'A 
hours work. 

10. Clause 27.—Wages: Delete the words "The 
minimum rates of wages payable to adult workers 
covered by this award shall be as follows:" and insert in 
lieu the words "The minimum rates of wages for 37 A 
hours' work payable to adult workers covered by this 
award shall be as follows:". 

11. Add new Clause 28.—Payment of Wages: 

28.—Payment of Wages. 
(1) Subject to the provisions of subclause (2) of 

this clause, wages shall be paid fortnightly by 
cheque on each alternate Thursday at the worker's 
recognised work location. 

(2) Where the worker elects in writing, the wages 
shall be paid into a bank account, building society 
or approved credit union; and the receipt of such 
bank, building society or credit union shall be a full 
and sufficient discharge for the amount paid 
thereto. 

(3) Workers who, as at 3rd July, 1981 had 
elected to be paid in cash shall, until they elect 
otherwise, continue to be so paid. 

12. Renumber former Clause 28. — District 
Allowances to Clause 29.—District Allowances. 

13. Renumber former Clause 29.—Power House 
Allowance to Clause 30.—Power House Allowance. 

14. (A) Renumber former Clause 30.—Maternity 
Leave to Clause 31 .—Maternity Leave. 

(B) Delete paragraph (a) of subclause (2) and insert in 
lieu: 

(2) Period of Leave and Commencement of 
Leave. 

(a) Subject to subclauses (3) and (6) hereof, 
the period of maternity leave shall be for 
an unbroken period of from 450 hours to 
1 950 hours and shall include a period of 
225 hours compulsory leave to be taken 
immediately before the presumed date of 
confinement and a period of 225 hours 
compulsory leave to be taken immediately 
following confinement. 

(C) Delete the term "52 weeks" in paragraph (a) of 
subclause (4) and insert in lieu "1 950 hours". 

(D) Delete the term "52 weeks" in paragraph (b) of 
subclause (6) and insert in lieu "1 950 hours". 

(E) Delete the term "52 weeks" in subclause (7) and 
insert in lien "1 950 hours". 

STOREMEN 
(State Energy Commission). 

Award No. 4 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 427 of 1983. 

Between the West Australian Shop Assistants and 
Warehouse Employees' Industrial Union of 
Workers, Perth, Applicant, and the State Energy 
Commission of Western Australia, Respondent. 

Order. 
HAVING heard Mr T. Archer on behalf of the appli- 
cant and Mr S. Dunstan and with him Mr N. Fry on 
behalf of the respondent, and by consent the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Arbitration Act, 1979 hereby orders— 

That the Storemen (State Energy Commission) 
Award No. 4 of 1971 be varied in accordance with 
the following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 22nd day of 
February, 1984. 

Dated at Perth this 18th day of May, 1984. 

(Sgd.)G. A. JOHNSON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Overtime and Sunday Work: Delete 

this clause and insert in lieu: 
9.—Overtime and Sunday Work. 

(1) All time worked by a worker outside that 
worker's usual hours of duty shall be regarded as 
overtime. 

(2) The rates payable for overtime shall be— 
(a) subject to the provisions of paragraph (b) 

hereof, where the worker commences the 
overtime within the period of one and 
one-half hours prior to his usual starting 
time, time and one-half for the time work- 
ed in such one and one-half hour period; 

(b) double time for all time worked on a 
Saturday after 12 noon or on a Sunday; 

(c) subject to the provisions of paragraph (a) 
hereof, double time for all time worked 
between 10.00 p.m. on any of the days 
Monday to Friday inclusive and the 
worker's usual starting time on the next 
day; and 

(d) subject to the foregoing provisions of this 
subclause, time and one-half for the first 
two hours and double time thereafter. 

(3) For the purpose of paragraph (c) of subclause 
(2) of this clause, the expression "usual starting 
time" shall mean the time at which the worker 
usually commences his ordinary hours of duty. 

(4) (a) Subject to the provisions of this 
subclause, a worker who commences to work over- 
time at or after the usual ceasing time and before 
the usual starting time— 

(i) shall, if the overtime exceeds two hours 
and is continuous with his day's work, be 
supplied with a meal by his employer or 
be paid $3.65 for a meal and if, owing to 
the amount of overtime worked, a second 
or subsequent meal is required he shall be 
supplied with a meal by his employer or 
be paid $2.55 in respect of each meal so 
required; and 
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(ii) the continuity of work shall not be deem- 
ed to have been interrupted by any meal 
break allowed within the two hour period 
referred to but no such meal period shall 
be paid for. 

(b) The provisions of subparagraph (i) of 
paragraph (a) hereof shall not apply— 

(i) in respect of any period of overtime for 
which the worker has been notified on the 
previous day or earlier that he will be re- 
quired; or 

(ii) to any worker who lives in the locality in 
which the place of work is situated in 
respect of any meal for which he can 
reasonably go home. 

(c) If a worker to whom subparagraph (i) of 
paragraph (b) hereof applies has, as a consequence 
of the notification referred to in that sub- 
paragraph, provided himself with a meal or meals 
and is not required to work overtime or is required 
to work less overtime than the period notified, he 
shall be paid for each meal provided and not re- 
quired, the appropriate amount prescribed above. 

(d) For the purpose of paragraph (a) (i.e. the 
meal provision) hereof— 

(i) the expressions "usual starting time" and 
"usual ceasing time" mean, respectively, 
the time at which the worker usually com- 
mences and the time at which he usually 
ceases his ordinary hours of duty; and 

(ii) time worked on Saturdays, Sundays, 
holidays or special days off between the 
usual starting time and the usual ceasing 
time shall not be deemed to be overtime. 

(5) A worker who commences to work overtime 
at or after the usual ceasing time and before the 
usual starting time shall be allowed a meal time of 
20 minutes without loss of pay after each four con- 
tinuous hours of overtime worked but only if he 
continues work after the meal time. 

(6) All time worked during the usual meal time 
shall be paid for at overtime rates and such rates 
shall continue until the worker knocks off for his 

(7) (a) A worker required to return to work over- 
time after leaving his employer's premises, and who 
returns home on completion of that overtime, shall 
be paid $4.90 in addition to the following minimum 
payments for any overtime worked, namely— 

(i) if notified of the requirement to work 
overtime before leaving his employer's 
premises— 

(aa) for a minimum of two hours at 
overtime rates on a Saturday; 

(ab) for a minimum of one hour at 
overtime rates on any other week 
day; 

(ii) if not so notified— 
(aa) for a minimum of three hours at 

overtime rates on a Saturday; 
(ab) for a minimum of two hours at 

overtime rates on any other week 
day; 

and the worker shall not be obliged to 
work for the minimum period applicable 
to him if the job for which he has been 
brought in has been completed in less 
time. 

(b) Subject to the provisions of paragraph (c) 
hereof, the allowance of $4.90 prescribed in 
paragraph (a) of this subclause shall be halved 
where the employer provides transport. 

(c) The provisions of paragraph (b) hereof shall 
not apply to workers located at Muja Power Sta- 
tion who shall be paid an allowance of $1.00 when 

special provisions apply in relation to the provision 
of transport by the employer. 

(8) (a) A worker who works overtime on a Sun- 
day shall be paid for not less than four hours at the 
rate applicable to that day, and the worker shall not 
be obliged to work for the four hours if the job for 
which he was brought in is completed in less than 
four hours, but if he is called out for duty more 
than once within a period of four hours from the 
start of a previous call-out for duty, he shall not be 
entitled to any further payment for time worked 
within that period of four hours. 

(b) Subject to the provisions of paragraphs (c) 
and (d) hereof, in addition to the minimum pay- 
ment detailed in subclause (a), a worker required to 
return to work overtime after leaving his 
employer's premises, and who returns home on 
completion of that overtime, shall be paid $4.90. 

(c) The allowance of $4.90 prescribed in 
paragraph (b) of this subclause shall be halved 
where the employer provides transport. 

(d) The provisions of paragraphs (b) and (c) 
hereof shall not apply to workers located at Muja 
Power Station when special provisions apply in 
relation to the provision of transport by the 
employer. 

(9) When a worker is notified to hold himself in 
readiness as from a specific time for a call-out to 
work after ordinary hours, he shall be paid at or- 
dinary rates for the actual time during which he so 
holds himself in readiness. 

(10) A worker shall not work more than 16 hours 
consecutively in any one period of 24 hours. 

(11) (a) When overtime work is necessary, it 
shall, wherever reasonably practicable, be so ar- 
ranged that each worker has at least 10 consecutive 
hours off duty between the work of successive 
days. 

(b) A worker (other than a casual worker) who 
works so much overtime between the termination 
of his ordinary work on one day and the com- 
mencement of his ordinary work on the next day 
that he has not had at least 10 consecutive hours off 
duty between those times, shall, subject to this 
subclause, be released after completion of such 
overtime until he has had 10 consecutive hours off 
duty without loss of pay for ordinary working 
hours occurring during such absence. 

(c) If, on the instructions of his employer, such a 
worker resumes or continues work without having 
had such 10 consecutive hours off duty, he shall be 
paid at double rates until he is released from duty 
for such period and he shall then be entitled to be 
absent until he has had 10 consecutive hours off 
duty without loss of pay for ordinary working 
hours occurring during such absence. 

(d) Where a worker (other than a casual worker) 
is called into work on a Sunday, holiday or special 
day off preceding an ordinary working day, he 
shall, wherever reasonably practicable, be given 10 
consecutive hours off duty before his usual starting 
time on the next day. If this is not practicable, then 
the provisions of paragraphs (b) and (c) of this 
subclause shall apply mutatis mutandis. 

(e) Overtime worked in the circumstances refer- 
red to in subclauses (7) and (8) of this clause shall 
not be regarded as overtime for the purpose of this 
subclause where the actual time worked is less than 
the appropriate minimum period referred to in 
those subclauses. 

(12) (a) An employer may require any worker to 
work reasonable overtime at overtime rates and 
such worker shall work overtime in accordance 
with such requirement. 

(b) No union or association party to this award 
or worker or workers covered by this award shall in 
any way whether directly or indirectly, be a party to 
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or concerned in any ban, limitation, or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(13) Travelling time shall not be regarded as time 
worked within the meaning of this clause: 

2. Clause 30.—Power House Allowance: Delete this 
clause and insert in lieu: 

30.—Power House Allowance. 
(1) A worker who is 19 years of age or more and 

who is employed as a Storeman in the same 
building as other workers who are paid a power sta- 
tion allowance under the provisions of the 
Engineering (S.E.C.) Award No. 1 of 1969, shall be 
paid, in addition to the rates prescribed in Clause 
27 hereof, a power house allowance of $8.90 per 
week. 

(2) The allowance prescribed in subclause (1) of 
this clause shall also be payable pro rata to a 
worker who is employed for more than 20 hours in 
any week in an area where the said allowance is 
payable. 

SUPERMARKETS AND CHAIN STORES (Western 
Australia) WAREHOUSE. 

Award No. 26 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 549 of 1983. 

Between the West Australian Shop Assistants and 
Warehouse Employees' Industrial Union of Workers, 
Perth, Applicant, and G. J. Coles & Co. Ltd., and 
Woolworths (W. A.) Ltd., Respondents. 

Before the Commission in Court Session. 
Mr Senior Commissioner D. E. Cort and 

Mr Commissioners B. J. Collier and G. J. Martin. 
The 17th day of April, 1984. 

Mr T. M. Bishop on behalf of the applicant. 
Mr D. M. Jones on behalf of the respondents. 
Mr C. D. Lambert intervening on behalf of the Con- 

federation of Western Australian Industry (Inc.). 

Reasons foi Decision. 
THE SENIOR COMMISSIONER: In the October 1983 
Wage Case the Commission in Court Session adopted 
Principles formulated by the Australian Conciliation 
and Arbitration Commission in the National Wage 
Decision 1983 when a system of centralised wage fixa- 
tion was reinstituted. Those Principles displaced the ap- 
proach of the Commission in Court Session in January 
1983 when it made a General Order restraining increases 
in remuneration. As part of the October 1983 decision, 
it was decided that "although it is unlikely that there is 
any award in which an equitable base has not by now 
been established, the opportunity to bring a claim for- 
ward for that purpose should be kept open until 31st 
December, 1983" (63 W.A.l.G. 2207). 

This application by the West Australian Shop 
Assistants and Warehouse Employees' Industrial Union 
of Workers, Perth to amend the Supermarkets and 
Chain Stores (Western Australia) Warehouse Award 
No. 26 of 1982 is such a claim. 

The Supermarkets and Chain Stores Award is binding 
on storemen employed in distribution centres by G. J. 
Coles & Co. Ltd. and Woolworths (W.A.) Ltd. and 
whilst the parties agree that the meal money in Clause 
11.—Meal Money should be increased, the employers 
oppose a claim to increase the wage rates in Clause 
27.—Wages of the award by $8.40 per week. These 
reasons for decision concern that claim and it is intend- 
ed that an interim order issue from the proceedings so 
that the parties may discuss a further claim by the union 
for a reduction in working hours. 

The claim for an increase of $8.40 per week in the 
wage rates of these storemen is founded on the proposi- 
tion that the wage in this State should be the same as 
that payable to storemen employed by the two named 
firms in South Australia. Principle 6—Anomalies and 
Inequities applies and, in view of the grounds advanced 
in support of the claim, it is desirable to set out 
paragraphs (iii) and (iv) of sub-part (a) of that Princi- 
ple:— 

(iii) The doctrines of comparative wage justice and 
maintenance of relativities should not be relied 
upon to establish an anomaly because there is 
nothing rare or special in such situations and 
because resort to these concepts would destroy 
the overriding concept of this Principle. 

(iv) The only exception to (iii) is that adjustment of 
awards to establish an equitable base may be 
processed as anomalies. All such claims should 
be lodged by 31st December, 1983. 

The concept of an "equitable base" was adopted by 
the Commission in Court Session in January 1983 to 
produce fairness as between employees when a "wage 
pause" was introduced (63 W.A.l.G. 257). It was then 
said:— 

We also agree with the Australian Commission 
that a pause in wages must rest on an equitable base 
... An examination of awards on an industry by 
industry basis has proceeded in this jurisdiction, in 
most instances in accordance with the principle of 
comparative wage justice. That is to say by ad- 
justing rates of pay by reference to what is payable 
to the same kind of employee in the same industry. 
Such a process inevitably involves a time lag and 
there may be a few industries in which adjustments 
are yet to be made to bring employees here in to line 
with their counterparts. Now to adopt a 
"guillotine" approach and thus cut those 
employees off at a wage level below that of their 
counterparts elsewhere in those cases where a firm 
and recognised nexus exists would not be equitable 
and would force employees into a position where 
they would be making a greater notional contribu- 
tion than their fellow Australians in similar occupa- 
tions. Such a situation ought not to be con- 
templated unless it were plainly indicated by the cir- 
cumstances of the industry or employer concerned. 
(At page 259.) 

Award No. 26 of 1982 issued on 28th July, 1982 and 
came into force on 1st June, 1982 for a term of one year 
(62 W.A.l.G. 2124) and so far as it applies to distribu- 
tion centres operated by G. J. Coles & Co. Ltd. and 
Woolworths (W.A.) Ltd. the award replaced the Shop 
and Warehouse Award No. 32 of 1976. We are told by 
the union that the nature of the operations conducted by 
the two firms "are quite distinct from the remainder of 
retail industry" and also that every State other than 
Tasmania "has sought to regulate the wages and work- 
ing conditions in their distribution centres by means of a 
separate and distinct document which is different and 
which contains substantially higher wages than the 
general warehousing award in each State". 

It was said that in early 1981 it was agreed that the 
rates of pay, in the distribution centres in this State 
would be lifted to and maintained at the rate payable in 
the Eastern States (it was also stated before us that the 
comparative rate was to be the one paid by G. J. Coles 
& Co. Ltd. in Victoria). It was said that, as a conse- 
quence, on three occasions in 1981 and 1982 the com- 
parative rate in this State was identical with the wage 
payable in South Australia. Finally it was demonstrated 
that the rate of wage in this State is lower than those ap- 
plicable in New South Wales, Victoria and South 
Australia and slightly higher than that in Queensland. 
The rate in Tasmania was not shown (exhibit C). 

The employers, in opposing the claim, deny a "firm 
and recognised nexus" between the rate in this State and 
that in South Australia and evidence was adduced to 
that effect from the State personnel manager, Wool- 
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worths (W.A.) Ltd. who was involved in the negotia- 
tions with the union in 1981 and 1982. The personnel 
manager in examination-in-chief averred that in 1981 
following an increase in the wage rate in Tasmania it 
was decided broadly that there would be a "com- 
parative rate" for the "Southern States", namely, 
Tasmania, Victoria, South Australia and Western 
Australia but no direct comparison. It was also said 
that, in 1982, whilst there was a comparison between 
this State and South Australia there was no arrangement 
as to the creation of a nexus between the States. His 
evidence was not challenged. Otherwise we think it suf- 
ficient to state that, generally, the employers submitted 
that there being no firm and recognised nexus with the 
South Australian rates the claim could not be ac- 
commodated within the Principles adopted by the Com- 
mission in October 1983. 

The union has established that the South Australian 
rate was adopted in this State in the negotiations in 1981 
and 1982 but not the existence of a "firm and recognis- 
ed nexus". The evidence of the personnel manager 
stands and the view is taken that a firm and recognised 
nexus is a nexus which already has been acknowledged 
by the parties or the Commission although in the 
absence of comment the continuing adoption over a 
number of years of a rate applicable elsewhere may well 
be taken as the recognition of a nexus. To this extent we 
agree with the submissions of the employers but it does 
not follow that the application must fail. 

It is common ground that in early 1981 it was agreed 
that the wage rate in this State would be "comparative" 
with rates elsewhere. In 1981 and utilising the relevant 
rate of pay applicable to employees of G. J. Coles & 
Co. Ltd., the agreed rate was somewhat lower than that 
in Victoria, slightly higher than in Tasmania and the 
same as the one in South Australia. The same general 
comment may be made with respect to the rate agreed in 
1982 and it should be remarked that the Western 
Australian rate which has been taken is the one in force 
after the "phasing in" period. 

In view of what we have been told as to the 
endeavours to obtain a separate and distinct document 
in each of the States, other than Tasmania, which is dif- 
ferent from the General Warehousing Award and also 
the concept of comparing like with like, it is somewhat 
surprising, although not unusual, for the wage rates for 
employees of these firms in the other States to be dif- 
ferent the one from the other—in some States the rate 
also differs as between the two firms. By way of illustra- 
tion the rate payable by G. J. Coles & Co Ltd. ranges 
from $272.20 in Tasmania to $304.60 in New South 
Wales in comparison with the rate of $275.10 in this 
State. 

k seems to us that, in determining the rates to be paid 
in this State in 1981 and in 1982, the parties felt it was 
equitable to look to rates in Victoria, South Australia 
and Tasmania but adopted the rate applicable in South 
Australia. In that context we consider it appropriate for 
this Commission to fix an equitable base by doing just 
that. 

We are concerned here with an application to amend 
an award issued as recently as July 1982 and to grant the 
claim would be to maintain the basis upon which the 
award was founded. The Full Bench of the South 
Australian Industrial Commission in reasons for deci- 
sion delivered on 3rd August, 1983 determined that rate 
for the purposes of the "wage pause" and whilst at the 
time our "guidelines" were somewhat different from 
those in South Australia that does not mean that the 
South Australian rate is no longer appropriate for the 
purposes of Award No. 26 of 1982. Next to allow the 
claim would not be a vehicle for general improvements 
in pay and conditions and, on what has been stated by 
the union, the circumstances warranting the improve- 
ment are of a special and isolated nature. 

The parties are required to prepare the minutes of the 
proposed order and it is intended that the order shall 
operate from the beginning of first pay period to com- 
mence on or after today's date. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 549 of 1983. 

Between the West Australian Shop Assistants and 
Warehouse Employees' Industrial Union of 
Workers, Perth, Applicant, and G. J. Coles & Co. 
Ltd. and Woolworths (W.A.) Ltd., Respondents. 

Order. 
HAVING heard Mr T. M. Bishop on behalf of the ap- 
plicant, Mr D. M. Jones on behalf of the respondents 
and Mr C. D. Lambert intervening on behalf of the 
Confederation of Western Australian Industry (Inc.), 
the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979 hereby orders— 

That the Supermarkets and Chain Stores 
(Western Australia) Warehouse Award No. 26 of 
1982 be varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period commen- 
cing on or after the date hereof. 

Dated at Perth this 17th day of April, 1984. 

By the Commission in Court Session, 

(Sgd.) D. CORT, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 27.—Wages. Delete subclauses (1), (2) and 

(3) of this clause and insert the following in lieu:— 
(1) Adults (Classification and wage per week): 

(a) Storeman/Woman 
(i) During first 3 months' 

service $284.10 
(ii) After 3 months' service $287.40 

(iii) After 12 months' ser- 
vice  $290.70 

(b) A worker who is employed to operate a 
ride-on power operated tow-motor, ride- 
on power operated pallet truck or a walk 
beside power operated high-lift stacker: 

(i) During first 3 months' 
service $288.60 

(ii) After 3 months' service $291.90 
(iii) After 12 months' ser- 

vice  $295.10 
(c) A worker who is employed to operate a 

ride-on power operated forklift, high-lift 
stacker, or high-lift stock picker, or a 
power overhead traversing hoist: 

(i) During first 3 months' 
service $293.00 

(ii) After 3 months' service $296.20 
(iii) After 12 months' ser- 

vice  $299.50 
(d) Storeman who is required by the employer 

to be in charge of a store or warehouse or 
other employees, shall be paid the follow- 
ing all purpose amount in addition to the 
rates prescribed in paragraph (a), (b) and 
(c) of this clause: 

(i) If placed in charge of a 
store or warehouse with 
no other workers or if 
placed in charge of less 
than three other 
workers  $9.00 

(ii) If placed in charge of 
three or more other 
workers but less than 10 
other workers  $16.60 

(iii) If placed in charge of 10 
or more other workers . $31.90 

33411—7 
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(2) The minimum rates of pay payable to junior 
workers covered by this award shall be the follow- 
ing percentage of the adult classification for such 
work performed: 

% 
Under 16 years of age  40 
At 16 years of age  50 
At 17 years of age  60 
At 18 years of age  70 
At 19 years of age  80 
At 20 years of age  90 

(3) Date of Operation: From the beginning of the 
first pay period commencing on or after 17th April, 
1984. 

2. Delete figure $3.00 in Clause 11.—Meal Money 
and insert $3.80 in its place. 

WESTERN AUSTRALIAN SCHOOL OF NURSING 
(Salaried Officers.) 

Award No. 37 of 1978. 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL COMMISSION. 
No. 97 of 1984. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant, 
and Hon. Minister for Health, Respondent. 

Order. 
HAVING heard Mr J. Kirwan on behalf of the appli- 
cant and Mr A. D. Lucev on behalf of the respondent, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Western Australian School of Nursing 
(Salaried Officers) Award No. 37 of 1278 be varied 
in accordance with the following schedule and that 
such variation shall have effect on and from 24th 
December, 1983. 

Dated at Perth this 26th day of May, 1984. 

(Sgd.)E. R.KELLY, 
[U.S.] Commissioner. 

Schedule. 
Clause 31.—District Allowance: Delete subclause (9) 

paragraph (a) of this clause and insert in lieu thereof: 
(9) District Allowances:— 

(a) Married male employees:— 
Col- 
umn 

I 
Dist- 
rict 
No. 

6 
5 

4 
3 

2 

I 
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AWARDS—Interpretation of— 
MCKEL MINING AM) PROCESSING. 

Award No. 18 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 928 of 1983. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Applicant, and Western Mining Corporation 
Limited, Respondent. 

Before Mr Commissioner G. J. Martin. 
The 25th May, 1984. 

Mr N. Cinquina on behalf of the applicant. 
Mr P. L. Scott on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application the appli- 
cant seeks, pursuant to section 46 of the Industrial Ar- 
bitration Act, 1979 a declaration of the true interpreta- 
tion of that part of the Nickel Mining and Processing 
Award No. 18 of 1975 as varied, consolidated and fur- 
ther varied, contained in Schedule 2.—Long Service 
Leave, subclause 4.—Payment for Period of Leave (61 
W.A.I.G. p.931 at p.942). 

That subclause reads as follows: 
4.—Payment for Period of Leave. 

(1) A worker shall, subject to paragraph (3) of 
this subclause, be entitled to be paid for each week 
of leave to which he has become entitled or is deem- 
ed to have become entitled the rate of pay ap- 
plicable to him at the date he commences such 
leave. 

(2) Such rate of pay shall be the rate applicable 
to him for the standard weekly hours which are 
prescribed by this award (or agreement), but in the 
case of casuals and part time workers shall be the 
rate for the number of hours usually worked up to 
but not exceeding the prescribed standard. 

(3) Where by agreement between the employer 
and the worker the commencement of the leave to 
which the worker is entitled or any portion thereof 
is postponed to meet the convenience of the 
worker, the rate of payment for such leave shall be 
at the rate of pay applicable to him at the date of 
accrual, or, if so agreed, at the rate of pay ap- 
plicable at the date he commences such leave. 

(4) The rate of pay: 
(a) shall include any deductions from wages 

for board and/or lodging or the like 
which is not provided and taken during 
the period of leave; 

(b) shall not include shift premiums, overtime, 
penalty rates, special rates, disability 
allowances, fares and travelling 
allowances or the like. 

(5) In the case of workers employed on piece or 
bonus work or any other system of payment by 
results the rate of pay shall be calculated by averag- 
ing the worker's rate of pay for each week over the 
previous three monthly period. 

The circumstances giving rise to the application are as 
follows: 

An employee of the respondent commenced employ- 
ment with it on 31st August, 1971 in its nickel mining 
and processing operations at Kambalda, subject to the 
provisions of the award specified earlier herein. 

On 12th November, 1982 the employee suffered a 
disability which resulted in him being absent from work 
frcm that day until 23rd August, 1983 and on which 
date on the advice of his medical practitioner and the 
consent of the respondent he terminated the contract of 
employment on the ground that he is totally in- 
capacitated for employment. 

Column III 
Exceptions to Standard 

Town or Place 

Nil  
Fitzroy Crossing  
Halls Creek   
Turner River Camp  
Nullagine  
Abydos Research Station. 
Liveringa (Camballin).... 
Marble Bar  
Wittenoom  
Port Hedland  
Warburton Misson  
Carnarvon  
Meekatharra  
Mount Magnet  
Wiluna  
Laverton  
Leonora   
Cue  
Kalgoorlie  
Ravensthorpe  
Norseman  
Salmon Gums  
Marvel Loch  
Espcrance  
Nil  
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During that period of absence from work the 
employee was in receipt of weekly payments in ac- 
cordance with section 18 and Schedule 1 of the 
Workers' Compensation and Assistance Act, No. 86 of 
1981. Prior to his incapacity the employee was 
employed in the calling of a Hydraulic Twin and Treble 
Jumbo Operator (61 W.A.I.G. p.93S at p.941) (machine 
drilling) in an underground mining operation and was 
remunerated in accordance with Clause 34.—Piece 
work of the award. 

That clause provides for a system of remuneration ac- 
cording to quantities of work performed (contract min- 
ing) and enables an employee to receive payments in ex- 
cess of those which he would receive as a daily service 
time employee. 

Such an employee is guaranteed not less than the time 
work rates of wages by virtue of subclause (4) of Clause 
34.—Piece work of the award. 

By virtue of paragraphs (5) and (6) of subclause 
2.—Long Service of Schedule 2.—Long Service Leave 
of the award (61 W.A.I.G. p.931 at p.943) the employee 
had completed on 31st August, 1982 11 years of con- 
tinuous service. (The period between 12th November, 
1982 and the date of termination, 23rd August, 1983 
whilst constituting continuous service for the purpose of 
long service leave, only counts to the extent of 15 work- 
ing days service in any year of employment for the pur- 
pose of calculating an employee's entitlement to long 
service leave.) 

In accordance with paragraphs (2), (4) and (6) of 
subclause 3.—Period of Leave of Schedule 2.—Long 
Service Leave of the award the employee was entitled to 
a payment upon the termination of his contract of 
employment equivalent to 11.7 weeks wages. 

It is the value of those wages to which the applicant's 
question is directed. The respondent paid the employee 
an amount calculated on the basis of the time rate of 
wage applicable under the award to the calling in which 
the employee was employed prior to his incapacity, 
operative at the date of the termination of the contract 
of employment plus service pay, a scheme which the 
respondent conducts for its employees outside of the 
provisions of the award. 

That was also the payment the employee received 
from the respondent for each week of his period of in- 
capacity prior to the termination of the contract of 
employment. He received it each fortnightly pay day by 
reporting to the respondent's pay office in Kambalda. 

That payment arose from section 18 of and the First 
Schedule to, the Workers' Compensation and 
Assistance Act, 1981 which provides in Clause 11 of the 
latter as follows: 

11.—Subject to clauses 12, 13, 14, 15 and 16 for 
the purpose of this Act "weekly earnings" means— 

(1) where the work performed by the worker 
in the employment in which the disability 
occurs is subject to an industrial award or 
industrial agreement or, if it is not so sub- 
ject but there is an industrial award or in- 
dustrial agreement which applies to work 
of the same type or which can be fairly ap- 
plied to the work, the total wages, salary, 
or other remuneration payable, at the 
time of the incapacity, for a week's work 
in such employment, under the industrial 
award or industrial agreement, plus any 
over award or service payment payable on 
a regular basis as part of the worker's 
wages, salary or other remuneration or 

(2) where a person is working under an agree- 
ment to perform 

(a) a specified quantity of work for a 
specified sum; 

(b) work on piece rates; 
(c) work on a bonus or commission 

system; or 

(d) work under any other system for 
payment by results 
the wages, salary, or other 
remuneration that is, at the time of 
the incapacity, prescribed, apart 
from that agreement for a week's 
work in the employment in which 
the disability occurs, under an in- 
dustrial award or industrial agree- 
ment relevant to such employment 
or, if there is no industrial award 
or industrial agreement so rele- 
vant, under an industrial award or 
industrial agreement pertaining to 
that type of work which can be 
fairly applied plus any over award 
or service payment payable on a 
regular basis as part of the 
worker's wages, salary or other 
remuneration 

but excluding in each case referred to in subclauses 
(1) and (2)— 

(3) overtime, being any payment for the 
hours in excess of the number of hours 
stated in the industrial award or industrial 
agreement, as ordinary hours which con- 
stitute a week's work; and 

(4) any bonus or incentive, shift allowance, 
week-end or public holiday penalty 
allowance, district allowance, industry 
allowance, meal allowance, living 
allowance, clothing allowance, travelling 
allowance, or other allowance. 

(5) 

(My emphasis.) 
The applicant contends that the employee's long ser- 

vice leave payments should have been calculated upon 
the rates of pay referred to in paragraph (5) of subclause 
4.—Payment for Period of Leave of Schedule 2.—Long 
Service Leave of the award, that is the calculation for 
"workers employed on piece or bonus work of any 
other system of payment by results" and which rate of 
pay is calculated by averaging the employee's earnings 
for each week over the previous three monthly period. 

(That calculation caters for the fluctuations in the 
daily and weekly earnings of a piece worker due to the 
varying quantities of work completed from day to day.) 

In the case of the employee in question the applicant 
says that the calculation should be made in respect of 
the three months prior to 12th November, 1982 the date 
of the occurrence of the incapacity and the last period in 
which he performed work for the respondent and in 
which period he was a piece worker. 

The respondent argues that the time the employee was 
deemed to be entitled to long service leave by virtue of 
paragraph (4) of subclause 3.—Period of Leave of 
Schedule 2.—Long Service Leave of the award, was im- 
mediately prior to the date of the termination of the 
contract of employment. 

The employee's right to leave arose from placitum (d) 
of subclause (2) of that subclause which reads as 
follows: 

(2) Subject to the provisions of paragraph (5) 
and (6) of this subclause where a worker has com- 
pleted at least 10 years service, the amount of leave 
shall be— 

(a) in respect of 10 years service so complet- 
ed—13 weeks; 

(b) in respect of 10 years service completed 
after the first 10 years—13 weeks; 

(c) in respect of each seven years service com- 
pleted after the first 20 years—13 weeks; 
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(d) on the termination of the worker's 
employment 

(i) by his death 
(ii) in any circumstances otherwise 

than by his employer for serious 
misconduct 

in respect of the number of years service 
with the employer completed since he last 
became entitled to an amount of long ser- 
vice leave—a proportionate amount on 
the basis of 14 weeks leave for 10 years 
service or as the case may be on the basis 
of 13 weeks leave for seven years service. 

(My emphasis—61 W.A.I.G. p.931 at p.943.) 
At that date the respondent submits the rate of pay 

for the long service leave calculation would be in ac- 
cordance with paragraphs (1), (2), and (4) of subclause 
4.—Payment for Period of Leave of Schedule 2.—Long 
Service Leave of the award. Paragraph (1) reads per- 
tinently— 

(1) A worker shall, subject to paragraph (3) of 
this subclause be entitled to be paid for each week 
of leave to which he has become entitled or is deem- 
ed to have become entitled the rate of pay ap- 
plicable to him at the date he commences such 
leave. (61 W.A.I.G. p.931 at p.944.) 

As the employee at that time was not in fact a piece 
worker the respondent submitted that the wages payable 
for the long service leave to which he was entitled would 
not be calculated in accordance with paragraph (5) of 
subclause 4.—Payment for Period of Leave of Schedule 
2.—Long Service Leave of the award but in accordance 
with the time rate of pay arising from paragraph (2) of 
that subclause and which reads: 

(2) Such rate of pay shall be the rate applicable 
to him for the standard weekly hours which are 
prescribed by this award (or agreement), but in the 
case of casuals and part time workers shall be the 
rate for the number of hours usually worked up to 
but not exceeding the prescribed standard (61 
W.A.I.G. p.931 at p.944). 
plus service pay. 

The question thus becomes what does the phrase in 
paragraph (1) of subclause 4.—Payment for Period of 
Leave of the clause "the rate of pay applicable to him at 
the date he commences such leave" (being the date im- 
mediately prior to the termination of the contract of 
employment by virtue of paragraph (4) of subclause 
3.—Period of Leave) mean? 

There seems to be no doubt that at the date of the ter- 
mination of the contract of employment, the employee 
was employed by the respondent, the contract of 
employment not having been disturbed by the period of 
absence due to the incapacity (see 57 W.A.I.G. p.1270) 
and that immediately prior to the termination the 
employee was not performing work for the respondent 
by reasons of his incapacity and had not done so since 
12th November, 1982 and he was not being paid wages 
by the respondent as the award conferred no right upon 
the employee to receive or obligation upon the employer 
to pay, wages for that period of incapacity. 

During the period of incapacity the employee received 
moneys of a different kind—compensation under the 
Workers' Compensation and Assistance Act, 1981. 
Thus there was not at the time the employee was deemed 
to have become entitled to Long Service Leave namely 
immediately prior to the date of termination, a rate of 
pay applicable to him under the award. 

The words "rate of pay" are used on a number of oc- 
casions in subclause 4.—Payment for Period of Leave 
in the Long Service Leave clause and in my view they 
raise no question of ambiguity. 

In paragraph (1) they refer to "the rate of pay ap- 
plicable to him", (an employee) at the date he com- 
mences leave, that is the moneys the employee was 
receiving by virtue of the operations of the award and 
any other moneys arising from his contract of employ- 
ment. Paragraph (2) applies to a daily service time 

employee by relating those moneys to particular hours 
of work, paragraph (4) qualifies what constitutes those 
moneys for long service leave payment and paragraph 
(5) explains how to calculate the long service leave pay- 
ment for employees whose remuneration is governed by 
quantities of work performed. Those various uses do 
not in my view on any wage change the basic meaning of 
the words "rate of pay". 

There is a rate of pay prescribed in the award for 
every calling in which an employee is employed be it 
time work—Schedule 1 .—Wages or piece work—Clause 
34.—Piece Work and to ascertain what rate of pay is ap- 
plicable to him—an employee—only requires the iden- 
tification of that calling. 

But a rate of pay does not exist absolutely or in a vac- 
uum—it only becomes applicable to an employee for the 
purpose of work performed or an absence from work 
due to: personal illness or injury other than when an 
employee is entitled to payment under the Workers' 
Compensation and Assistance Act. 1981 (Clause 
10.—Payment for Sickness subclause (7)—61 W.A.I.G. 
p.931 at p.934), holidays, annual leave, and long service 
leave or a payment in lieu of annual and long service 
leave which in the ordinary case would be immediately 
subsequent to a period of work performed or an 
absence, for which payment arises under the award. 

In the instant case there was no rate of pay applicable 
to the employee arising out of the award immediately 
prior to or at the date of the termination of the contract 
of service. 

The last occasion on which the employee was entitled 
to a rate of pay under the award was when he performed 
work for the respondent and that was 12th November, 
1982 and it is that date, in my view that we have to 
return to for the purpose of the employee's long service 
leave payment. 

At that date the employee was a piece worker and in 
accordance with paragraph (5) of subclause (4).—Pay- 
ment for Period of Leave of the clause in Schedule 
2.—Long Service Leave of the award the amount of the 
employees payment for long service leave is to be 
calculated by averaging the employees rate of pay, 
namely his earnings under the piece work agreement or 
contract with the respondent pursuant to Clause 
34.—Piece Work of the award, for each week over the 
three months immediately preceeding 12th November, 
1982. 

I thus so interpret the provisions of subclause 
4.—Payment for Period of Leave of Schedule 2.—Long 
Service Leave of the award and I remind the parties of 
their rights under subsection (2) of section 46 of the In- 
dustrial Arbitration Act, 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 928 of 1983. 

Between the Australian Workers' Union West 
Australian branch, Industrial Union of Workers, 
Applicant, and Western Mining Corporation 
Limited, Respondent. 

Order. 
HAVING heard Mr N. Cinquina on behalf of the appli- 
cant and Mr P. L. Scott on behalf of the respondent, 
the Commission pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979 and at the re- 
quest of the applicant pursuant to section 46 of the 
aforesaid Act, hereby orders and declares— 

That upon the true interpretation of the provi- 
sions of subclause 4.—Payment for Period of 
Leave of the Long Service Leave Clause contained 
in Schedule 2.—Long Service Leave to the Nickel 
Mining and Processing Award No. 18 of 1975 as 
varied, consolidated and further varied— 

The rate of pay applicable to an employee 
who is deemed to have become entitled to long 
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service leave pursuant to subclause 3.—Period 
of Leave of the abovementioned Schedule 
2.—Long Service Leave of the Nickel Mining 
and Processing Award No. 18 of 1975 and 
which employee last performed work for the 
respondent hereto under a system of piece 
work pursuant to Clause 34.—Piece Work of 
that award shall be calculated in accordance 
with paragraph (5) of subclause 4.—Payment 
for Period of Leave of Schedule 2.—Long Ser- 
vice Leave to the award, with the previous 
three monthly period specified therein being 
the three months immediately preceding the 
date upon which the employee last received 
wages payable under the award, from the 
respondent. 

Dated this 30th day of May, 1984. 
(Sgd.)G. J. MARTIN, 

[L.S.] Commissioner. 

INDUSTRIAL MAGISTRATE— 
Complaints Before— 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint Nos94, 95, 96, 97 and 98 of 1984. 

Between Australian Builders Labourers Federated 
Union of Workers (W.A. Branch), Complainant, 
and T. A. and G. M. Epskamp, Defendant. 

Before Industrial Magistrate Mr K. F. Chapman Esq., 
S. M. 

The 29th day of March, 1984. 

Decision. 
THE MAGISTRATE: In relation to this matter, a 
witness by the name of Reed was called by the defendant 
to give evidence in relation to a conversation which took 
place between the defendant and the sister of Mr 
Michael Joseph Olsen. Despite the objection raised by 
the advocate for the complainant, I allowed this 
evidence to be given to substantiate that such a conver- 
sation took place, but as Mr Olsen's sister was not call- 
ed, I was not prepared to allow it into evidence to 
substantiate the truthfulness of the statements made by 
her. 

Having considered that evidence, I am satisfied that a 
conversation did take place between Mr Olsen's sister 
and the defendant the outcome from which Mr Olsen 
had an interview with the defendant. 

Of the conversation between Mr Olsen's sister and the 
defendant, it is interesting to note the defendant's 
evidence. On page 23 of the transcript he says, and I 
quote:-— 

Helen, Mike Olsen's sister, said, "My brother-in- 
law's been doing bricklaying. Is there any chance of 
you giving him a job?" 

It is significant to note that the defendant makes no 
mention of the fact that Mr Olsen's sister indicated the 
relationship between the defendants and her brother 
should be that of contractor and subcontractor. Indeed, 
on that evidence, it would seem to me that it was con- 
templated the relationship would be one of 
employee/employer. In any event, suffice to say that on 
the evidence the conversation took place between Mr 
Olsen's sister and the defendant and as a result, an inter- 
view between the defendant and Mr Olsen occurred and 
from that interview, a relationship between the two was 
established. 

The evidence relating to the relationship established is 
very much in conflict. It would seem to me that the par- 
ties themselves were not entirely clear as to what that 
relationship was. Indeed, if one is to examine the 
evidence of the defendant, it is significant to note that 
the defendant only refers to the relationship as a sub- 
contractor in response to a leading question from his ad- 
vocate. In this regard I quote from page 27 of the 
transcript:— 

Mrs Bentley: Why did you refer to Mr Olsen as a 
subcontractor? 

Mr Epskamp: From what I was led to believe to 
start with, he would be able to hold 
his own as a bricklayer. 

Mrs Bentley: Did you believe that he was in fact a 
subcontractor? 

Mr Epskamp: After he started with me? 
Mrs Bentley: Yes. 
Mr Epskamp: Well we worked together. We were 

partners. 
Mrs Bentley: Can you tell the court why it was 

you indicated payments to sub- 
contractors and listed Mr Olsen? 
Did you believe that Mr Olsen was a 
subcontractor to you? 

Mr Epskamp: I did. 
Mrs Bentley: That is why you listed him there? 
Mr Epskamp: Yes. 

During cross-examination, Mr Epskamp at page 31 of 
the transcript was asked a question by Mr Cuomo. 

Mr Cuomo: Turning now to Exhibit 1, the tax 
return sheets, why is Michael there 
described as a subcontractor on 
both sheets? 

Mr Epskamp: Because that was what I was trying 
to make out of him. 

In that regard, I find the defendant's evidence quite 
vague and unreliable. However, on the other hand, Mr 
Olsen's evidence is far more clear and to a large extent 
has not been challenged in cross-examination. Of the 
conversation between Mr Olsen and the defendant at the 
initial interview, Mr Olsen's evidence was that he asked 
the defendant to take over his apprenticeship, but the 
defendant said he could not as he himself was not a 
qualified tradesman. Mr Olsen then goes on to say that 
the defendant said he would put him on as a bricklayer's 
labourer and would try to teach him the trade while he 
was working for him and that if he was good enough, he 
would take him into partnership with him. 

However, under cross-examination, Mr Olsen con- 
ceded that to his knowledge he did not think that the 
defendant really specified whether or not he would be 
employed as a bricklayer or as a labourer and seems to 
have come to the conclusion that he would be, and I 
quote, "more or less a labourer because I could not be a 
bricklayer if I did not go through an apprenticeship". 

It would seem to me from the evidence surrounding 
the initial interview that one of three relationships may 
have been established. Firstly, that of 
employer/employee; secondly, that of contractor/sub- 
contractor and thirdly, that of partnership. However, 
the evidence of the interview is not clear as to which of 
those possibilities in fact existed. 

It is my view, therefore, that one needs to examine 
how the relationship was conducted and apply the 
criteria set out in the cases with a view to endeavouring 
to establish what relationship in fact did exist. On the 
evidence, I am satisfied that the agreed remuneration 
between the parties was that of $50.00 per day, to be 
reviewed at a subsequent time which review in fact took 
place and the sum was increased to $60.00 per day. 
Secondly, Mr Olsen did all the labouring which included 
setting out bricks, mixing up the mud, setting the scaf- 
folds up and loading them, generally cleaning up and so 
on. He also laid bricks, but said that he didn't do it for a 
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long period at any one time because he would be keep- 
ing Mr Epskamp busy with mortar. I am satisfied that 
the defendant generally told Mr Olsen what to do in the 
initial stages, but once he knew the routine, he more or 
less knew what to do without any direction. The defen- 
dant supplied the tools, the builder usually supplied the 
materials and no deduction was made from the $50.00 a 
day for income tax. 

When one considers the evidence in the light of the 
indicia laid down by respective cases, it is my view that 
the evidence supports a relationship of master and ser- 
vant rather than any other relationship. Indeed, it is my 
view that when one examines the decision of the Full 
Bench in the Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial Union 
of Workers v. G. H. T. Hauswirth, Volume 61, 
Western Australian Industrial Gazette, at page 862, that 
that is supportive of the conclusion I have reached. 

Having come to that conclusion, one then needs to 
look at the award to see whether the award applies. The 
first appropriate clause to examine is Clause 3, which 
reads as follows: 

This award shall apply— 
(1) to all workers usually employed on con- 

struction work as defined in Clause 
7.—Definitions of this award in any of 
the callings set out in Clause 8.—Rates of 
Pay of this award in the building con- 
struction industry carried on by the 
employers named in the schedule attach- 
ed to this award. 

On the evidence, as 1 have already stated, I am 
satisfied that Mr Olsen was a worker. One then needs to 
examine Clause 7.—Definitions, and having done so I 
am satisfied that the work upon which Mr Olsen was 
engaged comes within the definition of construction 
work and that the duties he undertook come within the 
category of builder's labourer, in particular a 
bricklayer's labourer, and I am also satisfied that he was 
employed in an industry carried on by an employer 
named in the schedule attached to the award. Having 
come to that conclusion, 1 am thus satisfied that the 
award applies to this employment. 

On the evidence, I am satisfied that Mr Olsen was 
employed from 14th January, 1982 to 30th November, 
1983. As to the specific days worked, the evidence is not 
entirely clear. However, there is evidence included in 
Exhibit C which indicates the days worked and the 
money received for the days worked. This evidence is 
not strong, but was not seriously challenged if challeng- 
ed at all in cross-examination, and I accept the days as 
listed there as being the days worked, and I also accept 
the moneys listed therein as being received were in fact 
some of the moneys received. I say only some for it is 
clear on the evidence that Mr Olsen received cash 
payments for some of the weekend work. What is not 
clear, however, is whether or not those sums have been 
taken into account when calculating underpayments, 
nor indeed the amount and the number of cash 
payments made. 

When one considers Complaint No. 94 of 1984, I am 
satisfied that there has been an underpayment. I am 
satisfied that Mr Olsen from the period 14th January, 
1982 to 30th November, 1983 was entitled to be paid the 
weekly rate applicable for the work Monday through to 
Friday inclusive, noting that any order made by me can- 
not cover any period which occurred outside the 
statutory limitation of 12 months. 

As to Complaint No. 95 of 1984, I am satisfied that 
the defendant has not paid Mr Olsen any mobility 
allowance. In that regard, it was contended by the ad- 
vocate for the defendant that as there is no list before 
me as to where Mr Olsen worked, I am not in a position 
to be able to calculate what allowance, if any, should be 
made under this clause as the allowance is dependent 
upon the area in which the work was performed. Whilst 
it is true the evidence is lacking in this regard, I am 
nonetheless satisfied that the defendant is obliged to 
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make the payment under this clause and as such, in my 
view, it is open to me to make an order in regard to the 
lowest payment per day allowed for under Clause 12A 
and for the statutory period over which 1 am entitled to 
make such an order. I am prepared to make that order 
on the basis of the allowance for the Perth metropolitan 
radial area. I am thus satisfied that there has been an 
underpayment under this complaint. 

As to Complaint No. 96 of 1984, I have already in- 
dicated that 1 am satisfied on the evidence that for some 
of the work performed by Mr Olsen on the weekend, he 
was paid cash by the defendant. What is not clear on the 
evidence is how much cash was paid and to what extent 
those payments affect the underpayment as claimed in 
this particular complaint. What is also not clear is the 
number of hours that were worked on the weekend, this 
consideration being important when one considers what 
payments should be made in connection with Saturday 
work. 

It is thus not clear to me how much Mr Olsen is entitl- 
ed to be paid in regard to the weekend work, nor how 
much he has been paid in that regard. Thus, on the 
evidence, I am not satisfied to the degree required that 
an underpayment has been made, nor the extent of that 
underpayment, and thus I would dismiss this complaint. 

As to Complaint No. 97 of 1984, I am satisfied that 
Mr Olsen is entitled to annual leave on termination as 
calculated in accordance with that clause. I am thus 
satisfied that Complaint No. 97 of 1984 has been prov- 
ed. 

As to Complaint No. 98 of 1984, 1 am satisfied that 
this complaint has been proved and that Mr Olsen is en- 
titled to payment in accordance with this clause. 

Of those complaints I have found to be proved 1 will 
allow the parties time to come to a settlement as to the 
amounts due on underpayment calculated in accordance 
with my decision. Should agreement not be reached, I 
am prepared to make an appropriate order and will 
allow the parties liberty to apply should agreement not 
be reached. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint Nos. 21, 22 and 23 of 1984. 

Between John Frederick Flood, Industrial Inspector, 
Complainant, and Daniei Robert Renton trading as 
Brick Cleaning Enterprises, Defendant. 

Before Industrial Magistrate Mr K. F. Chapman Esq., 
S.M. 

The 8th day of March, 1984. 

Reasons for Decision. 
THE MAGISTRATE: Matters such as this are very dif- 
ficult to decide as the parties have failed to present all of 
the facts before me and have done little more than to 
present before me a general summary of what took 
place. 

On the evidence I am satisfied that the employment 
took place within Western Australia. The evidence as to 
the calling followed was far from satisfactory. The 
employee said she was selling chemicals, doing typing 
and answering phones. The calling she is said to be 
following is that of shop assistant, which is a calling 
mentioned. Shop assistant is defined in Clause 6 of the 
Award to mean as follows: 

A worker substantially performing one or more 
of the following duties in retail establishments. 

Selling goods, weighing, assembling and/or 
preparing goods for sale, attending to stock receiv- 
ing cash and dressing out for display of goods. The 
term shall include soda fountain and/or milk bar 
assistant, assistants in country order departments 
and messengers. 
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Can I be satisfied on the evidence that the employee 
was substantially performing one or more of the duties 
listed? Certainly 1 have evidence that she was selling 
chemicals, but what portion of her time was applied to 
that part of her duties? That I do not know. 

The defendant gave evidence that it was a one-man 
show and that if she was not there, there was no-one to 
answer the phone. He also gave evidence that he asked 
her to do measuring up. On the evidence, I simply do 
not know whether she was substantially performing one 
or mote of the duties listed. For that reason, it is my 
view that the claim should fail, as I am not satisfied that 
that calling •.•/as followed. 

In any event, 1 am not satisfied, on the evidence, that 
the defendant did not have justification for dismissing 
her. Clause 20 of the award reads as follows: 

Except in the case of casual workers, one week's 
notice on either side shall be necessary to terminate 
the engagement or, in the event of such notice not 
being given, by payment of one week's pay by the 
employer to the worker or the forfeiture of one 
week's pay by the worker to the employer, provid- 
ed that the employer at any time may dismiss a 
worker for refusal or neglect to obey orders or for 
misconduct or if, after receiving one week's notice, 
such worker does not carry out his or her duties in 
the same manner as he or she did prior to such 
notice. 

Evidence is before me that the defendant gave the 
employee one week's notice. Whether she carried out 
duties after the notice was given in the same manner she 
did before the notice was given is debatable on the 
evidence. If the defendant's evidence is correct, then in 
my view he was justified in dismissing without the re- 
quired notice. If the employee's evidence is correct, he 
was not. Neither party's account was really tested in 
cross-examination and I am left in the situation of not 
knowing which account is correct. 

On the evidence, it would also appear to me that the 
defendant was not obliged to pay the two days sick 
leave, as when one looks at Clause 27(3), it reads as 
follows: 

To be entitled to payment in accordance with this 
clause, the worker shall, as soon as reasonably 
practicable, advise the employer of his inability to 
attend for work, the nature of his illness or injury 
and the estimate duration of the absence, provided 
that such advice, other than in extraordinaiy cir- 
cumstances, shall be given to the employer within 
24 hours of the commencement of the ab. ence. 

It is certainly not clear to i re and it would appear on 
the evidence that that advic: was not given and that 
there was no justification for not supplying that in- 
formation. 

Simply, at the end of the day I do not know where the 
truth lies and for that reason as well, I think the claims 
should fail, the defendant being entitled to the benefit 
of the doubt. So for those two reasons, in my view the 
claims, as laid, should fail. 

Order accordingly. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint Nos. 682 and 683 of 1983. 

Between John Frederick Flood, Industrial Inspector, 
Department of Industrial Affairs, Complainant, 
and R. J. W. Howard, Defendant. 

Breach of Award No. 6 of 1946 
and Clauses No. 4 and 13. 

Before Industrial Magistrate 
Mr K. F. Chapman Esq., S. M. 

The 5th day of April, 1984. 

Mr D. J. Cloghan appeared for the complainant. 
Mr C. Mallow appeared for the defendant. 

Reasons for Decision. 
THE MAGISTRATE: This matter proceeded on the 
basis of agreed facts which are as follows: 

1. The full name of the defendant is R. J. W. 
HOWARD (hereinafter referred to as the 
employer). 

2. The employer is in the farming industry as 
outlined in the Farm Workers Award No. 6 of 
1946. 

3. The employer's property is within the South 
West Land Division of the State. 

4. The employer is not bound by the Pastoral In- 
dustry Award of the Commonwealth Concilia- 
tion and Arbitration Commission. 

5. The employer does not have land and premises 
occupied by: 

(a) any native institutions declared by pro- 
clamation of the Native Welfare Act, 
1963. 

(b) any of the following institutions—Par- 
kerville Children's Home Incorporated, 
Tom Alan Memorial Home for Boys, 
Werribee, St. Joseph's Farm and 
Trades School, Bindoon; Christian 
Brothers Agricultural School, Tardun. 

6. The employer employed Geoffrey Woodland 
at Bulyee between 1st November, 1982 and 
17th May, 1983. 

7. Geoffrey Woodland is an adult. 

8. Geoffrey Woodland, on termination of 
employment, did not receive pro rata annual 
leave. 

9. Geoffrey Woodland has not received addi- 
tional moneys from Mr R. J. W. Howard 
since termination of his employment. 

When one examines the agreed facts and Clause 3 of 
the award it will be seen that the agreed facts cover all 
the criteria within Clause 3 with the exception of the fact 
there is no reference as to whether or not the farming 
property is within a radius of 24 kilometres from the 
G.P.O. Perth. However, on the evidence I am satisfied 
that the property did not fall within that radius. I am 
thus satisfied that the award applies to this period of 
employment. 

On the evidence I am satisfied that Mr Woodland 
placed an advertisement in The Sunday Times, which 
advertisement read as follows: 

Genuine energetic couple no dependents, very in- 
terested in country work, caretaker, handyman, 
assistant, likes to be active, capable welding, 
carpentry, mechanical and most other duties, 
prefer private accommodation, prepared to work 
for reasonable remuneration for appreciative 
owner 25 Birbeck Way, Spearwood. 
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As a result of that advertisement Mr Howard called 
upon Mr Woodland and the duties discussed were as 
follows: 

Keep in contact with stock at all times. 
Seeding and harvest. 
Water Trees. 
Prepare fuel, oil and grease for paddock use. 
General repairs, welding etc. 
Help with the stock at shearing time. 
Tidy in and around sheds. 
Assist in maintenance of machinery. 
Keep house and garden in reasonable condition and 

repair. 
Caretake—do everything while we are away 

holidays and weekends. 
Checking stock, water garden, animals, chooks, 

windmills, fence, which means being tied to the 
place almost full-time. 

Average for year—hours per week sheep—8, 
welding and watering trees—2, cleaning and 
maintaining—8, caretaking—4, odd jobs and 
assistance—7 making a total of 29 hours. 

At that time Mr Howard explained that he could only 
afford to pay $100 a week but in addition to that pay- 
ment the house, power, meat, wheat and fowls would be 
free, one hundred litres of petrol per month would be 
free and Mr Woodland was to pay for the telephone and 
the LP Gas. 

Subsequently, Mr Howard discussed with Mr 
Woodland the payment of $100 and it was suggested by 
Mr Howard that rather than paying $100 to Mr 
Woodland that the wages be split into two cheques each 
of $50.00 one being paid to Mrs Simons and one being 
paid to Mr Woodland. 

It would seem to me from the evidence that the 
employment proceeded on rather a good basis. Mr 
Woodland, of his own free will and without any direc- 
tion from Mr Howard did many hours over and above 
his 29 hours and the relationship between the two 
couples would appear to have been ideal. It is regret- 
table that subsequently that relationship broke down 
and hence this matter is before the court. 

It is quite clear to me that the intentions of both par- 
ties at the commencement of the employment were that 
between Mr Woodland and Mrs Simons, 29 hours worth 
of work in the prescribed areas would be performed and 
that Mr Howard would pay $100 together with the meat 
etc. as previously mentioned. One could perhaps 
speculate the reasons prompting the splitting of the pay- 
ment of the $100 equally between Mr Woodland and 
Mrs Simons. However, it is clear on the evidence that 
the way this was done made both Mr Woodland and 
Mrs Simons employees of Mr Howard and in the case of 
Mr Woodland on the agreed facts that employment 
comes within the provisions of the award in question. 

When one examines the award I think there are 
several clauses that are relevant. Firstly Clause 6 titled 
Contract of Service which reads as follows: 

The contract of service shall be by the week and 
shall be terminable by one week's notice on either 
side. This clause does not affect the right to dismiss 
for misconduct or inefficiency, and in such case 
wages shall be paid up to the time of dismissal. Pro- 
vided that the employment of casual workers may 
be terminated by giving one day's notice on either 
side. 

From that clause it is apparent that it is anticipated 
that the employment will be by the week and the only 
other classification of employment is that of casual 
worker. 

Clause 12 refers to casual workers and reads as 
follows: 

Casual Workers shall mean a worker employed 
for less than one week. The minimum rate of wage 
to be paid to casual hands, shall be 20 per cent 
more than the appropriate rate of wage prescribed 
in Clause 13 of this award. 

There is no provision in the award dealing with part- 
time workers or any indication as to what rate of pay is 
applicable to a person who does not work a full week's 
work. 

There is however one other relevant clause, that being 
Clause 14 which deals with Old. Infirmed and Slow 
Workers. Under that clause a lower rate of pay than 
that prescribed by the award can be fixed by agreement. 
There is no suggestion that either Mr Woodland or Mrs 
Simons falls within the category contemplated by that 
clause nor is there any evidence that the provisions of 
that clause were complied with. 

It was argued on behalf of the defendant that Mr 
Woodland falls within the category of casual worker on 
the basis that although he worked for the defendant for 
some 6V2 months he was only engaged to perform 29 
hours work in any one week and throughout the period 
of employment did not officially perform 40 hours work 
in any given week. Thus, it is said, he never did perform 
one week's work. In my view that argument has no 
merit and is based on a misconception of the wording of 
that clause. 

It was argued by the complainant that as the award 
contains no provision for a part-time worker and as the 
contract of service is by the week and the method of 
payment is stipulated in terms of an amount per week 
that, notwithstanding Mr Woodland was employed to 
work only 29 hours per week and in fact did not official- 
ly work a full 40 hours in any given week, he was entitl- 
ed to a full week's wage for each week he worked. The 
complainant cited to me the case of McGhie v. Freman- 
tle Lumpers' Union (1937) Volume XXXIX W.A.L.R. 
Ill as supporting the contention. The judgment of the 
Full Court was given by Northmore C J who said at 
page 112 and I quote: 

The facts are that the plaintiff, who had lost his 
right, hand, and was unable to follow his occupa- 
tion as a lumper, was employed by the defendant 
Union to clean its offices. He was paid one pound a 
week. It was not a full-time job, that is to say his 
work occupied only some two hours a day for six 
days a week. The claim is for the difference bet- 
ween the wage for a male cleaner as affixed by 
Award No. 1 of 1929 and the sum of one pound per 
week actually paid by the defendant Union. 

And further on that page where he said: 
The award by which the parties were bound 

makes no provision for a part-time male cleaner, 
and a male worker employed as a cleaner by the 
week is entitled to be paid the weekly wage provid- 
ed for a male cleaner. The plaintiff was therefore 
entitled to judgment. 

Whilst this approach seems to me to be manifestly un- 
just nonetheless it appears to me that I am bound to 
follow that decision and thus notwithstanding Mr 
Woodland only officially worked 29 hours per week he 
is entitled to be paid a full week's wages for the work he 
did. 

I think in the circumstances the complainant's case is 
further strengthened by the fact that there is no 
reference in the relevant award before me as to how 
many hours constitute a week's work. There is good 
reason for this of course as Mr Cloghan correctly 
pointed out. To set such hours would be prohibited by 
section 23 (3) (a) (iii). 

This being the case how is one to calculate what is an 
appropriate wage for a part-time worker as there is no 
indication of how many hours per week it is necessary to 
work in order to obtain a full week's wage. Mr Mallow 
for the defendant, argued that what one should do is to 
ascertain the standard hours of work in the industry and 
use that as a base to calculate the appropriate rate of 
payment for a part-time worker. He quoted no authori- 
ty for this proposition and in my view it is unfounded. 
In any event if he were to succeed in such an argument I 
would have thought it was encumbent upon him to lead 
evidence as to what are the standard hours of work in 
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the industry so that I may have some basis for determin- 
ing that matter. This he failed to do and in my view it is 
not encumbent upon the Court to embark upon such ex- 
ercise. Thus in my view even if his contention is correct 
there is no evidence upon which I could make such 
calculation. 

Some evidence was lead in relation to the payment in 
kind given by the defendant to the complainant. I accept 
that goods did pass between the defendant and Mr 
Woodland but I am satisfied that the value of such 
goods were offset against matters which were outside 
the scope of employment and did not constitute part 
payment of any amounts due under the contract of ser- 
vice. 

In view of the arrangements which existed between 
Mr Woodland and Mr Howard it is my view that Mr 
Woodland only received $50.00 per week for the weeks 
he worked for the defendant. Whilst there may be little 
to support the matter on a moral basis it is my view that 
as the law now stands Mr Woodland, under the award, 
was entitled to be paid a full week's wage and thus I am 
satisfied that Complaint 683 of 1983 has been proved. 

However, in relation to Complaint 682 it is clear that 
both on the evidence of Mr Woodland and also that of 
Mr Howard that a period of holidays was taken by Mr 
Woodland. What is not clear is the period of time which 
was taken. On that point I am uncertain and thus 1 am 
not clear as to whether or not there is any entitlement 
due to Mr Woodland for pro rafa annual leave. Not be- 
ing satisfied to the degree required on this matter I 
would dismiss this complaint. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH 

Complaint No. 458 of 1984. 

Between S. & N. Stojanovski trading as Macedonian 
Transport Co., Applicant, and Theodorus ham- 
mers, Defendant. 

Before Industrial Magistrate Mr K. F. Chapman Esq., 
S.M. 

The 4th day of May, 1984. 

Reasons for Decision. 
MAGISTRATE: This matter was called on earlier this 
morning. Apparently the defendant was present but did 
not come forward and thus the matter proceeded on the 
basis of the evidence given by Mr hammers. 

The applicant now brings an application under sec- 
tion 136A of the Justices Act on default of appearance 
by himself. I have some doubt as to whether the mere 
fact that he apparently, was present in Court but did not 
present himself at the bar table that he necessarily comes 
within that category but, giving him the benefit of the 
doubt, I have been prepared to hear his application in 
default of appearance. 

In relation to the discretion I have refreshed my 
memory of a relevant decision namely Steward v. 
Miller, appeal 11 of 1976, where the Full Bench, con- 
sisting of Jackson C. J. and Wallace and Jones JJ, with 
the decision being delivered by the Chief Justice, who 
had this to say: 

It is'true that we must allow a wide discretion to a 
Magistrate in the exercise of this rather special 
discretion to permit a matter to be opened after 
there has been a conviction in the absence of the 
defendant, but where the facts point clearly to a 
continued intention of the defendant to oppose the 
complainant's case and where he has deposed of 
circumstances in which, if established, he clearly 
would have a defence, it seems to me that it is 
wrong to conclude that the application has no 
merit, even if there has been some carelessness on 
the applicant's part. 

I am very much mindful of that case. However, when 
I review the evidence of the applicant, it would seem to 
me that what he is trying to do in this hearing is to ap- 
peal against a decision of the Commission and of course 
that is inappropriate. I rather suspect that he is out of 
time now to appeal against a decision of the Commis- 
sion and whether or not the Commission would not con- 
sider an appeal from him I would expect is in its discre- 
tion, certainly not mine. 

So the exercise which was presented to me this morn- 
ing comes, essentially, under section 83 of the Industrial 
Arbitration Act—that is, that a party may apply to 
myself for enforcement of an award or order. That 
came by way of a complaint, a summons having been 
served upon the defendant. There was evidence that that 
summons had been served and that is indicated by the 
appearance of the applicant this morning. There was 
evidence that an order was made by the Commission, 
there having been presented to me a copy of that order 
under the hand of Halliwell C. and v/ith the seal of that 
court upon it. I was therefore satisfied that the order 
had been made. 

There was evidence that there was no compliance with 
that order and indeed that the defendant had refused to 
comply with the order. This is supported by the appli- 
cant's evidence today. I fail to see, whether the defen- 
dant had appeared or not, that he could properly raise a 
defence to the matters presented to me this morning. 
Therefore, in my view, to grant his application to set 
aside my previous order would be a waste of time 
because there was an order. The order was not complied 
with and in my view I am obliged to enforce it. If he 
wishes to take the matter up as to the correctness of the 
Commission's making the order in the first place, then 
that is a matter which should be taken to the Commis- 
sion. If the Commission wishes to set its order aside, 
that would also affect this morning's proceedings but in 
my view that is a matter for the Commission and not 
one for me. 

Therefore, I am not prepared to set my order aside. If 
you wish to take the matter further, Mr Stojanovski, 
what you will have to do is to have the order of the 
Commission set aside. I am bound to follow that order 
and it should be with the Commission that you take up 
your grievance, rather than this Court. 

Thank you. 
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IONG SERVICE LEAVE— 
Boards of Reference— 

Special — 

BEFORE A SPECIAL 
BOARD OF REFERENCE. 

In the matter of the Furniture Trades Industry Award 
No. 30 of 1979 and in the matter of a Special Board 
of Reference established thereunder and in the mat- 
ter of a claim for payment of pro rata long service 
leave thereunder 

Between the United Furniture Trades Industrial Union 
of Workers, W.A., Applicant and Riso McBride 
Pty. Ltd. as trustee for the Dean Industries Trust, 
Respondent. 

Before Mr K. Scapin (Chairman), 
Mr K. j. Trainer (Employee's Representative) and 
MrC. D. Lambert (Employer's Representative). 

30th April, 1984. 

Mr T. P. Daly on behalf of the applicant. 
No appearance on behalf of the respondent. 

Determination. 
MR SCAPIN": This is a matter brought by the United 
Furniture Trades Industrial Union of Workers, W.A. 
on behalf of Mr P. Mateljan pursuant to the combined 
operation of Clause 38.—Long Service Leave of the 
Furniture Trades Industry Award No. 30 of 1979 and 
the Long Service Leave Conditions as prescribed by the 
Commission in Court Session on 15th December, 1977 
and published in Volume 60 of the Western Australian 
Industrial Gazette at pages 1 to 6 inclusive (the Condi- 
tions). 

The Board sat for the purpose of determining a 
dispute between an employee, Mr P. Mateljan, and Mr 
Mateljan's employer Riso McBride Pty. Ltd. as Trustee 
for the Dean Industries Trust, as to whether Mr Matel- 
jan was entitled to payment in lieu of pro rata long ser- 
vice leave consequent upon his resignation. 

By notice dated 21st February, 1984, sent by prepaid 
post by the Industrial Registrar addressed to the respon- 
dent, Riso McBride Pty. Ltd., at the registered office of 
that organisation, namely, York Street, Subiaco, the 
matter was listed for hearing on 15th March, 1984. 
When the matter came on for hearing before the Board, 
the respondent did not appear. Riso McBride Pty. Ltd. 
did not at any time contact the Board nor was any ex- 
planation for non-attendance submitted or an alter- 
native date of hearing sought. 

The Union, on Mr Mateljan's behalf, claimed con- 
tinuous service with a number of firms. 

Under oath, Mr Mateljan informed the Board that his 
employer at the time of his resignation was Riso 
McBride Pty. Ltd. 

For the claim to succeed the applicant Union must 
prove first of all that Mr Mateljan's service was con- 
tinuous in accordance with Clause 2(1) of the Condi- 
tions and secondly that such continuous service extend- 
ed for a period of at least 10 years in accordance with 
Clause 2(3). 

However, as Mr Mateljan's service was with more 
than one employer the Union must secondly prove that 
the business carried on by Dean and Pitcher Pty. Ltd. 
had been "transmitted" within the meaning of that 
term as defined in Clause 2(3) of the Conditions. 

Evidence submitted showed that there were only two 
interruptions in Mr Mateljan's service. The first oc- 
curred on 4th September, 1981. He left the services of 
Dean Furniture Industries on 4th September, 1981 for 
health reasons and re-joined that firm on 28th 
September, 1981—an absence of 23 days. He tendered 
to the Board a medical certificate covering the period 
12th September, 1981 to 18 th December, 1981. 

Although he was employed by an unrelated company 
over the period 6th to 18th September, 1981, his 
previous employer Mr Dean of Dean Industries gave Mr 
Mateljan an assurance that the absence from 4th to 28th 
September, 1981 would be treated by Dean Industries as 
sick leave. The medical certificate submitted supported 
Mr Mateljan's oral evidence to the Board with respect to 
that absence from the service of Dean Industries. In the 
absence of any contrary evidence I accept that his ser- 
vice was deemed by his employer at that time to be con- 
tinuous. 

The second apparent interruption in Mr Mateljan's 
service extended from August to November 1982. In 
August 1982 Dean Furniture Industries' factory was 
destroyed by fire. As a consequence of that, what little 
plant that was salvaged, together with the Dean In- 
dustries workforce, were transferred to premises oc- 
cupied by Castille Furniture Pty. Ltd. There, by special 
working arrangement, such as the sharing of plant and 
by some Dean Industries employees working night shift, 
Dean Furniture Industries continued to supply its clients 
with products under the name of Dean Furniture In- 
dustries, through its showroom which had not been 
damaged by the fire. I am satisfied that there was no 
break in service from August to November 1982. 

Mr Mateljan told the Board that he was one of only 
about four persons in a factory employing about 20 peo- 
ple who were included in the. Dean Industries Super 
Fund. From the evidence given to the Board, Dean In- 
dustries (if I may use that term loosely) effected life 
assurance policies in respect of a chosen few of its 
employees for which the firm paid the premium charges. 
The firm referred to this scheme as its Super Fund. 

The Board was not told how long the "Super" 
scheme was in operation but a copy of a letter dated 
26th July, 1982 sent to Mr Mateljan by Mr G. Dean, 
Managing Director (Exhibit "E") informing him that 
the Fund had closed, indicated that the Fund had 
operated for a short term. Irrespective of the length of 
operation of the Fund, the mere fact that such a Fund 
existed and that Mr Mateljan was a member in July 1982 
supports Mr Mateljan's argument that he was a long 
serving employee of Dean Industries. 

Mr Mateljan gave sworn evidence that, although he 
was employed by different firms during his service, 
there was little or no interruption to his work. All of the 
firms advertised and traded under the name of Dean 
Furniture Industries. In fact, a notice placed on the fac- 
tory notice board as late as 17th November, 1983, in- 
dicated an intention to alter the contract of service of 
employees — was under the letterhead of Dean Fur- 
niture Industries (Exhibit G). It was submitted by the 
Union that the last cheque received by Mr Mateljan on 
his termination listed Riso McBride as the trustee for the 
Dean Unit Trust. 

The Board can only determine the matter on the 
evidence that is before it. In that respect, I can only say 
having listened to and observed Mr Mateljan giving his 
evidence, I accept his evidence of the events as he outlin- 
ed them. 

On the evidence, the Board found the following facts 
were established. 

(1) The respondent company was an employer 
subject to and bound by the award in question 
in respect of the employment of Mr Mateljan. 

(2) Mr Mateljan's service commenced on 1st July, 
1973. 

(3) Mr Mateljan terminated his service by resigna- 
tion on 26th November, 1983 when his 
employer terminated his contract of service 
with a view to substituting a subcontracting 
system of employment. 

(4) Mr Mateljan completed 10 years' continuous 
service, 

(5) The business of furniture manufacturing in 
which Mr Mateljan was an employee was 
transmitted within the meaning of the term as 
defined in Clause 2(3) of the Conditions. 
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The unanimous decision of the Board is that Mr 
Mateljan is entitled to be paid long service leave for such 
proportion of 13 weeks' leave as the number of com- 
pleted years of service, in this instance 10, bears to 15 
years. 

_ SECTION 23— 
Applications Dealt with— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 422 of 1983. 

Between Hamersley Iron Pty. Limited, Applicant, and 
the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Before Mr Commissioner B. J. Collier. 
The 17th day of April, 1984. 

Mr A. N. Cameron on behalf of the applicant. 
Mr C. E. Butcher and later Mr C. Stephens on behalf 

of the respondent. 
Reasons for Decision. 

THE COMMISSIONER: This is an application by 
Hamersley Iron Pty. Limited for an order or declaration 
pursuant to section 23 of the Act which would enable 
the Company to delete running shift changes in the con- 
centrator, mine production area, laboratories, high 
grade plant and production handling areas at its opera- 
tions at Tom Price. The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers 
opposes the claim. 

There is nothing sudden about the applicant's inten- 
tions. Since negotiations for a new award in 1982 the 
Union has been aware of the move and discussions have 
taken place between the parties over the issue. However, 
their differences of attitude are such that the matter can- 
not be resolved by conciliation and it is now left to the 
Commission to determine the dispute. 

The Iron Ore Production and Processing (Hamersley 
Iron Pty. Limited) Award 1983 deals with running shift 
changes in Clause 15.—Shift Work. Subclause (17) of 
that clause reads— 

(17) Where, in positions designated by the 
employer, a shift worker is required for the purpose 
of effecting a running changeover to remain at or 
report to his place of work in order for handover to 
the next shift, he shall be paid at overtime rates: 

(a) for not less than 15 minutes; and 
(b) for 30 minutes if required to so remain or 

report for more than 15 minutes; 
(c) provided that the payment applicable 

shall only be made once in respect of each 
shift. 

(d) the provisions of this subclause are not to 
be construed as compulsory overtime. 

(e) the employer, in designating the positions 
required to work a running shift 
changeover pursuant to this subclause, 
shall provide to each union so involved a 
list of those current positions at each site 
and, prior to making any change by dele- 
tion or addition to that list, shall first 
discuss the intended change with the 
union concerned. 

(f) In the absence of agreement between the 
parties concerning any intended change to 
the designated positions or in the event of 
any dispute as to the application of the 
provisions of the subclause, the matter 
will be referred to the Board of Reference 
for determination. 

(g) Any dispute between the parties to this 
award concerning the new introduction of 
a running shift change shall be referred 
for determination to the Board of 
Reference. (Transcript on 11/2/82 is 
specific to future events.) 

The dispute was referred to a Board of Reference. 
However, in June 1983 the Board decided that it lacked 
jurisdiction and the Company then commenced the ac- 
tion now before the Commission. 

The applicant's case, briefly stated, is that, since the 
subclause was inserted in the award in 1974 to cover the 
situation where a running changeover was warranted to 
ensure the smooth continuity of an operation, the con- 
cept had spread to the stage where entire shifts were now 
involved and being paid for attendance which was simp- 
ly unnecessary. The Company had given the Unions 
more than sufficient notice of its intentions, other 
Unions had accepted the discontinuation of running 
shift changes, neither an arduous workload nor a safety 
problem is involved and, with the serious downturn in 
the industry, the Company is entitled to manage its 
operations in the most efficient way to mitigate the ef- 
fect of reduced sales. Indeed, the Company goes further 
and states that less production means less man hours 
and this can be achieved by dispensing with the services 
of workers or not replacing those who leave. However, 
by eliminating running shift changes wherever possible 
the working of unnecessary man hours can be avoided. 
The Company's philosophy is to prevent job loss where 
it can and the deletion of running shift changes is 
designed with that in mind. 

The Union led evidence in opposition to the claim and 
it will be convenient to discuss the disparate views of the 
parties under the headings of the areas where the Com- 
pany desires to effect the change. 
Concentrator. 

The Company proposes to retain a 30 minute running 
shift change for the senior control room operator and 
control room operators but to delete the present 30 
minutes shift change for charge hand, the three grades 
of process operator and the trades assistants. That 
would reduce the pay of some 54 employees by the value 
of 2'A hours at overtime rates each week. 

It is argued by the Company that the plant is highly 
reliable and that it does not require a running 
changeover in the classifications where deletion is pro- 
posed. It is said that, in the past, the running shift 
change was purely for the purpose of housekeeping. 
However, the spillage problem in the concentrator has 
largely been solved and any necessary clean up is done 
on a periodical basis by the transport and services 
group. It is said by the Company that there is no safety 
issue involved and that it is out to reduce, not increase, 
the workload of employees. 

One witness called by the Union said that he had 
worked in the concentrator for just under three years 
but had transferred out some two years ago. He was 
there for the commissioning of the concentrator and in 
his opinion the running shift change was then needed. 

A control room operator who has been employed by 
the Company for eight years attested that he had work- 
ed for five years in the concentrator, the last 214 years in 
the control room. He had gained experience and was 
qualified to work in every area. From his evidence there 
is little doubt that a running shift change is necessary in 
the control room but, of course, this is what the Com- 
pany intends to continue. However, this man said that 
he firmly believed that without a running shift change 
all employees in the several areas would be unaware of 
problems encountered on the previous shift and would 
be put at risk. He gave examples of problems which he 
could foresee. The witness also said that whilst foremen 
could pass on some information to the on-coming shift 
personnel it would be largely out of date and lack detail. 
Control room personnel would not have the time nor 
the detail to brief personnel who worked outside of the 
control room. Under cross examination he repeated that 
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he considered that a safety issue was involved with the 
deletion of the running shift change. He considered that 
of the eight handovers six or seven of them would re- 
quire detailed handovers. 

When asked to state the men's main objections to the 
deletion of the running shift changeover the witness said 
that loss of earnings was the most important. He said 
that the running shift change had always been an in- 
tegral part of his working day and was not seen as casual 
overtime. To lose the running shift change would mean 
a loss of $3 360 per annum to him and that would be the 
order of loss to many of the employees who worked out- 
side of the control room. He also saw problems with 
foremen doing the work of A.W.U. members in their 
absence and in emergencies. He said that no areas were 
left unmanned during crib or smoko periods suggesting 
that it was necessary for employees to be present at all 
times during which the concentrator is in operation. 

For all that has been said about the matter ! believe, 
as does the witness, that the loss of earnings is by far the 
major reason for opposition to the Company's pro- 
posal. 

I do not doubt that some benefit is gained in the 
smooth running of the concentrator by the present 
hand-over system but, balanced against the downturn in 
production and job security in the industry, that benefit 
is very small. 

From what was put to the Commission in these pro- 
ceedings the strongest case for retention of some hand- 
over time was made out for concentrator personnel and 
the applicant may care to reconsider its position in this 
area—perhaps by reducing the time to 15 minutes. 
However, in view of the Safety Code the Commission is 
not prepared to force the continuation of a practice 
which no longer appears essential for safety or stress 
related reasons. 
Mine Production. 

In this area the Company wishes to retain the running 
shift change for pit controllers and delete it for leading 
hand crusher operators. It stresses that the shift change 
has been deleted at Paraburdoo without any safety 
hazards or undue strain on the workforce. 

1 have not been persuaded that there is any safety pro- 
blem or unfair workload associated with the implemen- 
tation of the Company's intention in this area. The 
Commission can understand that the loss of income is 
important to the workers concerned but that income is 
for attendance in excess of standard hours and with the 
current serious problems in the industry it is a loss that 
has to be borne. 
High Grade Plant. 

Figures provided by the Company reveal that 24 
employees (as at 26/8/83) would be affected by the pro- 
posal in this area. Running shift change would be retain- 
ed for the OHEO Specials but deleted for other ore 
handling equipment operators and water truck drivers. 

The Company says, that in order to meet its com- 
mitments in the current downturn, the plant needs to be 
operated for only 60 per cent of its available time and 
that it is fatuous to suggest that a running shift change is 
necessary in that situation. It also says that there is no 
undue burden on the workforce and there are no safety 
problems. 

From the evidence of the water truck driver who was 
called by the Union the elimination of the running 
changeover could result in a loss of operating time dm 
to him knocking off early to report information to the 
foreman and/or to carry out a pre-start check but, if the 
deletion of the running shift change causes these things, 
so be it. The Company has a duty to ensure the safety of 
its workforce and matters affecting safety which are 
known to workers on one shift obviously need to be 
passed on to the next by one means or another. 

It seems to me that the only possible ground for an in- 
sistence. that the extra half hour be worked daily in the 
high grade plant area would be on account of safety and 
there is really nothing of substance to suggest that safety 

is impaired by the Company's proposal. Moreover, 
Clause 6.—Safety Code of Division 2--Part 1 of the 
Iron Ore Production and Processing (Hamersley Iron 
Pty. Limited) Award 1983 not only can but should be 
invoked by any employee who has a genuine belief that 
his safety is endangered. In that circumstance I consider 
that the Commission should not interfere with the appli- 
cant's managerial intention. 
Product Handling. 

The Company intends to delete entirely the running 
shift changeover in this section. As at 26th August, 1983 
this would have affected 20 ore handling equipment 
operators. 

In the applicant's view any problems from previous 
shift will be passed on by the foreman at the commence- 
ment of the new shift and the deletion of the extra half 
hour will have no effect on safety or workload. 

Evidence from the Union showed that there was 
potential for danger in this area of activity but, provid- 
ed the foreman made himself aware of problems and 
passed them on to the on-coming shift, it is difficult to 
accept that the Company's proposal will cause anything 
other than lost time to itself and money to its 
workforce. As previously mentioned the Safety Code 
can be invoked at any time. 

The practicality of the deletion of the running shift 
change turns mainly on the efficacy of the supervisory 
staff and the alternative arrangements proposed. 
Laboratory. 

The Company proposes to delete the running change- 
over totally and eight technicians and eight assistants 
will be affected thereby. 

There is a very clear difference of opinion between the 
parties in this area. The evidence shows that at least 
some laboratory staff believe that the workload will in- 
crease to an unfair extent and could have a deleterious 
effect on safety. It will be necessary for the Company to 
ensure that these fears are unfounded otherwise it seems 
obvious that the Safety Code will be invoked. 

If it became necessary the Commission would not 
hesitate to obtain expert impartial advice on a safety 
issue but I am of the view that such is not warranted on 
the evidence before me. 

General Conclusion. 
Subject to comments relating to the concentrator the 

Commission has concluded that the practice of a runn- 
ing shift change which was conceived and launched in 
days of full employment and prosperity in the iron ore 
industry can no longer be justified on the grounds of 
safety or workload of the employees. While it is natural- 
ly unpalatable for employees to suffer a reduction of 
take home pay, especially if it amounts to the value of 
five hours ordinary time each week, this really is no 
calamity when compared with the effects of the 
economic downturn on the wider community. If the 
elimination of the running shift change assists in retain- 
ing people in employment then the loss suffered by 
those involved in these proceedings will be worthwhile. 
This concept has had broad acceptance by unionists in 
the employ of the Company and I can see no valid 
reason for its rejection by A.W.U. members at Tom 
Price. 

On this subject I respectfully agree with an observa- 
tion made recently by Mr Justice Macken of the N.S.W. 
Industrial Commission when he said— 

In the interests of industrial peace how much of a 
wrong is it permissible to tolerate in a time of reces- 
sion. Soft practices, whether of feather bedding, 
over-manning, excessive overtime and the like 
which may be shrugged off in a time of full employ- 
ment surely cannot be permitted when they are the 
price of many jobs and human dignity even for 
those who are in employment. 

In the instant case the employees concerned have 
some consolation in the fact that the practice has lasted 
this long. 
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Minutes of a proposed Order enabling the Company 
to delete running shift changes in the areas specified by 
it will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 422 of 1983. 

Between Hamersley Iron Pty. Limited, Applicant, and 
the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Mr A. N. Cameron on behalf of the 
applicant and Mr C. E. Butcher, and later Mr C. 
Stephens, on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979, hereby orders— 

That, pursuant to the provisions of subclause 
(17) of Clause 15.—Shift Work of the Iron Ore 
Production and Processing (Hamersley Iron Pty. 
Limited) Award 1983, Hamersley Iron Pty. 
Limited may delete those running shift changes in 
the concentrator, mine production area, 
laboratories, high grade plant and production 
handling areas at its Tom Price operations which 
were notified to the Union and which are set out in 
Exhibit B. 

Dated at Perth this 1 Ith day of May, 1984. 

(Sgd.) B. J. COLLIER, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION . 

No. 383 of 1984. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Applicant, and Shark Bay Salt Joint Venture, 
Respondent. 

Order. 
HAVING heard Mr N. Cinquina on behalf of the appli- 
cant Mr F. Brown on behalf of the Electrical Trades 
Union of Workers of Australia, W.A. Branch and Mr 
C. B. Parks on behalf of the respondent, and by con- 
sent the Commission, pursuant to the powers conferred 
on it under the Industrial Arbitration Act, 1979 hereby 
orders— 

That the Salt Production and Processing, Shark 
Bay Salt Joint Venture Gypsum Production and 
Processing, Agnew Clough Ltd. Useless Loop 
Order No. 84 of 1983 as varied be further varied in 
acordance with the following schedule and that 
such variation shall have effect as from the beginn- 
ing of the first pay period commencing on or after 
6th April, 1984. 

Dated at Perth this 31st day of May, 1984. 

(Sgd.) G. J. MARTIN, 
[L.S.I Commissioner. 

Schedule. 
Clause 25.—Wages: Delete this clause and insert in 

lieu: 
25.—Wages. 

(1) The minimum weekly rates payable to adult 
employees covered by this Order shall be as 
follows:— 

Classification Rate 

Tradesmen, including— 
Fitter 
Fitter and Turner 
Motor Mechanic 
First Class Machinist 
Boilermaker ,,, 
Plant Mechanic f 
Refrigeration Fitter 
Electrical Fitter 
Automotive Electrical Fitter 
First Class Welder 
Carpenter  336.60 
Plumber  336.60 
ToolStoreman  292.20 
Trades Assistant  276.00 
Labourer  258.70 
General Hand 1   242.20 
General Hand 2   248.10 
General Hand 3   254.40 
Process Operator 1  260.60 
Process Operator 2  265.70 
Plant Operator 1   276.70 
Plant Operator 2 281.30 
Plant Operator 3   289.70 
Plant Operator 4   295.00 
Plant Operator 5   299.30 
Plant Operator 6   306.40 
Experienced Cook  305.70 
Cook  265.70 
Mess Attendant  242.20 
Laboratory Attendant 318.00 

(2) Leading Hand: In addition to the appropriate 
total wage prescribed in subclause (1) of this clause, 
a Leading Hand shall be paid:— 

$ 
(a) If placed in charge of not less than 

three and not more than 10 other 
employees  10.70 

(b) If placed in charge of more than 
10 and not more than 20 other 
employees  16.30 

(c) If placed in charge of more than 
20 other employees  21.10 

(3) Engine Driving Classifications— 
(a) Internal Combustion Engine 

Driver 311.70 
(b) Mobile Crane Driver— 

Lifting capacity over 5 tonnes but 
not exceeding 10 tonnes 291.20 

(c) Additions to wage rates prescrib- 
ed in subclause (3) of this clause 
shall apply to an Engine Driver as 
hereinafter specified— 

(i) attending to refrigerating 
and/or air compressor or 
compressors  14.00 

(ii) attending to electric 
generator or dynamo ex- 
ceeding lOkW capacity ... 14.00 

(iii) attending to switchboard 
where the generating 
capacity is 350kW or over . 4.40 

(iv) attending to a boiler or 
boilers  14.00 
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(4) The Federated Engine Drivers' and Firemen's 
Union reserve the right to ail ciassifications covered 
under the Engine Drivers' (Salt Mining) Award No. 
43 of 1968 should there be similar classifications of 
employment in the future in this Industry according 
to and in addition to the terms of Clause 4.—Area 
and Scope and Clause 25.—Wages, subclause (3) 
Engine Driving Classification. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 1151 of 1982. 

Between Federated Clerks' Union of Australia In- 
dustrial Union of Workers, W.A. Branch, Appli- 
cant, and Wormald Security Controls, Wormald 
International (Australia) Pty. Ltd. Respondent. 

Order. 
HAVING heard Mr B. J. Finlay on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondent, and 
by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the Clerks' (Wormald Security Con- 
trols—Control Room Operators) Order No. 285 of 
1980 be varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period commen- 
cing on or after 18th May, 1984. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.) E.R.KELLY, 
[L.S.] Commissioner. 

Schedule. 
Clause 12.—Rates of Pay—Delete this clause and in- 

sert the following:— 
12.—Rates of Pay. 

The rates of pay for control room operators shall 
be $255.30 per week during the first six months of 
service and $283.70 per week thereafter. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 258 of 1984. 

Between the West Australian Locomotive Engine 
Drivers', Firemen's and Cleaners' Union of 
Workers, Applicant, and Western Australian 
Government Railways Commission, Respondent. 

Before Mr Senior Commissioner D. E. Cort. 
The 16th day of April, 1984. 

Mr L. Young on behalf of the applicant. 
Mr C. Mitsopoulos on behalf of the respondent. 

employer elected to close his business or part thereof on 
24th April, 1984. That may be found in Volume 64 of 
the Western Australian Industrial Gazette at page 261. 
In this application the West Australian Locomotive 
Engine Drivers', Firemen's and Cleaners' Union of 
Workers seeks to set aside the terms of the General 
Order and to require the Western Australian Govern- 
ment Railways Commission to roster off on 24th April, 
1984 all locomotive enginemen not required for duty on 
that day. According to the union, unless that is done 
locomotive enginemen by the very nature of their 
employment will be disadvantaged by the loss of a day's 
annual leave or a holiday without gaining the advantage 
of a continuous holiday period embracing the Easter 
period and Anzac Day. 

The claim is opposed by the Government Railways 
Commission for the reason that it appears work will not 
be available for all locomotive enginemen on all work- 
ing days in that week and it is said that unless the 
General Order is applied some locomotive enginemen 
will be entitled to be paid although no work is available 
for them to perform. 

The Government Railways Locomotive Enginemen's 
Award No. 13 of 1973 applies and Clause 36.—Weeks 
Work provides that five shifts between Monday and 
Saturday inclusive shall constitute a week's work. The 
Commission is told that ordinarily some drivers work 
five shifts on Monday to Friday inclusive and if rostered 
off duty on Tuesday, 24th April, there will be no work 
available to them on the Saturday to complete the 
week's work. Monday, 23rd April and Wednesday, 25th 
April are prescribed as paid holidays in Clause 24.—An- 
nual Leave and Holidays of the award. 

No matter the difficulties which may arise as a conse- 
quence of this holiday period, the General Order would 
not apply to locomotive enginemen for whom work may 
not be available because there is a reduced demand for 
railway services. The General Order was designed to 
cover instances where an employer elects to close his 
place of business or part thereof, and the Railways 
Commission cannot be said to be electing to close down 
traffic services on 24th April, 1984. Those are the 
operative words in the General Order. In my view it was 
not directed at the circumstances of the Railways Com- 
mission where traffic services will be maintained but the 
demand for those services will change. That is an or- 
dinary "commercial" consideration, albeit that it arises 
apparently because another employer has elected to 
close his business on the said day. 

The change is one which will have to be ac- 
commodated within the ordinary provisions of the 
award. In that regard subclause (3) of Clause 
32.—Hours of Duty and Overtime Payment, is relevant, 
in that thereunder each worker is guaranteed a full 
week's work of 40 hours exclusive of Sunday work ex- 
cept during such period that the employer is unable 
wholly or partially to carry on the running of the trains 
by reason of any action by employees or for any cause 
beyond its control. 

It is my conclusion that the General Order was not 
designed for, nor does it apply, in the circumstances 
outlined in the proceedings. Consequently there is no 
need to issue an order in this application which is 
directed in the alternative at the rostering off of 
locomotive enginemen on 24th April, 1984 and where it 
is now known v/hether the General Order may have ap- 
plication to some persons covered by the award. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: On 29th February, 
1984 in the matter of an application by the Confedera- 
tion of Western Australian Industry (Inc.) under section 
50 of the Industrial Arbitration Act, 1979, the Commis- 
sion in Court Session varied each award in force in 
respect of the payment to be made to employees whose 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 204 of 1984. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
W.A. Branch, Applicant, and Board of Manage- 
ment, Sir Charles Gairdner Hospital, Respondent. 

Before Mr Commissioner G. L. Fielding. 
The 14th day of May, 1984. 

Mr C. V. Evans on behalf of the Applicant. 
Miss L. M. Auld on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: At all material times, the 
Respondent employed one Blake as an Orderly (Handl- 
ing Patients) under the Hospital Workers' (Govern- 
ment) Award. The duties of that position were to attend 
to the non-nursing needs of patients to much the same 
extent as expected of nursing assistants. The work in- 
volved handling patients, for example assisting them to 
wash and move about. On 17th August, 1982, Mr Blake 
injured his back while lifting a heavy patient. Very soon 
after that, he reported to the Respondent's accident sec- 
tion, where he was diagnosed as suffering from 
muscular strain, but there was no incapacity for work. 
He was not happy with the initial assessment given him 
by those in the Respondent's accident section, and so 
consulted his own doctor a week or so later. His trouble 
was there diagnosed as iumbosacra! strain. He was said 
to be fit for work, although requiring treatment. Mr 
Blake says that he was told by his doctor to perform on- 
ly light duties, but when he reported for work he was 
told there were none. He continued at work, but the 
symptoms of his injury began to worry him, so he went 
back to his doctor. He was then given a certificate, in- 
dicating that he was unfit for work for "1-2 weeks". 
Thereafter, Mr Blake remained off work, except for 
three or four relatively short periods during which he 
performed light duties, or was otherwise back at work 
on a trial basis, but with a degree of intermittent 
absenteeism resulting from his indisposition. He last 
worked, on light duties, on 9th March, 1983, when, as 
on the preceding day, he had to cease work early 
because of his indisposition. On 27th July last, he was 
given notice of termination of his services, effective 
from 10th August, 1983, on which day his services were 
in fact terminated. The reasons given for his termina- 
tion were his "extended absences on Workers' Compen- 
sation". 

As a result of approaches by the Applicant Union, Mr 
Blake was subsequently offered temporary employment 
as a relieving Kitchenhand, and performed that work 
from about 8th December until 29th February last. He 
resigned from that position because it was temporary in 
nature, and because he wanted to work with patients. 

The Applicant says Mr Blake's dismissal was unfair 
because, in short, the Respondent had some obligation 
to see that Mr Blake was rehabilitated, but did not meet 
that obligation. It contends that as the Respondent 
employed approximately 120 orderlies, the Respondent 
could have made accommodation for Mr Blake by pro- 
viding him with work in the nature of "light duties" 
pending his recovery. The Applicant argues too that 
when Mr Blake was dismissed, the Respondent knew 
that he was about to embark on a full-time course of 
treatment at the Melville Rehabilitation Centre, and 
should have awaited the outcome of that treatment 
before dismissing him. As it happens, he was certified to 
be fully fit for work on 10th November, 1983, and for 
work on a part-time "trial basis" on 7th October last. 

The Respondent says that despite the size of its 
workforce, there were no light duties available in Mr 
Blake's calling, and in any event Mr Blake displayed an 
inability to perform such light work as it had available. 
When he was dismissed, the Respondent says it had no 
reason to believe that Mr Blake would recover from his 
injury. It had just received medical advice that Mr Blake 

would be indisposed for a further period of eight weeks, 
and in view of the length of his absence, his work record 
before his injury and when on light duties, the Respon- 
dent considered it had given Mr Blake's position fair 
consideration, and determined his services in the terms 
of his contract, including payment for pro rata long ser- 
vice leave. 

The principles with respect to these matters are well 
settled. I can do no more than reiterate what I said on 
the subject in Batchelar v. Skybus (1983) 63 W.A.l.G. 
2244, and more recently in Godfrey v. G.E.C. 
(Australia) Ltd. (Application No. 117 of 1984—-unrep- 
orted). It is sufficient on this occasion to say that, as 
with any dismissal, whether a dismissal effected on the 
grounds of an employee's physical indisposition is un- 
fair or not, will depend on the circumstances surroun- 
ding the dismissal. Some of the circumstances typically 
relevant in cases of this type are the nature of the 
employee's injury, the period of his indisposition, the 
prognosis for recovery, the length and the record of his 
service. It does not follow that because an employee 
unable to attend to his normal duties is dismissed whilst 
certified as medically unfit for work, the dismissal is 
ipso facto unfair. 

Mr Blake had been absent from work effectively for 
almost eleven months. In that period, he had worked on 
three or four separate occasions performing what might 
be said to be "light duties". I do not accept as fact the 
assertion of Mr Blake that the Respondent discouraged 
him from performing any work at all unless and until he 
was fully fit. Rather, 1 find the position to be that there 
was a limited amount of "light work" available, which 
Mr Blake was unable to perform satisfactorily. It is ac- 
cepted that the principal task of an Orderly (Handling 
Patients) was to deal with physical lifting of patients, 
and that was something Mr Blake could not do with his 
injury. Nor did the Respondent, with every justifica- 
tion, want to put him in the position where he had to 
perform such work. Besides being unable to lift pa- 
tients, the evidence is, and it is supported by Mr Blake, 
that he could not walk freely either. I accept the 
evidence of Messrs Finn and Loncar that this seriously 
limited the capacity of Mr Blake to do what was re- 
quired of iiim consistent with the demands of running 
an efficient public hospital. The record reveals that even 
when back at work doing light duties, he had a number 
of absences. Mr Blake spent some time on afternoon 
and night shift, where the demands were somewhat less 
than they otherwise might have been, in the main 
delivering samples and the like, but there was always the 
possibility that he could be called to assist patients in an 
emergency, and be unable to do so. Moreover, the 
evidence of Mr Loncar, whose evidence I accept in to to, 
is that on the last occasion he tried to work on light 
duties, in March of 1983, he had to leave work early on 
each of the last two days because of the pain in his legs. 
Thereafter he was certified as being totally unfit for 
work until some time after he was dismissed. 

I am quite satisfied that there was, as Mr Finn 
testified, no position within the Respondent hospital 
which did not require frequent walking or lifting. I am 
satisfied, too, that to the extent it could, the Respondent 
made staffing adjustments to meet Mr Blake's limited 
capacities for light work. Indeed, Mr Blake 
acknowledges that on his r.eturn to work after his injury 
he was given preferential treatment, although as I 
understand it his contention is that it was not enough. 
The evidence overwhelmingly suggests that despite the 
size of the Respondent's workforce, there was little 
scope to make the adjustments the Applicant argued 
could or should have been made. The evidence also sug- 
gests that Mr Blake was not anxious to work in a posi- 
tion which might be seen as a demotion. 

There is no obligation on a hospital or any other 
employer for that matter to employ individuals other 
than in a useful capacity. Moreover, in a hospital, the 
interests of patients are paramount, and the Respondent 
cannot be expected to employ orderlies to handle pa- 
tients who are half-fit. Furthermore, the evidence is that 
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because of Mr Blake's indisposition, he was slow in per- 
forming the tasks required of him, and the indications 
are that he was less than efficient. 1 am satisfied that on 
each occasion ne was referred to his doctor by the 
hospital, including when he was taken off afternoon 
shift, it was because he could not perform the duties re- 
quired of him properly by reason of his indisposition. It 
is noteworthy that on each occasion he returned to his 
doctor he was certified as being totally unfit for work. 

Mr Blake remained off work continuously from early 
March until late in July, when he was given notice of 
termination. There was at that time no indication when 
or even if he would recover from his indisposition. The 
medical certificate issued on the day of his dismissal in- 
dicated that he would be unfit for work for a further 
period of eight weeks. That was the longest single period 
of incapacity certified in any one medical certificate, 
and came after he had been effectively off work for ap- 
proximately eleven months. As events transpired, that 
was not the last period of incapacity. In those cir- 
cumstances, I cannot think it unreasonable for the 
Respondent to have concluded that enough was enough. 
Mr Blake had been in the Respondent's employ for ap- 
proximately 16 months, the great proportion of which 
he had been absent through the injury in question. 
When he did return to work he had difficulty in satisfac- 
torily performing even the least exacting tasks. That be- 
ing so, I cannot think that the Respondent acted unfair- 
ly in dismissing him when it did. When the Respondent 
gave notice it had no reason to believe that Mr Blake's 
recovery was imminent. The Respondent had improvis- 
ed for approximately 11 months, waiting for a recovery; 
that did not occur, and in my view it had waited long 
enough. The Applicant acknowledged that Mr Blake's 
ability to return to work "a few weeks" after his 
dismissal "was a somewhat unexpected turn of events". 
It cannot now justly say in those circumstances that 
there was an obligation on the Respondent to keep him 
in its employ pending a recovery, particularly having 
regard to Mr Blake's medical history throughout the 
period of his indisposition. 

The Applicant now argues that had Mr Blake not 
been dismissed when he was, the probabilities are that 
he would not have been dismissed at all. That is being 
wise with the benefit of hindsight. One has to look at the 
dismissal at the time it was effected, and as the Appli- 
cant impliedly acknowledges, there was no indication at 
that time of such a quick recovery. In any event, Mr 
Blake's recovery took somewhat longer than "a few 
weeks" after his dismissal, for he was not certified as 
being fully fit for work until 10th November, 1983, and 
not until 7th October, 1983, was he certified as even be- 
ing partially fit for work, and then only on the basis of it 
being a trial and it being part-time work. The corollary 
to the Applicant's argument is that if the Respondent 
had dismissed Mr Blake earlier, it would have been bet- 
ter placed. The Respondent ought not be penalised for 
having been as indulgent as it was towards Mr Blake. 

The Respondent has refused to re-employ Mr Blake 
as an orderly now that he is certified as being fit for 
work. It has so refused partly because it regarded his 
work record prior to his injury as less than satisfactory, 
and partly because of its policy of not employing Nurs- 
ing Assistants or Orderlies (Handling Patients) with a 
history of hernia or back injury without further review 
through its staff clinic. Consequent upon the represen- 
tations of the Applicant, the Respondent offered Mr 
Blake a temporary position as a relief Kitchenhand. 
Although Mr Blake showed himself able to perform 
satisfactorily the tasks required of him in the kitchen, 
which included heavy lifting, it does not follow that, 
having been fairly dismissed, he is entitled to reinstate- 
ment in his former job. The Respondent was prepared 
to consider his position in the future, after having had 
what it regarded as sufficient time to satisfy itself that 
his back injury would not recur. Mr Blake did not want 
to continue in the Respondent's employ on that basis. 
That was rightly his decision, just as it was the Respon- 
dent's to fix the terms of his re-engagement, and in par- 
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ticular satisfy itself that neither it nor its patients would 
be at risk by reason of Mr Blake's injury. 

Overall, I am not convinced that the Respondent ex- 
ercised unfairly the right which was its to dismiss Mr 
Blake from its employment. It exercised that right only 
after a considerable lapse of time, when there was no in- 
dication of any imminent recovery on the part of Mr 
Blake, and after attempts by it to make allowances in 
the workplace for his indisposition had proved un- 
satisfactory. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 204 of 1984. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
W.A. Branch, Applicant, and Board of Manage- 
ment, Sir Charles Gairdner Hospital, Respondent. 

Order. 
HAVING heard Mr C. V. Evans on behalf of the Appli- 
cant and Miss L. M. Auld on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, hereby orders— 

That the Application be dismissed. 

Dated at Perth this 14th day of May, 1984. 

(Sgd.)G. L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 123 of 1984. 

Between the Federated Miscellaneous Workers' Union 
or Australia, Hospital, Service and Miscellaneous, 
West Australian Branch, Applicant, and Murray 
District Aged Persons' Homes (Inc.), Respondent. 

Before Mr Commissioner G. G. Halliwell. 
The 16th day of May, 1984. 

Mr C. V. Evans on behalf of the applicant. 
Mr R. H. Gifford on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application pur- 
suant to section 23 of the Act for an order requiring the 
respondent to re-employ Mrs M. E. Forrest in her 
former position of assistant supervisor with Bedingfeld 
Park Incorporated formerly known as Murray District 
Aged Persons' Homes Incorporated. Mrs Forrest com- 
menced employment as assistant supervisor on or about 
March 1983 and her services were terminated on or 
about 13th December, 1983. 

On or about June 1983 Mrs Forrest received the 
following letter:— 

Dear Mrs Forrest, 
The position of Relief Supervisor is very deman- 

ding. Anyone who undertakes to accept this, must 
also accept the fact that it is a full time job in itself. 
This may be hard for families to understand and 
adjust but this must be and therefore anyone work- 
ing in this capacity must make a choice family ver- 
sus job, whilst on duty which is Thursday 
6.30 p.m. to Monday 9.00 a.m. each week at pre- 
sent. 

No children or family to visit Assistant Super- 
visor whilst on duty. This position is for one person 
only, not a family one. 
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Personal problems must not, under any cir- 
cumstances be discussed with residents, or staff. As 
discussed when employed these aged people have 
their own troubles and part of our job is to listen to 
these and not trouble them with ours. Financial 
problems must not be mentioned in the presence of 
any residents under any circumstances. 

Should you not feel able to comply with any of 
these conditions as set out it may be better to resign 
now. 
Yours faithfully, 
Murray Districts Homes. 

In September 1983 Mr R. Cleaver became a member 
of the board and visited the respondent's premises. Ap- 
parently during that visit Mr Cleaver spoke with Mrs 
Forrest and among other things emphasised the necessi- 
ty for loyalty to the supervisor of the premises Mrs 
H. C. Quenby. Mrs Forrest confirmed this in her 
evidence in chief:— 

During that time, did you attend a board 
meeting:—I attended one. It was the first time Mr 
Cleaver came down. I was invited along by Mr 
Lawton, just to see how a board meeting went. 

Mr Cleaver gave evidence earlier that on his first 
meeting with you, he instructed you on the value of 
loyalty to Mrs Quenby. Is that correct9—Yes. He 
did. He kept instructing me on loyalty to Mrs 
Quenby, all the time I was walking around the 
grounds with him. 

The basic reasons advanced by the respondent for 
Mrs Forrest's termination were:— 

The question was related to the actual termina- 
tion of her employment. What involvement did you 
have in that?—There were so many things she did 
not take my advice on and follow my advice about I 
became very concerned about things. I did talk to 
her on a number of occasions about these incidents 
and she was very—she adhered to what I said, in- 
itially, very well, then it almost seemed as if she felt 
she knew more about running the hostel than 1 did 
and changed things when I was not there and did 
not adhere to my guidelines.—You can't have real- 
ly set rules but you have to have certain guidelines 
and she wasn't adhering to those. 

Mr Gifford: What did that cause you to do?—I 
sat down and talked to her about specific things 
which had happened in my absence. 

What was the nature of that report?—Do you 
mean the things I was concerned about? 

Yes?—One very big thing which I was against 
was that the family were there. It wasn't just her 
position. I pointed out to her that had she been a 
nursing sister she would not have been able to bring 
the family into the ward. The same thing applied in 
a position like that. The children—it was reported 
that there was a girl sitting in my chair with her feet 
on the desk and that sort of thing which just is not 
right in a hostel. 

What things did you state to the board in your 
report to the board in December?—The family 
came into it, the fact that Mrs Forrest was talking 
about her financial problems, her personal pro- 
blems, to the residents and upsetting them and also 
the fact that she was discussing my private life in a 
hostel in Mandurah. I had a phone call from the 
supervisor at Mandurah telling me this. 

You put each of those matters to the board?—I 
did. 

It is necessary to cite at some length from the evidence 
given by Mrs Forrest during her examination in chief:— 

Was the question of your wages discussed with 
residents?—Not by me. 

So you did not discuss that with them at 
all?—No. I discussed it with the staff. 

It was the subject of discussion among the staff 
members?—Yes, definitely. 
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Obviously the residents would have got to find 
out about it, wouldn't they?—They would, because 
we used to have our tea in the same room as the 
residents. 

So you used to sit down to tea together?—Well, 
we didn't—sometimes Mrs Weddall would come in 
and join us (quite often) because she used to join 
the staff in lots of things. 

So Mrs Weddall played a more active part in that 
side of things than the other residents?—Yes, 
definitely. 

So it is possible that you may have discussed with 
her the question of wages?—Yes definitely. 

There has been evidence led that you talked of 
needing $800?—We were sitting down—the 
staff—on a teabreak. There was Mrs Howie; Mrs 
Weddall was sitting with us, and we were having a 
cup of tea. We were all discussing financial pro- 
blems. 

Did the staff ever change the nature of the con- 
versations when Mrs Weddall or Mrs Howie were 
there?—Not really; we all sort of just— 

You would have carried on normally as you 
would have, sitting down?—Yes; definitely. 

Did Mrs Quenby say to you, before you were 
dismissed, that there was a problem with them call- 
ing? She obviously did, in that she wrote to 
you?—Yes, she did tell me about having the 
children there, and I stopped them for quite some 
time. I told them not to come near the hostel any 
more, because Mrs Quenby didn't want me to have 
my children there, and they didn't come up there 
for a long long time. 

But they still did call in?—They did call in on oc- 
casions, if they were going somewhere or, as I say, 
if they bought something. We were a close family, a 
close relationship. 

Did they visit other residents at the hostel?— 
Quite often, because our family—we are out here 
without any grandparents, and my son used to call 
them his 34 grandmothers and grandfathers. 

So the whole family was reasonably close to the 
residents?—Yes, they used to call in and see them. 

Do you think the residents appreciated that?—A 
lot of them did. They enjoyed the company and the 
chit-chat. 

Mrs Quenby objected to that sort of 
thing?—Yes. I don't know why. 

Thus the position emerges that Mrs Forrest, not- 
withstanding a written direction as to "no family 
visiting whilst on duty" and non discussion of personal 
or financial problems with residents, apparently con- 
tinued to infringe in these areas at least. Further, the 
Commission accepts Mrs Quenby's evidence, confirmed 
as it is by Mrs Forrest, that Mrs Quenby had spoken to 
Mrs Forrest about these matters and Mrs Forrest knew 
that her supervisor disapproved of the course of con- 
duct she was following. 

It is a well settled industrial law than an employee 
must obey the lawful commands of the employer, the 
only exception to this rule being concerned with the 
safety and welfare of the employee. It is no defence 
against a charge of unsatisfactory conduct for the 
employee merely to disagree with the employer as to the 
standards of conduct required whilst on duty, upon the 
basis that she would do things differently. The direc- 
tions issued by the supervisor Mrs Quenby to Mrs For- 
rest in writing in June 1983, and later verbally, were 
plainly reasonable and lawful instructions. Mrs Forrest 
chose not to follow them and has paid the penalty of ter- 
mination of her services for unsatisfactory conduct. No 
unfairness may be seen to have arisen in such cir- 
cumstances and the application is accordingly refused. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 123 of 1984. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
West Australian Branch, Applicant, and Murray 
District Aged Persons' Homes (Inc.), Respondent. 

Order. 
HAVING heard Mr C. V. Evans on behalf of the appli- 
cant and Mr R. H. Gifford on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979, hereby 
orders— 

That the application be dismissed. 

Dated at Perth this 16th day of May, 1984. 

(Sgd.)G. G. HALLIWELL, 
[L.S.] Commissioner. 

SECTION 29 (2)— 

Applications Dealt with— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 455 of 1983. 

Between Alan Terrance Hanshaw, Applicant, and Quest 
Mining and Exploration Limited, Respondent. 

Before Mr Commissioner G. J. Martin. 
The 1st day of June, 1984. 

Mr H. N. H. Christie of Counsel on behalf of the ap- 
plicant. 

Mr C. P. Stevenson of Counsel on behalf of the 
respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Arbitration Act, 
1979 the applicant claims that he was unfairly dismissed 
and seeks compensation for loss of employment. (The 
applicant does not seek reinstatement as the respondent 
ceased its operations at the site where the applicant was 
previously employed, shortly after the termination of 
his services.) 

The respondent denies those claims wholly. 
I heard the submissions of and the evidence adduced 

by the parties on 13th March, 1984 and 28th May, 1984 
and reserved my decision. 

That span of time was brought about by an emergen- 
cy commitment of the Commission in the first instance 
and the absence from Perth of some of the witnesses in 
the second instance. 

The applicant was employed by the respondent in the 
calling of "Serviceman" in its overburden stripping 
operation in Telfer from 4th December, 1981 until 27th 
November, 1983. 

On that latter date the applicant's contract of employ- 
ment was terminated by the respondent by the payment 
of one week's wages in lieu of notice and other moneys 
then due under the contract of employment. 

The respondent took that action on the ground that 
the applicant was guilty of neglect of duty in that at the 
end of the night shift on which the applicant was 
employed on 26th November, 1983 he did not perform 
the duties remaining to him before leaving his work 
area. 

The applicant's work entailed the checking of fuel 
and oil levels, batteries, and radiators of earth moving 
and drilling machines utilised by the respondent for its 
operations. Those duties were performed to a schedule 
during the course of each shift and required the ser- 
viceman on shift to drive a vehicle from site to site 
where the machinery was operating. 

During the shift there were periods of idle time. Each 
of the shifts was of 12 hours duration from 6.00 a.m. to 
6.00 p.m. and 6.00 p.m. to 6.00 a.m. with a one half 
hour meal break. 

On the latter shift, the night shift, there were two ser- 
vicemen, who operated a fuel truck and an oil truck. 

The sequence of events leading to the termination of 
the applicant's contract of employment is basically 
straight forward and not subject to any significant 
discrepancy. 

On 26th November, 1983 the applicant completed 
night shift at 6.00 a.m. and returned to the single per- 
sons quarters. Circa 10.00 a.m. he retired to sleep as 
was his usual practice but was unable to do so because 
the airconditioning unit in his room was malfunction- 
ing. (At that time of the year, having regard to the 
geographical location of Telfer, adjacent to the Great 
Sandy Desert, the climatic conditions dictate the need 
for airconditioning in living quarters.) 

The applicant arose, reported the state of the air- 
conditioning unit to the respondent's camp manager 
who indicated that as the maintenance electrician was 
on another job, it could not be serviced forthwith and 
the applicant was allocated a vacant room in which to 
sleep. 

That room was not sufficiently darkened to enable 
the applicant to sleep and after two or three hours rest 
he returned to his own room and prepared to go to work 
at 6.00 p.m. 

The applicant told me that whilst he was not as 
refreshed as he would have been had he had proper sleep 
he still felt fit enough to report for duty which he did 
and work according to schedule until about 5.00 a.m. 
when he refuelled his own vehicle, entered it, checked 
his work schedule and next recollects awakening just 
before 6.00 a.m. 

He checked on the other serviceman whom he found 
asleep in his vehicle and they drove back to the 
workshop. 

He was aware that machines, brought in off site by 
the night shift operators were still running as was the 
practice and he did not endeavour to turn them off or 
re-service them which was the last tasks to be usually 
performed by him before going off shift. 

The applicant told two oncoming day shift ser- 
vicemen of the state of those machines and he also told 
the maintenance supervisor. He then told that person 
that the reason those tasks had not been completed was 
that the service truck had malfunctioned—thus delaying 
them. 

The maintenance supervisor drove the applicant and 
his fellow serviceman back to the respondent's camp 
and en route the applicant explained the real reason for 
the unfinished work, that they had fallen asleep. 

When the applicant reported for work that evening he 
and his fellow serviceman from the previous nightshift 
were asked to see the site manager in his office and he 
told them in the presence of other supervisors that they 
were dismissed for neglect of duty. 

Those actions were followed by actions by other 
members of the workforce on the ensuing days but are 
not of relevance in my view to the events responsible for 
the termination of the applicant's contract of employ- 
ment. 

I take the same view of the conflicting material ad- 
vanced upon whether or not the applicant was denied 
access to his union representative when he was informed 
of his termination. 
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The question becomes whether or not the respondent 
exercised its right to terminate the contract of employ- 
ment unfairly or put another way whether or not the ap- 
plicant was given "less than a fair deal" (see 59 
W.A.I.G, p.ll at p.12 and 61 W.A.I.G. p.1722 at 
p.1723). 

The applicant had not during his period of employ- 
ment been the subject of any criticism for his work per- 
formance and was considered to be a competent ser- 
viceman. 

He had been warned on one occasion on which he had 
been late departing from the mess for work and his at- 
titude on that occasion to a supervisor incurred a repri- 
mand from that person. 

It was my impression that the applicant is a person of 
above average intelligence, mature and a person who 
could be relied upon to exercise a degree of responsibili- 
ty. 

Accordingly whilst his falling asleep is understan- 
dable in the circumstances recited herein his failure to 
see to the safety of the machines in his care when he did 
awake and his first explanation as to why he had not 
performed that task is not. (I was told that in other in- 
cidents where servicemen had dozed off towards the end 
of a night shift those servicemen had completed their 
duties before leaving the work place.) 

Those actions were not the actions of a responsible 
person and to that extent in my view the termination of 
the contract of employment by the respondent was not 
capricious or unfair. 

A different view may have been taken if the termina- 
tion had been effected as a summary dismissal with the 
attendant forfeiture of notice and benefits accrued 
under the contract of employment. 

Accordingly I determine the application by an order 
of dismissal and because of that result I made no obser- 
vations upon the matters raised by the parties upon the 
factors or evidence to be considered in assessing com- 
pensation. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 455 of 1983. 

Between Alan Terrance Hanshaw, Applicant, and Quest 
Mining and Exploration Limited, Respondent. 

Order. 
HAVING Heard Mr H. N. H. Christie of Counsel on 
behalf of the applicant and Mr C. P. Stevenson of 
Counsel on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979 hereby orders— 

That the claims herein be dismissed. 

Dated at Perth this 1st day of June, 1984. 

(Sgd.)G. J. MARTIN, 
[L.S.j Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 180 of 1984. 

Between Archibald Begg, Applicant, and Monier Rocla 
Limited, Respondent. 

Before Mr Commissioner G. L. Fielding. 
The 7th day of May, 1984. 

Mr A. L. L. Begg in person. 
Mr J. Birman on behalf of the Respondent. 

Reasons for Decision, 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 

THE COMMISSIONER: The Applicant, Mr Begg, br- 
ings these proceedings as an individual under and by vir- 
tue of section 29 (2) of the Industrial Arbitration Act, 
claiming that he was unfairly dismissed from the 
Respondent's employ on the 9th of October last, and 
seeking compensation for the loss of his employment. 

In brief, Mr Begg claims that he was employed by the 
Respondent as a maintenance fitter. On the 19th of Oc- 
tober at about 12.45 p.m., he approached his super- 
visor, Mr Thompson, and asked him where his pay slip 
was. The reason was that it was standard practice in the 
Respondent's workshop that employees were supplied 
with their pay slip at morning tea time, about 9.00 a.m. 
on pay day, in order that they could check the same 
before signing it, as was a precondition to being paid 
their due at or about 3.00 p.m. on that day. It goes 
without saying that the 19th of October was a pay day. 

Mr Begg says that when he approached Mr Thomp- 
son about the matter, Mr Thompson indicated to him 
that he would get the pay slip when it suited the super- 
visor. Mr Thompson told him that one Mackie, a fellow 
employee, had only just received his pay slip, and Mr 
Begg considered that irrelevant. Thereupon, Mr Begg 
says that Mr Thompson proceeded to abuse and 
threaten him by pointing his finger in the region of Mr 
Begg's face. Mr Begg asked him to put his finger down 
and when he did not, suggested to Mr Thompson that he 
would not enjoy his, Mr Begg's, finger, being thrust at 
his face. A heated argument ensued. Thereafter, the two 
of them left to see the Senior Foreman, Mr Hod son, in 
his office. There the two continued to argue with each 
other in the office so that Mr Begg left. 

Later in the afternoon Mr Begg says that he was 
working in the workshop when Mr Thompson came to 
him and told him to gather up his wares as he was being 
dismissed. Subsequently that day he was dismissed, as 
he now admits, with pay in lieu of notice. 

Mr Begg says in his claim that no reason for his ter- 
mination was given, although in evidence before the 
Commission he said that the reason given for his 
dismissal was that he had verbally abused Mr Thomp- 
son. 

Mr Thompson's version is somewhat different. He 
says that on the day in question, at or about 1.15, he ap- 
proached the Applicant to give him his pay slip. The 
Applicant asked him why it was so late. Mr Thompson 
says he told him that he had been too busy to hand it out 
earlier whereupon, he says, that Mr Begg abused him by 
swearing at him, in words which do not bear repetition. 
When Mr Thompson admonished him by brandishing 
his finger, he says 18 inches to two feet from his face, 
the Applicant said words to the effect that he would 
shove the broom handle which he was then holding, up 
his nose. Mr Thompson says he backed off and remind- 
ed the Applicant what his position vis-a-vis the Appli- 
cant was. To this he says the Applicant replied words to 
the effect, "You are f nothing so far as I am con- 
cerned". With that, Mr Thompson indicated that he 
would report the matter to the Senior Foreman. That he 
did, with the Applicant following him. 
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An argument ensued in the office of the Senior 
Foreman, and the Applicant left. Subsequently, Mr 
Thompson relayed his story to Mr Hodson. On that 
basis, Mr Hodson recommended to the Works 
Manager, Mr Collins, that the Applicant be dismissed. 
In the afternoon, at about 3.00 p.m. as 1 understand it, 
the Applicant was dismissed by Mr Hodson. 

Where there is a conflict in the evidence, I am bound 
to say that I prefer the evidence of Mr Thompson to that 
of the Applicant. On a number of material matters I 
thought the Applicant somewhat unconvincing and 
evasive. He did not mention the fact of having the 
broom in his hand until he was asked about it, and 
could not, in his evidence-in-chief, recall what Mr 
Thompson said to him during the heated argument, 
although in cross-examination he was able to say that 
Mr Thompson was the first to use abusive or swear 
language. 

Furthermore, I think it is more probable that the 
mention of Mr Mackie was made in the context in which 
Mr Thompson says it was; that is, that he was given as 
an example to the Applicant, only after the Applicant 
had indicated that' there was trouble over the delay, 
rather than before. On simply handing over the pay slip 
there would be no reason to mention that Mr Mackie, or 
for that matter any other, had only recently received his 
pay slip. I think the version of Mr Thompson in respect 
of that matter far more probable. 

1 am quite satisfied, on balance, and accept it to be a 
fact, that Mr Begg did threaten to shove the broom he 
was holding up Mr Thompson's nose after he had been 
admonished by Mr Thompson. I treat with the utmost 
suspicion the evidence of Mr Osborne that Mr Begg was 
holding the broom motionless. He did not leave me with 
the impression of being a very reliable witness in what 
he was relaying to the Commission about this incident. 1 
am not convinced that the position was entirely as he 
would have me believe. 

1 am satisfied, too, that the Applicant indicated to Mr 
Thompson that, so far as he was concerned, he was real- 
ly a "nothing". That, to some extent, is reinforced by 
his evidence-in-chief that he would not want to work 
with him any more, which is why he does not seek 
reinstatement but rather only compensation. I am 
satisfied also that the termination took effect in the cir- 
cumstances in which Mr Hodson has said; that is, that 
he was the one who effected the dismissal and gave as 
the reason for the dismissal the threat of physical 
violence. I note, as I have already said, that the Appli- 
cant's claim is that no reason for termination was given, 
although in his evidence he says that he was simply 
dismissed for verbal abuse rather than threats of 
physical violence. 

In matters of this nature, the onus rests on the 
dismissed employee to show that the contractual right to 
terminate which was effected in this case was exercised 
unfairly. That, in plain and simple language, is often 
put as requiring the Applicant to show that he has 
received less than a fair deal or a fair go all round. 

It has to be accepted, I think, that in workshops such 
as I imagine the one in question to be, that from time to 
time there will be exchanges or arguments between 
superiors and subordinates. If that is isolated then I 
think, depending on the circumstances, it could be ig- 
nored or at least not taken to justify dismissal. 
However, in this case, those disagreements did not stop 
short of simple verbal abuse, but were clothed with a 
threat of physical violence. That, of course, cannot be 
tolerated in a workshop of this kind, if the work is to be 
carried out in an orderly and efficient manner. More 
significantly, perhaps, on this occasion, is the fact that 
the Applicant, as 1 find, indicated to his immediate 
superior that so far as he was concerned he was without 
authority; that is the import of the remark that he was a 
"nothing". As I have already indicated, I think that is 
somewhat supported by the Applicant's current attitude 
to his return to the Respondent's workplace. In those 
circumstances, there is little or no alternative but for the 

Respondent to say to an employee who is not prepared 
to recognise the authority of his immediate superior, 
that the working relationship has so broken down that it 
should be terminated. That was done on this occasion, 
and in the circumstances I am a long way from being 
satisfied that the right to terminate was exercised unfair- 
ly. Indeed, as I have indicated, I think it was not. Fur- 
ther than that, 1 think there is substance in the proposi- 
tion that the Respondent would have been entitled to 
dismiss the Applicant summarily. 

For those reasons, the claim will be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 180 of 1984. 

Between Archibald Begg, Applicant, and Monier Rocla 
Limited, Respondent. 

Order. 
HAVING heard Mr A. L. L. Begg in person and Mr J. 
Birman on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979, hereby orders— 

That the Application be dismissed. 

Dated at Perth this 7th day of May, 1984. 

(Sgd.)G. L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 145 of 1984. 

Between Carol Angela Leaper, Applicant, and Parry's 
Department Store (W.A.) Pty. Ltd., Respondent. 

Before Mr Commissioner G. L. Fielding. 
The 1st day of May, 1984. 

Miss C. A. Leaper in person. 
Mr J. C. Baxter on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter raises a short but 
interesting point. 

The Applicant claims, allegedly pursuant to section 
29 of the Industrial Arbitration Act, "compensation for 
breach of my employment contract". Her claim is based 
on the Respondent's refusal to allow her to take up 
work as a shop assistant at its Fremantle store. She 
claims that as a result of an interview with the Branch 
Manager of the Fremantle store on 20th December last, 
she was given a job as a shop assistant commencing 
after Christmas on a date to be negotiated. There was 
no mention of the remuneration she was to receive. She 
assumed it was to be the relevant rate of pay applicable 
under the Shop and Warehouse (Wholesale and Retail 
Establishments) State Award. As a result of the pro- 
mise, she terminated her then existing employment. On 
29th December she was advised by the Fremantle 
Branch Manager that she was to commence duty on 3rd 
January last. She was subsequently called to an inter- 
view before the Respondent's Personnel Manager Mr 
Baxter on 30th December, 1983, but as events transpired 
he was unable to see her as arranged. She did not start 
work on 3rd January because of her outstanding com- 
mand to meet with Mr Baxter. On 4th January, 1984, 
when she contacted Mr Baxter, she was told that there 
had been a mix-up and she would have to await further 
advice as to her commencing date, but that it was likely 
that she would start on or about 12th January. She says 
she was assured that she was still to have the job, 
although it might take a little longer to complete the 
necessary details. On 11th January, the Applicant again 
spoke to Mr Baxter, who indicated that there was no 
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position available for her, but when one became vacant 
he would let her know. Two days later she arranged to 
be re-employed in her former position by her previous 
employer. She now seeks the sum of $450, being the net 
amount she would have earned with her former 
employer had she not resigned in anticipation of work- 
ing for the Respondent Company. 

Mr Baxter gave evidence, and his testimony differs lit- 
tle from that of the Applicant. He says that the Branch 
Manager of the Respondent's Fremantle store did not 
promise the Applicant a job, but rather indicated that 
he thought she was a suitable applicant. Moreover, he 
says that the Branch Manager did not have authority to 
engage staff, which was the province of the Respon- 
dent's Personnel Manager, and that was plain from the 
application form which the Applicant completed. He 
denies that he told the Applicant that she had a job with 
the Respondent, rather his testimony was that he in- 
dicated to her that the job had been given to someone 
else but he would get a job for her as soon as he could, it 
was just a matter of waiting. When he ultimately obtain- 
ed a job for the Applicant, she had recommenced work 
with her former employer, and thus rejected the pro- 
posal. 

To the extent that there is a conflict in the evidence, 1 
am prepared to accept the position as outlined by the 
Applicant as being accurate. In the absence of con- 
tradictory evidence from the Fremantle Branch 
Manager, I accept the Applicant's testimony that he 
told her that she could have the job to start work on a 
date to be notified. I also accept the position to be that 
at no time thereafter, until on or about 11th January, 
was she told that the job in question was not for her. It 
may have been Mr Baxter's intention to convey to the 
Applicant that she did not in fact have the job; instead 
the Respondent was in the process of seeking to obtain 
another one for her. I am however not satisfied that he 
conveyed that to her in as clear terms as he has indicated 
during the course of these proceedings. 

The jurisdiction of the Industrial Commission to 
entertain claims brought by individuals is more limited 
than is the case of claims brought by organizations or 
employers. Claims by individuals are limited, in the 
main, to those stipulated in section 29 (2) of the In- 
dustrial Arbitration Act. That section, by subparagraph 
(a), allows an individual employee to bring a claim in 
respect of an unfair dismissal "from his employment". 
By subparagraph (b) an individual employee may bring 
a claim in respect of the disallowance of a non-award 
benefit to which he is entitled under his contract of ser- 
vice. In neither of those circumstances is it entirely ap- 
propriate to speak of a claim of that nature as being one 
for "compensation for breach of contract". Although 
section 29 (2) (a) allows indirectly at least compensation 
to be awarded in respect of an unfair dismissal, it is not 
dependent on a breach of contract. Claims in respect of 
the disallowance of non-award benefits are more in the 
nature of an enforcement proceeding for a present en- 
titlement than for compensation. 

If the Applicant's claim is for compensation as a 
result of being unfairly dismissed from her employment, 
it must fail because she was never dismissed from the 
Respondent's employ. She did not in fact work for the 
Respondent, nor was she at any time registered on its 
payroll; indeed, she did not at any stage present herself 
for work. At best, she had an agreement from the 
Respondent to employ her in its Fremantle store at some 
time in the future, presumably on the basis of the provi- 
sions of the Shop and Warehouse (Wholesale and Retail 
Establishments) State Award. Thus, even if it can be 
said that the Respondent was in breach of that contract 
so that it was terminated thereby, it constituted a refusal 
to employ the Applicant rather than a dismissal from 
her employment. Much the same circumstances arose 
for consideration in The Princess Margaret Hospital for 
Children v. The Hospital Salaried Officers' Association 
of Western Australia (Union of Workers) (1975) 55 
W.A.I.G. 543. In that case, the Industrial Appeal Court 

had to consider circumstances where the hospital, hav- 
ing agreed to employ a radiographer to start work on a 
nominated date, later but before that date changed its 
mind and notified him that his services were no longer 
required. In considering whether a claim for reinstate- 
ment in those circumstances was valid, Burt, J. took the 
view that the case was one of a refusal to employ a per- 
son. For the purposes of section 29 (2) (a) of the Act, 
there at least needs to be a dismissal "from employ- 
ment" rather than a refusal to employ. The Act itself 
recognises such a distinction, for in subparagraph (c) of 
the definition of "industrial matter", contained in sec- 
tion 7 of the Act, it expressly includes "the dismissal of, 
or refusal to employ, any person" in an industry, (see In 
re the City of Lithgow R.S.L. Club (1979) A.R. 
(N.S.W.) 501, and Orange City Bowling Club Ltd. v. 
the Federated Liquor and Allied Industries Employees' 
Union (1979) A.R. (N.S.W.) 90, and see too New South 
Wales Public Medical Officers' Association v. Prince 
Henry Hospital re Eikens (No. 1) (1978) A.R. (N.S.W.) 
259). It would be odd and contrary to the normal prin- 
ciples of statutory interpretation for the concept of 
dismissal to differ from section to section within the 
same Act. In all the circumstances, I do not consider 
that it can properly be said that the Applicant has been 
dismissed by the Respondent, and thus she has no valid 
claim under section 29 (2) (a) of the Industrial Arbitra- 
tion Act. Whilst a union may bring a claim in the Com- 
mission on behalf of one of its members in respect of a 
refusal to employ that person, an individual cannot. 

Likewise, if the claim is brought in respect of the 
disallowance of a non-award benefit, as envisaged by 
section 29 (2) (b) of the Act, it too must fail. There was, 
as the Applicant said, no mention of the remuneration 
she was to be paid as an employee of the Respondent. If 
in fact there existed a contract of employment, then the 
Applicant has to rely on the Award for its terms as to 
the remuneration payable under it. In those cir- 
cumstances, her claim is expressly excluded from the 
jurisdiction of the Commission, since it cannot be said 
to be a benefit which is not derived under an Award of 
the Commission. Furthermore, it is well settled that a 
person is not entitled to recover wages under a contract 
of employment unless he or she has rendered some ser- 
vice to earn that remuneration. If the contract is breach- 
ed by an employer refusing to allow work to be done in 
order that the remuneration may be earned, the 
employee's remedy is to sue for damages, which is 
somewhat different from seeking to recover the value of 
the wages payable under the contract, as is the import of 
section 29 (2) (b). (see Automatic Fire Sprinklers Pty. 
Ltd. v. Waston (1946) 72 C.L.R. 435). 

It appears from the evidence of the Applicant and 
from the claim that what she seeks is not the wages she 
would have earned under her contract of employment, 
as she describes it, with the Respondent, but rather the 
wages which she would have earned had she remained in 
the employ of her previous employer. That is not a 
claim for a benefit to which she is entitled under a con- 
tract of service, since the claim is in respect of money 
lost during the period when there was no contract with 
her previous employer. Indeed, it is because she was led 
to terminate that contract that she brings these pro- 
ceedings. 

It may be that the circumstances in which the Appli- 
cant finds herself would give rise to a valid claim for 
breach of contract in the civil courts, but they do not 
give rise to a claim within the Commission. From the 
foregoing, it follows that the claim should be dismissed. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 145 of 1984. 

Between Carol Angela Leaper, Applicant, and Parry's 
Department Store (W.A.) Pty. Ltd., Respondent. 

Order. 
HAVING heard Miss C. A. Leaper in person and Mr 
J. C. Baxter on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Arbitration Act, 1979, hereby orders — 

That the Application be dismissed. 

Dated at Perth this 1st day of May, 1984. 

(Sgd.) G. L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 274 of 1984. 

Between Catherine Elizabeth Arrowsmith, Applicant, 
and Richard E. Fenny trading as Victoria Park, 
Veterinary Clinic, Respondent. 

Order. 
HAVING heard Mr A. J. Arrowsmith on behalf of the 
Applicant and Dr R. E. Fenny in person, and after a 
conference between the parties, the Commission, pur- 
suant to the powers conferred on it under the Industrial 
Arbitration Act, 1979, and by consent, hereby orders 
that the Respondent— 

1. Pay to the Applicant the sum of $150; and 
2. Deliver to the Applicant forthwith name plates 

and badges made by it for the use of the Appli- 
cant, 

in full and final settlement of the claim. 

Dated at Perth this 30th day of May, 1984. 

(Sgd.) G. L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 212 of 1984. 

Between Diane Cornish, Applicant, and Paxton Press 
Pty. Ltd. trading as Independetn Group of 
Newspapers, Respondent. 

Before Mr Commissioner G. L. Fielding. 
The 29th day of May, 1984. 

Miss D. J. Cornish in person. 
Mr J. Birman on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: The Applicant brings these 
proceedings pursuant to the provisions of section 
29 (2) (b) of the Industrial Arbitration Act, 1979, claim- 
ing from the Respondent company the sum of $1 200, 
which she says represents three weeks' annual leave 
which was due to her but which remained unpaid under 
her contract of employment. 

The Respondent denies any liability for the claim on 
the stated grounds that the Applicant was not an 
employee of it, but rather a consultant independent con- 
tractor. Further the Respondent argues that in any event 
there is no evidence to indicate that it was a term of the 
Applicant's contract that she was to be entitled to four 
weeks' annual leave if any at all. 

The Applicant's evidence is that she came to Perth to 
work as a contract consultant in the true sense of the 
term for the newspaper National Farmer in 1982. That 
newspaper or the control thereof was for all intents and 
purposes taken over by Paxton Press Pty. Ltd., with ef- 
fect from 4th January, 1983. The Applicant says she 
was employed by Paxton Press Pty. Ltd. to manage its 
circulation department. She says she was so employed 
on the initiative of one Mr Millett, who was the Manag- 
ing Editor of the newspaper and to whom the Applicant 
was known personally. She says that about Christmas 
1982 Mr Millett said to her that he wanted her to stay on 
with National Farmer on a full-time basis, to be paid 
$400 per week. She says no mention was made on that 
occasion of any annual leave entitlement; it was just 
that he said words to the effect that she was to be engag- 
ed on the basis of a "normal full-time job", except that 
she was to submit invoices monthly, claiming $400 per 
week for her services. She then commenced her employ- 
ment, as she would have it, and continued thereafter to 
submit invoices on a monthly basis claiming $400 per 
week on each invoice for "consulting services" so 
described, and they were paid after being endorsed by 
Mr Millett. 

The Applicant says further that in July 1983, she took 
one week's annual leave after having first obtained the 
permission of Mr Millett to do so, and was paid for that 
on an invoice which is dated 4th August. She says that 
all went well until November or thereabouts, when Mr 
Millett resigned. When in December she submitted an 
invoice to Mr Clarkson, the Respondent's Financial 
Controller, which included payment for two weeks' an- 
nual leave, and in January an invoice for one week's 
leave, Mr Clarkson refused to pay it on the ground that 
she was a consultant and there was thus no entitlement 
to annual leave. She says too that before then there had 
been no reason for her to believe that she was not entitl- 
ed to annual leave. As I understand her evidence she was 
somewhat surprised and taken aback by Mr Clarkson's 
attitude. 

I think it remains only to say of the Applicant's 
evidence that she was in charge of the newspaper's cir- 
culation department. In that capacity she had a good 
deal of autonomy but no more than one would expect of 
a departmental manager. She says that she was 
answerable to Mr Millett for matters of policy; that 
when she had to employ additional staff and the like she 
had to obtain Mr Milieu's permission; that those staff 
were employees of the Respondent; and that those staff 
were responsible to her. She worked out of an office 
maintained by the Respondent company, and as I 
understand all her evidence, all the incidentals which 
one expects in the running of an office were paid for and 
maintained by the Respondent company. 

The evidence adduced on behalf of the Respondent 
was from Mr Clarkson. His evidence is that he assumed 
that the Applicant was a consultant by reasons of the 
fact that she was submitting invoices for "consulting 
services" on a monthly basis. That was a practice, he 
says, which was common within the company and he 
saw no reason to think that there should be a special 
case made for the Applicant. He was not present when 
Mr Millett entered into the employment arrangement 
with the Applicant, which the Applicant has outlined. 
He simply assumed that the Applicant was employed on 
the same basis as every other consultant who worked for 
the Respondent company. 

Mr Clarkson's evidence does not conflict with that of 
the Applicant in any way. He acknowledges that he 
spoke to the Applicant in or about November last year 
about changing the method of payment for her services 
because he was concerned that the Taxation Commis- 
sioner with his new-found vigour to see that his debts 
are paid might deem her to be an employee and thus put 
the Respondent in a position where it was liable for in- 
come tax if the Applicant were to depart from the scene 
without paying it, although I hasten to add that Mr 
Clarkson's evidence was that he did not expect the Ap- 
plicant to do that. 
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For myself I think the issues are quite simple, as I 
have indicated to the parties in their closing addresses. I 
accept without any reservation the evidence of the Ap- 
plicant and indeed that of Mr Clarkson. Happily there is 
no conflict in the evidence. 1 am quite satisfied, in par- 
ticular, that the arrangement with the Respondent com- 
pany was as Miss Cornish said it was in light of her 
discussions with Mr Millett. I am quite satisfied, as I 
have already indicated, that the Applicant was at all 
material times an employee of the Respondent. I accept 
that she was told by Mr Millett that she was to be in ef- 
fect employed on a full-time basis. It has to be recognis- 
ed, furthermore, that she was in charge of one of the 
Respondent's departments; that she had control over 
employees of the Respondent; that she found it 
necessary to ask Mr Millett for the week off in July, and 
furthermore that she took policy instructions from him. 
On all the authorities I am quite satisfied she was an 
employee. She was very much an integral part of the 
business. On the tests as expounded by the Privy Coun- 
cil in Australian Mutual Provident Society v. Allan & 
Chaplin (1978) 52 A.L.J.R. 407, which have recently 
been explained and endorsed by the Privy Council in 
Narich Pty. Ltd. v. Commissioner of Payroll Tax (1984) 
58 A.L.J.R. 30, and again recently applied by the New 
South Wales Industrial Commission in Shearing Con- 
tractors Association of Australia v. Kirby 1984 
A.I.L.R. 53, she was truly an employee. The fact that 
the Respondent did not deduct PAYE taxation is not in 
the circumstances enough, in my view, to indicate that 
she was an independent consultant, nor is the fact that 
she issued invoices claiming payment for her "con- 
sulting services". The Applicant says she did that simply 
because she was advised to do so for taxation reasons by 
an agent of the Respondent company. I am quite 
satisfied that was the sole motive for issuing the in- 
voices, and that it was not to represent anything else. 
Nor do I think it material in the circumstances that there 
was no letter given to the Applicant appointing her as an 
employee, as seems to have been done for other in- 
dividuals employed by the Respondent. Miss Cornish 
has explained that adequately. By reason of her close 
working relationship with Mr Millett, none would have 
been expected. Nor do I think it material that there was 
no mention with Mr Millett as to the arrangement for 
ending the employment contract. As the Respondent's 
advocate would know, it is not an uncommon oc- 
currence for employment contracts to be entered into 
without any mention of the notice required to terminate 
the arrangement. Given the sound working relationship 
between Mr Millett and the Applicant I am not the 
slightest bit surprised that no express mention was made 
of the notice necessary to terminate the contract of 
employment. 

For those reasons I am quite satisfied and I find that 
the Applicant was at all material times an employee of 
the Respondent as she claims. That is, of course, not the 
end of the matter for the Applicant, because it is incum- 
bent upon her to show, as she alleges, that it was a term 
of her contract of employment that she was entitled to 
four weeks' annual leave. She bases her claim in that 
respect simply and shortly on the ground that wherever 
she has worked before she has been entitled to four 
weeks' annual leave and she submits, inferentially at 
least, that it is common within the community at large 
for employees to get four weeks' annual leave and thus 
she should obtain the same. However, the fact is that 
there is really no evidence to indicate that the communi- 
ty at large receives four weeks' annual leave, as the Ap- 
plicant asserts. Indeed, I suggest that the terms with 
regard to annual leave in the community are so wide and 
varied as to make it impossible to substantiate the 
allegation that there is a standard condition of leave to 
be implied into contracts of employment where none is 
expressed. The authorities make that clear. The need to 
prove specifically an agreement express or implied to 
annual leave is highlighted by the decision in H. A. W. 
Jones Pty. Ltd. v. Neille (1967) W.A.R. 181, as it is by 
the decision in Newton v. Ian Goodwin's Health Club 
(1981) 61 W.A.I.G. 1316. Likewise, in the context of 

claims for pro rata annual leave, a Full Bench decision 
of the Commission in Lyons Advertising Service v. 
Nerad (1981) 61 W.A.I.G. 854, established the need for 
some factual basis to imply such a term, (see too 
Harangozo v. Agnew (1983) 63 W.A.I.G. 2458). In 
Lyons Advertising Service v. Nerad (supra.), unlike the 
present circumstances, the employer expressly 
acknowledged that the employee was to have four 
weeks' annual leave, and it is not authority for the pro- 
position that four weeks' annual leave is to be implied 
where none is discussed. Even in the case of this 
Respondent's industry alone, there is no evidence to 
suggest that the norm is four weeks; rather, such 
evidence as there is suggests that employees employed 
by the Respondent company had varied entitlements to 
annual leave. That is clearly uncontradicted. The fact 
that the Applicant was paid for one week's annual leave 
does not, of course, indicate that she was entitled to 
two, three, four or indeed any more leave than that. 

In the circumstances I am left with no alternative but 
to dismiss the claim. I am simply not satisfied on 
balance that it was a term of the Applicant's contract of 
employment that she be paid four weeks' annual leave, 
and in the circumstances it must follow that the claim be 
dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 212 of 1984. 

Between Diane Cornish, Applicant, and Paxton Press 
Pty. Ltd. trading as Independent Group of 
Newspapers, Respondent. 

Order. 
HAVING heard Miss D. J. Cornish in person and Mr J. 
Birman on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979, hereby orders— 

That the Application be dismissed. 

Dated at Perth this 29th day of May, 1984. 

(Sgd.) G. L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 228 of 1984. 

Between Diane Maree Giglia, Applicant, and Cables 
Minerals Pty. Ltd., Respondent. 

Order. 
WHEREAS the parties have resolved the matter of 
disagreement by conciliation, the Commission, pur- 
suant to the powers conferred on it under the Industrial 
Arbitration Act, 1979 hereby orders — 

That the application be struck out. 

Dated at Perth this 14th day of May, 1984. 

(Sgd.) G. J. MARTIN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 445 of 1983. 

Between Geoffrey Eric Wright, Applicant, and the Sun- 
day Independent, Respondent. 

Order. 
WITH the consent of the applicant, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979 hereby orders — 

That the application be struck out. 

Dated at Perth this 30th day of May, 1984. 

(Sgd.)G. J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 735 of 1983. 

Between Joan McDonald Cameron, Applicant, and 
Richard Blom and Ross Ravi, trading as Hydroflor 
a subsidiary of Brari Industries, Respondent. 

Before Mr Commissioner O. K. Salmon. 
The 7th day of May, 1984. 

Mrs J. M. Cameron in person. 
Mr R. E. Blom on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This case concerns an applica- 
tion for an order of the Commission pursuant to section 
29 of the Industrial Arbitration Act, 1979 brought by 
Joan McDonald Cameron (the applicant) against 
Hydroflor, a subsidiary of Brari Industries (the respon- 
dent). 

The applicant asserts she has a claim according to her 
contract of service for payment of $424.00 because her 
employment was terminated without notice on 4th 
November, 1983. This amount is made up of $240.00, 
being one week's pay in lieu of notice; $144.00 being 
three days pay owing and $40.00 being payment of a 
telephone bill. I accept these amounts as correct insofar 
as they represent elements in a sum of money which may 
be individually considered by me as being appropriate 
for payment in settlement of this matter. I do so because 
no challenge was raised against them. 

In substance the applicant's case is that she commenc- 
ed employment with the respondent on 17th January, 
1983 as a salesperson. In the latter part of 1983, she 
became aware of her daughter's serious illness. She 
wished to be with her daughter for obvious reasons but 
this necessitated her immediate departure for New 
South Wales with no time to notify the respondent in 
person of her need to take leave. However, she caused a 
letter to reach Mrs Pamela McLean, also an employee 
of the respondent, whom she regarded as a person to 
whom an application for leave would be ordinarily ad- 
dressed. The letter to Mrs McLean also contained copies 
of contracts to be fulfilled. Her actions overall conveyed 
an intention to return to her employment. In the cir- 
cumstances there was no cause for termination of 
employment without notice or payment of wages and 
entitlements in lieu of notice. 

For the respondent, the case is set out in the answer to 
the notice of application. This answer, dated 22nd 
December, 1983 formed the substantial case before me 
in formal hearing on 18th April, 1984. It is this: Joan 
Cameron worked for us until October 1983 as a sales 
representative. Without any notice to us, and without 
permission, Mrs Cameron took 3 weeks' leave and in 
fact we did not know when she was going to return to 
work. We were told through another employee that Mrs 
Cameron had left for the Eastern States to be with her 

daughter who required her assistance and as a result we 
engaged another employee. On her return we informed 
her accordingly and offered her substitute employment 
which she refused to accept. We therefore do not 
acknowledge her claim. 

There seems to be no doubt about the truth of what is 
said in the answer. It was not challenged by the appli- 
cant. Most important however, is that it shows that 
while the applicant did communicate, albeit to someone 
other than the manager, the respondent did not know 
how long the applicant would be absent and according- 
ly, took on another employee. Furthermore, the respon- 
dent made an offer of substitute employment which the 
applicant refused. 

I accept the applicant's evidence regarding her com- 
munication to Mrs McLean and her understanding of 
Mrs McLean's role as a person competent to convey the 
necessary information to the respondent. I am impress- 
ed by the evidence of Gregory Patrick Kirk who was 
called by the applicant to support her belief that Mrs 
McLean was such a person in the respondent's opera- 
tions. On all the evidence I am convinced that Mrs 
Cameron was genuine in her attempts to inform the 
respondent of the reasons for her absence and that this 
implied her intention to return. However, though the 
applicant's case is impressive, it is not strong enough for 
me to find entirely in her favour. To find so would re- 
quire me to say that it was for the respondent to enquire 
about the date of recommencement rather than that the 
applicant should have advised the respondent of that 
date. In my opinion the case turns on this point. 

It will be evident that I am mindful of the obligations 
imposed on parties to a contract of service to convey or 
seek information according to their status. Having said 
that the onus in this respect lay upon the applicant and 
was not discharged suggests at first sight that the appli- 
cant has no case. Technicality dictates such a conclu- 
sion. However, it is consistent with my power that I 
should decide the issue according to fairness as I 
perceive it to be according to the information before 
me. In all of the circumstances of this case I do not 
think the resondent should pay the applicant one week's 
pay in lieu of notice. Nevertheless, I think it would be 
unfair if the applicant was not paid three days pay for 
work done. I also think it fair that the respondent pay 
the amount claimed for telephone costs. There is no 
evidence before me that would cause me to think that 
the payment of these amounts would be unfair to the 
respondent. 

It is my decision that an order should issue requiring 
the respondent to pay the applicant $184.00 being pay- 
ment for three days salary amounting to $144.00 plus 
$40.00 being payment for telephone costs. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 735 of 1983. 

Between Joan McDonald Cameron, Applicant, and 
Richard Blom and Ross Ravi, trading as Hydroflor 
a subsidiary of Brari Industries, Respondent. 

Order. 
HAVING heard Mrs J. M. Cameron in person and Mr 
R. E. Blom on behalf of the respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Arbitration Act, 1979 hereby orders — 

That the respondent pay to the applicant the sum 
of $184.00 within fourteen (14) days of the date 
hereof. 

Dated at Perth this 7th day of May, 1984. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 137 of 1984. 

Between John Thomas Pelleymounter, Applicant, and 
Jan Gunnink trading as Gunnink & Co, Respon- 
dent. 

Order. 
HAVING heard Mr J. T. Pelleymounter in person and 
Mr L. Christ on behalf of the Respondent, and subse- 
quently there being no appearance by either party, the 
matter apparently having been settled, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979, hereby orders— 

The the Application be dismissed. 

Dated at Perth this 28th day of May, 1984. 

(Sgd.)G. L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 225 of 1984. 

Between Katrianne MacNab, Applicant, and Hungry 
Jack's Pty. Ltd., Respondent. 

Before Mr Commissioner G. L. Fielding. 
The 10th day of May, 1984. 

Miss K. MacNab in person. 
Mr P. G. Clifford (of Counsel) on behalf of the 

Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: As I observed at the outset the 
issues involved in this matter are quite simple. The mat- 
ter is made difficult only because of the conflicting 
evidence. It is my function to make the necessary fin- 
dings of fact and endeavour to resolve the conflict in the 
evidence. 

The Applicant brings these proceedings under and by 
virtue of section 29 of the Industrial Arbitration Act, 
claiming to have been unfairly dismissed on 27th 
February, 1984 from the Respondent's employ as a kit- 
chen hand or cashier. She commenced work with the 
Respondent in that capacity on a part-time basis from 
October 1982. 

The Applicant says that on Saturday, 25th February, 
1984 she was asked by the Assistant Manager, Mr Mar- 
riott, of the Respondent's William Street store, where 
she worked, whether she wanted to work a permanent 
clean-up shift on Monday. She answered "Yes". She 
says further that she asked the Assistant Manager 
whether "It would be starting this Monday", and she 
says his reply was "No". The Applicant arrived for 
work at or about 5.40 p.m. on Monday, 27th February, 
1984, that being the day she was next rostered to work. 
She believed she was rostered to work from 6.00 p.m. to 
10.00 p.m. She says that on arrival at work she was ask- 
ed to start early at or about 5.45 p.m. and agreed to do 
so. 

Soon after she had commenced work, she says she 
asked the Assistant Manager on duty, Mr Troode, 
whether she could leave 10 minutes early because she 
had to catch a bus. She did not stipulate what time the 
bus left, but the response of the Assistant Manager was, 
so she says, that she could not leave early as she was on 
the clean-up shift. She disputed the fact that she was on 
clean-up shift and an argument ensued. She says that 
the Assistant Manager turned his back on her and swore 

at her, whereupon she clocked off and left. As she left, 
the Assistant Manager said to her that if she left she 
need not bother coming back, to which she replied that 
she would see later on in the week who it was who would 
have a job. 

In a nutshell that is her version of the events. As I said 
at the outset, the Respondent's version could hardly be 
more different in so far as it is material. The Respon- 
dent's evidence is that an Assistant Manager, Mr Mar- 
riott, said to the Applicant on the Saturday whilst he 
was preparing the roster for Monday, 27th February, 
1984, "Do you want to work on the clean-up shift on 
Monday?", to which she replied, "Yes", and he ad- 
justed the roster accordingly. He denies that he said to 
her that she was not to work on that Monday but was to 
start on a later occasion, as the Applicant has implicitly 
at least claimed. What Mr Marriott says is to a large 
degree supported by what the witness Mrs Emmins said. 
She was the Manager of the store. She apparently did 
not take part in the verbal exchange between Mr Mar- 
riott and the Applicant but was within hearing distance, 
as Mr Marriott said and as the Applicant acknowledged. 

On Monday, 27th February, when the Applicant 
reported for work, the Assistant Manager on duty on 
that occasion was Mr Troode. He does not dispute the 
evidence of the Applicant as to starting times or that she 
asked him if she could leave early. He says that she did 
not stipulate the time, rather she simply said that she 
wanted to leave 10 minutes early, and the Applicant 
does not dispute that. He says that he told her she was 
rostered on duty until 11.00 p.m. and could not leave 
before then. He says he had confirmed that with Mr 
Marriott previously, and he says that after a heated 
discussion between the Applicant and himself, which 
did not take very long because he says she clocked off 
one minute after she clocked on, he turned his back on 
her and said words to the effect, "I am stuffed if I know 
what is going on", and went to work on the front 
counter. Then he observed the Applicant leaving work. 
He said to her that if she left work she need not come 
back because her job would be gone. It seems that he 
does not seriously dispute that the Applicant's retort 
was as she said it was. 

I can only resolve the matter on my observation of the 
evidence as it has been presented in the Commission 
during the proceedings. Only the parties themselves 
know where the truth really lies. I have to acknowledge 
that the matter has troubled me somewhat because of 
the conflicting evidence. However, the preponderance 
of the evidence is that the Applicant was told on the 
Saturday that she was to work until 11.00 p.m., the 
clean-up shift, on the Monday. Not only does Mr Mar- 
riott say that is what he said to the Applicant, but what 
he says is corroborated by the witness Mrs Emmins, 
who says that she did not hear any retort from Mr Mar- 
riott that the Applicant was not required to work on the 
Monday clean-up shift. The Applicant acknowledges 
that Mrs Emmins was within hearing distance and ought 
to have heard all that was said in this respect. Besides 
that, it does seem somewhat odd to me that if the Assis- 
tant Manager Mr Marriott was making up the roster for 
27th February, 1984 on the Saturday, as he says he was, 
he should say to the Applicant, having asked her 
whether she would work the clean-up shift, that he did 
not want her on that Monday. 

So it is I find, that on the balance of probabilities the 
events on the Saturday occurred as the Respondent's 
two witnesses, Mr Marriott and Mrs Emmins, have 
relayed them. That being so, the consequence is that the 
Applicant has failed to carry out a lawful order or direc- 
tion; that is, to work according to her roster. I note that 
the Award, which I presume covers the Applicant in her 
employment with the Respondent, being the Catering 
Workers' (Fast Food Operations, Catering and 
Restaurant) Agreement, 1979, provides by Clause 32(4), 
that rosters are to be drawn up a week in advance and 
only altered on account of sickness of an employee "or 
by mutual consent between the worker and the employer 
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concerned". As I have previously indicated, it is my fin- 
ding on balance, and I can put it no higher than that, 
that there was such a consent, and thus the failure to 
work the shift amounts to a disobedience of a lawful 
order. 

Even if 1 am wrong in that conclusion of fact, I think 
there is still yet another difficulty facing the Applicant, 
and that is that on her own evidence she was rostered to 
work until 10.00 p.m. She did not do that but left the 
workplace shortly after the shift, which she 
acknowledges she had agreed to work, had commenced. 
The one thing I am quite satisfied about is having heard 
from Mr Troode that he did not use the perhaps now 
famous Australian workplace adjective but rather in- 
dicated to the Applicant in a colourful way that he did 
not know what was going on. As I say, I am quite 
satisfied that what he said about that was accurate. In 
those circumstances I do not think there was any 
justification for the Applicant not to work at least until 
10.00 p.m. Although that is not the basis on which I 
wish my decision to stand, 1 think in the alternative the 
Applicant would have difficulty in succeeding in her 
claim. However, as I find that she consented to the 
change in the shift, and finding on balance, and I wish 
to emphasise that, it follows that she has failed to carry 
out a lawful order for whatever reason. Only she in the 
end knows whether she had forgotten about the 
previous dealings or whether there was some other 
reason for it. I do not know. But the facts are as I find, 
that she failed to carry out what on balance was a lawful 
order. In the circumstances, on the basis of all the 
authorities, and I do not propose to repeat them, the 
dismissal would be justified. It would follow that the 
claim ought to be dismissed, and 1 so order. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 225 of 1984. 

Between Katrianne MacNab, Applicant, and Hungry 
Jack's Pty. Ltd., Respondent. 

Order. 
HAVING heard Miss K. MacNab in person and Mr 
P. G. Clifford (of Counsel) on behalf of the Respon- 
dent, the Commission, pursuant to the powers confer- 
red on it under the Industrial Arbitration Act 1979, 
hereby orders— 

That the Application be dismissed. 

Dated at Perth this 10th day of May, 1984. 

(Sgd.)G. L. FIELDING, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 93 of 1984. 

Between L. L. McElligott, Applicant, and Newmont 
Holdings Pty. Ltd., Respondent. 

Before Mr Commissioner O. K. Salmon. 
The 21st day of May, 1984. 

Miss L. L. McElligott on her own behalf. 
Mr B. P. McCarthy on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: In this matter Lorraine Linda 
McElligott (the applicant) claims to have been unfairly 
dismissed from her employment as a Haulpac driver 
with Newmont Holdings Pty. Ltd. (the respondent) and 
she seeks reinstatement by order of the Commission ac- 
ting pursuant to section 29 (2) (a) of the Industrial Ar- 
bitration Act, 1979. 

The respondent denies that there was an unfair 
dismissal and in addition, argues that the Commission 
does not have jurisdiction to deal with the matter. 

In view of my decision with regard to jurisdiction I 
will not relate all of the facts going to issues of merit 
raised by the applicant and made subject to examination 
on behalf of the respondent. However, in so far as the 
facts are relevant to the question of jurisdiction they are 
that notice of termination of employment was given by 
the applicant on 7th November, 1983. At a later date the 
applicant made a request that notice be withdrawn. In 
the first instance this was by way of a letter to the ap- 
propriate officer of the respondent. The letter was 
followed up in private discussion between the applicant 
and the officer. No agreement regarding withdrawal 
was reached. A suggestion was made that the applicant 
should go ahead with the resignation and re-apply for 
employment at a later date. A further meeting took 
place and the officer repeated that he thought that 
resignation and reapplication for employment was the 
best plan. There was no withdrawal of notice agreed at 
this second meeting. There appears to have been some 
discussions between the applicant and her union 
representative in Port Hedland and then between the 
union representative and a member of the Confedera- 
tion of Industry in Perth which raised some expectation 
of future employment in the applicant's mind. Indeed, 
it was really because this expectation did not materialise 
that the applicant considers she was unfairly dismissed. 
I think the respondent's case is overwhelming. The facts 
of this case are not such as would allow me to deal with 
it pursuant to section 29 (2) (a) which refers to cases of 
unfair dismissal. Employment was ended by the appli- 
cant through notice. Notice of termination of employ- 
ment cannot be unilaterally withdrawn. There was no 
unfair dismissal. 

This application is dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 210 of 1984. 

Between Louis Morris Latimer Warriner, Applicant, 
and East West Cargo Express Pty. Ltd., trading as 
East West (Federal Express), Respondent. 

Order. 
THERE being no appearance by either the Applicant or 
the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, hereby orders— 

That the Application be struck out. 

Dated at Perth this 10th day of May, 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 93 of 1984. 

Between L. L. McElligott, Applicant, and Newmont 
Holdings Pty. Ltd., Respondent. 

Order. 
HAVING heard Miss L. L. McElligott on her own 
behalf and Mr B. P. McCarthy on behalf of the respon- 
dent, the Commission, pursuant to the powers confer- 
red on it under the Industrial Arbitration Act, 1979, 
hereby orders— 

That the application herein be dismissed. 
Dated at Perth this 21st day of May, 1984. 

[L.S.] 
(Sgd.)G. L. FIELDING, 

Commissioner. [L.S.] 
(Sgd.)O. K. SALMON, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 107 of 1984. 

Between Maria Parker, Applicant, and Wonderland of 
Toys Pty. Ltd., Respondent. 

Before Mr Commissioner G. J. Martin. 
The 1 Ith day of May, 1984. 

Mr G. G. Young on behalf of the applicant. 
Mr L. A. Jackson of Counsel on behalf of the 

respondent. 

Reasons for Decision. 

THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Arbitration Act, 
1979, the applicant seeks an order that she be reinstated 
in employment with the respondent or alternatively be 
awarded such other compensation as is deemed fit by 
the Commission, on the ground that her contract of 
employment was unfairly terminated by the respondent. 

The respondent objects to and opposes the issuance 
of any such order and denies wholly that the contract of 
employment was terminated unfairly. 

I heard the submissions of and the evidence adduced 
by the parties on 3rd, 6th, and 19th April, 1984 and 
reserved my decision. 

The respective attitudes of the parties are best ex- 
pressed in the statement of claim accompanying the ap- 
plication and the respondent's answer thereto and 
edited by me in the following terms:— 

Statement of Claim. 
1. Mrs Parker was employed as a Shop Assistant 

by the respondent Employer at their Garden 
City Branch at Booragoon for two years, and 
was known as the Senior Shop Assistant. 

2. There was a total of four employed at the 
shop, namely, the manager, Mrs Parker and 
two juniors. 

3. On Friday, 27th January, 1984 at approx- 
imately 4.00 p.m. the applicant was advised by 
the Manager, Mr Hugh Gerrard, that he had 
to put Mrs Parker off. 

Upon Mrs Parker asking why, the Manager said 
"Because of the mistakes you've been making 
and because you haven't been here—you 
haven't been putting enough effort into your 
work. Heather has been getting onto my 
back—I can't keep covering for you." 

4. Mrs Parker acknowledges she has received all 
Award entitlements including a week's pay in 
lieu of notice at point of termination. 

5. Mrs Parker acknowledges "ringing up" the 
cash register incorrectly on one occasion this 
year. 

6. Mrs Parker acknowledges that she may not 
have properly carried out all procedures on a 
credit note transaction this year. 

7. Mrs Parker acknowledges that part of her 
duties included counting up the cash in the 
register at the end of the day and on a very in- 
frequent occasion, the calculation may have 
been in error. 

8. Mrs Parker asserts and in evidence will clarify 
all of the circumstances mentioned in items, 5, 
6, 7, and says that taken singularly or collec- 
tively and in context none of these warrant ter- 
mination being effected by the employer on 
the basis of unsatisfactory service. 

9. Mrs Parker acknowledges that all staff were 
individually counselled in September/October 
1983 on a general basis and on occasion the 
Manager gives a pep talk to the staff collective- 
ly- 

10. Mrs Parker asserts she has never been 
counselled or warned in any way whatsoever in 
relation to her personal competence, attitude 
to work or timekeeping. 

11. Mrs Parker asserts that late last year the 
Manager had advised her the company was 
considering replacing female seniors with male 
Assistant Managers, however the manager also 
said that he had advised Senior Management 
that he would prefer to have Mrs Parker. 

12. Mrs Parker also asserts that it is not uncom- 
mon for the Manager to mention that she was 
doing a good job. 

13. In all of the circumstances mentioned above 
Mrs Parker believes that she has not been 
treated fairly by the employer and seeks 
reinstatement or such other compensation as 
deemed fit by order of the Commission. 

Respondent's Answer to Statement of Claim. 
1. The respondent admits paragraphs 1, 2, and 4 

and admits the applicant's employment was 
terminated on 27th January, 1984. 

2. As to paragraphs 5, 6, and 7 of the Statement 
of Claim, the Respondent says that the appli- 
cant: 

(a) Persistently failed to follow procedures 
set out in the Respondent's cashiers file 
and managers file; 

(b) persistently failed to follow company 
policy and to follow directions given 
from the Respondent's management in 
the form of memorandums; 

(c) persistently relied upon the manager of 
the Respondent's shop to correct errors 
made by the claimant in the carrying 
out of the claimant's duties. 

3. As to paragraphs 9 and 10 of the Statement of 
Claim, the respondent says that the claimant 
was specifically informed of the Respondent's 
dissatisfaction with the applicant's per- 
formance of her duties: 

(a) September/October 1982. 
(b) November, 1983. 
(c) December, 1983. 

4. As to paragraph 8 of the Statement of Claim, 
the Respondent says that: 

(a) the applicant is bound by the terms of 
the Shop and Warehouse (Wholesale 
and Retail Establishments) State Award 
1977, and 

(b) The applicant's employment with the 
Respondent was lawfully terminated 
and in accordance with the provisions 
of the said Award. 

5. The Respondent denies paragraphs 11, 12, and 
13 of the Statement of Claim. 

6. By reason of the aforementioned, the Respon- 
dent says: 

(a) The applicant's employment has been 
lawfully terminated. 

(b) The Industrial Commission has no 
jurisdiction to hear and determine this 
matter under section 23 of the said Act, 
there being no industrial matter to be 
considered by the said Commission as 
defined in the said Act 

(c) The applicant is not entitled to the relief 
sought or any relief at all. 

During the proceedings the respondent withdrew its 
stated answer (paragraph 6 (b) above) that the Commis- 
sion lacked jurisdiction to hear and determine the ap- 
plication. 

The material placed before me was extremely detailed 
by way of exhibits and the evidence adduced was 
directed to an extensive examination of those exhibits. 
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There was a high degree of conflict in the evidence 
particularly as between the applicant and the store 
manager and for the reasons which I hope are apparent 
from the reasons for decision which follow, 1 have ac- 
cepted more of the applicant's evidence than the store 
manager's. 

The applicant commenced employment with the 
respondent in the calling of a Shop Assistant in January 
1982 at its store in Booragoon, one of its eight retail 
outlets for childrens toys. 

The applicant has followed that calling for some 18 
years and in her employment with the respondent was 
second in charge to the manager of the store, assuming 
his responsibilities on his day off and as required from 
time to time, for other absences. 

The duties to be performed by all of the employees in 
the store, the manager, the applicant and two junior 
employees, other than those singular to the manager 
such as supervision, banking and the like were similar 
that is to say, stocking shelves, arranging the merchan- 
dise attractively, providing advice and assistance to 
customers, taking moneys, ringing up sales on a 
register, giving change and wrapping merchandise. 

The store is structured for customer self service and 
located within one of the large departmental stores com- 
prising the shopping complex at Garden City, 
Booragoon. 

The "register", which became the centre of com- 
plaints so far as the applicant's performance was con- 
cerned is a terminal for a Data Terminal System which 
simply described, as I understand it, is not merely a 
traditional cash register for recording and storing 
moneys and producing a docket or receipt but part of a 
computerised system which whilst performing the tradi- 
tional tasks also provides a central computer bank with 
information relating to stock sold, stock in hand, daily 
receipts and other information for the respondent's 
business operations. 

Each item of merchandise in the retail store has a 
coded number and when this is entered into the register 
the shop assistant and the customer can see on screens 
on the register the short description or name of the item 
and the retail price. (The customer's receipt shows that 
information also—see exhibit G.) If the wrong code 
number is entered the mistake is thus visually displayed, 
the name or description on the screen not corresponding 
to the item in hand. That error can be simply erased by a 
"void" key on the register. 

Other transactions such as a credit note on the return 
of an item of merchandise, presentation of bankcards, 
and purchases on lay-by dre also provided for on the 
register. 

Other kinds of errors in the use of the register can be 
corrected in accordance with the instructions produced 
by the respondent for operators of the register (Cashier 
D.T.S. Manual Exhibit G). 

The managers of each of the respondent's retail stores 
have the responsibility for the engagement and termina- 
tion of the employees in their stores and the respon- 
dent's two directors do not have day to day contact with 
their employees. 

The applicant had first contact with one of those 
directors in May 1982 when she (and whom I shall 
hereinafter refer to as the managing director for conve- 
nience of identification) visited each store to acquaint 
all staff of the manual she had written on the operation 
of the register (Exhibit G) and went through the pro- 
cedures required with each of the employees including 
the applicant. 

The next occasion was in September-October 1982 
when the managing director had referred to her some 
credit notes which the applicant had processed incor- 
rectly and been unable to rectify. The managing direc- 
tor visited the store and spoke with the applicant. The 
managing director took exception to the applicant's 
"flippant attitude" to the problem and warned her that 
a repetition of such a mistake would result in her 
dismissal. The correct procedure was then explained 
step by step to the applicant. 

In July 1983 a further error was referred to the 
managing director. On this occasion neither the appli- 
cant nor the manager had been able to correct the pro- 
blem and it was referred to the manager to head office 
for rectification. 

After correcting and understanding the nature of the 
error the managing director issued a memorandum on 
the procedures involved in the transaction (Exhibit 
"A"). 

Those events could be put down to either a lack of 
understanding by the applicant of the complete opera- 
tion of the register, carelessness, a lack of application 
and proper attitude to the job in hand or a lapse in con- 
centration. It has not been suggested by the applicant 
that she could not cope with or did not fully understand 
the operations relating to the register and with the 
Cashier's "Manual" properly absorbed it seems highly 
unlikely that such would be the case and it also seems 
unlikely that the applicant would have survived a fur- 
ther period of over 12 months if it was the case. 

The respondent's store manager told me that in his 
view the applicant was fully conversant with the 
register. 

The evidence suggests that from time to time the ap- 
plicant was subject to pressures external to the work 
place which could have affected her job performance 
particularly her concentration and which had been the 
subject of comment to her by the store manager and I 
attribute the error events recited thus far to that situa- 
tion and what 1 suspect was a less than satisfactory per- 
formance by the store manager in exercising all of the 
functions expected of that position particularly the task 
of supervision and discipline. 

That latter observation leads me to an examination of 
the sequence of events preceding the termination of the 
contract of employment and which events occurred 
some months after the last occasion the applicant was 
the subject of a direction from the respondent's manag- 
ing director. 

In August 1983, the store manager held a staff 
meeting and indicated that there were a few problems in 
the store which time did not allow for immediate 
remedy but that in 1984 the store was going to run a lot 
more efficiently and that if anybody didn't "toe the 
line" and did as he said they "would be out of a job". 

The store manager had been appointed to that posi- 
tion in February, 1983 and had not previous to that been 
employed by the respondent. 

As a result of that meeting the manager was satisfied 
that all of the staff responded accordingly. In December 
1983 the manager observed to the applicant that the 
staff was getting lax again and gave the applicant a list 
of items to be checked in the store which she did. 

Some time after the manager said he had cause to re- 
mind the applicant that she must concentrate and not 
make mistakes but mistakes continued in the use of 
wrong keys on the register, the use of a banking form 
different from that which she had been told to use by 
the manager and the use of a particular register key con- 
trary to instructions that the manager was to be inform- 
ed by the applicant before that particular key was used. 

The situation may best be described in the manager's 
own words of those times "She didn't take any notice of 
me whatsoever" (Transcript notes of proceedings 
p. 119). 

The reasons for that remark and the significance of it 
in my view will be adverted to late in these reasons for 
decision. 

During December 1983 the manager states that he was 
aware of mistakes the applicant was making and not ap- 
plying the respondent's policy on refunds to customers 
on returned articles but he took no action as it was a 
busy time. 

He finally took the decision that the applicant would 
have to be dismissed but did not do so before Christmas 
because it would leave him without a senior and also he 
didn't feel right about putting someone off at that time 
of the year. 
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He finally put his decision into effect on the 27th day 
of January, 1984 telling the applicant on that day: 

"Listen, I've got some bad news. I'm going to 
have to finish you off". She said, "Yes", and she 
asked why. So I told her, because of her work, all 
the mistakes she's made, her inefficiency. I pulled 
out the drawer and I said, "I've got a drawer full of 
credit notes there that have come back from head 
office. Even Heather's picked it up." I said to her 
also that if I have a senior and I can't trust her and 
she can't do the work that she's employed to do, I 
might as well not have her, and she agreed with me, 
and she took her money and left (Transcript notes 
of proceedings p. 1280). 

The reference to "Even Heather's picked it up" 
relates to a situation in January 1984 when the manag- 
ing director to help her head office staff over the busy 
period towards Christmas did all of the stores banking 
sheets. In so doing she concluded that the applicant had 
processed more "void" dockets (the incorrect register 
entry key), than any other employee and had done 
things contrary to company policy namely the issuance 
of cash refunds in circumstances where a credit note 
should have been issued. 

As a result the managing director advised the store 
manager early in January that the applicant had been 
doing a lot of things wrong to which statement the 
manager agreed. 

The decision as to whether or not the applicant should 
be terminated as a result of those errors was left with the 
manager. 

He took that decision as I have recited earlier herein 
some weeks later. 

The applicant denies that her void errors were ex- 
cessive compared with those of other employees in the 
store and having regard to the number of sales which oc- 
cured during the pre Christmas shopping season. 

She also told me that any cash refund contrary to the 
respondents policy was always authorized by the store 
manager as were other incidents referred to such as the 
use of credit notes for customers of the departmental 
store in which the respondent's store is located. 

From all of the material placed before me and from 
my observations of the persons who gave evidence I 
reach the following conclusions— 

1. The applicant's contract of employment was 
not terminated because of any intention by the 
respondent to replace its senior female shop 
assistants with male assistant managers. 

2. The applicant was an acceptable employee for 
the majority of her employment and for that 
time was not the subject of any criticism. 

3. In the latter days of the employment the appli- 
cant experienced personal difficulties of some 
form or another which caused lapses of con- 
centration leading to careless mistakes. 

4. The personal relationship which had existed 
for a time in 1983 between the applicant and 
the store manager may have led to the general 
deterioration in discipline and morale within 
the store. 

5. The store manager conscious of the applicant's 
lapses in application to her duties took no 
direct action to counsel or caution the appli- 
cant upon such occurences and indeed by 
allowing some actions to pass without com- 
ment may have encouraged a lax attitude by all 
employees in the store. 

6. In not taking positive and direct action upon 
known errors allowed to pass without com- 
ment the store manager may have given an im- 
pression that such errors or incorrect pro- 
cedures were permissible. 

7. The respondent as such did not effect the ter- 
mination of the applicant's contract of 
employment, but is bound by the action of its 

agent, the store manager, to whom the 
authority of "hiring and firing" had been 
delegated. 

8. The failure by the store manager to seize con- 
trol of the situation when it had got out of 
hand placed him in an invidious position when 
his supervisior became aware of the errors oc- 
curring in his store late in December, 1983 ear- 
ly January, 1984. 

9. Probably self justification or self preservation 
forced the store manager to take action of 
some sort and finally with apparent reluctance 
he took the step of terminating the applicant's 
contract of employment. 

10. It may well be that the situation was beyond 
repair in that it was too late for the store 
manager to assert his undoubted authority 
over the applicant by insisting upon good per- 
formance at all times after a period of not so 
doing and it may well be that the applicant had 
become used to or lulled into a false sense of 
security as a result of those factors and her 
performance became unsatisfactory ac- 
cordingly. 

11. The applicant did not swear at the store 
manager and I have given no weight to the 
references said to have been made by the store 
manager's predecessor. 

12. Viewed objectively the applicant from time to 
time did give cause for reprimand and had that 
been done and had the situation been properly 
monitored thereafter any further occurrences 
would have justified termination of the con- 
tract of employment by the respondent. 

13. However, either due to inexperience or having 
been too close to the applicant the store 
manager contributed to the applicant being 
given less than a fair deal and thus I find that 
the respondent's right to dismiss the applicant 
was exercised unfairly (see 59 W.A.l.G. o. 11 
at p. 12 and 61 W.A.l.G. p. 1722 at p. 17*3). 

Having reached those conclusions the question then 
becomes in what manner should the applicant be afford- 
ed redress? 

This question was addressed by a Commission in 
Court Session in the matter of Appeal No. 218 of 1978 
on 24th July, 1978, 58 W.A.l.G. p. 1067 at p. 1070 and 
those comments are quite apposite in my view in a small 
establishment in which personal contact between 
various employees is frequent and close and for those 
reasons re-employment would not be appropriate. 

Re-employment at another of the respondent's outlets 
would not be appropriate in my view either because the 
whole sequence of events appears to me to have injured 
the feelings of confidence and trust in the applicant by 
the respondent's principals. 

Accordingly 1 consider the equitable remedy lies in an 
award of moneys to the applicant and to that end an 
amount equivalent to four weeks wages seems 
reasonable to me. 

The application will be so determined and the minutes 
of the proposed order to issue in determination of the 
application so provide. 

The parties may speak to those minutes if they so wish 
at a time on a day to be arranged with me. 



972 WESTERN AUSTRALIAN 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 107 of 1984 

Between Maria Parker, Applicant, and Wonderland of 
Toys Pty. Ltd., Respondent. 

Order. 
HAVING heard Mr G. G. Young on behalf of the ap- 
plicant and Mr L. A. Jackson of Counsel on behalf of 
the respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the respondent shall, within 21 days from 
the date hereof, pay to Mrs M. Parker of 18 Crocus 
Way, Ferndale the amount of $938.80. 

Dated at Perth this 16th day of May, 1984. 
(Sgd.)G. J. MARTIN, 

[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 225 of 1983. 

Between Nevenka Alavanja, Applicant, and Stylistic 
Furnishings, Respondent. 

Before Mr Commissioner G. G. Halliwell. 
The 14th day of May, 1984. 

Reasons for Decision, 
THE COMMISSIONER: This is an application pur- 
suant to section 29 (2) of the Act in which the applicant 
alleges unfair termination of her services by the respon- 
dent and therefore seeks compensation. 

The applicant commenced employment as a sewing 
machinist with the respondent on 6th October, 1981 and 
the employment ultimately ceased on 4th March, 1983. 
The basis of the claim is succinctly expressed in Mr Ran- 
do's words:— 

"So far as the applicant is concerned she had a 
contract of employment and she understood that 
all that was going to happen was that she would 
take six weeks off, and that is confirmed, if you ac- 
cept it, by her husband. They stressed the six weeks 
period. All that was going to happen was that she 
was to take six weeks off to have the child and then 
she had an assurance that when the six weeks ex- 
pired she would come back and that, I respectfully 
submit, is not an uncommon situation. 

What is unfair about what happened is that the 
employer, because 1 could not speak English and 
notwithstanding that he assured me the job was 
open and I would come back after the child was 
born, gave me a document to say that I had resign- 
ed. That is the unfairness of the termination. On 
the face of it it appears to be a resignation but ef- 
fectively it turns out to be a form of dismissal by 
the employer. 

Certainly there was no meeting of the minds as to 
the resignation at the time. The unfairness of the 
manner in which she was dismissed was that she 
was led to believe—On the one hand she was 
assured that her job would be there and she was 
simply going to take off the time. That was used as 
a guise to dismiss her. 

Alternatively, she says this: That if she did 
resign, and it was certainly not on 11th February, 
hecause she worked well after that, then after the 
resignation she was re-employed again and she, in 
fact, continued to work right up until 18th April. 
What happened, in fact, was that it was originally 
agreed that she leave, the leaving was to take place, 
in fact, onginaity in February, but then she was 
called back to do some more work and she did do 
more work and she eventually left the employment 
on 4th March so thai even if, on the one view, her 
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employment was terminated we would say that, 
alternatively, her employment was reinstated short- 
ly after that because she did carry on with her work 
immediately after and she, in fact, worked for well 
over a month. (Transcript pages 64, 65, 3 and 4.). 

By contrast the respondent agrued inter alia that:— 
In proceeding with this matter I propose to deal 

with the following issues: First, a background to 
the facts of the case at hand; secondly, it will be 
demonstrated that the applicant terminated her 
own services both on 11th February, 1983 and on 
4th March, 1983 and therefore no dismissal oc- 
curred; and thirdly, it is proposed to focus on the 
alleged reinstated contract after 11th February and 
demonstrate that, in fact, this contract was an il- 
legal contract and therefore unenforceable. 

Princess Margaret Hospital for Children v. 
Hospital Salaried Officers' Association 55 
W.A.l.G. 543, where Burt J., as he then was, 
pointed out that the right in the Commission was to 
order re-employment not reinstatement and that 
view was confirmed by a subsequent case Cliffs 
Western Australian Mining Co. Pty Ltd v. Associa- 
tion of Architects, Engineers, Surveyors and 
Draughtsmen of Australia 57 W.A.l.G. 486. Both 
in the Kwinana case and in the Princess Margaret 
case the right in the Commission to make a sup- 
plementar y order, not onl y order in g re- 
employment but also that the employer compensate 
the employee for lost wages between the date of 
cessation of the employment and the re- 
employment was recognised, though as Burt J. 
observed, it is better to make an order for a lump 
sum for that period because the employee may have 
obtained substitute employment during the period 
and the wages derived thereby ought to be taken in- 
to account in calculating the lump sum payable. 

The present Act is silent as to what orders the 
Commission may make if it finds that an employee 
had been unfairly dismissed but it seems that it may 
make an order for an amount to be paid to the 
employee representing the wages lost during the 
period of unemployment less whatever the 
employee may have earned from employment with 
another employer during the same period, by 
reason of the definition of "industrial matter" in 
the Act. Such an order may be likened to an order 
in the nature of damages. 

The inquiry under the Western Australian Act is 
whether the dismissal has been un" hereas in 
the South Australian Act the inquiry Hirer the 
dismissal was harsh, unjust or unreasonable. I do 
not see any significant difference between the 
words used in the two Acts. If a dismissal was 
harsh, uni ust or unreasonable it would clearly be 
unfair and conversely if the dismissal was unfair it 
would probably be either harsh, unjust or 
unreasonable. (Emphasis added.) 

whilst Mr Justice Smith expressed the opinion that:— 
The primary matter which arises for considera- 

tion in this appeal, in my view, is the proper con- 
struction of section 29 (2) (a) of the Industrial Ar- 
bitration Act, 1979, and in particular the inter- 
pretation of the expression "unfairly dismissed" in 
the context in which it appears in that subsection to 
determine whether the subsection covers no more 
than cases of wrongful dismissal or extends to any 
dismissal whether justified contractually or not. 
The meaning attributed by the Shorter Oxford Dic- 
tionary to the verb "dismiss" is "to send away or 
remove from office, employment, or position." 
Speaking of the meaning of the word "dismissal" 
in Auckland Transport Board v. Nunes (1952) 
N.Z.L.R. 412 Fair J. said at p.410: 

The word "dismissal" may be used in a 
sense of a peremptory or arbitrary dismissal or 
a dismissal after due notice or payment under 
the terms of the contract of employment. 
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Being qualified as the verb "dismissed" as in the 
context in which it appears in section 29 (2) (a) by 
the adverb "unfairly" it seems to me that" the 
subsection is designed to apply to all dismissals. 
whether wrongful or lawful at common law. To 
paraphrase the words of Bray C. I. in his reasons 
for judgement in The Queen v. The Industrial 
Court of South Australia; ex parte General Motors 
Holdens Ply Ltd. 10 S.A.S.R. 582 at p. 586,_a 
lawful dismissal on notice can. I think, in ap- 
propriate circumstances be categorised as unfair, 
eg. if dismissed by reason of his religious persua- 
sion—conversely, some wrongful dismissals, as 
when by excusable mistake a notice is given slightly 
short of the period specified in the contract of 
employment or at common law, might not deserve 
that adjective. (Emphasis added.) 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 355 of 1984. 

Between Norman George Williams, Applicant, and 
Board of Management, Communicare (In- 
corporated), Respondent. 

Order. 
THERE being no appearance by either party, and hav- 
ing previously heard Mr J. A. McGinty on behalf of the 
Applicant and Mr J. Sargeant on behalf of the Respon- 
dent in conference, subsequent to which the matter was 
apparently resolved, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, hereby orders— 

That the Application be dismissed. 

If 1 have correctly understood their Honours 
statements it would seem to follow that it is essential 
that there be an unfair termination/dismissal of an 
employee by an employer, to invoke the powers contain- 
ed in section 29 (2) (a) of the Act. 

As earlier stated herein it is dear from the evidence 
that the applicant, at least in relation to 4th March, 
1983, was plainly content to cease employment due to 
her pregnancy. 

With due respect to Mr Rando's able submissions, to 
conclude that the termination of the applicant's services 
was "unfair" as that expression is used in section 
29 (2) (a) of the Act is not open here. 

Whilst I accept, from the evidence given, that the ap- 
plicant was indeed promised re-employment after the 
birth of her child and that this promise was broken by 
the respondent, such action does not constitute "unfair 
dismissal" as envisaged by section 29 (2) of the Act. 

The claim for compensation is accordingly dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 225 of 1983. 

Between Nevenka Alavanja, Applicant, and Stylistic 
Furnishings, Respondent. 

Order. 
HAVING heard Mr J. Rando on behalf of the applicant 
and Mr. S. Kenner on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979, hereby 
orders— 

That the application be dismissed. 

Dated at Perth this 14th day of May, 1984. 

(Sgd.)G. G. HALLIWELL, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 171 of 1984. 

Between Nola Andrews, Applicant, and Board of 
Management, Fremantle Hospital, Respondent. 

Order. 
HAVING heard Mr R. Guthrie (of Counsel) on behalf 
of the applicant and Mr A. D. Lucev on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act 
1979, hereby orders— 

That the Application be dismissed for want of 
prosecution. 

Dated at Perth this 21st day of May, 1984. 

(Sgd.)G. L. FIELDING. 
[L.S.] Commissioner. 

Dated at Perth this 30th day of May, 1984. 

(Sgd.)G. L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 117 of 1984. 

Between Patricia Anne Godfrey, Applicant, and G.E.C. 
Australia Ltd., Respondent. 

Before Mr Commissioner G. L. Fielding. 
The 19th day of April, 1984. 

Mr B. P. Panos (of Counsel) on behalf of the Appli- 
cant. 

Mr S. J. Kenner on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant was employed 
as private secretary to the Regional Director and later 
the Regional General Manager of the Respondent Com- 
pany for approximately three years, until 20th January 
last. In that capacity, she was required to attend to the 
typing and other secretarial functions for the Regional 
Director and for the Respondent's Administration 
Manager. 

On 15th November, 1983, the Applicant was injured 
in a motor vehicle collision on her way to work. As a 
result, she was continuously off work in receipt of 
Workers' Compensation benefits until 3rd January last, 
when she returned to work. At that time, she was pro- 
nounced fit for work, although the medical certificate 
issued at that time indicated that she "may require 
rehabilitation". In fact, she says she was advised by her 
doctors to perform only "light duties", but the relevant 
medical certificate says nothing of that. When she 
returned to work, there was a large backlog of material 
for her to attend to. She went about her duties as best 
she could, but suffered increasing pain. As a result, she 
had to leave work on the afternoon of 10th January, 
and finally on 16th January could stand no more. She 
consulted her medical advisers, and on 19th January she 
was certified as being unfit for work for a further 
"estimated three weeks". 

On 20th January, 1984, the Respondent's Regional 
Director visited the Applicant. He explained that the 
Respondent was having difficulties in getting its work 
completed, and was concerned about the prognosis for 
her recovery, and had therefore decided to terminate her 
services forthwith. She was told that in due course she 
would receive her termination pay, but in the end receiv- 
ed payment only for her pro rata annual leave entitle- 
ment. 

The Applicant says her dismissal was unfair, and 
seeks compensation in respect of it. She complains that 
she was dismissed without notice and should be entitled 
to at least one month's pay in lieu of notice, and also 
that the Respondent should have consulted with her 



974 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 64 W.A.I.G. 

before effecting the termination. The Respondent, on 
the other hand, says that it was impracticable for the 
position to continue as it was, relying on the aid of tem- 
porary personnel, as it had done for the latter part of 
the Applicant's period of absence from work. Thus the 
Respondent argues that it did not act unfairly in 
deciding to terminate her services, although it concedes 
that it should have given her due notice of termination 
or alternatively payment in lieu thereof. 

The material facts are not in dispute. I see no reason 
why the evidence of the Applicant and of the Respon- 
dent's Regional Director, Mr Johnson, should not be 
accepted in toto. Likewise, 1 am prepared to accept the 
evidence of Mr Cole, the Respondent's former Ad- 
ministration Manager, although 1 do not accept that the 
Respondent's current policy with respect to the manner 
of dismissing its employees is as rigid as he claims, but 
that is not material. 

The Respondent argues, and in my view rightly so, 
that the contract of employment of an employee who is 
indisposed and in receipt of compensation under the 
provisions of the Workers' Compensation and 
Assistance Act, 1981, is not thereby suspended but re- 
mains on foot, and is thus liable to be terminated and 
indeed, until it is, benefits continue to accrue 
thereunder, (cf: United Furniture Trades Industrial 
Union of Workers, W.A. v. Lilleyman Manufacturing 
Pty. Ltd. (1972) 52 W.A.l.G. 758 and Hospital 
Employees' Industrial Union of Workers, W.A. v. St 
George's Hospital (1975) 55 W.A.l.G. 1053). A con- 
tract of employment as with any other contract con- 
tinues until it is determined either by performance, ac- 
cording to its terms, by mutual agreement, by breach, or 
by frustration. Clearly, in absenting himself from work 
while certified unfit under the provisions of the 
Workers' Compensation and Assistance Act, 1981, an 
employee is not thereby in breach of his contract, nor is 
there anything in the legislation to suggest that during 
the period of an employee's incapacity to work the con- 
tract is suspended. There may be cases where through ill 
health, the incapacity of an employee is such that the 
contract is incapable of further performance so that it 
can be said to have been frustrated and thereby deter- 
mined. Hov/ever, the Respondent did not suggest that 
on this occasion the Applicant's absences or the state of 
her health were such that the contract was frustrated, 
and nothing more need be said of the doctrine, except to 
observe that temporary absences from work on the 
grounds of ill health would not normally amount to 
frustration. There is nothing in the evidence to indicate 
that the Applicant's contract of employment did not re- 
main on foot during the period of her indisposition, and 
thus the Respondent was obliged to terminate it ac- 
cording to its terms; that is, on the occasion in question, 
by due notice. 

The Respondent argues that only one week's notice of 
termination was required under the contract, because 
that is what is stipulated by the Clerks' (Wholesale and 
Retail Establishments) Award as amended, which the 
Respondent says governed the employment of the Ap- 
plicant. The Applicant however says that there was no 
award coverage in respect of her employment and that 
the terms of her contract require the Respondent to give 
one month's notice of termination. Except as to the 
question of award coverage, the two propositions are 
not mutually exclusive, since the Award provides only 
minimum conditions of employment. It is possible for 
parties bound by the Award to provide a period of 
notice longer than that prescribed in the Award. 
Whether the Award applied to the Applicant's employ- 
ment or not, need not be resolved on this occasion, 
because I am satisfied on balance that the Applicant's 
contract, either expressly or impliedly, required that one 
month's notice of pending termination be given. I ac- 
cept the Applicant's uncontradicted evidence that she 
was told on being employed by the Respondent's then 
Regional Director that she was to be employed on a 
"monthly contract". A formal contract to that effect 
would have been prepared, but for the fact that the Ap- 
plicant was too busy to type it. Although the pay 

records maintained by the Respondent in respect of the 
Applicant suggest that her rate of pay was built around 
the Award, I accept her evidence that no such basis was 
ever mentioned to her. Indeed, it appears that she was 
expected to work as if no Award applied to her. She was 
told that she was to regarded as a member of the 
Respondent's managerial staff and was expected to act 
as such and thus, for example, expected to work without 
any added remuneration for working overtime. As with 
other members of the managerial staff, she was paid 
monthly. The other members of the Respondent's staff 
were paid fortnightly. A compensation advice from the 
Respondent's insurers referred to her contract of 
employment as being a monthly one. In all the cir- 
cumstances I consider it proper to conclude that it was 
at least an implied term of her contract of employment 
that it should be determined by a period of one month's 
notice. 

Apart from the failure to give the Applicant due 
notice of her termination, I cannot agree that the 
dismissal was otherwise unfair. The evidence is that the 
Applicant was the only competent typist in the Resopn- 
dent's premises, and there was no-one else to com- 
petently type correspondence and the like. Indeed, the 
evidence is that during the initial period of the Appli- 
cant's absence, Mr Johnson had to hand write interof- 
fice memoranda. She was required also to be able to 
answer for Mr Johnson when, as his job required, he 
was absent from the office. In her absence, there was 
no-one able to attend to those enquiries. Although the 
Respondent employed temporary or relief staff, the 
nature of their employment was such that there was no 
continuity of personnel, and thus they were unable to 
achieve any detailed knowledge of the Respondent's 
procedures and the like. This job function required a 
permanent employee and the temporary or relief per- 
sonnel were not able to deal with enquiries made in Mr 
Johnson's absence as would be the case for a permanent 
employee. Furthermore, as the Applicant herself 
acknowledged, and as could be expected, much of the 
correspondence which she had to attend to was con- 
fidential, and it is not therefore surprising to find that 
the Respondent found it less than satisfactory having to 
entrust such matters to staff engaged through an 
employment agency on a relief basis. The Respondent 
put up with the Applicant's absences as best it could for 
approximately ten weeks, but again, as the Applicant 
herself acknowledged, that produced a significant 
backlog of work which had not been attended to. Fur- 
thermore, she was by reason of her physical indisposi- 
tion unable to perform the duties to the full, even after 
she had returned to work early in January. The reality 
was that the requirements of the job aggravated her in- 
disposition. Moreover, there was no indication of when 
or even if the Applicant would overcome her indisposi- 
tion. I accept the evidence of Mr Johnson that the Ap- 
plicant indicated to him during this period that she was 
uncertain as to when or even whether she would be fully 
relieved of her indisposition. The fact is that even now 
she says she would be unable to do all the typing tasks 
required, and that is some six months after she sustained 
the injury. She still does not know whether she will ever 
be able to take up typing duties again, and if so when. In 
all of these circumstances, I do not think it in any way 
unreasonable for the Respondent to decide that it need- 
ed to employ someone else to perform the tasks original- 
ly assigned to the Applicant. There was no other work 
which she could usefully perform within the Respon- 
dent's organisation, and in the circumstances I consider 
it was well justified in terminating her services. 

There is no prohibition against dismissing a person 
while they are in receipt of benefits under the Workers' 
Compensation and Assistance Act, 1981, although of 
course that does not relieve the employer of the liability 
to compensate the former employee for injury received 
as an employee, (see Australian Gas Light Co. v. Steele 
(1963) 36 A.L.J.R. 336, 340). Moreover, as with any 
dismissal, whether a dismissal so effected is unfair will 
depend on all the circumstances and the reasons 
therefor. A dismissal will not be unfair simply because a 
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person is dismissed for inability to perform work by 
reason of a physical indisposition suffered at work. As 
Bleby, P. observed in Bottrill v. James Hardie & Co. 
Pty. Ltd. (Appeal) Case (1975) 42 S.A.I.R. 711, at 
p.718, a legislative requirement, such as section 29 of 
the Industrial Arbitration Act, that a dismissal be fair, 
does not require the Commission "to insist upon an 
employer either giving employment to a workman who 
is not physically capable of performing his work, or, to 
his own inconvenience or at the risk of dealing unjustly 
with the workman's replacement, keeping the 
workman's employment available for him in the hope 
that at some indefinite future time his capability of per- 
forming his work may be restored.". Even in respect of 
the English employment protection legislation, much 
the same position obtains. Thus, in Spence v. Paragon 
Wallpapers Ltd. (1976) A.R.L.R. 373, it was decided 
that in cases of this nature, the basic question that has to 
be determined is whether in all the circumstances an 
employer can be expected to wait any longer and if so, 
how much longer. The matters to be taken into account 
in cases such as this are the nature of the indisposition, 
the period of time which has elapsed between the in- 
disposition and the dismissal, the employment history 
of the employee including the efforts taken to overcome 
the indisposition, the likely length of the continuing 
absence, and the need of the employer to have the work 
done which the indisposed employee was engaged to 
perform. 

The Applicant's counsel submitted that the dismissal 
was unfair because, as he claimed, the Respondent ef- 
fected the dismissal without first consulting with the 
Applicant about her indisposition. There can only sen- 
sibly be an obligation to consult with an employee 
before terminating his or her contract if it will serve 
some useful purpose. As was made clear in Taylorplan 
Catering (Scotland) Ltd. v. Mclnally (1980) I.R.L.R. 
53, the purpose of consultation in circumstances such as 
those now in question is so that the situation can ac- 
curately be weighed up, thus balancing the employer's 
need for the work to be done on the one hand, and the 
employee's need for time to recover her health on the 
other, (see too Batchelar v. Skybus (1983) 63 W.A.I.G. 
2244). It is clear that if the Respondent had consulted 
the Applicant, as her counsel claimed it ought to have, it 
would have been in no better position than it is today. 
The Applicant has indicated in the course of these pro- 
ceedings that she is still unable to carry out all the tasks 
of the job in question, and thus if ths Respondent had 
formally consulted her, it is reasonable to suppose that 
it would have been no less convinced of the necessity to 
terminate her services than it was at the time. In any 
event, it is an oversimplification and indeed a miscon- 
struction of the evidence to suggest that the Respondent 
did not consult with the Applicant as to the state of her 
physical indisposition. After she had returned to work 
early in January, and that was after she had been 
declared medically fit to resume work, Mr Johnson for 
himself was able to observe that the Applicant was 
unable to perform all the tasks normally required of her 
and that she was suffering increasing physical pain. 
Moreover, I accept his evidence, which was that in that 
period he discussed the Applicant's prognosis with her, 
and she indicated to him that she had no idea when it 
was she would be fully recovered and able to perform 
her tasks in the way in which she formerly did. In the 
circumstances, I am quite satisfied that the Respondent 
did all that it needed to do to establish that there was a 
good deal of uncertainty surrounding the Applicant's 
potential to resume normal duties, and that has been 
verified with the passage of time. As already indicated, I 
am a long way short of being satisfied that the Respon- 
dent's conduct in deciding to terminate the Applicant's 
services was in all the circumstances unfair. Indeed, I 
consider it was not. 

For the reasons mentioned, I am satisfied that the 
dismissal was unfair only to the extent that it was ef- 
fected in a summary manner and without due notice. In 
the circumstances I consider the appropriate remedy is 
to fix compensation on the basis of what she would have 
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received had she received payment in lieu of due notice, 
that is, one month. She is therefore entitled to recover 
from the Respondent the sum of $1 038.79, and I so 
order. 

BETWEEN THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 117 of 1984. 

Between Patricia Anne Godfrey, Applicant, and G.E.C. 
Australia Ltd., Respondent. 

Order. 
HAVING heard Mr B. P. Panos (of Counsel) on behalf 
of the Applicant and Mr S. J. Kenner on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Arbitration Act 
1979, hereby— 

1. Declares that the manner of the Applicant's 
dismissal from the Respondent's employ on 
20th January, 1984, was unfair. 

2. Orders that the Respondent pay to the Appli- 
cant the sum of $1 038.79. 

Dated at Perth this 19th day of April, 1984. 

(Sgd.)G. L.FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 562 of 1983. 

Between Phil John Papiccio, Applicant, and Bush 
Boake Allen Australia Ltd., Respondent. 

Before Mr Commissioner G. L. Fielding. 
The 13th day of April, 1984. 

Mr P. J. Papiccio in person. 
Mr J. N. Uphill on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 

THE COMMISSIONER: The Applicant brings these 
proceedings pursuant to the provisions of section 29 of 
the Industrial Arbitration Act, 1979, claiming that he 
was unfairly dismissed in or about the middle of August 
last year from the Respondent's employ as a plant 
operator. Initially, the Applicant sought reinstatement. 
A conference has been held in an endeavour to settle the 
matter. That has proved fruitless. The Applicant is now 
employed and as I understand it no longer seeks 
reinstatement but rather compensation for his dismissal. 

The facts as the Applicant has relayed them might be 
stated thus. He says that in or about the middle of 
August he was told early one morning by the Respon- 
dent's Factory Manager, Mr Taylor, to start up an 
evaporator and clean an attached drain. He said words 
to the effect that he would do it when he was ready. He 
says that Mr Taylor then left him and went away to 
speak to others; then came back to him. On that occa- 
sion, the Applicant says he asked Mr Taylor whether the 
juice in the evaporator was going to be used and if it was 
he would tell the customers that it was contaminated. 
The reason for that is that some two or three weeks 
earlier the Applicant had seen some cleaning fluid go in- 
to the container in which the juice was being 
evaporated, and he concluded that that so contaminated 
the juice so as to make it useless. 

At all events, the Applicant says that when he in- 
dicated to Mr Taylor that he would tell the customers of 
the contamination, he was told by Mr Taylor that he 
could leave; he thereupon walked out and left. He was, 
he says, paid for his outstanding annual leave, and, as I 
understand it, paid for work up to the time he left. 
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The Applicant has called two witnesses, one of whom 
is his father and the other, as 1 understand it, is a former 
workmate, to say that when the Applicant left the 
premises the evaporator in question was working. His 
father says that Mr Taylor spoke to him some time—he 
does not know whether it was before the dismissal or 
after it—indicating that the Applicant was to be dismiss- 
ed because he disobeyed his superiors. 

Mr Taylor gave evidence, and his evidence is 
somewhat different. He says that on 30th August, 1983, 
when he arrived at work, he was told that the Applicant 
and his father were arguing in the store. Mr Taylor went 
to the Applicant and asked him to start up the 
evaporator and clean the drain. His reply, so Mr Taylor 
says, was to the effect "I'll do it when I am ready", to 
which Mr Taylor says he told the Applicant he was sack- 
ed, and the Applicant thereupon left the premises. Mr 
Taylor says that early in August, the Applicant had told 
him that a substance, described in these proceedings as 
"Cirkon", had got into the juice in question. Mr Taylor 
then told the Applicant that the juice would have to be 
got rid of. Subsequently, however, tests were done and 
communications made with the Respondent's head of- 
fice, which revealed that there was in fact no foreign 
matter in the juice. Mr Taylor has given evidence that 
the cleaning fluid or "Cirkon" was neutralised, and 1 
do not think any more need be said about that. 

What is more important, however, is that some two 
weeks prior to his dismissal, the Applicant was told, so 
Mr Taylor says, that he was to do what the leading hand 
informed him to do, and moreover he was warned then 
that if he did not obey his superiors he would be sacked, 
to which Mr Taylor says the Applicant replied that he 
could not care if he was in fact fired. 

There really lies the key dispute to be resolved in these 
proceedings. The issue involved is simply one of fact. 
The Applicant was summarily dismissed and the onus, 
therefore, rests on the Respondent to show that the con- 
duct of the Applicant which was complained of in fact 
occurred in such circumstances as to justify summary 
dismissal. 

Having heard and observed the witnesses, I am bound 
to say that on reflection I am not satisfied that the Ap- 
plicant was dismissed on the basis on which he says he 
was. Rather, I find that he was dismissed as Mr Taylor 
has said was the case; that is, because he disobeyed his 
direction to get the evaporator going as instructed; and 
that the question of relaying information to the Respon- 
dent's customers, about the juice being contaminated, 
did not arise until afterwards. 

1 think it has to be said that Mr Taylor was firm and 
forthright in giving his evidence; furthermore, what he 
says about the matter is somewhat supported by the 
evidence of the Applicant's father, who has testified 
that on the day of the dismissal he was told by Mr 
Taylor that his son had been dismissed for disobedience, 
although the Applicant's father's assessment of that was 
that the disobedience was brought about by the Respon- 
dent's doings rather than the Applicant's. 

I accept Mr Taylor's evidence that some two weeks 
earlier, or thereabouts, he had spoken to the Applicant 
as a result of his failure to clean out the apparatus as in- 
structed by the leading hand. On that occasion, he 
warned him that if he did not obey such instructions and 
do what he was told, then he could face being sacked. I 
am satisfied that the Applicant's response was that he 
did not particularly care about that. 

In those circumstances, 1 think the Respondent was 
well entitled to dismiss the Applicant summarily. He 
had earlier indicated not only that he was reluctant to 
obey instructions, but that he did not really care if his 
job was terminated. When on a second occasion he 
clearly indicated to Mr Taylor that he would do what he 
wanted to rather than do what he was instructed to do in 
the course of his employment, that indicates to me quite 
clearly an intention to repudiate the very basis of his 
contract of employment. In the circumstances, as I say, 
the Respondent was entitled to take the action it did. 

I might say in passing that even if the Applicant's ver- 
sion was found to be correct—which, as I have already 
indicated, I do not accept—there is reason to doubt 
whether in fact the Applicant was dismissed. His 
evidence is that it was simply put to him that if he 
wanted to tell the customers of the contamination, he 
could leave. He chose to leave. That was the decision he 
made. I do not think in the circumstances the ultimatum 
was an unreasonable one, given that there was no proof 
that the juice had been contaminated. Indeed, I accept 
the evidence of Mr Taylor that subsequent tests showed 
that it had in fact neutralised and no contamination was 
revealed. In those circumstances, given the conse- 
quences of reporting, or misreporting as I find, the fact 
of contamination to one's potential customers, it was 
not an unreasonable ultimatum. However, it is not 
necessary to determine that, because I am quite satisfied 
on balance that the position was as Mr Taylor says it 
was. In those circumstances I am satisfied on balance 
that the dismissal was justified. It follows that the claim 
be dismissed, and so be it. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 562 of 1983. 

Between Phil John Papiccio, Applicant, and Bush 
Boake Allen Australia Ltd., Respondent. 

Order. 
HAVING heard Mr P. J. Papiccio in person and Mr 
J. N. Uphill on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Arbitration Act, 1979, hereby orders— 

That the Application be dismissed. 

Dated at Perth this 13th day of April, 1984. 

(Sgd.)G. L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 2 of 1984. 

Between Sonja Foster, Applicant, and Palermo 
Holdings Pty. Ltd., Respondent. 

Before Mr Commissioner G. J. Martin. 
The 18th day of May, 1984. 

The applicant appeared on her own behalf and later 
Mr R. A. Steward appeared on her behalf. 

Mr J. Palermo and later Mr A. S. Stavrianou on 
behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Arbitration Act, 
1979 the applicant claims that she was unfairly dismiss- 
ed and seeks compensation for loss of employment 
equivalent to one month's salary and one week's pay in 
lieu of notice. 

The respondent denies those claims wholly. 
I heard the submissions of the parties on 27th March, 

1984 and then adjourned the matter in order to arrange 
for a past employee of the respondent to give evidence 
to further inform me of the circumstances surrounding 
the termination of the applicant's contract of employ- 
ment. 

That was eventually arranged for 14th May, 1984 and 
on which day I took that evidence and reserved my deci- 
sion. 

The applicant commenced employment with the 
respondent on 3rd August, 1983 as a secretary, com- 
puter operator. The respondent provides book keeping 
and other services to an accounting practice. 
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The applicant was summarily dismissed on 20th 
October, 1983 and told me that complaints against the 
respondent had been taken out by the Inspectorate of 
the Department of Industrial Affairs for wages, a 
week's pay in lieu of notice and pro rata annual leave 
payments. 

Having regard to that situation I informed the appli- 
cant that the part of her claim before me dealing with a 
week's pay in lieu of notice would be deleted from the 
claim. (I refer to those actions again later in these 
reasons for decision.) 

The sequence of events leading to the termination of 
the applicant's contract of employment appear to be as 
follows: 

On Wednesday, 19th October, 1983 one of the 
respondent's directors, Mr J. P. sent from a city office, 
a trust deed and cheque, by courier to his office in In- 
glewood with a note attached instructing the applicant 
to settle the trust that day by opening an account with a 
building society in Morley. 

Mr J. P. did not return to his office in Inglewood that 
day and upon arriving at the office the following morn- 
ing, Thursday, 20th October, 1984 he found all those 
documents in the office, not processed as he had in- 
structed, in any way at all. 

He then asked his co-director and brother Mr A. P. 
to arrange for the documents to be processed before 
9.00 a.m. that day as it was imperative that they bear 
the previous day's date. The applicant arrived late for 
work that day circa 8.50 a.m. and Mr A. P. chided her 
for that occurrence. Mr A. P. says that he then asked 
why she had not performed the tasks as instructed by 
Mr J. P. the previous day and did not receive an answer 
satisfactory to him. 

The applicant does not recall that question being put 
to her. 

Mr A. P. then told the applicant to take a taxi to the 
building society in Morley to process the trust 
documents before 9.00 a.m. 

The applicant it is alleged by the respondent was tardy 
in doing that, and conversed with the other female 
employee in the office about some telephone calls. 

Before the applicant completed her telephone call for 
a taxi Mr A. P. told her not to bother and after a few 
other verbal exchanges Mr A. P. told her to pick up her 
bag and leave. 

The applicant then spoke to Mr J. P. about his co- 
director's actions and he undertook to discuss the mat- 
ter. He did so and then confirmed with the applicant 
that she was dismissed. 

That is the skeleton of the sequence of events and 
upon which there is no basic disagreement between the 
parties with the exception to which I have already refer- 
red. 

It is in filling in the skeleton that the difficulties arise. 
Firstly with respect to the trust deed and instruction 

which the respondent says were forwarded by courier 
for the applicant's attention on Wednesday, 19th Oc- 
tober, 1983. The respondent during the proceedings on 
14th May, 1984 presented the trust deed stamped on 
19th October, 1983 and an authority addressed to the 
building society for the withdrawal of moneys from the 
account to be opened thereat (together with a passbook 
dated 20th October, 1983 from the building society in 
Morley). 

These former documents are those referred to by the 
respondent and which it says were forwarded by courier 
to its Inglewood office on 19th October, 1983. During 
the earlier proceedings (page 9 of the transcript notes of 
proceedings) 1 was shown the couriers note signifying 
that something was taken from Perth to the respon- 
dent's Inglewood office on 19th October, 1983 and 
received by Miss H. I therefore accept that the respon- 
dent's account of that transaction is correct to that 
point. 

Miss H. told me that she usually signed for courier 
documents but does not recall any such documents be- 

ing delivered on Wednesday, 19th October, 1983. 
Neither does the applicant. 

Mr J. P. told me that he did not return to the In- 
glewood office on that day and Mr A. P. told me that 
he was not there either. Mr J. P. told me that he had 
rung his office on the Wednesday afternoon and alerted 
the applicant to expect the courier and advised her of 
the urgency of the transaction to be performed. The ap- 
plicant recalls a call of that nature but about a week 
beforehand. 

I find therefore that there is no evidence to confirm 
the respondent's claim that the applicant received the 
documents in question on Wednesday, 19th October, 
1983 and therefore she cannot be guilty of any 
negligence or dereliction in duty in not complying with 
the instructions to her contained in those documents. 

The respondent's belief that she was could reasonably 
be said to have influenced their attitude to her on the 
following morning. 

As to the events of that morning specifically the appli- 
cant started the day on the wrong foot by being late and 
Mr A. P. being in a situation where he had to arrange 
the execution of a particular task as a matter of urgency, 
was probably edgy. 

The applicant's tardy response to his orders whether 
for good personal reasons or otherwise contributed to 
the heat of the moment situation which led to the ter- 
mination of her contract of employment and she must 
accept a deal of the responsibility for that result. 

With the benefit of hindsight it is easier to make that 
analysis of the situation and that benefit enables all of 
the circumstances to be viewed in a better perspective. 

Being in that position I conclude that the respon- 
dent's reaction to the events of 19th and 20th October, 
1983 was hasty and that those events do not in my view 
justify the termination of the contract of employment 
summarily. 

In my view the contract of employment should have 
been terminated by notice or moneys in lieu of notice. 

Accepting as 1 have that the applicant contributed to 
the events preceding her dismissal and the short dura- 
tion of the contract of employment I do not see that any 
additional compensatory payments are warranted. 

I thus conclude that the application should be deter- 
mined by an order requiring the respondent to pay to 
the applicant the amount of $236. 

That order will not be contrary to my earlier view that 
such payment is the subject of proceedings in another 
place as my investigation of the records disclose that the 
complaint spoken of by the applicant has not been taken 
out. 

The minutes of the proposed order now issue and may 
be spoken to by the parties if they so wish at a time on a 
day to be arranged with me. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 2 of 1984. 

Between Sonja Foster, Applicant, and Palermo 
Holdings Pty. Ltd., Respondent. 

Order. 
HAVING heard the applicant on her own behalf and 
later Mr R. A. Stewart on her behalf and Mr J. Palermo 
and later Mr A. S. Stavrianou on behalf of the respon- 
dent, the Commission pursuant to the powers conferred 
on it under the Industrial Arbitration Act, 1979 hereby 
orders— 

That the respondent shall, within 21 days from 
the date hereof, pay to Miss S. Foster of 24 Estuary 
Way, Heathridge the amount of $236. 

Dated at Perth this 30th day of May, 1984. 

(Sgd.)G. J. MARTIN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION 

No. 149 of 1984. 

Between Stephen Gardiner, Applicant, and Reaton Pty. 
Ltd trading as West Coast Rollerskate, Respon- 
dent. 

Before Mr Commissioner G. L. Fielding. 
The 26th day of April, 1984. 

Mr S. A. Gardiner in person. 
No appearance by the Respondent, except by Mr 

J. P. D'AUessandro (of Counsel) at the Speaking to the 
Minutes. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: The Applicant brings these 
proceedings pursuant to section 29 (2) (b) of the Indus- 
trial Arbitration Act, claiming a benefit under his con- 
tract of employment, being one week's wages for the 
period from 30th December, 1983 to 5th January, 1984, 
amounting to $108. 

The Respondent has failed to appear before the Com- 
mission. The information before me indicates that it has 
been duly served with the application and the notice of 
hearing has been served in accordance with the regula- 
tions. On that basis I am prepared to proceed in the 
absence of the Respondent, as the statute permits. 

The only evidence before the Commission is that of 
the Applicant himself. He states that he was employed 
by the Respondent to act as a disc jockey at a skating 
rink which apparently operated at Craigie. He says that 
he was employed on a part-time basis at the rate of $5 an 
hour for each hour worked, and at the end of each day 
was required to fill out a card, recording the hours of 
work he had completed. The card was used to make up 
the wages at the end of the week, the end of the working 
week being a Friday, and he was paid on a Monday. 

He says that on or about Monday, 8th January last, 
he approached the Respondent for his pay and was told 
by the Respondent's Manager that the pay had been left 
on the Manager's desk over the weekend, but had been 
removed, and the assertion of the Respondent's 
Manager was that it was the Applicant who had taken it. 

The Applicant denies that that was so. He says that he 
has not, in fact, received money for the week in ques- 
tion. He says he worked on three days of that week for 
six hours on each day. He filled out the necessary cards 
and ought now be paid for the work he performed in 
that week, in accordance with his contract. 

I am satisfied that what the Applicant says about this 
matter is, in fact, accurate, and I accept his evidence 
without reservation. I find that he was employed by the 
Respondent as a disc jockey on the basis that he was to 
earn $5 an hour for each hour worked. I am satisfied 
that he worked for 18 hours for the period in question 
and I am satisfied, too, that he was not paid for the 
week ending 15th January as indeed he claims he was 
not. 

In those circumstances it seems to me that he is entitl- 
ed to recover what is, in fact, a contractual debt, that 
sum being $108. 

My view of the application is this. The Application 
was taken out some many months ago. The evidence 
before me by declaration is that the Application was 
served on the Respondent, as it now seems at its place of 
business. That, in the circumstances, is due service. At 
no stage, notwithstanding what the Respondent now 
says, has the Respondent ever filed an answer, as the 
form of application, which the evidence before me in- 
dicates was served on it, indicates that it could do if it 
wished to challenge the claim. 

Likewise, the information before me is that the notice 
of hearing was served in accordance with the Industrial 
Commission Regulations. There is no evidence before 
me from anybody who is in day to day charge of the 
Respondent's office to suggest that he or she opened the 
mail when and as often as it was received and that there 
was no hearing notice amongst that mail. In the absence 
of such evidence the Commission is entitled to assume 
that the notice was duly served. Thus I am not prepared 
at this stage to allow the Respondent to re-open and 
argue that matter as it now seeks to do. 

Even if that course were to be adopted, I think there 
are difficulties facing the Respondent. Those difficulties 
being that the Commission would be faced with direct 
evidence as to what occurred, and circumstantial 
evidence of what might have occurred. What is more, 
the matter has already been considered in light of an 
assertion relayed to the Commission by the Applicant 
that the Respondent claimed, as it now does, that the 
Applicant had in fact taken the pay and was now seek- 
ing payment which he had already received. In the cir- 
cumstances, as I have said, I do not think it would be 
proper to allow the matter to be re-opened. 

I am not therefore prepared to allow the matter to be 
re-opened. All I am prepared to do, as the statute really 
requires on a speaking to the minutes, is to make the 
order consistent with the reasons for decision. The 
evidence given by the Applicant and accepted was that 
he worked six hours for three days, which amount to 
eighteen hours for which he was not paid. He testified 
that his rate of pay was $5 per hour. On my calculations 
that would produce a result of $90 and not $ 108. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 149 of 1984. 

Between Stephen Gardiner, Applicant, and Reaton Pty. 
Ltd. trading as West Coast Rollerskate, Respon- 
dent. 

Order. 
HAVING heard Mr S. A. Gardiner in person and there 
being no appearance by the Respondent other than at 
the Speaking to the Minutes when it was represented by 
Mr J. P. D'Alessandro (of Counsel), the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979, hereby orders— 

That the Respondent pay to the Applicant the 
sum of $90.00. 

Dated at Perth this 11th day of May, 1984. 
(Sgd.)G. L.FIELDING, 

[L.S.] Commissioner. 

Supplementary Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
Speaking to the Minutes, taken from the transcript as 

edited by the Commissioner.) 

THE COMMISSIONER: As I indicated at the outset, 
these proceedings are formally at least a speaking to the 
minutes. The Respondent, through counsel, who hap- 
pens to be an officer of the Respondent company, now 
seeks leave to have the matter re-opened on the basis 
that it did not receive the hearing notice, and because it 
says the Applicant has received the money he now seeks. 
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CONFERENCES— 
Matters Arising Out of— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. C210of 1984. 

In the matter of the Industrial Arbitration Act, 1979; 
and in the matter of a conference held pursuant to 
section 44 of the said Act 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant, and Direct 
Engineering Services Pty. Ltd. and Kelvin In- 
dustries Pty. Ltd., Respondents. 

Interim Order. 
WHEREAS a conference was held in Perth on 16th 
May, 1984, pursuant to section 44 of the Industrial Ar- 
bitration Act, 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Prin- 
ciples enunciated by the Commission in Court Session in 
matter No. 461 of 1983, and pursuant to the powers 
conferred under the said Act, do hereby order that the 
following shall apply— 

Schedule. 
1. This Order shall be known as the Airconditioning 

and Services (North West) Order 1984 and shall replace 
Order No. 651 of 1983 and Order No. 653 of 1983. 

2. Notwithstanding the provisions of the Air Condi- 
tioning and Refrigeration Industry (Construction and 
Servicing) Award No. 10 of 1979 and the Metal Trades 
(General) Award No. 13 of 1965 the following shall ap- 
ply to tradesmen, tradesmen's assistants or storemen 
and apprentices employed by Direct Engineering Ser- 
vices Pty. Ltd. and Kelvin Industries Pty. Ltd., north of 
the 26th parallel of south latitude— 

(a) Rate of Wage (for all purposes) 
(i) Tradesman $300.60 

(ii) Tradesmen's assistant or 
storeman $251.50 

(b) For the purpose of calculating the wage of an 
apprentice covered by this Order the "tradesmen's 
rate" shali be that prescribed in subclause (a) 
hereof. 

(c) An employee who has completed six months' 
continuous service shall be paid an amount of $5.40 
per week in addition to the rate set out in subclause 
(a) hereof. 

(d) An employee who is paid a "living out" 
allowance shall be deemed to be provided with 
board and lodging for the purposes of Clause 
20.—Location Allowances of the Air Conditioning 
and Refrigeration Industry (Construction and Ser- 
vicing) Award No. 10 of 1979 and Clause 
22.—Location Allowance of the Metal Trades 
(General) Award No. 13 of 1965. 

(e) Disability Allowance: 
(i) An allowance of 59 cents per hour worked 

shall be paid to tradesmen and 
tradesmen's assistants; 

(ii) An allowance of 5 cents per hour worked 
shall be paid to storemen; 

(iii) An apprentice in his first two years of ex- 
perience shall be paid one half of the 
allowance and thereafter the full 
allowance. 

(f) Adjustment Rates: The rates prescribed in 
subclauses (a), (c) and (e) hereof shall be adjusted 
in accordance with any decision of the Commission 
in Court Session which alters wage rates generally 
following movements in the Consumer Price Index. 

(g) Travelling on Engagement and Termination: 
(i) In this subclause "fare" includes the cost 

of transporting any tools owned by the 
employer and required by him in his 
employment and in the case of a married 
employee travelling on engagement only, 
"fare" includes the cost of excess baggage 
up to a limit of 40 kilograms per family 
unit. 

(ii) Subject to the provision of this subclause 
the fare of an employee from the place of 
engagement to any place of employment 
shall be paid by the employer and the 
employee shall be paid at ordinary rates 
for not more than eight hours in any day 
for time spent in travelling to the place of 
employment including time occupied in 
waiting for transport connections, but if 
the employee uses a mode of travel not 
approved by the employer travelling time 
in excess of eight hours shall not be allow- 
ed unless the Commission otherwise 
determines. 

(iii) The amount of the fare paid by an 
employer pursuant to paragraph (ii) may 
be deducted from the subsequent earnings 
of the employee concerned in such man- 
ner as is agreed in writing between the 
employee and the employer. 

(iv) If an employee completes six months' 
continuous service with the employer or is 
terminated before that time, any amount 
deducted by the employer from the 
employee's wages pursuant to paragraph 
(iii) to the extent that it does not exceed 
the cost of air fare from Perth to the site, 
shall be refunded to the employee. 

(v) If an employee completes nine months' 
continuous service with his employer or is 
terminated after completing six months 
but less than nine months' continuous ser- 
vice, the balance of any amount deducted 
pursuant to paragraph (iii) shall be 
refunded to the employee. 

(vi) If an employee completes 12 months' con- 
tinuous service with his employer and 
resigns or is terminated he shall be given 
his air ticket from site to Perth. 

(vii) If an employee completes two years' con- 
tinuous service with his employer and 
resigns or is dismissed he shall be given his 
air ticket from site to his original point of 
engagement within Australia. 

(h) Air Fares: The company shall provide a fami- 
ly air ticket, return to Perth, once per 12 months. 

In the case of single employees two single return 
air fares to Perth every 12 months shali be provid- 
ed. 

If the employee travels to Perth by road vehicle 
he shall be reimbursed to the extent of the amount 
of a return air fare to Perth. 

All dependent children are eligible for the family 
air fare regardless of their age. 

3. This Order shall apply from the beginning of the 
first pay period commencing on or after 6th April, 1984. 

Dated at Perth this 16th day of May, 1984. 

(Sgd.) B. J. COLLIER, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. INDUSTRIAL COMMISSION. 

No. C209 of 1984. 

In the matter of the Industrial Arbitration Act, 1979; 
and in the matter of a conference held pursuant to 
section 44 of the said Act 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant, and 
Pilbara Industries Pty. Ltd., McFee Construction 
Engineering Pty. Ltd. and Clyde-Carruthers Pty. 
Ltd., Respondents. 

Order. 
WHEREAS a conference was held in Perth on 16th 
May, 1984, pursuant to section 44 of the Industrial Ar- 
bitration Act, 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Prin- 
ciples enunciated by the Commission in Court Session in 
matter No. 461 of 1983, and pursuant to the powers 
conferred under the said Act, do hereby order that the 
following shall apply— 

Schedule. 
1.—Title. 

This Order shall be known as the Pilbara 
Maintenance Work (Living Out Allowance) Order 1984. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Date of Operation. 
4. Scope and Area. 
5. Living Out Allowance. 
6. Adjustment of Allowance. 

3.—Date of Operation. 
This Order shall operate from the beginning of the 

first pay period commencing on or after 3rd May, 1984 
and shall remain in force until 31st October, 1985. 

4.—Scope and Area. 
This Order shall apply to employees classified in 

classifications (a) to (q) inclusive of subclause (2) of 
Clause 6.—Rates of Pay of the Pilbara Maintenance 
Work Order 1983 No. C388B of 1983 who are employed 
by the respondents on maintenance work for employers 
engaged in the iron ore production and processing in- 
dustry in the Pilbara area of the State of Western 
Australia but shall not apply to any employee covered 
by the Electrical Contracting Industry Award No. 22 of 
1978. 

5.—Living Out Allowance. 
(1) An employee who, pursuant to subclause (2) of 

Clause 5.—General Conditions of Employment, of the 
Pilbara Maintenance Work Order 1983 No. C388B is 
entitled to the benefits prescribed by Clause 21.—Dis- 
tant Work, of Part I—General of the Metal Trades 
(General) Award No. 13 of 1965, is not provided with 
suitable board and lodging by the employer shall be paid 
an allowance of $152.60 per week to compensate for the 
expenses incurred by the employee for board and lodg- 
ing. 

(2) An employee who is paid the allowance prescribed 
in subclause (1) hereof shall be deemed to be provided 
with board and lodging for the purposes of Clause 
22.—Location Allowances, of Part I—General of the 
Metal Trades (General) Award No. 13 of 1965. 

6.—Adjustment of Allowance. 
The allowance prescribed in this Order shall be ad- 

justed by any variation to the allowance payable in 
similar circumstances pursuant to Clause 25.—Living 
Away from Home—Distant Work, subclause (3), of the 
National Building Trades Construction Award 1975. 

Dated at Perth this 16th day of May, 1984. 

(Sgd.) B. J. COLLIER, 
[L.S.] Commissioner. 

No. C88 of 1984. 

In the matter of the Industrial Arbitration Act, 1979; 
and in the matter of a conference held pursuant to 
section 44 of the said Act 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, and Others, Ap- 
plicants, and the Western Australian Government 
Railways Commission trading as Westrail, Respon- 
dent. 

Order. 
WHEREAS a conference was held in Perth on 20th day 
of March, 1984, pursuant to section 44 of the Industrial 
Arbitration Act, 1979; and whereas an agreement was 
reached between the parties to that conference; now 
therefore, 1, the undersigned, a Commissioner of the 
Western Australian Industrial Commission before 
whom the conference was held, do hereby order— 

That not withstanding the provisions of the 
Railway Employees Award No. 18 of 1969 the 
following conditions shall apply. 

1. Workers engaged on aluminium welding in the 
Midland Workshops shall be paid, in lieu of the confin- 
ed space and heat allowances provided for in Clause 
31.—Special Rates and Provisions, the following 
rates:— 

(a) Boilermakers and Welders engaged on general 
welding on aluminium wagons—54 cents per 
hour for all time engaged. 

(b) When welding torque boxes and centre pieces 
of XC wagons and the like—$ 1.10 per hour. 

(c) Tradesmen and Boilermakers working with the 
welder on aluminium wagons and being re- 
quired to hold the final sheeting in place for 
welding round hatches and the like—27 cents 
per hour. 

2. This Order shall have effect as from the beginning 
of the first pay period commencing on or after 28th 
February, 1984. 

Dated at Perth this 22nd day of May, 1984. 

(Sgd.) O. K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. C224 of 1984. 

In the matter of the Industrial Arbitration Act, 1979; 
and in the matter of a conference held pursuant to 
section 44 of the said Act. 

Between the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicants, and 
Johns Perry Lifts, a division of Johns Perry In- 
dustries Pty. Ltd., Respondent. 

Order. 
WHEREAS a conference was held in Perth on 22nd 
May, 1984, pursuant to section 44 of the Industrial Ar- 
bitration Act, 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Prin- 
ciples enunciated by the Commission in Court Session in 
matter No. 461 of 1983, and pursuant to the powers 
conferred under the said Act, do hereby order- 

That, notwithstanding the provisions of the Lift 
Industry (Electrical and Metal Trades) Award No. 
9 of 1973, members of the applicant unions who are 
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employed by the respondent on the Gateway Inn 
construction site shall be paid 52.5 cents per hour 
for each hour worked in lieu of any other prescrib- 
ed payments for confined space, dirty work, wet 
underfoot and the handling of secondhand timber 
from the beginning of the first pay period commen- 
cing on or after 12th September, 1983. 

Dated at Perth this 22nd day of May, 1984. 

(Sgd.) B. J. COLLIER, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. C203 of 1984. 

In the matter of the Industrial Arbitration Act, 1979 
and in the matter of a conference held pursuant to 
section 44 of the said Act between representatives 
of the Federated Clerks' Union of Australia, In- 
dustrial Union of Workers, W.A. Branch and 
Cockburn Cement Limited. 

WHEREAS I presided over a conference held between 
representatives of the abovenamed parties, in Perth, on 
the 10th day of May, 1984 pursuant to section 44 of the 
Industrial Arbitration Act, 1979 and whereas an agree- 
ment was reached between the said parties at that con- 
ference; now therefore, I, the undersigned a Commis- 
sioner of the Western Australian Industrial Commis- 
sion, being satisfied that the terms of such agreement 
comply with the Principles enunciated by a Commission 
in Court Session in General Order Matter No. 461 of 
1983 and pursuant to the powers conferred under the 
said Act do hereby order— 

In addition to the rates prescribed by the Clerks 
(Wholesale and Retail Establishments) Award No. 
38 of 1947 as varied, consolidated and further 
varied the employer shall pay the following rate per 
week to all employees 25 years of age and over with 
effect on and from the first pay period commencing 
on and after 6th April, 1984, in lieu of the rates 
prescribed in order No. C478 of 1983 of the 13th 
day of December, 1983. These rates are to be in- 
cluded for all purposes of the Award. 

Serv ce. $ 
Less than six months  44.60 
Six months and over but less than 15 

months  47.90 
15 months and over but less than 24 

months  51.50 
24 months and over but less than 36 

months  55.10 
36 months and over but less than 48 

months  57.50 
48 months and over but less than 60 

months  59.30 
60 months and over  59.80 

Dated at Perth this 10th day of May, 1984. 

(Sgd.) G. J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No.C202of 1984. 

In the matter of the Industrial Arbitration Act, 1979 
and in the matter of a conference held pursuant to 
section 44 of the said Act between representatives 
of the Federated Clerks' Union of Australia, In- 
dustrial Union of Workers, W.A. Branch and Wor- 
mald International (Australia) Pty. Ltd. trading as 
"Wormaid Security". 

WHEREAS I presided over a conference held between 
representatives of the abovenamed parties, in Perth, on 
the 14th day of May, 1984 pursuant to section 44 of the 
Industrial Arbitration Act, 1979 and whereas an agree- 
ment was reached between the said parties at that con- 
ference; now therefore, I, the undersigned a Commis- 
sioner of the Western Australian Industrial Commis- 
sion, being satisfied that the terms of such agreement 
comply with the Principles enunciated by a Commission 
in Court Session in General Order Matter No. 461 of 
1983 and pursuant to the powers conferred under the 
said Act do hereby order: 

1. That order No. 285 of 1980 dated the 4th day 
of December, 1980 and known as the Clerks 
(Wormaid Security Controls—Control Room 
Operators) Order 1980, as varied by Order No. 
C492 of 1983 of the 21st day of December, 
1983 be further varied by deleting therefrom 
Clause 12.—Rates of Pay and inserting in 
lieu:— 

12.—Rates of Pay. 
The rates of pay for Control Room 

Operators shall be $247.90 per week during 
the first six months of service and $276.30 
per week thereafter. 

2. Such variation shall have effect as from the 
beginning of the first pay period commencing 
on or after the 6th day of April, 1984. 

Dated at Perth this 14th day of May, 1984. 

(Sgd.) G. J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. C177 of 1984. 

Between Berkeley Taylorplan Catering Pty. Ltd., Appli- 
cant, and the Federated Liquor and Allied In- 
dustries Employees' Union of Australia, Western 
Australia Branch, Union of Workers, Respondent. 

Consent Award. 
WHEREAS pursuant to section 44 of the Industrial Ar- 
bitration Act 1979, the Applicant sought a conference to 
discuss a dispute regarding a log of claims and industrial 
action over those claims by members of the Respondent 
Union employed by the Applicant at Dampier; and 
whereas I, the undersigned, a Commissioner of the 
Western Australian Industrial Commission on 30th 
April, 1984, at Karratha, presided over a conference at 
which agreement was reached that an award relating to 
grievance procedures be made in the following terms; 
now therefore, pursuant to the powers conferred by the 
said Act, and by consent, I do hereby make the follow- 
ing Award:— 

Award No. C177 of 1984. 

This Consent Award shall be known as the Industrial 
Catering Workers (Industrial Relations: Berkeley 
Taylorplan Catering Pty. Ltd.) Award 1984. 
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2.—Area. 
This Award shall have effect throughout the State of 

Western Australia, excepting that area comprised within 
a radius of 100 kilometres of the General Post Office, 
Perth. 

3.—Scope. 
This Award shall apply to all employees employed by 

Berkeley Taylorplan Pty. Ltd. in the provision of cater- 
ing and/or cleaning services and/or residential ac- 
commodation and ancillary services thereto, to or for 
any person, firm or company, which is engaged in the 
mining and/or construction industry, the production 
and processing of minerals, including the harvesting of 
salt, dredging and sluicing work. 

4.—Term. 
The term of this Award shall be for a period of one 

year as from the beginning of the first pay period com- 
mencing on or after the date hereof. 

5.—Grievances Concerning Dismissals 
and Suspensions. 

(1) Subject to the provisions of this Award, it is 
hereby expressly agreed and declared that the employer 
has the right for any form of misconduct, to suspend 
any employee from duty for not more than one week 
and withhold wages for the period that the employee is 
suspended. 

(2) No employee shall be suspended or dismissed for 
misconduct except in accordance with the provisions of 
this clause. 

(3) (a) Where the employer has cause to believe that 
misconduct justifying suspension or dismissal may have 
been committed by an employee and he intends to take 
action in relation to that suspected misconduct he 
shall— 

(i) stand the employee aside from duty; and 
(ii) investigate the circumstances of the suspected 

misconduct. 
(b) The employee's union delegate shall be present at 

any such investigation unless— 
(i) the employee requests otherwise; or 

(ii) the union delegate is unavailable. 
(c) (i) If, as a result of any such investigation, the 

employer decides to suspend or dismiss the 
employee, he shall as soon as possible 
thereafter give to the employee notice in 
writing of the intended suspension or 
dismissal and the reasons therefor. 

(ii) On receipt of a notice of intended suspen- 
sion the employee, if the employer so agrees, 
shall return to duty and any period of 
suspension without wages shall be paid after 
the matter is finally determined in ac- 
cordance with the provisions of this clause. 

(iii) On receipt of a notice of intended dismissal 
the employee shall continue to be stood 
aside until the dismissal becomes effective or 
the employee is returned to duty in ac- 
cordance with the provisions of this clause. 

(4) In the event of a satisfactory agreement not being 
reached by both parties, the matter shall be referred to 
the Western Australian Industrial Commission for 
settlement. 

6.—Grievances Other Than Dismissals 
and Suspensions. 

(1) A union delegate may discuss with the supervisor 
any grievance affecting any employee or employees 
he/she represents, but this shall not prevent an 
employee from making a direct approach to the super- 
visor. 
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(2) Where an employee has a grievance of serious and 
immediate concern he/she or the union delegate shall 
raise the matter with the supervisor who shall, within 
one hour, commence discussions with the employee 
and/or the union delegate with a view to resolving the 
grievance. 

(3) If a grievance is not satisfactorily resolved by the 
foregoing discussions— 

(a) the union delegate shall— 
(i) advise the supervisor that he/she in- 

tends to take the matter further; 
(ii) record the facts and refer the matter to 

the union organiser; and 
(iii) the supervisor shall refer the matter to 

the area manager. 
(4) Where the union delegate is not satisfied with the 

employer's decision he/she shall— 
(a) if the matter is considered to be of such urgen- 

cy that it cannot wait, it shall be referred to the 
union for urgent attention; and 

(b) advise the manager accordingly. 
(5) Where a matter is referred to the union for urgent 

attention, pursuant to paragraph (a) of subclause (4) of 
this clause, the union shall immediately contact the ap- 
propriate senior officer of the company and, where 
necessary, the Western Australian Industrial Commis- 
sion. 

(6) A union delegate shall not leave his/her place of 
work to investigate or to discuss any matter, unless on 
each occasion he/she first obtains permission to do so 
from the supervisor. Such permission shall not be 
withheld unreasonably. 

(7) In the event of a satisfactory agreement not being 
reached by both parties, the matter shall be referred to 
the Western Australian Industrial Commission for 
settlement. 

Dated at Karratha this 30th day of April, 1984. 

(Sgd.)G. L.FIELDING, 
[L.S.] Commissioner. 

CONFERENCES— 
Matters Referred— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR13of 1984. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant, and Cliffs 
Robe River Iron Associates, Respondent. 

Before Mr Commissioner G. G. Halliweli. 
The 4th day of May, 1984. 

Mr C. A. Hollett on behalf of the applicant. 
Mr D. G. Moss on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant to 
section 44 of the Act is:— 

The union claims that the allowance paid to a 
shift worker on a three (3) panel shift system should 
be increased from 66 cents/hour to 69 cents/hour. 

The respondent objects to and opposes the claim. 
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Mr Hollett explained the background to the claim in 
these words:— 

It is an increase of three cents, I am sorry. The 
history of this goes back to 1980-1982—in October, 
when Cliffs Robe River at Pannawonica changed 
their two shift system to a three shift system, main- 
ly because they had shifted their mining operations 
and the workers who had been on that shift were re- 
quired to apply themselves to a different shift 
system, which meant they were obliged to work the 
back shift which they had not done before. 

Previously their shift concluded at 2330 hours 
and they were able to go home, get their normal 
sleep, and their life style was not interrupted to the 
extent that the introduction of the new system ac- 
tually does interrupt their life style. 

We did not have the opportunity to negotiate 
with the company at that particular time because 
there was a wage freeze in existence or an order of 
the commission applied and subsequently there has 
been a state wage decision in respect of wages and 
conditions that has not permitted negotiations 
about this matter. 

We feel that under wage principle 6(a) it is not a 
vehicle for general improvement, as was indicated 
previously at the conference, and it would not 
cause any substantial increase of cost to the com- 
pany. The number of people involved are minimal. 
The amount itself is minimal—the additional three 
cents per hour. 

It is the claim of the day shift workers at Pan- 
nawonica that the additional rate should be paid 
for that additional inconvenience. There are still 
some people on the two shift system. They are able 
to knock of . . . 

This puts a greater onus—and they believe they 
should be rewarded to the extent that there would 
need to be, and should be seen to be, a distinction 
between those disabilities and constraints that app- 
ly to a two shift system to a higher degree than 
disability applies to a three shift system. I think 
that is the substance of the claim. (Transcript pages 
2 and 8.) 

For the respondent Mr Moss contended infer alia 
that:— 

We object to the union claim for an increase in 
the shift allowance, the three shift shift allowance. 
We do not believe that the increase can be justified 
either on merit grounds or on the basis of wage 
principle, and we think the union had considerable 
difficulty in justifying it. 

If the claim is granted, quite apparently there will 
be a depression in the differential between the shift 
allowances received by three shift workers and con- 
tinuous shift workers. Continuous shift workers 
are rostered seven days a week, 24 hours a day. 
They work three weekends in four, having only one 
weekend off every four weeks. Disabilities and 
disruptions to life of continuous shift workers is 
greater than three shift workers—far greater. The 
three shift workers have every weekend off and, as 
I said, continuous shift workers only get one 
weekend off in four. (Transcript pages 8 and 10.) 

Turning firstly to the Wage Principles, principle 
9(b)(iii) provides for the creation of new allowances pro- 
vided they come within principle 4 work value changes. 

In the present case, as Mr Moss points out, there has 
in the'"past been provided in the various industrial 
agreemgnts and the present C.R.R.I.A. Award No. 10 
of 1979, an allowance for three shift working. However, 
prior to October 1982 that allowance, at Pannawonica, 
for metal trades employees was largely academic. 

With the working of the three shift system it ceased so 
to be from October 1982. 

When one considers the amount of the allowance 
prescribed for continuous shift working and the 
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disabilities associated therewith, the Commission con- 
cludes that the present level of remuneration for three 
(3) shift working does not warrant an increase. 

The application is accordingly refused. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No.CR13of 1984. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant, and Cliffs 
Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr C. A. Hollett on behalf of the ap- 
plicant and Mr D. G. Moss on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979, hereby 
orders— 

that the application be dismissed. 

Dated at Perth this 4th day of May, 1984. 

(Sgd.)G. G. HALLIWELL, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR181 of 1984. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant, and M. G. 
Kailis Pty. Ltd., Respondent. 

Before Mr Commissioner G. J. Martin. 
The 17th day of May, 1984. 

Mr J. Sharp-Collett on behalf of the claimant. 
Mr L. Girdlestone on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of 
disagreement had not been resolved by conciliation at 
the conclusion of a conference of representatives of the 
parties, held by me pursuant to section 44 of the In- 
dustrial Arbitration Act, 1979 on 26th April, 1984 

The claimant, on behalf of Mr W. McAllister, of 
4/239 McDonald Street, Tuart Hill, claims that the 
termination of the contract of employment of the 
said Mr W. McAllister by M. G. Kailis Pty. Ltd. on 
10th April, 1984 was unfair and seeks an order that 
Mr McAllister be re-employed in the calling of 
"Welder" by the aforesaid employer without loss 
of benefits. 

M. G. Kailis Pty. Ltd. denies that the termina- 
tion of the contract of employment was unfair and 
objects to and opposes the issuance of any such 
order. 

I heard the submissions of and the evidence adduced 
by the parties on 10th May, 1984 and reserved my deci- 
sion. 

It is common ground between the parties: that Mr 
McAllister (the "employee") commenced employment 
with the respondent on 6th March, 1984, in the calling 
of "Welder", at its ship building yard at Jervoise Bay, 
for a probationary period of two weeks; that on 20th 
March, 1984 the employee was dismissed due to alleged 
bad workmanship but was reinstated in employment; 
and that on 5th April, 1984 the employee was dismissed 
for alleged unsatisfactory time-keeping but was 
reinstated in employment. 

The matter of disagreement between the parties was 
the summary dismissal of the employee by the respon- 
dent on 10th April, 1984. 
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The respondent contends that the summary termina- 
tion of the contract of employment was due to the per- 
sistent refusal by the employee to obey an order of its 
welding supervisor on that day and threats directed by 
the employee towards that supervisor on that same day. 

The claimant asserts that the employee's dismissal 
was the final act by the respondent to rid itself of the 
employee because of his outspoken support of union 
policies and/or that he had been reported to the respon- 
dent as a "trouble maker" by a person or persons 
unknown. 

I deal firstly with whether or not there is any 
substance in that latter allegation and the extent to 
which, if it has any substance, it was related to the ter- 
mination of the employee's contract of employment. 

Firstly evidence was led by the claimant that the 
employee's name with the notation "not to be 
employed" was seen by a New Zealand union official on 
a computer in New Zealand and that this circumstance 
demonstrates the existence of a "black list" available to 
employers when recruiting new employees. 

However, there was no evidence to show that the 
respondent had access to or had knowledge of or had 
used such an index of unsuitable employees. 

On the contrary, if it had, it is highly improbable that 
the employee would have been engaged by the respon- 
dent in the first place. 

The second part to the allegation, that the employee 
was dismissed because he was said to be a trouble maker 
goes to a telephone call received by the respondent's 
general manager from a source which he declined to 
reveal to the effect that the employee "was a trouble 
maker". The general manager made the contents of that 
call known to the respondent's foreman who in turn 
told the welding supervisor referred to earlier herein. 

It is necessary at this point to refer to the situation of 
supervision within the respondent's ship building yard. 
The respondent owns and operates that yard and 
employs the majority of employees in the yard. Another 
firm specializing in welding techniques and expertise 
provides the welding supervision and employs persons 
for that purpose in the operation. The welding super- 
visor of that latter firm has the responsibility for the 
supervision of the work performed and over his 
employer's employees and in the absence of the respon- 
dent's foreman, authority over the respondent's 
employees engaged on the "factory floor" for work 
performance. 

He has no authority to terminate the services of any 
employees. 

It is not disputed that the welding supervisor ac- 
quainted the employee of what he had been told about 
the "telephone call" and made it clear to the employee 
that it would not affect his judgment of the employee as 
a person or as a trouble maker and indicated that all 
would be well provided the employee produced quality 
work and kept his business to himself. That discussion 
took place in the first week of the employee's employ- 
ment. 

The welding supervisor did not initiate the subsequent 
dismissal of the employee on 20th March, 1984 but he 
was required to pass an opinion on the "bad workman- 
ship" complained of leading up to that dismissal. That 
he was so requested is only to be expected having regard 
to his role in the operation. 

The welding supervisor was not involved in any way 
in the second dismissal and it appears that such 
dismissal arose from circumstances about which the 
parties still do not agree. 

In both cases it appears that industrial pressure was 
brought to bear upon the respondent to effect reinstate- 
ment el the employee and the respondent still adheres to 
the view that its acts in terminating the employee's con- 
tract of employment was justified. 

Those events appear to have strengthened the clai- 
mant's suspicions of the respondent's motives in 
dismissing the employee again and have undoubtedly 

clouded its perspective of the circumstances surroun- 
ding that act. 

I say that because once the role of the welding super- 
visor is clearly identified it cannot be said that he was 
the instrument of a plot by the respondent to get rid of a 
"trouble maker" when there is no evidence whatsoever 
that he had been advised or instructed so to do and 
when there is no evidence of any other motive for him to 
do so prior to the specific event which led to the 
employee's dismissal not by the welding supervisor but 
by the respondent's shipyard manager. 

That then takes me to a consideration of the events of 
10th April, 1984. 

Prior to that day, and quite when is uncertain, 
employees eligible to be members of the claimant union 
had been requested to produce their membership cards 
for inspection by the shop steward. The employee did 
not present his card at the required time but brought it 
to work on 10th April, 1984. Just after the luncheon 
break (noon to 12.30 p.m.), circa 12.40-12.50 p.m. the 
employee spoke with the shop steward at his work posi- 
tion within the respondent's premises with the purpose 
of presenting his union membership card. 

The welding supervisor observed those two persons 
conversing and allowed a few minutes to pass before 
finally approaching them and at which time they had 
moved away from the employee's work position and 
directed the employee to get on with his work. The 
employee's reaction to that interruption and direction 
was argumentative and the ensuing exchange of words 
which developed between the employee and the welding 
supervisor was far from a normal conversation. 

The employee, in my view in an endeavour to assert 
what he saw as his rights, behaved in an intimidatory 
manner by his attitude and language, some of it foul, 
accompanied by spitting on the floor, towards the 
welding supervisor, who did not respond in a like man- 
ner albeit his voice was raised. During that event the 
welding supervisor repeated his direction for the 
employee to resume his work which he did eventually 
after persuasion from his shop steward. 

That event was witnessed, in addition to the shop 
steward, by another employee, a material storeman and 
recorder who, attracted from his office some 20 or 30 
feet away, by the raised voices, had approached the par- 
ticipants and stood by within earshot, but he did not in- 
tervene in the proceedings. 

Most of those parties agree that the employee "got 
heated", and used foul language towards the welding 
supervisor and that he did not respond in a like manner 
and in fact is not known to use bad language at all. They 
also agree that a direction or request by the employee to 
resume work was issued by the welding supervisor at 
least twice. 

The one discrepancy between the evidence of those 
four persons, the employee, the shop steward, the 
material storeman and recorder and the welding super- 
visor relates to a particular phrase used by the employee 
to the welding supervisor. 

That phrase directed by the employee towards the 
welding supervisor was said to be by all except the 
welding supervisor words to the effect 

"Get off my back, don't dictate to me" or as the 
employee put it "Don't f g dictate to me: Get 
off my back". 

The welding supervisor told me in his evidence that 
the employee said "You are riding me: get off my back 
or you will be on your back" and the other two 
witnesses referred to above did not hear such words. It 
is possible that the shop steward and the material 
recorder and storeman did not hear all of the words ex- 
changed between the employee and the welding super- 
visor and in my view it is probable that the employee did 
use such words because the welding supervisor just after 
the verbal exchange just described said to the shop 
steward in the crib room "you were there, you saw what 
happened. That man there went berserk. He threatened 
me". 
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The shop steward recalls that comment as "You 
heard that. He's going to put me flat on my back''. 

The material recorder and storeman says he heard the 
welding supervisor say to the shop steward "He was go- 
ing to hit me". 

In analysing that discrepancy I am conscious of the 
fact that the welding supervisor used the word threaten- 
ed in his evidence on occasions in the context that he 
considered the employee's words and attitude as 
threatening to him. However, in the light of the 
evidence just referred to and having regard to my assess- 
ment of the demeanours of the main participants, the 
welding supervisor and the employee, I accept that the 
employee used words which conveyed a threat of 
physical violence and which words were not heard or 
not recalled by the other two witnesses. 

About, on the welding supervisor's estimate, ten 
minutes after the first occurrence the employee asked 
the welding supervisor as he walked past his place of 
work, if he could speak to him. 

The welding supervisor was in the course of relocating 
another employee to a particular task and did not stop 
immediately. However, he soon did so and the employee 
is alleged by the welding supervisor to have said words 
to the effect "to get off my back or you'll be on your 
back and you will not get up". 

The welding supervisor told me that he responded 
"would you hit an old man like me?" to which he says 
the employee replied "No, I won't lay a finger on you 
but it has been known in this industry for things to fall 
on foremen and supervisors". 

The welding supervisor told me he then said "Is that 
the sort of person you are?" to which he says the 
employee replied "Yes that's the sort of person I am". 

The employee stated that during this conversation he 
said no such things, the most being "Why are you on 
my back? It's all starting again, man". 

There were no other persons present during that 
discussion. 

The welding supervisor went then to the office and 
asked the material recorder and storeman to ring the 
respondent's Fremantle office, where a meeting was be- 
ing held between a representative of the claimant, the 
shop steward, the respondent's shipyard manager and 
others, and tell them to "get somebody down here 
because we have a dangerous situation". 

As a result those persons returned to Jervoise Bay and 
the welding supervisor recounted his experiences with 
the employee to the shipyard manager. The matter was 
then discussed with the claimant's representative and 
the shop steward. 

In the result the shipyard manager terminated the 
employee's contract of employment summarily because 
he believed the welding supervisor's report of the events 
of the day and the welding supervisor told him that he 
would have to resign if the employee stayed on the job. 

The respondent's foreman expressed a similar view. 
Upon the second incident between the employee and 

the welding supervisor I have the evidence of those two 
persons in isolation and the question becomes whether I 
accept the evidence of one or the other. 

I have already indicated in respect of the first incident 
that the welding supervisor had no motive to injure the 
employee's employment opportunity and thus there is 
no reason why he should fabricate events which would 
have that result and that I consider that the employee is 
an assertive person given to aggressive and intimidatory 
behaviour. 

Accordingly I would prefer the evidence of the 
welding supervisor, a more mature person not given to 
such behaviour to that of the employee, as it relates to 
the second incident, although I add that in my view the 
second incident need not have occurred to justify the 
termination of the contract of employment. 

The circumstances of the first incident were sufficient 
in my view to justify the termination of the contract of 
employment summarily. 

Accordingly I conclude that the termination of the 
contract of employment of the employee was justified 
and not unfair. Nor was it related to or influenced by 
the employee's outspoken support for union policies or 
any circumstances pertaining to his employment record 
with previous employers or the welding supervisor's 
employment with other employers. 

The employee, by his attitude to a person in a super- 
visory position, his use of immoderate language, his 
lack of self discipline and self control, was the author of 
his own destruction. 

The matter of disagreement is therefore determined 
by an order of dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No.CRlSlof 1984. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant, and M. G. 
Kailis Pty. Ltd., Respondent. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
claimant and Mr L. Girdiestone on behalf of the respon- 
dent the Commission, pursuant to the powers conferred 
on it under the Industrial Arbitration Act, 1979 hereby 
orders— 

That the claims herein be dismissed. 

Dated at Perth this 17th day of May, 1984. 

(Sgd.)G. J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR142 of 1984. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Ap- 
plicants, and Transfield (Western Australia) Pty. 
Limited and Others, Respondents. 

Order. 
HAVING heard Mr D. W. Skipworth (Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia), Mr C. Saunders (Federated Engine Drivers 
and Firemen's Union and also the Building Trades 
Association of Unions of Western Australia), Mr W. 
Palmer (Electrical Trades Union of Australia Western 
Australian Branch), Mr C. Stephens (Australian 
Workers Union) and Mr j. M. Stockden and Mr J. F. 
Gregor on behalf of the respondents and Mr P. Zorzi on 
behalf of Kellogg KGC Raymond Venture, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Arbitration Act, 1979 hereby orders— 

That employees, members of, or eligible to be 
members of, the Applicant Unions employed by the 
Respondents at the Burrup Peninsula Construction 
Site shall:— 

(1) Be paid 48 hours at the ordinary rate of 
pay prescribed in the appropriate award. 

(2) Be paid for a period of 48 hours— 
(a) in respect of employees subject to 

Order No. C421 of 1983 the 
allowances prescribed in Clauses 
7.—Site Disability Allowance, 
8.—Special Rates, 9.—Safety 
Footwear and 11.—Allowance on 
Termination of Employment; 

(b) in respect of other employees an 
amount of $3.39 for Site 
Allowances. 
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(3) Be deemed to have continuity of service 
for the period 21st March to 11th April, 
1984 inclusive for purposes of accrual of 
Annual Leave, Long Service Leave, Sick 
Leave and Rest and Recreation Leave. 

(4) Notwithstanding the provisions of 
subclause (2) of Clause 6.—Distant Work 
of Order No. C421 of 1983 be entitled to 
the benefits prescribed by subclause (1) of 
that clause pro rata for each day of the 
period 21st March to 11th April, 1984 at 
the rate ordinarily incurred. If required by 
his employer, an employee shall produce 
satisfactory proof that he did incur 
charges during such time as he claims any 
benefits under this clause. 

(5) Any dispute arising out of paragraph (4) 
hereof shall be immediately referred to 
the Commission for determination. 

Dated at Perth this 4th day of May, 1984. 

(Sgd.) G. G. HALLIWELL, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR73 of 1984. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of 
Workers, Western Australian Branch, Claimant, 
and Hamersley Iron Pty. Ltd., Respondent. 

Before Mr Commissioner G. G. Halliwell. 
The 11 th day of April, 1984. 

Mr D. Forster on behalf of the claimant. 
Mr C. M. Hollett intervening on behalf of the 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia. 

Mr J. J. Christian on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant to 
section 44 of the Act is as follows:— 

The union claims that the rate of wage for Tyre 
Fitters employed in the respondent's Heavy Equip- 
ment Workshop, Tom Price should be increased to 
$296.40 per week because of extra duties and 
responsibilities which have occurred in respect to 
those positions. 

The respondent objects to and opposes the claim. 
At the outset the applicant, intervenor and respon- 

dent made submissions as to whether or not the claim 
was within the wage principles determined by the Com- 
mission in Court Session in October 1983 (63 W.A.I.G. 
2207). At the conclusion of those submissions the Com- 
mission stated inter alia:— 

It is the opinion of the commission, having heard 
the parties, that the claim referred falls clearly 
within the principles, specifically principle 4, Work 
Value Changes. On that basis, the claim can be pro- 
ceeded with, to be heard and determined according 
to merit and, of course, the Act itself. That is not to 
say that there will be any increase as a result of the 
case proceeding, necessarily. It is merely to say that 
the claim, in the view of the commission, is within 
principle 4, Work Value Changes. 

The background to the claim is best expressed in Mr 
Forster's words:— 

Over a period of four years prior to 18th January 
this year, those six to eight employees were on a day 
work situation and had, in addition to themselves, 
a leading hand who used to carry out specific duties 
which, since 18th January, the company has been 

desirous of having done by all tyre fitters at Tom 
Price and not a minority of them. (Transcript pages 
11 and 12.) 

The parties have met and conciliated on this mat- 
ter and have reached an agreed position as to what 
those new duties of the tyre fitters at Tom Price 
heavy equipment workshops should be. I would 
tender an exhibit which covers, in five pages (and 
there is a page missing which was not furnished by 
the company but I have no doubt will be handed up 
by Mr Christian at some stage) detailing those past 
duties or those duties currently being carried out by 
the tyre fitters and the proposed duties—and some 
forms which give assistance to that. 

One can see, looking at them (agreed 
changes)—and I would point out, as an initial 
point, that the highlighted duties, that is the items 
I,2, 3, 4, 5, 7 and 11 were, over a period of some 
four years, carried out solely by an individual who 
was classified as a leading hand—That comprised 
the majority of that person's duties. Because of the 
change in shift system at Tom Price, the parties 
now agree that this work shall be carried out by all 
current tyre fitters and all future tyre fitters. 
(Transcript pages 12 and 14.) 

The respondent argued firstly that the claim could not 
be granted having regard to the provisions of section 40 
of the Act which govern the position of "in term" 
awards of the Commission. 

It is plain that the award is within its specified term, 
but it is equally plain that the respondent of its own voli- 
tion decided to change the work requirements of tyre fit- 
ters after the award had issued. Thus neither the Com- 
mission when issuing the award nor the present appli- 
cant and intervenor, who are parties to the award, could 
have foreseen at that time such a change in cir- 
cumstances. For these reasons I am of the opinion that 
the requirements of section 40 (3) (b) (i) and (ii) of the 
Act are met by the described circumstances. 

The duties previously performed by the leading hand 
tyre fitter and which will now, as a result of the abolish- 
ment of the leading hand positions, be performed.bv all 
seven (7) tyre fitters are as follows:— 

1. Record details of tyre movements (see Attach- 
ment 1). 

2. Record details of rim components during 
assembly (see Attachment 2). 

3. Monitor availability of all necessary com- 
ponents e.g. rims, rim components, valves, 
tyres etc. and prepare the necessary stores re- 
quisitions. This applies to ail types of rubber 
tyred equipment. 

4. Arrange via Foreman for Contractors to sand- 
blast, inspect and paint rims and rim com- 
ponents. 

5. Liaise with operating department via Foreman 
for the relocation of scrap tyres to tyres dump. 

7. In conjunction with Foreman, assess work 
priority. 

II. Attempt to define the cause of tyre failures 
and submit warranty claim sheet for action by 
Department Head (see Attachment 4). (Exhibit 
F-l.) 

The additional responsibilities were enlarged upon in 
evidence adduced by the applicant aided by agreed ex- 
hibit's tendered to the Commission by the parties. 

From the material presented the Commission is 
satisfied that there has been "a significant net addition" 
to the responsibilities of the tyre fitters employed by the 
respondent at Tom Price. Further, that the increased 
work value should result in a monetary increase for the 
classification of tyre fitter at Tom Price. 

The applicant initially based its claim on the leading 
hand allowance currently prescribed in the award of 
$10.40 p.w., but "rounded up" so that it did not fall in 
between the present "broad banded" classification 
structure. 



64 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 987 

The Commission is of the opinion that as not all of 
the leading hand duties have fallen on the individual 
tyre fitters' shoulders, an increase of eight dollars 
($8.00) per week is fair and reasonable. 

Should this amount pose problems for the parties, 
within the existing scheme of award classifications, they 
may advise the Commission at the speaking to the 
minutes of the order. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. C73 of 1984. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of 
Workers, Western Australian Branch, Claimant, 
and Hamersley Iron Pty. Limited, Respondent. 

Order. 
HAVING heard Mr D. Forster on behalf of the clai- 
mant and Mr J. J. Christian on behalf of the respon- 
dent and Mr C. M. Hollett intervening on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, hereby orders— 

That the provisions of the Hamersley Iron Pty. 
Limited Iron Ore Production and Processing 
Agreement No. A6 of 1983 be varied to include in 
Division I, Part I, Clause 32.—Wages, subclause 
(3) a new classification of Heavy Equipment Tyre 
Fitter (Tom Price Truck Shop) at a weekly rate of 
$303.60, this variation shall have effect from the 
beginning of the first pay period on or after 28th 
April, 1984. 

Dated at Perth this 9th day of May, 1984. 

(Sgd.)G. G. HALLIWELL, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR495 of 1983. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Claimant, and Hamersley Iron Pty. Limited, 
Respondent. 

Before Mr Commissioner B. J. Collier. 
The 17th day of April, 1984. 

Mr C. Stephens, and with him Mr J. D. Rainsford, 
on behalf of the claimant. 

Mr A. N. Cameron on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter was referred to 
the Commission for hearing and determination under 
the provisions of section 44 of the Act. It is a claim by 
the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, that any worker 
who relieves a shift worker in the concentrator at Tom 
Price during the latter's leisure day off should be paid at 
overtime rates for effecting a running shift changeover. 

As explained by Mr Rainsford, who appeared with 
Mr Stephens for the Union, employees in the concen- 
trator have their leisure days off on day shift and those 
positions are filled by day workers who normally knock 
off at 15.30 hours. As the afternoon shift commences at 
that time, there would be no changeover if the Company 
had its way. 

In view of the Commission's decision in Matter No. 
422 of 1983, which was delivered earlier today, the argu- 
ment is now largely academic. 

Where the Company proposes that running shift 
changes continue, it is logical for the employee who 
relieves another who is on a leisure day off to be involv- 
ed also in the shift changeover and to receive extra pay- 
ment accordingly. However, for the purposes of this ex- 
ercise, the claim will be dismissed and an order to that 
effect will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR495 of 1983. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Claimant, and Hamersley Iron Pty. Limited, 
Respondent. 

Order. 
HAVING heard Mr C. Stephens and with him Mr j. D. 
Rainsford, on behalf of the claimant and Mr A. N. 
Cameron on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979, hereby orders-— 

That the claim be dismissed. 

Dated at Perth this 17th day of April, 1984. 

(Sgd.)B. J. COLLIER, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR491 of 1983. 

Between Western Australian Bakers, Pastrycooks and 
Confectioners Union of Workers, Claimant, and 
De Campo Bakery, Respondent. 

Before Mr Commissioner G. A. Johnson. 
The 25th day of May, 1984. 

Mr J. H. Watterston on behalf of the claimant. 
Mr J. N. Uphill on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The respondent in these pro- 
ceedings conducts a bakery and the person on whose 
behalf the application is made was employed by the 
respondent as a doughmaker. He had been so employed 
since August 1973. On Sunday, 25th September, 1983 he 
was given a week's notice of the termination of his ser- 
vices; essentially for failing to carry out a lawful order 
of the employer. 

The applicant union sought the assistance of the 
Commission by requesting that a conference be called 
pursuant to the provisions of section 44 of the Industrial 
Arbitration Act, 1979. It was the claim of the union that 
the services of the employee were terminated unfairly. 
The conference failed to resolve the matter so it was 
referred for arbitration and a decision was handed down 
on 24th November, 1983 dismissing the claim (63 
W.A.I.G. 2489). No appeal was taken by the applicant. 

Some time after, an approach was made to the Com- 
mission when it was said that evidence had become 
available which was vital to a proper resolution of the 
matter. Whilst it may have been appropriate to seek the 
opportunity to have that evidence taken into account 
through the appeal provisions of section 49 of the Act, 
the time limitation imposed by the Act by then had 
made that course impossible. It was decided that the 
matter should be brought formally before the Commis- 
sion and a section 44 conference was requested. The 
union applicant was most reluctant to reveal the nature 
of the evidence at the conference and, as it transpires, 
that reluctance was motivated by an effort to avoid pre- 
judice to the employment of other employees of the 
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respondent. Notwithstanding the refusal of the union to 
reveal the nature of the evidence, the Commission was 
moved to allow the union to put a case and this was 
done. 

Before dealing with the case, there are a couple of fac- 
tors that require comment. The decision in the first case 
was based upon a finding of fact that the services of the 
employee had not been unfairly terminated. In the or- 
dinary situation that decision 1 believe would be suffi- 
cient to bar a subsequent claim to the contrary under the 
rules of estoppel. However section 26(1) of the Act says 
in subclause (1)— 

(1) In the exercise of its jurisdiction under this 
Act the Commission— 

(a) shall act according to equity, good cons- 
cience, and the substantial merits of the 
case without regard to technicalities or 
legal forms; 

(b) shall not be bound by any rules of 
evidence, but may inform itself on any 
matter in such a way as it thinks just; 

(c) shall have regard for the interests of the 
persons immediately concerned whether 
directly affected or not and, where ap- 
propriate, for the interests of the com- 
munity as a whole; and 

(d)   
and so that bar probably does not apply. 

Lest this be seen to provide an opening for all and 
sundry to remedy the defects in cases previously put I 
feel obliged to refer to the maxim which goes directly to 
the public interest "Nemo debet bis vexari, si constat 
curiae quod sit pro una et eadem causa" (5 Co. Rep. 61) 
and per Jowitt's Dictionary of English Law "No man 
should be twice sued or twice prosecuted upon one and 
the same set of facts if there has been a final decision by 
a competent court" and per Fullagar J. in Jackson and 
Goldsmith. 

The rule as to res judicata can be stated suffi- 
ciently for present purposes by saying that, where 
an action has been brought and judgment has been 
entered in that action, no other proceedings can 
thereafter be maintained on the same cause of ac- 
tion. This rule is not, to my mind, correctly 
classified under the heading of estoppel at all. It is a 
broad rule of public policy based on the principles 
expressed in the maxims "interest reipublicae ut sit 
finis litium" and "nemo debet bis vexari pro eadem 
causa". 
(1950 81 C.L.R. 446 at p.466.) 

The discretions available to the Commission in sec- 
tions 27 and 44 of the Act are sufficient to dispose of ap- 
plications which offend that maxim and it seems to me 
that only in the most exceptional circumstances should 
that discretion not be exercised in the manner mention- 
ed. 

As part of these proceedings, the transcript and 
reasons for decision in the earlier case were admitted 
with the concurrence of the parties so it is possible to ex- 
amine all of the material presented in the two cases. 

But before that is done, the nature of new evidence 
must be assessed. In this case I believe it is necessary to 
be sure that a failure to take that new evidence into ac- 
count would create a patently unjust situation. Such a 
situation would in my view be sufficient to qualify as a 
most exceptional circumstance so to permit a review of 
the earlier decision. I have done that and I do not 
believe a patently unjust situation has arisen because 
that evidence was not adduced at the original hearing. 

The application is dismissed under the provisions of 
section 27 (1) of the Act. 

BEFORE THE WESTERN AUSTRALIAN- 
INDUSTRIAL COMMISSION. 

No. CR491 of 1983. 

Between Western Australian Bakers, Pastrycooks and 
Confectioners Union of Workers, Claimant, and 
De Campo Bakery, Respondent. 

Order. 
HAVING heard Mr J. H. Watterston on behalf of the 
claimant and Mr J. N. Uphill on behalf of the respon- 
dent the commission, pursuant to the powers conferred 
on it under the Industrial Arbitration Act, 1979 hereby 
order— 

That the application be dismissed. 
Dated at Perth this 25th day of May, 1984. 

(Sgd.)G. A. JOHNSON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR9o of 1984. 

Between West Australian Bakers', Pastycooks' and 
Confectioners' Union of Workers, Claimant, and 
Tip Top Bakeries, Bentley, Respondent. 

Before Mr Commissioner, O. K. Salmon. 
The 13th day of April, 1984. 

Mr J. H. Watterston on behalf of the claimant. 
Mr J. N. Uphill on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an unfair dismissal 
case brought by the West Australian Bakers', 
Pastrycooks' and Confectioners' Union of Workers on 
behalf of Christopher Joseph McCormick. The case is 
referred under section 44 of the Industrial Arbitration 
Act, 1979 following a failure to resolve the issue in 
dispute through conciliation. 

Mr McCormick is a tradesman baker who commenc- 
ed employment at Tip Top Bakeries, Bentley (the 
employer) on 6th April, 1978. He was employed under 
the terms of the Bakers' (Metropolitan) Award No. 15 
of 1961. He began an extended period of absence on the 
2nd November, 1983 due to incapacity arising out of a 
condition to his elbows which he asserts is work caused. 
His employment was terminated formally on 8th 
March, 1984. He received final payment of $692.80 
made up of payment for public holidays and holiday 
pay. 

It is claimed that Mr McCormick's termination of 
employment is unfair and the union seeks a remedy on 
his behalf. 

This case comes to me primarily because there is no 
award entitlement which operates to secure an employee 
in his employment during periods of absence through 
work caused incapacity. If the Commission was unable 
to intervene in this sort of case employees would depend 
only on their employer's assessment of what is a fair 
period of time elapsing before employment is ter- 
minated. This is precisely what happened to Mr McCor- 
mick. In substance the employer says it cannot be said 
to have acted unreasonably in terminating Mr McCor- 
mick's employment some four months after the date on 
which he became incapacitated, therefore, it must be 
held to have acted fairly in all of the circumstances. The 
assertion is far from proved, but more important is the 
fact that on the evidence I am unable to say it is based 
on anything but consideration for the employer's conve- 
nience. 

It was also said that the employer has a right to ter- 
minate Mr McCormick's contract of service on the ap- 
plication of the doctrine of frustration. I was referred to 
several authorities in this respect. I will deal with this 
issue as I proceed. 
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Whilst the union's argument is simple it is also very 
powerful: an employee who is incapacitated through a 
work caused injury is entitled to maximum considera- 
tion in regard to his continued employment. This is 
especially so when there are no complaints about the 
employee's service. I would add that the union's argu- 
ment is compelling when there is no evidence produced 
to show unfairness towards the employer if an order 
issues protecting Mr McCormick's future employment 
and that there is no evidence to establish that such a 
result would be unreasonable for the employer in terms 
of financial or other difficulty. An employee who is in- 
capacitated through work caused injury has no less a 
right to remain in employment than any other 
employee. It is not an unqualified right but where 
nothing shows that an appropriate order would be un- 
fair to the employer or is unreasonable the employee has 
a right to expect the Commission to protect him in his 
employment. I am therefore disposed to find in favour 
of Mr McCormick. 

I think the relevance of an employer's common law 
rights according to the doctrine of frustration are reduc- 
ed considerably where I am required to decide an issue 
according to industrial fairness. In the present context 
the doctrine already is heavily modified by award provi- 
sions. Under awards employees are entitled to paid leave 
when incapacitated through illness or accident away 
from employment and to unpaid leave up to one year in 
cases of pregnancy. These are minimum conditions 
which implies their extension in cases where the cir- 
cumstances may be such as to justify something more. 

It should be recorded that Mr McCormick's right to 
workers' compensation payments is disputed by the in- 
surance company concerned. The evidence suggests this 
is because of some uncertainty about insurance policies 
and insurers at the relevant time rather than a dispute 
about cause. Overall, the evidence in this particular area 
is so imprecise as to afford me hardly any assistance at 
all. I think the most important thing here is that the 
facts are not such as would cause me concern about 
jurisdictional limitations arising from item (j) of the 
definition of industrial matters. 

I have said that I am disposed to find in Mr McCor- 
mick's favour. The form of an order causes me no trou- 
ble but a decision which overrides the employer's asser- 
tion that it would be unreasonable to extend the employ- 
ment period beyond the date Mr McCormick's employ- 
ment was terminated suggests some precise basis for so 
doing. Of course it is not in the nature of these things 
that they are open to such an assessment. I am left to ar- 
rive at a decision giving appropriate weight to all rele- 
vant criteria including the public interest which 1 take to 
be the effect decisions in cases such as this may have 
elsewhere. I do not proceed on the basis that this sort of 
thing will happen and I am inclined to say that the cir- 
cumstances are unique. Nevertheless, I am unable to 
disregard the rather obvious fact that an order of the 
nature I intend for Mr McCormick is as good as an in- 
vitation to seek an amendment to the award. At the 
same time it will not be an order for payment of money 
and I think it is properly open to me to proceed without 
violating wage fixing principles. 

Mr McCormick's evidence was detailed in respect of 
the working arrangements on the ovens where he was 
employed. In his opinion the intensity of the work and 
the manner in which it was performed necessitated by 
the conditions of the tins including their inadequate oil- 
ing all combined to form the basic cause of his com- 
plaint: at first there was aggravation to the elbows final- 
ly developing into a condition of pain under which he 
could not continue to do the work. He told me he com- 
plained about the condition of the tins to no avail. He 
told me that during his employment period at Tip Top 
Bakeries he was engaged in part time army reserve 
employment and also had a second job as a part time 
taxi driver. In answer to my questions he said neither of 
these pursuits gave him any trouble with his condition. 
He also informed me that he played no sport nor did he 
engage in any other activity that would aggravate his 

condition. None of this evidence was seriously chall- 
enged and I was impressed with Mr McCormick in the 
witness box. I am satisfied that his incapacity is caused 
through his employment on the ovens. 

Mr McCormick also gave evidence regarding other 
employees who had suffered complaints similar to his 
own. Especially he referred to Mr Aloysis Spurney who 
had trouble with his elbows and who had been absent on 
one occasion for a period of eight months. Mr Spurney 
had been absent again since December but he had not 
been dismissed presumably because he was in receipt of 
workers' compensation payments. Since this evidence 
remains intact I conclude that Mr McCormick has also 
been unfairly treated when compared with Mr Spurney. 
Part of the employer's case implies that a distinction can 
be made between Mr McCormick and Mr Spurney 
because Mr Spurney has established his right to 
workers' compensation payments and Mr McCormick 
has not. I reject this. I am satisfied in my own mind that 
Mr McCormick's condition is work caused. I should not 
have to await the decision of another tribunal to make 
up my mind for me. Having reached my decision regar- 
ding the cause of Mr McCormick's incapacity I also find 
that his circumstances, so far as they are relevant to the 
question of fairness, parallel those of Mr Spurney. 

Having considered all of the evidence in this case I am 
of the opinion that I should make an order in Mr Mc- 
Cormick's favour. I propose to make an order requiring 
Tip Top Bakeries, Bentley to offer Mr McCormick re- 
engagement in his previous employment capacity with 
recognition of his previous period of employment in 
assessing long service leave entitlements as soon as he is 
declared fit to resume work in this capacity. The order 
will also contain a safeguard for the employer in the 
event that Mr McCormick is not declared fit for 
employment in his previous capacity by 2nd November, 
1984. 

The order will now issue in the form of minutes. A 
date for speaking to the minutes will be fixed on the ad- 
vice of the parties. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR98 of 1984. 

Between West Australian Bakers', Pastrycooks' and 
Confectioners' Union of Workers, Claimant, and 
Tip Top Bakeries, Bentley, Respondent. 

Order. 
HAVING heard Mr J. H. Watterston on behalf of the 
claimant and Mr J. N. Uphill on behalf of the respon- 
dent, the Commission, pursuant to the powers confer- 
red on it under the Industrial Arbitration Act, 1979 
hereby orders:— 

1. That Tip Top Bakeries, Bentley offer to Mr 
Christopher Joseph McCormick a contract of 
employment in the classification of baker to 
commence on the date he is declared fit to 
resume employment in this classification. 

2. The period between 2nd November, 1983 and 
the date on which Mr McCormick enters a new 
contract of employment with Tip Top 
Bakeries, Bentley shall be deemed continuous 
service within the meaning of Clause 2(6) of 
the Long Service Leave Condition; and 

3. In the event that Mr McCormick is not 
declared fit for employment in the classifica- 
tion of baker by the 2nd November, 1984 the 
Commission will consider the facts at that date 
on the application of either party to this 
Order. 

Dated at Perth this 8th day of May, 1984. 

(Sgd.)O. K.SALMON, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR433 of 1983. 

Between the Merchant Service Guild of Australia, 
Western Australian Section, Union of Workers, 
Claimant, and the Honourable Minister for 
Transport, Respondent. 

HAVING heard Miss M. H. Kuhne on behalf of the 
claimant and Mr S. Home on behalf of the respondent, 
the Commission by consent of the abovenamed parties, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979, hereby makes the 
following Award— 

This Award shall be known as the Department of 
Marine and Harbours, Harbour Masters, Relieving 
Harbour Masters and Assistant Harbour Masters 
Award, 1984. 

2.—Arrangement. 
1. Title 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Definitions. 
6. Contract of Service. 
7. Salaries. 
8. Payment of Salaries. 
9. Hours of Duty. 

10. Transfer of Officers. 
11. Annual Leave. 
12. Annual Leave Loading. 
13. Long Service Leave. 
14. Sick Leave. 
15. Short Leave. 
16. Leave Without Pay. 
17. District Allowance. 
18. Travelling Allowance. 
19. Transfer Allowance. 
20. Removal Allowance. 
21. Relieving Allowance. 
22. Property Allowance. 
23. Accommodation Allowance. 
24. Motor Vehicle Allowance. 
25. Child Allowance. 
26. Weekend Absence from Residence. 
27. Telephones. 
28. Uniforms. 
29. Protective Clothing. 
30. Copies of Award. 

3.—Scope. 
This Award shall apply to all Harbours Masters, 

Relieving Harbour Masters and Assistant Harbour 
Masters employed by the Honourable Minister for 
Transport at ports at which a pilotage service is provid- 
ed by the Department of Marine and Harbours. 

4.—-Term. 
The term of this Award shall be for a period of two 

years as from the 30th day of April, 1984. 

5.—Definitions. 
(1) "Department" means the Department of Marine 

and Harbours. 
(2) "Officer" means Harbour Masters, Relieving 

Harbour Masters and Assistant Harbour Masters 
employed by the Department of Marine and Harbours. 

(3) "The Minister" means the Honourable Minister 
for Transport or such other Minister approved by His 
Excellency the Governor in Executive Council to control 
the Department of Marine and Harbours. 

(4) "Permanent Head" means the General Manager 
of the Department of Marine and Harbours or an of- 
ficer duly autorised by the General Manager. 

(5) "Union" means the Merchant Service Guild of 
Australia, Western Australian Section, Union of 
Workers. 

6.—Contract of Service. 
(1) Every person appointed by the Minister as a per- 

manent officer shall be on probation for a period not 
exceeding six months, unless otherwise determined by 
the Minister. 

(2) At any time during the period of probation the 
Minister or such other person authorised by the Minister 
to act on his behalf may annul the appointment and ter- 
minate the services of the appointee. 

(3) As soon as possible after the expiry of the period 
of probation the Minister or such other authorised per- 
son shall— 

(a) confirm the appointment; or 
(b) extend the period of probation for up to six 

months; or 
(c) annul the appointment and terminate the ser- 

vices of the appointee. 
(4) Every person appointed as a permanent officer 

shall either before commencing duty or during the 
period of probation, satisfy the following conditions, 
unless the Minister or such other authorised person 
otherwise determines— 

(a) Provide evidence of age in the form of an Ex- 
tract of Birth Entry or a certified copy of Birth 
Registration or other evidence acceptable to 
the Minister; and 

(b) undertake a medical examination by a 
registered medical practitioner nominated by 
the Permanent Head, to satisfy the Minister 
that the appointee is in a fit condition to fulfil 
the duties of the office to be filled. The fee for 
the examination and certificate of the 
registered medical practitoner shall be paid by 
the appointee. 

(5) Except where the Permanent Head approves of a 
shorter period of notice, an officer shall give the Perma- 
nent Head written notice of intention to resign of not 
less than— 

(a) one month, in the case of a permanent officer, 
or 

(b) one week, in the case of a temporary officer. 
(6) The Minister may terminate the contract of service 

of any permanent officer by one month's notice given in 
writing. 

(7) The foregoing provisions of this clause do not af- 
fect the Minister's right to dismiss an officer without 
notice for misconduct and in such a case the salary of 
the officer shall be paid up to the time of dismissal only. 

(8) (a) Where the Minister considers that a position 
occupied by an officer is no longer necessary and no 
other employment is available to that officer the union 
shall be notified in writing to that effect. 

(b) The union may, within seven days of the date 
upon which that notification is given, request the 
Minister to review that decision but where an agreement 
is not reached in discussion between the employer and 
the union the contract of service may be terminated in 
accordance with the provisions of subclause (6) of this 
clause. 

(9) Where the Minister seeks to terminate the services 
of an officer in accordance with subclauses (6) and (7) 
of this clause, upon written request, the officer shall be 
supplied with a written statement setting out details of 
the incident, circumstance, event or matters upon which 
the Minister based his decision. 

7.—Salaries. 
(1) The salaries paid to all officers shall be in ac- 

cordance with Part III of the Federal Marine Pilots etc. 
Award 1980. 
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(2) The salaries prescribed in that Award are to be 
regarded as having been assessed on an "ail-in" basis 
and shall constitute the whole remuneration for each of- 
ficer. 

8.—Payment of Salaries. 
Salaries shall be paid fortnightly but, where the usual 

pay day falls on a statutory and gazetted public service 
holiday payment shall be made on the previous day. 

9.—Hours of Duty. 
(1) An officer shall be available to perform any duties 

which may reasonably be required of the officer by the 
Minister under Acts and Regulations administered by 
the Department. In the event that any such duties do not 
require the immediate presence of the officer at the 
Departmental Office, the officer may choose not to at- 
tend the Office, subject to the relevant Port Authority 
or Wharfinger being advised of the place at which the 
officer can be contacted. 

(2) (a) Officers are entitled to have two days off duty 
in any one week. If pilotage and other duties prevent 
two consecutive days being taken or alternatively two 
non-consecutive full days being taken, officers shall 
take half days so that an aggregate of two days off duty 
in the week is ensured. 

(b) Officers can leave the port where they are station- 
ed provided that there are no duties required to be per- 
formed by the officer which require the officer's im- 
mediate presence, subject to the approval of the Perma- 
nent Head being obtained. Notice of such approval shall 
be given to the particular Port Authority or Wharfinger 
as the case requires. 

(3) In accordance with the "all-in" concept of the 
salaries prescribed by the Federal Marine Pilots, etc 
Award, no additional salary, allowance or remunera- 
tion shall be payable to an officer as compensation for 
the disabilities associated with the requirement to attend 
for duty at any time to service shipping and maintain the 
administration of the Port. 

10.—Transfer of Officers. 
An officer may be transferred from one office to 

another office of equal classification within the Depart- 
ment at the discretion of the Minister. 

11.—Annual Leave. 
(1) Each officer shall be entitled to 42 consecutive 

days of recreation leave on full pay for each year of ser- 
vice, consisting of 28 calendar days of normal annual 
leave and 14 calendar days of annual leave in lieu of 
Public Holidays and Public Service Holidays. 

(2) Annual leave shall be calculated on a calendar 
year basis commencing on 1st January in each year. 

(3) An officer who commences employment after 1st 
January is entitled to pro rata annual leave for that 
year, calculated in accordance with the formula contain- 
ed in subclause (4) of this clause. 

(4) Pro rata annual leave shall be calculated ac- 
cording to the following formula— 

Completed calendar 
months of service 

1 
2 
3 
4 
5 
6 
7 

Pro rata annual leave 
(working days) 

2 
3 
5 
7 

For the purposes of this subclause, an officer who 
commences on the first working day of a month and 
works for the remainder of the month and an officer 
who has worked throughout a month and terminates on 
the last working day of a month shall be regarded as 
having completed that calendar month of service. 

(5) The additional two weeks leave granted in leiu of 
Public Holidays shall be credited on a pro rata basis ac- 
fording to the following formula- 

Pro rata annual leave (working days) 
Completed   

months 10 additional 
of service days 

(6) (a) Officers whose headquarters are located north 
of 26 degrees South latitude shall receive an additional 
seven consecutive days annual leave on the completion 
of each year of continuous service in the region. 

(b) An officer who proceeds on annual leave before 
having completed the necessary year of continuous ser- 
vice may be given approval for the additional seven con- 
secutive days' leave provided the leave is taken at 
Departmental convenience and provided the officer 
returns to that region to complete the necessary service. 

(c) Where an officer has served continuously for at 
least a year north of the 26 degrees South latitude, and 
leaves the region because of promotion or transfer, a 
pro rata annual leave credit to be cleared at Departmen- 
tal convenience shall be approved on the following 
basis— 

Completed months of 
service in the region 
after the initial years 

service 

Pro rata additional 
annual leave (working) 

days) 

Provided that in the first and last months of an of- 
ficer's service the officer is entitled to pro rata annual 
leave of one working day for each two completed weeks 
of service. 

Where payment in lieu of pro rata annual leave is 
made on the death, resgination or retirement of an of- 
ficer in the region, in addition to the payment calculated 
on a four week basis, payment may be made for the pro 
rata entitlement contained in paragraph (c) of subclause 
(6) of this clause. 

(7) A permanent officer may take annual leave during 
the calendar year in which it accrues, but the time dur- 
ing which the leave may be taken is subject to the ap- 
proval of the Permanent Head. 

(8) A temporary officer may not take annual leave 
before it accrues. The Permanent Head may approve a 
temporary officer taking pro rata annual leave. The 
time during which any annual leave may be taken is sub- 
ject to the approval of the Permanent Head. 

(9) Annual leave shall be taken in one period unless 
otherwise approved by the Permanent Head. 

33411—10 
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(10) On written application, an officer shall be paid 
salary in advance when proceeding on annual leave: 

(a) When the convenience of the Department is 
served, the Permanent Head may approve the 
deferment of the commencing date for taking 
annual leave, but such approval shall only re- 
main in force for a period of one year. 

(b) The Permanent Head may renew the approval 
referred to in paragraph (a) of this subclause 
for a further period of a year or further 
periods of a year but so that an officer does 
not at any time accumulate more than three 
years entitlement. 

(c) Where the convenience of the Department is 
served, the Permanent Head may approve the 
deferment of the commencement date for tak- 
ing annual leave so that an officer accumulates 
more than three years entitlement, subject to 
any condition which the Minister may deter- 
mine. 

(d) When an officer who has received approval to 
defer the commencement date for taking an- 
nual leave under paragraphs (a), (b) or (c) of 
this subclause next proceeds on annual leave, 
the annual leave first accrued shall be the first 
leave taken. 

(11) An officer who has been permitted to proceed on 
annual leave and who ceases duty before completing the 
required continuous service to accrue the leave must re- 
fund the value of the unearned pro rata portion, 
calculated at the rate of salary as at the date the leave 
was taken, but no refund is required in the event of the 
death of an officer. 

(12) On application to the Permanent Head, a lump 
sum payment for the money equivalent to pro rata an- 
nual leave shall be made to an officer who resigns, 
retires, is retired or in respect of an officer who dies, but 
not to an officer who is dismissed. 

(13) (a) The travel concessions contained in Schedule 
1 of this Award shall be provided to officers and their 
dependents when proceeding on annual leave to either 
Perth or Geraldton from headquarters situated in areas 
designated by Clause 17.—District Allowance as 
District Allowance Areas 3, 5 and 6, and in that portion 
of Area 4 located north of 30 degrees South latitude. 

(b) Officers shall serve a year in these areas before 
qualifying for travel concessions. However, officers 
who have less than a years service in these areas and who 
are required to proceed on annual leave to suit Depart- 
mental convenience will receive the concession. The 
concession will also be provided to an officer who pro- 
ceeds on annual leave before completing the year's ser- 
vice provided that the officer returns to the area to com- 
plete the years service at the expiration of the period of 
leave. 

(c) The mode of travel is to be at the discretion of the 
Permanent Head. 

(d) Travel concessions not utilised within 12 months 
of becoming due will lapse. 

12.—Annual Leave Loading. 
(1) Subject to the provisions of subclauses (2) and (4) 

of this clause, a loading equivalent to 17'A per cent of 
normal salary shall be paid to officers proceeding on an- 
nual leave, including accumulated annual leave. 

(2) Subject to the provisions of subclause (4) of this 
clause the loading is to be paid on a maximum of four 
weeks annual leave. Payment of the loading shall not be 
made for additional leave granted for any other purpose 
(eg. to officers who headquarters are located north of 
the 26 degrees South latitude). Maximum payment shall 
not exceed the Average Weekly Earnings Per Employed 
Male unit in Western Australia, as published by the 
Australian Bureau of Statistics, for the September 
quarter of the year immediately preceding that in which 
the leave commences. 

(3) Annual leave commencing in any year and exten- 
ding without a break into the following year shall attract 
the loading calculated on the salary applicable on the 
day the leave commences. 

(4) The loading payable on approved accumulated 
annual leave shall be at the rate applicable at the date 
the leave is taken. Under these circumstances, an officer 
may receive up to the maximum loading for the approv- 
ed accumulated annual leave in addition to loading for 
the current year's entitlement. However, accumulated 
annual leave which accrued prior to 1st January, 1974 
does not qualify for the loading, regardless of when it is 
taken. 

(5) A pro rata loading shall be paid on periods of ap- 
proved annual leave of less than four weeks. 

(6) The loading shall be calculated on the officers or- 
dinary rate of salary. 

(7) Where payment in lieu of accrued or pro rata an- 
nual leave is made on the death, resgination or retire- 
ment of an officer, a loading calculated in accordance 
with the terms of this clause for annual leave accrued 
after 1st January, 1974 is to be paid. 

(8) An officer who has been permitted to proceed on 
annual leave and who ceases duty before completing the 
required continuous service to accrue the leave must re- 
fund the value of the unearned pro rata portion, but no 
refund is required in the event of the death of an officer. 

13.—Long Service Leave. 
(1) An officer shall be entitled to three months' long 

service leave on full pay if he has completed seven years' 
continuous service with the Minister or the Public Ser- 
vice Board of Western Australia. 

(2) For each and every subsequent period of seven 
years' continuous service an officer shall be entitled ot 
an additional three calendar months' long service leave 
on full pay. 

(3) Upon application by an officer, the Permanent 
Head may approve of the taking by the officer- 

fa) of double the period of long service leave en- 
titlement on half pay, in lieu of the period of 
long service leave entitlement on full pay, or 

(b) of any portion of his long service leave entitle- 
ment on full pay or double such period on half 
pay. 

(4) Continuous service shall not include the period 
during which an officer is on long service leave or any 
period exceeding two weeks an officer is absent on leave 
without pay or any service an officer may have before 
reaching the age of 18 years. 

(5) An officer who resigns (except a female officer 
who resigns because of marriage or approaching mar- 
riage) or is dismissed, shall not be entitled to long ser- 
vice leave or payment for long service other than that 
leave that had accrued to him prior to the date on which 
he resigned or the date of the offence for which he is 
dismissed. 

(6) Any public holiday occurring during the period in 
which an officer is on long service leave will be treated 
as part of the long service leave, and extra days in lieu 
thereof shall not be granted. 

(7) Long service leave shall be taken as it falls due at 
the convenience of the Department but within seven 
years next after becoming entitled thereto: Provided 
that the Permanent Head may approve the accumula- 
tion of long service leave not exceeding six months in all 
in any particular case. 

(8) A lump sum payment for long service leave ac- 
crued in accordance with this clause and for pro rata 
long service leave shall be made in the following cases— 

(a) To an officer who retires at or over the age of 
60 years or who has retired on the grounds of 
ill health, provided that no payment shall be 
made for pro rata long service leave unless the 
officer has completed not less than 12 months 
continuous service. 
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(b) To a female officer who resigned because of or 
with a view to marriage, provided that no pay- 
ment shall be made for pro rata long service 
leave unless the officer had completed not less 
than three years' continuous service before the 
date of which her resignation becomes effec- 
tive and provided further that she produces a 
Marriage Certificate before any payment is 
made. 

(c) To an officer who has retired for any other 
cause: Provided that no payment shall be 
made for pro rata long service leave unless the 
officer had completed not less than three 
years' continuous service before the date of his 
retirement. 

(d) To the widow of an officer or such other per- 
son as may be approved by the Minister in the 
event of the death of an officer: Provided that 
no payment shall be made for pro rata long 
service leave unless the officer had completed 
not less than 12 months' continuous service 
prior to the date of his death. 

(9) A calculation of the amount due for long service 
leave accrued and for pro rata long service leave shall be 
made at the rate of salary of an officer at the date of 
retirement, resignation or death, whichever applies and 
no such payment shall exceed the equivalent of 12 
months' salary. 

(10) Long service leave accrued prior to the issue of 
this award shall remain to the credit of each officer. 

(11) The expresson "continuous service" in this 
clause includes any period during which an officer is ab- 
sent on full pay or part pay, from his duties in the 
Minister's service, but does not include— 

(a) any period exceeding two weeks during which 
the officer is absent on leave without pay; 

(b) any period during which the officer is taking 
his long service leave entitlement or any por- 
tion thereof; 

(c) any service of the officer prior to his attaining 
the age of 18 years; 

(d) any service of the officer who resigns (except 
the female officer who resigns because of or 
with a view to marriage) or is dismissed, other 
than service prior to such resignation or to the 
date of any offence in respect of which he is 
dismissed when such prior service has actually 
entitled the officer to long service leave under 
this clause. 

14.—Sick Leave. 
In the case of illness or injury of an officer, the Per- 

manent Head shall grant the officer leave of absence on 
the following conditions:— 

(1) An application for leave of absence on the 
grounds of illness or injury exceeding two con- 
secutive working days shall be supported by 
the certificate of a registered medical practi- 
tioner or, where the nature of the illness or in- 
jury consists of a dental condition and the 
period of absence does not exceed five con- 
secutive working days, by a certificate of a 
registered dentist. 

(2) The number of days' leave of absence which 
may be granted without production of the cer- 
tificate required by subclause (1) of this clause 
shall not exceed, in the aggregate, five working 
days in any one calendar year. 

(3) An officer who is unfit for duty as a conse- 
quence of an illness or injury shall inform the 
Permanent Head, or arrange for him to be so 
informed, forthwith and shall as soon as 
reasonably possible thereafter, make a formal 
application for sick leave to cover his absence 

from duty; otherwise he shall be treated as be- 
ing absent without leave. The application and 
certificate shall be in the form approved by the 
Minister. 

(4) Where an application for leave is supported by 
the certificate of a registered medical practi- 
tioner, a further certificate from a Govern- 
ment Medical Officer may be required and if 
this certificate does not in the opinion of the 
Permanent Head endorse the certificate of the 
medical practitioner, the officer shall pay the 
fee due to the government Medical Officer. 

(5) The basis for determining the entitlement to 
leave of absence on the grounds of illness or 
injury which an officer may be granted shall be 
ascertained by crediting the officer concerned 
with the following cumulative periods: 

Leave on Leave on 
full pay half pay 
working working 

days days 
On date of apointment 5 2 
On completion of six 
months' service 5 3 

On completion of 
12 months'service 10 5 

On completion of each 
additional 12 months' 
service 10 5 

(6) Where an officer suffers illness or injury dur- 
ing the period of his— 
annual leave for recreation—for a period of at 

least seven consecutive days; or 
long service leave—for a period of at least 14 

consecutive days; 
and produced at the time or as soon as possible 
thereafter medical evidence satisfactory to the 
Permanent Head that he is or was as a result of 
his illness or injury confined to his place of 
residence or a hospital, he may, with the ap- 
proval of the Permanent Head be granted at a 
time convenient to the Department additional 
leave equivalent to the period during which he 
was so confined. 

(7) Where an officer is duly absent on account of 
illness or injury and his entitlement to sick 
leave on full pay is exhausted, he may, with the 
approval of the Permanent Head elect to con- 
vert any part of his entitlement to sick leave on 
half pay to sick leave on full pay, but so that 
his sick leave entitlement on half pay is reduc- 
ed by two days for each day of sick leave on 
full pay that he receives by the conversion. 

(8) An officer who is unable to resume duty on the 
expiration of an approved period of sick leave 
shall thereupon apply for a further period of 
sick leave and any such application shall be 
supported by a certificate from a registered 
medical practitoner. 

(9) An officer who is duly absent on leave without 
pay is not eligible for leave of absence on the 
account of illness or injury under this clause 
during the currency of that leave without pay. 

(10) This clause shall not apply where the officer is 
entitled to compensation under the Workers' 
Compensation and Assistance Act, 1981. 

(11) No leave of absence on account of illness or in- 
jury shall be granted with pay if the illness or 
injury has been caused by the misconduct of 
the officer or in any case of absence from duty 
without sufficient cause. 

(12) Where the Permanent Head has occasion to 
doubt the case of illness or injury or the reason 
for the absence, he may send a registered 
medical practitioner to attend on and examine 
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the officer, or may direct the officer to attend 
the medical practitioner for examination. 
If the report of the medical practitioner does 
not confirm that the officer is ill or injured, or 
if the officer is not available for examination 
at the time of the visit of the medical practi- 
tioner or the officer fails without reasonable 
cause to attend the medical practitioner when 
directed to do so, the fee payable for the ex- 
amination, appointment or visit shall be paid 
by the officer. 

(13) Where an officer, who has resigned, is subse- 
quently reappointed, he shall for the purposes 
of this clause be regarded as a new appointee 
as from the date of his reappointment. 

(14) Where an officer who has been retired due to 
ill-health resumes duty his sick leave entitle- 
ment at the date of his retirement shall be 
reinstated. 

(15) An officer who is appointed subject to a 
medical examination, and whose appointment 
is deferred for a stated period on the recom- 
mendation of the appropriate Medical Officer, 
shall not be granted sick leave with pay during 
that period. 

(16) If the Permanent Head has reason to believe 
that an officer is in such a state of health as to 
render him a danger to his fellow workers or 
the public, he may require the officer to obtain 
and furnish a report as to his condition from a 
registered medical practitioner or may require 
him to submit himself for examiantion by the 
medical practitioner. 

(17) Upon receipt of the medical report, the Perma- 
nent Head may direct the officer to absent 
himself from his duties for a specified period, 
or if already on leave of absence, direct him to 
continue on leave for a specified perod, and 
the officer's absence will be regarded as 
absence on leave owing to illness. 

15.—Short Leave. 
(1) The Permanent Head may, upon sufficient cause 

being shown, grant an officer short leave on full pay not 
exceeding two consecutive working days, but any leave 
granted under the provisions of this clause shall not ex- 
ceed, in the aggregate, three working days in any one 
calendar year. 

(2) An officer who desires short leave shall make writ- 
ten application in a form approved by the Minister for 
the purpose. 

16.—Leave Without Pay. 
(1) Subject to the provisions of subclause (2) of this 

clause, the Permanent Head may grant an officer leave 
without pay for a period not exceeding three months in 
any one continous absence, and the Minister may grant 
an officer leave without pay for any period. 

(2) Every application for leave without pay will be 
considered on its merits and may be granted provided 
that the following conditions are met— 

(a) the work of the Department is not inconven- 
ienced; and 

(b) all other leave credits of the officer are ex- 
hausted. 

17.—District Allowance. 
(1) A married male officer shall be paid a district 

allowance at the standard rate prescribed in Column II, 
of subclause (9) of this clause for the district in which 
his headquarters are located: Provided that a married 
male officer whose headquarters are situated in a town 
or place specified in Column III in the said subclause 
shall be paid a district allowance at the rate appropriate 
to that town or place as prescribed in Column IV of the 
said subclause. A married female officer who is covered 

by this Award shall not be eligible for the payment of a 
district allowance except as provided by subclause (2) of 
this clause or as otherwise approved by the Permanent 
Head. 

(2) A single officer shall be paid district allowance at 
a rate equal to one-half of the appropriate rate prescrib- 
ed by subclause (1) of this clause for a married male of- 
ficer whose headquarters are situated in the same 
district, town or place: Provided that a single officer or 
married female officer who supplies proof that he or she 
is the main support of relatives resident in the State, 
may, with the approval of the Permanent Head, be paid 
the rates applicable to a married male officer under this 
clause. 

(3) When an officer is on approved recreation leave 
he shall, for the period of such leave, be paid the district 
allowance to which he would ordinarily be entitled. 

(4) When an officer is on long service leave or other 
approved leave with pay (other than recreation leave) he 
shall only be paid district allowance for the period of 
such leave if his family or dependents remain in the 
district in which his headquarters are situated. 

(5) When an officer leaves his district on duty, pay- 
ment of any district allowance to which he would or- 
dinarily be entitled shall cease after the expiration of 
two weeks unless otherwise approved by the Permanent 
Head. 

(6) Except as provided in subclause (5) of this clause, 
a district allowance shall be paid to any officer ordinari- 
ly entitled thereto in addition to reimbursement of any 
travelling expenses. 

(7) Where an officer, whose headquarters are located 
in a district in respect of which no allowance prescribed 
in subclause (9) of this clause is payable, is required to 
travel or temporarily reside for any period in excess of 
one month in any district or districts in respect of which 
such allowance is so payable, then, notwithstanding his 
entitlement to any such allowance provided by Clause 
18.—Travelling Allowance and Clause 21.—Relieving 
Allowance of this Award, he shall be paid for the whole 
of such period appropriate rate prescribed by subclause 
(1) of this clause, for a married male officer appropriate 
to the district in which he spends the greater period of 
time. The rates payable under this subclause are 
specified in subclause (10) of this Clause. 

(8) Boundaries of Districts:— 
District No. 

(a) The area within a line commencing on coast; 
thence east along Latitude 28 to a point north 
of Tallering Peak; thence due south to Taller- 
ing Peak; thence southeast to Mt. Gibson and 
Burracoppin; thence to a point southeast at the 
junction of Latitude 32 and Longitude 119; 
thence south along Longitude 119 to coast. 

(b) That area within a line commencing on the 
south coast at Longitude 119; thence east 
along the coast to Longitude 123; thence north 
along Longitude 123 to a point on Latitude 30; 
thence west along Latitude 30 to the boundary 
of No. 1 District. 

(c) The area within a line commencing on coast at 
Latitude 26; thence along Latitude 26 to 
Longitude 123; thence south along Longitude 
123 to the boundary of No. 2 District. 

(d) The area within a line commencing on the 
coast at Latitude 24; thence east to the South 
Australian Border; thence south to the coast; 
thence along the coast to Longitude 123; 
thence north to the intersection of Latitude 26; 
thence west along Latitude 26 to the coast. 

(e) That area of the State situated between 
Latitude 24 and a line running east from Car- 
not Bay to the Northern Territory Border. 

(f) That area of the State north of a line running 
east from Carnot Bay to the Northern Ter- 
ritory Border. 
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Please note: See map at end of this Award. 
(9) District Allowances: 

(a) Married Male Officers 
Col- Col- Column III 
umn umn Exceptions to Standard 

I II Town or Place 

6 3 251 Nil  Nil 
5 2 654 Fitzroy Crossing - 

Halls Creek  
Turner River Camp L 
Nullagine 57& 

Abydos Research Station. 
Liveringa (Camballin) .... 
Marble Bar \ 
Wittenoom P 313 

PortHedland  2 915 
4 1 334 Warburton Misson  3 576 

Carnarvon  1 265 
3 845 Meekatharra • 

Mount Magnet  
Wiluna  
Laveton f 
Leonora  
Cue  

2 604 Kalgoorlie  197 
Ravensthorpe  
Norseman  
Salmon Gums  801 
Marvel Loch  
Esperance  

1 Nil Nil  Nil 
(b) Single officers: Half the appropriate rate as 

prescribed in paragraph (a) of this subclause 
for married officers. 

(10) District Allowances: (Officers whose head- 
quarters are not located in a district allowance district): 
Half the appropriate rate as prescribed in paragraph (a) 
of subclause (9) of this clause. 

(11) For the purposes of subclauses (9) and (10) of 
this clause the boundaries of the various districts shall 
be as set out in subclause (8) of this clause. 

18.—Travelling Allowance. 
(1) An officer who travels on official business shall be 

reimbursed reasonable expenses on the following 
basis:— 

(a) When a trip necessitates an overnight stay 
away from his headquarters and he— 

is supplied with accommodation and meals 
free of charge, or 

attends a course, conference, etc., where the 
fee paid includes accommodation and 
meals, or 

travels by rail and is provided with a sleep- 
ing berth and meals, or 

is accommodated at a Government institu- 
tion, hostel or similar establishment and 
supplied with meals, 

reimbursement shall be in accordance with the 
rates prescribed in Column A, Item 1, 2 or 3 of 
Schedule 2 to this Award. 

(b) When a trip necessitates an overnight stay 
away from his headquarters and he is fully 
responsible for his own accommodation, meal 
and incidental expenses— 

(i) where hotel or motel accommodation is 
utilised reimbursement shall be in ac- 
cordance with the rates prescribed in 
Column A, Items 4 to 8 of Schedule 2 
to this Award; 

(ii) where other than hotel or motel ac- 
commodation is utilised reimbursement 

§hall be in accordance with the rates 
prescribed in Column A, Items 9, 10 or 
11 of Schedule 2 to this Award. 

(c) To calculate reimbursement under paragraphs 
(a) and (b) of this subclause for a part of a day, 
the following formulae shall apply— 

(i) If departure from headquarters is: 
before 8.00 a.m.—100 per cent of the 

daily rate. 
8.00 a.m. or later but prior to 

1.00 p.m.—90 per cent of the daily 
rate. 

1.00 p.m.or later but prior to 
6.00 p.m.—75 per cent of the daily 
rate. 

6.00 p.m. or later—50 per cent of the 
daily rate. 

(ii) If arrival back at headquarters is: 
8.00 a.m. or later but prior to 

I.00 p.m.—10 per cent of the daily 
rate. 

I.00 p.m or later but prior to 
6.00 p.m.—25 per cent of the daily 
rate. 

6.00 p.m or later but prior to 
II.00 p.m.—50 per cent of the dai- 
ly rate. 

II.00 p.m. or later—100 per cent of 
the daily rate. 

(d) When an officer travels to a place outside a 
radius of fifty (50) kilometres measured from 
his headquarters, and the trip does not involv- 
ed an overnight stay away from headquarters, 
reimbursement for all meals claimed shall be at 
the rates set out in Column A, Items 12 or 13 
of Schedule 2 to this Award subject to the of- 
ficer's certification that each meal claimed was 
actually purchased. Provided that when an of- 
ficer departs from his headquarters before 
8.00 a.m. and does not arrive back at his head- 
quarters until after 11.00 p.m. on the same 
day he shall be paid at the appropriate rate 
prescribed in Column A, Items 4 to 8 of 
Schedule 2 to this Award. 

(e) When it can be shown to the satisfaction of the 
Permanent Head by the production of receipts 
that reimbursement in accordance with 
Schedule 2 to this Award does not cover an of- 
ficer's reasonable expenses for a whole trip he 
shall be reimbursed the excess expenditure. 

(f) In addition to the rates contained in Schedule 2 
an officer shall be reimbursed reasonable in- 
cidental expenses such as train, bus and taxi 
fares, official telephone calls, laundry and dry 
cleaning expenses, on production of receipts. 

(g) If on account of lack of suitable transport 
facilities an officer necessarily engages 
reasonable accommodation for the night prior 
to commencing travelling on early morning 
transport he shall be reimbursed the actual 
cost of such accommodation. 

(h) Reimbursement of expenses shall not be 
suspended should an officer become ill whilst 
travelling, provided such illness is approved in 
accordance with the provisions of Clause 
14.—Sick Leave of this award and the officer 
continues to incur accommodation, meal and 
incidental expenses. 

(i) Reimbursement claims for travelling in excess 
of 14 days in one month shall not be passed for 
payment by a certifying officer unless the Per- 
manent Head has endorsed the account. 

(j) An officer who is relieving at or temporarily 
transferred to any place within a radius of fifty 
(50) kilometres measured from his head- 
quarters shall not be reimbursed the cost of 
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midday meals purchased, but an officer 
travelling on duty within that area which re- 
quires his absence from his headquarters over 
the usual midday meal period shall be paid at 
the rate prescribed by Item 16 of Schedule 2 to 
this award for each meal necessarily purchas- 
ed, provided that: 

(i) Such travelling is not a normal feature 
in the performance of his duties; and 

(ii) such travelling is not within the suburb 
in which he resides; and 

(iii) his total reimbursement under this 
subclause for any one pay period shall 
not exceed the amount prescribed by 
Item 17 of Schedule 2 to this award. 

19.—Transfer Allowance. 
(1) Except as provided in subclause (4) of this clause, 

a married or single officer who is transferred to a new 
locality in the public interest, or in the ordinary course 
of promotion or transfer, or on account of illness due to 
causes over which the officer has no control, he shall be 
paid at the rates prescribed in Column A, Item 4, 5 or 6 
of Schedule 2 to this Award for a period of 14 days after 
arrival at new headquarters within Western Australia or 
Column A, Items 7 and 8 of Schedule 2 to this Award 
for a period of 21 days after arrival at new headquarters 
in another State of Australia: Provided that if an officer 
is required to travel on official business during the said 
periods, such period will be extended by the time spent 
in travelling. Under no circumstances, however, shall 
the provisions to this subclause operate concurrently 
with those of Clause 11.—Annual Leave of this award 
to permit an officer to be paid allowances in respect of 
both travelling and transfer expenses for the same 
period. 

(2) If a married officer is unable to obtain reasonable 
accommodation for the transfer of his home within the 
prescribed period referred to in subclause (1) of this 
clause and the Permanent Head is satisfied that the of- 
ficer has taken all possible steps to secure reasonable ac- 
commodation, such officer shall, after the expiration of 
the prescribed period to be paid in accordance with the 
rates prescribed by Column B, Items 4, 5, 6, 7 or 8 of 
Schedule 2 to this Award as the case may require, until 
such time as he has secured reasonable accommodation: 
Provided that the period of reimbursement under this 
subclause shall not exceed 77 days without the approval 
of the Minister. A single officer shall not be paid 
allowances under this subclause but in lieu may make 
like application to the Minister for an ex gratia payment 
at the Minister's discretion. 

(3) When it can be shown by the production of 
receipts or other evidence that an allowance payable 
under this clause would be insufficient to meet 
reasonable additional costs incurred by an officer on 
transfer, an appropriate rate of reimbursement shall be 
determined by the Minister. 

(4) An officer who is transferred to Departmental ac- 
commodation shall not be entitled to reimbursement 
under this clause: Provided that where entry into 
Departmental accommodation is delayed through cir- 
cumstances beyond his control an officer may, subject 
to the production of receipts, be reimbused actual 
reasonable accommodation and meal expenses for 
himself and his wife and dependent children under 16 
years of age or other children wholly dependent on him, 
less a deduction for normal living expenses prescribed in 
Column A, Items 14 and 15 of Schedule 2 to this 
Award. 

20.—Removal Allowance. 
(1) When a married officer is transferred in the public 

interest, or in the ordinary course of promotion or 

transfer, or on account of illness due to causes over 
which the officer has no control, he shall be reimburs- 
ed:— 

(a) The actual reasonable cost of conveyance of 
himself and his wife and children under 16 
years of age or other children wholly depen- 
dent upon him. 

(b) The actual reasonable cost up to an amount of 
$1 350 for conveyance of his furniture, in- 
cluding insurance of such furniture whilst in 
transit unless a higher sum is approved by the 
Minister in any special case: Provided that on- 
ly necessary household furniture, effects and 
appliances shall be taken into account. 

(c) An allowance of $300 for accelerated deprecia- 
tion and extra wear and tear on furniture, ef- 
fects and appliances for each occasion that an 
officer is required to transport his furniture, 
effects and appliances. 

Provided that the Permanent Head is 
satisfied that the value of household furniture, 
effects and appliances moved by the officer is 
at least $1 800. 

In the case of a single officer, an application for any 
reimbursement under this clause shall be considered by 
the Minister on the recommendation of the Permanent 
Head. 

(2) An officer who is transferred solely at his own re- 
quest or on account of misconduct must bear the whole 
cost of his removal unless otherwise determined by the 
Minister prior to removal. 

(3) An officer shall be reimbursed the full freight 
charges necessarily incurred in respect of the removal of 
his motor vehicle. If authorised by the Permanent Head 
to travel to a new locality in his own motor vehicle, 
reimbursement shall be as follows:— 

(a) Where the officer will be required to maintain 
a motor vehicle for use on official business at 
his new headquarters, reimbursement for the 
distance necessarily travelled shall be on the 
basis of the appropriate rate prescribed by 
Clause 24.—Motor Vehicle Allowance of this 
award. 

(b) Where the officer will not be required to main- 
tain a motor vehicle for use on official 
business at his new headquarters reimburse- 
ment for the distance necessarily travelled shall 
be on the basis of one-half of the appropriate 
rate prescribed by Clause 24.—Motor Vehicle 
Allowance of this award. 

(4) Where practicable, furniture, effects and ap- 
pliances shall be removed by State-owned transport. 
Where it is impracticable to use State-owned transport 
the officer shall, before removal is undertaken, obtain 
quotes from at least two carriers which shall be submit- 
ted to the Permanent Head, who may authorise the ac- 
ceptance of the more suitable: Provided that the max- 
imum prescribed by paragraph (b) of subclause (1) of 
this clause is not exceeded without the written approval 
of the Permanent Head having first being obtained. 

(5) The Permanent Head may, in lieu of conveyance, 
authorise payment of an amount not exceeding the max- 
imum prescribed by paragraph (b) of subclause (1) of 
this clause to compensate for the loss in any case where 
an officer with prior approval of the Permanent Head, 
disposes of his furniture, effects and appliances instead 
of removing them to his new headquarters: Provided 
that such payment shall not exceed the sum which would 
have been paid if such furniture, effects and appliances 
had been removed by the cheapest method of transport 
available. 

(6) Where -an officer is transferred to departmental 
accommodation where furniture is provided and as a 
consequence is obliged to store his own furniture he 
shall be reimbursed the actual cost of such storage up to 
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a maximum allowance of $400 per annum. Actual cost 
is deemed to include the premium for adequate in- 
surance coverage of the value of the furniture stored. 
An allowance under this subclause shall not be paid for 
a period in excess of four years without the approval of 
the Minister. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees shall be entitled to receive the 

benefits of this clause if they are required by the 
employer to participate in any training course prior to 
being posted to their respective positions in the service. 
This entitlement shall only be available to officers who 
have completed their training and who incur costs when 
moving to their first posting. 

21.—Relieving Allowance. 
An officer who is required to take up duty away from 

his usual headquarters on relief duty or to perform 
special duty, and necessarily resides temporarily away 
from his usual place of residence shall be reimbursed 
reasonable expenses on the following basis:— 

(1) Where the officer:— 
is supplied with accommodation and 

meals free of charge, or 
is accommodated at a Government In- 

stitute, hostel or similar establishment and 
supplied with meals, 

reimbursement shall be in accordance with the 
rates prescribed in Column A, Items 1, 2 or 3 
of Schedule 2 to this Award. 

(2) Where the officer is fully responsible for his 
own accommodation, meal and incidental ex- 
penses and hotel or motel accommodation is 
utilised:— 

(a) For the first 42 days after arrival at the 
new locality reimbursement shall be in 
accordance with the rates prescribed in 
Column A, Items 4 to 8 of Schedule 2 
to this Award. 

(b) For periods in excess of 42 days after 
arrival in the new locality reimburse- 
ment shall be in accordance with the 
rates prescribed in Column B, Items 4 
to 8 of Schedule 2 for Married Officers 
or Column C, Items 4 to 8 of Schedule 
2 to this Award for Single Officers: 
Provided that the period of reimburse- 
ment under this subclause shall not ex- 
ceed 49 days without the approval of 
the Minister. 

(3) Where the officer is fully responsible for his 
own accommodation, meal and incidental ex- 
penses and other than hotel or motel ac- 
commodation is utilised reimbursement shall 
be in accordance with the rates prescribed in 
Column A, Items 9, 10 or 11 of Schedule 2 to 
this Award. 

(4) Reimbursement of expenses shall not be 
suspended should an officer become ill whilst 
on relief duty, provided leave for the period of 
such illness is approved in accordance with 
Clause 14.—Sick Leave, of this Award, and 
the officer continues to incur accommodation, 
meal and incidental expenses. 

(5) When an officer who is required to relieve or 
perform special duties in accordance with the 
preamble of this clause is authorised by the 
Permanent Head to travel to the new locality 
in his own motor vehicle he shall be reimburs- 
ed for the return journey as follows:— 

(a) Where the officer will be required to 
maintain a motor vehicle for the per- 
formance of the relieving or special 
duties, reimbursement shall be in ac- 
cordance with the appropriate rate 
prescribed by Clause 24.—Motor Vehi- 
cle Allowance of this Award. 

(b) Where the officer will not be required 
to maintain a motor vehicle for the per- 
formance of the relieving or special 
duties reimbursement shall be on the 
basis on one-half of the appropriate 
rate prescribed by Clause 24.—Motor 
Vehicle Allowance of this Award pro- 
vided that the maximum amount of 
reimbursement shall not exceed the cost 
of the fare by public conveyance which 
otherwise would be utilised for such 
return journey. 

(6) The rate applicable to a married officer under 
paragraph (a) of subclause (2) of this award 
shall be paid to a single officer if the Perma- 
nent Head is satisfied that the officer has to 
maintain a home and support dependants 
therein, in a locality other than that to which 
he has been sent. A certificate to this effect 
must be furnished by a single officer claiming 
the higher rate. 

(7) Where it can be shown by the production of 
receipts or other evidence that an allowance 
payable under this clause would be insufficient 
to meet reasonable additional costs incurred, 
an appropriate rate of reimbursement shall be 
determined by the Permanent Head. 

(8) The provisions of Clause 10.—Transfer of Of- 
ficers of this award shall not operate concur- 
rently with the provisions of this clause to per- 
mit an officer to be paid allowances in respect 
of both travelling and relieving expenses for 
the same period: Provided that where an of- 
ficer is required to travel on official business 
which involves an overnight stay away from 
his temporary headquarters the Permanent 
Head may extend the periods specified in 
subclause (2) of this clause by the time spent in 
travelling. 

(9) An officer who is directed to relieve another 
officer or to perform special duty away from 
his usual headquarters and is not required to 
reside temporarily away from his usual place 
of residence shall, if he is not in receipt of a 
higher duties or special allowance for such 
work, be reimbursed the amount of additional 
fares paid by him in travelling by public 
transport to and from his place of temporary 
duty. 

22.—Property Allowance. 
(1) In this clause the following expressions shall have 

the following meaning:— 
"Agent" means a person carrying on business as 

an estate agent in a State or Territory of the Com- 
monwealth, being in a case where the law of the 
State or Territory provides for the registration or 
licensing of persons who carry on such a business, a 
person duly registered or licensed under that law. 

"Dependent relative" in relation to an officer 
means a relative or other person who is solely 
dependent on the officer for support. 

"Expenses" in relation to an officer means all 
costs incurred by the officer in the following 
areas:— 

(a) Legal Fees in accordance with the 
Solicitor's Remuneration Order, 1976 
as amended and varied, duly paid to a 
solicitor or in lieu thereof fees charged 
by a settlement agent for professional 
costs incurred in respect of the sale or 
purchase, the maximum fee to be claim- 
ed shall be as set out under Item 8 of the 
above order. 

(b) Disbursements duly paid to a solicitor 
or a settlement agent necessarily incur- 
red in respect of the sale or purchase of 
the residence. 
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(c) Real Estate Agent's Commission in ac- 
cordance with that fixed by the Real 
Estate and Business Agents Supervisory 
Board, acting under section 61 of the 
Real Estate and Business Agents Act, 
1978, duly paid to an agent for services 
rendered in the course of and incidental 
to the sale of the property, the max- 
imum fee to be claimed shall be fifty 
per cent (50%) as set out under Items 1 
or 2—Sales by Private Treaty or Items 1 
or 2—Sales by Auction of the Max- 
imum Remuneration Notice. 

(d) Stamp duty. 
(e) Fees paid to the Registrar of Titles or to 

the officer performing duties of a like 
nature and for the same purpose in 
another State of the Commonwealth. 

(f) Expenses relating to the execution or 
discharge of a first mortgage. 

(g) The amount of expenses reasonably in- 
curred by the officer in advertising the 
dwelling/house for sale. 

"Locality" in relation to an officer means:— 
(a) Within the metropolitan area, that area 

within a radius of fifty (50) kilometres 
from the Perth Central Railway Sta- 
tion, and 

(b) outside the metropolitan area, that area 
within a radius of fifty (50) kilometres 
from an officer's headquarters when 
they are situated outside of the 
metropolitan area. 

"Residence" includes any accommodation of a 
kind commonly known as a flat or a home unit that 
is, or is intended to be, a separate tenement. 

"Settlement Agent" means a person carrying on 
business as settlement agent in a State or Territory 
of the Commonwealth, being, in a case where the 
law of that State or Territory provides for the 
registration or licensing of persons who carry on 
such a business, a person duly registered or licensed 
under that law. 

(2) When an officer is transferred from one locality to 
another in the Public interest or in the ordinary course 
of promotion or transfer, or on account of illness due to 
causes over which he has no control, he shall be entitled 
to be paid a property allowance for reimbursement of 
expenses incurred by him:— 

(a) In the sale of a residence in his former locality, 
which, at the date on which he received notice 
of his transfer to his new locality:— 

(i) he owned and occupied; or 
(ii) he was purchasing under a contract of 

sale providing for vacant possession; or 
(iii) he was constructing for his own perma- 

nent occupation, on completion of con- 
struction and 

(b) in the purchase of a residence or land for the 
purpose of erecting a residence thereon for his 
own permanent occupation in the new locality. 

(3) An officer shall be reimbursed such following ex- 
penses as are incurred in relation to the sale of a dwell- 
ing/house:— 

(i) If the officer engaged an agent to sell the 
dwelling/house on his behalf—50 per cent of 
the amount of the commission paid to the 
agent in respect of the sale of the dwell- 
ing/house; 

(ii) if the officer engaged a solicitor to act for him 
in connection with the sale of the dwell- 
ing/house—the amount of the professional 
costs and disbursements necessarily incurred 
and paid to the solicitor in respect of the sale 
of the dwelling/house; 

(iii) if the land on which the dwelling/house is 
created was subject to a first mortgage and 
that mortgage was discharged on the sale, then 
an officer shall, if, in a case where a solicitor 
acted for the mortgagee in respect of the 
discharge of the mortgage and the officer is re- 
quired to pay the amount of the professional 
costs and disbursements necessarily incurred 
by the mortgagee in respect of the discharge of 
the mortgage—the amount so paid by the of- 
ficer; 

(iv) if the officer did not engage an agent to sell the 
dwelling/house on his behalf—the amount of 
the expenses reasonably incurred by the officer 
in advertising the dwelling/house for sale. 

(4) An officer shall be reimbursed such following ex- 
penses as are incurred in relation to the purchase of a 
dwelling/house:— 

(i) if the officer engaged a solicitor or settlement 
agent to act for him in connection with the 
purchase of the dwelling/house—the amount 
of the professional costs and disbursements 
necessarily incurred and paid to the solicitor or 
settlement agent in respect of the purchase of 
the dwelling/house; 

(ii) if the officer mortgaged the land on which the 
dwelling/house was erected in conjunction 
with the purchase of the dwelling/house, then 
an officer shall, if, in a case where a solicitor 
acted for the mortgagee and the officer is re- 
quird to pay and has paid the amount of the 
professional costs and disbursements 
(including valuation fees but not a procuration 
fee payable in connection with the mortgage) 
necessarily incurred by the mortgagee in 
respect of the mortgage—the amount so paid 
by the officer; 

(iii) if the officer did not engage a solicitor or set- 
tlement agent to act for him in connection with 
the purchase or such a mortgage—the amount 
of the expenses reasonably incurred by the of- 
ficer in connection with the purchase or the 
mortgage, as the case may be, other than a 
procuration fee paid by the officer in connec- 
ton with the mortgage. 

(5) An officer is not entitled to be paid a property 
allowance under paragraph (b) of subclause (2) of this 
clause unless he is entitled to be paid a property 
allowance under paragraph (a) of subclause (2) of this 
clause, provided that the Permanent Head may approve 
the payment of a property allowance under paragraph 
(b) of subclause (2) of this clause to an officer who is not 
entitled to be paid a property allowance under 
paragraph (b) of subclause (2) of this clause if the Per- 
manent Head is satisfied that it was necessary for the of- 
ficer to purchase a residence or land for the purpose of 
erecting a residence thereon in his new locality because 
of his transfer from his former locality. 

(6) For the purpose of this Award it is immaterial that 
the ownership, sale or purchase is:— 

(a) in the case of a married officer, solely or joint- 
ly or in common with:— 

(i) his spouse, 
(ii) a dependent relative, 

(iii) his spouse and a dependent relative, or 
(b) in the case of any other officer, solely or joint- 

ly or in common with a dependent relative liv- 
ing with him. 

(7) Where an officer sells or purchases a residence 
jointly or in common with another person—not being a 
person referred to in subclause (6) of this clause—he 
shall be paid only the proportion of the expenses for 
which he is responsible. 
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(8) An application by an officer for a property 
allowance shall be accompanied by evidence of the pay- 
ment by the officer of the expenses, being evidence that 
is satisfactory to the Permanent Head. 

(9) Notwithstanding the foregoing provisions, an of- 
ficer is not entitled to the payment of a property 
allowance:— 

(a) In respect of a sale or purchase prescribed in 
subclause (2) of this clause which is effected:— 

(i) more than 12 months after the date on 
which he took up duty in his new locali- 
ty; or 

(ii) after the date on which he received 
notification that he was being transfer- 
red back to his former locality; 

provided that the Permanent Head may, in ex- 
ceptional circumstances, grant an extension of 
time for such period as is deemed reasonable; 

(b) where the officer is transferred from one 
locality to another solely at his own request or 
on account of misconduct. 

23.—Accommodation Allowance. 
Accommodation allowances shall be paid in ac- 

cordance with the scale in force from time to time in the 
Public Service of Western Australia. 

24.—Motor Vehicle Allowance. 
(1) In this clause the following expressions shall have 

the following meanings:— 
"A year" means 12 months commencing on the 

first day of July and ending on the 30th day of June 
next following. 

"Metropolitan Area" means that area within a 
radius of 50 kilometres from the Perth Railway Sta- 
tion. 

"South West Land Division" means the South 
West Land Division as defined by section 28 of the 
Land Act, 1933-1971 excluding the area contained 
with the Metropolitan Area. 

"Rest of the State" means that area south of 
23.5 degrees South latitude, excluding the 
Metropolitan Area and the South West Land Divi- 
sion. 

(2) (a) An officer who is required to maintain a motor 
vehicle for use when travelling on official business and 
who is not in receipt of an allowance provided under 
paragraph (b) of this subclause shall, for journeys ap- 
proved by the Permanent Head be reimbursed all ex- 
penses incurred, in accordance with the appropriate 
rates set out in Schedule 3. 

(b) The Permanent Head may authorise a commuted 
amount for reimbursement of costs for motor vehicles 
or any other conveyance belonging to an officer. 

(c) Where an officer in the course of a journey travels 
through two or more separate areas, payment shall be at 
the appropriate rate applicable to each of the areas 
traversed. 

(d) The Minister may increase the rates prescribed by 
this Award in any case in which it is satisfied they are in- 
adequate. In cases where officers are required to tow 
Departmental caravans on official business, this addi- 
tional rate shall be two cents per kilometre. When 
Departmental trailers are towed the additional rate shall 
be one cent per kilometre. 

25.—Child Allowances. 
(1) An officer whose permanent headquarters are 

located North of 26 degrees South Latitude, including 

Shark Bay, shall be paid an allowance at the rate of $100 
per annum in respect of each one of his children of 
school age who is resident in the North: Provided that 
the total reimbursement per family unit under this 
clause shall not exceed $400 per annum. 

(2) An allowance under this clause shall continue to 
be paid to a worker when he is absent from his head- 
quarters on long service leave, annual leave or other 
leave as approved by the Permanent Head. 

26.—Weekend Absence from Residence. 
(1) An officer who is temporarily absent from his 

normal headquarters on relieving duty or travelling on 
official business outside a radius of three hundred and 
twenty (320) kilometres measured from his normal 
headquarters and is necessarily absent from his 
residence and separated from his family, shall be 
granted an additional day's leave for every group of 
three consecutive weekends so absent provided that each 
weekend shall be counted as a member of only one 
group. Provided that:— 

(a) the relief duty or travelling on official business 
is within Australia and the officer is not 
directed to work on the weekend by the Per- 
manent Head; 

(b) an additional day's leave shall not be allowed 
if the Permanent Head has approved the of- 
ficer's family accompanying him during the 
period of relief or travelling; 

(c) additional leave under this subclause shall be 
commenced within one month of the period of 
relief duty or travelling being completed unless 
the Permanent Head approves otherwise; 

(d) the annual leave loading provided by Clause 
12.—Annual Leave Loading of this Award 
shall not apply to any leave entitlement under 
this clause. 

(2) An officer who is temporarily absent from his 
normal headquarters on relieving duty or travelling on 
official business outside a radius of three hundred and 
twenty (320) and up to four hundred (400) kilometres 
measured from his normal headquarters, may elect to 
have the benefit of concessions provided by subclause 
(3) of this clause in lieu of those provided by subclause 
(1) of this clause. Kalgoorlie, Albany and Geraldton 
shall be regarded as being within a radius of 400 
kilometres for the purpose of this subclause in the case 
of an officer resident in the Metropolitan Area. 

(3) An officer who is temporarily absent from his 
normal headquarters on relieving duty or travelling on 
official business within a radius of three hundred and 
twenty (320) kilometres measured from his head- 
quarters, and such relief duty or travel would normally 
necessitate the officer being absent from his residence 
for a weekend, shall be allowed to return to his 
residence for the weekend. Provided that:— 

(a) An officer who is directed to work on a 
weekend by the Permanent Head shall not be 
entitled to the concessions provided by this 
subclause. 

(b) All travelling to and from the officer's 
residence shall be undertaken outside of the 
hours of duty prescribed. 

(c) An officer who has obtained the approval of 
the Permanent Head for his family to ac- 
company him during the period of relief or 
travelling shall not be entitled to the conces- 
sions provided by this subclause. 
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(d) When an officer authorised by the Permanent 
Head to use his own motor vehicle to travel to 
the locality where the relief duty is being per- 
formed or when travelling on official business 
he shall be reimbursed on the basis of one-half 
of the appropriate rate prescribed by Clause 
24.—Motor Vehicle Allowance of this Award, 
for the journey to his residence for the 
weekend and the return to the place of relief 
duty. Provided that the maximum amount of 
reimbursement shall not exceed the cost of the 
rail or bus fare by public conveyance which 
otherwise would be utilised for such journey 
and payment shall be made only to the owner 
of such vehicle. 

(e) When an officer has been authorised by the 
Permanent Head to use a Government motor 
vehicle in connection with the relief duty or 
travelling on official buisness, he shall be 
allowed to use that vehicle for the purpose of 
returning to his residence for the weekend as 
provided by this subclause. 

(f) An officer who does not use his own motor 
vehicle or a Government motor vehicle as pro- 
vided by paragraphs (d) and (e) of this 
subclause, shall be reimbursed the cost of the 
fare by public conveyance by road or rail for 
the journey to and from his residence for the 
weekend. 

(g) An officer who does not avail himself of the 
provisions of this subclause shall be paid 
travelling allowance or relieving allowance as 
the case may require in accordance with the 
provisions of Clauses 18.—Travelling 
Allowance or 21.—Relieving Allowance of this 
Award. 

(h) An officer who returns to his residence for the 
weekend in accordance with the provisions of 
this subclause shall not be entitled to the reim- 
bursement of any expenses allowed by Clauses 
18.—Travelling Allowance and 21.—Relieving 
Allowance of this Award during the period 
from the time when he returns to his residence 
to the time of departing from his residence to 
travel to resume duty at the place away from 
his residence. 

27.—Telephones. 
(1) A telephone shall be installed in the residence of 

each Harbour Master and Assistant Harbour Master 
and the rental and the cost of Departmental calls shall 
be paid by the Department. 

(2) A telephone shall be installed in the residence of 
each Relieving Harbour Master and one-half of the ren- 
tal, together with the cost of Departmental calls shall be 
paid by the Department. 

28.—Uniforms. 
(1) Officers shall be supplied uniforms as agreed be- 

tween the parties in an exchange of letters. 
(2) Uniforms shall be replaced on a fair wear and tear 

basis as is considered necessary by the Permanent Head. 
(3) The Permanent Head may require uniforms to be 

worn at all times when considered necessary. 
(4) Uniforms shall remain the property of the Depart- 

ment at all times. 

29.—Protective Clothing. 
(1) An officer engaged on work which requires the 

provision of protective clothing shall be provided with 
such protective clothing or granted an allowance as 
determined by the Permanent Head. 

(2) Such protective clothing will remain the property 
of the Department. 

30.—-Copies of Award. 
Every officer covered by this Award shall be entitled 

to have access to a copy of this Award. Sufficient copies 
shall be made available by the Permanent Head for this 
purpose. 

Schedule 1. 

Annual Leave Travel Concessions. 

Approved Travel Travelling 
Mode Concession Time 

(a) Air Air Fare for One day 
the Officer, each way. 
dependent spouse 
and dependent 
 children.  
(b) Road Full motor North of 

vehicle allowance 20 degrees 
rates, but re- South Latitude 
imbursement not —two and one 
to exceed the cost half days each 
of the return way. Re- 
air fare for mainder— 
the officer. two days each 
Air fares for way. 
dependent spouse 
and dependent 
children, travell- 
ing in the motor 
vehicle. 

(c) Air and Full motor 
Road vehicle allowance 

rates for car 
trip, but re- 
imbursement not 
to exceed the cost 
of the return 
air fare for 
the officer. Air 
fares for depen- 
dent spouse and 
dependent 
children. 

Schedule 2. 

Travelling Transfer and Relieving Allowances. 

Column A Column B Column C 
Item Particulars Daily Daily Daily 

Rate Rate Rate 
Married Single 
Officers: Officers: 
Relieving Relieving 
Allowance Allowance 
for for 
Period Period 
in excess in excess 
of 42 of 42 
days days 
Transfer 
Allowance 
for Period 
in Excess 
of 
Prescribed 
Period 

$ 
3.60 
5.10 
5.10 

North of 
20 degree 
South Latitude 
—two and one 
half days each 
way. Re- 
mainder- 
two days each 
way. 

Allowance to Meet Incidental Expenses 
1. W.A.—South of 26 degrees 

South latitude 
2. W.A.—North of 26 degrees 

South latitude 
3. Interstate 
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Accommodation Involving an Overnight Stay in a Hotel or Motel 
S S $ 

4. W.A. Metropolitan Hotel or 
Motel 58.80 29.40 19.60 

5. Locality South of 26 degrees 
South Latitude: 51.90 25.95 17.30 

6. Locality North of 26 degrees 
North Latitude: 

Broomc 84.40 42.20 28.15 
Carnarvon 57.20 28.60 19.05 
Dampier 76.10 38.05 25.35 
Derby 76.50 38.25 25.50 
Exmouth 83.35 41.65 27.80 
Fitzroy Crossing 55.10 27.55 18.35 
Gascoyne Junction 50.10 25.05 16.70 
Halls Creek 68.10 34.05 22.70 
Karratha 94.60 47.30 31.55 
Kununurra 78.75 39.35 26.25 
Marble Bar 68.10 34.05 22.70 
Newman 86.60 43.30 28.85 
Nullagine 61.10 30.55 20.35 
Onslow 73.60 36.80 24.55 
Pannawonica 71.10 35.55 23.70 
Paraburdoo 80.10 40.05 26.70 
Port Hedland 72.00 36.00 24.00 
Roebourne 60.10 30.05 20.05 
Shark Bay 61.35 30.65 20.45 
Tom Price 76.60 38.30 25.55 
Wickham 89.10 44.55 29.70 
Wittenoom 73.60 36.80 24.55 
Wyndham 76.45 38.20 25.50 

7. Interstate—Capital City 77.55 38.75 25.85 
8. Interstate—Other than Capital 

City 51.90 25.95 17.30 
Accommodation Involving an Overnight Stay at Other than £ 

e 
t Hotel or Motel 

9. W.A.—South of 26 degrees 
South latitude 25.65 

10. W.A.—North of 26 degrees 
South latitude 35.70 

11. Interstate 35.70 
Travel Not Involving an Overnight Stay 

12. W.A.—South of 26 degrees 
South latitude: 

Breakfast 5.25 
Lunch 5.25 
Evening Meal 11.55 

13. W.A.—North of 26 degrees 
South latitude: 

Breakfast 6.60 
Lunch 8.40 
Evening Meal 15.60 

Deduction for Normal Living Expenses 
14. Each Adult 10.00 
15. Each Child 1.70 

Midday Meal 
16. Rate per meal 2.40 
17. Maximum reimbursement per 

day period 12.00 

Schedule 3. 

Motor Vehicle Allowance Rate Automobiles 

Area and Details Engine Displac 

Distance Travelled During a 
Year on Official Business 

Metropolitan area 
First 8 000 kilometres 
Over 8 000 kilometres 

South West Land Division 
First 8 000 kilometres 
Over 8 000 kilometres 

North of 23.5 degrees South 
Latitude 
First 8 000 kilometres 
Over 8 000 kilometres 

Rest of the State 
First 8 000 kilometres 
Over 8 000 kilometres 

Engine Displacement 
(in Cubic 

Centimetres) 
over 1600cc 
1600c and under 

per km per km 

30.8 cents 22.4 cents 
19.9 cents 15.0 cents 

31.5 cents 23.1 cents 
20.4 cents 15.4 cents 

35.3 cents 26.1 cents 
22.6 cents 17.1 cents 

32.8 cents 24.0 cents 
21.2 cents 16.0 cents 

Motor Cycles 
Distance Travelled During a Rate 
Year on Official Business per km 
First 8 000 kilometres 8.9 cents 
Over 8 000 kilometres 5.6 cents 

LiVERiNGA FiTZROY HALLS j 1 CROSSING CREEK I 

j pJv^'PORT HEDLAND 
ROEBOURNEfA8YDOS ' ,M&RBLEeAR /koNSLOW RESEARCH | /[ 0NS,-0W 1 .NUIIAGINE 

N j MEEKATHARRA* 
\ TALLERING CUE 

M- fV •  
I NIaigSST GERALDTON> i 

30° i 'MT G'BSOnV ^ i re j 
\ BURRACOPPIN 
^merre'din® e\l 

MARVEL 
^0CH| © 

/ 1>,V 1 •NORSEMAN C1 J ISALMON GUMSt * 
> | I NEWDEGATE I ' RAVENSTHOftRE » ^1^E^R^NCE 

ftAUGUSTA l ! 

izr 123' 127* 129* 

Dated at Perth this 30th day of April, 1984. 

(Sgd.)G. J. MARTIN, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR500 of 1983. 

Between the Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, 
W.A. Branch, Applicant, and Hon. Minister for 
Education, Respondent. 

Before Mr Senior Commissioner D. E. Cort. 
The 30th day of March, 1984. 

Mr A. R. Beech on behalf of the applicant. 
Mr D. Buttel on behalf of the respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This claim by the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, West Australian 
Branch that a teacher's aide be reinstated in her employ- 
ment at the Balingup Pre-Primary School came before 
the Commission when at the conclusion of a conference 
held pursuant to section 44 of the Industrial Arbitration 
Act, 1979, an agreement could not be reached by the 
parties thereat. 

The teacher's aide commenced her duties in the pre- 
primary centre at the Balingup School in July 1977. In 
June 1979 the number of children attending pre-primary 
was such that the position lapsed but as there was a 
vacancy for an aide to the primary teacher she was ap- 
pointed to that position. Subsequently, apparently after 
representations to the Education Department, the pre- 
primary aide position was re-instituted and the teacher's 
aide was engaged to assist both the primary teacher and 
the pre-primary teacher on a part-time basis. She re- 
mained in that dual position at the Balingup School un- 
til her services were terminated as from 14th December, 
1983. 
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The notice of termination was conveyed to the 
teacher's aide in a letter from the Hon. Minister for 
Education (undated) in circumstances which will be 
outlined shortly. However, it is pertinent to now state 
that on 1st November 1983 the Superintendent of 
Education (Primary) Country South West Region in a 
letter to the teacher's aide referred to a meeting with her 
in March 1983 at which was discussed the importance of 
staff members being co-operative, professional and 
loyal to the school's administration and teachers. The 
letter also averred that since that discussion the "situa- 
tion" had not improved and advised her of an intention 
to recommend termination of employment. On 22nd 
November, 1983 the teacher's aide wrote to the Hon. 
Minister lodging an appeal against that recommenda- 
tion and the letter from the Hon. Minister was in reply 
thereto. 

I set out three paragraphs from that reply as each of 
them goes to the reason for the termination of the ser- 
vices of the teacher's aide— 

Your response clearly fails to acknowledge that a 
fundamental requirement of a teacher aide is to 
work in co-operation with and under direction of 
the Principal and the teacher. Your reference to 
"personality clashes" with the Principal indicates 
an unsatisfactory working relationship and this is 
confirmed by the Principal. 

It is the Superintendent's view that there is a need 
to improve the staff relationship at the Balingup 
school and restore a spirit of co-operation and 
ioyalty toward the Principal and school teaching 
staff. 

Despite (the Superintendent's) counselling earlier 
this year it is clear from your subsequent behaviour 
and from the tone of your letter that you have no 
intention of complying with the Department's re- 
quirements in this regard. 

The Balingup Primary School which includes pre- 
primary is attended by about 80 children at the primary 
level and by about 20 pre-primary children. It is staffed 
by the Principal who has held that position for eight 
years and, according to the evidence, has not sought a 
transfer therefrom, three other full-time primary 
teachers, two part-time specialists in music and arts and 
crafts, a part-time pre-primary teacher and the teacher's 
aide. 

In evidence the Superintendent of Education 
(Primary) Country South West Region who is responsi- 
ble for 69 Government schools located from Mandurah 
to Augusta described the Balingup School as one of the 
most highly thought of schools in the region—a view 
held by others as well as himself—and expressed the opi- 
nion that the school was "if not the best, one of the best 
schools in the region". The Superintendent felt that the 
Principal was responsible for the high standard at the 
school and it was stated that he was considered to be 
"one of the top Principals in the area" being dedicated 
with the best interests of the children in mind and 
responsible for "probably one of the most balanced 
educational programmes in the region" and other 
regions with which the Superintendent had been 
associated. The Principal was described as a perfec- 
tionist and it is evident from the material before the 
Commission that his approach to and the method of 
teaching is such that it does not receive the approbation 
of all in the community. That manifested itself when 
there was an attempt by some to have him removed as 
Principal and as a consequence there was a division in 
the community and I would have thought "tenseness" 
at the school. 

It is understood that a Principal is required to engage 
and evaluate ancillary staff and in that regard in 1977 
the Principal appointed the aide to assist the pre- 
primary teacher and subsequently in 1979 appointed her 
to assist the primary teacher. However, some time 
before the present Superintendent was appointed in 
1981, the Principal had informed the then incumbent of 

the position that he was dissatisfied with the aide. Then, 
and seemingly since early in 1981, the Principal has 
made complaints about the aide to the present 
Superintendent who advised him (the Principal) of 
means by which the problem seen to exist by the Prin- 
cipal could be rectified. 

I was told that the complaints continued and to such 
an extent that the Superintendent decided to involve 
himself as he was concerned at the effect of any dishar- 
mony on the school. In March 1983 he had an hour long 
discussion with the teacher's aide which was directed at 
changing attitudes and improving relationships. During 
that discussion he formed the opinion that the teacher's 
aide held an "intense animosity" towards the Principal 
and was otherwise able to assess her approach to the 
matters of concern. In subsequent visits to the school, 
and he made regular visits, "it was quite evident (to the 
Superintendent) that there was a high degree of 
tenseness in the school" and in discussion with the Prin- 
cipal he gathered the impression that despite his discus- 
sion with the aide in March 1983 there was no improve- 
ment in what was alleged to be an unsatisfactory rela- 
tionship between the aide and the principal and the aide 
and other teachers. 

The Commission was told that following an incident 
in October 1983 the Superintendent received several let- 
ters from parents of children of the school expressing 
the view that the Principal and staff were under pressure 
because of opposition from several families and the 
teacher's aide. In response to a request to meet parents 
the Superintendent visited Balingup—nine persons at- 
tended the arranged meeting—and he formed a tentative 
opinion that the employment of the aide should be ter- 
minated. In that regard he called on the Principal to 
provide what has been described as a personal report 
and teachers were also asked to express their views. The 
Unsatisfactory Report on the teacher's aide by the Prin- 
cipal was dated 20th October, 1983 (Exhibit B) and will 
be referred to later. 

The teacher's aide was informed by letter of the 
Superintendent's intention to recommend that her ser- 
vices be terminated and in that respect it is said by the 
Superintendent that the Unsatisfactory Report by the 
Principal confirmed the conclusion which he had form- 
ed having regard to "comments and letters from 
parents, from teachers and discussions with those peo- 
ple and my observation going into the school". 

As has been stated the aide appealed against that 
recommendation and in an interview the Hon. Minister 
discussed the matter with her and later with the 
Superintendent. Notwithstanding the appeal the recom- 
mendation was acted upon and the Commission is asked 
to reinstate the teacher's aide in employment at the 
"Pre-Primary School" although not in the capacity of 
aide to a primary teacher. It is suggested by the union 
that thereby there would be no direct contact between 
the Principal and the aide. 

The role of the Commission in applications of this 
nature has been stated on a number of occasions. In the 
Wongan Hills case it said— 

An employer has the right to terminate the ser- 
vices of an employee but it is not an unqualified 
right. An employee has the right to remain in his 
employment but it is not an unqualified right. The 
right to terminate the employment in the one case 
and to retain the employment in the other case has 
attendant obligations. An employer may dismiss an 
employee but if, in all the circumstances, the 
dismissal is shown to the Commission to represent 
an unfair exercise of the right of dismissal the Com- 
mission will interfere with that exercise of the right 
and will, to the extent that it appears fair, protect 
the employee in his employment. However, if the 
employee so conducts himself that, in all the cir- 
cumstances, his conduct can be seen as inconsistent 
with his obligations as an employee he will have 
great difficulty in satisfying the Commission that it 
should interfere on his behalf. (59 W.A.I.G. 11 at 
p.12.) 
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and it is convenient to repeat what was said by the Com- 
mission in the matter of the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, West Australian Branch and The Art 
Gallery of Western Australia namely— 

The second concerns the onus of proof. The con- 
tracts of service terminated in accordance with the 
provisions of the Art Gallery Attendants and 
Groundsmen's Award No. 31 of 1980 by the pay- 
ment of a week's pay in lieu of notice (61 W.A.I.G. 
1922). There is no argument with the statement that 
they were lawful terminations. As misconduct justi- 
fying instant dismissal is not claimed the onus falls 
on the applicant to demonstrate that the termina- 
tions were unfair (see Federated Brick, Tile and 
Pottery Union v. Bristile on appeal 63 W.A.I.G. 
2916). (63 W.A.I.G. 1117.) 

That is to the point in this case. Finally, His Honour 
the President has referred to the words of Sheldon J., in 
Loty and Holloway and Australian Workers' Union (71 
N.S.W.A.R. 95) namely— 

The objective in these cases is always industrial 
justice and to this end weight must be given in vary- 
ing degrees according to the requirements of each 
case to the importance but not the inviolability of 
the right of the employer to manage his business, 
the nature and quality of the work in question, the 
circumstances surrounding the dismissal and the 
likely practical outcome if an order of reinstate- 
ment is made. (61 W.A.I.G. 1722.) 

In this case the termination of the aide's services did 
not arise out of her work. Rather it was brought about 
by the conclusion reached by the Superintendent that 
she was not co-operative, professional or loyal to the 
school's administration and teachers to the extent re- 
quired of staff members. In that regard 20 witnesses 
were called to give evidence before the Commission. 
They were the teacher's aide in question, the 
Superintendent, the Principal, six persons including the 
pre-primary teacher who had taught at the Balingup 
School and 11 parents who have or have had children at 
the school. That is the material from which the conclu- 
sion must be reached by the Commission although it 
should be said at the outset that when viewed overall the 
evidence leaves me with the feeling which is far from 
comfortable. 

With the size of the community in mind 1 found some 
difficulty in appreciating, and to that extent accepting, 
some of the evidence. There is divergence therein, 
although not necessarily conflict, in that on the one 
hand it is said that the teacher's aide was co-operative, 
professional and loyal and on the other that she was 
not. Of course that may well reflect a difference of opi- 
nion in the community between those who do not agree 
with the approach and method of training of the Prin- 
cipal and those who do. That latter question is not one 
for this Commission although so far as it may be rele- 
vant it must be recognised that those responsible for 
primary education in the State and in particular the 
South West Region are well satisfied with the standards 
achieved by the Balingup School and teachers under the 
guidance and authority of the Principal. 

The main thrust of the union's case is that much of 
what is contained in the Unsatisfactory Report (Exhibit 
B) is pure presumption on the part of the Principal 
which was neither supported nor supportable by 
evidence; that wrong inferences had been drawn by the 
Principal and that, generally, the report was couched in 
such extravagant terms, and with exaggerations, that 
the recommendation to terminate the services of the 
aide was wrongly based and the termination not just. It 
was quite likely said the union, and reasonable to 
assume, that the verbal complaints by the Principal to 
the Superintendent were in a similar vein and subject to 
the same criticisms. Otherwise the evidence called by the 
union was designed to establish that the teacher's aide 
was not unco-operative, unprofessional or disloyal. The 

Commission is asked to infer that the teacher's aide not 
having discussed confidential matters or the Principal in 
a derogatory manner with certain people she had not 
with others and was neither unprofessional nor disloyal. 

This having been the stated, no good purpose will be 
achieved in analysing all of the evidence which was 
given in private at the request of the union. Suffice to 
say that it has been taken into account. Some of it is 
particularly relevant to what is to follow and if need be 
will be mentioned in that respect but there are several 
observations to be made in relation thereto. The 
teacher's aide, to a substantial degree, denied allega- 
tions made by the Principal and otherwise explained her 
conduct and any conflict with him as being nothing 
other than that to be expected of a concerned parent. 
Although the witness gave her evidence with certainty it 
was not convincing at times in that I found some of it 
difficult to accept and she was not able to recall all mat- 
ters on which she was questioned. 

I example the statement by the aide on not knowing 
about a suggestion, which throughout the proceedings 
was loosely referred to as a petition, directed at remov- 
ing the Principal from his position when on the evidence 
this was known in the community and to her husband 
and it is somewhat incredible that the aide was unable to 
comment on an incident involving a visit of her husband 
to the school. Not that either would have gone to the 
heart of the matter. In context it would have been one 
thing for the teacher's aide to be involved directly in the 
move in the community to displace the principal and 
quite another for her to have knowledge of it. Again 
whilst it may be said that the aide was not responsible 
for the actions of her husband I discern no wrong in a 
concerned parent ascertaining what had happened on a 
day when on the evidence her son was upset and had 
contacted his father. It does however go to credibility. 

This having been said, and whatever may be the case, 
the union has demonstrated that little credence may be 
given to the Unsatisfactory Report when it is viewed as a 
whole. To an extent it is based on what the Principal 
had been told and on opinions which no matter how 
honestly formed could not be substantiated. In certain 
respects, and to say the least, the report was couched in 
extravagant terms and was likely to mislead. It is ac- 
cepted also that the verbal information given to the 
Superintendent upon which he decided to involve 
himself in the matter would probably have been of the 
kind detailed in the report. 

However, it does not necessarily follow that an order 
should issue requiring reinstatement. The question re- 
mains whether it was unreasonable to dispense with the 
services of the aide and in that respect, whilst certain 
aspects of the report remain relevant—albeit with some 
reservations—it is necessary to have regard to the 
evidence in particular. It should be stressed also that we 
are here concerned with a termination for unsatisfactory 
service not for an act of misconduct justifying instant 
dismissal. 

I am satisfied that there was tension in the school in 
1983. The Superintendent formed that opinion on his 
regular visits to the school and the teacher's aide in her 
letter to the Minister referred to the atmosphere which 
existed at the school and suggested that others may well 
have been contributing to it. Next, the opinion formed 
by the Superintendent that the work of the school was 
being affected thereby is respected. What is in doubt is 
whether the teacher's aide was responsible for or con- 
tributing to that tension to such an extent that it was 
reasonable to terminate her services. The Superinten- 
dent felt so on information given to him by the Prin- 
cipal, teachers and parents and on the March 1983 
discussion with the teacher's aide. As I see it that con- 
clusion was reached in order to improve relationships at 
the school and to restore harmony in the interests of the 
education of the children and for no other reason. True 
to a substantial degree the information arose from opi- 
nions formed and impressions gained by persons 
teaching or who had taught at the school and that gain- 
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ed by concerned parents living in the community and 
whilst there may be no direct evidence in relation to a 
number of allegations made to the Superintendent it is 
pertinent to question the reason behind them. In that 
regard it would seem that either they were made with 
malice, and in concert, or in good faith, but mistakenly. 
Although I have reservations about some of the 
evidence when it is considered as a whole I discern no 
malice and in some respects at least it could hardly be 
found to be mistaken. 

The evidence of those witnesses who had taught at the 
school is that the teacher's aide regularly made remarks 
about the Principal which were variously described as 
derogatory, amounting to character assassination, snide 
and sarcastic. It was said they were made in the staff 
room, at a social, before parents and in the hearing of 
children attending the school. There was a constant 
belittling of the Principal. One of the witnessess had 
asked that the teacher's aide not assist in his class as she 
was not "professional". Evidence given by parents was 
to the effect that the aide made remarks about the Prin- 
cipal which were also described as derogatory, sarcastic, 
personal and "digs" before staff and parents. It was 
said that the remarks were directed at the Principal's 
character and his administration of the school. 

I am not disposed to reject this evidence although 
there are two aspects upon which I am less than com- 
fortable. It appears that in discussion with others the 
aide was a paragon and with respect to the "cooling 
off" in relationships at the school the aide felt that it 
was caused by the attitudes of others and not by her 
conduct. As I see it it would not be unnatural for say a 
teacher to be critical of a Principal from time to 
time—this was said to be so in evidence—but it seems to 
me it is the manner in which that criticism is expressed 
and its consistency which is important. 

Next it is noted that teaching staff variously expressed 
opinions that the behaviour of the aide was not accep- 
table and caused a strained atmosphere for staff and 
children. Some of the staff are no longer at the school 
but that does not detract from their evidence. 

The Commission was told also of several incidents in- 
volving the Principal and the aide and these will be men- 
tioned to illustrate acts which were said to be those of a 
concerned parent and thus excusable. It should be said 
in relation to this evidence and that referred to earlier 
that I am inclined to the same view as that expressed by 
a parent in evidence, namely "if you isolate a thing it 
does become petty but in an entirety it is not". The in- 
cidents to which I refer specifically is the criticism of the 
Principal by the aide at baton changing practice which 
was in front of children and at the end of assembly in 
front of parents and children both of which were at a 
time when the aide was not working as such. 

There is one matter however upon which there is no 
difference of opinion, except perhaps as to degree. That 
is the unsatisfactory relationship between the principal, 
and the aide. The teacher's aide described it as a clash of 
personalities; a reading of his Unsatisfactory Report 
leaves no doubt that the Principal regards the aide as the 
cause of all his problems and dissension at the school; 
the Superintendent formed the opinion after discussion 
with the aide that she held an intense animosity towards 
the Principal; a teacher remarked that it was common 
knowledge that the aide disliked the Principal and a 
parent stated that the aide was particularly antagonistic 
toward the Principal. In such a school as Balingup 
Primary with a limited staff that would seem to me to be 
intolerable and a situation which the Superintendent 
was bound to correct in the interests of the school. The 
Commission is told that he made suggestions to the 
Principal in that respect, the Principal had discussions 
with the aide and the Superintendent had a long talk 
with her in March 1983. Notwithstanding the manner in 
which the Superintendent chose to open that dicussion it 
is recognised as one in which it was indicated to the aide 
that her manner of conducting herself was not accep- 
table to her employer. 

On an overview of the evidence I have formed the 
same opinion, namely the conduct of the aide is seen as 
being inconsistent with her obligations as an employee. 
My concern is whether there may have been an alter- 
native means by which the Superintendent could have 
acted in the interests of the school. If teachers were in 
conflict to the extent that those interests were affected it 
seems to me that it would be reasonable to expect that 
one or the other or both would be transferred elsewhere. 
Although that is not sought by the union I am prepared 
to consider that course not knowing whether such an ap- 
proach is really open in the circumstances of the aide 
and other schools in the area. 

The suggestion of the union that the aide be utilised in 
the pre-primary area is not tenable. Both the primary 
school and the pre-primary school are subject to the 
control of the Principal and may not be segregated par- 
ticularly when it is policy to integrate the one with the 
other. 

Furthermore, as mentioned by Sheldon J. weight 
must be given to "the likely practical outcome if an 
order of reinstatement is made" and I am not able to ac- 
cept that the atmosphere at the school would improve if 
that were done. 

The application as framed is refused but an order to 
that effect will not issue for 14 days during which the 
union will have an opportunity to seek an order in a dif- 
ferent form. If that be done the matter will be relisted 
for further hearing. 

A parent is entitled to be critical of a Principal and 
may be said to have a right to voice that criticism in 
public subject of course, to the bounds of propriety but 
an employee has obligations arising out of an employer- 
ernpioyee relationship. Those obligations remain even 
outside of actual working time and in my opinion par- 
ticularly in a primary school in a relatively small com- 
munity where a parent is identifiable as a teacher's aide 
employed to assist the teacher and not to teach. Where a 
m-jcon is both a parent and an employee then one role 

>t c 1 i )!e with the other. In that context the 
• i'-Pi pt" >( i.aient should be tempered or exercised 

•i .p. • ciscretion. If that not be possible then it 
would appe. mere is little alternative but to sever the 
employer-e- ioyee relationship. By way of example 
one teacher t * ed to her attendance at P & C meetings 
and the con., > niiich arose as to whether she attended 
as a parent ^ "s a teacher. She decided that "there was 
net much r in - ..inc to P & C meetings from then 
or". 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CRSOOof 1983. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
W.A. Branch, Claimant, and Hon. Minister for 
Education, Respondent. 

Before Mr Senior Commissioner D. E. Cort. 
The 17th day of May, 1984. 

Mr A. R. Beech and later Mrs J. Trigwell on behalf 
of the claimant. 

Mr D. Buttel and later Mr M. O'Connor on behalf of 
the respondent. 
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Reasons for Decision. 
THE COMMISSIONER: On 30th March, 1984 the 
Commission refused a claim by the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, W.A. Branch that a 
teacher's aide be reinstated in her employment at the 
Balingup Pre-Primary School but reserved to the union 
an opportunity to seek an order in a different form. It 
was said— 

. . . Although that (a transfer to another school) 
is not sought by the union I am prepared to con- 
sider that course not knowing whether such an ap- 
proach is really open in the circumstances of the 
aide and other schools in the area. 

The union afforded itself of that opportunity by letter 
dated 10th April, 1984 and, in accordance with the ar- 
rangment entered into in discussion in Chambers on 
16th April, 1984, the matter was listed for further hear- 
ing on 10th May, 1984. 

On that day the union indicated that the teacher's 
aide wished to continue in employment in that capacity 
in a school in the vicinity of Balingup and for that pur- 
pose was prepared to travel as far as Manjimup if the 
hours to be worked were sufficient to make that viable. 
That is understandable. 

The Commission has been provided with a copy of 
the guidelines for the appointment of teachers' aides 
and details of the positions available to aides "in the 
vicinity" of Balingup (see exhibit Z). That exhibit sets 
out the distances of towns from Balingup; the name of 
the teachers' aide presently filling each position, of 
which there are 15; the date upon which each such aide 
commenced employment and the days upon which work 
is available in each week. It is obvious from the exhibit 
that, by reason of distance from Balingup and the hours 
of work available to the aide, several of those 15 posi- 
tions would not be suitable for a person residing in Bal- 
ingup. However it is not necessary to discuss those posi- 
tions and in any event it would be a matter for the 
teacher's aide herself to make the required judgement as 
to whether employment in a particular school was 
viable. Suffice to say that there is less than 16 positions 
available, that all but one are part time and that only 
four of those part time positions provide more than half 
of a week's work. Of the aides who presently fill those 
five positions one commenced employment in 1957, one 
in 1973, another in 1978 and the remaining two in 1980. 

The contract of service of a teacher's aide, unlike that 
of a teacher, is to work at a particular school which term 
by definition in the award includes any pre-school or 
pre-primary centre. It follows that an aide may not 
transfer or be transferred from one school to another in 
that if an aide gains employment or was asked to work 
at a different school a new contract of employment 
would be necessary. 

It will be clear that the Commission is restricted in the 
type of Order that it may issue. Departmentally the Es- 
tablishment Branch may be said to control the appoint- 
ment of aides in that the Branch confirms the aide time 
allocated to each school. The Commission is advised 
that all available aide time is being utilised and it follows 
that, unless an Order could issue requiring the employ- 
ment of the aide for a period in excess of the allocated 
time, any Order requiring the aide to be employed at 
any school could (only) be complied with on the 
dismissal of another aide. The Commission is not 
prepared to follow that course. Whilst no question was 
raised with respect to the work of the aide, and her rela- 
tionship with the pre-primary teacher was good, her 
conduct was seen to be inconsistent with her obligations 
as an employee at the Balingup School. To that extent 
she was at fault and should not displace another from 
employment. 

Next, although the question of power to issue an 
Order was not argued, 1 have reached the conclusion 
that the Commission is precluded from requiring the 
Department to employ aides in excess of the "allocated 

time". Section 44 of the Act under which the matter is 
before that Commission is concerned with "industrial 
matters" and even if I were prepared to interfere with 
the fundamental right of an employer to organise his 
business the allocation of time to be worked by aides 
seems to be a matter of managerial perogative which is 
outside the meaning of "industrial matter". 

In the circumstances the Order which is proposed will 
require the Hon Minister for Education to offer to the 
teacher's aide the first vacancy which occurs in the posi- 
tion of teacher's aide at the schools named in Exhibit Z. 
It is noted from the Guidelines that the Principal of a 
school is to advise the Regional Office of an imminent 
vacancy and it would seem that after confirmation of 
the school's allocation of aides time the co-ordinating 
officer could arrange for the aide in question to attend 
the school for interview. 

It is recognised that there is a need for compatibility 
between teacher and aide but that aside the aide is to be 
employed. 

The minutes of the proposed Order will now issue and 
a speaking to the minutes will be held on Monday next 
unless that proceeding is not required by either party. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. CR500 of 1983. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
W.A. Branch, Claimant, and Hon. Minister for 
Education, Responent. 

HAVING heard Mr A. R. Beech and later Mrs J. 
Trigwell on behalf of the claimant and Mr D. Buttel and 
later Mr M. O'Connor on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Arbitration Act, 1979 hereby 
orders— 

1. Should a vacancy occur for a teacher's aide in 
the towns of Boyanup, Bridgetown, Donny- 
brook, Greenbushes, Kirup, Nannup or 
Manjimup (including East Manjimup) then 
subject to Clause 3 hereof, the co-ordinating 
officer shall arrange for Mrs D. L. Meade to 
be interviewed for appointment to that vacan- 
cy. 

2. Subject to compatibility with the teacher with 
whom she is to work the Hon. Minister for 
Education shall engage Mrs D. L. Meade to 
fill the said vacancy even though it may be 
thought that she does not reside within 
reasonable distance of the school. 

3. The co-ordinating officer shall notify Mrs 
D. L. Meade of the time allocated to the va- 
cant position and she may within three days of 
receipt of that notification decline the inter- 
view. 

4. All rights under this Order shall cease in the 
event that, except as provided in Clause 3 
hereof, Mrs D. L. Meade should fail to attend 
an interview or to take up an offer of employ- 
ment. 

5. In the event that employment is made available 
to Mrs D. L. Meade her service at the Bal- 
ingup School shall count in determining all en- 
titlements. 

6. Any dispute which may arise under this Order 
shall be referred to the Western Australian In- 
dustrial Commission within seven days. 

Dated at Perth this 21st day of May, 1984. 
(Sgd.) D. CORT, 

[L.S.] Senior Commissioner. 
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Application No. 201 of 1984. 

In the matter of the Industrial Arbitration Act, 1979- 
1982 and in the matter of an application by the 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
Union of Workers. 

Decision. 
HAVING examined the above application, there being 
no person desiring to be heard in opposition thereto, 
after consulting with the President, and upon being 
satisfied that the requirements of the abovementioned 
Act and the regulations made thereunder have been 
complied with, I have this day registered an alteration to 
rule 6 of the registered rules of the applicant union in 
the terms of the application as filed on 9th March, 1984. 

Dated at Perth this 25th day of May, 1984. 

T. POPE, 
Deputy Registrar. 

Application No. 338 of 1984. 

In the matter of the Industrial Arbitration Act, 1979- 
1982 and in the matter of an application by the 
West Australian Shop Assistants' and Warehouse 
Employees' Industrial Union of Workers, Perth. 

Decision. 
HAVING examined the above application, there being 
no person desiring to be heard in opposition thereto, 

after consulting with the President, and upon being 
satisfied that the requirements of the abovementioned 
Act and the regulations made thereunder have been 
complied with, I have this day registered an alteration to 
rule 8 and rule 21 of the registered rules of the applicant 
union in the terms of the application as filed on 19th 
April, 1984. 

Dated at Perth this 29th day of May, 1984. 

T. POPE, 
Deputy Registrar. 

Application No. 272 of 1984. 

In the matter of the Industrial Arbitration Act, 1979- 
1982 and in the matter of an application by The 
West Australian Timber Industry Undustrial Union 
of Workers, South-West Land Division. 

Decision. 
HAVING examined the above application, there being 
no person desiring to be heard in opposition thereto, 
after consulting with the President, and upon being 
satisfied that the requirements of the abovementioned 
Act and the regulations made thereunder have been 
complied with, I have this day registered an alteration to 
rule 27 of the registered rules of the applicant union in 
the terms of the application as filed on 5th April, 1984. 

Dated at Perth this 29th day of May, 1984. 

T. POPE, 
Deputy Registrar. 

CONFERENCES—Notation of- 

PARTIES 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Anvil Engineering 
Pty. Ltd. 

Bains Harding 
Insulation (77) 
Pty. Ltd. 

Direct Engineer- 
ing Services Pty. 
Ltd. and Kelvin 
Industries Pty. 
Ltd. 

Electrical Power 
Transmission 
and Another 

Goldsworthy 
Mining Ltd. 

Hamersley Iron 
Pty. Ltd. 

Hon. Minister 
for Works 

NUMBER— 
COM- 

MISSIONER 
C238 of 1984 

Collier C. 

C436 of 1983 
Cort C. 

C210 of 1984 
Collier C. 

C173 of 1984 
Collier C. 

C116 of 1984 
Salmon C. 

C249 of 1983 
Fielding C. 

C180 of 1984 
Collier C. 

30/05/84 

21/11/83 

16/05/84 

17/04/84 

22/03/84 

08/07/83 & 
15/07/83 

27/04/84 

MATTER 

Payment to 
employees of 
Pilbara Maintenance 
Order 

Re claim for payment 
of tradesmen's 
rates 

Application to in- 
crease wages and 
allowances by 
4.1% 

Strike at Muja 
re seniority 

Dispute over union 
convenor's attitude 

Manning levels and 
work locations of 
riggers at Tom Price 

Claim for site 
allowances 

Amalgamated Metal 
Workers' Union and 
Electrical Trades 
Union 

Metro A.O.C. 
Pty. Ltd. 

C141 of 1984 
Salmon C. 

02/04/84 & 
05/04/84 

Hiring of casuals to 
cover periods of 
annual leave 
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_____ 

PARTIES COM- DATE MATTER RESULT 
MISSIONER 

Amalgamated Metal Mt Newman Min- C68 of 1983 25/02/83 Duties of riggers Concluded 
Workers' Union ing Co. Pty. Ltd. Fielding C. 

Amalgamated Metal Pilbara Industries C209 of 1984 16/05/84 Payment of living Concluded 
Workers' Union Pty. Limited Collier C. away from home 

and Others allowance 
Amalgamated Metal Skilled Engineer- C215 of 1984 15/05/84 Claim re living out Concluded 

Workers' Union ing Pty. Ltd. Collier C. of camp allowance 
Amalgamated Metal Western C127 of 1984 29/03/84 & 38 Hour Week Concluded 

Workers' Union Australian Salmon C. 10/04/84 
Government 
Railways 
Commission 

Amalgamated Metal Western C152 of 1984 09/04/84 Implementation of Concluded 
Workers' Union Australian Salmon C. 38 Hour Week 

Government 
Railways 

Association of Barry Carnegie & C182 of 1983 12/05/83 Dispute re pro rata Concluded 
Draughting, Super- Associates Cort C. long service leave 
visory & Tech- 
nical Employees 

Association of Standard Tele- C185 of 1984 19/04/84 Dispute regarding the Referred for 
Draughting, Super- phones and Salmon C. dismissal of an hearing & 

visory & Tech- Cables employee determin- 
nical Employees Pty. Ltd. ation 

Association of Steel Mains C430 of 1983 16/11/83 Re conditions for Concluded 
Draughting, Super- Pty. Ltd. Cort C. retrenched employees 
visory & Tech- 
nical Employees 

Association of Tri-State Oil Tool C20 of 1984 31/01/84 Dispute over pay- Concluded 
Draughting, Super- and Supply Inc. Cort C. ment of wages 
visory & Tech- 
nical Employees 

Australasian Society Australian Wire C170 of 1984 18/04/84 Re conditions of Concluded 
of Engineers Industries Pty. Collier C. employment and 

Ltd. representation of 
union official 

Australasian Society Cockburn Cement C194 of 1984 08/05/84 Re 4.1% increase in Agreement 
of Engineers Ltd. Halliwell C. overaward element 

of Cockburn Cement 
Ltd Unregistered 
Agreement 

Australian Workers' Bellway Pty. Ltd. C171 of 1984 18/04/84 Dismissal of worker Concluded 
Union Salmon C. 

Australian Workers' Dampier Salt C206 of 1984 04/05/84 To deal with stop- Concluded 
Union (Operations) Martin C. page over rejected 

Ltd. worker's compen- 
sation claim 

Australian Workers' Hamersley Iron C231 of 1984 31/05/84 Re dismissal of Referred 
Union Pty. Ltd. Salmon C. employee 

Brick, Tile and Bristile Ltd. C205 of 1984 14/05/84 Dispute re dismissal Agreement 
Pottery Union Fielding C. of employee reached 

Carpenters and Peter J. Warr C225 of 1984 21/05/84 Union coverage Concluded 
Joiners Union Furniture Collier C. of employees 

Electrical Trades Union Commissioner for C366 of, 1983 04/10/83 Dispute re rostered Concluded 
Main Roads Cort C. day off 

Electrical Trades Union GEC Projects C175 of 1984 01/05/84 Alleged unfair Referred for 
Division Collier C. dismissal hearing & 

determin- 
ation 

Electrical Trades Union Hamersley Iron C462 of 1983 31/05/84 Dispute re Company Concluded 
Pty. Ltd. Salmon C. refusal to re- 

Electrical Trades Union 
classify employee 

Hamersley Iron C160 of 1984 12/04/84 Bans by electricians Referred for 
Pty. Ltd. Salmon C. over disability hearing & 

group allowances determin- 
ation 

Electrical Trades Union James Watt C183 of 1984 30/04/84 Allowances for con- Concluded 
(Electrical) Collier C. struction work at 

Electrical Trades Union 
Pty. Ltd. Worsley 

Johns Perry Lifts C224 of 1984 22/04/84 Application for site Concluded 
Collier C. allowance at 

Gateway Inn 
Federated Clerks Union Cockburn Cement C203 of 1984 11/05/84 Application of the Concluded 

Ltd. Martin C. 4.1% wage increase 

33411—11 
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PARTIES 
NUMBER— 

COM- 
MISSIONER 

MATTER RESULT 

Federated Clerks Union 

Federated Clerks Union 

Federated Clerks Union 

Federated Engine 
Drivers & Firemen's 
Union 

Hospital Salaried 
Officers Association 

Liquor and Allied 
Industries Union 

Liquor and Allied 
Industries Union 

Liquor and Allied 
Industries Union 

Liquor and Allied 
Industries Union 

Meat Industry 
Employees Union 

Meat Industry 
Employees Union 

Meat Industry 
Employees Union 

Meat Industry 
Employees Union 

Meat Industry 
Employees Union 

Merchant Service Guild 

Merchant Service Guild 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Musicians Union 

Operative Painters & 
Decorators Union 

Printing and Kindred 
Industries Union 

Sales Representatives' 
and Commercial 
Travellers' Guild 

Roy Allan SMITH 

Flowers Davies 
Wemco Pty. Ltd. 

Metropolitan 
Water Authority 

Wormald Inter- 
national (Aust.) 
Pty. Ltd., T/A 
Wormald Security 

Hamersley Iron 
Pty. Ltd. 

Kunnunurra 
District Hospital 

Bagwells 
Restaurant 

Bagwells 
Restaurant 

Consolidated 
Catering 
Services Pty. Ltd. 

Naval Base Hotel 
(Camborne 
Holdings 
Pty. Ltd.) 

Arthur Young 
& Co. 

Clover Meats 

G. J. Coles 
& Co. Ltd. 

Norwest Beef 
Industries Limited 

Woolworths 
(W.A.) Ltd. 

Elder Prince 
Marine Services 
Pty. Ltd. 

Metropolitan 

C163 of 1984 
Martin C. 

C8 of 1984 
Martin C. 

C202 of 1984 
Martin C. 

C211 of 1984 
Salmon C. 

C50 of 1984 
Cort C. 

C247 of 1984 
Fielding C. 

C248 of 1984 
Fielding C. 

C555 of 1982 
Johnson C. 

C140 of 1984 
Fielding C. 

C109 of 1984 
Martin C. 

C438 of 1983 
Martin C. 

C107 of 1984 
Martin C. 

C244 of 1984 
Martin C. 

C256 of 1984 
Martin C. 

C237 of 1984 
Martin C. 

C196 of 1984 
Transport Trust Martin C. 

Board of Manage- 
ment, Derby 
Regional Hospital 

Hon. Minister 
For Education 

Hon. Minister 
for Education 

Liwara Catholic 
School 

W.A. Arts 
Orchestral 
Foundation (Inc.) 

L. & P. Booth- 
royd T/A "Have 
Les Will Travel 
All Painting Ser- 
vices" 

Nationwide News 
Pty. Ltd. T/A 
"The 
Sunday Times" 

Compressed Air 
and Packaging 
Systems Pty. Ltd. 

N. Shilkin & Son 

C137 of 1984 
Halliwell C. 

C499 of 1982 
Fielding C. 

C147 of 1984 
Fielding C. 

C381 of 1983 
Johnson C. 

C487 of 1983 
Halliwell C. 

C241 of 1984 
Fielding C. 

C153 of 1984 
Martin C. 

C184 of 1984 
Martin C. 

C193 of 1984 
Collier C. 

13/04/84 & 
14/05/84 
16/01/84 

14/05/84 

24/05/84 

22/02/84 

05/06/84 

05/06/84 

09/11/82 

09/04/84 

Claim re travelling 
and site allowance 

Dispute re filling 
of vacancies 

Re application for 
4.1% State 
wage increase 

Allowance for Assist- 
ant Plant Con- 
trollers acting as 
Relief Operators 

Re failure to re- 
imburse employee for 
cost of furniture 
storage 

Dispute re overtime 
and wages record 
and alleged intimid- 
ation of staff 

Dismissal of 
apprentice 

Termination of 
employment of 
employees 

Dismissal of 
two employees 

12/04/84 & Re claim for re- 
01/06/84 dundancy payments 
17/11/83 Re wasting time 

17/05/84 

11/06/84 

05/06/84 

29/05/84 

18/05/84 

19/04/84 

19/10/82 & 
08/11/82 
09/04/84 

17/05/84 

13/12/83 

30/05/84 

Dispute re 
travelling expenses 

Working conditions 
at Wyndham for 
season 

Re dismissal 
of employee 

Re dismissal 
of employee 

Claim re increase in 
allowances for meals 
and collecting fares 

Dispute re deductions 
from pays and pay- 
ment of wages by 
cheque 

Re workload of 
a gardener 

Claim for payment of 
full annual airfare for 
part-time employee 

Re non payment of 
term holidays 

Re issuance of 

Dispute re dismissal 
of employee and 
resultant industrial 
action 

12/04/84 & Claim re increased 
17/05/84 rates for machinists 

01/05/84 Re dismissal 
of worker 

Concluded 

Concluded 

Concluded 

Referred for 
hearing & 
determin- 
ation 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Adjourned 

Concluded 

Concluded 

Referred 

Concluded 

Concluded 

Referred 

Concluded 

Agreement 
reached 

Referred 

Concluded 

15/05/84 Claim for long 
service leave 
entitlements 



64 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

PARTIES 

Timber Industry Union 

Timber Industry Union 

Transport Workers' 
Union 

Transport Workers' 
Union 

Transport Workers' 
Union 

Runnings 
Pty. Ltd. 

Pine Hauliers 
Pty. Ltd. 

Co-Operative 
Bulk Handling 
Limited 

M. Murphy 

Tip Top Bakeries 

NUMBER— 
COM- 

MISSIONER 

C190 of 1984 
Johnson C. 

C189 of 1984 
Halliwell C. 

C143 of 1984 
Fielding C. 

C79 of 1984 
Martin C. 

CIO of 1984 
Cort C. 

DATE MATTER 

16/04/84 

08/05/84 

09/04/84 

Dispute re Public 
Holidays within 38 
Hour Week 
provisions 

Re termination 
of worker 

Dismissal of 
employee 

29/02/84 Deal contracting out 

12/01/84 Re starting times of 
loaders 

RESULT 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

PROCEDURAL DIRECTIONS 
AND ORDERS— 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 433 of 1984. 

Between Colin Barry Hartnett, Applicant, and Rank 
Xerox (Australia) Pty. Limited, Respondent. 

Direction. 
HAVING heard Mr J. R. Brooksby (of Counsel) on 
behalf of the Applicant and Mrs P. E. Bentley on behalf 
of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Arbitration 
Act, 1979, and by consent, hereby directs— 

1. That there be mutual discovery and produc- 
tion for inspection of all relevant documents 
within 14 days of this date. 

2. That the Applicant have liberty to apply on the 
giving of 48 hours' notice to the Respondent 
with respect to this matter. 

Dated at Perth this 30th day of May, 1984. 

(Sgd.)G. L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 213 of 1984. 

Between David Levy, Applicant, and Max Winkless 
Pty. Ltd., Respondent. 

Direction and Order. 
HAVING heard Mr A. R. Paternoster (of Counsel) on 
behalf of the Applicant and Mr S. G. Scott (of Counsel) 
on behalf of the Respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Ar- 
bitration Act, 1979, hereby— 

1. Orders that the Respondent file and serve an 
Answer to the claim within seven days of this 
date; and 

2. Directs that the Respondent give discovery of 
and produce for inspection by the Applicant 
all documents in its possession or control rele- 
vant to or containing anything relative to the 
matters in issue in these proceedings, within 14 
days of this date. 

Dated at Perth this 30th day of May, 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 834 of 1983. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant, and Derby Meat Pro- 
cessing Company Limited, Respondent. 

Order. 
WITH the consent of the applicant, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979 hereby orders— 

That the application be struck out. 

Dated at Perth this 5th day of June, 1984. 

(Sgd.)G. J. MARTIN, 
[L.S.I Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 829 of 1983. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant, and Norwest Beef In- 
dustries Limited, Respondent. 

Order. 
WITH the consent of the applicant, the Commission, 
pursuant to the powers conferred on it under the In- 
dustrial Arbitration Act, 1979 hereby orders— 

That the application be struck out. 

Dated at Perth this 5th day of June, 1984. 

(Sgd.) G. J. MARTIN, 
[L.S.] Commissioner. 

[L.S.] 
(Sgd.) G. L. FIELDING, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. INDUSTRIAL COMMISSION. 

No. 343 of 1984. No. 342 of 1984. 

Between Norwest Beef Industries Limited, Applicant, 
and West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Respondent. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Arbitration Act, 1979 hereby 
orders— 

That the application be struck out for want of 
jurisdiction. 

Dated at Perth this 5th day of June, 1984. 

(Sgd.)G. J. MARTIN, 
[L.S.] Commissioner. 

Between Norwest Beef Industries Limited, Applicant, 
and West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Respondent. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Arbitration Act, 1979 hereby 
orders— 

That the application be struck out for want of 
jurisdiction. 

Dated at Perth this 5th day of June, 1984. 

(Sgd.) G. J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. A5 of 1981. 

Between Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, 
W.A. Branch, Applicant, and the Western 
Australian Institute of Technology and Others, 
Respondents. 

Order. 
HAVING heard Ms J. P. O'Keefe on behalf of the ap- 
plicant and Mr G. E. Bull on behalf of the government 
respondents and Mr J. N. Uphill on behalf of the 
private industry respondents, and by consent of the par- 
ties, the Commission in Court Session with the consent 
of the Chief Industrial Commissioner, pursuant to the 
powers contained in section 27 of the Industrial Arbitra- 
tion Act, 1979 hereby orders— 

That the reference to the Commission in Court 
Session in this matter, being subclause (9) of Clause 
6.—Contract of Employment, which was referred 
to it on 22nd July, 1981 pursuant to section 
27 (1) (t) of the Industrial Arbitration Act, 1979, 
be struck out. 

Dated at Perth this 25th day of May, 1984. 
(Sgd.) D. CORT, 

[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 383 of 1983. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
W.A. Branch, Applicant, and the Board of 
Management, Royal Perth Hospital and Others, 
Respondents. 

Order. 
HAVING heard Mr J. A. McGinty on behalf of the ap- 
plicant and Mr G. J. Moore, and with him Ms L. M. 
Auld, on behalf of the respondents, and by consent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Arbitration Act, 
1979 hereby orders— 

That the application be struck out. 

Dated at Perth this 29th day of May, 1984. 

By the Commission in Court Session 
(Sgd.) D. CORT, 

[L.S.] Commissioner. 

AWARDS— Consolidation 
by Registrar— 

GRAIN HANDLING SALARIED OFFICERS. 
Award No. 37 of 1965. 

PURSUANT to section 93 (6) of the Industrial Arbitra- 
tion Act, 1979 the following award has been con- 
solidated and is published hereunder for general in- 
formation. 

Dated at Perth this 7th day of June, 1984. 

K.SCAPIN, 
Industrial Registrar. 

Award No. 37 of 1965. 
1.—Title. 

This award shall be known as the Grain Handling 
Salaried Officers' Award, 1966 as amended and con- 
solidated. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Payment of Salaries. 
6. Contract of Service. 
7. Hours of Duty. 
8. Shiftwork. 
9. Overtime. 

10. Meal Allowance. 
11. Travelling Time. 
12. Travelling Allowance. 
13. Transfer Allowance. 
14. Camp and Away from Home Allowance. 
15. Disability Allowance. 
16. Protective Clothing and Safety Footwear. 
17. Holidays. 
18. Annual Leave. 
19. Absence Through Sickness. 
20. Maternity Leave. 
21. Bereavement Leave. 
22. Long Service Leave. 
23. Board of Reference. 
24. Union Notices. 
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25. Interviewing Workers. 
26. Records. 
27. Preservation of Accrued Rights. 
28. Equipment. 
29. First Aid Equipment. 
30. Higher Duties Allowance. 
31. Salaries. 
32. Appointments and Promotions. 

3.—Scope. 
This Award shall apply to all workers other than 

seasonal workers employed by the respondent in the 
classifications contained in Clause 31.—Salaries. 

4.—Term. 
The term of this award shall be for a period of three 

years as from the date hereof. (The award was issued on 
7th September, 1966.) 

5.—Payment of Salaries. 
Salaries shall be paid in cash or by cheque weekly or 

monthly as nominated by the worker in accordance with 
existing practices. 

6.—Contract of Service. 
(1) The contract of service shall be by the month and 

shall be terminable by one month's notice or by the pay- 
ment or forfeiture of one month's pay in lieu of such 
notice on either side. 

Provided that during the first three months of 
employment one week's notice of payment or forfeiture 
of one week's pay in lieu of such notice on either side 
shall apply. 

(2) The employer shall be under no obligation to pay 
for any day not worked upon which the worker is re- 
quired to present himself for duty except wheu such 
absence is due to illness and comes within the provisions 
of Clause 19.—Absence Through Sickness hereof or for 
any day upon which the worker cannot be employed 
because of any strike by the union or by any union af- 
filiated with it. 

(3) The provisions of subclause (1) of this clause do 
not affect the employer's right to dismiss for miscon- 
duct and a worker so dismissed shall be entitled to wages 
up to the time of dismissal only. 

7.—Hours of Duty. 
(1) Except as provided herein, the ordinary hours of 

work shall be 38 per week to be worked from Monday to 
Friday inclusive, between the hours of 7.00 a.m. and 
6.00 p.m., provided those hours may be worked in 19 
days each four weeks by agreement between the 
employer and the union. 

(2) Workers required to travel regularly in the per- 
formance of their duties shall have no fixed hours of du- 
ty- 

(3) Subject to Clause 9.—Overtime a worker may be 
required to work beyond the hours herein prescribed 
due to the exigencies of the employer's business, and 
shall thereupon work in accordance with such re- 
quirements, but a worker specified in subclause (2) 
hereof shall not be kept away from his regular place of 
residence for more than 12 days. 

(4) A worker referred to in Clause 8.—Shiftwork may 
be required to work shift work in accordance with the 
provisions of that clause. 

(5) Workers whose ordinary hours were not the sub- 
ject of an agreement between the parties concerning 
reduced working hours as at 31st December, 1982, shall 
continue to work the hours they usually and customarily 
work as ordinary hours. 

8.—Shiftwork. 
Part I—Avon and Merredin. 

(1) This part of Clause 8 shall apply to workers as 
Supervisors and Foremen employed at the Avon and 
Merredin Transfer Depots. 

(2) The workers covered by this part may be required 
to work on a shift on any day Monday to Friday in- 
clusive. 

(3) For the purposes of this part:—- 
(a) A shift shall be deemed to be a period of eight 

working hours where the majority of those 
hours are worked outside the hours of 
7.00 a.m. to 6.00 p.m. 

(b) Where a shift commences at or after 
10.00 p.m. on any day, the whole of that shift 
shall be deemed to have been worked on the 
following day. 

(4) A worker who works a shift under this clause shall 
in addition to his ordinary rate be paid a loading of 55 
per cent for the shift worked. 

(5) Where the employer requires a worker to work 
shifts he shall, where practicable, give the worker at 
least 24 hours notice of the commencement of shift 
work. 

(6) A worker may be placed on shift work at any time 
during the week; however once placed on shift work a 
worker will remain on that shift for the remainder of the 
week. 

(7) Notwithstanding the provisions of Clause 
9.—Overtime of this award a worker working a shift as 
prescribed under this clause who works in excess of 
eight hours per day or 40 hours per week shall be paid at 
double the ordinary rate (exclusive of the shift loading) 
for the time worked. 

(8) A worker shall be entitled to the same crib as that 
commonly applying at the depot. In the event of a 
dispute the matter may be referred to the Western 
Australian Industrial Commission for determination. 

Part II—Kwinana Terminal. 
(1) Subject to the provisions of this clause, the 

employer may work Supervisors and Foremen at the 
Kwinana Grain Terminal on day and evening shifts. 

(2) For the purposes of this part, "day shift" means 
eight hours of work performed between the hours of 
7.30 a.m. and 3.30 p.m. and "evening shift" means 
eight hours of work performed between the hours of 
3.15 p.m. and 11.15 p.m. 

(3) An employee who works an "evening shift" shall, 
in addition to his ordinary rate, be paid a loading of 55 
per cent for each shift worked. 

(4) Where the employer requires an employee to work 
shifts, he shall, where practicable, give the worker at 
least 24 hours notice of the commencement of shift 
work. 

(5) An employee may be placed on evening shifts at 
any time during the week, however, once placed on shift 
work, an employee will remain on that shift for the re- 
mainder of that week. 

(6) Notwithstanding the provisions of Clause 
9.—Overtime of this award the following provisions 
shall apply to workers covered by this part. 

(A) Day Shift Workers. 
(a) (i) All time worked in excess of eight 

hours per day or outside the usual 
starting and finishing times, Mon- 
day to Friday inclusive, shall be 
paid for at the rate of time and one 
half for the first two hours and 
double time thereafter. 

(ii) If an employee is required to con- 
tinue working after the normal 
finishing time to complete a 
specific operation he shall be paid 
for a minimum of one and one half 
hours at the appropriate rate, pro- 
vided that, he shall not be required 
to work the full one hour and one 
half if the operation is completed 
in a s'.iorter period of time. 
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(iii) Should overtime be required to 
continue following the designated 
(overtime) meal break a worker 
shall be paid for a minimum of two 
hours at the appropriate rate. 

(b) (i) Except as provided for in this 
clause, all time worked before 12 
noon Saturdays shall be paid for at 
the rate of double time. 

(ii) The employer may require work up 
to 12 noon Saturday and such 
work will be performed as re- 
quired. A minimum payment of 
four hours at the appropriate rate 
will apply. No work shall be car- 
ried out between 12 noon and 12 
midnight Saturday, except where 
wages staff under supervision are 
working. If work is carried out 
after 12 noon, that work shall be 
paid for at the rate of double time 
and one half. 

When work is performed after 
12 noon the lunch period shall be 
from 11.30 a.m. to 12 noon. 

(iii) The employer shall notify an 
employee on Friday afternoon 
before 3.30 p.m. that he may be 
required to work beyond 12 noon 
Saturday. If the work is then not 
required he shall be paid up to the 
time he was notified he would be 
required. 

(iv) All time worked between 12 mid- 
night Saturday and 7.00 a.m. Sun- 
day shall be paid for at the rate of 
double time and in addition will be 
granted one day in lieu with pay at 
the day shift rate to be taken at 
some time that is agreeable both to 
the employer and the employee 
concerned. 

(c) Except as provided for in this subclause 
all time worked on Sundays shall be 
paid for at the rate of double time. 

(d) All time worked between 11.00 p.m. on 
the day preceding a holiday under this 
award and 11.00 p.m. on that holiday 
shall be deemed to be overtime. 

(e) Where an employee works in excess of 
eight hours on any of the days prescrib- 
ed as holidays in Clause 17 of this 
award he shall be paid at the rate of 
double time and a half. 

(B) Evening Shift Workers: Where an employee 
works overtime on the evening shift that over- 
time shall conclude at 12.15 a.m. and be paid 
for at double the ordinary rate. 

(C) The following provisions shall apply to all 
employees covered by this part. 

(a) When overtime work is necessary it 
shall, whenever reasonably practicable, 
be so arranged that employees have at 
least 10 consecutive hours off duty bet- 
ween the work of successive days. 

(b) A worker who works so much overtime 
between the termination of his ordinary 
work on one day and the commence- 
ment of his ordinary work or shift on 
the next day so that he has not had at 
least 10 consecutive hours off duty bet- 
ween those times shall, subject to this 
clause, be released after completion of 
such overtime until he has had 10 con- 
secutive hours off duty without loss of 

pay for ordinary working time occurr- 
ing during such absence. If, on the in- 
structions of his employer such an 
employee resumes or continues work 
without having had such 10 consecutive 
hours off duty he shall be paid at dou- 
ble rates until he is released from duty 
for such period and he shall then be en- 
titled to be absent until he has had 10 
consecutive hours off duty without loss 
of pay for ordinary working time oc- 
curring during such absence, 

(c) (i) Except as provided in sub- 
paragraph (ii) of this paragraph, 
the employer and employee may, 
prior to the working of overtime 
on a Saturday or Sunday, agree to 
the taking of equivalent time off in 
lieu of payment for that overtime. 

(ii) Time off in lieu of payment for 
overtime shall be in periods of one 
day (eight hours) or in multiples of 
one day (eight hours). 

(iii) The day or days in lieu may only be 
taken on a day or days mutually 
acceptable to the employer and the 
worker. 
9.—Overtime. 

(1) Except as hereinafter provided all work perform- 
ed outside of the ordinary hours prescribed in Clause 
7.—Hours of Duty hereof shall be paid for at the rate of 
time and one half for the first two hours and double 
time thereafter. 

(2) All time worked between midnight and the usual 
starting time on Monday to Friday inclusive shall be 
paid for at the rate of double time, but workers called 
upon to start work within an hour of the usual starting 
time shall be paid at time and a half until the usual start- 
ing time. 

(3) Subject to subclause (6) hereof— 
(a) all time worked on a Saturday prior to 12 noon 

or a Sunday shall be paid for at the rate of 
double time with a minimum payment of four 
hours. 

(b) all time worked on a Saturday after 12 noon 
shall be paid for at the rate of double time and 
a half. 

(c) all time worked during the ordinary hours of a 
worker on any day prescribed as a holiday 
under this award shall be paid for at the rate of 
time and one half in addition to the holiday 
pay to which the worker is entitled under 
Clause 17.—Holidays. 

(d) all time worked outside the ordinary hours of a 
worker on any day prescribed as a holiday 
under this award shall be paid for at the rate of 
double time and one half. 

(4) For overtime— 
(a) commencing more than one hour after the 

usual finishing time or ceasing more than one 
hour before the usual starting time there shall 
be a minimum payment of four hours. 

(b) commencing after or continuing past the con- 
clusion of a recognised tea break at the place 
of work there shall be a minimum payment of 
two hours. 

(5) For the purpose of assessing overtime each day 
shall stand alone. 

(6) Where the employer and worker agree— 
(a) time off proportionate to the payment to 

which a worker is entitled under subclause (3) 
of this clause may be allowed in lieu of that 
payment; and 

(b) such time off may be added to the period of 
annual leave or taken at some other date. 
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(7) Except in relation to work on holidays prescribed 
by this Award and on Saturdays after 12 noon, nothing 
herein shall be deemed to require the payment of a 
higher rate than double time. 

(8) Time worked by a worker during a period that he 
has not been directed to work by his employer shall not 
be deemed to be overtime. 

(9) Where a worker to whom subclause (2) of Clause 
7.—Hours of Duty applies leaves the job for the day 
and is recalled to attend an emergency he shall be paid 
for the time so spent at the rate of time and one half for 
the first two hours and double time thereafter. 

(10) Except as provided in subclause (3) and (9) 
hereof the provisions of this clause do not apply to time 
worked from Monday to Friday inclusive by workers to 
whom subclause (2) of Clause 7.—Hours of Duty ap- 
plies. 

10.—Meal Allowance. 
A meal allowance of $3.30 shall be paid to each 

worker if he is required to— 
(1) continue working after 6.00 p.m. or 
(2) continue working to a recognised tea break at 

the place of work and recommence working 
thereafter, or 

(3) continue or recommence working at 1.00 p.m. 
or at 6.00 p.m. on a Saturday or a Sunday or 
any holiday prescribed under this award, or 

(4) continue or recommence working (having 
worked between the hours of midnight and 
7.00 a.m.) at the normal starting time. 

11.—Travelling Time. 
A worker, other than a worker to whom subclause (2) 

of Clause 7.—Hours of Duty applies, shall when 
directed to travel outside his normal working hours, be 
paid at ordinary rates up to a maximum of 12 hours in 
any 24 hour period. 

12.—Travelling Allowance. 
When a worker is required to travel away from home 

on the employer's business he shall be entitled to a re- 
fund from the employer of expenses actually and 
reasonably inctlrred for such travelling and board 
and/or lodging. • 

13.—Transfer Allowance. 
(1) Where a worker is transferred from one locality to 

another reasonably involving a change of residence he 
shall— 

(a) be paid for all costs of expert and professional 
removal of household goods actually and 
reasonably incurred; 

(b) be paid for a period of three months the dif- 
ference in rental actually incurred between the 
accommodation vacated and the new home, or 
if the worker owns accommodation, between 
the rental value of the accommodation vacated 
and the new accommodation. Provided that 
where, in the employer's opinion the rental ac- 
tually incurred for the new accommodation is 
not reasonable the employer shall pay such 
lesser sums as he deems reasonable. 

(c) be entitled to claim an amount of up to $500 
for necessary alterations or replacement to 
things such as floor coverings or window 
treatments. 

(2) Where a worker with dependants is transferred 
from one locality to another to suit the convenience of 
the employer and at which no suitable accommodation 
is available, he shall, if the transfer involves the depen- 
dants, be paid such reasonable accommodation ex- 
penses actually incurred until such time as suitable ac- 
commodation is available or for a period of six months, 
whichever shall be the shorter. 

(3) Where a worker is temporarily transferred from 
one locality to another, to the extent that daily travel to 
and from the job is impracticable but the transfer does 
not reasonably involve a change of residence, travelling 
allowance shall be made for return home at regular in- 
tervals of not more than three weeks. 

(4) Where a worker is temporarily transferred from 
one place of employment to another in the same locali- 
ty, he shall be paid travelling time in excess of one hour 
per day at ordinary rates for all time spent in excess of 
that time usually occupied in travelling between his 
residence and his preceding place of employment and 
shall be paid fares actually and reasonably incurred in 
excess of those normally incurred in travelling between 
his residence and his preceding place of employment. 

(5) Where a worker is permanently transferred from 
one place of employment to another in the same locali- 
ty, the employer shall give all possible notice of the pro- 
jected change. In the event of no notice being given or 
of the notice given being for less than one month, the 
provisions of the previous subclause shall apply for one 
month. 

14.—Camp and Away from Home Allowance. 
A worker not entitled to travelling allowances but 

whose duties require or compel him to camp on the job 
shall be paid an allowance of $3.90 for each day so re- 
quired or compelled to camp with a maximum of $27.30 
per week. 

15.—Disability Allowance. 
Workers engaged for one hour or more in work 

alongside or in similar circumstances to employees for 
whom the respective award provides a disability 
allowance shall be paid an allowance equal to the 
allowance prescribed in that award for the time so work- 
ed. Such allowance shall not be computed as salary in 
the case of overtime. 

16.—Protective Clothing and Safety Footwear. 
(1) The employer shall provide suitable protective 

clothing and footwear for the protection of a worker's 
clothing or footwear where it is reasonable to assume 
that these items will be necessarily unduly soiled or in- 
jured by the nature of the work performed. 

(2) Any disagreement between the parties may be 
referred to a Board of Reference by either party. 

(3) Workers may be required to wear suitable safety 
footwear where necessary, and the employer shall supp- 
ly such footwear free of charge. 

Subject to the employer being satisfied that such 
footwear requires replacement because of fair wear and 
tear, a worker shall be entitled to two issues of safety 
footwear each year. 

17.—Holidays. 
(1) Subject to Clause 9, the following days or days 

observed in lieu shall, except as provided herein be 
allowed as holidays without deduction of pay, namely: 
New Year's Day, Australia Day, Good Friday, Easter 
Monday, Easter Tuesday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. Provided that another day may be 
taken as a holiday by arrangement between the parties, 
in lieu of any of the days named in this subclause. 

(2) Where any of the abovenamed days falls on a 
Saturday or a Sunday it shall be observed on the next 
succeeding Monday and when Boxing Day falls on a 
Sunday it shall be observed on the next succeeding Tues- 
day. The days observed in such cases shall be deemed a 
holiday or holidays without deduction of pay in lieu of 
the days observed. 

18.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment of actual salary 
(but not including any loadings or allowances) plus a 
loading of 17.5 per cent shall be allowed annually to a 
worker by the employer after a period of 12 months' 
continuous service with that employer. 
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(12) If any holiday prescribed in Clause 
17.—Holidays hereof falls within a worker's period of 
annual leave and is observed on a day which in the case 
of that worker would have been an ordinary working 
day, there shall be added to that period one day being an 
ordinary working day for each such holiday observed as 
aforesaid. 

(3) If after one month's continuous service in any 
qualifying 12 monthly period, a worker leaves his 
employment or his employment is terminated by the 
employer through no fault of the worker, the worker 
shall be paid one third of a week's pay at his ordinary 
rate of salary in respect of each completed month of 
continuous service. 

(4) Any time in respect of which a worker is absent 
from work, except time for which he is entitled to claim 
sick pay or time spent on holidays or annual leave as 
prescribed by this award, shall not count for the pur- 
pose of determining his right to annual leave. 

(5) In the event of a worker being employed by the 
employer for portion only of a year he shall only be en- 
titled, subject to subclause (3) of this clause, to such 
leave on full pay as is proportionate to his length of ser- 
vice during that period with the employer, and if such 
leave is not equal to the leave given to the other workers 
he shall not be entitled to work or pay whilst the other 
workers of such employer are on leave on full pay. 

(6) A worker who is justifiably dismissed for miscon- 
duct shall not be entitled to the benefits of the provi- 
sions of this clause. 

(7) In special circumstances and by mutual consent of 
the employer and the worker, annual leave may be taken 
in not more than two periods. 

19.—Absence Through Sickness. 
(1) A worker who is incapacitated for duty in conse- 

quence of illness or injury shall as soon as possible ad- 
vise his superior officer in sufficient time to enable ar- 
rangements to be made for the performance of his 
duties. 

(2) Such a worker shall be entitled to payment for 
non-attendance on the ground of personal ill-health for 
one-sixth of a week for each completed month of ser- 
vice. Provided that payment for absence through such 
ill-health shall be limited to two weeks' pay in each year 
of service. Provided further that a worker with at least 
two years of service shall be entitled to payment for 
sickness up to one-third of a week for each completed 
month of service, with a limit of four weeks' pay in each 
year of service. 

(3) In the event of the worker being entitled by service 
subsequent to the sickness to a greater allowance than 
that made at the time the sickness occurred, payment 
hereafter may be adjusted at the end of each year of ser- 
vice or at the time the worker leaves the service of the 
employer. 

(4) This clause shall not apply where the worker is en- 
titled to compensation under the Workers' Compensa- 
tion Act. 

(5) No worker shall be entitled to the benefits of this 
clause unless he produces proof satisfactory to his 
employer of sickness, but the employer shall not be en- 
titled to a medical certificate unless the absence is for 
three days or more. 

(6) Sick leave shall accumulate from year to year so 
that any balance of the period specified in subclause (2) 
of this clause which has in any year not been allowed to 
any worker as paid sick leave may be claimed by the 
worker and subject to the conditions hereinbefore 
prescribed shall be allowed in any subsequent year 
without diminution of the sick leave prescribed in 
respect of that year. The sick leave herein provided shall 
be allowed to accumulate and any portion unused in any 
year may be availed of in the next or any succeeding 
year. 

(7) A worker shall, if so directed, present himself for 
examination by a medical officer selected by the 
employer at such time and place as shall be fixed and the 
payment of sick leave shall be made on the basis of such 
examination. 

(8) If a worker falls sick whilst on annual leave and 
provides at the time satisfactory medical evidence that 
he is unable to leave his residence, he may, with the ap- 
proval of the employer, be granted at a time convenient 
to the employer, additional leave equivalent to the 
period of sickness falling within the rostered period of 
annual leave. Provided that the period of sickness is at 
least one week. Subject to sick leave credits, the period 
of sickness is at least one week. Subject to sick leave 
credits, the period of certified sickness shall be paid for 
and debited as sick leave. 

(9) Any time in respect of which a worker is absent 
from work except time for which he is entitled to claim 
sick pay or time spent on holidays or annual leave as 
prescribed by this award shall not count for this purpose 
of determining his right to payment under this clause. 

20.—Maternity Leave. 
Workers covered by this award shall be entitled to the 

same maternity leave provisions as those contained in 
the Clerks (Grain Handling) Award No. 34 of 1977, as 
amended. 

21.—Bereavement Leave. 
A worker shall on the death within Australia of a 

wife, husband, father, mother, brother, sister, child or 
stepchild be entitled on notice of leave up to and in- 
cluding the day of the funeral of such relation, and such 
leave shall be without deduction of pay for a period not 
exceeding two working days. 

Proof of such death shall be furnished by the worker 
to the satisfaction of the employer if he so requests. 

Provided that this clause shall have no operation 
while the period of entitlement of leave under it coin- 
cides with any other period of leave. 

For the purpose of this clause the words "wife" and 
"husband" shall include a person who lives with the 
worker as a de facto wife or husband. 

22.—Long Service Leave. 
(1) Right to Leave: A worker shall as herein provided, 

be entitled to leave with pay in respect of long service. 
(2) Long Service. 

(a) The long service which shall entitle a worker to 
such leave shall as herein provided be con- 
tinuous service with the employer. 

(b) Service continuing until the coming into opera- 
tion hereof shall be included as service under 
the preceding paragraph. 

(c) (i) Where a business has, whether before or 
after the coming into operation hereof, 
been transmitted from an employer 
(herein called "the transmitter") to Co- 
operative Bulk Handling Ltd (herein call- 
ed "the transmittee") and a worker who 
at the time of such transmission was an 
employee of the transmitter in that 
business becomes an employee of the 
transmittee—the period of the continuous 
service which the worker has had with the 
transmitter (including any such service 
with any prior transmittor) shall be deem- 
ed to be service of the worker with the 
transmittee. 

(ii) In this subclause "transmission" includes 
transfer, conveyance, assignment or suc- 
cession whether voluntary or by agree- 
ment or by operation of law and 
"transmitted" has a corresponding mean- 
ing. 
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(d) Such service shall include— 
(i) any period of absence from duty on any 

annual leave or long service leave; 

(ii) any period of absence from duty 
necessitated by sickness of or injury to 
the worker but only to the extent of 15 
working days in any year of his employ- 
ment. 

(iii) any period following any termination 
of the employment by the employer if 
such termination has been made merely 
with the intention of avoiding obliga- 
tions hereunder in respect of long ser- 
vice leave or obligations under any 
award in respect of long service leave or 
obligations under any award in respect 
of annual leave; 

(iv) any period during which the service of 
the worker was or is interrupted by ser- 
vice— 

(aa) as a member of the Naval, 
Military or Air Forces of the 
Commonwealth of Australia 
other than as a member of the 
British Commonwealth Occupa- 
tion Forces in Japan and other 
than as a member of the Perma- 
nent Forces of the Com- 
monwealth of Australia except 
in the circumstances referred to 
in section 31 (2) of the Defence 
Act, 1903-1956, and except in 
Korea or Malaya after 26th 
June, 1950. 

(bb) as a member of the Civil Con- 
struction Corps established 
under the National Security Act, 
1939-1946; 

(cc) in any of the Armed Forces 
under the National Service Act, 
1951 (as amended) provided that 
the worker as soon as reasonably 
practicable on the completion of 
any such service resumed or 
resumes employment with the 
employer by whom he was 
employed immediately before 
the commencement of such ser- 
vice. 

(e) Service shall be deemed to be continuous not- 
withstanding— 

(i) the transmission of a business as refer- 
red to in paragraph (c) hereof; 

(ii) any interruption of a class referred to in 
paragraph (d) hereof irrespective of the 
duration thereof; 

(iii) any absence from duty authorised by 
the employer; 

(iv) any standing-down of a worker in ac- 
cordance with the provisions of an 
award, industrial agreement, order or 
determination under either Com- 
monwealth or State law; 

(v) any absence from duty arising directly 
or indirectly from an industrial dispute 
if the worker returns to work in ac- 
cordance with the terms of settlement 
of the dispute; 

(vi) any termination of the employment by 
the employer on any ground other than 
slackness of trade if the worker be re- 
employed by the same employer, within 
a period not exceeding two months 
from the date of such termination; 

(vii) any termination of the employment by 
the employer on the ground of 
slackness of trade if the worker is re- 
employed by the same employer within 
a period not exceeding six months from 
the date of such termination; 

(viii) any reasonable absence of the worker 
on legitimate union business in respect 
of which he has requested and been 
refused leave; 

(ix) any absence from duty after the coming 
into operation of this clause by reason 
of any cause not specified in this clause 
unless the employer, during the absence 
or within 14 days of the termination of 
the absence notifies the worker in 
writing that such absence will be 
regarded as having broken the continui- 
ty of service, which notice may be given 
by delivery to the worker personally or 
by posting it by registered mail to his 
last recorded address, in which case it 
shall be deemed to have reached him in 
due course of post. 

Provided that the period of any 
absence from duty or the period of any 
interruption referred to in placita (iii) to 
(ix) inclusive of this paragraph shall not 
(except as set out in paragraph (d) 
hereof) count as service. 

(3) Period of Leave. 
(a) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in 
this subclause. 

(b) Except as provided for in paragraph (f) of this 
subclause, where a worker completes at least 
ten years' qualifying service the amount of 
leave shall be: 

(i) in respect of the first 10 years' period of 
qualifying service—13 weeks' leave; 

(ii) in respect of the next ensuing 10 years' 
period of qualifying service—13 weeks' 
leave; 

(iii) in respect of the next ensuing seven 
years' period of qualifying service—13 
weeks' leave; 

(iv) in respect of the next ensuing six years' 
period of qualifying service—13 weeks' 
leave; 

(v) in respect of each five years' period of 
qualifying service completed 
thereafter—13 weeks' leave; 

(c) Where a worker has completed at least seven 
years' service but less than 10 years' service 
since his commencement and his employment 
is terminated— 

(i) by his death; or 
(ii) in any circumstances, otherwise than by 

his employer for serious misconduct; 

the amount of leave, except as provided for in 
paragraph (f) of this subclause, shall be such 
proportion of 13 weeks' leave as the number of 
completed years of such service bears to 10 
years. 

(d) Where a worker completes at least 10 years' 
service and his employment is terminated— 

(i) by his death; or 
(ii) in any circumstances, otherwise than by 

his employer for serious misconduct; 

his entitlement shall be:— 
(aa) the entitlement specified in paragraph 

(b) of this subclause; plus 
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(bb) a proportion of the leave that would 
have been due had the employment not 
been so terminated until the end of the 
current qualifying period, such propor- 
tion being that which the number of 
days of service in the current qualifying 
period bears to the total number of 
days in that period. 

(e) Where a worker has completed at least 10 
years' service and his employment is ter- 
minated by the employer for serious miscon- 
duct, his entitlement to leave shall be that due 
under paragraph (b) of this subclause. 

(f) Where a worker has already received in respect 
of service, under another award, a grant of 
long service leave, the quantum of such leave 
shall be set off against his entitlements under 
this subclause. 

(g) In the cases to which paragraphs (c), (d) and 
(e) of this subclause apply the worker shall be 
deemed to have been entitled to and to have 
commenced leave immediately prior to such 
termination. 

(4) Payment for Period of Leave- 
fa) A worker shall, subject to paragraph (b) of 

this subclause, be entitled to be paid for each 
week of leave which he has become entitled or 
is deemed to have become entitled the ordinary 
time rate of pay applicable to him at the date 
he commences such leave. 

(b) Where by agreement between the employer 
and the worker the commencement of the 
leave to which the worker is entitled or any 
portion thereof is postponed to meet the con- 
venience of the worker, the rate of payment 
for such leave shall be at the ordinary time rate 
of pay applicable to him at the date of accrual, 
or, if so agreed, at the ordinary time rate of 
pay applicable at the date he commences such 
leave. 

(c) The ordinary time rate of pay— 
(i) shall include any deductions from 

wages for board and/or lodging or the 
like which is not provided and taken 
during the period of leave; 

(ii) shall not include shift premiums, over- 
time, penalty rates, commissions, 
bonuses, allowances or the like. 

(5) Taking Leave. 
(a) In a case to which paragraph (b) of subclause 

(3) applies— 
(i) Leave shall be granted and taken as 

soon as reasonably practicable after the 
right thereto accrues due or at such time 
or times as may be agreed between the 
employer and the worker or in the 
absence of such agreement at such time 
or times as may be determined by the 
Special Board of Reference, having 
regard to the needs of the employer's 
establishment and the workers' cir- 
cumstances. 

(iv) Any leave shall be inclusive of any 
public holidays specified in this award 
occurring during the period when the 
leave is taken but shall not be inclusive 
of any annual leave. 

(v) Payment shall be made in full before 
the worker goes on leave or in any other 
way agreed between the employer and 
the worker. 

(vi) No worker shall, during any period 
when he is on leave, engage in any 
employment for hire or reward in 
substitution for the employment from 
which he is on leave, and if a worker 
breaches this provision he shall 
thereupon forfeit his right to leave 
hereunder in respect of the unexpired 
period of leave upon which he has 
entered, and the employer shall be en- 
titled to withhold any further payment 
in respect of the period and to reclaim 
any payments already made on account 
of such period of leave. 

(b) In a case to which paragraphs (c), (d) or (e) of 
subclause (3) applies and in any case in which 
the employment of the worker who has 
become entitled to leave hereunder is ter- 
minated before such leave is taken or fully 
taken the employer shall, upon termination of 
his employment otherwise than by death, pay 
to the worker and, upon termination of 
employment by death, pay to the personal 
representative of the worker upon request by 
the personal representative, a sum equivalent 
to the amount which would have been payable 
in respect of the period of leave to which he is 
entitled or deemed to have been entitled and 
which would have been taken but for such ter- 
mination. Such payment shall be deemed to 
have satisfied the obligation of the employer in 
respect of leave hereunder. 

(6) Granting Leave in Advance and Benefits to be 
brought into Account. . 

(a) The employer may by agreement with a worker 
allow leave or part thereof to such a worker 
before the right thereto has accrued due, but 
where leave is taken in such case the worker 
shall not become entitled to any further leave 
hereunder in respect of any period until after 
the expiration of the period in respect of which 
such leave had been taken before the accfued 
due. 

(b) Where leave has been granted to a worker pur- 
suant to the preceding subclause before the 
right thereto has accrued due, and the employ- 
ment subsequently is terminated, the employer 
may deduct from whatever remuneration is 
payable upon the termination Of the employ-» 
ment a proportionate amount on the basis of 
paragraph (b) of subclause (3) in respect of any 
period for which the worker has been granted 
long service leave to which he was not at the 
date of termination of his employment or prior 
thereto entitled. 

(ii) Except where the time for taking leave (c) Any leave jn the nature of long service leave or 
is agreed to by the employer and the payment in lieu thereof under a State Law or a 
worker or determined by the Specia Long Service Leave scheme not under the pro- 
Board of Reference the employer shall visions hereof granted to a worker by his 
give to a worker at least one month s employer in respect of any period of service 
notice of the date from which his leave with the employer shall be taken into account 
is to be taken. whether the same is granted before or after the 

(iii) Leave may be granted and taken in one coming into operation hereof and shall be 
continuous period or if the employer deemed to have been leave taken and granted 
and the worker so agree in separate hereunder in the case of leave with pay to the 
periods. extent of the period of such leave and in the 
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case of payment in lieu thereof to the extent of 
a period of leave with pay equivalent to the 
amount of the payment and to be satisfaction 
to the extent thereof of the entitlement of the 
worker hereunder. 

(7) Records to be Kept. 
(a) The employer shall, during the employment 

and for a period of 12 months thereafter, or in 
the case of termination by death of the worker 
for a period of three years thereafter, keep a 
record from which can be readily ascertained 
the name of each worker, and his occupation, 
the date of the commencement of his employ- 
ment and his entitlement to long service leave 
and any leave which may have been granted to 
him or in respect of which payment may have 
been made hereunder. 

(b) Such records shall be open for inspection in 
the manner and circumstances prescribed by 
this award with respect to the time and wages 
record. 

(8) Special Board of Reference. 
(a) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all 
disputes and matters arising hereunder shall be 
referred and the Board shall determine all such 
disputes and matters. 

(b) There shall be assigned to such Board the func- 
tions of— 

(i) the settlement of disputes on any mat- 
ters, arising hereunder; 

(ii) the determination of such matters as 
are specifically assigned to it hereunder. 

(c) The Board of Reference shall consist of one 
representative or substitute therefor 
nominated from time to time by the Western 
Australian Employer's Federation (In- 
corporated) and one representative or 
substitute therefor nominated from time to 
time by the Trades and Labor Council of 
Western Australia together with a Chairman 
to be mutually agreed upon by the organisa- 
tions named in this paragraph. 

(9) State Law. 
(a) The provisions of any State Law to the extent 

to which they confer an accrued right on a 
worker to be granted a period of long service 
leave in respect of a completed period of 15 or 
more years' service or employment or an ac- 
crued right on a worker or his personal 
representative to payment in respect of long 
service leave shall not be affected hereby and 
shall not be deemed to be inconsistent with the 
provisions hereof. 

(b) The entitlement of any such worker to leave in 
respect of a period of service with the 
employer completed after the period in respect 
of which the long service leave referred to in 
paragraph (a) of this subclause accrued due 
shall be in accordance herewith. 

(c) Subject to paragraphs (a) and (b) of this 
subclause, the entitlement to leave hereunder 
shall be in substitution for and satisfaction of 
any long service leave to which the worker may 
be entitled in respect of employment of the 
worker by the employer. 

(10) Leave for Recreational Purposes: It is hereby ex- 
pressly declared that the leave granted hereunder is for 
recuperative and recreational purposes and no cash pay- 
ment may be claimed in lieu thereof. 

23.—Board of Management. 
(1) The Commission hereby appoints for the purposes 

of this award, a Board of Reference consisting of a 
Chairman and two other members who shall be ap- 
pointed pursuant to section 48 of the Industrial Arbitra- 
tion Act, 1979. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter of difference between the par- 
ties in relation to any matter which, under this award, 
may be allowed, approved, fixed, determined or dealt 
with by a Board of Reference. 

24.—Union Notices. 
The employer shall allow Union Notices and a copy 

of this award, if supplied by the Union, to be posted up 
in places accessible to the workers and approved by the 
employer. 

25.—Interviewing Workers. 
In the case of a disagreement existing or anticipated 

concerning any of the provisions of this award, an ac- 
credited representative of the Union shall be permitted 
to interview workers during the recognised meal hour on 
the business premises of the employer, but this permis- 
sion shall not be exercised, without the consent of the 
employer, more than once in any one week. 

26.—Records. 
(1) The employer shall keep a time and salaries record 

showing the name of each worker, the nature of work 
performed, the hours worked, and the salaries and 
allowances paid. Any system of automatic recording by 
means of machines shall be deemed to comply with this 
provision to the extent of the information recorded. 

(2) The time and salaries record shall be open for in- 
spection by a duly accredited official of the Union dur- 
ing the usual office hours. 

27.—Preservation of Accrued Rights. 
No worker shall, as a result of this award, suffer any 

reduction in total salary or conditions which he was 
receiving prior to the date of operation of this award. 

28.—Equipment. 
All instruments, tools, equipment and reference 

books necessary for the proper and efficient discharge 
of duties shall be provided by the employer on the job 
and shall remain the property of the employer. 

29.—First Aid Equipment. 
Adjacent to each working area, a first aid kit shall be 

set aside for the treatment of illness or injuries. The first 
aid area and equipment shall be related to the nature of 
the work undertaken and the number of men employed 
and the distance from medical facilities. 

30.—Higher Duties Allowance. 
(1) A worker solely engaged for five days or more on 

duties carrying a higher rate than his ordinary classifica- 
tion shall be paid the higher rate while so engaged. 

(2) A worker performing only part of the duties of a 
worker being relieved shall be paid an appropriate pro- 
portion of the higher rate. 

Any disagreement as to the proportion may be refer- 
red to the Industrial Commission for settlement. 

31.—Salaries. 
(1) The rates of pay of adult workers shall be as 

prescribed by this clause and the rates of pay of junior 
workers shall be the following percentages of the 
prescribed adult rate for the work upon which the junior 
worker is engaged:— 

% 
17 years of age and under  60 
18 years of age  70 
19 years of age  80 
20 years of age  90 

(2) For the purpose of adjustment and payment the 
weekly salary shall be calculated as six three hundred 
and thirteenths of the annual salary, the fortnightly 
salary as double the weekly salary, and the monthly 
salary as one-twelfth of the annual salary. 
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Rate of 
wage 
per 

annum 

Rate of 
wage 
per 

annum 

Operational Grain Handling 
Chief Superintendent 
Senior Superintendent 
Superintendent Kwinana 
Supt. (Country, Albany, 

Geraldton) 
Assistant Supt. Kwinana 
Transport Officer 
Superintendent Esperance 
Superintendent Bunbury 
Assistant Supt. (Albany, 

Geraldton) 
Supervisor Country 
Supervisor Kwinana 
Assistant Superintendenl 

Esperance 
Supervisor (Fremantle, 

Midland) 
Supervisor (Albany, 

Geraldton) 
Supervisor Transfer Depots 
Foreman Terminal 
Foreman Transfer Depot 

29 620 
25 644 
24 751 

24 250 
24 250 
24 250 
21 980 
21 340 

20 835 
20 835 
20 201 

19 284 
18 631 
17 115 
17 115 

(b) Planning and Works 
Civil Works Superintendent 25 644 
Assistant Works Superintendent 22 446 
Planning Superintendent 25 094 
Assistant Planning Superinten- 

dent 21 658 
Senior Works Inspector 21 658 
Works Inspector 20 201 
Works Foreman 17 461 
Detail Draughtsman 18 292 

(c) Engineering 
Chief Engineer 29 620 
Mechanical Engineer 25 992 
Electrical Engineer 25 992 
Workshop Superintendent 25 094 
Mechanical Maintenance 

Superintendent 22 446 
Electrical Maintenance 

Superintendent 22 446 
Assistant Workshop Superinten- 

dent 21 658 
Maintenance Inspector 20 201 
Assistant Mechanical 

Maintenance Superintendent 19 670 
Assistant Electrical 

Maintenance Superintendent 19 670 
Workshop Supervisor 19 670 
Materials Control Supervisor 19 670 
Senior Draftsman 20 201 
Design Draftsman 19 161 
Detail Draftsman 18 292 
Technical Assistant 18 292 
Workshop Foreman 18 292 
Mechanical Foreman Kwinana 18 292 
Electrical Foreman Kwinana 18 292 
Weighbridge Installation and 

Maintenance Supervisor 19 284 
Graduate Engineer (Mechanical) 19 161 

(d) Technical Services 
Technical Superintendent 29 620 
Chemist in Charge 22 975 
Chemist 19 670 
Pest Control Superintendent 21980 
Sampling Superintendent 20 201 
Research Assistant 17 980 
Pest Control Supervisor 17 980 
Sampling Supervisor 17 461 
Senior Operator (Sampling) 14 512 
Senior Laboratory Assistant 17 980 

Laboratory Techni- 
cian—Kwinana 

Laboratory Technician 
Laboratory Assistant 
Senior Pest Control Officer 
Pest Control Officer 
Sampling Operator 

Finance and Administration 
Secretary 
Assistant Secretary 
Administration Manager 
Executive Assistant to 

General Manager 
Executive Assistant — 

Investigations 
Budget and Audit Officer 
Superannuation and Finance 

Officer 
Assistant Audit Officer 
Assistant Budget Officer 
Accountant 
Assistant Accountant 
Accounting Assistant 
Buying Officer 
Assistant Buying Officer 
Research Officer 
Workshop Accountant 
Property Manager 
Vehicle Administration 

Officer 

18 292 
17 461 
14 512 
17 287 
16 522 
13 617 

30 892 
24 250 
29 620 

25 644 

24 250 
27 735 

25 644 
20 835 
20 835 
27 735 
21 980 
20 201 
21 980 
17 115 
22 975 
19 670 
25 644 

17 115 
(f) Management Services 

Superintendent 
and Records 

Statistics 
and Records 25 094 

Assistant Superintendent 
Statistics and Records 20 835 

EDP Superintendent 28 300 
Assistant EDP Superintendent 24 250 
Systems Analyst 22 975 
EDP Analyst/Programmer 20 835 
EDP Supervisor 20 201 
EDP Programmer 18 631 
Personnel Officer 24 250 
Assistant Personnel Officer 18 292 
Training Officer 24 250 
Assistant Training Officer 18 292 
Safety Co-ordinator 24 250 
Assistant Safety Co-ordinator 18 292 
Public Relations Officer 22 975 
Assistant Public Relations 

25 644 
17 980 
15 379 
15 339 

Officer 17 231 
Executive Liaison Officer 30 892 
Superintendent Organisation 

and Methods 25 644 
Research Assistant 17 980 
Trainee Programmer 15 379 
Canteen Manageress 15 339 

(4) Once a worker has completed 12 months' con- 
tinuous service on the base rate his annual salary shall 
be increased by 3.75 per cent and after a further 12 mon- 
ths continuous service on that rate his annual salary 
shall be increased by a further 3.75 per cent calculated 
on the base rate for his respective position. 

32.—Appointments and Promotions. 
At least two weeks' notice of all vacancies and new 

positions shall be given in the employer's Staff Bulletin 
showing the salary and conditions relating to the posi- 
tion. 

Respondent. 
Co-operative Bulk Handling Ltd. 

Dated at Perth this 7th day of September, 1966. 
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PUBLIC SERVICE 
ARBITRATION — 

Agreements Filed — 

MAIN ROADS DEPARTMENT, 
PROFESSIONAL DIVISION SALARIES. 

Agreement No. 4 of 1983. 

PUBLIC SERVICE ARBITRATION ACT, 1966. 

PURSUANT to the provisions of Regulation 8 of the 
Public Service Arbitration Act Regulations 1978 the 
following agreement is published for general informa- 
tion. 

(Sgd.)P. C. WINTER, 
Acting Registrar. 

Western Australia. 
PUBLIC SERVICE ARBITRATION ACT, 1966-1982. 

Main Roads Department 
Professional Division Salaries Agreement, 1983. 

No. 4 of 1983. 
Amendment No. 15 of 1984. 

THIS Agreement made pursuant to the provisions of 
the Public Service Arbitration Act, 1966-1982 of 
Western Australia this 16th day of April, 1984, between 
the Civil Service Association of Western Australia In- 
corporated (hereinafter referred to as the Association) 
of the one part and the Commissioner of Main Roads 
(hereinafter referred to as the Commissioner) of the 
other part, witnesseth that the parties mutually cove- 
nant and agree the one with the other as follows:— 

That the Main Roads Department Professional Divi- 
sion Salaries Agreement, 1983, No. 4 of 1983, be and 
the same is hereby amended pursuant to Clause 17 
thereof, in accordance with the following schedule and 
that such amendment shall take effect from 30th day of 
September, 1983. 

Schedule. 
1. Clause 5. Salaries: Delete the clause and insert in 

lieu thereof the following:— 
The annual salaries applicable to officers within 

this group shall be as follows:— 
Level 1 $ 

1st year 
2nd year 
3rd year 
4th year 
5th year 
6th year 
7th year 
8th year 
9th year 
10th year 

Level 2 
1st year 
2nd year 
3rd year 

Level 3 
1st year 
2nd year 
3rd year 

Level 4 
1st year 
2nd year 
3rd year 

Level 5 
Level 6 

16 401 
16 946 
17 491 
18 086 
18 690 
19 319 
19 963 
20 603 
21 246 
21 924 

22 612 
23 290 
23 980 

24 659 
25 348 
26 027 

26 755 
27 479 
28 253 
29 805 
30 578 

Provided that: 
(i) An officer who obtains an appropriate 

Diploma of the Technical Education Divi- 
sion or an equivalent qualification approved 
by the Commissioner shall, where relevant, 
commence at the second year rate of Level 
1. 

(ii) A Level 1 Draftsman who subsequent to ap- 
pointment obtains an appropriate Diploma 
or equivalent qualification approved by the 
Commissioner shall, where relevant and 
subject to the provisions of Clause 15 of this 
Agreement, thereupon be advanced by one 
increment. 

(hi) A Level 1 Draftsman who holds an ap- 
propriate Diploma or equivalent qualifica- 
tions approved by the Commissioner, shall, 
where relevant and subject to the provisions 
of Clause 15 of this Agreement, upon 
becoming entitled to progression to the 9th 
year of the incremental range be advanced 
to the 10th year of such range. 

In witness whereof the parties hereto have hereunto 
set their hands and seals the day and year first before 
written. 

The Common Seal of the Civil Ser- 
vice Association of Western 
Australia Incorporated was 
hereunto affixed in the presence 
of— 

O. S. MIDDLETON, 
Trustee. 

r. McDonald, 
Trustee. 

ANTHONY BLACK, 
[L.S.] General Secretary. 

The Common Seal of the Commis- 
sioner of Main Roads was 
hereunto affixed by— 

D. H. AITKEN, 
[L.S.] Commissioner of Main Roads. 

In the presence of- 

D. R. WARNER, 
Secretary, Main 

Roads Department. 

NOTICES— 
Union Matters— 
Application for 

Industrial Association— 

No. 382 of 1984. 

NOTICE is given of an application by the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia; the Australian Workers Union, West 
Australian Branch, Industrial Union of Workers; the 
Australasian Society of Engineers, Moulders and Foun- 
dry Workers Industrial Union of Workers, Western 
Australian Branch; Electrical Trades Union of Workers 
of Australia (Western Australian Branch); the 
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Federated Engine Drivers and Firemens Union of 
Workers of Western Australia; the Operative Painters 
and Decorators Union of Australia, West Australian 
Branch, Union of Workers; the Plumbers and Gasfitters 
Employees' Union of Australia, West Australian 
Branch, Industrial Union of Workers; Transport 
Workers Union of Australia, Industrial Union of 
Workers, Western Australian Branch; the Western 
Australian Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers; and a 
Council called the "Mining Unions Association of 
Employees of Western Australia (Iron Ore Industry)" 
for registration as an Industrial Association pursuant to 
section 67 of the Industrial Arbitration Act, 1979-82. It 
is proposed that the name of the new Industrial Associa- 
tion will be "The Mining Unions Association of 
Employees of Western Australia (Iron Ore Industry)". 

The rules of the proposed new Industrial Association 
relating to the qualification of persons for membership 
and area of operation are as follows— 
2. Purpose. 

(a) The Association named in Rule 1 which for the 
purpose of these Rules shall hereinafter be 
called "the Association" shall exist to repre- 
sent unions of employees having a common in- 
dustrial interest in the iron ore mining and pro- 
cessing industry as hereinafter defined. 

(b) Without limiting the generality of the meaning 
of "mining and processing" it shall include the 
operations of underground mining, open cut 
extraction, quarrying, recovering from dumps 
or tailings, crushing, milling, screening, 
washing, flotation, beneficiation, concentra- 
tion, refining, smelting, heating, transporting, 
storing, loading and unloading. 

3. Constitution. 
(a) The Association shall be composed of the 

following Unions as corporate bodies:— 
Amalgamated Metal Workers' and Ship- 

wrights' Union of Western Australia. 
The Australian Workers' Union, West 

Australian Branch, Industrial Union of 
Workers. 

Australasian Society of Engineers, 
Moulders and Foundry Workers, In- 
dustrial Union of Workers, Western 
Australian Branch. 

Electrical Trades Union of Workers of 
Australia (Western Australian Branch) 
Perth. 

Federated Engine Drivers and Firemens 
Union of Workers of Western Australia. 

Operative Painters' and Decorators' Union 
of Australia, West Australian Branch, 
Union of Workers. 

Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, In- 
dustrial Union of Workers. 

Transport Workers' Union of Australia, In- 
dustrial Union of Workers, Western 
Australian Branch. 

Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial 
Union of Workers. 

(b) Any other Union in the Iron Ore Mining and 
Processing Industry, the members of which 
have industrial interests in common with the 
members of the Unions which comprise the 
Association, has a right to apply to become a 
member of the Association. 

This matter has been listed for hearing before the Full 
Bench on 31st July, 1984. 

A copy of the rules of the proposed Industrial 
Associafion may be inspected at my office at 815 Hay 
Street, Perth. 

Any union registered under the Industrial Arbitration 
Act, 1979 or any person who satisfies the Full Bench 
that he has a sufficient interest, who desires to object to 
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the application may do so by filing a notice of objection 
in accordance with regulation 23 of the Industrial Com- 
mission Regulations, 1980. 

Dated the 1st day of June, 1984. 
T. POPE, 

Deputy Registrar. 

COAL INDUSTRY TRIBUNAL— 

Awards—Amendment of— 

MINING 
Award No. 4 of 1953. 

DEPUTIES 
Award No. 19 of 1954. 
COLLIERIES STAFFS 
Award No. 62 of 1955. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 3rd day of May, 1984. 
Applications 3, 4 and 5 of 1984. 

Between the Coal Miners' Industrial Union of Workers 
of Western Australia, Collie; the Australian Col- 
lieries' Staff Association, West Australian Branch, 
Union of Workers, Collie and the Collie District 
Deputies Union of Workers, Applicants, and 
Western Collieries Ltd. and the Griffin Coal Min- 
ing Company Limited, Respondents. 

In the matter of an Application to increase the rates of 
pay for all of the classifications and special 
allowances in each of the Awards affecting those 
mentioned above by 4.1 per cent, and to increase 
the meal allowances therein for overtime work, by 
8.4 per cent. 

Decision of the Tribunal. 
IN line with the National Wage Decision which was 
handed down on 4th April last, the Federal Coal In- 
dustry Tribunal increased the rates of pay and 
allowances for those working in the coal industry in 
New South Wales and Queensland by 4.1 per cent. That 
decision included an increase in the meal allowance of 
4.3 per cent and 4.1 per cent. This Tribunal now has a 
similar application before it in respect of the miners, 
staff, deputies and engineers employed in the Collie 
Coalfield. 

The Tribunal is unanimously of the view that the 
agreement reached between the parties to endorse the 
claims should be ratified. In the circumstances the 
claims will be allowed. 

The Unions in this industry, in this State, gave a com- 
mitment to abide by the wage fixing guidelines which 
were adopted by this Tribunal following the establish- 
ment of similar guidelines by the Federal Tribunal. That 
commitment has been honoured thus far, and in my 
view it would be wrong, quite apart from what has hap- 
pened in New South Wales since, not to accede to the 
claim for the increase of the special allowances and the 
wage rates by 4.1 per cent. As far as the claim for meal 
allowances is concerned, that now has been endorsed by 
the Federal Coal Industry Tribunal. More than that, all 
that is being sought is an increase in the existing meal 
allowances in accordance with the two most recent na- 
tional wage decisions. That is a claim which falls fairly 
and squarely within the guidelines. 

It therefore remains only to order that each of the 
Awards be amended in terms of the schedules now 
before the Tribunal. By consent, those amendments are 
to operate with effect from 9th April last. 
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Order. 
HAVING heard Mr B. G. Smith on behalf of the Ap- 
plicants, and Mr G. R. Gillies on behalf of the 
Respondents, the Tribunal, by consent, doth hereby 
award, order and prescribe: 

Application 3 of 1984. 
1. That the Coal Mining Industry Miners' (Western 

Australia) Consolidated Award 1981 as 
amended be further amended in Clause 
6(b).—Rates of Wages by deleting the existing 
rates and substituting therefor the rates as set 
out in the following Schedule A. 

2. That subclause 6(c)(ii) of the above award be 
amended by deleting the amounts of $1.45 and 
$2.91 and inserting the amounts of $1.51 and 
$3.03 respectively. 

3. That subclause 6(c)(iii) of the above award be 
amended by deleting the amount of $7.78 and 
inserting the amount of $8.10. 

4. That subclause 6(e) of the above award be 
amended by deleting the amounts of $6.14 and 
$8.31 and inserting the amounts of $6.39 and 
$8.65 respectively. 

5. That subclause 6(h) of the above award be 
amended by deleting the amount of $9.76 and 
inserting the amount of $10.16. 

6. That subclause 6(i) of the above award be 
amended by deleting the amount of $3.91 and 
inserting the amount of $4.07. 

7. That subclause 9(c) of the above award be 
amended by deleting the amount of $3.82 and 
inserting the amount of $4.14. 

8. That Clause 16 of the above award be amended 
by deleting the amount of $1.24 and inserting 
the amount of $ 1.29. 

9. That Clause 27 of the above award be amended 
by deleting the amounts of 44 cents, 88 cents 
and 98 cents and inserting the amounts of 46 
cents, 92 cents and $1.02 respectively. 

10. That each of these amendments shall operate 
with effect on and from 9th April, 1984. 

Application 4 of 1984. 
1. That the Collie Deputies' Award 1968 as amend- 

ed be further amended in Clause 9(b).—Rates 
of Pay by deleting the amount of $398.22 in 
paragraph (i) and substituting therefor the 
amount of $414.55, and by deleting the 
amount of $391.16 in paragraph (ii) and 
substituting therefor the amount of $407.20. 

2. That subclause 9(d) of the above award be 
amended by deleting the amount of $1.16 and 
inserting the amount of $ 1.21. 

3. That subclause 9(e) of the above award be 
amended by deleting the amount of $1.24 and 
inserting the amount of $ 1.29. 

4. That subclause 9(f) of the above award be 
amended by deleting the amount of 78 cents 
and inserting the amount of 81 cents. 

5. That subclause 9(i) of the above award be 
amended by deleting the amounts of $1.45 and 
$2.91 and inserting the amounts of $1.51 and 
$3.03 respectively. 

6. That subclause 9(j) of the above award be 
amended by deleting the amount of $6.14 and 
inserting the amount of $6.39. 

7. That subclause 9(k) of the above award be 
amended by deleting the amount of $7.78 and 
inserting the amount of $8.10. 

8. That subclause 13(b) of the above award be 
amended by deleting the amount of $3.82 and 
inserting the amount of $4.14. 

9. That each of the amendments shall operate with 
effect on and from 9th April, 1984. 

Application 5 of 1984. 
1. That the Colliery Staffs' Award 1968 as amend- 

ed be further amended in Clause 5(b).—Wages 
by deleting the existing rates and substituting 
therefor the rates as set out in the following 
Schedule B. 

2. That subclause 5(28) of the above award be 
amended by deleting the amounts of $6.14 and 
$8.31 and inserting the amounts of $6.39 and 
$8.65 respectively. 

3. That subclause 5(29) of the above award be 
amended by deleting the amounts of $1.45 and 
$2.91 and inserting the amounts of $1.51 and 
$3.03 respectively. 

4. That subclause 5(30) of the above award be 
amended by deleting the amount of $1.24 and 
inserting the amount of $1.29. 

5. That subclause 9(vi) of the above award be 
amended by deleting the amount of $3.82 and 
inserting the amount of $4.14. 

6. That each of these amendments shall operate 
with effect on and from 9th April, 1984. 

Schedule A. 
Clause 6(b)—Wages. 

Column 1 Column 2 Column 3 
Number Classification Total 

rate 
per week 

Mine timber cutter  
Prospect surface driller  
Surface Hand—General Duties 
(Includes all general 
employees, store truck drivers 
(including truck fitted with self 
loading crane hoist attach- 
ment), motor truck drivers to 
20 tons, crane driver not ex- 
ceeding lifting capacity 5 tons 
and drivers of miscellaneous 
equipment)  
Underground Shiftman — 
General Duties  
Open Cut Borer Shotfire  
Lubricator  
Ancillary Earth Moving 
Equipment at Deep Mine  
Motor Truck Drivers of over 
20 tons but not exceeding 50 
tons  
Bulldozer Driver  
Grader Drivers  
Pumper (Deep Mine)  
Motor Truck Drivers of 50 
tons but not exceeding 100 tons 
Scraper—Loader Drivers  
Front End Loader Driver ex- 
ceeding 7.6 metres  
Composite Miner  
Unrestricted Crane Driver  
Winding Engine Drivers  
Motor Truck Drivers of over 
100 tons but not exceeding 110 
tons  
Navvy Drivers  
Provided that special rates 
shall be fixed to apply to 
vehicles over 110 tons. 

364.08 
359.08 

353.50 

365.10 
365.10 
365.10 

365.10 

370.81 
370.81 
370.81 
373.65 

383.80 
383.80 

383.80 
383.80 
383.80 
383.80 

387.35 
387.35 
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Contract Timber Cutters' rates 
(Weekly Basis) cents 

Each 2.7 m. Split  96.38 
Each 3.0 m. Split  106.64 
Each 3.0 m. Slabs  192.34 
Each 2.7 m. Round  153.85 
Each 3.0 m. Round  205.14 
Each Sleeper  58.73 
Lids per hundred  1025.83 

Junior Employees: Employees under the 
age of 19 years shall be paid the following 
rates per shift of seven hours: 

$ 
Under 16 years of age  168.84 
16 to 17 years of age  194.57 
17 to 18 years of age  215.41 
18 to 19 years of age  242.77 

Nineteen years of age and over to be paid 
adult rates for the work being performed. 
No junior shall bring wagons from the dead 
end to the screens unless under direction 
and control of the screenman. 
No youth under the age of 15 years shall be 
employed underground. 

Schedule B. 
Division A. 

Clauses (b)—Wages. 
Column 1 Column 2 
Number Classification 

Column 3 
Total 
rate 

per week 

Under Manager 
(a) at mines producing less 
than 300 tons per day  
(b) all others  
Under Manager in charge  
Open Cut Overseer  
Engineer/Electrician  
Engineer/Electrican in Charge 
Engineer  
Engineer in Charge  
Electrician  
Electrician in Charge  
General Surface Foreman as 
now employed  
Mine Surveyor  
Chief Clerk  
Stores Control and Purchase 
Officer  
Clerk in charge of Payroll  
Plant Instructor (P. J. Ryan) . 
Draughtsman  
Accountant  
Chief Surveyor  
Chief Mechanical or Electrical 
Engineer  
Geologist  
Maintenance Superintendent.. 
Maintenance Inspector  

(i) Data Processing 
Supervisor  

(ii) Senior Programmer . 
(iii) Programmer  
(iv) Operator during 1st 

Year  
(v) Operator during 2nd 

Year  
(vi) Operator during 3rd 

Year  
(vii) Operator thereafter . 

Delta Controller  

512.97 
529.67 
609.00 
512.97 
523.07 
599.35 
523.07 
599.35 
523.07 
599.35 

491.76 
509.70 
505.30 

505.30 
502.50 
512.97 
503.43 
No rate 
No rate 

No rate 
No rate 
No rate 
523.07 

No rate 
501.86 
492.96 

454.91 

465.16 
475.87 
523.07 

Division B. 
Screen and Surface Overseer.. 
Screen and Surface Overseer 
(W. Banks as now ap.)  
Senior Clerk (Clerk in Charge) 
Adult Male Clerk, and 
Surveyor Assistant— 

1st year of service as adult 
2nd year of service as 
adult  
3rd year of service as adult 

Storeman (duties to include 
clerical work)— 

1st year of service as adult 
2nd year of service as 
adult  
3rd year of service as adult 

Division C. 
Adult Female (Payroll Ledger 

Machine Operator perform- 
ing clerical work)— 

1st year of adult service .. 
2nd year of adult service . 
3rd year of adult service.. 

Adult Female Clerk  
Division D. 

Junior Clerk—of 1st year 
adult rate— 

Under 17 years of age. 52 
From 17 to 18 years of 
age  61 
From 18 to 19 years of 

From 19 to 20 years of 

From 20 to 21 years of 

386.16 

393.31 
393.31 

369.86 

378.93 
386.16 

369.86 

378.93 
386.16 

373.68 
378.93 
386.16 
369.86 

% 
369.86 
192.33 

262.60 

303.29 

340.27 

Dated at Collie the 3rd day of May, 1984. 

(Sgd.)G. L.FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 

ENGINEERING 
Award No. 1 of 1953. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 3rd day of May, 1984. 
Application 6 of 1984. 

Between the Amalgamated Metal Workers' and Ship- 
wrights' Union of Western Australia and the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicants, and 
Western Collieries Ltd. and the Griffin Coal Min- 
ing Company Limited, Respondents. 

In the matter of an application to increase the rates of 
pay and ordinary allowances in the Engineers' Coal 
Mining Award 1953 by 4.1 per cent, and to increase 
the meal allowance in subclause (h) of Clause 
11.—Overtime, by 8.4 per cent. 

Decision of the Tribunal. 
WHAT we had to say in respect of applications 3, 4 and 
5 of 1984 applies with equal force to this application and 
need not be repeated again. It is sufficient to say that the 
Applicants have given a commitment and restate that 
commitment this day. 

We are unanimous in our view that the claim should 
be allowed in the terms of its now amended form. By 
consent that amendment in each case is to operate from 
9th April, 1984. 
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Order. 
HAVING heard Mr D. Forster on behalf of the Ap- 
plicants and Mr G. R. Gillies on behalf of the 
Respondents, the Tribunal, by consent, doth hereby 
award, order and prescribe: 

1. That the Engineers' Coal Mining Av/ard 1953 
as amended be further amended in Clause 
6.—Wages by deleting the existing rates and 
substituting therefor the rates as set out in the 
following Schedule A. 

2. That subclause 7 (a) (i) of the above award be 
amended by deleting the amount of $1.24 and 
substituting therefor the amount of $ 1.29. 

3. That subclause (7) (a) (iii) of the above award 
be amended by deleting the amount of $1.16 
and substituting therefor the amount of $1.21. 

4. That subclause 7 (b) of the above award be 
amended by deleting the amounts of $4.05 and 
81 cents and substituting therefor the amounts 
of $4.20 and 84 cents respectively. 

5. That subclause 7 (e) of the above award be 
amended by deleting the amount of 40 cents 
and substituting therefor the amount of 42 
cents. 

6. That subclause 7 (f) (i) of the above award be 
amended by deleting the amount of $8.31 and 
substituting therefor the amount of $8.65. 

7. That subclause 7 (f) (ii) of the above award be 
amended by deleting the amount of $6.14 and 
substituting therefor the amount of $6.39. 

8. That subclause 11 (h) of the above award be 
amended by deleting the amount of $3.82 and 
substituting therefor the amount of $4.14. 

9. That subclause 14 (e) of the above award be 
amended by deleting the amounts of $1.45 and 
$2.91 and substituting therefor the amounts of 
$1.51 and $3.03 respectively. 

10. That subclause 23 (d) (i) of the above award 
be amended by deleting the existing paragraph 
and substituting therefor the following: 

The rates of wages for apprentices shall be 
the undermentioned percentage rates of a 
tradesman prescribed in this award, i.e. 
$383.81. 

(i) Five Year Term S 
First year  40 153.52 
Second year  48 184.23 
Third year  55 211.10 
Fourth year  75 287.86 
Fifth year  88 337.75 

Four Year Term 
First year  42 161.20 
Secondyear  55 211.10 
Third year  75 287.86 
Fourth year  88 337.75 

Three Year Term 
First year  55 211.10 
Secondyear  75 287.86 
Third year  88 337.75 

11. That each of these amendments shall operate 
with effect on and from 9th April, 1984. 

Schedule A. 
6.—Wages. 

(a) (i) The minimum total rate per week for adult 
workers and tradesmen shall be:— 

Column 
1 

Number 

Column 2 

Classification 

Column 
3 

Total 
Rate 
Per 

Week 

1. Blacksmith, welder  383.81 
2. Fitter, Turner, Machinist, Motor 

Mechanic, Automotive Electrician .. 383.81 
3. Electrical Fitter  383.81 
4. Millwright  383.81 
5. Trades Assistant  353.50 
6. Experienced tradesman The 

award 
wage for 
the 
particular 
trade 
plus 
$13.40 

7. Tyre Fitter  366.16 
8. Linesman on commencement  366.16 

Linesman after three years service in 
the industry  370.41 

9. Refrigeration Fitter  383.81 
(b) (i) The above rates are based on the basic wage 

of $48.50 per week as fixed by the Western 
Australian Industrial Commission which 
took effect from midnight on 30th May, 
1974. 

(ii) In addition to the rates of wages prescribed 
in this clause workers shall be entitled to an 
additional flat amount of $38.50 per week 
production bonus for the five ordinary 
working days Monday to Friday inclusive 
and for all paid leave. 

(iii) Liberty is reserved to the employers to apply 
to the tribunal for a reduction or deletion of 
the production bonus if the present levels of 
production are not maintained. 

(c) A leading hand, when in charge of other 
employees, shall be paid the following rate in excess of 
the rate for employees under his control. 

Addit- 
ional 

(i) Not less than three and not more 
than 10 employees (including ap- 
prentices)  9.50 

(ii) More than 10 and not more than 20 
employees (including apprentices).. 14.80 

(iii) More than 20 employees (including 
apprentices)  19.30 

Dated at Collie the 3rd day of May, 1984. 

(Sgd.) G. L. FIELDING, 
Chairman, Western Australian Coal Industry Tribunal. 
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