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MEMBERSHIP OF TRIBUNALS 

The Western Australian Industrial Relations Commission 

As I mentioned in the Conclusion to last year's Report, Senior Commissioner D.E. 
Cort retired from the Commission on 11 July 1984 having been a member of the Com- 
mission since its establishment on 1 February 1964. 

Commissioner B.J. Collier was appointed to the office of Senior Commissioner on 
10 July 1984. 

Mr. J.A. Negus was appointed to the Commission on 1 March 1985. Prior to his 
appointment Mr. Negus was President of the State School Teachers' Union of W.A. 
(Inc) having held that office since 1979. 

Mr. J.F. Gregor was appointed to the Commission on 14 March 1985. Prior to his 
appointment Mr. Gregor was Manager, Industrial Relations (Construction and 
Special Projects) with The Confederation of Western Australian Industry (Inc) an 
organization in which he had been employed for 14 years. 

At 30 June 1985 the Commission therefore had the following members: 

President The Honourable D.J. O'Dea 

Chief Commissioner E.R. Kelly 

Senior Commissioner B.J. Collier 

Commissioners G.G. Halliwell 

G.J. Martin 

G.A.Johnson 

G.L. Fielding 

O.K. Salmon 

J.A. Negus 

J.F. Gregor 

Since 1 March 1985 the Act has required that I appoint Commissioners to the Con- 
stituent Authorities. Accordingly, on 1 March 1985 I appointed Mr. Commissioner 
Martin to be Chairman of the Government School Teachers Tribunal and Mr. Com- 
missioner Fielding to be Public Service Arbitrator and Chairman of the Railways 
Classification Board, in each case for a period of two years from 1 March 1985; and 
on 14 March 1985 I appointed Mr. Commissioner Gregor to be an additional Public 
Service Arbitrator for a period of one year from 14 March 1985. None of those ap- 
pointments are exclusive of other work of the Commision. 
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THE WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 

By the Acts Amendment and Repeal (Industrial Relations) Act (No. 2) 1984 the 
membership of the Court was increased from three to four and provision was made for 
one of the members to be the Deputy Presiding Judge. Pursuant to those amendments 
the Honourable Mr. Justice Kennedy became Deputy Presiding. Judge and the 
Honourable Mr. Justice Rowland became a member of the Court with effect, in each 
•case, from 21 March 1984. At 30 June, 1985 the Court therefore had the following 
members: 

Presiding Judge The Honourable Mr Justice Brinsden 

Deputy Presiding Judge The Honourable Mr Justice Kennedy 

Members The Honourable Mr Justice Olney 

The Honourable Mr Justice Rowland 

INDUSTRIAL MAGISTRATES 

The following Stipendiary Magistrates have exercised jurisdiction as Industrial 
Magistrates at the places indicated during the period under review: 

Perth Mr K.F. Chapman 

Port Hedland Mr T.J. Mclntyre 

Kalgoorlie Mr R.H. Bromfield 

Albany Mr P.O. Thobaven 

REGISTRY 

By the Acts Amendment and Repeal (Industrial Relations) Act (No. 2) 1984 provi- 
sion for the appointment of Assistant Registrars and one Deputy Registrar of In- 
dustrial Unions was deleted from the principal Act and provision made for the ap- 
pointment under the Public Service Act of such number of Deputy Registrars as may 
from time to time be necessary for the purposes of the Act. As a consequence the 
former Assistant Registrar (Karratha) was appointed a Deputy Registrar on 1 March 
1985. The same Act abbreviated the title "Registrar of Industrial Unions" to 
"Registrar". At 30 June, 1985 therefore the Principal Officers of the Commission 
were: 

Registrar Mr K. Scapin 

Deputy Registrars Mr T. Pope 

Mr C. Hollett 

and other staff of the Commission totalled 31. 
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LEGISLATION 

During the year under review the name of the Statute under which the Commission 
is constituted was changed from the Industrial Arbitration Act to the Industrial Rela- 
tions Act and the name of the Commission was changed to the Western Australian In- 
dustrial Relations Commission. Many other alterations were made to the principal 
Act by the following amending Acts, namely — 

No. 92 of 1984 Industrial Arbitration Amendment Act (No. 2) Assented to 29 
November, 1984. 

No. 94 of 1984 Acts Amendment and Repeal (Industrial Relations) Act (No. 
2) 1984. Assented to 11 December, 1984. (Proclaimed to come 
into operation on 1 March, 1985 as to its major provisions). 

No. 42 of 1984 Industrial Relations Amendment Act 1985. Assented to 13 
May, 1985. 

Act No. 92 of 1984 prescribed the basis of fixation of salaries and allowances of 
Commissioners and made certain provisions relating to superannuation of Commis- 
sioners. 

Act No. 94 of 1984 was a complex piece of legislation which brought about many 
alterations to the principal Act and it will be a considerable time before all of its ef- 
fects and implications are fully explored and understood. 

Act No. 42 of 1985 enables the Minister to declare that promotion appeal rights 
shall not apply in relation to specified offices. 

Important changes effected by the foregoing amendments included: 

* the addition to the Commission, as "Constituent Authorities", of the 
Government School Teachers Tribunal, the Public Service Arbitrator, the 
Public Service Appeal Boards, the Railways Classification Board and 
Promotions Appeal Boards. 

* the deletion of pecuniary penalties for most acts or omissions which formerly 
constituted offences and the allocation to the Full Bench of the function of 
dealing with the enforcement of such matters. 

* A greater emphasis on the use of conciliation for preventing and setting in- 
dustrial disputes before resort is had to arbitration. 

* the addition of provisions enabling greater co-operation and co-ordination 
between the Commission and other Australian industrial tribunals. 

* Changes to the provisions relating to the registration of organizations which 
are aimed at reducing and if possible eliminating over-lapping between union 
(organization) constitutions. 

A further change which is important to note, though not of particular significance 
in itself, is the substitution of the term "organization" for the word "union" 
throughout the Act, thus bringing the nomenclature into line with that used in the 
Commonwealth Act. 
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FULL BENCH 

The Full Bench has been constituted on each occasion by the President and two 
Commissioners to deal with the matters detailed below and the extent to which each 
Commissioner has been a member of the Full Bench is indicated by the following 
figures: 

Mr Commissioner Kelly  22 

Mr Commissioner Cort  2 

Mr Commissioner Collier  19 

Mr Commissioner Halliwell  15 

Mr Commissioner Martin  11 

Mr Commissioner Johnson  13 

Mr Commissioner Fielding  12 

Mr Commissioner Salmon  14 

The following summarises Full Bench matters:— 

APPEALS 

Appeals from decisions of the Commission  27 

Upheld  8 

Upheld in part  2 

Operation of decision suspended and matter 

remitted back  3 

Dismissed.. 

Withdrawn 

Struck out. 

Appeals from decisions of Industrial Magistrate. 

Upheld  

Dismissed  

Withdrawn 

UNIONS (NOW ORGANIZATIONS) 

Applications for registration as an organization of 

employees  

Dismissed  

Withdrawn 

Applications for registration as an organization of 

employers  

Granted  

Applications for registration as an industrial 

association  

Granted 
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Applications for alteration of constitution rule of 

organization  

Registrar directed to register  

Dismissed  

Applications for a declaration under section 71  

Declaration made  

Applications for alteration of rules of an 

organization pursuant to section 71(5)  

Granted  

OTHER 

Applications pursuant to section 96 (now repealed) 

to vary the Government Officers Order  

Granted in part  

Withdrawn  

PRESIDENT 

Matters (other than Full Bench matters) dealt with by 

the President were as follows:— 

Applications for an order or direction under 

section 66  

Order or direction made. 

Dismissed  

Withdrawn 

Applications for an order for the production of 

Documents  

Order made 

Withdrawn . 

Summonses issued by Registrar pursuant to 

section 44 for failure to attend a compulsory 

conference  

Order issued 

Applications for cause to be shown for appearances 

pursuant to witness summons  

Order issued  

Applications for provision of further and better 

particulars of an application  

Dismissed  
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COMMISSION IN COURT SESSION 

During the period under review the Commission in Court Session has been con- 

stituted by three Commissioners on all but two occasions when it was constituted by 

five Commissioners to deal with redundancy provisions in private industry and with a 

claim for a General order reducing wage rates for junior employees by 10 per cent. 

The extent to which each Commissioner has been a member of the Commission in 

Court Session is indicated by the following figures: 

Mr Commissioner Kelly  7 

Mr Commissioner Cort  12 

Mr Commissioner Collier 

Mr Commissioner Halliwell  87 

Mr Commissioner Martin  52 

Mr Commissioner Johnson  24 

Mr Commissioner Fielding  48 

Mr Commissioner Salmon  14 

Mr Commissioner Negus  3 

Mr Commissioner Gregor  1 

Matters dealt with by the Commission in Court Session were: 

Applications for General Order under Division 3  3 

Decision given  3 

Other matters allocated directly to Commission in Court 

Session  99 

Decision given  99 

Matters referred by Commission under section 27( 1 )(t)  13 

Decision given  13 

Appeals from Long Service Leave Board of Reference  1 

Dismissed  1 
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COMMISSION CONSTITUTED BY COMMISSIONER SITTING 
ACTING ALONE 
Matters dealt with during period under review: 

Applications for — 
New Awards (by consent)  
Variation of Awards (by consent)  

(by arbitration)   
Interpretation of Awards  
Joinder of Parties  
Shortened time for answers  
Extension of time for answers  
Order under section 29(2)  
Order under section 23  
Order for production of documents 

under section 27(1)(0)  

Applications resolved by conciliation 
pursuant to section 43 (now S.32)  

Conferences under section 44 — 
Concluded without arbitration  
Matters arbitrated by Commissioner 

holding conference  
Matters arbitrated by another 

Commissioner  
Concluded by section 45 (repealed, now see 

S.32) Order (not included in above 
figures)  

Called on Commissioner's own motion 
(not included in above figures)  

Matters referred to Commission in Court Session 
pursuant to section 27(l)(t)  

CONSTITUENT AL THORTHES 

Government School Teachers Tribunal: 
Conferences under section 44 — 

Concluded without arbitration.. 

Promotions Appeal Board: 
Appeals lodged  

Upheld  
Dismissed  
Withdrawn  

Public Service Arbitrator: 
Reclassification appeals lodged 

Reclassified  
Dismissed  
Withdrawn  

Conferences under section 44 — 
Concluded without arbitration. 
Matters arbitrated by another 

Commissioner  

Variations of Award (by consent) 

Railways Classification Board: 
Variations of Award (by consent) 
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THE WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 

Matters dealt with were: 

Appeals from decisions of the Full Bench  
Allowed  
Dismissed  
Withdrawn  

1 
2 
2 

5 

INDUSTRIAL MAGISTRATES 

*Complaints: 

By organizations of employees against 
employers — 
Lodged  

Proved  
Dismissed  
Withdrawn by leave  
Pending  

43 
32 
60 
32 

167 

By industrial inspectors against employers — 
Lodged  

Proved  
Dismissed  
Withdrawn by leave  
Pending  

122 
23 

151 
58 

354 

By Registrar against employers — 
Lodged  

Proved  30 
30 

By Registrar against employees — 
Lodged  

Pending  52 
52 

Total for period under review — 
Lodged  

Proved  
Dismissed  
Withdrawn by leave  
Pending  

195 
55 

211 
142 

603 

(^includes a number of matters under 
Federal awards) 

Complaints which resulted in the application 
of penalties were: 

By organizations of employees against 
Employers — 
Number of Complaints  
Fines   
Costs  

35 
$3750.00 

$676.30 

By industrial inspectors against employers — 
Number of Compaints  
Fines   
Costs  

53 
$3640.00 

$400.59 

By Registrar against employers — 
Number of Complaints  
Fines   

30 
$750.00 
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BOARDS OF REFERENCE 

The Boards of Reference detailed hereunder were chaired by the Registrar, the 
Deputy Registrar or the Assistant (now Deputy) Registrar. 

Disputed claims under the Long Service Leave 
provisions of awards 5 

Upheld  1 
Dismissed  3 
Withdrawn  1 

Disputed claims under the Long Service Leave 
Act, 1958 2 

Dismissed  1 
Withdrawn  1 

Disputed claims under awards or orders (other 
than Long Service Leave) 

Upheld  
Dismissed  
Withdrawn  

Appeals to the State Government Wages Employees 
Long Service Leave Appeal Committee 

Upheld  
Dismissed  
Withdrawn  

AWARDS 

Number in force at 30 June, 1985   

INDUSTRIAL UNIONS (NOW ORGANIZATIONS) 
REGISTERED AT 30 JUNE 1985 

Number of organizations of employees  
Aggregate membership  

Number of organizations of employers  
Aggregate membership  

70 
185 061 

15 
2 535 

STRIKES 

The Commonwealth Statistician's figures relating to industrial disputes in 
Australia reveal that time lost from that cause continued to fall during the year under 
review. I am pleased to be able to report that Western Australia is now sharing in and 
contributing to the Australia—wide improvement in that respect. In the year to April 
1985 (the latest figures available to me) 93000 man days had been lost in Western 
Australia compared with a loss of some 266000 in the preceding year and the working 
days lost per thousand employees was less than the Australian average thus confirm- 
ing my belief expressed in last year's report that industrial tension within the State 
was lessening as unions came to grips with what was required of them under the 
ACTU — ALP accord, and with their duty to honour the "no extra claims" undertak- 
ings. That appears also to have been true in relation to the iron ore industry where a 
significant reduction in industrial disputes has taken place, man days lost having 
fallen to 37400 from 98000 a year ago. 
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FULL BENCH 

Appeals  
Other Matters  

COMMISSION IN COURT SESSION 

General Orders  
Other Matters  

COMMISSIONERS SITTING ALONE 
(Constituent Authorities not ineluded) 

New Awards  
Variations of Awards  
Conferences  
Other Matters  

INDUSTRIAL MAGISTRATES 

Matters dealt with  

1982-83 1983-84 

AWARDS 

In Force  

BOARDS OF REFERENCE 

Matters dealt with  

INDUSTRIAL UNIONS OF EMPLOYEES 66 

Membership  176 065 

INDUSTRIAL UNIONS OF EMPLOYERS 14 
Membership  2 138 

67 
! 74 330 

14 
2 144 

* Now includes Public Service awards and agreements and awards applying to State 
School Teachers and Railway Officers. 

COMMENTARY 

Excluding matters dealt with by Constituent Authorites there has been little change 
from last year in the number of matters dealt with by the Commission during the 
period under review. That appears to be a reflection of the general adherence by un- 
ions and employers to the wage fixing principles which have been in force since Oc- 
tober 1983. 

Claims brought by individual employees on their own behalf under S.29(2) of the 
Act have increased in number each year since the provision enabling such claims to be 
brought to the Commission was enacted — a fact which no doubt demonstrates the 
continuing need for such a provision. Such claims now constitute a substantial part of 
the Commission's work. 

394 of the 471 matters which came before the Commission by way of compulsory 
conferences under section 44 of the Act were concluded without the need for arbitra- 
tion. 287 of the 309 applications to vary awards were brought forward by the parties 
as consent matters and 29 other applications were resolved by conciliation after being 
referred to the Commission. It therefore seems reasonable to say again as I did last 
year that amicable negotiation and conciliation continue to play a large part in the 
settlement of matters coming before the Commission. 

The Karratha office of the Commission continues to provide a valuable service to 
the Northern region of the State and those Commissioners whose industry allocations 
are concerned with that area have advised me that the background and experience of 
the Deputy Registrar (Karratha) and his local knowledge are proving of invaluable as- 
sistance to them in the resolution of disputes. 
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Little if any progress has been made during the year under review in the develop- 
ment of proposals to which I referred in last year's Report for standard formats of 
awards and digests of decisions of industrial tribunals which could be accessed 
through mutually compatible electronic information storage systems. The lack of 
progress has been due in large measure to the need for each tribunal to use its 
available staff and facilities to cater for its own immediate needs. 

In last year's Report I described the Anomalies Conference procedure which had 
been instituted as part of the wage fixing principles adopted by the Commission in Oc- 
tober 1983. As might have been expected the year under review has seen a significant 
reduction in the number of matters processed through the Anomalies Conference. 
During that time 30 awards have been varied in the conference, 8 applications have 
been dismissed or withdrawn or otherwise concluded without award variation and 13 
have been referred for hearing and determination by the Commission in Court Ses- 
sion. 

The Report on Australian Industrial Law and Systems by a Committee of Review 
under the Chairmanship of Professor K. Hancock was made in April of this year. The 
Report, in three volumes, assembles a wealth of informative material on its subject. 
The Committee made 148 recommendations for change many of which are concerned 
with administrative problems arising under the Commonwealth Conciliation and Ar- 
bitration Act and Regulations. 

However many of the Committee's more important recommendations are con- 
cerned with the relationships between State and Federal laws and institutions. I 
respectfully suggest that the implications for State powers under the Constitution of 
each of those recommendations and of the recommendations viewed collectively 
should be carefully examined and thoroughly understood before consent is given by 
the State to the implementation of any of them. 

The importance of compulsory conferences (S.44) in the functioning of the system of 
conciliation and arbitration may be seen from the statistics set out earlier in this 
Report. It is of corresponding importance that persons who are summoned to attend 
such conferences do so, and if necessary, that they be compelled to do so unless, of 
course, there is good cause which prevents their attendance. Unfortunately it was 
necessary on two occasions during the year for the Commission to cause persons to be 
prosecuted for failure to attend a conference when summoned. 

In response to comments made in the Fifth Report of the Standing Committee on 
Government Agencies which were critical of the lack of information about finance 
and staffing matters in last year's Report I mention that except in relation to As- 
sociates to Commissioners in respect of whom I have, since 1 March 1985, a specific 
and limited statutory function, responsibility for matters relating to staff and finance 
rests with the (Industrial) Registrar whose office is excluded from the scope of the 
Standing Committee. Information relating to staff and finance is included in the An- 
nual Estimates of Revenue and Expenditure under the portfolio of the Minister for In- 
dustrial Relations and in the Financial Statements tabled in conjunction with the 
Budget speech.The powers and functions of the Commission are prescribed in the In- 
dustrial Relations Act, 1979—1985 and I entertain some doubt that it is the kind of 
body which was intended to come within the purview of the Standing Committee. By 
that Act it is constituted a Court of Record whose proceedings (except where the Act 
provides otherwise) are conducted in public and whose decisions and orders are 
published in the Western Australian Industrial Gazette. In broad terms the Commis- 
sion's function is to prevent and settle industrial disputes by conciliation and arbitra- 
tion, a function which it discharges by convening conferences of employers and unions 
and by making awards and orders which prescribe rates of pay and conditions of 
employment or which specify the conduct to be observed by those engaged in in- 
dustrial conflict. Since 1 March 1985 the Commission is also charged with regulating 
prescribed industrial matters in the State Public Service, the State Teaching Service 
and the State Railways. 
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CONCLUSION 

The extent to which the objects of the Act have been achieved during the year under 
review may be judged in general terms from the preceding parts of the Report. As I 
suggested last year the time lost through industrial disputes outside the iron ore in- 
dustry was uncharacteristically high and the figures for this year are far more in keep- 
ing with what might ordinarily be expected. It is perhaps too early to tell whether and 
if so to what extent the improvement in industrial relations in the iron ore industry is 
due to the registration of the Mining Unions Association and the establishment of the 
Iron Ore Industry Consultative Council. Whatever the reason any improvement in 
that area must be welcomed not only in the interests of the State and national 
economies but also in the interests of the employees in the industry. 

It is clear that the Commission and many of the parties who appear before it con- 
tinue to be responsive to the emphasis which the Act places on conciliation as a means 
of resolving disputes. 

I again record my appreciation of the support and co-operation of my colleagues 
and of the assitance of the Registrar and other officers and staff of the Commission. I 
am particularly grateful to the Registrar for his assumption of burdens which should 
not have been his in connection with the building alterations which were necessary to 
accomodate the Constituent Authorities within the Commission. 

I note once more with pleasure the service given to the Commission by the staff of 
Verbatim Reporters. 

August 12, 1985 
E.R. KELLY, 

Chief Commissioner. 
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INDUSTRIAL APPEAL COURT — 
Appeals against decision of 

Full Bench — 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 6 of 1985. 

In the matter of an appeal from the decision of the Full 
Bench of the Western Australian Industrial 
Relations Commission given on 21 June 1985 in 
matter No. 1079 of 1984 between the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch, 
Appellant and Federated Clerks Union of Australia, 
Industrial Union of Workers, WA Branch; Hospital 
Salaried Officers Association of Western Australia 
(Union of Workers); The Association of Draught- 
ing, Supervisory and Technical Employees, Western 
Australian Branch, Objectors. 

Mr J.A. McGinty (agent) appeared for the appellant. 
Mr J.A. Smith (agent) appeared for the objectors. 

Friday, 18 October 1985. 

BRINSDEN J.: The appellant (the FMWU) sought to 
alter Rule 4 of its registered rules relating to eligibility for 
membership which presently covers persons employed or 
usually employed in or in connection with a variety of 
industries or callings. The alteration is intended to enable 
the organisation to enrol as members: 

(t) Persons employed by non-government 
Aboriginal agencies. 

By reason of section 62 (2) the registrar is not allowed 
to register any alteration to the rules of an organisation 
unless authorised to do so by the Full Bench. 
Consequently application was made by the FMWU to the 
Full Bench for authority to so alter its rules. Notice of the 
application was given and the three respondents objected 
to the proposed alteration. The Full Bench refused to 
allow the alteration. 

Section 55 (5) of the Industrial Relations Act 1979 as 
Amended (the Act) applied to the application for amend- 
ment. It provides as follows: 

(5) Notwithstanding that an organisation 
complies with section 53 (1) or 54 (1), the Full Bench 
shall refuse an application by the organisation under 
this section if a registered organisation whose rules 
relating to membership enable it to enrol as a 
member some or all of the persons eligible, pursuant 
to the rules of the first-mentioned organisation, to 
be members of the first-mentioned organisation 
unless the Full Bench is satisfied that there is good 
reason, consistent with the objects prescribed in 
section 6, to permit registration. 

The application of section 55 (5) to the facts of the case 
was the reason why the Full Bench declined to approve 
registration. It reached that conclusion after hearing 
evidence from one Riley, the National Chairman of the 
National Aboriginal Conference and one, Tommy, the 
Secretary of the Aboriginal Board of Management. They 
explained the nature of non governmental Aboriginal 
agencies and supplied a picture of the work of those 
persons employed by them. Their evidence was uncon- 
tradicted and the Bench accepted it as the factual basis 
upon which the application rested. There are apparently 
some 200 non government Aboriginal agencies operating 
throughout the State. It is characteristic of such bodies 
that they are administered by Aboriginals, usually by a 
committee which is answerable to the Aboriginal people 
as a whole or the particular community which is served 
by the agency. They operate for the benefit of Aboriginal 
people or particular Aboriginal people providing for 
matters such as health care, welfare, housing, amenities, 
relief for the unemployed, education and the provisions 
of legal aid. The agencies are financed by funds provided 

from government sources and it is a requirement that 
they be incorporated under State or Federal law. These 
agencies employ persons where necessary to carry out 
their purposes. Those persons are normally Aborigines 
and for the most part they function as field officers or 
undertake duties of a clerical nature. The Full Bench 
found that in some cases agencies employ truck drivers, 
nurses or other classifications and even professional 
people in agencies dealing with medical and legal aid. 

The evidence concerning the nature of the agencies 
related primarily to those agencies operating in the 
central district, that is the metropolitan area of Perth and 
immediately surrounding country. It was assumed that 
the description of how these agencies operated was a fair 
description of how a number of country agencies 
operated. All I need to say about that is that if one is to 
take literally what the names of some of these other 
agencies imply then it is apparent the scope of the 
activities conducted by some of them is much wider than 
I have outlined to date. For example, there are at least 
two pastoral companies and two organisations relating to 
farms. However, it is not the province of this Court to 
make findings of fact so I leave the matter on the basis 
that I suspect that the range of activities of persons 
employed by these associations is not as restrictive as was 
suggested in the evidence. 

In its unanimous reasons for decision the Full Bench 
pointed out the provisions of the alteration are obviously 
capable of covering any classification of worker and 
therefore would cover those engaged in any clerical 
capacity. The Federated Clerks' Union (FCU) argued 
that the application was therefore contrary to the 
provisions and intent of the Act. The Full Bench had no 
doubt that the agencies employed a considerable number 
of people in a clerical capacity. The other two 
respondents had argued that the alteration was so ill 
defined and of broad application that overlapping of 
eligibility for membership would result. The Full Bench 
stated it to be most material that there certainly is more 
than one registered organisation whose rules relating to 
membership enable it to enrol as members persons from 
a wide variety of callings or vocations which constitute 
those employed or who may be employed by any such 
agency. The objectors in its view were merely examples 
of such organisations, already registered, and existing 
for the purpose of protecting or furthering the interests 
of those for whom they have constitutional coverage. 
Specific reference was made to section 6 which sets out 
the principle objects of the Act, and in particular object 
(e), which provides for the encouragement of the forma- 
tion of representative organisations of employers and 
employees and their registration under the Act and to 
discourage, so far as practicable, overlapping of 
eligibility for membership of such organisations. In 
finally rejecting the proposal, the Full Bench stated that 
it must do so because it found there was more than one 
registered organisation whose rules relating to member- 
ship enabled it to enrol as a member some of the persons 
eligible pursuant to the proposed alteration to the rules 
of the applicant organisation, to be its members, and 
they were not satisfied that there was good reason 
consistent with the objects prescribed in section 6 to 
permit registration of the proposed alteration. 

The grounds of appeal allege the Full Bench erred in 
law in that: 

(1) its decision failed to consider that part of the 
application directed at continued coverage of 
Health Workers 

(2) it failed to properly consider the basis upon 
which the claim was made in ascertaining whether 
the requirements of section 55 of the Act had been 
met. 

I will deal with ground 1 first. The Full Bench nowhere 
in its reasons for decision makes any specific reference to 
Aboriginal health workers employed by some of the 
agencies. Originally the FMWU had coverage of 
Aboriginal health workers who were covered by the pro- 
visions of the Health Workers — Community and Child 
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Health Services Award 1980. That award by its scope 
clause applied to any person employed by the 
Commissioner for Public Health in any classification 
mentioned in Clause 20, in the Community Health and 
Child Health Services Branch of the Department of 
Health. Clause 20 related to health workers, special 
health workers, and junior employees. However, 
pursuant to a policy outlined in a letter from the Minister 
for Health to staff members of the Department of Health 
the Minister stated that it was proposed to transfer 
certain health services conducted by the Department to 
Aboriginal community based organisations of a type 
similar to these agencies with the consequence that health 
workers would cease to be employed by the Department 
but would become employed by the agencies. The 
appellant points out the effect of this policy has been or 
will be to render the above-mentioned award no longer 
operative and to leave these workers without effective 
union coverage because they would fall outside the 
eligibility for membership rule 4 (r) of the Union. To that 
extent at least it is submitted the alteration should have 
been permitted. 

The other ground of appeal really amounts to this. 
Emerging from the evidence there are 16 reasons why the 
application should have been granted but the Full Bench 
only referred to four of them. It had therefore fallen into 
an error of law by failing to take into account these 12 
unmentioned reasons. We were taken through each of 
the reasons. Some of them seemed to me to be merely 
variations or additional ways of stating other of the 
reasons but certainly the four to which reference was 
made by the Full Bench were important matters. These 
were that the Aboriginal agencies had a common purpose 
to assist Aboriginal people, there was a perceived need by 
Aboriginal people for a common approach by 
Aboriginal workers' organisations to unions and 
conditions of employment, there lacked comparability of 
conditions of employment between people employed by 
Aboriginal organisations and those employed by govern- 
ment or other organisations, and there was a 
considerable degree of support for the proposed 
amendment among those likely to be affected by it. 

It is trite to say that in giving reasons for its decision, 
the Full Bench or any Court for that matter, cannot be 
expected to refer to each portion of the evidence nor 
should it be expected to refer to every reason advanced in 
argument as to why a certain course of conduct should be 
adopted. Indeed it may not be necessary to do any more 
than to refer to one reason for refusing to adopt a course 
of conduct if that reason by itself is sufficiently 
important to justify refusal. In this particular case the 
Full Bench has noted that there was evidence before it of 
overlapping of eligibility for membership and the 
potential for such overlapping. That was a matter which 
section 55 (5) required the Full Bench to pay attention to 
and indeed cast upon the applicant the burden of satis- 
fying it that there was good reason consistent with the 
objects prescribed in section 6 to permit registration. 
There can be no doubt that overlapping was demon- 
strated at least in relation to clerks and, I would have 
thought, it was also clearly demonstrated there was con- 
siderable potential for overlapping. When one takes into 
account that there are existing over 200 Aboriginal 
agencies and that there may well be many more in the 
future, engaging in a number of activities in relation to 
the Aboriginal community, the potential for overlapping 
in eligibility if the alteration should be approved, might 
be thought to be great, giving rise to a real possibility of 
disputation among unions. It seems to me impossible to 
say that the Full Bench erred in law because it gave too 
much weight to these considerations and did not give 
sufficient weight to other objects consistent with those 
set out in section 6 and likely to be achieved by approving 
the application. This is the very sort of matter which a 
court like this with jurisdiction limited to appeals 
concerning matters of law and excess of jurisdiction, is ill 
equipped to make any useful contribution. Returning, 
however, to the subject of Aboriginal health workers, 

here is a group of people in respect of whom the FMWU 
had previous coverage by rule 4 (r) if these health workers 
fell within the description of Assistants employed by the 
Public Health Department in Community health work. 
The Full Bench has not apparently dealt with the 
application specifically in respect of them. It may well be 
that the Full Bench felt that the proposed alteration 
being couched in wide terms, was too wide to be allowed 
to stand simply to cover this small minority of workers 
and therefore dismissed the application in the absence of 
any proposal to amend being made. 

In my view this appeal should be dismissed. If the 
FMWU believes it has a case for amendment to the 
eligibility rule to cover Aboriginal health workers there is 
nothing to stop it bringing a fresh application. 

KENNEDY J.: I have had the benefit of reading, in 
draft, the reasons to be published by Olney J. For those 
reasons, I agree that the appellant has failed to establish 
that the decision appealed from is erroneous in law. 
There being no suggestion that the decision was in excess 
of jursidiction, the appeal must therefore be dismissed. 

OLNEY J.: The appellant, a registered organisation of 
employees under the provisions of Industrial Relations 
Act 1979 (the IRA), having resolved to alter rules relating 
to qualifications of persons for membership made 
application to the Full Bench of the Industrial Relations 
Commission to authorise the registration of the amend- 
ment. [IRA section 62 (2).] Each respondent gave notice 
of objection and was represented upon the hearing of the 
application on 19 February 1985 and 16 May 1985. On 
the latter occasion leave was sought on behalf of the 
Royal Australian Nursing Federation to intervene in the 
proceedings on the ground that it numbered amongst its 
members persons who would be covered by the proposed 
amendment. Leave was refused on the ground that it was 
sought far too late. The Full Bench refused to authorise 
registration of the amendment and the appellant now 
appeals to this Court on the ground that the Full Bench 
erred in law in that: 

1. its decision failed to consider that part of the 
application directed at continued coverage of 
Health Workers. 

2. it failed to properly consider the basis upon 
which the claim was made in ascertaining whether 
the requirements of section 55 of the Act had been 
met. 

The proposed amendment would have authorised the 
Appellant to enrol as members: 

Persons employed by non-government 
Aboriginal agencies. 

Uncontradicted evidence before the Full Bench estab- 
lished that there are some 200 non-government 
Aboriginal agencies operating throughout the State. 
These bodies have the common characteristics that they 
are administered by Aboriginals, operate for the benefit 
of Aboriginal people or particular Aboriginal groups 
providing for matters such as health care, welfare, 
housing amenities, relief for the unemployed, education 
and the provision of medical and legal services and are 
financed by funds provided from government sources. 
Where necessary they employ persons who for the most 
part but not exclusively are Aboriginals and who work in 
a wide range of occupations extending right across the 
board from unqualified field officers to doctors, nurses 
and legal practitioners. The amendment if authorised 
would extend eligibility for membership of the appellant 
to every person employed by an Aboriginal agency 
irrespective of the vocation of the employee and the 
activity engaged in by the employer. 

As a result of an initiative taken by the Full Bench 
itself evidence was produced to show that 120 out of 153 
persons employed by 19 agencies in the metropolitan and 
near metropolitan area supported the application and 
had expressed an intention to join the appellant if the 
application should succeed. The employees concerned 
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worked in a wide range of vocations and included 
cleaners, clerical workers, field officers, managers and 
professional staff. Other evidence indicated a similar 
response from employees of 60 or more other agencies 
operating outside the metropolitan area. The Full Bench 
concluded that a substantial number of the employees 
who would be covered by the amendment considered 
that eligibility for membership of the appellant would be 
in their interests. 

In dealing with the objections raised by the 
respondents the Full Bench said: 

It is material however that the provisions of the 
proposed alteration apply to "persons employed by 
any non-government Aboriginal agency" which 
expression is sufficient to cover an unlimited 
number of undertakings or callings of employers. 
Furthermore it is now most material to note that 
there is certainly more than one registered 
organisation whose rules relating to membership 
enable it to enrol as members persons from the wide 
variety of callings or vocations which constitute 
those employed or who may be employed by such 
agencies. The objectors are merely examples of such 
organisations, already registered, and existing for 
the purpose of protecting or furthering the interests 
of those for whom they have constitutional 
coverage. There are others a number of whom are 
favoured by exclusions which operate in their favour 
in respect of other provisions of rule 4 but have no 
effect upon the proposed alteration. If the proposed 
alteration is registered it will permit employees in a 
miscellany of vocations including skilled and 
unskilled, professionals, managers, supervisors and 
those whom they supervise to operate within one 
house union and it is quite inevitable that there will 
be overlapping of eligibility for membership. The 
objectors have demonstrated to a certain degree that 
overlapping will occur and we do not doubt that it 
would lead to disputation between registered organ- 
isations. For the applicant to grant exclusions in 
favour of registered organisations which employees 
of the agencies are eligible to join would defeat the 
purpose of the proposed alteration. 

The finding of fact that the amendment would give rise 
to an overlapping of membership between the appellant 
and other registered organisations is not open to 
challenge. After reviewing relevant statutory provisions 
and referring to the substance of evidence given by the 
appellant's principal witness, Mr Riley, the Full Bench 
concluded: 

On what is before us it appears that a considerable 
number of those employed by agencies, though of 
different vocations, share a common interest largely 
because of the nature of the service performed and 
its attendant problems. This application rests on the 
proposition that the kind of problems outlined by 
Mr Riley will best be resolved if all of those 
employees are members of one union though we are 
not fully convinced of that. We are obliged to 
recognise that registered organisations to which we 
have referred have a legitimate concern for many of 
the employees who will be directly affected. Such 
organisations would be expected to address matters 
affecting the interests of those they represent and 
would normally possess the means to do so consis- 
tently with the objects of the Act. We are not 
entitled to overlook the legitimate interests of 
existing unions and enough has already been said 
about our obligation to discourage overlapping of 
eligibility for membership. 

It is our conclusion that we must refuse the 
present application because as we have found there 
is more than one registered organisation whose rules 
relating to membership enable it to enrol as a 
member some of the persons eligible pursuant to the 
proposed alteration to the rules of the applicant 
organisation to be its members and we are not 

satisfied that at this time there is good reason 
consistent with the objects prescribed in section 6 to 
permit registration of the proposed alteration. 

The first ground of appeal asserts that the Full Bench 
failed to consider the position of health workers. It 
appears to be the fact that subsequent to the filing of the 
application a change in government policy has resulted in 
certain health workers who were formerly employed by 
the State Health Department (and as such were eligible 
for membership of the appellant) are now employed, 
doing exactly the same work as before, by Aboriginal 
agencies. However, by reason of this change they have 
ceased to be eligible for membership of the appellant. I 
do not understand it to have been said on behalf of the 
appellant that the employees in question will cease to be 
eligible for membership of any registered organisation at 
all but even if that were the case I do not think it would 
make any difference to the result of the appeal. 

The appellant complains that the Full Bench, having 
failed to specifically mention the changed position of the 
health workers, and particularly having failed to indicate 
its approval of an amendment which would maintain 
those workers' eligibility as members of the appellant, 
has erred in law. Notwithstanding what may appear to be 
a fairly persuasive argument in favour of this aspect of 
the appellant's case before the Full Bench I am unable to 
detect any error of law on the part of the Full Bench. 
What rule of law has been breached, ignored or 
misapplied does not appear from the grounds of appeal 
or from the argument presented. It is certainly not a rule 
of law that a union is entitled to preserve intact its 
existing membership notwithstanding a change in the 
identity of the members' employer. 

The Full Bench applied a single broad principle to the 
determination of the whole application and in my 
opinion, rightly so. It directed its attention to two 
questions, first, whether there is a registered organisation 
whose rules relating to membership enable it to enrol as a 
member some or all of the persons who would be eligible, 
pursuant to the proposed amendment, to be members of 
the appellant and second, having answered the first 
question in the affirmative, it considered whether it was 
satisfied that any good reason consistent with the objects 
prescribed at section 6 of the IRA existed which would 
justify it to permit registration. Having answered the 
second question in the negative, it considered itself 
bound to refuse the application. The significance of these 
questions is found in the IRA section 55 (5) [which by 
virtue of section 62 (4) applies to an application of this 
type]. It requires that: 

... the Full Bench shall refuse an application by 
the organisation under this section if a registered 
organisation whose rules relating to membership 
enable it to enrol as a member some or all of the 
persons eligible, pursuant to the rules of the first- 
mentioned organisation, to be members of the first- 
mentioned organisation unless the Full Bench is 
satisfied that there is good reason, consistent with 
the objects prescribed in section 6, to permit 
registration. 

One of the principal objects of the Industrial Relations 
Act 1979 is to encourage the formation of representative 
organisations of employers and employees and their 
registration under the Act [IRA section 6 (e)]. This object 
is, however, subject to the caveat contained in the same 
paragraph that as far as practicable overlapping 
eligibility for membership of such organisations is to be 
discouraged. 

The undesirability of creating situations which could 
give rise to competition for membership between 
industrial unions has been recognised since 1902 and in 
the modern industrial context it would be difficult indeed 
to mount a credible argument to the contrary. It is not 
without some interest that this state of affairs was 
apparently not recognised in 1900 when with the passing 
of the Industrial Conciliation and Arbitration Act 

43471—2 
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provision was first made for registration of industrial 
unions but without imposing any restraint in circum- 
stances that would give rise to overlapping of member- 
ship. It did not take Parliament long to appreciate the 
problem and in the 1902 re-enactment of the Industrial 
Conciliation and Arbitration Act provisions were 
inserted "in order to prevent the needless multiplication 
of industrial unions connected with the same industry in 
the same locality" (Industrial Conciliation and Arbitra- 
tion Act 1902, section 10). The formula then applied to 
meet the situation was to require that the Registrar refuse 
registration where in the same locality and connected 
with the same industry there existed a union to which the 
members of the applicant body could conveniently 
belong. These provisions were substantially re-enacted in 
the Industrial Arbitration Act 1912 (then section 19, later 
renumbered section 21). The only changes made were to 
make the refusal on the part of the Registrar 
discretionary rather than absolute and to provide that it 
may be exercised additionally when the bulk of the 
members of the applicant society could conveniently 
belong to a registered union. 

The Industrial Arbitration Act 1912 ceased to operate 
upon the coming into force of the Industrial Relations 
Act 1979 (then called Industrial Arbitration Act 1979). 
A number of significant changes were made in the new 
statute. For the first time Parliament saw fit to declare 
the principal objects of the legislation although none of 
the seven paragraphs specifically referred to the registra- 
tion of unions. The Full Bench was given a discretion to 
refuse to authorise registration of a union if it was of 
opinion that registration was not necessary or desirable 
for or would not be likely to advance the purposes and 
objects of the Act. [Industrial Arbitration Act 1979, 
section 55 (4).] Very substantial further changes were, 
however, wrought by the Acts Amendment and Repeal 
(Industrial Relations) (No. 2) Act 1984 which came into 
force on 1 March 1985. Apart from changing the name of 
the statute to the Industrial Relations Act and 
abandoning the traditional term "union" in favour of 
the term "organisation" the amendment replaced the 
original principal objects with a series of more specific 
objects including paragraph (e) referred to earlier in 
these reasons. Section 55 (4) was amended to remove the 
discretionary power to refuse registration in the event of 
the Full Bench being of opinion that it was not necessary 
or desirable or would not be likely to advance the 
purposes and objects of the Act and in lieu the present 
section 55 (5) was added. 

By any measure, the changes made by the 1984 amend- 
ment indicate a clear legislative intention that for the 
future at least overlapping of union membership is to be 
avoided unless the Full Bench is satisfied that there is 
good reason to the contrary |t3ome particular features of 
section 55 (5) warrant consideration in this context. First, 
it is expressed in mandatory terms. Registration is to be 
refused unless good cause is shown. Second, the factual 
criterion giving rise to the operation of the subsection is 
the existence of a registered organisation whose rules 
relating to membership enable it to enrol as a member 
some or all of the persons eligible to join the applicant. It 
is no longer a case of considering whether ' 'the members 
or the bulk of the members" may conveniently belong to 
a registered union. It is sufficient if "some" potential 
members of the applicant body are eligible for member- 
ship of a registered organisation. No doubt, in any 
particular case the Full Bench will take account of the 
extent of the potential overlapping in determining 
whether or not it is satisfied that there is good reason to 
permit the new registration but that is a matter for the 
Full Bench to consider and is not something which the 
statute seeks to control by laying down criteria. A third 
feature of section 55 (5) is that there is now a very specific 
object directly related to the question of union registra- 
tion and particularly overlapping of membership 
between unions and that is expressed in positive terms 
indicating an intention that so far as practicable 
overlapping should be discouraged. / 

It will be a very rare case indeed in which an 
unsuccessful applicant for registration can be heard to 
say that the Full Bench has committed an error of law in 
not being satisfied that good reason exists to permit 
overlapping registrations. I hesitate to suggest that this 
can never occur although I cannot at this stage contem- 
plate circumstances in which it may arise. One can 
contemplate a situation in which the Full Bench may in 
the absence of any evidence at all indicate that it is 
satisfied that good reason exists to permit overlapping 
and in that case perhaps an objector could challenge the 
result but where, after having heard all of the evidence, 
the Full Bench is not satisfied that good reason exists it 
cannot cast any doubt on the integrity of the decision to 
say as the appellant in this case says, that in its written 
reasons the Full Bench has not canvassed all of the 
various factual circumstances which the appellant says 
ought to have persuaded the Full Bench to reach a 
contrary opinion. 

It is beyond question that in considering the applica- 
tion the Full Bench did not misunderstand either the 
facts of the case or the appropriate rule to be applied 
thereto. In these circumstances the appellant has failed to 
establish any error of law which justifies it invoking the 
jurisdiction of this Court. I would dismiss the appeal as 
being incompetent. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 6 of 1985. 

In the matter of an appeal from the decision of the Full 
Bench of the Western Australian Industrial 
Relations Commission given on 21 June 1985 in 
matter No. 1079 of 1984 between the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch, 
Appellant and Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA 
Branch; Hospital Salaried Officers Association of 
Western Australia (Union of Workers); the 
Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch, 
Objectors. 

Before Mr Justice Brinsden (Presiding Judge), 
Mr Justice Kennedy, 

and Mr Justice Olney. 
Friday, 18 October 1985. 

Order. 
HAVING heard Mr J.A. McGinty for the Appellant and 
Mr J.A. Smith for the Objectors in the appeal herein 
from the decision of the Full Bench of the Western 
Australian Industrial Relations Commission given on 21 
June 1985 in Matter No. 1079 of 1984, the Court doth 
hereby order the appeal be dismissed. 

K. SCAPIN, 
Clerk of the Court. 

/ 
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FULL BENCH — 

Appeals against decision 
of Commission — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 754 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Appellant and 
Swan Portland Cement Limited, Respondent. 

Before the Full Bench. 
His Honour the Acting President S.R. Edwards, 

Senior Commissioner B.J. Collier, 
and Commissioner G.G. Halliwell. 

The 31st day of October 1985. 

Mr L.A. Jackson (of Counsel) on behalf of the 
appellant. 

Mr J. Birman on behalf of the respondent. 

Reasons for Decision. 
THE ACTING PRESIDENT: This is the unanimous 
decision of the Full Bench to an appeal from an order 
made by Mr Commissioner O.K. Salmon on 9 September 
1985. To understand the issues raised by the appeal it is 
necessary that the recitals and the commands which 
together constitute the order be set out. The appellant is 
one of six industrial organisations of employees which 
were named in the heading of the order. 

Order. 
WHEREAS on the 26th day of August 1985 a 
direction was issued in respect of a strike by 
employees of Swan Portland Cement Limited; and 
whereas a return to work as directed did not take 
place; and whereas on the 9th day of September 
1985 at a conference held pursuant to section 44 of 
the Industrial Relations Act 1979 Swan Portland 
Cement Limited requested that the Commission 
make an order requiring employees to return to 
work; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, having referred the matter 
in dispute for hearing and determination by the 
Commission in Court Session, do hereby order — 

That the Australasian Society of Engineers, 
Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch 
and Others are ordered to immediately instruct 
each of their members employed by Swan 
Portland Cement Limited to cease all industrial 
action in support of claims for improved long 
service leave conditions and to return to normal 
employment forthwith; 

And that each of the said members is ordered 
to immediately cease taking part in industrial 
action for the said purpose and to return to 
normal employment as instruct by their unions. 

Dated at Perth this 9th day of September 1985. 

(Sgd.) O.K. SALMON, 
Commissioner. 

The documented events which led to the making of the 
order began on 15 August 1985. On that day the 
respondent to this appeal lodged an application with the 
Commission seeking "a Conference". The application 
was accompanied by two schedules. Schedule "A" was a 
list of the six organisations. Schedule "B" was in the 
following terms:— 

Statement. 
At 7.30 a.m. on Thursday 15 August 1985, 

approximately 160 employees of Swan Portland 
Cement Limited, eligible to be members of the 

respondent group of unions, commenced strike 
action in support of their claim for Long Service 
Leave to be introduced for employees after 10 years' 
service. 

The applicant has been advised a further meeting 
of its employees has been scheduled for Thursday 
morning 20 August 1985 but no indication has been 
given as to a likely date of resumption of work. 

Accordingly, we request a conference of the 
parties, at which representatives of each of the 
respondent unions be requested to attend. 

On 30 August a memorandum was issued by Mr 
Commissioner Salmon. The memorandum referred to 
each of the six organisations in its heading but in it they 
were referred to as "claimants". 

Again it is prudent that, save for its heading, the 
memorandum be referred to in its entirety. 

Memorandum of Matters for Hearing 
and Determination Under Section 44. 

The matter described in the schedule annexed 
hereto, signed by me for identification, is a matter 
which, at the conclusion of a conference held by me 
in accordance with section 44 of the Industrial 
Relations Act 1979 on 20th, 21st, 22nd and 26th 
days of August 1985 had not been settled by 
agreement between the abovenamed parties. 

Dated at Perth this 30th day of August 1985. 

(Sgd.) O.K. SALMON, 
Commissioner. 

There was a schedule to the memorandum and it was in 
the following terms:— 

Schedule. 
The Australasian Society of Engineers, Moulders 

and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch and Others 
hereby claim: 

That notwithstanding the long service leave 
conditions in any award, employees of Swan 
Portland Cement shall be entitled to a period of 
13 weeks' long service leave with pay after 10 
years' continuous service. 

Or alternatively: 
That notwithstanding the long service leave 

conditions prescribed in any award, employees 
of Swan Portland Cement may elect to take a 
period of long service leave with pay after 10 
years' continuous service. Such period of leave 
shall be the same proporation of 13 weeks as the 
length of continuous service is a proportion of 
15 years. 

Long service leave availed of by employees 
under this arrangement shall be in substitution 
for and not additional to the period of leave 
entitlements prescribed by award. 

Swan Portland Cement Limited refuses this 
claim. 

(Sgd.) O.K. SALMON. 
In essence the argument of the appellant is that Mr 

Commissioner Salmon was without jurisdiction to make 
an order which imposed an obligation upon the appellant 
and which rendered it liable to the imposition of a 
penalty if the order was not observed [see section 84A (5) 
of the Industrial Relations Act 1979] for two reasons. 

First the appellant contends that the Commission 
lacked jurisdiction because of the procedures which it 
followed and because of the provisions of the Act. 
Second it is said that there was a failure by the Commis- 
sion at first instance to heed the rules and requirements 
of natural justice and in particular to follow a primary 
requirement of them which is rooted in the audi alteram 
partem maxim of the common law. A decision reached in 
breach of the maxim is void and a nullity [Anisiminic Ltd 
v. Foreign Compensation Commission (1969) 2 AC 147]. 
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The appeal is brought pursuant to section 49 of the 
Act. By subsection (2a), it is provided that an appeal does 
not lie to the Full Bench "from a finding unless, in the 
opinion of the Full Bench, the matter is of such 
importance that, in the public interest, an appeal should 
lie". 

The term "finding" is defined in section 7 (1) to 
mean:— 

A decision, determination or ruling made in the 
course of proceedings that does not finally decide, 
determine or dispose of the matter to which the pro- 
ceedings relate. 

The Commission's commands of 9 September are 
embodied in a document which on its face claims to be an 
order. Although the term "decision" is defined in 
section 7 (1) as including an award, order, declaration or 
finding, it is clear enough that the provisions of section 
49 require the Full Bench to be satisfied that the requisite 
importance exists where the subject of the appeal does 
not finally dispose of an issue between the parties and 
where as in this case it relates to industrial action which is 
no more than a manifestation of the existence of the issue 
(see also Western Australian Police Union of Workers v. 
The Hon Minister for Police 61 WAIG 1911). 

One question which is raised directly by the appeal is 
the power of and the circumstances in which the 
Commission may make an order requiring the cessation 
of industrial action. That is of profound significance to 
the day to day work of the Commission and it is of such 
importance that in the public interest an appeal should 
lie. Accordingly at the hearing of the appeal the appellant 
was advised that the Full Bench had formed the requisite 
opinion. 

In his order Mr Commissioner Salmon recited that an 
industrial matter, namely the claim by the six organisa- 
tions for improved long service leave conditions, had 
already been referred for hearing and determination. It 
was to the Commission in Court Session that the matter 
had been referred. In our view Mr Commissioner Salmon 
was not thereafter empowered to make any order with 
respect to the matter which had been referred by 
memorandum because by then it was the Commission in 
Court Session which was seized of it. By section 15 (2) it 
is provided that "the Commission in Court Session shall 
be constituted by not less than three Commissioners 
sitting or acting together". 

Although section 44 (7) (b) enables the Commission on 
its own motion to convene a compulsory conference 
where industrial action has occurred or is likely to occur, 
an order requiring the cessation of industrial action 
cannot be supported except by reference to the powers 
conferred by section 32. And by 9 September those 
powers were reposited in the Commission in Court 
Session. They were not available to Mr Commissioner 
Salmon. Although there has been nothing'raised in argu- 
ment to suggest that Mr Commissioner Salmon could not 
convene a compulsory conference on his own motion 
once he was satisfied that industrial action was 
occurring, the reference of the matter to another arm of 
the Commission had denied him the powers thus con- 
ferred upon it by section 32. Patently the powers 
contained in section 44 (6) are limited to the making of 
suggestions and directions. 

In our view that is sufficient to dispose of the appeal. 
There were however a substantial number of 

additional submissions put to the Full Bench in support 
of the proposition that the order ought to be quashed. 
For example Mr Jackson submitted that the appellant 
had been denied natural justice because it had not been 
alerted to the fact that an order was about to issue and as 
a consequence was denied a fair hearing. It was also 
suggested that the order was a nullity because the 
commands did not specifically name the appellant — 
notwithstanding that the heading did. In addition it was 
argued that the order was defective, and should be 
quashed, because the recital in the order that' 'a return to 
work as directed did not take place" was erroneous. 

According to that argument the direction of 26 August 
was limited to directing the Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch and 
Others to instruct their members to cease all industrial 
action and to return to normal employment. That was 
erroneous it was suggested because the direction was to 
the organisations to do something and was not a 
direction to return to work. Furthermore it was 
suggested that the order was defective because an 
industrial organisation of employees cannot be ordered 
to do something which is not expressly or by implication 
permitted by its rules. There were other submissions. 

There is however sufficient reason in these proceedings 
for it to be inappropriate for the Full Bench to express a 
view about the validity of those submissions. 

Although the respondent appeared at the appeal, Mr 
Birman made no submissions in response to the argu- 
ments of the appellant and as a consequence the appeal 
was argued ex parte. Accordingly the Full Bench should 
not express any views which are not necessary to dispose 
of the appeal — it is only proper that they be left to be 
decided at another time. 

We would allow the appeal and quash the order. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 754 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Appellant and 
Swan Portland Cement Limited, Respondent. 

Before the Full Bench. 
His Honour the Acting President S.R. Edwards, 

Senior Commissioner B.J. Collier, 
and Commissioner G.G. Halliwell. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 22nd day of October 1985 and having 
heard Mr L.A. Jackson (of Counsel) on behalf of the 
appellant and Mr J. Birman on behalf of the respondent 
and the Full Bench having reserved judgment on the 
matter and judgment being delivered on the 31st day of 
October 1985 wherein the Full Bench unanimously 
upheld the appeal and gave reasons therefor, it is this 
day, the 31st day of October 1985 ordered that:— 

1. The appeal be upheld; and 
2. The order issued by Mr Commissioner O.K. 

Salmon on the 9th day of September 1985 in matter 
No. C393 of 1985 be quashed. 

By the Full Bench. 

(Sgd.) S.R. EDWARDS, 
[L. S. ] Acting President. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 675 of 1985. 

Between Reginald Simons, Appellant and Business 
Computers International Pty Ltd, Respondent. 

Before the Full Bench. 
His Honour the Acting President S.R. Edwards, 

Senior Commissioner B.J. Collier, 
and Commissioner O.K. Salmon. 
The 15th day of October 1985. 

Mr R. Simons on his own behalf. 
Mrs P.E. Bentley on behalf of the respondent. 

Reasons for Decision. 
THE ACTING PRESIDENT: This is an appeal from a 
decision of Mr Commissioner G.A. Johnson delivered 
on 12 August 1985 dismissing in part a claim brought by 
the appellant pursuant to section 29 (b) (ii) of the 
Industrial Relations Act 1979. By his claim the appellant 
had sought a benefit alleged to be due to him under a 
contract of service with the respondent. A component of 
the claim was allowed but it is not relevant to the issues 
raised by this appeal. 

On 29 August 1984 in response to an advertisement 
placed by the respondent seeking the employment of a 
senior computer systems analyst, the appellant attended 
the business premises of the respondent for an interview 
to determine his suitability for the advertised position. 
The appellant was then enjoying leave from other 
employment but during the course of the day was offered 
and accepted the position with the respondent. 

On the following day the appellant enrolled in a course 
or seminar being conducted to introduce a new computer 
software package to the market. The course was to be 
held during the ensuing week and was seen by both 
parties as being at the very least valuable to them. 

It is clear from the oral evidence and from a letter from 
the respondent to the appellant of 30 August 1984, in 
which the offer of employment was confirmed, that the 
respondent was eager to employ the appellant and to see 
him participate in the course. The letter also confirms the 
appellant's oral evidence that the author of the letter, a 
director of the respondent, was to make contact with the 
appellant's then employer in an endeavour to obtain his 
early release from the contract of service by which he was 
bound. 

The case for the appellant was that it was an express 
term and condition of his contract of service with the 
respondent that he was to be allowed a week's leave in 
January 1985 in return for and in consideration of his 
participation in the course and his surrender of the 
holiday he was then taking. That week's leave was 
according to the evidence to be taken in addition to 
whatever other leave had by then accrued. 

It is common ground that the appellant began work 
with the respondent on 10 September 1984, several days 
after the completion of the course. On 19 December 1984 
the appellant tendered his resignation to the respondent. 
In accordance with the terms of the notice of resignation, 
the appellant left the employ of the respondent on 4 
January 1985. 

He did so without having taken the week's leave which 
had been agreed upon and by his claim the appellant 
sought an order for the payment by the respondent of 
one week's salary in lieu of it. 

The claim was dismissed by Mr Commissioner 
Johnson whose reasoning was that: 

Turning to the first claim for payment in lieu of 
the week's leave. It appears that little turns on 
whether the applicant was directed to take the 
course or whether he was merely encouraged. The 
essential factor is the agreement to permit the 
employee to take a week's leave with pay to run with 
his annual leave in January 1985. The employer was 

relieved of that obligation by the termination of 
employment on January 4. There was no agreement 
for payment in lieu and the claim must fail. 

The notice of appeal contains at least one ground 
which can fairly be described as irrelevant because it 
seeks to raise issues not aired in the proceedings at first 
instance. By way of example the notice of appeal includes 
the following ground: 

Upon resignation, the appellant could have 
ceased work immediately, substituting his holiday 
entitlements for the two weeks of work owing 
(which is a very common practice in this business 
and one that was followed by appellant's (sic) 
previous employer allowing for an expedited release 
to BCI). 

That issue was not raised at first instance, nor is it 
supported by any evidence. 

By section 49 (4) of the Act it is provided that an appeal 
to the Full Bench: 

shall be heard and determined on the evidence 
and matters raised in the proceedings before the 
Commission . . . 

The provision does no more than state the general law 
applicable to appeals. 

In any event the material reveals that both parties were 
afforded and urged to take every opportunity of exhaust- 
ing the issues between them. That the appellant did not 
do so whilst perhaps unfortunate is nevertheless 
dispositive of those grounds of appeal which seek to raise 
new matters. 

That being the case the short point for determination 
by the Full Bench is whether or not it has been demon- 
strated that the Commission at first instance erred in 
disposing of the question in the manner disclosed by Mr 
Commissioner Johnson's reasoning. 

On the matters raised before the Commission at first 
instance the question requires an analysis of the terms of 
the contract of service negotiated between the parties on 
29 August 1984, for there is no material which suggests 
that there was any alteration or amendment to those 
terms thereafter. 

The jurisdiction of the Commission which is founded 
by proceedings brought under section 29 (b) (ii) of the 
Act is judicial. It is not arbitral or legislative. The 
Commission's jurisdiction is thus limited to the ascer- 
tainment of existing rights by a determination of whether 
or not an employee has been denied a benefit, not being a 
benefit under an award or an order, to which the 
employee is entitled under a contract of service. 

Invariably contracts of service which operate free of 
the prescriptive effects of an award or order will be 
conceived and born in negotiations which are not 
exhaustive of the remedies which are to apply to the 
resolution of every conceivable incident. Accordingly 
although the Commission's jurisdiction in proceedings 
such as these is judicial, there is always room for the 
Commission to grant relief which has at its roots the 
ascertainment of rights and obligations which can fairly 
and properly be implied as terms of the contract of 
service. In proceedings under section 29 (b) (ii) of the Act 
it is not therefore necessary for an employee to rely upon 
an express term whether oral or written where the law 
otherwise recognises that there is legitimate room for the 
implication of the term relied upon by an applicant. 

In saying that I am doing no more than restating the 
principles which have previously been enunciated by the 
Commission and which are inherent in the three 
authorities which were cited by Mrs Bentley. They were 
Taylor v. Farquies Restaurant (60 WAIG 1285), Osborne 
v. Vitasovic Farms (60 WAIG 416) and Lyons 
Advertising Service v. Mil Nerad (61 WAIG 854). 

In Taylor, Halliwell C. carefully analysed a number of 
leading authorities which were at that time accepted as 
being the relevant guide to the circumstances in which 
terms could be implied into contracts. 



2040 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 65 W.A.I.G. 

The passage of time has seen those authorities 
rendered the poor cousins of two important decisions of 
the High Court of Australia. They were in BP Refinery 
Pty Ltd v. Hastings Shire Council (1978) 52 ALJR 20 and 
Codelfa Construction Pty Ltd v. State Rail Authority of 
New South Wales (1982) 56 ALJR 459. 

At the end of the day however, the relevant principles 
have been refined rather than changed. In Codelfa, 
Mason J said at 461: 

The implication of a term is to be compared, and 
at the same time contrasted, with rectification of the 
contract. In each case the problem is caused by a 
deficiency in the expression of the consensual agree- 
ment. A term which should have been included has 
been omitted . . . with implication the term is one 
which is presumed that the parties would have 
agreed upon had they turned their minds to it — it is 
not a term that they have actually agreed upon. 
Thus, in the case of the implied term the deficiency 
in the expression of the consensual agreement is 
caused by the failure of the parties to direct their 
minds to a particular eventuality and to make 
explicit provision for it . . . 

For obvious reasons the courts are slow to imply a 
term. In many cases, what the parties have actually 
agreed upon represents the totality of their willing- 
ness to agree; each may be prepared to take his 
chance in relation to an eventuality for which no 
provision is made . . . 

Accordingly, the courts have been at pains to 
emphasize that it is not enough that it is reasonable 
to imply a term; it must be necessary to do so to give 
business efficacy to the contract . . . 

The conditions necessary to ground the imphca- 
tion of a term were summarised by the majority in 
BP Refinery Pty Ltd v. Hastings Shire Council . . . 

(1) it must be reasonable and equitable; 
(2) it must be necessary to give business 

efficacy to the contract, so that no term 
will be implied if the contract is effective 
without it; 

(3) it must be so obvious that' 'it goes without 
saying"; 

(4) it must be capable of clear expression; 
(5) it must not contradict any express term of 

the contract. 
The negotiations which were conducted between the 

appellant and the respondent were on any view as brief as 
they were informal. 

Nevertheless it is to the express and the implied terms 
of the bargain struck on 29 August 1984 that one must 
turn to determine whether the appellant i^ entitled to the 
payment of a sum in lieu of taking a week's leave in 
January 1985. 

The transcript reveals the following exchanges during 
the course of the proceedings at first instance. 

At all material times Mr Biltoft was a director of the 
respondent and it was he who conducted the interview 
with the appellant. The evidence from which I quote is 
that of the appellant: 

JOHNSON C.: Can you remember how it was put 
to you by Mr Biltoft that you should attend this 
course? . . . Not in the exact words, but it was that if 
I wanted the job then I had to take this course 
because it was the very essence of the thing I had to 
do afterwards. It is a completely new concept in 
design of a certain software package. I had to 
respond the very same day because of the fact that 
the course started the next day. 
JOHNSON C.: I take it that because there has been 
a disagreement over the payment for that week 
nothing was, said about payment? . . . No, nothing 
was said about payment. The deal was that, looking 
just at a calendar, come next January, after that 
moment I would not have enough holidays accrued 

in order to go on holidays so we agreed on me taking 
this week later on as a holiday week rather than 
putting the date of commencement of the job at an 
earlier date. 

The transcript also reveals the following subsequent 
exchange: 

JOHNSON C.: Did you in fact have a week's 
holiday at some subsequent time? . . . No, because 
when January arrived I left the company. Yes, I had 
my holiday but in fact my last working day was 4 
January, if I recall correctly, and we went on 
holiday the very next day, supposedly in the two 
week period that was made up of this week and the 
accrued holidays that I had after the duration of the 
employment. 

You had better go through that again for me, I do 
not quite follow it? . . . Okay. I have been employed 
for four months by BCI. During those four months I 
have accrued, according to the calculations of the 
current accountant, 6.43 days or something — I 
should refer to my notes. So that is basically one 
week, and this week in compensation for the course 
made up the second week. That is the claim I am 
making at the moment. 

You were paid the pro rata annual leave? ... That 
is right. 

But not the week in lieu of that course you took? 
. . . Correct, and the pro rata week has been paid 
according to my initial salary. 

When Mr Biltoft (who also appeared for the respon- 
dent at the proceedings at first instance) was invited to 
cross examine the appellant he said this: 

There is no dispute with the facts that have been 
raised, only the context and the interpretation that 
may be placed on them. I do not think that any 
question would serve to help in that area. 

It is an abiding myth held by many in the community 
that a contract of service which includes an entitlement to 
take leave necessarily carries with it an obligation by an 
employer to pay a sum equal to the salary or wage 
applicable if the leave is not taken. 

There are of course many occasions when such an 
obligation is conferred by award prescription. Nor do I 
wish to suggest that there will not also be times when the 
notion can be implied as a term of the contract of service. 
In my view however, such is not the case here. The terms 
of the contract of service between the appellant and the 
respondent entitled the appellant to an additional week's 
leave to be taken contemporaneously with whatever 
other leave had accrued by the time in January 1985 that 
the appellant elected to take leave. In my view if anything 
is to be implied into the contract, it is that the appellant 
would only be entitled to take leave if there existed a 
contract of service at the time the leave was to be taken. 

Although I do not doubt that the appellant genuinely 
believed that his contract entitled him to a payment in 
lieu if the week's leave in January was not taken, the 
material does not in my view permit the Full Bench to 
imply a term which is consistent with that belief. 

The fact is that the appellant elected to terminate his 
contract of service at a time before there was vested an 
entitlement to the taking of the leave. 

Although it is admitted that the appellant surrendered 
the enjoyment of a holiday to enrol in the course, and 
could reasonably expect compensation for that loss, the 
evidence falls short of permitting me to comfortably 
conclude that the respondent would have spontaneously 
agreed to the term relied upon by the appellant if when 
the bargain was struck the parties had turned their minds 
to the question. 

Unless that assumption can be safely made, there is no 
room for the implication of such a term (see principle 3 
of the portion of the judgment in BP Refinery cited with 
approval by Mason J together with his reference to the 
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requirement that' 'with implication the term is one which 
is presumed that the parties would have agreed upon had 
they turned their minds to it")- 

Indeed there is some evidence of a contrary view by the 
respondent. 

The transcript reveals that Mr Biltoft said: 
JOHNSON C.: In the letter of resignation he refers 
specifically to the week that was occupied by that 
course, that he expected compensation for it. Did 
that provoke any response from you? . . . Yes, the 
response I gave to him was that he didn't commence 
employment with BCI to resign in three months' 
time; BCI had had no benefit out of that course and 
as a result of the resignation was unlikely to get it; 
that the offer was made to him that he would be 
compensated time in lieu with pay naturally and the 
fact that he wanted to leave on 4 January would 
simply preclude BCI, or give the opportunity for 
him to take time in lieu as agreed and that as a result 
of that the time in lieu issue was simply not in issue. 

In his grounds of appeal, and again at the hearing of 
the appeal, the appellant has suggested that there is room 
for the implication of such a term first because his notice 
of resignation contained a reference to his claim to be 
entitled to a payment in lieu and second because he was 
not alerted to any dispute about the claim until the last 
day of his employment. In my view that is not a 
persuasive argument because the respondents alleged 
failure to debate the issue until that day cannot operate 
as a reason for the retrospective implication of a term any 
more than can the appellant's unhappy misconception of 
the effect of the terms of the contract of service assist the 
Commission in its task of construing them [see James 
Miller and Partners Ltd v. Whitworth Estates (1970) AC 
583 at 603], 

As I have already observed the appellant elected to 
terminate his contract of service at a time before there 
was vested an entitlement to the taking of the leave. In 
the absence of an express or implied term suggesting 
otherwise that cannot be said to give the appellant an 
entitlement to a sum of money in lieu of the leave being 
taken. 

In my opinion Mr Commissioner Johnson was correct 
in both his reasoning and his decision. 

I would dismiss the appeal. 

SENIOR COMMISSIONER COLLIER: I agree that the 
appeal should be dismissed and I have nothing to add. 

COMMISSIONER SALMON: I agree with the reasons 
of the Acting President. I also agree that the appeal 
should be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 675 of 1985. 

Between Reginald Simons, Appellant and Business 
Computers International Pty Ltd, Respondent. 

Before the Full Bench. 
His Honour the Acting President S.R. Edwards, 

Senior Commissioner B.J. Collier, 
and Commissioner O.K. Salmon. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 8th day of October 1985 and having 
heard Mr R. Simons on his own behalf and Mrs P.E. 
Bentley on behalf of the respondent and the Full Bench 
having reserved judgment on the matter and judgment 

being delivered on the 15th day of October 1985 wherein 
the Full Bench unanimously dismissed the appeal and 
gave reasons therefor, it is this day, the 15th day of 
October 1985 ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) S.R. EDWARDS, 
[L.S.] Acting President. 

FULL BENCH — 
Appeals against decisions of 

Industrial Magistrate — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 671 of 1985. 

Between Antonino Salvatore Caccamo, Industrial 
Inspector of the Office of Industrial Relations, 
Appellant and Kevin Henry Holliday and Joyce Eva 
Holliday trading as Central Electronics — Wongan 
— Moora, Respondents. 

Before the Full Bench. 
His Honour the Acting President S.R. Edwards, 

Senior Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 
The 9th day of October 1985. 

Mr G.M. Overman (of Counsel) and with him Miss B. 
Spain (of Counsel) on behalf of the appellant. 

Mr P.J. Gethin (of Counsel) and with him Miss M. 
Sherborne (of Counsel) on behalf of the respondents. 

Reasons for Decision. 
THE ACTING PRESIDENT: This is an appeal from the 
decision of an Industrial Magistrate, Mr K.F. Chapman 
S.M. delivered on 8 August 1985 in which the learned 
Industrial Magistrate dismissed a complaint brought by 
the appellant alleging a contravention by the respondents 
of Clause 15 of the Shop and Warehouse (Wholesale and 
Retail Establishments) Award No. 32 of 1976. At all 
material times the respondents carried on business as a 
retailer of electrical goods at Wongan Hills and there is 
no debate that during the proceedings it was proved that 
their business fell within the area and scope of the award. 

It is common ground that between 4 May 1984 and 2 
October 1984 the respondents employed one Steven 
Phillip Thompson and that he was entitled to the terms 
and conditions of employment prescribed by the award 
for an adult shop assistant. 

On 2 October 1984 the male respondent orally 
terminated Mr Thompson's employment and, consistent 
with Clause 20 of the award, paid him a week's wage in 
lieu of notice. 

By Clause 15 (4) (Annual Leave) of the award it is 
provided that:— 

(a) If after one month's continuous service in any 
qualifying 12 monthly period a worker leaves his 
employment or his employment is terminated by the 
employer through no fault of the worker (my 
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emphasis), the worker shall be paid 3.08 hours' pay 
at his ordinary rate of wage in respect of each 
completed week of continuous service. 

(b) In addition to any payment to which he may 
be entitled under paragraph (a) of this subclause, a 
worker whose employment terminates after he has 
completed a 12 monthly qualifying period and who 
has not been allowed the leave prescribed under this 
award in respect of that qualifying period shall be 
given payment as prescribed in subclauses (1) and (2) 
(a) of this subclause in lieu of that leave or, in a case 
to which subclause (7) or (11) of this clause applies, 
in lieu of so much of that leave as has not been 
allowed unless — 

(i) he has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which he has been dis- 
missed occurred prior to the completion of 
that qualifying period. 

The case for the appellant is that the respondents 
contravened Clause 15 (4) (a) of the award because they 
failed to pay to Mr Thompson the prescribed sum in lieu 
of annual leave. The learned Industrial Magistrate 
dismissed the complaint because he was not satisfied that 
it had been proved that the termination of the contract of 
service had not been occasioned by the fault of Mr 
Thompson. In his reasons for decision he said:— 

On Mr Thompson's own evidence one gains the 
impression that the methods he employed during the 
course of his employment were far from business- 
like. I have carefully considered the evidence and 
have had opportunity of seeing and hearing each of 
the witnesses give their evidence. I accept the 
account as given by Mr and Mrs Holliday to be the 
truth and where their evidence differs from that of 
Mr Thompson I reject Mr Thompson's evidence. 

It is my view, when one takes into account the 
whole of the award, that the term "through no fault 
of the worker" denotes a lesser standard than the 
term "misconduct". However, in view of the 
"penalty" imposed, namely the loss of annual leave 
payment, I accept that the "fault" would need to be 
significant. On the evidence before me I am satisfied 
that the employment of Mr Thompson was 
terminated because of his attitude towards the 
clients of the business and for the way in which he 
maintained the records of the business which 
resulted in discrepancies of moneys received and in 
stocks on hand. 

In my view the employment of Mr Thompson was 
terminated through his fault. This fault was 
significant to the degree that it would disentitle him 
to any payment under Clause 15 subclause (4) of the 
award. 

The appellant challenges that finding and the only 
ground of appeal is that:— 

The learned Industrial Magistrate erred in fact 
and in law in holding that the employment of Mr 
Thompson was terminated through the fault of Mr 
Thompson. 

At the hearing of the appeal Mr Overman, of counsel 
for the appellant, sought to expand that ground by 
advancing the following particulars: 

The learned Magistrate erred in law — 
(a) in his interpretation of Clause 15 (4) of 

WA Award No. 32 of 1976; and 
(b) in his interpretation of the word ' 'fault'' in 

subclause (4) (a) of the said clause. 
The learned Magistrate erred in fact — 

(a) in failing to make a finding or findings 
apposite to the proper interpretation of 
Clause 15 (4); and 

(b) in making findings that disclosed fault on 
the part of Mr Thompson. 

Mr Overman conceded that the evidence was capable 
of supporting a finding that the duties which the 
respondents required Mr Thompson to perform 
exceeded his competence, and that the learned Industrial 
Magistrate was entitled to find that the contract of 
service was terminated as a consequence of warranted 
concern by the respondents "for the way in which he 
maintained the records of the business which resulted in 
discrepancies of moneys received and in stocks on 
hand". 

A consideration of the evidence reveals that the 
respondents did have reason to be disappointed with Mr 
Thompson's ability to satisfactorily carry out those 
tasks, for on Mr Thompson's own admission he was 
unable to balance the very basic books and financial 
records of the business. Nor was he apparently able to 
balance moneys received and banked, or to keep an 
adequate record of stock on hand. Nevertheless there 
was no suggestion by either of the respondents, both of 
whom gave evidence, of any dishonesty by Mr 
Thompson and although the respondents asserted that 
the records of the business could not account for an 
apparent deficiency in moneys received by it during the 
term of Mr Thompson's employment, there was neither 
evidence nor any suggestion that Mr Thompson was 
guilty of a conscious or deliberate breach of any 
fiduciary duty he owed to his employers. 

The respondents admitted that they had employed a 
person with no or no adequate training or qualifications 
for the position they offered to Mr Thompson and it is 
clear that he remained almost entirely unsupervised and 
unassisted at the business. For their part the respondents 
worked in another business in another town. 

Mr Overman made no attempt to assert that the 
respondents did not have reason to conclude that their 
employee was unable to carry out the duties required by 
the job. Nor, on the evidence, could he have done so. Mr 
Gethin, of counsel for the respondents, submitted that 
Mr Thompson was not only manifestly unable to 
perform those duties, but that he was wholly indifferent 
to them. 

It is clear on all the evidence that Mr Thompson was 
not without some very serious limitations in the 
performance of the duties of an unsupervised adult shop 
assistant and the evidence is more than capable of 
supporting a finding that it was those limitations which 
led to the respondents terminating his contract of service. 
To his credit Mr Thompson made no attempt to disguise 
his limitations, but rather suggested that he had honestly 
done his best within them. 

The question raised by the appeal is whether the 
learned Industrial Magistrate applied the correct test in 
determining whether Mr Thompson's contract of service 
was terminated "by the employer through no fault of the 
worker". 

With one exception, neither the learned Industrial 
Magistrate nor the Full Bench were acquainted with or 
alerted to any satisfactory authority on the point. The 
clause on which the appeal turns is one very commonly 
encountered in industrial awards throughout Australia 
and it is perhaps surprising that it has not previously been 
the subject of persuasive or authoritative analysis. 

The latitude of the circumstances in which there is 
room for the argument that the root of an employer's 
disquiet with the service being rendered by an employee is 
the "fault" of the employee is very wide. On the one 
hand it could be argued that the slightest and most 
fleeting imperfection in the performance of an 
employee's duties is a fault or a flaw capable of 
disentitling an employee to a pro rata annual leave 
payment where the contract of service is terminated 
before the expiration of 12 months of service. At the 
other end of the forensic extreme it could be argued that 
the clause cannot be so construed unless the actions of 
the employee are culpable in the sense that there is a 
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flagrant and deliberate breach of the employee's 
obligations to the employer which leads to the 
termination of the contract of service. 

The appellant's first argument was not dissimilar from 
that. Mr Overman argued that the clause was not capable 
of being invoked as disentitling an employee to a pro rata 
annual leave payment unless the "fault" alleged was 
equivalent to misconduct, that is to say the contract of 
service is terminated as a consequence of misconduct by 
the employee sufficient to demonstrate an intention by 
the employee to repudiate the contract [see for example 
Laws v. London Chronicle (Indicator Newspapers) Ltd 
(1959) 1 WLR 698 per Lord Evershed at 701], 

Mr Overman acknowledged that subclause 15 (4) (a) 
makes reference to the notion of fault and subclause 15 
(4) (b) depends for its application upon the expression 
"misconduct". Furthermore he accepted the attraction 
of the fundamental rule of statutory interpretation that it 
is to be assumed that different expressions are to be 
afforded a different meaning. Nevertheless he pointed to 
a decision of the Court of Arbitration of Western 
Australia in 1946 when the clause with which these pro- 
ceedings are concerned was said to have had its 
conception and in which, it was argued, the expressions 
were intended to be synonymous. 

In an application to amend the Shop Assistants' 
Award No. 9 of 1937 the Court of Arbitration (26 WAIG 
324) amended that award to include, inter alia, the 
following provisions: 

10.—Holidays. 
(c) Except as hereinafter provided a period of two 

consecutive weeks' leave with payment of ordinary 
wages as prescribed shall be allowed annually to a 
worker by his employer after a period of 12 months' 
continuous service with such employer. 

(e) If after one month's continuous service in any 
qualifying 12-monthly period a worker lawfully 
leaves his employment, or his employment is 
terminated by the employer through no fault of the 
worker, the worker shall be paid one-sixth of a 
week's pay at his ordinary rate of wage in respect of 
each completed month of continuous service. 

(h) A worker who is dismissed for misconduct or 
who illegally severs his contract of service shall not 
be entitled to the benefit of the provisons of this 
clause. 
(My emphasis.) 

Mr Overman argued that the expression "through no 
fault of the worker" should be construed to mean 
"through no fault amounting to misconduct" because as 
I understand the submission the provisions of paragraph 
(h) apply to the entire clause. 

I cannot accept that argument because it assumes that 
the provisions of paragraph (e) cannot operate in 
isolation to the provisions of paragraph (h). 

In my view the clause creates two quite separate 
entitlements which are capable of operating indepen- 
dently from each other. Paragraph (c) of the rule confers 
an entitlement to what might for convenience be termed 
accrued annual leave, whereas paragraph (e) is limited in 
its application to a payment for pro rata annual leave 
before the expiration of a "qualifying" 12 monthly 
period. 

The attention of the Full Bench was drawn to what is 
apparently the only decision of this Commission which 
touches upon the circumstances in which an employer 
can assert that the contract of service has been terminat- 
ed other than "through no fault of the worker". The 
decision was not brought to the attention of the learned 
Industrial Magistrate. 

In Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 
Western Australian Branch v. State Engineering Works 
(63 WAIG 1654), Halliwell C. determined a claim 
referred to him by an industrial organisation of 
employees that a member had been denied a payment for 

pro rata annual leave notwithstanding that the award 
contained a provision in the same terms as that which is 
the subject of this appeal. In that case the employee's 
contract of service had been terminated following his 
receipt of a notice in the following terms: 

Due to continuing unsatisfactory service, you are 
advised that your employment with this Works will 
terminate as from . . . today. 

The Commission found that although the employee's 
services were imperfect it:— 

has concluded on balance of probability that (the 
employee) made a genuine effort to improve both 
his attendance and work performance. He was 
successful in the former and unsuccessful in the 
latter. Part of the reason were the injuries (the 
employee) was "carrying" over the period con- 
cerned which would have inhibited his work per- 
formance on labouring duties. In the result the 
Commission concludes that (the employee) was 
unable to lift his performance to the standard 
required of him by the respondent. That standard 
was not an unreasonable one, however it was simply 
beyond (the employee's) reach. It follows that it was 
not (the employee's) "fault" but merely that he was 
unable to meet the standard. 

The Commission as then constituted concluded that 
the employee was entitled to the relief sought. 

That reasoning suggests that Halliwell C. was of the 
view that the element of fault required by the provision 
involves a failure by an employee to overcome a limita- 
tion or inadequacy by conscious effort. 

Put another way the Commission as then constituted 
took the view that the application of the provision is only 
available when there is material to suggest that the per- 
formance is less than the employee is capable of. 

In my opinion the learned Industrial Magistrate was 
correct in concluding that the test to be applied to 
determine whether the contract of service is terminated 
"through no fault of the employee" is less strict, or as he 
said is of "a lesser standard" than that which applies to 
the application of the term "misconduct". That the tests 
are different was accepted in Australian Workers' Union 
v. Ascot Park Bowling Club (1968) SAIR 385 and Allison 
v. Nacevicius (1973) AILR 721. Although those decisions 
drew a distinction between the application of the tests, 
they did not express any view on the nature or degree of 
the "fault" which will disentitle an employee to a 
payment for pro rata annual leave. 

The ambit of inadequacies or limitations encompassed 
by the ordinary meaning of the word "fault" is 
according to the dictionaries very wide. They range from 
any failure or error to culpability or blame. Nevertheless 
I cannot and do not accept that any momentary flaw or 
fleeting error by an employee can justify the loss by that 
employee of an entitlement to a pro rata annual leave 
payment where the event is said by an employer to be the 
cause of the termination of the contract of service. As the 
learned Industrial Magistrate observed, to do so is to 
impose a "penalty" on the employee. What then is the 
test to be applied? 

In my opinion a contract of service can only be said to 
have been terminated through the fault of an employee 
when the employee's conduct has been such as to be 
justifying of blame, that is to say an acceptance that the 
employee has brought the loss of what would otherwise 
be an entitlement upon his or her own head. 

I draw comfort for my view that an employee who is 
entitled to the benefit of such a provision is not liable to 
lose it unless the cause of the employer's actions in 
terminating the contract of service is the result of the 
rendering of a lesser standard or level of service than is 
reasonably within the employee's ability and 
competence, from the quite arbitrary test which would 
apply if an employer was required to do no more than 
point to a flaw or an error, or a series of them, in or by an 
employee. 
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In my view an employer must accept at least some 
responsibility for the choice of an employee. 

Subject to the statutory obligation to act fairly and to 
the provisions of the award, there was of course nothing 
to prevent the respondents from terminating Mr 
Thompson's contract of service once they became 
dissatisfied with his service. But to assert that it was 
"through" Mr Thompson's "fault" is in my view to 
require them to demonstrate that Mr Thompson was to 
blame for it, in the sense that he was capable of doing 
better. 

In these circumstances the price which an employer 
must pay for an erroneous choice of employee is modest 
enough because the quantum of the entitlement is direct- 
ly referable to the period of service and an employee 
becomes absolutely entitled to accrued annual leave at 
the expiration of 12 months of service unless there has 
been misconduct sufficient to demonstrate a repudiation 
of the contract of service. 

It is admitted that the dictionary meaning of the term 
"fault" is sufficiently wide to allow some considerable 
doubt about the meaning which should be afforded to 
the term in the award. In that sense I accept that the term 
is unclear and to the extent that it is thus ambiguous its 
interpretation invites the application of extrinsic aids. In 
this case however there are no such aids reasonably 
available — certainly the Full Bench was not alerted to 
any — and no matter how difficult the task, the term 
must be afforded a meaning with which the Full Bench is 
comfortable. Given the dearth of authority on the point, 
and the reasoning of Halliwell C. (supra), I am not 
persuaded to depart from a test which I consider to be 
fair, namely that it cannot be said that a contract of 
employment has been terminated through the fault of the 
employee where the employee can demonstrate that all 
that could have been done has been done. 

Thus the test which I consider applicable is consistent 
with the previous reasoning of the Commission and it 
recognises that neither employers nor employees will be 
or are inherently infallible — indeed it recognises the 
contrary. And yet it allows the application of a test which 
has at its essence the exercise of a judgment, such as is 
justified for a tribunal required to apply a provision of an 
award to a myriad of potential circumstances. 

It is clear that the test which I have postulated is 
different from that which was applied by the learned 
Industrial Magistrate for his reasons for decision reveal 
that he did not determine whether the cause of the 
termination of the contract of service was a failure by Mr 
Thompson to give of his best. It is one thing to conclude 
that the inadequacies were "significant" and another to 
determine that they were of the employee's own making. 

Although the learned Industrial Magistrate expressly 
found that the evidence of the respondents was to be 
preferred to that of Mr Thompson and although the 
transcript reveals an inference by the respondents that 
Mr Thompson was competent to perform his duties, but 
came to be indifferent to them, there is little in the 
material before the Full Bench to enable me to be 
confident that the learned Industrial Magistrate would 
have concluded that the contract of service was 
terminated as a result of a failure by Mr Thompson to 
give of his best. Accordingly it would be dangerous for 
the Full Bench to attempt to make any assumptions 
about the probable decision if such a test had been 
applied. 

By section 84 of the Industrial Relations Act 1979 the 
Full Bench is empowered on an appeal such as this, to 
remit the matter to the learned Industrial Magistrate for 
further hearing and determination according to law. In 
my view that is the only safe option available to the Full 
Bench. Nevertheless I acknowledge some regret in 
reaching that conclusion for I am conscious that the 
money component of the claim is now wholly dispropor- 
tionate to the undoubted expense of these proceedings, 
which must necessarily increase. 

I am fortified in my view that the Full Bench has no 
option but to return the question to the learned 
Industrial Magistrate by Mr Overman's concession that 
such a course is appropriate. 

Mr Overman said (transcript p. 32):— 
... the fairer course was that if the Bench comes 

to the view that the test applied by the Magistrate is 
wrong, the matter ought to be remitted to him to 
make such findings of fact in accordance with those 
principles of law you enunciate. 

Under those circumstances I would remit the matter to 
the learned Industrial Magistrate for further hearing and 
determination according to the test which I have 
suggested is appropriate to the question raised by the 
appeal. 

SENIOR COMMISSIONER COLLIER: I agree with the 
views of the Acting President and with the further course 
of action which he proposes. I have nothing to add. 

COMMISSIONER GREGOR: I also agree and have 
nothing to add. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 671 of 1985. 

Between Antonino Salvatore Caccamo, Industrial 
Inspector of the Office of Industrial Relations, 
Appellant and Kevin Henry Holliday and Joyce Eva 
Holliday trading as Central Electronics — Wongan 
— Moora, Respondents. 

Before the Full Bench. 
His Honour the Acting President S.R. Edwards, 

Senior Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 26th day of September 1985 and 
having heard Mr G.M. Overman (of Counsel) and with 
him Miss B. Spain (of Counsel) on behalf of the 
appellant and Mr P. J. Gethin (of Counsel) and with him 
Miss M. Sherborne (of Counsel) on behalf of the 
respondents and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 9th day of October 1985 wherein the Full Bench 
unanimously upheld the appeal and gave reasons 
therefor, it is this day, the 9th day of October 1985 
ordered that:— 

1. The decision of Industrial Magistrate K.F. 
Chapman given on the 8th day of August 1985 in 
application No. 210 of 1985 be set aside; and 

2. The said application be remitted to Industrial 
Magistrate K.F. Chapman for further hearing and 
determination according to law. 

By the Full Bench. 

(Sgd.) S.R. EDWARDS, 
[L.S.] Acting President 
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In part the existing constitution rule of the CSA reads: 
6.—Membership. 

(a) Membership shall be confined to any person 
who is: 

(1) employed as an officer under and within 
the meaning of the Public Service Act 
1978-80; or 

FULL BENCH — 
Unions — Application for 

alteration of rules — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 442 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Civil Service 
Association of Western Australia Incorporated for 
alteration of rule 6.—Membership of its registered 
rules. 

Before the Full Bench. 
His Honour the Acting President S.R. Edwards, 

Commissioner G.G. Halliwell, 
and Commissioner G.A. Johnson. 

The 8th day of October 1985. 

Mr P.R. Member (of Counsel) on behalf of the 
applicant. 

Mr B.J. Finlay objecting on behalf of the Federated 
Clerks' Union of Australia Industrial Union of Workers, 
WA Branch. 

Mr L.J. Irwin objecting on behalf of the Association 
of Draughting, Supervisory and Technical Employees 
Western Australian Branch and the Foremen (Govern- 
ment) Industrial Union of Workers, WA. 

Mr J.A. McGinty and with him Dr S.A. Kennedy 
objecting on behalf of the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch. 

Mr P. Jennings objecting on behalf of the Western 
Australian Branch of the Australian Medical Association 
Incorporated. 

Reasons for Decision. 
THE ACTING PRESIDENT: This is the unanimous 
decision of the Full Bench in response to an application 
by the Civil Service Association of Western Australia 
Incorporated (CSA) for the Full Bench to authorise the 
registration of an amendment to its constitution or 
eligibility for membership rule. 

With the proclamation of the Acts Amendment and 
Repeal (Industrial Relations) Act (No. 2) 1984 on 1 
March 1985, there was effected a fundamental change to 
the structure in which the terms of employment of many 
public sector employees are determined. The Public 
Service Arbitration Act 1966 was repealed and the 
arbitration jurisdiction with respect to those matters, 
which has traditionally been serviced by the CSA, was 
transferred to and vested in one of a number of 
constituent authorities which were constituted by what 
came to be Part IIA of the Industrial Relations Act 1979 
(the Act). 

By Division 2 of Part IIA of the Act provision is now 
made for those matters to be determined by the Public 
Service Arbitrator as a "constituent authority" which 
operates under the general umbrella of the Western 
Australian Industrial Relations Commission. 

Under the Public Service Arbitration Act 1966 the 
CSA had enjoyed a statutory and exclusive right of 
audience and standing before the then Public Service 
Arbitrator, whose jurisdiction with respect to those 
public sector employees was by section 11 of that Act 
very wide. 

In 1967 the CSA was registered as an industrial 
organisation of employees under the Industrial Arbitra- 
tion Act 1912 (as amended) and although it thereafter 
serviced a modest number of its members through the 
Commission (and its predecessor) the protection it 
enjoyed from competition by other organisations of 
employees lay in its monopoly of audience and standing 
before the then Public Service Arbitrator. 

(2) employed under the Forests Act, the Main 
Roads Act or any Act now in force or here- 
after enacted whereby any Board, 
Commission or other body is constituted 
to administer any such Act; or 

(3) otherwise employed in any of the estab- 
lished Branches of the Public Service, 
including State trading concerns, business 
undertakings and government institutions 
controlled by Boards. 

The rule then goes on to set out by exclusion a schedule 
of persons who are nevertheless not eligible for member- 
ship of the CSA, including specified occupations such as 
clerical officers, persons who are otherwise eligible for 
membership of a number of named industrial organisa- 
tions of employees and "persons who are employed by 
an employer bound by an award made and in force or an 
industrial agreement registered and in force under the 
Industrial Arbitration Act 1912-79, to which an 
industrial union of workers other than the (CSA) is a 
party, in the callings which on 17 March 1967, were 
mentioned in any such award or agreement". The rule 
also makes provision for other matters of domestic 
concern to the CSA but they are not material to these 
proceedings. 

On 6 June 1985 the CSA resolved to amend the rele- 
vant portion of the rule by deleting that part of it which 
has been described in the last paragraph, namely the 
exclusion provision, and inserting in lieu the following: 

(4) employed by the State of Western 
Australia, or 

(5) employed by the Crown or by any Minister 
of the Crown in the (sic) right of the State 
of Western Australia, or 

(6) employed by any statutory body 
representing the State of Western 
Australia, or 

(7) employed by any instrumentality or 
authority whether corporate or 
unincorporate acting under the control of 
or for or on behalf of or in the interest of 
the State of Western Australia, or 

(8) employed in either House of Parliament of 
the State of Western Australia either — 

(i) under the separate control of the 
President or Speaker or under their 
joint control, or 

(ii) by a Committee appointed 
pursuant to the Joint Standing 
Rules and Orders of the Legislative 
Council and the Legislative 
Assembly, or 

(9) employed by any company or corporation 
in which issued shares are held by or for or 
on behalf of or in the interest of the State 
of Western Australia, or, if there are no 
issued shares, in which the Governing 
body by whatever name called includes 
nominees appointed by or for or on behalf 
of or in the interest of the State of Western 
Australia, or 

(10) employed by any successor, assignee or 
transmittee of the whole or any part of the 
business and/or functions carried out by 
any employer of the persons referred to in 
paragraphs (1) to (9) above, inclusive. 
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Provided that the following persons shall not be 
eligible for membership: Persons who are employed 
by an employer bound by an award made or an 
industrial agreement registered under the Industrial 
Relations Act 1979 and in force on 1 March 1985 
and to which an organisation of employees 
registered under the aforementioned Act other than 
the Civil Service Association of Western Australian 
Incorporated is party, in the callings which on 1 
March 1985 were mentioned in any such award or 
agreement. 

In the interests of brevity the last paragraph of the 
proposed amendment will be referred to as "the 
proviso". 

On 10 June 1985 the CSA made application to the 
Commission for the Full Bench to authorise the registra- 
tion of the amendment. 

Notices of objection to the application were lodged 
with the Commission by the Parliamentary Electorate 
Staff Association of WA (PES), an organisation 
registered under the provisions of the Trades Union Act 
1902, the Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, WA 
Branch (FMWU), the Western Australian Branch of the 
Australian Medical Association Incorporated (AMA), 
the Association of Draughting, Supervisory and Techni- 
cal Employees Western Australian Branch (ADSTE), the 
Foremen (Government) Industrial Union of Workers, 
WA (FG1U) and the Federated Clerks' Union of 
Australia, Industrial Union of Workers WA Branch 
(FCU). 

On 27 August 1985 the PES gave notice to the 
Registrar that it had withdrawn its objection. 

During the course of these proceedings, after what the 
Full Bench was informed were vigorous discussions with 
the objectors, counsel for the CSA requested the Full 
Bench to accept what amounted to an amendment to the 
proviso by adding to it the words: 

or in a classification, not specifically mentioned in 
the award or agreement as at 1 March 1985 the 
duties of which are the same or substantially similar 
to any classification which was so mentioned. 

The first objector to be heard was the FMWU and its 
case as expressed by Mr McGinty was that its objection 
was not "to that part of the application which seeks an 
extension to the range of employing authorities; it goes 
solely to the form of the exclusion proposed". 

Mr Momber, of counsel for the CSA, was empowered 
to submit a change to the proposed amendment as a con- 
sequence of the provisions of section 58 (3) of the Act 
which have application to proceedings such as these. 
Under section 58 (3) of the Act the agent or representa- 
tive of an applicant is permitted to request the Full Bench 
to authorise the amendment to be registered in terms that 
excludes certain persons or classes of persons from the 
description of persons who would have been eligible for 
enrolment as members under the amendment proposed, 
thus avoiding what might in the absence of such a pro- 
posal be a requirement for an applicant to start again. 

The fact that the request was made by Mr Momber was 
sufficient to placate the FMWU which sought and was 
granted leave to withdraw from the proceedings. The 
AMA also withdrew from the proceedings after Mr 
Jennings had made submissions which essentially 
recorded an understanding between the CSA and the 
AMA, the terms of which are perhaps best summarised 
by the following submission by Mr Jennings: 

Essentially, those assurances take the form of an 
agreement that medical officers employed pursuant 
to the Public Service Act will continue to be repre- 
sented by the (CSA); doctors employed in the public 
hospitals and in practice generally will be repre- 
sented by the (AMA). 

A body calling itself the Union of Australian College 
Academics wrote to the Registrar on 22 August 1985 
enclosing copies of correspondence between it and the 

CSA which purport to record an intention by the former 
to seek registration as an industrial organisation of 
employees in due course. Included with the enclosures 
was a copy of its proposed constitutional rule which if 
accepted would entitle it to represent the industrial 
interests of, inter alia, persons employed by the Western 
Australian College of Advanced Education or the 
Western Australian Institute of Technology in certain 
callings of both an academic and a non-academic 
character. 

That body did not seek leave to appear in the pro- 
ceedings and as a consequence there is very little the Full 
Bench can do to formally acknowledge any potential for 
conflict with the CSA, should the CSA's application be 
granted. Mr Momber responded to the concern voiced by 
saying: 

We are aware of the correspondence the Commis- 
sion has received. We have been in communication, 
in both letter form and orally, and there is no 
problem as far as they are concerned ... for our part 
we do not see any problem with this application. 
There may at some stage in the future be some sort 
of dispute if they seek to move into traditional areas 
covered by us whether it be under the current rules 
or under the proposed amendments. 

Although Mr Irwin announced an appearance for the 
FGIU, and it did not at any time withdraw from the 
proceedings, the hearing proceeded with the participants 
being the CSA, the ADSTE and the FCU. 

The traditional procedure followed by the Full Bench 
in proceedings with respect to either the registration of an 
industrial organisation or an amendment to a constitu- 
tion rule has been for the applicant to state its case in a 
summary form, for objectors to then fully argue the 
substance of the objections and for the applicant to then 
have the opportunity of responding in whatever way and 
in what depth it considers necessary and appropriate. 

Although invited and given every opportunity to do 
so, neither Mr Finlay nor Mr Irwin were able to point to 
any persons who would be eligible for membership of 
both the CSA and any other industrial organisation of 
employees, should the application of the CSA in its 
amended form be granted. If such persons had been 
capable of being identified, then it may well have been 
that the applicant ought to have been required to express 
the substance of its case before any objector was required 
to do so, the onus dictating the carriage of the proceed- 
ings. That may have been so because the Full Bench is 
expressly required to refuse an application such as this 
where the application would, if granted, create dual 
constitutional coverage or as it is put in the objects of the 
Act, overlapping of eligibility for membership [see also 
section 55 (5)]. 

Apart from expressions of concern for potential future 
developments however, the Full Bench was not given any 
material to suggest that any persons would be now 
eligible for membership of both the CSA and another 
industrial organisation of employees if the amended 
application was granted. If there are such persons in the 
community, they were not identified by any of the 
objectors. Accordingly we do not need to express a 
concluded view about the procedures which should be 
followed if such persons can be identified in proceedings 
such as these. 

In deciding that the CSA should not be required to 
express its case exhaustively until the objectors had been 
heard in full, the Full Bench was not suggesting that an 
applicant for relief of this kind does not always bear the 
task of satisfying it that the application should be 
granted. And so it is here. Has it done so? 

The Full Bench is satisfied that the procedural require- 
ments of the CSA's rules and of the Act and the regula- 
tions have been complied with. There are accordingly no 
procedural impediments to the application being 
approved. 
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It has already been observed that with the repeal of the 
Public Service Arbitration Act 1966, the CSA lost some- 
thing to which it had become accustomed, indeed upon 
which it in large measure depended, namely the right of 
exclusive audience and standing in proceedings before 
the then Public Service Arbitrator. 

As Mr Member described it, the application has first a 
philosophical and second a practical purpose, the former 
resulting from the changes to the law on 1 March 1985 
and the latter being an acknowledgement of what was 
argued to be ' 'the changing face of Government in recent 
times" and the "anachronistic" reference to the "State 
trading concerns, business undertakings or government 
institutions controlled by Boards as established branches 
of the Public Service". It was also observed that the 
amendments proposed "mirror" the constitution rule of 
an organisation registered under the Conciliation and 
Arbitration Act 1904 (as amended) and known as the 
State Public Services Federation, of which the CSA is a 
member. 

In the view of the Full Bench the CSA has demon- 
strated that it is entitled to amend its constitution rule to 
enable it to retain the constitutional coverage which it 
necessarily enjoyed as a consequence of its exclusive 
rights before the then Public Service Arbitrator. To the 
extent that the existing constitution rule is defective in 
that respect, it would be difficult for an objector to 
suggest the application should not be granted. Somewhat 
predictably, then, none of the objectors sought to 
persuade the Full Bench that the constitution rule should 
not be amended to accomodate the coverage which the 
CSA has traditionally enjoyed to the changes to the law 
on 1 March 1985. 

The CSA was at pains to assert that it has no intention 
to enlarge its interests at the expense of any other 
industrial organisation of employees. The case for the 
CSA, then, was essentially that it is entitled to amend its 
rules to accommodate the "character" or "flavour" of 
its traditional and legitimate industrial interests with the 
changing face of what was described as the "civil 
service". 

Mr Momber said: 
I would ask the Full Bench, when thinking about 

these rules, to think about what the CSA is. It is a 
civil service association formed to look after the 
interests of public servants ... it is a role that it sees 
itself playing forever. It is a role that it sees it is going 
to have to play, and has to be vitally a part of, with 
the changing face of Government. 

Nevertheless the proposed amendment goes further 
than that and does create the potential for the CSA to 
extend its industrial interests beyond what the 
community has hitherto regarded as being the civil or 
public service. One needs only to note the provisions of 
subrules (9) and (10) of the proposed amendment to 
comprehend that. 

Until now the CSA has not enjoyed the right of an 
industrial presence in the operations of enterprises for no 
other reason that that they are dependent upon or have 
some affinity with the State. That much is clear from the 
existing rule. 

One effect of the amendments to the law on 1 March 
1985 was the creation of a number of constituent 
authorities which as has been observed now operate 
under the umbrella of the Commission. One of them is 
the Public Service Arbitrator. The jurisdiction of that 
constituent authority is to be found in section 80E of the 
Act which when read selectively [section 80E (1)] confers 
upon the authority the "exclusive jurisdiction to enquire 
into and deal with any industrial matter relating to a 
Government officer, a group of Government officers or 
Government officers generally". 

The meaning of the expression "Government officer" 
is found in section 80C. 

"Government officer" means — 
(a) every public servant; 

(b) every other person employed on the 
salaried staff of a public authority; and 

(c) any person not referred to in paragraph (a) 
or (b) who would have been a Government 
officer within the meaning of section 96 of 
this Act as enacted before the coming into 
operation of section 58 of the Acts 
Amendment and Repeal (Industrial 
Relations) Act 1984, 

but does not include — 
(d) any teacher as defined in section 73A; 
(e) any railway officer as defined in section 

80M; or (sic) 
(f) any member of the academic staff of a 

post-secondary institution; 
(g) any person who is an officer or an 

employee in either House of Parliament 
(i) under the separate control of the 

President or Speaker or under their 
joint control; 

(ii) employed by a Committee appoint- 
ed pursuant to the Joint Standing 
Rules and Orders of the Legislative 
Council and the Legislative 
Assembly; or 

(iii) employed by the Crown; or 
(h) any person who is an officer or employee 

on the Governor's Establishment. 

It is readily apparent that the jurisdiction of this 
constituent authority is wider now than it was for the 
then Public Service Arbitrator under the Public Service 
Arbitration Act 1966. That is so because the then Public 
Service Arbitrator's jurisdiction was by reason of section 
11 of that Act effectively limited to industrial matters 
concerning "Government officers", the definition of 
which was to be found in section 96 of the Industrial 
Arbitration Act 1979-82. It was in part dependent upon 
the meaning of the term "public authority" which under 
that Act was much more limited than the definition of 
that term which was introduced by the amendments to 
the law on 1 March 1985. 

Before then, the jurisdiction of the then Public Service 
Arbitrator was effectively limited to industrial matters of 
concern to employees of enterprises which had a much 
more patent "Government" or "State" character than 
might now be said to be the case, given the much wider 
meaning which must now be given to the term "public 
authority". 

There has been no acceptable argument advanced 
before the Full Bench to suggest, subject to the existing 
rights of other industrial organisations of employees, 
which appear to be more than adequately catered for by 
the amended proviso, that the CSA should not have the 
right to enrol as members those persons who would be 
employees of those authorities which are now "public 
authorities" as that term is now defined. To conclude 
otherwise would be to fail to acknowledge the change to 
the jurisdiction of the Public Service Arbitrator. 

The argument is, however, that the proposed amend- 
ments go much further than that because in the case of 
persons whose work was not the subject of an award or 
industrial agreement on 1 March 1985, and who are 
employed or in the future will be employed by an 
employer with only a very tenuous link to what has 
generally been regarded as the public or civil service, the 
CSA will have the potential to have an industrial 
presence in what would generally be considered to be the 
private sector. 

The case for the ADSTE grasped this point and was 
effectively limited to it. It was the fear of the future 
which founded Mr Irwin's argument that it is simply 
premature to deal with the application until the events 
upon which it is predicted occur. 
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That point was also taken up by the FCU which 
submitted that the CSA had not discharged the onus 
upon it of affirmatively satisfying the Full Bench that 
there is good reason, consistent with the objects of the 
Act, to permit the CSA to enlarge its constitutional 
coverage in anticipation of public sector enterprises, or 
components of them, being sold to or otherwise vested in 
the private sector. 

The FCU submitted that even if there was no evidence 
that the application, if granted, would result in dual or 
overlapping eligibility for membership [section 55 (5)], it 
is nevertheless incumbent upon an applicant to satisfy 
the Full Bench that there is good reason for the applica- 
tion to be granted. 

We agree with that submission, but for reasons which 
will become apparent, it is not necessary that we dwell 
upon it any further. 

The FCU also challenged the proposition that the 
amended proviso is sufficient to protect its existing 
industrial interests because, as we apprehend the 
argument put by Mr Finlay, any future trend toward the 
divesting of enterprises traditionally operated by or 
having a close affinity with the State, would reduce the 
ability of the FCU to claim that such enterprises would 
continue to be bound by industrial awards or agreements 
which have in the past been obtained by it. Accordingly, 
so the argument goes, the FCU is not fully protected by 
the amended proviso since there exists a potential for 
some of "its" awards to cease to operate because of a 
change in the identity of an employer, the amended 
proviso depending for its protective effect upon the 
existence on 1 March 1985 of an industrial award or 
agreement to which an industrial organisation of 
employees other than the CSA is a party. 

Finally the FCU submitted that the application should 
be refused because the CSA has allegedly breached 
undertakings given to the FCU when the former was 
registered in 1967. 

As to that, although the Commission should never 
tolerate or condone behaviour of the kind alleged by the 
FCU, or be seen to do so, the fact is that the alleged 
behaviour was not satisfactorily proved, and in any 
event, is an irrelevant consideration. The Full Bench was 
effectively being asked to impose a penalty upon the CSA 
and that was simply not appropriate to the exercise, 
limited as it is to constitutional rather than industrial 
coverage. Whilst the Act in a number of areas requires 
the Commission to reduce the incidence of dual or over- 

. lapping eligibility for membership where practicable, the 
, fears expressed by the FCU are in reality matters which 
i are germane to questions of industrial rather than 
I constitutional coverage [see for example Australian 
I Workers Union, West Australian Branch, Industrial 

* Union of Workers v. Amalgamated Metal Workers and 
i Shipwrights Union of Western Australia (64 WAIG 420 
, at 422); cf Transport Workers' Union of Australia, 

Industrial Union of Workers, Western Australian 
Branch v. Hamersley Iron Pty Ltd and Australian 
Workers Union, West Australian Branch, Industrial 
Union of Workers (53 WAIG 1103 at 1105)]. 

It is in the area of industrial coverage that there is 
always room for the giving of undertakings and their 
observance to be debated. 

If the transfer of public sector enterprises, or com- 
ponents of them, is effected in the future to the private 
sector, it is difficult to accept that that act in itself will 
negate the operation of awards or agreements obtained 
by the FCU. Even if its fears are well founded, and if as a 
consequence the identity of an employer might change 
radically enough for it to be said that an award would 
cease to have application to it, the proposed amendment 
by the CSA cannot act as a fetter upon the FCU seeking 
new awards, or amendments to existing awards, relying 
in so doing upon its traditional industrial coverage. 

The CSA repeatedly assured the Full Bench and the 
objectors throughout the proceedings that it has no 
desire to encroach upon the legitimate industrial preserve 

of other industrial organisations of employees nor does it 
intend to extend its interests beyond "the flavour of 
public service". 

The frequency with which those assurances were made 
. is a matter with which the CSA will no doubt have to live 
: — and we are confident it knew that when they were 
made. 

Although the CSA's case was not supported with oral 
evidence, the Full Bench is satisfied that it should be 
permitted to amend its constitution rule to enable it to at 
least lay constitutional claim to those persons who have 
historically considered themselves members of the public 
or civil service, together with those persons whose 
employers have traditionally been part of the "public 

; service industry", should the future see the State moving 
= to reduce its role as a direct employer. In saying that, 

r however, it is to be appreciated that when seeking 
industrial coverage it will in all cases be necessary for the 

, CSA to be able to demonstrate that it is competent to and 
justifying of an industrial presence different from that 
which hitherto has been defined by the community's 

, perception of the "public" or "civil" service. 
Subrules (a) (4)-(7) (inclusive) of the proposed amend- 

ment do no more than allow that, and they go no further 
than acknowledging the extended jurisdiction of the 
Public Service Arbitrator. 

As to subrule (a) (8), it has already been observed that 
the PES withdrew its notice of objection before the 
proceedings began. The Commission itself is now vested 
with jurisdiction to determine certain industrial matters 
relating to that class of persons (which was not the case 
before 1 March 1985) and accordingly there is no reason 
to deny the CSA constitutional coverage of the class of 
persons referred to in the proposed subrule. 

The relative ease with which the Full Bench has been 
able to conclude that the CSA should be permitted to 
exercise constitutional coverage of employees of the kind 
referred to in subrules (a) (4)-(7) (inclusive), which is 
really no more than an acknowledgement of the changes 
to the law, cannot be said to apply to subrule (a) (9) or 
(10). 

After some little hesitation, however, the Full Bench is 
j persuaded that the CSA should be entitled to lay claim to 
I represent the industrial interests of those persons 
j referred to in subrule (a) (9). To authorise the registra- 
! tion of this component of the proposed amendment is 

not of course to suggest that persons employed by any 
j company or corporation in which the State has a direct or 

an indirect financial interest ought to have their 
I industrial interests catered for by the CSA. The Full 
: Bench is satisfied, however, that the potential for the 

State to have such an interest in such enterprises is 
j sufficient to suggest that the CSA ought not be prevented 
I from seeking industrial coverage if the "flavour" or 
| "character" of the enterprise is such as to be consistent 
! with the CSA's historic interests. In each case the 
! question of industrial coverage will need to be dealt with 
1 in isolation, on its merits, and we gain consolation for 
j this view from the very wide terms of the amended 

proviso which the Full Bench is satisfied is sufficiently 
; wide to protect the existing industrial interests of other 
: industrial organisations of employees. 

The same cannot however be said of subrule (a) (10). 
I In our view the proposed subrule goes considerably 
( further than is now warranted by the material adduced in 
j the proceedings. As Mr Finlay observed, the CSA failed 
I to vouch the proposition that it should have the constitu- 

tional capacity to represent the industrial interests of, to 
take an example, persons who in the future will be 
employed by a successor, assignee or transmittee of any 
of the functions of the enterprises the subject of the other 
subrules. The ambit of the proposed subrule is such as to 
exhaust the realms of current imagination and as a conse- 

1 quence the Full Bench cannot be satisfied that it is in the 
interests of the community that there be any judgment 
about it now. 



65 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 2049 

The Full Bench is prepared to authorise the registra- 
tion of an amendment to the constitution rule of the CSA 
so that the appropriate subrule reads:— 

6.—Membership. 
(a) Membership shall be confined to any person 

who is: 
(1) employed as an officer under and within 

the meaning of the Public Service Act 
1978-80; or 

(2) employed under the Forests Act, the Main 
Roads Act or any Act now in force or here- 
after enacted whereby any Board, 
Commission or other body is constituted 
to administer any such Act; or 

(3) otherwise employed in any of the 
established Branches of the Public Service, 
including State trading concerns, business 
undertakings and government institutions 
controlled by Boards; or 

(4) employed by the State of Western 
Australia; or 

(5) employed by the Crown or by any Minister 
of the Crown in right of the State of 
Western Australia; or 

(6) employed by any statutory body repre- 
senting the State of Western Australia; or 

(7) employed by any instrumentality or 
authority whether corporate or un- 
incorporate acting under the control of or 
for or on behalf of or in the interest of the 
State of Western Australia, or 

(8) employed in either House of Parliament of 
the State of Western Australia either — 

(i) under the separate control of the 
President or Speaker or under their 
joint control, or 

(ii) by a Committee appointed pur- 
suant to the Joint Standing Rules 
and Orders of the Legislative 
Council and the Legislative 
Assembly, or 

(9) employed by any company or corporation 
in which issued shares are held by or for or 
on behalf of or in the interest of the State 
of Western Australia, or, if there are no 
issued shares, in which the Governing 
body by whatever name called includes 
nominees appointed by or for or on behalf 
of or in the interest of the State of Western 
Australia. 

Provided that the following persons shall not be 
eligible for membership: Persons who are employed 
by an employer bound by an award made or an 
industrial agreement registered under the Industrial 
Relations Act 1979 and in force on 1 March 1985 
and to which an organisation of employees register- 
ed under the aforementioned Act other than the 
Civil Service Association of Western Australia 
Incorporated is party, in the callings which on 1 
March 1985 were mentioned in any such award or 
agreement or in a classification, not specifically 
mentioned in the award or agreement as at 1 March 
1985 the duties of which are the same or substantial- 
ly similar to any classification which was so 
mentioned. 

The Full Bench also has before it an application to 
delete the word "Industrial" from the term "Industrial 
Registrar" in subrule (d) of the constitution rule to 
reflect the change to the Registrar's title on 1 March 
1985. 

By subrule (f) of the rule it is now provided that:— 
The council may on the recommendation of the 

Finance Committee remove from the Registrar of 
Members the name of any person who ceases to be a 
member by reason of death, or of retirement, resig- 
nation or dismissal from the Public Service. 

The application seeks the deletion of the term "the 
Public Service" and the insertion in lieu of the word 
"employment". 

Subrule (i) now provides:— 
Persons not being workers as defined by section 6 

of the Industrial Arbitration Act shall not be 
admitted as members. 

The amendment proposes the deletion of subrule (i). 
Although it is arguable that those amendments do not 

require the attention of a Full Bench because they do not 
strictly relate to the qualifications of persons for 
membership [section 62 (2)], it is convenient that they be 
disposed of in these proceedings and the Registrar is 
authorised to register them. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 442 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Civil Service 
Association of Western Australian Incorporated for 
alteration of rule 6.—Membership of its registered 
rules. 

Before the Full Bench. 
His Honour the Acting President S.R. Edwards, 

Commissioner G'.G. Halliwell, 
and Commissioner G.A. Johnson. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 28th day of August and the 24th day of 
September 1985 and having heard Mr P.R. Momber (of 
Counsel) on behalf of the applicant; Mr B.J. Finlay 
objecting on behalf of the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch; Mr 
L.J. Irwin objecting on behalf of the Association of 
Draughting, Supervisory and Technical Employees 
Western Australian Branch and the Foremen (Govern- 
ment) Industrial Union of Workers, WA; Mr J.A. 
McGinty and with him Dr S.A. Kennedy objecting on 
behalf of the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, WA 
Branch and Mr P. Jennings objecting on behalf of the 
Western Australian Branch of the Australian Medical 
Association Incorporated and the Full Bench having 
reserved judgment on the matter, and judgment being 
delivered on the 8th day of October 1985 wherein the Full 
Bench unanimously granted the application in part, it is 
this day, the 8th day of October 1985 ordered that the 
Registrar register an alteration to the rules of the 
applicant organisation in the terms of the following 
schedule. 

By the Full Bench. 

(Sgd.) S.R. EDWARDS, 
[L. S. ] Acting President. 

Schedule. 
Rule 6.—Membership: 
1. Delete subrule (a) of this rule and insert in lieu 

thereof:— 
(a) Membership shall be confined to any person 

who is: 
(1) employed as an officer under and within 

the meaning of the Public Service Act 
1978-80; or 

(2) employed under the Forests Act, the Main 
Roads Act or any Act now in force or here- 
after enacted whereby any Board, 
Commission or other body is constituted 
to administer any such Act; or 
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(3) otherwise employed in any of the estab- 
lished Branches of the Public Service, 
including State trading concerns, business 
undertakings and government institutions 
controlled by Boards; or 

(4) employed by the State of Western 
Australia; or 

(5) employed by the Crown or by any Minister 
of the Crown in right of the State of 
Western Australia; or 

(6) employed by any statutory body repre- 
senting the State of Western Australia; or 

(7) employed by any instrumentality or 
authority whether corporate or unincor- 
porate acting under the control of or for or 
on behalf of or in the interest of the State 
of Western Australia; or 

(8) employed in either House of Parliament of 
the State of Western Australia either — 

(i) under the separate control of the 
President or Speaker or under their 
joint control; or 

(ii) by a Committee appointed pur- 
suant to the Joint Standing Rules 
and Orders of the Legislative 
Council and the Legislative 
Assembly; or 

(9) employed by any company or corporation 
in which issued shares are held by or for or 
on behalf of or in the interest of the State 
of Western Australia, or, if there are no 
issued shares, in which the Governing 
body by whatever name called includes 
nominees appointed by or for or on behalf 
of or in the interest of the State of Western 
Australia. 

Provided that the following persons shall not be 
eligible for membership: Persons who are employed 
by an employer bound by an award made or an 
industrial agreement registered under the Industrial 
Relations Act 1979 and in force on 1 March 1985 
and to which an organisation of employees 
registered under the aforementioned Act other than 
the Civil Service Association of Western Australia 
Incorporated is party, in the callings which on 1 
March 1985 were mentioned in any such award or 
agreement or in a classification, not specifically 
mentioned in the award or agreement as at 1 March 
1985 the duties of which are the same or substantial- 
ly similar to any classification which was so 
mentioned. 

2. In subrule (d) of this rule, delete the word 
"Industrial". 

3. In subrule (f) of this rule, delete the words ^'the 
Public Service" and insert the word "employment". 

4. Delete subrule (i) of this rule. 

No. 442 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by "The Civil Service 
Association of Western Australia Incorporated". 

Decision. 
HAVING received an order from the Full Bench, I have 
this day registered an alteration to rule 6 of the rules of 
the applicant organisation in terms of the schedule 
attached to the Full Bench order. 

Dated this 8th day of October 1985. 

T. POPE, 
Deputy Registrar. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 469 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Hospital Salaried 
Officers Association of Western Australia (Union 
of Workers) for alteration of rule 3.—Constitution 
of its registered rules. 

Before the Full Bench. 
His Honour the Acting President S.R. Edwards, 

Commissioner G.J. Martin, 
and Commissioner G.A. Johnson. 

The 3rd day of October 1985. 

Mr J.D. Kir wan on behalf of the applicant. 

Reasons for Decision. 
(Given extemporaneously.) 

THE ACTING PRESIDENT: This is the unanimous 
decision of the Full Bench to an application by the 
Hospital Salaried Officers Association of Western 
Australia (Union of Workers) for the Full Bench to 
authorise an amendment to its eligibility for membership 
rule to make provision for the election of Life Members 
and Honorary Life Members and the rights and 
privileges of such persons when so elected. 

The Full Bench is satisfied that the procedural require- 
ments of the Act and the regulations have been met and 
that the application has been properly brought and 
authorised under the organisation's rules. 

There are no objections to the application. 
Generally speaking an organisation is in the best 

position to determine its rules and the Commission 
should be slow to interfere where the proposed rules are 
of domestic concern and within the law. 

Accordingly the Full Bench is satisfied that there is 
good reason to authorise the registration of the amend- 
ment and there will be an order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 469 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Hospital Salaried 
Officers Association of Western Australia (Union 
of Workers) for alteration of rule 3.—Constitution 
of its registered rules. 

Before the Full Bench. 
His Honour the Acting President S.R. Edwards, 

Commissioner G.J. Martin, 
and Commissioner G.A. Johnson. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 3rd day of October 1985 and having 
heard Mr J.D. Kirwan on behalf of the applicant, there 
being no party desiring to be heard in opposition thereto, 
and the Full Bench having considered and approved the 
application, it is this day, the 3rd day of October 1985 
ordered that the Registrar register an alteration to the 
rules of the applicant organisation in the terms of the 
following schedule. 

By the Full Bench. 

(Sgd.) S.R. EDWARDS, 
[L. S. ] Acting President. 
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Schedule. 
Rule 3.—Constitution: Delete subrule (2) of this rule 

and insert in lieu the following new subrules (2), (3) and 
(4):- 

(2) (a) A member who has given long and distin- 
guished service to the Union may be awarded Life 
Membership by the Committee of Management 
which shall determine, from time to time, the 
benefits to be granted to Life Members. 

(b) Upon retirement from employment, a Life 
Member shall become an Honorary Life Member. 

(c) Honorary Life Members shall retain all the 
rights and benefits of Union membership except in 
the following:— 

(i) the right to nominate for election to any 
office in the Union; 

(ii) the right to nominate, second or endorse 
any candidate for election to any office in 
the Union; 

(iii) the right to vote in any election for any 
office in the Union. 

(3) Where a member's employment terminates 
and that member is in receipt of financial assistance 
from the Union involving workers' compensation, 
dismissal or other employment related matter, the 
member may retain financial membership of the 
Union. 

(4) Subject to subrule (3) hereof, no person shall 
be eligible for membership of the Union who is not 
an employee within the meaning of the Industrial 
Relations Act 1979. 

Application No. 469 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the "Hospital 
Salaried Officers Association of Western Australia 
(Union of Workers)". 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 3.—Constitution of 
the registered rules of the applicant organisation in the 
terms of the attached schedule. 

Dated at Perth this 3rd day of October 1985. 

T. POPE, 
Deputy Registrar. 

Schedule. 
Rule 3.—Constitution: Delete subrule (2) of this rule 

and insert in lieu the following new subrules (2), (3) and 
(4):- 

(2) (a) A member who has given long and distin- 
guished service to the Union may be awarded Life 
Membership by the Committee of Management 
which shall determine, from time to time, the 
benefits to be granted to Life Members. 

(b) Upon retirement from employment, a Life 
Member shall become an Honorary Life Member. 

(c) Honorary Life Members shall retain all the 
rights and benefits of Union membership except in 
the following:— 

(i) the right to nominate for election to any 
office in the Union; 

(ii) the right to nominate, second or endorse 
any candidate for election to any office in 
the Union; 

(iii) the right to vote in any election for any 
office in the Union. 

(3) Where a member's employment terminates 
and that member is in receipt of financial assistance 
from the Union involving workers' compensation, 
dismissal or other employment related matter, the 
member may retain financial membership of the 
Union. 

(4) Subject to subrule (3) hereof, no person shall 
be eligible for membership of the Union who is not 
an employee within the meaning of the Industrial 
Relations Act 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 491 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by The West Australian 
Shop Assistants' and Warehouse Employees' 
Industrial Union of Workers, Perth to change its 
name. 

Before the Full Bench. 
His Honour the Acting President S.R. Edwards, 

Senior Commissioner B.J. Collier, 
and Commissioner G.G. Halliwell. 

The 1st day of October 1985. 

Mr J.A. Smith on behalf of the applicant. 

Reasons for Decision. 
(Given extemporaneously.) 

THE ACTING PRESIDENT: This is the unanimous 
decision of the Full Bench to an application by an 
industrial organisation of employees know as the West 
Australian Shop Assistants' and Warehouse Employees' 
Industrial Union of Workers, Perth for the Full Bench to 
authorise the registration of a change of its name to The 
Shop, Distributive and Allied Employee's Association of 
Western Australia. 

The Full Bench is satisfied that the application has 
been made in accordance with the procedural require- 
ments of the Act and the regulations, and is properly 
brought and authorised under the rules of the 
organisation. 

We have heard that the principal reasons for the 
proposed change of name are first that the existing name 
is no longer really apposite, the equivalent of the 
organisation in other States being generally known as 
branches of the Shop Distributive and Allied Employees 
Association and second that the proposed name reflects 
more adequately the breadth of industries in which the 
organisation has an interest. 

There are no objections to the application and we are 
satisfied that the organisation has made out a case for the 
Full Bench to authorise the registration of the amend- 
ment. 

There will be an order accordingly. 

43471—3 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 491 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by The West Australian 
Shop Assistants' and Warehouse Employees' 
Industrial Union of Workers, Perth to change its 
name. 

Before the Full Bench. 
His Honour the Acting President S.R. Edwards, 

Senior Commissioner B.J. Collier, 
and Commissioner G.G. Halliwell. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 1st day of October 1985 and having 
heard Mr J.A. Smith on behalf of the applicant, there 
being no party desiring to be heard in opposition thereto, 
and the Full Bench having considered and approved the 
application, it is this day, the 1st day of October 1985 
ordered that the Registrar register the change of name of 
the applicant organisation to:— 

The Shop, Distributive and Allied Employees' 
Association of Western Australia. 

UNIONS — 
Application for alteration 

of rules — 

No. 338 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by "The Shop, Distri- 
butive and Allied Employees' Association of 
Western Australia". 

Decision. 
HAVING examined the above application, there being 
no person desiring to be heard in opposition thereto, 
after consulting with the President, and upon being 
satisfied that the requirements of the abovementioned 
Act and the regulations made thereunder have been com- 
plied with, I have this day registered an alteration to rule 
18 of the registered rules of the applicant organisation in 
the terms of the application as filed on 29 August 1985. 

Dated at Perth this 22nd day of October 1985. 

T. POPE, 
Deputy Registrar. 

By the Full Bench. 

(Sgd.) S.R. EDWARDS, 
[L.S.] Acting President 

THE SHOP, DISTRIBUTIVE 
AND ALLIED EMPLOYEES' ASSOCIATION 

OF WESTERN AUSTRALIA. 
No. 491 of 1985. 

In the matter of an application by The West Australian 
Shop Assistants' and Warehouse Employees' 
Industrial Union of Workers, Perth to change its 
name. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 1 Name of the 
applicant organisation in terms of the direction as given 
by the Full Bench on 1 October 1985. The name of the 
organisation has been altered to "The Shop, Distributive 
and Allied Employees' Association of Western 
Australia". 

Dated at Perth this 1st day of October 1985. 

T. POPE, 
Deputy Registrar 

PRESIDENT — 

Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 818 of 1985. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and the Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch, 
Respondent. 

Before His Honour the Acting President S.R. Edwards. 
The 18th day of October 1985. 

Mr O.L. Ihlein on behalf of the applicant. 
Mr J.C. Beedham on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE ACTING PRESIDENT: This is an application 
under section 49 (11) of the Industrial Relations Act 1979 
for an order that the operation of an order of Mr 
Commissioner O.K. Salmon which issued on 10 October 
1985 be stayed pending the hearing and determination of 
an appeal therefrom. 

The Commission as then constituted had been called 
upon to hear and determine a reference under section 44 
of the Act which arose from the circumstances in which 
the applicant (appellant) had terminated a contract of 
service between it and one Eid who at all material times 
has been a member of the respondent. 

The question which was determined by the Commis- 
sion at first instance was whether or not Mr Eid had been 
unfairly dismissed. The terms of the order against which 
the appeal has been brought were:— 

1. That the respondent forthwith reinstate Mr H. 
Eid in its employ as an Environmental Assistant, 
and further that the respondent allow him all 
benefits lost by the termination as if his contract had 
not been terminated; 

2. That Mr Eid forthwith pay to the respondent 
the sum of $730.55, the method of payment to be as 
agreed between the claimant and the respondent. 
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In the schedule of particulars which accompanies this 
application it is said that the applicant seeks a stay of the 
operation of the order because "the Company considers 
that, having regard to the circumstances of Mr Bid's 
termination, operation of the Commission's decision 
pending hearing of the appeal will result in particular 
difficulties which cannot reasonably be overcome in the 
work arrangements". The schedule also contains a 
warranty by the applicant to ' 'continue to pay Mr Bid the 
equivalent of his salary and will permit him to remain in 
his Company — provided accommodation at South 
Hedland". 

The Act does not expressly provide any guide to the 
circumstances in which a stay should be granted. It is 
therefore assumed that the jurisdiction I must exercise is 
discretionary subject to equity, good conscience and the 
substantial merits of the case [see section 26 (1) (a)]. 

Nevertheless in my view there are two tests which can 
fairly be applied in determining whether a stay should be 
granted. 

The first is whether there is a serious question to be 
determined. It is not enough to simply suggest that the 
status quo should be preserved. The second is whether 
the balance of convenience favours a stay being granted. 

Those tests have found favour with the High Court in 
the exercise of its discretion to grant interlocutory relief 
[see State of Queensland v. Australian Telecommunica- 
tions Commission (1985) 59 ALJR 562; Australian 
Coarse Grain Pool Limited v. Barley Marketing Board 
(1982) 57 ALJR 425 and Epitoma v. AMIEU (1984) 54 
ALR 730], 

Although I am conscious that those decisions are 
limited to the question of injunctive relief, they 
necessarily enjoy persuasive value because they depend 
for their application upon the grant of interim relief to do 
justice between parties pending the disposition of the 
argument between them. Nor do I apprehend that they 
are other than consistent with the approach of the 
Commission to previous applications — although they of 
course arose from applications to lift the automatic stay 
which was imposed by the lodging of an appeal until the 
change to the relevant procedure and the law on 1 March 
1985. 

I have been referred to the grounds of appeal. Inherent 
in one of them is that the Commission at first instance 
made a factual finding that Mr Bid had been guilty of 
misconduct. That goes some way to facilitating an under- 
standing of that component of Mr Commissioner 
Salmon's order which requires Mr Bid to make a 
payment of $730.55 to the applicant. 

The ground of appeal is pleaded as follows:— 
10. If the Commission was correct in finding that 

Mr Bid had been terminated unfairly, then the 
Commission erred in dealing with the misconduct by 
ordering repayment of seven days' salary, because in 
doing so it has prevented the appellant from 
summarily dismissing Mr Bid for misconduct. 

Another ground goes to the allegation that the 
Commission at first instance erred in concluding that 
there is an onus upon an employer in proceedings such as 
were before the Commission to demonstrate misconduct 
where the contract of service is terminated on notice and 
not summarily. 

In determining whether there is a serious question to be 
tried I am reluctant to go beyond the grounds of the 
appeal, for to do so might be to tend to pre-empt the 
appeal — and in my view that must be avoided wherever 
possible. 

I have concluded that there is sufficient material 
before me to demonstrate that there is a serious question 
raised by the appeal. 

Furthermore the applicant's offer to continue to pay 
Mr Bid the equivalent of his salary and to permit him to 
remain in his subsidised accommodation is sufficient to 
satisfy me that the balance of convenience favours the 
operation of the order being stayed, notwithstanding 

that I have some reservations about the existence of the 
prejudice to the applicant if it is required to comply with 
the order pending the outcome of the appeal. 

The applicant led evidence which was not contradicted 
that since Mr Bid's contract of service was terminated the 
department in which he worked has undergone major 
administrative modification and that Mr Bid's return 
would not comfortably accommodate to those changes. 

The applicant has demonstrated that if Mr Bid is to 
return to work there will need to be at least some 
inconvenience to it. 

Regrettably Mr Bid did not give evidence nor was Mr 
Beedham able to point to any personal prejudice which 
Mr Bid will suffer by the stay being granted. Mr Bid has 
not worked since 21 August 1985 and the appeal has been 
set down for hearing on 21 November 1985. 

Given the warranty by the applicant that it will so act 
that Mr Bid will suffer no financial penalty by the stay 
being granted it is appropriate that I grant the 
application. 

There will be an order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 818 of 1985. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and the Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch, 
Respondent. 

Before His Honour the Acting President, S.R. Edwards. 

Order. 
THIS MATTER having come on for hearing before me 
on the 18th day of October 1985 and having heard Mr 
O.L. Ihlein on behalf of the applicant and Mr J.C. 
Beedham on behalf of the respondent and judgment 
being delivered on the said 18th day of October 1985 
wherein I found that the application should be granted, 
and gave reasons therefor, it is this day, the 18th day of 
October 1985 ordered and directed that the operation of 
the decision of the Commission given on the 10th day of 
October 1985 in matter No. CR374 of 1985 be stayed 
pending the hearing and determination of appeal No. 817 
of 1985. 

(Sgd.) S.R. EDWARDS, 
[L.S.] Acting President. 
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AWARDS/AGREEMENTS — 
Application for — 

MUSICIANS' GENERAL (State). 
Award No. A5 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A5 of 1985. 

Between the Musicians' Union of Australia, Perth 
Branch (Union of Employees), Applicant and 
Sheraton Perth Hotel and Others, Respondents. 

Order. 
HAVING heard Mr P. Woodward on behalf of the 
applicant union and Mr R. Gifford on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby makes the following 
Award — 

Award A5 of 1985. 

This Award shall be known as the Musicians' General 
(State) Award 1985 and replaces the Musicians' Award 
1972 insofar as that Award relates to employees and 
employers covered by this Award. 

2.—Term. 
This Award shall operate for a period of 12 months 

from the date hereof. 

3.—Area and Scope. 
This Award shall operate throughout the State of 

Western Australia and shall apply to Musicians 
employed in the classifications designated in Clause 7.— 
Wages of this Award in the Musical and Entertainment 
industries as carried on by the respondents. Without 
limiting those industries the Musical and Entertainment 
Industries shall include; Hotels, Taverns, Balls, Dances, 
Dancing Schools, Socials, Fashion Parades, Retail Store 
Promotions featuring musicians appearing in person, 
Restaurants, Cabarets, Winehouses, Social Clubs, 
Sporting Clubs, Theme Parks, Festivals, Ships and 
Ferries together with any form of public entertainment 
of whatever type wherein musicians are employed but 
expressly excluding the following: 

(i) Opera, Ballet and Classical Concerts. 
(ii) Musical Theatre. 
(iii) Recording, Television, Film, Video, Broad- 

casting and the production of Jingles. 

4.—Arrangement. 
1. Title. 
2. Term. 
3. Area and Scope. 
4. Arrangement. 
5. Definitions. 
6. Contract of Service. 
7. Wages. 
8. Overtime and Special Rates. 
9. Duration of Calls. 
10. Allowances. 
11. Holidays and Annual Leave. 
12. Bereavement Leave. 
13. Absence Through Sickness. 
14. Travelling. 
15. Time and Wages Record. 
16. Right of Entry. 
17. No Reduction. 
18. Rest Breaks. 
19. Payment of Wages. 
20. Piano. 
21. Recording or Transmission of Performances. 

22. Long Service Leave. 
23. Safe Storage of Instruments. 
24. Uniforms. 
25. Liberty to Apply. 

Schedule "A" — List of Industries and 
Respondents. 

5.—Definitions. 
"Weekly Employee" — means an employee engaged 

for six or more calls per week for the same employer for 
at least two consecutive weeks. The term also includes an 
employee whose period of continuous employment 
includes in addition to two or more complete weeks, a 
part of a week. 

"Regular Part-time Weekly Employee" — means an 
employee engaged from two to five calls per week 
(inclusive) for the same employer for at least two 
consecutive weeks. The term also includes an employee 
whose period of continuous employment includes in 
addition to two or more complete weeks, a part of a 
week. 

"Casual Employee" — means an employee engaged 
otherwise than as a weekly or regular part-time weekly 
employee. 

"Call" — means an engagement for either a perfor- 
mance or rehearsal. 

"Principal" — in any group of eight or more 
musicians means the following: 

(i) the leading player of any group of two or more 
players of identical instruments; and 

(ii) where there is only one player of an instrument 
the player of that instrument; 

(iii) the player of any other instrument which 
custom, usage and tradition regards as a 
principal instrument. 

"Specialty Work" — means work done in, or in 
connection with, entertainment provided by famous 
artists. 

"Leader" — means a musician who plays and super- 
vises other musicians in the execution of their duties. 

"Union" — means the Musicians Union of Australia, 
Perth Branch (Union of Employees). 

"Musical Director" — means a musician required to 
perform the duties of a musical director. 

"Musician" — means a person who is an instrumental 
performer or who receives remuneration for any service 
which is directly connected with live music, or the pro- 
duction of musical sound, such as Librarian looking 
after music and/or records in connection with a band or 
orchestra of professional performers, arrangers, copyists 
of music, composers of music, singers, vocalist who 
regularly sings as an integral part of a band, conductors 
of instrumentalists, conductors of singers, musical 
producer, musical co-ordinator, balancing officer of 
music or a musical sound mixer employed as an integral 
part of a band or orchestra of professional performers. 

6.—Contract of Service. 
(1) (a) Weekly Employees — The contract of service 

shall be by the week and such contract shall be 
terminated by one week's notice by either party or 
payment of one week's wages in lieu thereof. 

(b) Regular Part-time Weekly Employees — The 
contract of service shall be by the week and such contract 
shall be terminated by one week's notice by either party 
or payment of one week's wages in lieu thereof. 

(c) Casual Employees — At least 96 hours' notice of 
the cancellation of or inability to fulfil a casual call shall 
be given by either party failing which the wages for the 
call shall be paid or forfeited. 
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(2) An employer is entitled to deduct payment for any 
day or portion of a day on which a worker cannot be 
usefully employed because of any strike or any break- 
down of the employer's machinery or through any 
stoppage of work by any cause which the employer 
cannot reasonably prevent. 

(3) Notwithstanding anything contained elsewhere in 
this Award, a worker may be dismissed without notice 
for misconduct. 

(4) Where an employee is unable, otherwise than by 
way of sickness, to attend any call, he shall arrange for a 
deputy approved by the employer to take his place. Not- 
withstanding anything contained elsewhere in the Award 
a deputy shall be paid the same rates as the absent 
employee would have been paid had he attended for 
duty. If no suitable deputy is arranged, the employee 
shall be subject to forfeiture of wages equal to the time of 
such non attendance. The Employer shall not 
unreasonably withhold approval of a deputy. 

7.—Wages. 
(1) The minimum rates of wages payable to employees 

engaged under this Award shall be as follows: 
(a) Weekly Employee (with a minimum payment 

of three hours for each call worked) 

Required to Not required to 
Accompany Artist Accompany Artist 

(i) rank and file 
musician S11.77 per hour $11.21 per hour 

(ii) leader in duo $14.12 per hour $13.45 per hour 
(iii) leader in trio or 

larger $15.69 per hour $14.94 per hour 
(iv) musician 

performing alone $13.83 per hour $13.17 per hour 
(v) principal musician $13.53 per hour $12.89 per hour 
(vi) musician not 

otherwise provided 
for $11.77 per hour $11.21 per hour 

(vii) musical director $17.65 per hour $16.81 per hour 
(b) Regular Part-time Weekly Employees: Regular 

part-time weekly employees shall receive 10 per 
cent in addition to the rates provided for in 
subclause (1) (a) of this clause with a minimum 
payment of three hours for each call worked. 

(c) Casual Employees: Casual employees shall 
receive 20 per cent in addition to the rates 
provided for in subclause (1) (a) of this clause 
with a minimum payment of three hours for 
each call worked. 

(2) Employees engaged in specialty work shall receive 
66 Vi per cent in addition to the rates prescribed in 
subclause (1) of this clause with a minimum payment of 
three hours for each call worked. 

(3) Where the Union and the employer agree that for a 
special reason rates and/or conditions different from 
those prescribed should be accepted by an employee then 
such other rates or conditions may be agreed upon. 

8.—Overtime and Special Rates. 
(1) All time in addition to the first three hours of a call 

but worked between 7.00 a.m. and 12 midnight shall be 
paid for at I'/z times the rate prescribed by Clause 
7.—Wages of this Award. 

(2) All time worked on Sundays and Public Holidays 
shall be paid for at double the rates prescribed by Clause 
7.—Wages of this Award. Notwithstanding anything 
elsewhere provided for in this Award, an employee 
engaged on a Sunday or Public Holiday may be engaged 
and paid for two hours. 

(3) All time worked between the hours of 12 midnight 
and 7.00 a.m. shall be paid for at double the rates 
prescribed by Clause 7.—Wages of this Award. 

(4) The third and subsequent calls in any 24 hour 
period shall be paid for at double the rates prescribed by 
Clause 7.—Wages of this award. 

9.—Duration of Calls. 
(1) Calls shall not exceed three hours' duration 

without payment of overtime as prescribed by Clause 
8.—Overtime and Special Rates of this Award. 

(2) A call shall be deemed to commence at the time 
notified by the employer to the employee as the 
commencement time or if no such time be notified, to 
have started at the time advertised for the commence- 
ment of the call but in either case, if all members of the 
orchestra are not present and ready to start at such time, 
the call shall be deemed to commence only when the 
orchestra actually starts playing. 

(3) A new call shall be deemed to have commenced if 
either of the following circumstances occur: 

(a) There is a change of audience in the venue 
where the musicians are engaged; or 

(b) Musicians are required to resume playing after 
a break of more than 90 minutes where such 
break is called by the employer. (See also 
Liberty to Apply.) 

10.—Allowances. 
Musicians engaged under this Award shall be paid the 

following allowances in addition to the rates elsewhere 
prescribed. 

(a) Musician required to sing: $2.40 per call. 
(b) Doubling 

(i) Specialty work $6.50 per instrument per 
call 

(ii) Other work $3.79 per instrument per 
call 

(c) Musician required to supply own music: 
(i) weekly or regular part-time weekly 

employee $5.73 per week 
(ii) casual employee $1.91 per call 

(d) Supply and upkeep of Harp: 
(i) weekly or regular part-time weekly 

employee $8.00 per week 
(ii) casual employee $1.20 per call 

(e) Musician required to supply a PA system: 
(i) PA of 0-100 Watts output $4.44 per call 
(ii) PA in excess of 100 Watts output $8.88 

per call 
(f) Cartage of bulky instruments: $5.00 per call 
(g) Meals: Where a call extends to four hours or 

more and meals are served as to patrons on the 
premises or at the place where the call is being 
carried out, meals of the type served to such 
patrons shall be provided to the musicians free 
of charge or, in lieu thereof the musician shall 
be entitled to the sum of $3.89. No deductions 
from any of the payments prescribed by this 
Award shall be made for meals supplied by the 
employer. 

11.—Holidays and Annual Leave. 
(1) (a) The following days will be allowed as holidays 

without deduction of pay, namely New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac 
Day, Foundation Day, Labour Day, Sovereign's Birth- 
day, Christmas Day and Boxing Day. 

(b) Where an employee is required to work on any day 
prescribed by subclause (1) (a) of this clause, such 
employee shall be paid at the rate prescribed by Clause 
8.—Overtime and Special Rates. 

(c) Where any of the days observed as a holiday in this 
clause falls during a period of annual leave the holiday or 
holidays shall be observed on the next succeeding work 
day or days as the case may be after the completion of 
that annual leave. 
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(2) Except as hereinafter provided, a period of four 
consecutive weeks' leave shall be allowed annually to 
each weekly or regular part-time employee by his 
employer after a period of 12 months' continuous service 
with that employer. 

(3) Prior to commencing any period of annual leave, 
each eligible employee shall be paid for that period of 
leave as follows: 

(a) At the rate of pay the worker would have 
received had he not proceeded on leave, 
including overtime, special rates and allow- 
ances, provided that: 

(i) where the employee, for the greater 
proportion of the calendar month prior 
to taking annual leave, performs work 
which carries a higher rate than that 
which the employee usually performs, 
the rate of the pay payable at the higher 
rate shall be deemed to be the rate of pay 
the employee would have received had 
he not proceeded on leave. 

(ii) where it is not possible to calculate the 
overtime, special rates and allowances 
the employee would have received, the 
employee shall be paid at the rate of the 
average of such payments over the four 
weeks prior to taking the leave. 

(iii) where the employee receives travelling 
allowances or any other allowances 
payable to the employee for expenses 
incurred in the normal course of 
employment, these shall not be deemed 
to be payable as allowances for the 
purpose of payments in respect of 
annual leave. 

(4) After two weeks' continuous service in any 
qualifying 12 month period an employee whose employ- 
ment terminates shall, subject to the provisions of 
subclause (5) of this clause, be paid one-third of a week's 
pay at his customary rate of pay as prescribed by 
subclause (3) (a) of this clause in respect of each 
completed month of service in that qualifying period. 

(5) Where an employee is justifiably dismissed for 
misconduct during any qualifying 12 month period, the 
provisions of subclause (4) of this clause do not apply in 
respect of any completed month of service in that 
qualifying period. 

(6) In special circumstances, and by mutual consent of 
the employer, the employee and the Union concerned, 
annual leave may be taken in no more than two periods 
with the minimum period being not less than one week. 

(7) An employee shall be given at least two weeks' 
notice that he is to take his annual leave. 

(8) The provisions of this clause shall not apply to 
casual workers. 

12.—Bereavement Leave. 
(1) When it is necessary for an employee to be absent 

from his employment for the purpose of attending a 
funeral or arranging therefore, an eligible employee shall 
be entitled to a maximum of two days leave at customary 
pay as prescribed on each occasion and on the repro- 
duction of satisfactory evidence of the death of the 
employee's wife, husband, father, mother, grand- 
mother, grandfather, brother, sister or child and father 
and mother-in-law. Wife or husband referred to in this 
clause shall include de facto wife or husband. (See also 
Liberty to Apply.) 

(2) Provided that payment in respect of bereavement 
leave is to be made only where the employee would other- 
wise have been at work and shall not be granted in any 
case where the employee concerned would not have been 
working as on annual leave, sick leave and workers' 
compensation. 

(3) This clause does not apply to casual workers. 

13.—Absence Through Sickness. 
(1) An employee who is unable to attend or remain at 

his place of employment during the customary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance 
with the following provisions: 

(a) Entitlement to payment shall accrue at a rate of 
one-sixth of a week for each completed month 
of service with the employer. Payment for 
absence through such ill health or injury shall 
be limited to two weeks in each calendar year. 

(b) Payment shall be made on the basis of an 
employee's customary pay had he not been 
absent from work due to sickness or injury. 

(c) If in the first or successive years of service with 
the employer the employee is absent on the 
grounds of ill health or injury for a period 
longer than his entitlement to paid sick leave, 
payment may be adjusted at the end of that 
year of service, or at the time the employee's 
services terminate, if before the end of that year 
of service, the employee has become entitled to 
further paid sick leave during that year of 
service. 

(d) This clause shall not apply where the worker is 
entitled to compensation under the Workers' 
Compensation Act nor to employees whose 
injury or illness is the result of the employee's 
own misconduct. 

(2) Sick leave shall accumulate from year to year so 
that any balance of the period specified in subclause (1) 
of this clause which has in any year not been allowed to 
an employee by his employer as paid sick leave may be 
claimed by the employee and, subject to the other 
provisions of this clause, shall be allowed by his employer 
in any subsequent year without diminution of the sick 
leave prescribed in respect of that year. 

(3) No employee shall be entitled to the benefits of this 
clause unless he produces proof satisfactory to his 
employer of sickness, but the employer shall not be 
entitled to a medical certificate unless the absence is for 
three days or more. 

(4) To be entitled to payment in accordance with this 
clause the employee shall as soon as is reasonably 
practicable advise the employer of his inability to attend 
work. Provided that such advice, except in extraordinary 
circumstances shall be given to the employer within 12 
hours of the commencement of absence. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this subclause apply to an employee who 
suffers ill-health or injury during the time when he is 
absent on annual leave and such an employee may apply 
for and the employer shall grant paid sick leave in the 
place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill-health or injury for a period of 
seven consecutive days or more and he produces a 
certificate from a registered medical practitioner that he 
was so confined. Provided that the provisions of this 
paragraph do not relieve the employee of his obligations 
to advise the employer in accordance with subclause (4) 
of this clause if he is unable to attend for work on the 
working day following his next annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceeded 
on annual leave. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed upon by the 
employer and the employee or, failing agreement, shall 
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be added to the worker's next period of annual leave or, 
if termination occurs before then, be paid for in accor- 
dance with the provisions of Clause 11.—Holidays and 
Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate applicable at the time the leave is subsequently taken 
provided that the annual leave loading prescribed in 
Clause 11.—Holidays and Annual Leave shall be deemed 
to have been paid with respect to the replaced annual 
leave. 

(6) The provisions of this clause do not apply to casual 
workers. 

14.—Travelling. 
(1) For the purposes of this clause, Zone One will be 

defined as that area bounded by and including 
Esperance, Kalgoorlie, Geraldton but excluding the 
Perth Metropolitan area. Zone Two will be defined as 
that area of the State of Western Australia not covered in 
Zone One but south of the 26th parallel. Zone Three 
shall be defined as that area of the State of Western 
Australia north of the 26th parallel. 

(2) Where an employee is engaged to perform work 
outside the Perth metropolitan area, the employer shall 
either; 

(a) Provide transport 
(b) Pay all fares, or 
(c) Authorise the employee covered in this Award 

to use his own vehicle for transport and pay to 
such employee the following allowance: 

(i) Where the performance for which the 
employee is engaged is situated in Zone 
One: $11.10 per day or part thereof plus 
8.42 cents per kilometre. 

(ii) Where the performance for which the 
employee is engaged is situated in Zone 
Two: $ 13.43 per day or part thereof plus 
8.42 cents per kilometre. 

(iii) Where the performance for which the 
employee is engaged is situated in Zone 
Three: $16.23 per day or part thereof 
plus 8.42 cents per kilometre. 

Provided that no more than four employees 
will be required to travel in the same vehicle. 

(3) Where the work is within a radius of 55 km from 
the GPO Perth, or from the Post Office of a country 
town, the payment in subclause (2) of this clause shall 
only be made in respect to the distance 20 km radius from 
the said GPO or Post Office. 

(4) The employer shall pay to each employee a travel- 
ling allowance of not less than $5.00 per hour, provided 
that an employee shall not be required to travel more 
than 10 hours in any given day. 

(5) (a) Fares shall be first class except when travelling 
by ship when economy fares shall be paid. 

(b) Employees when travelling by train at night shall 
be provided with sleeping accommodation. Where such 
accommodation is provided, subclause (4) hereof will not 
apply between the hours of 10.00 p.m. and 7.00 a.m. 

(6) When an employee is engaged at such a distance 
that he cannot return to his home each night, the 
employer shall provide board and lodging or shall pay 
expenses reasonably incurred by the employee for board 
and lodging. 

(7) Where an employee is engaged for a continuous 
period of 13 weeks or more in one city or town the 
employee shall only be entitled to the allowance pre- 
scribed in subclause (6) of this clause for the first 14 days 
of such period. 

(8) Where a suggestion is made by or for an employer 
or proposed employer to any employee or proposed 
employee that the latter will be employed by the former 
in a certain place if such an employee presents himself 
there and such person does so present himself and is 
employed there, such employee shall receive from the 

employer all provisions, allowances and payments which 
would be due under this clause to an employee who is 
situated in the place where such person is when the 
suggestion is made, and who is definitely engaged by the 
employer to go from that place and to work in the place 
where such employee so presents himself and is 
employed. 

15.—Time and Wages Record. 
(1) Each employer shall keep a time and wages record 

showing the name of each worker, the nature of his 
employment, the hours worked each day and the wages 
and allowances paid each week. Any system of automatic 
recording by means of machines shall be deemed to 
comply with this provision to the extent of the 
information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the Union 
during usual business hours. 

16.—Right of Entry. 
(1) For the purpose of interviewing on legitimate 

Union business persons performing on any musical 
instrument, not more than two duly accredited Union 
representatives shall at the one time have the right to 
enter any premises wherein members of the Union or 
persons in the same calling as such members are 
performing. While interviewing such performers the 
Union representatives shall not unreasonably interfere 
with or delay any performer in carrying out his musical 
duties. Such representative upon entering the premises 
shall notify the management of their presence. 

(2) Union representatives exercising the right of entry 
under this clause shall not be required to pay any 
admission fee to the premises wherein musicians are 
performing. 

17.—No Reduction. 
Nothing herein contained shall entitle an employer to 

reduce the remuneration of any employee who at the date 
of this Award was being paid higher rates than those pre- 
scribed by this Award for his or her classification. 

18.—Rest Breaks. 
(1) At the commencement of an engagement the 

respondent shall inform the musician what breaks are to 
be taken provided that such musician shall be entitled to 
a break of not less than 10 minutes every two hours. 

(2) Where a respondent does not inform a musician 
under subclause (1) above, custom and usage shall 
prevail. 

(3) For the purpose of the two preceding subclauses a 
"break" shall mean and include a period in which an 
employee shall not be required to perform musical 
services and shall count as time worked. 

19.—Payment of Wages. 
(1) Wages shall be paid weekly except in the case of 

casual employees who shall be paid on completion of 
call. 

(2) Where an employee's service has been terminated 
in accordance with this Award, payment of all moneys 
due shall be made at the time the employee ceases 
employment. 

(3) Wages shall not be paid to any person other than 
the employee entitled to such wages or a person 
authorised by the employee in writing to collect wages on 
his behalf. Unless they are paid in accordance with this 
subclause, payment shall be deemed not to have been 
made to the employee. 

20.—Piano. 
Where a respondent provides a piano for use by 

employees under this Award it shall be kept in proper 
order tuned at an A 440 and open to inspection by a duly 
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accredited official of the Union at a time mutually 
convenient. Musicians shall not be held responsible for 
inability to perform or delays in performance occasioned 
by failure of an employer to comply with this clause. 

21.—Recording or Transmission of Performances. 
This Award applies only to live and ephemeral 

performances and no employee shall be required by the 
employer to allow his performance to be recorded or 
transmitted by any means whatsoever whether now 
known or hereafter devised unless the approval of the 
Union and such employee has been first obtained. The 
granting of such approval shall be at the absolute 
discretion of the Union and such employee on such terms 
and conditions, as may be deemed appropriate. (See also 
Liberty to Apply.) 

22.—Long Service Leave. 
Employees shall be allowed long service leave accord- 

ing to the provisions published in Volume 65 of the 
Western Australian Industrial Gazette at pages one to 
four inclusive. 

23.—Safe Storage of Instruments. 
The employer shall make provision for the safe storage 

of musical instruments provided by employees or shall 
indemnify such employees against loss arising from 
damage to or theft of such instruments whilst employees 
are on the premises of or under the control of the 
employer provided that such damage or loss does not 
arise as a result of negligence on the part of the employee. 

24.—Uniforms. 
Where an employee is required to wear special 

uniforms other than evening dress, such uniform shall be 
supplied by the employer. 

25.—Liberty to Apply. 
Liberty to apply is reserved for the Union in relation to 

the following matters: 
(a) Amendments to Clause 21.—Recording or 

Transmission of Performances especially with 
regard to any matter relating to Performers 
Protection within the meaning of that term in 
the ILO Rome Convention of 18 May 1964 in 
the event that Australian legislation is pro- 
claimed in relation to the subject matter of that 
convention. 

(b) Any matter relating to payment of musicians by 
"Door Deals" within the industry meaning of 
that term. 

Melbourne Hotel 
942 Hay Street, Perth 6000 
Sail and Anchor Hotel 
64 South Terrace, Fremantle 6160 
Seaview Tavern 
282 South Terrace, Fremantle 6160 
Blue Note Tavern 
160 Colin Street, West Perth 6005 
White Sands Tavern 
240 West Coast Highway, Scarborough 6019 

Nightclubs, Restaurants, Cabarets and Winehouses 
Romanos 
187 Stirling Street, Perth 6000 
River Cruise Nite Club 
230 William Street, Perth 6000 
Pinocchio's Nite Club 
393 Murray Street, Perth 6000 
Julianas Supper Club 
Mill Street, Perth 6000 
Plain and Fancy Restaurant 
85 Stirling Street, Perth 6000 
The Wardroom Restaurant 
Barker Road, Subiaco 6008 
Civic Theatre Restaurant 
380 Beaufort Street, Perth 6000 
Miss Maud Swedish Restaurant 
97 Murray Street, Perth 6000 
Kings Park Garden Restaurant (1976) Pty Ltd 
Kings Park, Perth 6000 
Hilite 33 
33rd Floor, 44 St George's Terrace, Perth 6000 
Riccardo's 
198 Aberdeen Street, Northbridge 6000 
O'Connors Wine House 
1238 Hay Street, West Perth 6005 
The Stoned Crow Wine House 
237 Queen Victoria Street, North Fremantle 6159 

Retail Stores and Shopping Centres 
Aherns Pty Ltd 
622 Hay Street, Perth 6000 
Boans Ltd 
425 Wellington Street, Perth 6000 
Myer WA Stores Ltd 
246 Murray Street, Perth 6000 
Carousel Shopping Centre 
1382a Albany Highway, Cannington 6107 

6007 

Club 

(c) Amendments to Clause 9 (3). 
(d) Amendments to Clause 12. 

Schedule A. 
List of Industries and Respondents. 

Hotels and Taverns 
Sheraton Perth Hotel 
207 Adelaide Terrace, Perth 6000 
Parmelia Hilton International 
Mill Street, Perth 6000 
El Caballo Blanco 
Great Eastern Highway, Wooroloo 6558 
Federal Hotel 
23 William Street, Fremantle 6160 
Chateau Commodore 
417 Hay Street, Perth 6000 
Ansett Gateway Hotel 
10 Irwin Street, Perth 6000 
Merlin Hotels (Australia) 
140 St George's Terrace, Perth 6000 
Raffles Motor Hotel Pty Ltd 
Kintail Road, Canning Bridge 6153 

Social Clubs and Sporting Clubs 
West Perth Football Club (Inc) 
Leederville Oval, Vincent Street, Leed 
Perth Football Club (Inc) 
Goddard Street, Lathlain Park 6100 
Royal Perth Yacht Club of WA 
Pelican Point, Crawley 6009 
Melville Glades Golf Club (Inc) 
PO Box 115, Willetton 6155 
Mosman Park Bowling Club 
Bayview Terrace, Mosman Park 6012 
Alcoa Social and Sporting Club 
PO Box 172, Pinjarra 6208 
Fremantle Workers's Social & Leisure 
5 Henry Street, Fremantle 6160 

Weddings, Dances, Socials 
Heritage on Charles Reception Centre 
445 Charles Street, North Perth 6006 
Perth Function Centre 
35 James Street, Perth 6000 
Wembley Lodge 
202 Cambridge Street, Wembley 6014 
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Chesterton Lodge 
298 Mill Point Road, South Perth 6151 
Wrightson Dance Studio 
842a Hay Street, Perth 6000 

Ships and Ferries 
Boat Torque 
No. 4 Jetty, Barrack Street, Perth 6000 
Swan River Cruises 
No. 3 Jetty, Barrack Street, Perth 6000 

Entertainment Promoters, Entreprenuers, Agents, 
Bandleaders and Musical Contractors 

Interstar 
25 Preston Street, Como 6152 
Indian Pacific Touring Co Pty Ltd 
231 Adelaide Terrace, Perth 6000 
Offbeat 
42 Denis Street, Subiaco 6008 
David Francis Way (J.T. and the Jazzmen) 
45 Hope Avenue, Manning 6152 

Theme Parks 
Pioneer World 
2 South Western Highway, Armadale 6112 

Music Festivals 
The Festival of Perth 
C/- University of Western Australia 
The West Australian Folk Federation 
PO Box 198, North Perth 6006 

Dated at Perth this 7th day of October 1985. 

(Sgd.) J.A. NEGUS, 
Commissioner. 

PUBLIC SERVICE CAMPING ALLOWANCE. 
Agreement No. PSA AG 2 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA AG 2 of 1985 and No. PSA 438 of 1985. 

Between Chairman, Public Service Board, Applicant and 
the Civil Service Association of Western Australia 
(Inc), Respondent. 

Order. 
HAVING heard Mr R.B. Farrelly on behalf of the Appli- 
cant and Mr M.J. Bowler on behalf of the Respondent, 
the Commission, constituted by a Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, and being satisfied 
that its terms are not contrary to any General Order or 
any principle formulated as a result of General Order 
proceedings under section 51 of the Industrial Relations 
Act 1979, hereby orders — 

That the attached Agreement be registered as an 
Industrial Agreement under section 41 of the said 

Dated at Perth this 29th day of August 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

State Public Service. 
Public Service Camping Allowance Agreement 1985. 

No. PSA AG 2 of 1985. 
This Agreement, made pursuant to the provisions of 

the Industrial Relations Act 1979-84 of Western 
Austraia, this 7th day of May 1985 between the Civil 
Service Association of Western Australia Incorporated 
(hereinafter referred to as the Association) of the one 
part and the Public Service Board (hereinafter referred to 
as the Board) of the other part, witnesseth that the 
parties hereto mutually covenant and agree the one with 
other as follows:— 

1.—Title. 
This Agreement shall be known as the Public Service 

Camping Allowance Agreement 1985 and supersedes and 
replaces the Public Service Camping Allowance Agree- 
ment 1976, No. 6 of 1976. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Definitions. 
5. Camping Allowance. 
6. Copies of Agreement. 
7. Term of Agreement. 

3.—Scope. 
This Agreement shall apply to all Government Officers 

employed under the provisions of the Public Service Act 
1978-82, whose offices are not included in the Special 
Division of the Public Service. 

4.—Definitions. 
"Camp of a Permanent Nature" means single room 

accommodation in skid mounted or mobile type units, 
caravans, or barrack type accommodation where the 
following are provided in the camp:— 

— Water is freely available; 
— Ablutions including a toilet, shower or bath 

and laundry facilities; 
— Hot water system; 
— A kitchen, including a stove and table and 

chairs, except in the case of a caravan equipped 
with its own cooking and messing facilities; 

— An electricity or power supply, and; 
— Beds and mattresses except in the case of cara- 

vans containing sleeping accommodation. 
For the purpose of this definition caravans located in 

caravan parks or other locations where the above are 
provided shall be deemed a camp of a permanent nature. 

"House" means a house, duplex or cottage including 
transportable type accommodation which are self 
contained and in which the facilities prescribed for 
"camp of a permanent nature" are provided. 

"Other than a Permanent Camp" means a camp 
where any of the above are not provided. 

5.—Camping Allowance. 
(a) An officer, who is stationed in a camp of a 

permanent nature, shall be paid the 
appropriate allowance prescribed by Item 1 or 
Item 2 of Schedule A or B for each day spent 
camping. 

(b) An officer who is stationed in a camp — other 
than a permanent camp — or is required to 
camp out, shall be paid the appropriate 
allowance prescribed by Item 3 or Item 4 of 
Schedule A or B for each day spent camping. 

(c) Officers who occupy a house shall not be 
entitled to allowances prescribed by this 
Agreement. 
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(d) Officers accommodated at a Government 
institution, hostel or similar establishment shall 
not be entitled to allowances prescribed by the 
Agreement. 

(e) Where an officer is provided with food and/or 
meals by the Department free of charge, then 
the officer shall only be entitled to receive half 
the appropriate allowance to which the officer 
would otherwise be entitled for each day spent 
camping. 

(f) (i) An officer shall not be entitled to receive 
an allowance under this Agreement for 
periods in excess of 91 consecutive days 
unless the Board otherwise determines. 
Provided that where an officer avails 
himself of the provisions of Clause 5 of 
the Public Service Miscellaneous Allow- 
ances Award 1982, then such periods 
shall be included for the purposes of 
determining the 91 consecutive days, 

(ii) The Board is reviewing any claim under 
this subclause may determine an 
allowance other than is contained in this 
Agreement. 

(g) When camping, an officer shall be paid the 
allowance on Saturdays and Sundays if avail- 
able for work immediately preceding and 
succeeding such days and no deduction shall be 
made under these circumstances when an 
officer does not spend the whole or part of the 
weekend in camp, unless he avails himself of 
the provisions of Clause 5 of the Public Service 
Miscellaneous Allowances Award 1982, No. 14 
of 1982. 

(h) This Agreement shall be read in conjunction 
with Clauses 5, 6 and 9 of the Public Service 
Miscellaneous Allowance Award 1982, No. 14 
of 1982 for the purpose of paying allowances, 
and camping allowance shall not be paid for 
any period in respect of which travelling, 
transfer or relieving allowances are paid. 
Where portions of a day are spent camping, the 
formula contained in Clause 5 of that Award 
shall be used for calculating the portion of the 
allowance to be paid for that day. 
For the purposes of this subclause arrival at 
headquarters shall mean the time of actual 
arrival at camp. Departure from headquarters 
shall mean the time of actual departure from 
camp or the time of ceasing duty in the field 
subsequent to breaking camp, whichever is the 
latter. 

(i) Officers in receipt of an allowance under this 
Agreement shall not be entitled to receive the 
incidental allowance prescribed by Clause 5 of 
the Public Service Miscellaneous Allowances 
Award 1982, No. 14 of 1982. 

(j) Whenever an officer provided with a caravan is 
obliged to park the caravan in a caravan park 
he shall be reimbursed the rental charges paid 
to the authority controlling the caravan park, 
in addition to the payment of camping 
allowance. 

(k) Where an officer, who is not supplied with 
camping equipment by the Department, hires 
such equipment as is reasonable and necessary, 
he shall be reimbursed such hire charges, in 
addition to the payment of camping 
allowances. 

(1) The rates contained in Schedules A and B shall 
be adjusted from time to time as agreed 
between the parties. 

6.—Copies of Agreement. 
Every officer shall be entitled to have access to a copy 

of this Agreement. Sufficient copies shall be available in 
each Department for this purpose. 
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7.—Term of Agreement. 
This Agreement shall operate as from and including 

the 1st day of October 1984 and shall remain in force for 
a period of three years, provided that at any time after 
the expiration of the first 12 months from the date of 
operation of this Agreement or of the expiration of any 
period of 12 months from the date of any variation 
thereof, either of the parties may negotiate with the other 
party to amend or add to this Agreement or approach the 
Public Service Arbitrator for an amendment to this 
Agreement. 

In witness whereof the parties hereto have hereunto set 
their hands and seals the day and year first before 
written. 

Signed for and on behalf of 
the Public Service Board of 
Western Australia K. McKenna 

Chairman 

The Common Seal of the 
Civil Service Association 
of Western Australia 
Incorporated was hereunto 
affixed in the presence of O.S. Middleton 

Trustee 

K. Dodd 
Trustee 

M. Smith 
General Secretary 

Schedule A. 
South of 26 degrees South Latitude: 

Rate 
per day Item 

Permanent Camp — Cook 
provided by the Department 11.40 1 
Permanent Camp — No Cook 
provided 15.20 2 
Other Camping — Cook provided 
by the Department 19.00 3 
Other Camping — No Cook 
provided 22.80 4 

Schedule B. 
North of 26 degrees South Latitude: 

Permanent Camp — Cook 
provided'by the Department 17.40 1 
Permanent Camp — No Cook 
provided 21.20 2 
Other Camping — Cook provided 
by the Department 25.00 3 
Other Camping — No Cook 
provided 28.80 4 
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WESTERN AUSTRALIAN TOURISM 
COMMISSION EMPLOYEES. 

Agreement No. PSA AG 1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA AG 1 of 1985 and No. PSA 117 of 1985. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and the Western 
Australian Tourism Commission, Respondent. 

Order. 
HAVING heard Mr K.H. Dodd on behalf of the Appli- 
cant and Mr P. J. Kelly on behalf of the Respondent, the 
Commission, constituted by a Public Service Arbitrator, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and being satisfied that its 
terms are not contrary to any General Order or any 
principle formulated as a result of General Order 
proceedings under section 51 of the Industrial Relations 
Act 1979, hereby orders — 

That the attached Agreement be registered as an 
Industrial Agreement under section 41 of the said 

Dated at Perth this 30th day of August 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Western Australian Tourism Commission. 
Employees Agreement 1985. 

No. PSA AG 1 of 1985. 
This Agreement made this 16th day of August 1985 

betwen the Civil Service Association of Western 
Australia Incorporated (hereinafter referred to as the 
Association) of the one part and the Western Australian 
Tourism Commission (hereinafter referred to as the 
Commission) of the other part, witnesseth that the 
parties hereto mutually covenant and agree the one with 
the other as follows:— 

1.—Title. 
This Agreement shall be known as the Western 

Australian Tourism Commission Employees Agreement 
1985. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Salaries and Salary Ranges. 
5. Annual Increments. 
6. Hours of Attendance. 
7. Weekend and Public Service Holiday Duty. 
8. Leave of Absence. 
9. Allowances. 
10. Special Conditions. 
11. Contract of Service. 
12. Copies of Agreement. 
13. Term of Agreement. 

3.—Scope. 
This Agreement shall apply to all employees of the 

Western Australian Tourism Commission and shall 
exclude employees employed on a casual basis and by 
contract for services. 

4.—Salaries and Salary Ranges. 
(1) The Commission shall allocate to those employees 

categorised:— 
(i) As Administrative or Clerical, such of the 

salaries and salary ranges as it deems appro- 
priate taken from the Public Service Adminis- 
trative and Clerical Divisions Salaries Award 
1982, No. 1 of 1982, including amendments, 
replacements, variations. 

(ii) As General such of the salaries and salary 
ranges as it deems appropriate taken from the 
Public Service General Division Salaries 
Agreement 1982, No. 2 of 1982, including 
amendments, replacements and variations. 

(2) Subject to the provisions of this Agreement, all of 
the provisions of the Award and Agreement mentioned 
in subclause (1) of this clause shall be deemed to have 
been made between the parties in this Agreement and 
shall apply mutatis mutandis. 

(3) Subject to the provisions of this Agreement, all 
amendments or variations to the Award and Agreement 
referred to in subclause (1) above shall vary concurrently 
and to the same extent the terms of this Agreement. 

5.—Annual Increments. 
Subject to good conduct, diligence and efficiency, an 

employee shall proceed to the maximum of the salary 
range allocated to the office which he occupies by annual 
increments. 

6.—Hours of Attendance. 
The ordinary hours of attendance at work to be 

observed by employees shall be between 7.30 a.m. to 6.00 
p.m. on five days of the week Monday to Friday, 
inclusive. 

Provided that the Commission by written instruction 
may vary the time of attendance because of circum- 
stances of public business or because of the nature of the 
duties of an employee or class of employee. The 
Association will be supplied with a copy of such written 
notification. 

Provided also that where hours of duty are so varied 
they shall not be so varied to prescribe ordinary working 
hours in excess of 37/2 hours per week. 

7.—Weekend and Public Service Holiday Duty. 
(1) Where the Managing Director gives sufficient 

notice prior to the working of ordinary hours on a 
Saturday or Sunday, the employee will be required to 
take time off in lieu. 

(2) Subject to subclause (3), an employee directed to 
work ordinary hours of duty on a Public Service Holiday 
shall be paid at the rate of double time and one-half. 

(3) Where the Managing Director gives sufficient 
notice prior to the working of ordinary hours on a Public 
Service Holiday, the employee will be required to take 
time off in lieu. 

(4) Time off in lieu may be taken at a time mutually 
agreed upon between the Managing Director and the 
employee, provided that where an employee cannot take 
time off in lieu, payment shall be authorised. 

(5) Such time off in lieu shall be determined on an 
hourly basis by dividing the normal hourly rate of pay 
into the amount which the employee would otherwise be 
entitled in accordance with subclause (1) of this clause. 

8.—Leave of Absence. 
Employees covered by the provisions of this 

Agreement shall be entitled mutatis mutandis to the same 
conditions relating to:— 

(i) Annual Leave; 
(ii) Long Service Leave; 
(iii) Sick Leave; 
(iv) Short Leave; 
(v) Leave Without Pay; 
(vi) Study Leave; 
(vii) Military Leave; 
(viii)Maternity Leave; and 
(ix) Public Service Holidays 

as officers employed under the provisions of the Public 
Service Act 1978. 
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9.—Allowances. 
(1) Subject to the provisions of this Agreement, the 

following Awards and any amendments thereto 
including replacement, shall be deemed to have been 
made between the parties to this Agreement and shall 
apply mutatis mutandis. 

(i) Public Service Miscellaneous Allowances 
Award 1982, No. 14 of 1982. 

(ii) Public Service Motor Vehicle Allowances 
Award 1976, No. 13 of 1976. 

(iii) Public Service Overtime Award 1978, No. 10 of 
1978. 

(iv) Public Service Property Allowance Award, No. 
4 of 1981. 

(v) Public Service Allowances (Higher Duties) 
Award, No. 8 of 1981. 

(vi) Public Service Accommodation Allowance 
Award 1981, No. 3 of 1981. 

(2) Subject to the provisions of this Agreement, the 
conditions and allowances prescribed in the following 
Agreements shall apply. 

(i) Public Service Allowances (District) Agree- 
ment 1973, No. 5 of 1973. 

(ii) Public Service Shift Work Agreement 1978, 
No. 24 of 1978. 

10.—Special Conditions. 
(1) Any employee employed by the Commission may 

be required to serve in any office of the Commission in 
any part of Australia or overseas where the Commission 
has offices. 

(2) In the event that an employee is required to serve in 
an office within Australia located other than in Western 
Australia, and who was recruited in Western Australia 
and transferred interstate, the employee shall be entitled 
to the following additional benefits over and above those 
stated elsewhere in this Agreement. 

(i) an employee who was recruited in Perth and is 
serving in another State shall receive economy 
class air fares for spouse and children under 18 
years of age from branch office to Perth and 
return annually, for the purpose of annual 
leave providing the period taken is not less than 
10 working days. The provision of air fares is 
not cumulative from one year to the next. 

(ii) Employees of the Commission who are 21 years 
of age or older and receive a salary increment to 
the scale equivalent to the C-IV range shall 
receive an allowance to the maximum of the 
C-IV salary scale. 

(iii) Employees of the Commission who are under 
the age of 21 years and whose salaries are on the 
scale equivalent to the C-IV range shall receive 
an allowance added to their salary based on the 
difference between the 21 year old C-IV salary 
rate and the maximum of the C-IV range. 

(iv) Employees shall receive the following annual 
Interstate allowances calculated on a pro rata 
basis for periods of less than 12 months. All 
Interstate allowances are to be reviewed 
annually and varied in accordance with the 
National Consumer Price Index movements for 
the preceding 12 months. Allowances are to be 
reviewed on 30 June, in each calendar year. 

Single Married 
Adelaide $1 100 $1 500 
Brisbane $1 200 $1 600 
Melbourne $1 250 $1 850 
Sydney $1 900 $2 250 

(3) Where an employee is required to serve outside of 
Australia the employee shall be entitled to payment of 
allowances as determined from time to time by the 
Australian Tourist Commission. 

(4) An employee of the Commission employed as a 
Clerk Typist, Typist, Clerical Assistant or Telephonist in 
a branch office located in a State of Australia other than 
Western Australia shall bepaid an annual salary rate 
which is at least equal to a comparable designation within 
the Public Service of that State. 

11.—Contract of Service. 
(1) No employee shall leave the employ of the 

Commission until the expiration of one month's written 
notice of intention to do so without approval of the 
Commission. 

(2) One month's written notice shall be given by the 
Commission to an employee whose services are no longer 
required. 

(3) The contract of service for temporary employees 
shall be by the week and may be terminated by not less 
than one week's notice on either side given in writing on 
any day or by the payment or forfeiture, as the case may 
be, of one week's salary. 

(4) A temporary engagement shall not normally 
exceed 18 months duration without consultation between 
the Commission and the Association. 

(5) The Commission may summarily dismiss an 
employee deemed guilty of misconduct or neglect of duty 
and the employee shall not be entitled to any notice of 
payment in lieu. 

(6) An employee, having attained the age of 55 years, 
shall be entitled to retire from the employ of the 
Commission. 

(7) Every employee shall retire on attaining the age of 
65 years. 

12.—Copies of Agreement. 
Every employee shall be entitled to have access to a 

copy of this Agreement, the Awards and Agreements 
listed in Clause 9 and documentation of provisions listed 
in Clause 8 of this Agreement. 

This Agreement shall operate as from and including 16 
August 1985 and shall remain in force for a period of 
three years, provided that at any time after the expiration 
of the first 12 months from the date of operation of this 
Agreement or at the expiration of any period 12 months 
from the date of operation with the other party to amend 
or add to this Agreement. 

In witness whereof the parties hereto have hereunto set 
their hands and seals the day and year first before 
written. 

The Common Seal of the 
Civil Service Association 
of Western Australia 
Incorporated was hereunto 
affixed in the presence 
of:— O.S. Middleton 

Trustee 

K. Dodd 
Trustee 

M. Smith 
General Secretary 

The Common Seal of the 
Western Australian Tourism 
Commission was hereunto 
affixed in the presence 
of:— A.E. Archer 

N. Barrie 
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AWARDS/AGREEMENTS — 
Variation of — 

AIR CONDITIONING AND REFRIGERATION 
INDUSTRY (Construction and Servicing). 

Award No. 10 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 392 of 1985. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and Direct 
Engineering Services Pty Ltd and Others, 
Respondents. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr L. Girdlestone on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under section 44 (8) (a) of 
the Industrial Relations Act 1979 hereby orders — 

That the Air Conditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979 be varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 23rd day of August 1985. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 12.—Overtime: Delete paragraphs (e) and 

(f) from subclause (2) and insert in lieu:— 
(2) (e) A worker shall not be compelled to work 

for more than five hours without a break for a meal. 
(f) Subject to the provisions of paragraph (g) of 

this subclause, a worker required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $4.05 for a meal 
and if, owing to the amount of overtime worked, a 
second or subsequent meal is required, he shall be 
supplied with such meal by the employer or be paid 
$2.80 for each meal so required. 

2. Clause 17.—Car Allowance: Delete this clause and 
insert in lieu:— 

17.—Car Allowance. 
(1) Where a worker is required and authorised to 

use his own motor vehicle in the course of his duties, 
he shall be paid an allowance not less than that 
provided for in the table set out hereunder. Not- 
withstanding anything contained in this subclause, 
the employer and the worker may make any other 
arrangement as to car allowance, not less favourable 
to the worker. 

(2) Where a worker in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(3) A year, for the purpose of this clause, shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's 
Own Vehicle on Employer's Business. 

Engine Displacement 
Area and Details (in cubic centimetres) 
Distrance Travelled Over 1600cc 
During a Year 1600cc and Under 
On Official Business cents/km cents/km 
Metropolitan Area: 

First 8 000 kilometres 31.5 23.3 
Over 8 000 kilometres 20.4 15.5 

South West Land Division: 
First 8 000 kilometres 32.3 23.9 
Over 8 000 kilometres 20.9 15.8 

North of 23.5 degrees South 
Latitude: 

First 8 000 kilometres 36.0 26.8 
Over 8 000 kilometres 23.0 17.5 

Rest of the State: 
First 8 000 kilometres 33.6 24.8 
Over 8 000 kilometres 21.8 16.5 

(4) "Metropolitan Area" means that area within 
a radius of 50 kilometres from the Perth Railway 
Station. 

"South West Land Division" means the South 
West Land Division as defined by section 28 of the 
Land Act 1933-71, excluding the area contained 
within the Metropolitan Area. 

3. Clause 18.—Allowance for Travelling and Employ- 
ment in Construction Work: Delete paragraphs (a), (b) 
and (c) of subclause (2) and insert in lieu:— 

(2) (a) On places within a radius of 50 kilometres 
from the General Post Office, Perth — $6.50 per 
day. 

(b) For each additional kilometre to a radius of 60 
kilometres from the General Post Office, Perth — 
33 cents per kilometre. 

(c) Subject to the provisions of paragraph (d), 
work performed at places beyond a 60 kilometre 
radius from the General Post Office, Perth shall be 
deemed to be distant work unless the employer and 
the workers, with the consent of the union, agree in 
any particular case that the travelling allowances for 
such work shall be paid under this clause, in which 
case an additional allowance of 33 cents per kilo- 
metre shall be paid for each kilometre in excess of 
the 60 kilometres radius. 

4. Clause 19.—Distant Work: Delete subclauses (6) 
and (7) and insert in lieu:— 

(6) A worker to whom the provisions of subclause 
(1) of this clause apply shall be paid an allowance of 
$13.00 for any weekend that he returns to his home 
from the job, but only if:— 

(a) he advises the employer or his agent of his 
intention not later than the Tuesday 
immediately preceding the weekend in 
which he so returns; 

(b) he is not required for work during that 
weekend; 

(c) he returns to the job on the first working 
day following the weekend; and 

(d) the employer does not provide or offer to 
provide suitable transport. 

(7) Where a worker, supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job, he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $5.75 per day, provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates, whether or not 
suitable transport is supplied by the employer. 
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5. Clause 29.—Wages: Delete this clause and insert in 
lieu:— 

29.—Wages. 
(1) Subject to Clause 16.—Special Rates and Pro- 

visions of this award the ordinary weekly rate of 
wage shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be 
paid as an "all purpose" rate. 

(2) (a) The ordinary weekly wage of a worker 
(other than an apprentice) engaged on the 
construction of a large industrial undertaking or any 
large civil engineering project shall consist of the 
base rate and the special payment in Column "A" 
set out in subclause (3) of this clause. 

(b) The ordinary weekly wage of a worker (other 
than an apprentice) otherwise covered by this award 
shall consist of the base rate and the special payment 
in Column "B" set out in subclause (3) of this 
clause. 

(3) (a) Classification Special Special 
Base Payment Payment 
Rate Column A Column B 

S S S 
Instrument Fitter  276.00 68.70 43.80 
Welder — Special Class  268.50 68.70 43.80 
Welder  261.30 68.70 43.80 
Tradesman   261.30 68.70 43.80 
Refrigeration Fitter  261.30 68.70 43.80 
Boilermaker — Structural Steel 

Tradesman   261.30 68.70 43.80 
Sheetmetal Worker 

First Class  261.30 68.70 43.80 
Second Class — 1st six months' 

experience in industry  220.30 54.40 36.60 
Thereafter   235.00 57.30 39.20 

Certificated Rigger or Scaffolder  250.90 59.10 41.90 
Rigger or Scaffolder — Other  241.30 58.00 40.30 
Tool and Material Storeman  231.30 56.50 38.70 
Tradesman's Assistant  220.30 55.20 36.60 
Tradesman's Assistant who from time 

to time uses a grinding machine  221.80 56.50 37.00 
Lagger — 

1st six months' experience  220.30 54.40 36.60 
2nd and 3rd six months' experience ,, 221.80 56.10 37.00 
4th and 5th six months' experience 225.20 56.30 37.70 
Thereafter   226.70 57.10 38.10 

(b) A certificated rigger, other than a leading 
hand who, in compliance with the provisions of the 
regulations made pursuant to the Construction 
Safety Act 1972, is responsible for the supervision of 
other workers, shall be deemed to be a leading hand 
and be paid the additional rate prescribed for a 
leading hand placed in charge of not less than three 
and not more than 10 other workers. 

(4) Apprentices: 
(a) Males (wage per week expressed as a per- 

centage of the "Tradesman's" rate) 
Five Year Term Vo 

First Year 40 
Second Year 48 
Third Year 55 
Fourth Year 75 
Fifth Year 88 

Four Year Term: 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 

3 Zi Year Term: 
First Six Months 42 
Next Year 55 
Following Year 75 
Final Year 88 

Three Year Term: 
First Year 55 
Second Year 75 
Third Year 88 

(b) For the purpose of paragraph (a) of this 
subclause "Tradesman's rate" means the 
base rate and the special payment pre- 
scribed in subclause (3) of this clause for 
the classification "Tradesman". 

(5) (a) In addition to the appropriate rates of pay 
prescribed in this clause, a worker shall be paid — 

(i) $23.80 per week if he is engaged on the 
construction of a large industrial under- 
taking or any large civil engineering 
project. 

(ii) $21.50 per week if he is engaged on a multi- 
storeyed building, but only until the 
exterior walls have been erected and the 
windows completed and a lift made 
available to carry the worker between the 
ground floor and the floor upon which he 
is required to work. A multi-storeyed 
building is a building which, when 
completed, will consist of at least five 
storeys. 

(hi) $12.70 per week if he is engaged otherwise 
on construction work falling within the 
definition of construction work in Clause 
5.—Definitions of this award. 

(b) Any dispute as to which of the aforesaid 
allowances apply to particular work shall be deter- 
mined by the Board of Reference. 

(6) Leading Hands: In addition to the appro- 
priate total wage prescribed in this clause, a leading 
hand shall be paid — 

$ 
(a) If placed in charge of not less 

than three and not more than 
10 other workers  13.40 

(b) If placed in charge of more than 
10 and not more than 20 other 
workers  20.50 

(c) If placed in charge of more than 
20 other workers  26.50 

(7) Casual Workers: A casual worker shall be 
paid 20 per cent of the ordinary rate in addition to 
the ordinary rate for the calling in which he is 
employed. 

(8) The classification "Sheetmetal Worker — 
Second Class — First Six Months' Experience in 
Industry" shall only be applied to a worker who 
commences employment in the industry after 25 
July 1979. 

(9) (a) Where an employer does not provide a 
tradesman, second class sheetmetal worker or an 
apprentice with the tools ordinarily required by that 
tradesman, second class sheetmetal worker or 
apprentice in the performance of his work as a 
tradesman, second class sheetmetal worker or as an 
apprentice, the employer shall pay a tool allowance 
of — 

(i) $7.60 per week to such tradesman or 
second class sheetmetal worker; or 

(ii) in the case o f an apprentice a percentage o f 
$7.60, being the percentage which appears 
against his year of apprenticeship in 
subclause (4) of this clause, 

for the purpose of such tradesman, second class 
sheetmetal worker or apprentice supplying and 
maintaining tools ordinarily required in the 
performance of his work as a tradesman, second 
class sheetmetal worker or apprentice. 

(b) Any tool allowance paid pursuant to para- 
graph (a) of this subclause shall be included in, and 
form part of, the ordinary weekly wage prescribed 
in this clause. 

(c) An employer shall provide for the use of 
tradesmen, second class sheetmetal workers or 
apprentices, all necessary power tools, special 
purpose tools and precision measuring instruments. 

(d) A tradesman, second class sheetmetal worker 
or apprentice shall replace or pay for any tools 
supplied by his employer, if lost through his 
negligence. 
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6. Third Schedule — 38-Hour Week Provisions. 
Clause 6.—Overtime: Delete paragraph (f) from 
subclause (3) and insert in lieu:— 

(3) (f) Subject to the provisions of paragraph (g) 
of this subclause, an employee required to work 
overtime for more than two hours shall be supplied 
with a meal by the employer or be paid $4.05 for a 
meal and if, owing to the amount of overtime 
worked, a second or subsequent meal is required, he 
shall be supplied with such meal by the employer or 
be paid $2.80 for each meal so required. 

ANIMAL WELFARE INDUSTRY. 
Award No. 8 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 615 of 1984. 

Between the Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Royal Society for 
the Prevention of Cruelty to Animals and Others, 
Respondents. 

Interim Order. 
HAVING heard Dr S. Kennedy on behalf of the 
applicant and Mr J. Uphill and later Mr B. Williams on 
behalf of the respondents and by consent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Animal Welfare Industry Award No. 8 
of 1968 be varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the 7th day of October 
1985. 

Dated at Perth this 8th day of October 1985. 

(Sgd.)G.A. JOHNSON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu: 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Contract of Service. 
6. Casual Employees. 
7. Hours. 
8. Overtime. 
9. Meal Money. 
10. Public Holidays. 
11. Annual Leave. 
12. Absence Through Sickness. 
13. Long Service Leave. 
14. Right of Entry. 
15. Board of Reference. 
16. Under Rate Employees. 
17. Travelling Time and Expenses. 

18. Time and Wages Record. 
19. Rates of Pay. 
19A. Minimum Wage — Adult Males and Females. 
20. Protective Clothing. 
21. Call Back. 
22. Part-Time Employees. 
23. Work on Saturdays, Sundays and Public 

Holidays. 
24. Night Work. 
25. Bereavement Leave. 
26. Maternity Leave. 
27. Payment of Wages. 
28. Definitions. 

Schedule 1 — Respondents. 

2. Clause 5.—Contract of Service: Delete subclause 
(3) of this clause, and insert in lieu: 

(3) Provided this shall not affect the right of an 
employer to dismiss an employee without notice for 
misconduc t; in which case wages shall be paid up to 
the point of dismissal. 

3. Clause 7.—Hours: Delete this clause and insert in 
lieu: 

7.—Hours. 
(1) (a) Thirty-eight hours shall constitute a 

week's work and shall be worked on not more than 
five consecutive days of the week. 

(b) The ordinary hours shall be worked between 
the hours of 7.00 a.m. and 7.00 p.m. unless other- 
wise agreed between the employer, employee and 
the union. 

(c) Except where provided elsewhere in this 
clause, the ordinary hours shall be worked within a 
20-day four-week cycle with 0.4 of an hour of each 
day worked accruing as an entitlement to take the 
20th day in each cycle as an Accrued Day Off. 

(2) By agreement between the employer and his 
employees covered by this award, the ordinary 
hours of an employee in lieu of the provisions of 
subclause (1) of this clause hereof, may be worked: 

(a) with two hours of each week's ordinary 
hours of work accruing as an entitlement 
to a maximum of 12 Accrued Day(s) Off in 
each 12 month period. The Accrued 
Day(s) Off shall be taken at a time 
mutually acceptable to the employer and 
the employee. 

(b) Within a 10-day, two-week cycle, with an 
adjustment to hours worked to enable 76 
hours to be worked over nine days of the 
two-week cycle and an entitlement to take 
the 10th day in each cycle as an Accrued 
Day Off. 

(c) Within a five-day, one-week cycle, of 38 
hours. 

(3) An employer and employee may by agreement 
substitute the Accrued Day Off the employee is to 
take off for another day; in which case the Accrued 
Day Off shall become an ordinary working day. 

(4) The employer shall give at least one week's 
notice from the first day of a cycle of the standard 
ordinary hours at which he required the employee to 
commence and cease work. Work performed 
outside the hours notified shall be paid for at 
overtime rates except in cases of emergency or staff 
illness or accident which prevent such notification. 

(5) Where a rostered day off falls on a public 
holiday prescribed in Clause 10.—Public Holidays 
of this award, the next working day shall be taken as 
the rostered day off, provided that by mutual agree- 
ment between the employer and the employee 
another working day may be substituted. 
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(6) (a) A meal break of not less than half an hour 
nor more than one hour shall be allowed between 
the fourth and fifth hour of work unless otherwise 
agreed by the employer and the employee in times of 
emergency or staff accident or illness. 

(b) Employees called upon to work during the 
ordinary meal break shall be paid overtime rates for 
all such work, provided that in the case of 
emergency, where it is necessary to work up to 15 
minutes into a meal break, this provision shall not 
apply. 

(7) Any dispute between an employer and the 
Union over the operation of this clause may be 
referred to a Board of Reference as provided for in 
Clause 15.—Board of Reference of this award. 

4. Clause 8.—Overtime: Delete subclause (1) of this 
clause and insert in lieu: 

(1) For all work done outside the ordinary hours 
of duty fixed in an establishment in accordance with 
Clause 7.—Hours of this award and subject to 
subclause (4) of that clause, payment shall be at the 
rate of time and one-half for the first two hours and 
double time thereafter. 

5. Clause 10.—Public Holidays: Delete subclause (1) 
of this clause and insert in lieu: 

(1) The following days, or the days observed in 
lieu, shall subject to Clause 8.—Overtime of this 
award, be allowed as holidays without deduction of 
pay, namely — New Year's Day, Australia Day, 
Good Friday, Easter Monday, Anzac Day, Labour 
Day, State Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided that 
another day may be taken as a holiday by arrange- 
ment between the parties in lieu of any of the days 
named in the subclause. 

After subclause (3) add the further new subclauses: 
(4) When any of the days observed as a holiday 

prescribed in this clause fall on a day when an 
employee is on an Accrued Day Off the employee 
shall be allowed to take a day's holiday in lieu of the 
holiday on a day immediately following the 
employee's annual leave or at a time mutually 
acceptable to the employer and the employee. 

(5) An employee whilst on a public holiday 
prescribed by this clause shall continue to accrue an 
entitlement to an Accrued Day Off as prescribed in 
subclauses (1) and (2) of Clause 7.—Hours of this 
award. 

6. Clause 10A.—Annual Leave: Renumber this clause 
to Clause 11. 

Delete subclauses (4), (8) and (10) of this clause and 
insert in lieu: 

(4) Any time in respect of which an employee is 
absent from work except time for which he is 
entitled to claim sick pay or time spent on holidays, 
annual leave or long service leave as prescribed by 
this award shall not count for the purpose of 
determining his right to annual leave. 

(8) If after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves his employment or his employment is 
terminated by his employer through no fault of the 
employee the employee shall be paid 2.923 hours' 
pay at his ordinary rate of wage in respect of each 
week of continuous service. 

(10) When an employee proceeds on the four 
weeks' annual leave prescribed by subclause (1) of 
this clause there will be no accrual toward an 
Accrued Day Off as prescribed in subclauses (1) and 
(2) of Clause 7.—Hours of this award. 

(11) Any annual leave entitlement as at 7 October 
1985 shall be adjusted in hours in the ratio of 38 to 
40. 

(12) The provisions of this clause do not apply to 
casual employees. 

7.—Clause 11.—Absence Through Sickness: 
Renumber this clause to Clause 12. 

Delete subclauses (5) (d) and (e), (6), (7) and (8) of this 
clause and insert in lieu: 

(5) (d) Where paid sick leave has been granted by 
the employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time mutually 
agreed to by the employer and the employee, or, 
failing agreement, shall be added to the employee's 
next period of annual leave or, if termination occurs 
before then, be paid for in accordance with the 
provisions of Clause 11.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 11.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 65 of the Western 
Australian Industrial Gazette at pages one to four, 
the paid sick leave standing to the credit of the 
employee at the date of transmission from service 
with the transmitter shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation and 
Assistance Act 1981 nor to employees whose injury 
or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

(9) (a) An employee who works 40 ordinary hours 
each week during a particular work cycle shall be 
paid the wages he would have received had he not 
proceeded on sick leave and shall have the accrued 
entitlement to paid sick leave reduced by the time 
the employee is absent from work on account of 
paid sick leave. 

(b) An employee who works 38 ordinary hours 
each week during a particular work cycle shall be 
paid in respect of any absence the normal pay the 
employee would have received had such employee 
been at work during the absence. 

(c) An employee shall not be entitled to claim 
payment for non-attendance on the ground of 
personal ill-health or injury nor wil the employee's 
sick leave entitlements be reduced if such personal 
ill-health or injury oc curs on a day when an 
employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) and 
(2) of Clause 7.—Hours of this award unless such 
illness is for a period of seven consecutive days or 
more and in all other respects complies with the 
requirements of subclause (5) hereof. 

(10) An employee whilst on paid sick leave shall 
continue to accrue an entitlement to an Accrued 
Day Off as prescribed in subclauses (1) and (2) of 
Clause 7.—Hours of this award. 

(11) Any sick leave entitlement accumulated as at 
7 October 1985 shall be adjusted in hours in the ratio 
of 38 to 40. 
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8. Clause 12.—Long Service Leave: Delete this clause 
and insert in lieu: 

13.—Long Service Leave. 
The Long Service Leave provisions published in 

Volume 64 of the Western Australian Industrial 
Gazette at pages one to four, both inclusive, are 
hereby incorporated in and shall be deemed to be 
part of this award except that the date of 1 April 
1968, in paragraph (2) of subclause 2 is to be 
amended to read 24 December 1958. 

9. Clause 13.—Right of Entry: Renumber this clause 
to Clause 14. 

10. Clause 14.—Under Rate Workers: Renumber this 
clause to Clause 16. 

11. Clause 15.—Board of Reference: Delete this clause 
and insert in lieu: 

15.—Board of Reference. 
The Board of Reference referred to in this Award 

is that Board of Reference established by section 48 
of the Industrial Relations Act 1979. 

12. Clause 16.—Preference to Unionists: Delete this 
clause. 

13. Clause 22.—Part-Time Workers: Delete 
subclauses (2) and (4) of this clause and insert in lieu: 

(2) When an employee is employed under the 
provisions of this clause, he shall receive payment 
for wages, for annual leave, for holidays and for 
sick leave on a pro rata basis in the same proportion 
as the number of hours regularly worked each week 
bears to 38 hours. 

(4) The Secretary of the union shall be advised 
within 21 days of any part-time position created 
after the date of this award. 

14. Clause 24.—Night Work: Delete subclause (1) of 
this clause and insert in lieu: 

(1) Employees employed where the ordinary 
hours of duty extend beyond 7.00 p.m. shall be paid 
an extra five per cent for each shift so worked. 

15. Clause 26.—Bereavement Leave: Delete this 
clause and insert in lieu: 

25.—Bereavement Leave. 
(1) An employee shall, on the death within 

Australia of a wife, husband, de facto wife or de 
facto husband, father, mother, brother, sister, child 
or step-child be entitled on notice, of leave up to and 
including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a 
period not exceeding the number of hours worked 
by the employee in two ordinary working days. 
Proof of such death shall be furnished by the 
employee to the satisfaction of his employer. 

(2) Provided that payment in respect to 
bereavement leave is to be made only where the 
employee otherwise would have been on duty and 
shall not be granted in any case where the employee 
concerned would have been off duty in accordance 
with his roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave 
without pay or on a public holiday. 

(3) An employee shall not be entitled to claim 
payment for bereavement leave on a day when that 
employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) and 
(2) of Clause 7.—Hours of this award. 

(4) An employee, whilst on bereavement leave 
prescribed by this clause shall continue to accrue an 
entitlement to an Accrued Day Off as prescribed in 
subclauses (1) and (2) of Clause 7.—Hours of this 
award. 

16. Clause 27.—Maternity Leave: Renumber this 
clause to Clause 26, and add after subclause (11) the 
following new subclause (12): 

(12) Effect of Maternity Leave on Accrued Day 
Off. 

(a) When an employee proceeds on maternity 
leave there will be no accrual toward an 
Accrued Day Off as prescribed in 
subclauses (1) and (2) of Clause 7.—Hours 
of this award. 

(b) When an employee proceeds on maternity 
leave the employer may pay an employee 
the amount of hours accrued towards an 
Accrued Day Off as prescribed in 
subclauses (1) and (2) of Clause 7.—Hours 
of this award. 

17. After Clause 26.—Maternity Leave add the 
following new Clause 27.—Payment of Wages. 

27.—Payment of Wages. 
(1) Wages shall be paid in cash, providing that 

this shall not apply where an employee has agreed to 
be paid wages by cheque or a direct funds transfer, 
or where at the date of this Order (7 October 1985), 
an employee is paid other than by cash. 

(2) (a) Where the employer requires the employee 
to establish an account for the purposes of receiving 
his wages, the employer shall pay the costs 
associated with such account establishment or 
maintenance. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any 
other bank or financial institution, such fees shall be 
paid by the employer. 

(c) All other fees, charges or duties shall be paid 
by tire employer. 

(3) In the case of payment by cheque the 
employer shall arrange cashment facilities at a 
branch of the bank in close proximity to the place of 
work. 

Where it is impractical for the employee to cash 
the cheque on pay day, during working time, 
reasonable access to the facility shall be allowed by 
the employer. 

(4) If, for reasons within the control of the 
employer, wages are not available at the nominated 
time and the employee is kept waiting for a period 
exceeding 30 minutes, overtime rates shall apply, 
provided that in the case of an employee rostered for 
duty on that day, the 30 minute period shall 
commence from the employee's finishing time. 

(5) No deduction shall be made from an 
employee's wages unless the employee has agreed to 
such deduction in writing, or the deduction is 
authorised by the award. 

(6) Each employee shall be provided with a pay 
advice slip on each day that wages are paid. The pay 
advice slip shall detail: 

(a) the rate of wage. 
(b) the ordinary hours worked. 
(c) the overtime hours worked. 
(d) the gross wage. 
(e) the net wage. 
(f) any allowances paid. 
(g) any deductions made. 
(h) the composition of any annual leave pay- 

ment. 
(i) the composition of any termination pay- 

ment. 

(7) The wages shall be paid weekly, provided that 
by agreement between the employer and the Union, 
wages may be paid at other intervals. 

43471—4 
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(8) Subject to subclause (9) hereof, upon 
termination of employment, the employer shall pay 
to the employee all moneys earned by or payable to 
the employee before the employee leaves the 
premises or the same shall be forwarded to the 
employee by post on the next working day following 
the termination. 

(9) Where the employee terminates his or her 
employment without notice as required in subclause 
(2) of Clause 5.—Contract of Service of this Award, 
the employer shall forward as soon as reasonably 
possible all moneys earned by or payable to such 
employee to that employee by post. 

(10) If an employee fails to collect his wages on 
the appointed day, such wages shall thereafter be 
available for collection (at previously notified times) 
during office hours. 

18. After Clause 27.—Payment of Wages add the 
following new Clause 28.—Definitions: 

28.—Definitions. 

(1) "Veterinary Nurse" — means an employee 
registered as such pursuant to the Veterinary 
Surgeons' Act 1960-1977. 

(2) "Trainee Veterinary Nurse" — means an 
employee enrolled in an approved course leading to 
registration as a Veterinary Nurse. 

(3) "Accrued Day(s) Off" — means the paid 
day(s) off accruing to an employee resulting from an 
entitlement to the 38 hour week as prescribed in 
Clause 7.—Hours of this award. 

(4) "Emergency" for the purposes of this award 
shall constitute a life threatening situation for an 
animal. 

19. Delete the word "worker/s" as it appears in this 
Award and insert in lieu the word "employee/s". 

BUILDING AND ENGINEERING TRADES 
(Nickel Mining and Processing). 

Award No. 20 of 1968. 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
No. 518 of 1985. 

Between Electrical Trades Union of Workers of Aus- 
tralia (Western Australian Branch), Perth, 
Applicant and Western Mining Corporation 
Limited, Respondent. 

Order. 
HAVING heard Mr L. Benfell on behalf of the applicant 
and Mr G. McKenzie on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Building and Engineering Trades (Nickel 
Mining and Processing) Award No. 20 of 1968 be 
varied in accordance with the following schedule 
and that such variation shall have effect from 30 
August 1985. 

Dated at Perth this 13th day of September 1985. 

(Sgd.)B.J. COLLIER, 
[L.S.] Acting Chief Commissioner. 
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Schedule. 
1. Clause 30.—Special Rates and Provisions: Delete 

paragraph (i) of subclause (1) of this clause and insert in 
lieu: 

(1) (i) An electrician — special class, and 
electrical fitter and/or armature winder or 
an electrical installer who holds and in the 
course of his employment may be required 
to use a current "A" grade or "B" grade 
licence issued pursuant to the relevant 
regulation in force on the 28th day of 
February 1978 under the Electricity Act 
1945 shall be paid an allowance of $11.00 
per week. 

2. First Schedule—Wages: Delete subclause (8) of this 
schedule and insert in lieu: 

(8) Tool Allowance: Notwithstanding the 
previous provisions of this clause a metal tradesman 
(including an apprentice) to whom the employer 
does not supply all necessary tools shall be paid a 
tool allowance of $7.60 per week. 

A tradesman for the purpose of this clause shall 
be deemed to be a worker who is paid an equal rate 
of wage or higher than the classification 
Boilermaker. 

BUILDING TRADES. 
Award No. 31 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 403 of 1985. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and Coca Cola Bottlers (Perth) Pty Ltd 
and Others, Respondents. 

Order. 
HAVING heard Mr M. Cuomo on behalf of the appli- 
cant and Mr S.J. Smith on behalf of the respondents, 
and on behalf of the Master Builders' Association of 
Western Australia (Union of Employers) Perth, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Building Trades Award No. 31 of 1966 
be varied in accordance with the following Schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after 29 May 1985. 

Dated at Perth this 23rd day of August 1985. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 11.—Wages: Delete subclause (4) — 

Construction Allowance of this clause and insert in lieu 
thereof the following:— 

(4) Construction Allowance: (per week) $12.70. 
An employee shall not be entitled to this con- 
struction allowance except when required to work 
"on site" on any work in connection with the 
erection or demolition of a building or to carry out 
work which the employer and the union agree is 
construction work or in default of agreement, that is 
so declared by the Board of Reference. 
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2. Clause 14.—Special Rates and Provisions: Delete 
subclauses (1)-(31) inclusive of this clause and insert in 
lieu thereof the following:— 

14.—Special Rates and Provisions. 
(1) General conditions under which special rate is 

payable: 
(a) The special rates prescribed in this clause 

shall be paid irrespective of the times at 
which work is performed and shall not be 
subject to any premium or penalty 
condition. 

(b) Where more than one of the following 
rates provide a payment for disabilities of 
substantially the same nature then only the 
highest of such rates shall be payable. 

(2) Insulation: A worker handling charcoal, 
pumice, granulated cork, silicate of cotton, 
insulwool, slag wool or other recognised insulating 
material of a like nature or working in the 
immediate vicinity so as to be affected by the use 
thereof shall be paid 36 cents per hour or part 
thereof in addition to the rates otherwise prescribed 
in this award. 

(3) Hot Work: 
(a) A worker required to work in a place 

where the temperature has been raised by 
artificial means to between 46 degrees and 
54 degrees Celsius shall be paid 29 cents 
per hour or part thereof in addition to the 
rates otherwise prescribed in this Award or 
in excess of 54 degrees Celsius shall be paid 
36 cents per hour or part thereof in 
addition to the said rates. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours work without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(4) Cold Work: 
(a) A worker required to work in a place 

where the temperature is lowered by 
artificial means to less than zero degrees 
Celsius shall be paid 29 cents per hour or 
part thereof in addition to the rates 
otherwise prescribed in this award. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours' work without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(5) Confined Space: A worker required to work in 
a confined space, being a place the dimensions or 
nature of which necessitates working in a cramped 
position or without sufficient ventilation, shall be 
paid 36 cents per hour or part thereof in addition to 
the rates otherwise prescribed in this award. 

(6) Toxic Substances: 
(a) A worker required to use toxic substances 

or materials of a like nature shall be 
informed by the employer of the health 
hazards involved and instructed in the 
correct and necessary safeguards which 
must be observed in the use of such 
materials. 

(b) A worker using such materials will be 
provided with and shall use all safeguards 
as are required by the appropriate Govern- 
ment Authority or in the absence of such 
requirement such safeguards as are deter- 
mined by a competent authority or person 
chosen by the Union and the employer. 

(c) A worker using toxic substances or 
materials of a like nature shall be paid 36 
cents per hour extra. Workers working in 
close proximity to workers so engaged 
shall be paid 29 cents per hour extra. 

(d) For the purpose of this subclause all 
materials which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials of a 
like nature. 

(7) Asbestos: Workers required to use materials 
containing asbestos or to work in close proximity to 
workers using such materials shall be provided with 
and shall use all necessary safeguards as required by 
the appropriate occupational health authority and 
where such safeguards include the mandatory 
wearing of protective equipment (i.e. combination 
overalls and breathing equipment or similar 
apparatus) such workers shall be paid 36 cents per 
hour extra whilst so engaged. 

(8) Dry Polishing or Cutting of Tiles: A worker 
required to dry polish tiles with a machine or to cut 
tiles with an electric saw shall be paid 36 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(9) Bitumen Work: A worker handling hot 
bitumen or asphalt or dipping materials in creosote 
shall be paid 36 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(10) Roof Repairs: A worker engaged on repairs 
to roofs shall be paid 36 cents per hour or part 
thereof in addition to the rates otherwise provided in 
this award. 

(11) Wet Work: A worker required to work in a 
place where water is continually dripping on him so 
that his clothing and boots become wet or where 
there is water underfoot shall be paid 29 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(12) Dirty Work: A worker engaged on dirty 
work shall be paid 29 cents per hour or part thereof 
in addition to the rates otherwise prescribed in this 
award. 

(13) A worker engaged in repairs to sewers shall 
be paid at the rate of 29 cents per hour or part 
thereof in addition to the rates otherwise prescribed 
in this award. 

(14) A worker working in a dust-laden atmos- 
phere in a joiners' shop where dust extractors are 
not provided or in such atmosphere caused by the 
use of materials for insulating, deafening or pugging 
work (as, for instance, pumice, charcoal, silicate of 
cotton or any other substitute), shall be paid at the 
rate of 29 cents per hour or part thereof in addition 
to the rates otherwise prescribed in this award. 

(15) Scaffolding Certificate Allowance: A trades- 
man who is the holder of a scaffolding certificate or 
rigging certificate issued by the Department of 
Labour and Industry and is required to act on that 
certificate whilst engaged on work requiring a 
certificated person shall be paid 29 cents per hour or 
part thereof in addition to the rates otherwise pre- 
scribed in this award but this allowance shall not be 
payable cumulative on the allowance for swing 
scaffolds. 

(16) Spray Application — Painters: A painter 
engaged on all spray applications carried out in 
other than a properly constructed booth, approved 
by the Department of Labour and Industry, shall be 
paid 29 cents per hour or part thereof in addition to 
the rates otherwise prescribed in this award. 
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(17) Cleaning Down Brickwork: A worker 
required to clean down bricks using acids or other 
corrosive substances shall be supplied with gloves 
and be paid 26 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(18) Bagging: A worker engaged upon bagging 
brick or concrete structures shall be paid 26 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(19) Furnace Work: A worker engaged in the con- 
struction or alteration or repairs to boilers, flues, 
furnaces, retorts, kilns, ovens, ladles and similar 
refractory work shall be paid 76 cents per hour or 
part thereof in addition to the rates otherwise pre- 
scribed in this award. 

(20) Acid Work: A worker required to work on 
acid furnaces, acid stills, acid towers and all other 
acid resisting brickwork shall be paid 76 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(21) Plasterers using flintcote shall be paid 19 
cents per hour extra except where flintcote is applied 
by hawk and trowel to walls and ceilings when the 
rate shall be 36 cents per hour extra. 

(22) Chemical and Manure Works and Oil 
Refineries: Journeymen and builders' labourers 
working on chemical and manure works or oil 
refineries shall receive 14 cents per hour in addition 
to the prescribed rate. 

(23) Height Money: A worker required to work 
on a chimney stack, spire, tower, radio or television 
mast or tower, air shaft, cooling tower, water tower 
or silo, where the construction exceeds 15 metres in 
height shall be paid for all work above 15 metres, 29 
cents per hour or part thereof, with an additional 29 
cents per hour or part thereof for work above each 
further 15 metres in addition to the rates otherwise 
prescribed in this award. 

(24) Swing Scaffold: 
(a) A worker employed — 

(i) on any type of swing scaffold or 
any scaffold suspended by rope or 
cable, or bosun's chair or cantilever 
scaffold or 

(ii) on a suspended scaffold requiring 
the use of steel or iron hooks or 
angle irons at a height of 20 feet or 
more above the nearest horizontal 
plane, 

shall be paid $2.09 for the first four hours 
or part thereof and 43 cents for each hour 
thereafter on any day in addition to the 
rates otherwise prescribed in this award. 

(b) A solid plasterer when working off a swing 
scaffold shall be paid an additional nine 
cents per hour. 

(c) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(25) Plumbing: 
(a) A plumber doing sanitary plumbing work 

on repairs to sewer drainage or wastepipe 
services in any of the following places:— 

(i) Infectious and contagious diseases 
hospitals or any block or portion of 
a hospital used for the care of or 
treatment of patients suffering 
from any infectious or contagious 
disease. 

(ii) Morgues, shall be paid 29 cents per 
hour or part thereof in addition to 
the rates otherwise prescribed in 
this award. 

(b) A plumber doing work on a ship of any 
class:— 

(i) whilst under way; or 
(ii) in a wet place, being one in which 

the clothing of a worker necessarily 
becomes wet to an uncomfortable 
degree or one in which water 
accumulates underfoot; or 

(iii) in a confined space; or 
(iv) in a ship which has done one trip or 

more in a fume or dust-laden 
atmosphere, in bilges, or when 
cleaning blockages in soil pipes or 
waste pipes or repairing brine 
pipes; shall be paid 36 cents per 
hour or part thereof in addition to 
the rates otherwise prescribed in 
this award. 

(c) A plumber carrying out pipework on a 
ship of any class under the plates in the 
engine and boiler rooms and oil fuel tanks 
shall be paid 75 cents per hour or part 
thereof in addition to the rates otherwise 
prescribed in this award. 

(d) A plumber required to enter a well nine 
metres or more in depth for the purpose in 
the first place of examining the pump, pipe 
or any other work connected therewith, 
shall be paid $1.54 for such examination 
and 54 cents per hour thereafter for fixing 
renewing or repairing such work. 

(e) Permit Work: Any licensed plumber called 
upon by his employer to use the licence 
issued to him by the Metropolitan Water 
Supply, Sewerage and Drainage Board for 
a period in any one week shall be paid 
$19.70 for that week, in addition to the 
rates otherwise prescribed in this award. 

(f) Plumbers on Sewerage Work: Plumbers or 
apprentices in their third, fourth or fifth 
year, on work involving the opening up of 
house drains or wastepipes for the purpose 
of clearing blockages or for any other 
purpose, or work involving the cleaning 
out of septic tanks or dry wells, shall be 
paid a minimum of $1.54 per day in 
addition to the prescribed rate whilst so 
employed. 

(26) Explosive Powered Tools: An operator of 
explosive powered tools, being a worker qualified in 
accord with the laws and regulations of the State of 
Western Australia to operate explosive powered 
tools who is required to use an explosive powered 
tool shall be paid 68 cents for each day on which he 
uses such a tool in addition to the rates otherwise 
prescribed in this award. 

(27) Secondhand Timber: Where, whilst working 
with secondhand timber, a worker's tools are 
damaged by nails, dumps or other foreign matter on 
the timber, he shall be entitled to an allowance of 
$1.12 per day on each day upon which his tools are 
so damaged provided that no allowance shall be 
payable under this clause unless it is reported 
immediately to the employer's representative on the 
job in order that the claim may be proved. 

(28) Computing Quantities: A worker, other than 
a leading hand, who is regularly required to 
compute or estimate quantities of materials in 
respect of the work performed by others shall be 
paid $2.09 per day or part thereof in addition to the 
rates otherwise prescribed in this award. 

(29) Setter Out: A setter out in a joiner's shop 
shall be paid $3.07 per day in addition to the rates 
otherwise prescribed by this award but where a 
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worker qualifies for this allowance and is appointed 
leading hand he shall be paid whichever amount is 
the higher but not both. 

(30) Detail Worker: A detail worker shall be paid 
$3.07 per day in addition to the rates otherwise 
prescribed in this award but where a worker 
qualifies for this allowance and is appointed leading 
hand he shall be paid whichever amount is the higher 
but not both. 

(31) Spray Painting — Painters: 
(a) Lead paint shall not be applied by a spray 

to the interior of any building. 
(b) All workers (including apprentices) 

applying paint by spraying shall be pro- 
vided with full overalls and head covering 
and respirators by the employer. 

(c) Where from the nature of the paint or 
substance used in spraying a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substances used by a 
worker in spray painting, the worker shall 
be paid a special allowance of 85 cents per 
day. 

(34) (a) Lead Paint Surfaces: No surface painted 
with lead paint shall be rubbed down or scraped by a 
dry process. 

(b) Width of Brushes: All paint brushes shall not 
exceed five inches in width and no kalsomine brush 
shall be more than seven inches in width. 

(c) Meals not to be taken in paint shop. No 
worker shall be permitted to have a meal in any paint 
shop or place where paint is stored or used. 

(35) Loads: Where bricks are being used the 
worker shall not be required to carry — 

(a) more than 40 bricks each load in a wheel- 
barrow (on a scaffold) to a height of 15 
feet from the ground; 

(b) more than 36 bricks each load in a wheel- 
barrow over and above a height of 15 feet 
on a scaffold. 

The type of wheelbarrow shall be agreed upon 
with the Union. 

(36) Grinding Facilities: The employer shall pro- 
vide adequate facilities for the workers to grind 
tools and workers shall be allowed time to use the 
same whenever reasonably necessary. 

(37) First Aid Outfit: The employer shall provide 
a sufficient supply of bandages and antiseptic 
dressings for use in cases of accident. 

(38) Water and Soap: Water and soap shall be 
provided at each shop or on each job by the 
employer for use by the workers. 

(39) Provision of Boiling Water: The employer 
shall provide boiling water at each shop for the use 
of his workers at lunch time. 

(40) (a) The employer shall supply a safety helmet 
for each of his workers requesting one on any job 
where, pursuant to the regulations made under the 
Construction Safety Act 1972, a worker is required 
to wear such helmet. 

(b) Any helmet so supplied shall remain the 
property of the employer and during the time it is on 
issue, the worker shall be responsible for any loss or 
damage thereto, fair wear and tear attributable to 
ordinary use excepted. 

BUILDING TRADES (Government). 
Award No. 31A of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 467 of 1985. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), Appli- 
cant and Hon Minister for Works and Others, 
Respondents. 

Interim Order. 
HAVING heard Mr M.D. Cuomo on behalf of the appli- 
cant and Mr N.R. Whitehead on behalf of the 
respondents, and by consent the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Building Trades (Government) Award 
No. 31A of 1966 be varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after 6 April 1985, except 
in the case of subclause (2) of Clause 11.—Wages, 
which shall have effect as from the beginning of the 
first pay period commencing on or after 7 February 
1985; Clauses 15A and 15B — Fares and Travelling 
Time (other than distant work) and Fares and 
Travelling — Plumbers which shall have effect as 
from the beginning of the first pay period on or after 
23 November 1984. 

Dated at Perth this 9th day of July 1985. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 11.—Wages: Delete subclause (2) of this 

clause and insert in lieu: 
(2) Tool Allowance (per week) $ 

(a) Bricklayers and Stoneworkers  7.50 
(b) Plasterers  8.70 
(c) Carpenters and Joiners 10.50 
(d) Plumbers  10.50 
(e) Painters and Signwriters  2.60 
(0 Glaziers  2.60 
(g) Stonemasons: the employer shall supply 

all necessary tools for the use of stone- 
masons, except when engaged on building 
construction when the worker, if required 
to supply his own tools, shall receive a tool 
allowance at the rate of 96 cents per week. 

NOTE 1: The tool allowance prescribed in para- 
graphs (a), (b), (c) and (d) of this subclause each 
include an amount of 0.6 cents for the purpose of 
enabling the workers to insure their tools against 
loss or damage by theft or fire. 

NOTE 2: The abovenamed allowances shall not 
be paid where the employer supplies a worker with 
all necessary tools. 

Delete subclause (4) (a) of this clause and insert in lieu: 
(4) Disabilities Allowance (per week): $12.70. 

(a) Subject to the provisions of paragraph (b), 
(c) or (d) of this subclause an allowance of 
$12.70 shall be paid to all workers except- 
ing workers who are employed for the 
major portion of any week in or about a 
permanent maintenance depot or who are 
usually employed in or about the 
employer's business when a worker 
coming within the exception is engaged on 
the erection or demolition of a building 
exceeding 250 square feet in floor area. 
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Delete first paragraph of subclause (7) of this clause 
and insert in lieu: 

(7) Plumbing Trade Allowance: Plumbers shall 
be paid an allowance at the rate of $10.20 per week 
to compensate for the following classes of work and 
in lieu of the relevant amounts in Clause 14.— 
Special Rates and Provisions — whether or not such 
work is performed in any one week. When working 
outside the categories listed hereunder a plumber 
shall receive the appropriate rates provided for in 
the said Clause 14.—Special Rates and Provisions. 

2. Clause 14.—Special Rates and Provisions: Delete 
subclauses (1) to (39) inclusive and subclause (52) of this 
clause and insert in lieu: 

(1) Conditions respecting Special Rates — 
(a) The special rates prescribed in this award 

shall be paid irrespective of the times at 
which work is performed and shall not be 
subject to any premium or penalty 
conditions. 

(b) Where more than one of the above rates 
provides payments for disabilities of sub- 
stantially the same nature then only the 
highest of such rates shall be payable. 

(2) Swing Scaffold: 
(a) A worker employed — 

(i) on any type of swing scaffold or 
any scaffold suspended by rope or 
cable or bosun's chair or cantilever 
scaffold, or 

(ii) on a suspended scaffold requiring 
the use of steel or iron hooks or 
angle irons at a height 6.1 metres or 
more above the nearest horizontal 
plane 

shall be paid $2.09 for the first four hours 
or part thereof and 43 cents for each hour 
thereafter on any day in addition to the 
rates otherwise prescribed. 

(b) A solid plasterer when working on a swing 
scaffold shall be paid an additional 10 
cents per hour. 

(c) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(d) provided that no allowance shall be 
payable for working on such scaffolds 
when used under bridges or jetties unless 
the height of the scaffold above the water 
exceeds 0.9 metres. 

(3) Insulation: a worker handling charcoal, 
pumice, granulated cork, silicate of cotton, insul- 
wool, slag wool or other recognised insulation 
material of a like nature or working in the 
immediate vicinity so as to be affected by the use 
thereof shall be paid 36 cents per hour or part 
thereof in addition to the rates otherwise prescribed. 

(4) Working in a dust laden atmosphere in a 
joiner's shop where dust extractors are not provided 
or in such atmosphere caused by the use of materials 
for insulating, deafening or plugging work (as, for 
instance, pumice, charcoal, silicate of cotton or any 
other substitute) or from earthworks, 36 cents per 
hour extra. 

(5) Confined Space: A worker required to work in 
a confined space, being a place the dimensions or 
nature of which necessitates working in a cramped 
position or without sufficient ventilation, shall be 
paid 36 cents per hour or part thereof in addition to 
the rate otherwise prescribed. 

(6) Sewer Work: A worker engaged in repairs to 
sewers shall be paid 26 cents per hour or part thereof 
in addition to the rates otherwise prescribed. 

(7) Sanitary Plumbing Work: A plumber doing 
sanitary plumbing work on repairs to sewer drainage 
or waste pipe services in any of the following 
places — 

(a) Infectious and contagious diseases 
hospitals or any block or portion of a 
hospital used for the care or treatment of 
patients suffering from any infectious or 
contagious disease. 

(b) Morgues: 
shall be paid 29 cents per hour or part thereof in 
addition to the rates otherwise prescribed. 

(8) Ship Plumbing: A plumber doing work on a 
ship of any class — 

(a) whilst under way; or 
(b) in a wet place being one in which the 

clothing of a worker necessarily becomes 
wet to an uncomfortable degree or one in 
which water accumulates underfoot; or 

(c) in a confined space; or 
(d) in a ship which has done one trip or more 

in a fume or dust laden atmosphere, in 
bilges, or when cleaning blockages in soil 
pipes or waste pipes or repairing brine 
pipes: 

shall be paid 42 cents per hour or part thereof in 
addition to the rates otherwise prescribed. 

(e) a plumber carrying out pipe work in a ship 
of any class under the plates in the engine 
and boiler rooms and oil fuel tanks shall be 
paid 85 cents per hour or part thereof in 
addition to the rates otherwise prescribed. 

(9) Well Work: A plumber or labourer required 
to enter a well nine metres or more in depth for the 
purpose in the first place of examining the pump, 
pipe or any other work connected therewith, shall be 
paid $1.48 for such examination and 55 cents per 
hour extra thereafter for fixing, renewing or 
repairing such work. 

(10) Permit Work: Any licensed plumber called 
upon by his employer to use the licence issued to him 
by the Metropolitan Water Supply, Sewerage and 
Drainge Board for a period in any one week shall be 
paid $9.00 for that week in addition to the rates 
otherwise prescribed. 

(11) Plumbers on Sewerage Work: Plumbers or 
apprentices in their third, fourth or fifth year, on 
work involving the opening up of house drains or 
waste pipes for the purpose of clearing blockages or 
for any other purpose, or work involving the 
cleaning out of septic tanks or dry wells, shall be 
paid a minimum of $1.48 per day or part thereof in 
addition to the prescribed rate. 

(12) Height Money: A worker required to work 
on a chimney stack, spire, tower, air shaft, cooling 
tower, water tower exceeding 15 metres in height 
shall be paid for all work above 15 metres, 29 cents 
per hour or part thereof with an additional 29 cents 
per hour or part thereof for work above each further 
15 metres in addition to the rates otherwise pre- 
scribed. 

(13) Furnace Work: A worker engaged in the con- 
struction or alteration or repairs to boilers, flues, 
furnaces, retorts, kilns, ovens, ladles and similar 
refractory work or on underpinning shall be paid 76 
cents per hour or part thereof in addition to the rates 
otherwise prescribed. 

(14) Hot Work: 
(a) A worker required to work in a place 

where the temperature has been raised by 
artificial means to between 46 degrees 
Celsius and 54 degrees Celsius shall be paid 
29 cents per hour or part thereof in 
addition to the rates otherwise prescribed 
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or in excess of 54 degrees Celsius shall be 
paid 36 cents per hour or part thereof in 
addition to the said rates. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours' work without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(15) Cold Work: 
(a) A worker required to work in a place 

where the temperature is lowered by 
artificial means to less than zero degrees 
Celsius shall be paid 29 cents per hour or 
part thereof in addition to the rates 
otherwise prescribed in this award. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours' work without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(16) Swanbourne and Graylands: Workers 
required to work at the Swanbourne and Graylands 
Hospitals controlled by the Mental Health Services 
shall be paid at the rate of 29 cents per hour in 
addition to the prescribed rate. 

(17) Flintcote: Plasterers using flintcote shall be 
paid 29 cents per hour or part thereof except when 
flintcote is applied by hawk and trowel to walls and 
ceilings when the rate shall be 51 cents per hour extra 
in addition to the prescribed rate. 

(18) Dirty Work: 
(a) A worker employed on excessively dirty 

work which is more likely to render the 
worker or his clothes dirtier than the 
normal run of work, shall be paid 29 cents 
per hour extra in addition to the prescribed 
rate (with a minimum payment as for four 
hours when employed on such work). 

(b) This shall not apply to a worker in receipt 
of the allowance prescribed in subclause 
(4) of Clause 11.—Wages of this Award 
nor to a worker in receipt of the allowance 
prescribed in subclause (27) hereof. 

(19) Stonemason on Wall: A stonemason 
working on the wall (cottage work and foundation 
work in coastal stone excepted) shall be paid 29 cents 
per hour or part thereof in addition to the rates 
otherwise prescribed. 

(20) Setter Out: A setter out (other than a leading 
hand) in a joiner's shop shall be paid $2.80 per day 
in addition to the rates otherwise prescribed. 

(21) Detail Worker: A detail worker (other than a 
leading hand) shall be paid $2.80 per day in addition 
to the rates otherwise prescribed. 

(22) Spray Painting — Painters: 
(a) Lead paint shall not be applied by a spray 

to the interior of any building. 
(b) All workers (including apprentices) apply- 

ing paint by spraying, shall be provided 
with full overalls and head covering and 
respirators by the employer. 

(c) Where from the nature of the paint or 
substance used in spraying, a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substances used by a 
worker in spray painting, the worker shall 
be paid a special allowance of 76 cents per 
day. 

(23) Lead Paint Surfaces: 
(a) No surface painted with lead paint shall be 

rubbed down or scraped by a dry process. 

(b) Width of Brushes: All paint brushes shall 
not exceed 127 millimetres in width and no 
kalsomine brush shall be more than 177.8 
millimetres in width. 

(c) Meals not to be taken in paint shop. No 
worker shall be permitted to have a meal in 
any paint shop or place where paint is 
stored or used. 

(24) Spray Application-Painters: A painter 
engaged on all spray applications carried out in 
other than a properly constructed booth approved 
by the Department of Labour and Industry shall be 
paid 29 cents per hour or part thereof in addition to 
the rates otherwise prescribed in this award. 

(25) An employee who is a qualified first aid man 
and is appointed by his employer to carry out first 
aid duties in addition to his usual duties shall be paid 
an additional rate of $1.00 per day. 

(26) Toxic Substances: 
(a) A worker required to use toxic substances 

or materials of a like nature shall be 
informed by the employer of the health 
hazards involved and instructed in the 
correct and necessary safeguards which 
must be observed in the use of such 
materials. 

(b) A worker using such materials will be 
provided with and shall use all safeguards 
as are required by the appropriate Govern- 
ment Authority in the absence of such 
requirement such safeguards as are deter- 
mined by a competent authority or person 
chosen by the union and the employer. 

(c) A worker using toxic substances or 
materials of a like nature shall be paid 36 
cents per hour extra. Workers working in 
close proximity to workers so engaged 
shall be paid 26 cents per hour extra. 

(d) For the purposes of this subclause all 
materials which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials of a 
like nature. 

(27) Abattoirs: A worker, other than a plumber in 
receipt of the plumbing trade allowance, employed 
in an abattoir shall be paid such rate as is agreed 
upon between the parties, or, in default of agree- 
ment, the rate determined by the Board of 
Reference. 

(28) Fumes: A worker required to work in a place 
where fumes of sulphur or other acid or other 
offensive fumes are present shall be paid such rates 
as are agreed upon between him and the employer. 

(29) Asbestos: Workers required to use materials 
containing asbestos or to work in close proximity to 
workers using such materials shall be provided with 
and shall use all necessary safeguards as required by 
the appropriate occupational health authority and 
where such safeguards include the mandatory 
wearing of protective equipment (i.e. combination 
overalls and breathing equipment or similar 
apparatus) such workers shall be paid 36 cents per 
hour whilst so engaged. 

(30) Explosive Powered Tools: An operator of 
explosive powered tools, being a worker qualified in 
accord with the laws and regulations of the State of 
Western Australia to operate explosive powered 
tools, who is required to use an explosive powered 
tool shall be paid 68 cents for each day on which he 
uses such a tool in addition to the rates otherwise 
prescribed. 

(31) Wet Work: A worker required to work in a 
place where water is continually dripping on him so 
that his clothing and boots become wet or where 
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there is water underfoot shall be paid 29 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed in this Award. 

(32) Cleaning Down Brickwork: A worker 
required to clean down bricks using acids or other 
corrosive substances shall be supplied with gloves 
and be paid 26 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(33) Bagging: A worker engaged upon bagging 
brick or concrete structures shall be paid 26 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(34) Bitumen Work: A worker handling hot 
bitumen or asphalt or dripping materials in creosote 
shall be paid 36 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(35) Scaffolding Certificate Allowance: A trades- 
man who is the holder of a scaffolding certificate or 
rigging certificate issued by the Department of 
Labour and Industry and is required to act on that 
certificate whilst engaged on work requiring a 
certified person shall be paid 29 cents per hour or 
part thereof in addition to the rates otherwise 
prescribed in this award but this allowance shall not 
be payable cumulative on the allowance for swing 
scaffolds. 

(36) Dry Polishing or Cutting of Tiles: A worker 
required to dry polish tiles with a machine or to cut 
tiles with an electric saw shall be paid 36 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(37) Secondhand Timber: Where, whilst working 
with secondhand timber, a worker's tools are 
damaged by nails, dumps or other foreign matter on 
the timber, he shall be entitled to an allowance of 
$1.00 per day on each day upon which his tools are 
so damaged, provided that no allowance shall be 
payable under this clause unless it is reported 
immediately to the employer's representative on the 
job in order that the claim may be proved. 

(38) Roof Repairs: A worker engaged on repairs 
to roofs shall be paid 32 cents per hour or part 
thereof in addition to the rates otherwise provided in 
this award. 

(39) Computing Quantities: A worker, other than 
a leading hand, who is required to compute or 
estimate quantities of materials in respect of the 
work performed by others shall be paid $2.09 per 
day or part thereof in addition to the rates otherwise 
prescribed in this award. 

(52) A worker engaged on work at Fremantle 
Prison shall be paid 29 cents per hour extra. 

3. Clause 15A.—Fares and Travelling Time (Other 
than Distant Work): Delete subclauses (1) and (4) of this 
clause and insert in lieu:— 

(1) Each worker required on any day to report 
directly to the job as distinct from the permanent 
depot to which such worker is attached (or where a 
permanent depot does not exist the Head Office of 
the employer shall be regarded as the permanent 
depot) and any worker referred to in paragraph (b) 
of subclause (5) of Clause 11.—Wages — shall be 
paid the following allowance to compensate for 
excess fares and travelling time from the worker's 
home to his place of work and return 

(a) Within a radius of 50 km from such depot 
$6.50 per day. 

(b) Subject to the provisions of subclause (2) 
hereof, work performed at places beyond 
a radius of 50 km from the permanent 
depot shall be deemed to be distant work, 
unless the employer and the workers, with 
the consent of the union, agree in any 

particular case that the travelling 
allowance for such work shall be paid 
under this clause in which case an 
additional allowance of 25 cents per 
kilometre shall be paid for each kilometre 
in excess of the 50 kilometre radius; 

but a worker who is usually employed at his 
employer's principal place of business shall not be 
entitled to the foregoing allowances when required 
to start work at some other place unless he thereby 
incurs fares in excess of those incurred in travelling 
to and from his usual place of employment. 

(4) For travelling during working hours from and 
to the employer's place of business or from one job 
to another, a worker shall be paid by the employer at 
ordinary rates. The employer shall pay all fares and 
reasonable expenses in connection with such travel- 
ling. Provided that if an employer requests the 
worker to use his own vehicle, the employer shall 
pay a car allowance of not less than 18 cents per 
kilometre for each kilometre the worker travels in 
response to such request. 

4. Clause 15B.—Fares and Travelling — Plumbers: 
Delete subclauses (3) and (5) of this clause and insert in 
lieu:— 

(3) Transport during working hours: Where an 
employee is required by an employer to travel to 
any other job site during the course of his daily 
engagement he shall be paid all fares necessarily 
incurred except where transport is provided by the 
employer to and from such site, and all time spent in 
such travel shall be regarded as time worked. 

Provided that where an employer requests an 
employee to use his own car to effect such a transfer 
and such employee agrees to do so the employee 
shall be paid an allowance at the rate of 34 cents per 
kilometre. 

(5) Definitions: 
(a) Radius and Fares — The radius shall be 50 

kilometres and the fares shall be $4.20 per 
day. 

(b) Centre for employment — 
(i) The employer's normal base 

establishment or workshop; or 
(ii) The GPO of Perth for all 

employers whose base establish- 
ment or workshop is within the 
defined radius from the said GPO; 
or 

(iii) The local Post Office closest to the 
employer's establishment or work- 
shop beyond the defined radius of 
the Perth GPO; or 

(iv) In the case of employees sent to 
distant work (as defined) the place 
at which such employees are 
domiciled with the approval of 
their employer, for the distant 
work. 

(v) An employer having selected (i), 
(ii) or (iii) as the centre shall not 
change without one month's prior 
notice to each employee. 

5. Clause 20.—Overtime: Delete subclause (6) of this 
clause and insert in lieu:— 

(6) Any worker who is required to continue 
working for more than two hours after his usual 
knock-off time on any day shall be supplied by the 
employer with a reasonable meal, or in lieu of such 
meal, shall be paid an allowance of $4.20 for a meal. 

Provided that this subclause shall not apply to a 
worker who has been notified on the previous day 
that he would be required to work such overtime. 
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CLEANERS AND CARETAKERS 
(Metropolitan Market Trust). 

Agreement No. 9 of 1967. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 562 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Metropolitan Market 
Trust, Respondent. 

Order. 
HAVING heard Dr S. A. Kennedy on behalf of the appli- 
cant and Mr G.B. Arlow on behalf of the respondent, 
and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Cleaners and Caretakers (Metropolitan 
Market Trust) Agreement No. 9 of 1967 be varied in 
accordance with the following Schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 15th day of October 1985. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

numbers and title "28.—Right of Entry" add the 
numbers and title "29.—Uniforms". Delete "20.— 
Travelling Time" and insert in lieu "20.—Fares and 
Travelling Time". 

, 2. Clause 5.—Definitions: Delete this clause and insert 
the following in lieu: 

5.—Definitions. 
(1) "Market Inspector Grade 1" shall mean an 

employee who assists as directed in the following: 
Traffic control; security; assistance to tenants and 
customers; regulation of Metropolitan Market 
Trust by-laws and permits; cleaning and minor 
maintenance; other duties suitable to the level of 
experience of this grade; and the recording and 
reporting of incidents/accidents pertaining to these 
duties. 

(2) "Market Inspector Grade 2" shall mean an 
employee who in addition to the duties set down in 
subclause (1) of this clause, has a thorough know- 
ledge of the Metropolitan Market Trust by-laws; 
relevant sections of Metropolitan Market lease 
documents; and Metropolitan Market Trust pro- 
cedures as they relate to his duties. 

(3) "Market Inspector Grade 3" shall mean an 
employee who in addition to the duties set down in 
subclauses (1) and (2) of this clause is competent in 
basic health, industrial safety, fire prevention and 
fork lift safety matters; and is competent in formal 
report writing. 

(4) "Market Inspector Grade 4" shall mean an 
employee who in addition to the duties set out in 
subclauses (1), (2) and (3) of this clause is 
responsible to the Market Operations Supervisor for 
monitoring and supervising traffic control; security; 
maintenance; cleaning; health standards; fork lift 
operations; assists in employee training; and has a 
thorough understanding of Metropolitan Market 
Trust site services including electrical, water, storm 
water, sewerage and communications systems. 

(5) "Part-Time Employee" shall mean an 
employee who is engaged by the week and who 
regularly works less than 40 hours per week. 

(6) "Casual Employee" shall mean an employee 
who is engaged to work for less than one week. 

3. Clause 7.—Rates of Pay: Delete this clause and 
insert the following in lieu: 

7.—Rates of Pay. 
(1) The minimum weekly rate of wage payable 

under this agreement shall be as follows:— 
Ist Year 2nd Year 3rd Year 

of of of 
Employment Employment Employment S « S 

Market Inspector Grade 1 297.50 300.60 303.70 
Market Inspector Grade 2 317.00 320.10 323.20 
Market Inspector Grade 3 336.50 339.60 342.70 
Market Inspector Grade 4 379.80 382.90 385.00 
Gatekeeper 271.30 275.20 278.60 

(2) In addition to the rates prescribed herein, an 
employee who in any week handles money shall be 
paid an allowance of $5.60 per week. 

(3) A casual employee shall receive 20 per cent of 
the ordinary rate in addition to the ordinary rate for 
his or her class of work. 

(4) An employer on whom this agreement is 
binding shall not increase the rate of wage payable 
to an employee on 24 December 1983, or otherwise 
vary the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the 
Commission, after that date. 

4. Clause 8.—Overtime: Delete subclause (4) of this 
clause and insert the following in lieu: 

(4) (a) An employee required to work continuous 
overtime for more than 1 Vi hours shall be supplied 
with a meal by the employer or be paid $3.90 for a 
meal, and if, owing to the amount of overtime 
worked, a second or subsequent meal is required he 
shall be supplied with each meal by the employer or 
be paid $2.80 for each meal so required. 

(b) The provisions of paragraph (a) of this sub- 
clause do not apply — 

(i) in respect of any period of overtime for 
which the employee has been notified on 
the previous day or earlier that he will be 
required; or 

(ii) to any employee who lives in the locality in 
which the place of work is situated in 
respect of any meal for which he can 
reasonably go home; 

(iii) where the overtime worked is outside the 
customary meal time. 

(c) If an employee provides himself with a meal or 
meals and is not required to work overtime or is 
required to work less overtime than the period 
notified, he shall be paid, for each meal provided 
and not required, the appropriate amount described 
in paragraph (a) of this subclause. 

(d) An employee required to work continuously 
from 12 midnight to 6.30 a.m. and ordered back to 
work at 8.00 a.m. the same day shall be paid $3.90 
for breakfast. 

5. Clause 18.—General Conditions: Delete subclause 
(1) of this clause and insert the following in lieu: 

(1) No employee shall be permitted to ascend to a 
greater height from the floor or ground than one 
metre to do any cleaning. The employer shall 
provide a suitable appliance for this purpose. 

6. Clause 20.—Travelling Time: Delete this clause and 
insert the following in lieu: 

20.—Fares and Travelling Time. 
(1) Where an employee is required during his 

normal working hours, by his employer, to work 
outside his usual place of employment, the employer 
shall pay the employee any reasonable travelling 
expenses incurred except where an allowance is paid 
in accordance with subclauses (2) and (3) hereof. 
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(2) An employee, who at the employer's direction 
uses any vehicle of his own in travelling in the 
employer's service shall be paid the appropriate 
allowance as prescribed in the Public Service Motor 
Vehicle Allowance Award 1976. 

(3) An employee required to supply and maintain 
a vehicle as a term of his employment shall be paid at 
the appropriate rate as prescribed in the Public 
Service Motor Vehicle Allowance Award 1976. 

7. Clause 22.—Higher Duties: Delete this clause and 
insert the following in lieu: 

22.—Higher Duties. 

(1) Subject to subclause (3) of this clause an 
employee called upon to perform work carrying a 
higher minimum than his regular rate of pay shall be 
paid such higher minimum for the particular shift 
whilst so employed. Provided that where an 
employee is engaged in the higher grade of work for 
more than two hours in any one day, the employee 
shall be paid the higher rate for the whole day. 

(2) Should any employee be required to perform 
work in a lower grade for any shift or portion 
thereof, his wages shall not be reduced whilst 
employed in such capacity. 

(3) For the purpose of this clause there shall be 
deemed to be no higher duties in the classifications 
Market Inspector Grade 1 — Market Inspector 
Grade 3 inclusive. 

CLERKS (Bailiffs' Employees). 
Award No. 19 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 431 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Bailiff's Office of Perth and Others, Respondents. 

Order. 

HAVING heard Mr C. Panizza on behalf of the appli- 
cant and there being no appearance on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks (Bailiffs' Employees) Award No. 
19 of 1976 be varied in accordance with the follow- 
ing Schedule and that such variation shall have 
effect as from the beginning of the first pay period 
commencing on or after the 4th day of October 
1985. 

Dated at Perth this 7th day of October 1985. 

(Sgd.) G.A. JOHNSON, 
[L.S.] Commissioner. 

8. Clause 23.—No Reduction: Delete this clause and 
insert the following in lieu: 

23.—No Reduction. 

Nothing contained in this agreement shall entitle 
an employer to reduce the wage or conditions of any 
employee as at the date herein. 

9. Clause 29.—Uniforms: Immediately after Clause 
28.—Right of Entry add the following new clause: 

29.—Uniforms. 

In addition to the provisions in Clause 19.—Pro- 
tective Clothing each employee shall be provided by 
the employer with a uniform on the basis set out 
herein: 

(a) Two uniform trousers per year or four 
uniform shorts per year or one uniform 
trousers and 2 uniform shorts per year. 

(b) Four uniform shirts per year, either long 
sleeved or short sleeved as decided by the 
employee. 

(c) One belt initially; to be replaced every 
three years. 

(d) Four pairs of socks per year. 
(e) Two uniform pullovers initially; then one 

uniform pullover per year. 
(f) One uniform showerproof jacket initially; 

then one uniform showerproof jacket 
every three years. 

(g) One uniform lightweight jacket initially; 
then one uniform lightweight jacket every 
three years. 

(h) One pair of safety shoes or ankle boots per 
year. 

(i) One cap initially; to be replaced as 
required. 

Schedule. 

Clause 16.—Meal Allowance: Delete this clause and 
insert in lieu:— 

16.—Meal Allowance. 

In addition to the overtime prescribed in Clause 
7.—Overtime a meal allowance of $4.10 shall be 
paid to each clerical worker in the following 
circumstances: 

(1) If the worker is required to continue 
working after 6.00 p.m. on any day of the week 
from Monday to Friday inclusive or after 1.00 
p.m. on a Saturday. 

(2) If the worker is required to work until 
after 1.00 p.m. on a Sunday, or any holiday 
prescribed under this award. 

CLERKS 
(Commercial, Social and Professional Services). 

Award No. 14 of 1972. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 428 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
H.P.C. Pty Ltd and Others, Respondents. 

Order. 
HAVING heard Mr C. Panizza on behalf of the appli- 
cant and there being no appearance on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks (Commercial, Social and Pro- 
fessional Services) Award No. 14 of 1972 be varied 
in accordance with the following Schedule and that 
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such variation shall have effect as from the begin- 
ning of the first pay period commencing on or after 
the 4th day of October 1985. 

Dated at Perth this 7th day of October 1985. 

(Sgd.) G.A. JOHNSON, 
[L.S.] Commissioner. 

Schedule. 
Clause 9.—Meal Allowance: Delete this clause and 

insert in lieu:— 
9.—Meal Allowance. 

In addition to the overtime prescribed in Clause 
8.—Overtime, a meal allowance of $4.10 shall be 
paid to each worker in the following circumstances: 

(1) If the worker is required to continue 
working after 6.00 p.m. on any day of the week 
from Monday to Friday inclusive, or after 1.00 
p.m. on a Saturday. 

(2) If the worker is required to work after 
1.00 p.m. on a Sunday or any holiday, pre- 
scribed under this award. 

(3) Notwithstanding the provisions of sub- 
clause (1) above where in any establishment 
ordinary hours of duty are completed at 6.00 
p.m. daily meal allowances shall not be payable 
unless a worker is required to work beyond 7.00 
p.m. but workers required by employers 
engaged in film renting and/or film producing 
and/or film libraries to perform the duties of 
"checkers" shall if their ordinary day's work 
does not finish prior to 6.00 p.m. receive in 
addition to the payment referred to in sub- 
clause (11) of Clause 11.—Rates of Pay the sum 
of $4.10. 

CLERKS 
(Commercial Radio and Television Broadcasters). 

Award No. 14C of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 423 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Swan Television Limited and Others, Respondents. 

Order. 
HAVING heard Mr C. Panizza on behalf of the appli- 
cant and there being no appearance on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks (Commercial Radio and Tele- 
vision Broadcasters) Award No. 14C of 1968 be 
varied in accordance with the following Schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 4th day of October 1985. 

Dated at Perth this 7th day of October 1985. 

(Sgd.) G.A. JOHNSON, 
[L.S.] Commissioner. 

Schedule. 
Clause 13.—Meal Allowance: Delete this clause and 

insert in lieu:— 
13.—Meal Allowance. 

In addition to the overtime prescribed in Clause 
7.—Overtime, a meal allowance of $4.10 shall be 
paid to each worker in the following circumstances: 

(1) If the worker is required to continue 
working after 6.00 p.m. on any day of the week 
from Monday to Friday inclusive, or after 1.00 
p.m. on a Saturday. 

(2) If the worker is required to work after 
1.00 p.m. on a Sunday or any holiday, pre- 
scribed under this award. 

(3) Notwithstanding the provisions of sub- 
clause (1) above where in any establishment 
ordinary hours of duty are completed at 6.00 
p.m. daily meal allowances shall not be payable 
unless a worker is required to work beyond 7.00 
p.m. 

CLERKS (Control Room Operators). 
Award No. A14 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 426 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Chubb Australia and Others, Respondents. 

Order. 
HAVING heard Mr C. Panizza on behalf of the appli- 
cant and there being no appearance on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks (Control Room Operators) 
Award No. 14 of 1981 be varied in accordance with 
the following Schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 4th day of 
October 1985. 

Dated at Perth this 7th day of October 1985. 

(Sgd.) G.A. JOHNSON, 
[L.S.] Commissioner. 

Schedule. 
Clause 12.—Meal Allowance: Delete this clause and 

insert in lieu:— 
12.—Meal Allowance. 

In addition to the overtime prescribed in Clause 
10, a meal allowance of $4.10 shall be paid to each 
employee if he is required to work overtime for more 
than one hour before his rostered shift or for more 
than one hour after the completion of his rostered 
shift. 
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CLERKS (Credit and Finance Establishments). 
Award No. 16 of 1952. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 425 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Australian Guarantee Corporation Limited and 
Others, Respondents. 

Order. 
HAVING heard Mr C. Panizza on behalf of the appli- 
cant and there being no appearance on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks (Credit and Finance Establish- 
ments) Award No. 16 of 1952 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect as from the beginning of 
the first pay period commencing on or after the 4th 
day of October 1985. 

Dated at Perth this 7th day of October 1985. 

(Sgd.) G.A. JOHNSON, 
[L.S.] Commissioner. 

Schedule. 

Clause 8.—Meal Allowance: Delete this clause and 
insert in lieu:— 

8.—Meal Allowance. 

In addition to the overtime prescribed in Clause 
7.—Overtime a meal allowance of $4.10 shall be 
paid to each worker in the following circumstances: 

(1) If the worker is required to continue 
working after 6.00 p.m. on any day of the week 
from Monday to Friday inclusive, or after 1.00 
p.m. on a Saturday. 

(2) If the worker is required to work until 
after 1.00 p.m. on a Sunday or any holiday, 
prescribed under this award. 

(3) Notwithstanding the provisions of sub- 
clause (1) above where in any establishment 
ordinary hours of duty are completed at 6.00 
p.m. daily meal allowances shall not be payable 
unless a worker is required to work beyond 7.00 
p.m. 

CLERKS 
(Custom and/or Shipping and/or Forwarding Agents). 

Award No. 47 of 1948. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 427 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
F.C. Sadlier Ltd and Others, Respondents. 

Order. 
HAVING heard Mr C. Panizza on behalf of the appli- 
cant and there being no appearance on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks (Customs and/or Shipping 
and/or Forwarding Agents) Award No. 47 of 1948 
be varied in accordance with the following Schedule 

and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 4th day of October 1985. 

Dated at Perth this 7th day of October 1985. 

(Sgd.) G.A. JOHNSON, 
[L.S.] Commissioner. 

Schedule. 

Clause 8.—Meal Allowance: Delete this clause and 
insert in lieu:— 

8.—Meal Allowance. 

In addition to the overtime prescribed in Clause 
7.—Overtime a meal allowance of $4.10 shall be 
paid to each worker in the following circumstances: 

(a) If the worker is required to continue 
working after 6.00 p.m. on any day of the 
week from Monday to Friday inclusive, or 
after 1.00 p.m. on a Saturday. 

(b) If the worker is required to work until after 
1.00 p.m. on a Sunday or any holiday, 
prescribed under this award. 

(c) Notwithstanding the provisions of sub- 
clause (a) above where in any establish- 
ment ordinary hours of duty are complet- 
ed at 6.00 p.m. daily meal allowances shall 
not be payable unless a worker is required 
to work beyond 7.00 p.m. 

CLERKS (Hotels, Motels and Clubs). 
Award No. R7 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 422 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and Red 
Castle Motel and Others, Respondents. 

Order. 
HAVING heard Mr C. Panizza on behalf of the appli- 
cant and there being no appearance on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks (Hotels, Motels and Clubs) 
Award No. R7 of 1977 be varied in accordance with 
the following Schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 4th day of 
October 1985. 

Dated at Perth this 7th day of October 1985. 

(Sgd.) G.A. JOHNSON, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Meal Allowance: Delete subclause (2) of 

this clause and insert in lieu:— 
(2) If that meal is not provided the worker shall be 

paid a meal allowance of $4.10 in addition to the 
overtime prescribed in Clause 13 of this award. 
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CLERKS (Taxi Services). 
Award No. 14B of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 424 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Swan Taxi Co-op Limited, Respondent. 

Order. 
HAVING heard Mr C. Panizza on behalf of the appli- 
cant and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks (Taxi Services) Award No. 14B of 
1968 be varied in accordance with the following 
Schedule and that such variation shall have effect as 
from the beginning of the first pay period commen- 
cing on or after the 4th day of October 1985. 

Dated at Perth this 7th day of October 1985. 

(Sgd.) G.A. JOHNSON, 
[U.S.] Commissioner 

CLERKS (Wholesale and Retail Establishments). 
Award No. 38 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 430 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Boans Limited and Others, Respondents. 

Order. 
HAVING heard Mr C. Panizza on behalf of the appli- 
cant and Mr R. Gifford on behalf of Aherns (Suburban) 
Pty Ltd, Woolworths (WA) Ltd, Target Australia Pty 
Ltd and G.J. Coles & Co Ltd, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Clerks (Wholesale and Retail Establish- 
ments) Award No. 38 of 1947 be varied in accor- 
dance with the following Schedule and that such 
variation shall have effect as from the beginning of 
the first pay period commencing on or after the 4th 
day of October 1985. 

Dated at Perth this 7th day of October 1985. 

(Sgd.) G.A. JOHNSON, 
[L.S.] Commissioner. 

Schedule. 
Clause 15.—Meal Allowance: Delete this clause and 

insert in lieu:— 
15.—Meal Allowance. 

(1) Shift Workers: In addition to the overtime 
prescribed in Clause 7.—Overtime of this award a 
worker required to work overtime for more than 
two hours after his normal finishing time shall be 
allowed a meal break and be provided with a 
suitable meal, or paid a meal allowance of $4.10 in 
lieu thereof. Provided that the meal allowance shall 
not be payable if the worker is notified the day 
before that he will be required to work overtime. 

(2) Other than Shift Workers: In addition to the 
overtime prescribed in Clause 7.—Overtime of this 
award a meal allowance of $4.10 shall be paid in the 
following circumstances: 

(a) Where a worker is required to continue 
working after 6.00 p.m. on any day of the 
week from Monday to Friday inclusive. 

(b) Where a worker is required to work until 
after 1.00 p.m. on a Saturday, Sunday or 
any holiday prescribed in Clause 11.— 
Holidays of this award. 

(c) Notwithstanding the provisions of sub- 
clause (a) above where in any establish- 
ment ordinary hours of duty are complet- 
ed at 6.00 p.m. daily meal allowances shall 
not be payable unless a worker is required 
to work beyond 7.00 p.m. 

Schedule. 
Clause 9.—Meal Allowance: Delete this clause and 

insert in lieu:— 
9.—Meal Allowance. 

In addition to the overtime prescribed in Clause 
8.—Overtime a meal allowance of $4.10 shall be 
paid to each worker in the following circumstances: 

(1) If the worker is required to continue 
working after 6.00 p.m. on any day of the week 
from Monday to Friday inclusive, or after 1.00 
p.m. on a Saturday. 

(2) If the worker is required to work until 
after 1.00 p.m. on a Sunday or any holiday, 
prescribed under this award. 

(3) Notwithstanding the provisions of sub- 
clause (1) above where in any establishment 
ordinary hours of duty are completed at 6.00 
p.m. daily meal allowances shall not be payable 
unless a worker is required to work beyond 7.00 
p.m. 

(4) Provided that in lieu of the payment pre- 
scribed by this clause an employer may supply 
the worker with a suitable meal. 
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ENGINEERING AM) ENGINE DRIVERS 
(Nickel Smelting). 

Award No. 4 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 519 of 1985. 

Between Electrical Trades Union of Workers of Aus- 
tralia (Western Australian Branch), Perth, 
Applicant and Western Mining Corporation 
Limited, Respondent. 

Order. 
HAVING heard Mr L. Benfell on behalf of the applicant 
and Mr G. McKenzie on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Engineering and Engine Drivers' (Nickel 
Smelting) Award No. 4 of 1973 be varied in 
accordance with the following schedule and that 
such variation shall have effect from 30 August 
1985. 

Dated at Perth this 13th day of September 1985. 

ENGINEERING TRADES AND ENGINE DRIVERS 
(Nickel Refining). 

Award No. 10 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 299 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Western Mining Corporation Limited, Respondent. 

Final Order. 
HAVING heard Mr L. Benfell on behalf of the applicant 
and Mr G. McKenzie on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Engineering Trads and Engine Drivers 
(Nickel Refining) Award No. 10 of 1971 be varied in 
accordance with the following schedule and that 
such variation shall have effect from 30 August 
1985. 

Dated at Perth this 13th day of September 1985. 

(Sgd.)B.J. COLLIER, 
[L.S.] Acting Chief Commissioner. 

(Sgd.)B.J. COLLIER, 
[L.S.] Acting Chief Commissioner. 

Schedule. 
1. Clause 27.—Special Rates and Provisions: Delete 

subclause (9) of this clause and insert in lieu: 
(9) An electrician — special class, an electrical 

fitter and/or armature winder or an electrical 
installer who holds and in the course of his employ- 
ment may be required to use a current "A" grade or 
"B" grade licence issued pursuant to the relevant 
regulation in force on the 28th day of February 1978 
under the Electricity Act 1945 shall be paid an 
allowance of $11.00 per week. 

2. Clause 28.—Wages: Delete subclause (7) of this 
clause and insert in lieu: 

(7) Tool Allowance: A tradesman to whom the 
employer does not supply all necessary tools shall be 
paid a tool allowance of $7.60 per week. 

A tradesman for the purpose of this clause shall 
be deemed to be a worker who is paid an equal rate 
of wage or higher than the classification Fitter. 

Schedule. 
1. Clause 9.—Special Rates and Provisions — Metal 

and Electrical Trades: Delete subclause (9) of this clause 
and insert in lieu: 

(9) An electrician — special class, an electrical 
fitter and/or an armature winder or an electrical 
installer who holds and in the course of his employ- 
ment may be required to use a current "A" grade or 
"B" grade licence issued pursuant to the relevant 
regulation in force on the 28th day of February 1978 
under the Electricity Act 1945 shall be paid an 
allowance of $11.00 per week. 

2. Clause 11.—Overtime (other than continuous shift 
workers): Delete subclause (6) of this clause and insert in 
lieu: 

(6) When a worker without being notified on the 
previous day is required to continue working after 
his usual knock off time for more than two hours he 
shall be provided with any meal required or be paid 
$3.60 in lieu thereof. Provided that such payment 
need not be made to workers living in the same 
locality as their place of employment who can 
reasonably return home for a meal. 

3. Clause 12.—Continuous Shift Workers: Delete 
subclause (6) of this clause and insert in lieu: 

(6) When a worker without being notified on the 
previous day is required to continue working after 
his usual knock off time for more than two hours he 
shall be provided with any meal required or be paid 
$3.60 in lieu thereof. Provided that such payment 
need not be made to workers living in the same 
locality as their place of employment who can 
reasonably return home for a meal. 

4. Clause 30.—Wages: Delete subclause (8) of this 
clause and insert in lieu: 

(8) Tool Allowance: A tradesman to whom the 
employer does not supply all necessary tools shall be 
paid a tool allowance of $4.10 per week. 

A tradesman for the purpose of this clause shall 
be deemed to be a worker who is paid at equal rate 
of wage or higher than the classification Fitter. 
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ENGINEERING TRADES AND ENGINE DRIVERS 
(Nickel Refining). 

Award No. 10 of 1971. 

BUILDING AND ENGINEERING TRADES 
(Nickel Mining and Processing). 

Award No. 20 of 1968. 

ENGINEERING AND ENGINE DRIVERS 
(Nickel Smelting). 

Award No. 4 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 299, 518 and 519 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Western Mining Corporation Limited, Respondent. 

Order. 
HAVING heard Mr L. Benfell on behalf of the applicant 
and Mr G. McKenzie on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the amounts of moneys paid by the 
respondent to employees employed by it subject to 
the provisions of the 

Building and Engineering Trades (Nickel 
Mining and Processing) Award No. 20 of 1968; 
Engineering Trades and Engine Drivers (Nickel 
Refining) Award No. lOof 1971; and Engineer- 
ing and Engine Drivers (Nickel Smelting) 
Award No. 4 of 1973. 

as Overaward Payment, Allowance paid in lieu of all 
Special Rates and Allowances prescribed in the 
aforesaid awards and in 

The Coded Welding Allowances — Kwinana 
Nickel Refinery, 

shall be as follows and shall operate from 30 August 
1985 — 

1. Overaward Payment — $50.10 per week. 
2. Allowance paid in lieu of all Special Rates 

and Allowances prescribed in the 
abovementioned awards. 

(a) In the Nickel Mining and 
Processing Industry 

Workshops and Underground 
— $5.55 per week. 

Elsewhere — $8.85 per week 
or 22 cents for each hour 
worked. 

(b) In the Nickel Refining Industry 
Workshops — $8.30 per week 
Plant — $12.30 per week 

3. Coded Welding Allowance — Nickel 
Refining Industry 

Allowance I 
'a) For possessing ASME 1 x Coding in 

carbon steel — 83 cents per week, 
(b) For possessing ASME 1 x Coding in 

stainless steel — 83 cents per week. 
Allowance II 

For possessing CB14 Coding in 
carbon steel — $1.95 per week. 

Allowance III 
For welding proficiency — $1.95 
per week. 

This Order shall replace Order No. CR390 of 1983. 

Dated at Perth this 13th day of September 1985. 

(Sgd.) B.J. COLLIER, 
[L.S.] Acting Chief Commissioner 

DEPARTMENT OF FISHERIES AND WILDLIFE 
COMMUTED OVERTIME AND SEA GOING 

ALLOWANCES. 
Agreement No. 2 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 671 of 1985. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and Chairman, Public 
Service Board, Respondent. 

Order. 
HAVING heard Mr R. Manning on behalf of the Appli- 
cant and Mr W. Smith on behalf of the Respondent, the 
Commission, constituted by a Public Service Arbitrator, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
461 of 1983, dated 2 March 1984, have been complied 
with, hereby orders — 

1. By consent, that the Department of Fisheries 
and Wildlife Commuted Overtime and Sea Going 
Allowances Agreement 1983, No. 2 of 1983, be 
amended in accordance with the following schedule 
and; 

2. That the aforementioned amendments operate 
with effect on and from 3 September 1985. 

Dated at Perth this 23rd day of September 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Sea Going Allowances: Delete this 

clause and insert in lieu thereof:— 
8.—Sea Going Allowances. 

(a) Victualling Allowance — Departmental 
Vessels. 

(i) An officer who, in accordance with his 
duty, is required to live on board a vessel 
and is necessarily absent from his usual 
place of residence overnight, shall be paid 
a victualling allowance of $15.50 per day 
to cover victualling and all incidences of 
employment other than overtime. 

(ii) The daily allowance shall be paid for each 
day exceeding eight hours spent on board a 
vessel, provided that one half of the allow- 
ance shall be paid for any part of a day not 
exceeding eight hours. 

(iii) Where a cook is provided the daily 
allowance shall be $11.60 or $5.80 per day 
as appropriate. 

(b) Victualling Allowance — Non Departmental 
Vessels. 

(i) Charges for victualling levied on an officer 
when accommodated on other than a 
departmental vessel shall be met by the 
Department and the victualling allowance 
referred to in subclause (a) of this clause is 
not payable. 

(ii) Subject to the decision of the Director that 
the difficulties of living on board the non- 
departmental vessel are greater than those 
normally encountered on a departmental 
vessel, an allowance of $14.15 for each 
occasion on which the officer is 
accommodated overnight, shall be paid. 

(c) Hard Lying Allowance — All Vessels: To 
compensate for difficulties associated with living in 
small vessels at sea an allowance of 35 cents per hour 
shall be paid to officers for every hour spent at sea in 
excess of 36 consecutive hours on a single trip. 
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(d) An officer in receipt of an allowance pre- 
scribed by this clause shall not receive payment of 
allowances prescribed in Clause 5 of the Public 
Service Miscellaneous Allowances Award 1982, No. 
14 of 1982. 

DEPARTMENT OF MARINE, HARBOURS 
COMMUTED OVERTIME AND SEA GOING 

ALLOWANCES. 
Agreement No. 28 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 672 of 1985. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and Chairman, Public 
Service Board, Respondent. 

Order. 
HAVING heard Mr R. Manning on behalf of the Appli- 
cant and Mr W. Smith on behalf of the Respondent, the 
Commission, constituted by a Public Service Arbitrator, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
461 of 1983, dated 2 March 1984, have been complied 
with, hereby orders — 

1. By consent, that the Department of Marine 
and Harbours Commuted Overtime and Sea Going 
Allowances Agreement 1983, No. 28 of 1983, be 
amended in accordance with the following schedule 
and; 

2. That the aforementioned amendments operate 
with effect on and from 3 September 1985. 

Dated at Perth this 23rd day of September 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Sea Going Allowances: Delete this 

clause and insert in lieu thereof:— 
9.—Sea Going Allowances. 

(a) Victualling Allowance: 
(i) An officer who, in accordance with his 

duty, is required to live on board a vessel 
and is necessarily absent from his usual 
place of residence overnight, shall be paid 
a victualling allowance of $15.50 per day 
to cover victualling and all incidences of 
employment other than overtime. 

(ii) The daily allowance shall be paid for each 
day exceeding eight hours spent on board a 
vessel, provided that one half of the allow- 
ance shall be paid for any part of a day not 
exceeding eight hours. 

(b) Hard Lying Allowance: To compensate for 
difficulties associated with living in small vessels at 
sea an allowance of 35 cents per hour shall be paid to 
officers for every hour spent at sea in excess of 36 
consecutive hours on a single trip. 

(c) The provisions of Clause 5 of the Public 
Service Miscellaneous Allowances Award 1982, No. 
14 of 1982 shall not operate concurrently with the 
provisions of this clause to permit an officer to be 
paid allowances in respect of both travelling and sea 
going, for the same period. 

ELECTRICAL TRADES (Goldmining). 
Award No. 57 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 269 of 1985. 

Between Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, 
Applicant and Central Norseman Gold Corporation 
and Another, Respondents. 

Final Order. 
HAVING heard Mr L. Benfell on behalf of the applicant 
and Mr G. McKenzie on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby ordrs — 

That the Electrical Trades (Goldmining) Award 
No. 57 of 1968 be varied in accordance with the 
following schedule and that such variation shall 
have effect from 30 August 1985. 

Dated at Perth this 13th day of September 1985. 

(Sgd.) B.J. COLLIER, 
[L. S. ] Acting Chief Commissioner. 

Schedule. 
1. Clause 9.—Overtime (other than continuous shift 

workers): Delete subclause (6) of this clause and insert in 
lieu: 

(6) When a worker, without being notified on the 
previous day, is required to continue working after 
the usual knock off time for more than one hour or 
(in the case of a day worker) after 5.30 p.m. 
whichever is the later, he shall be provided with any 
meal required or shall be paid $3.20 in lieu thereof. 

2. Clause 10.—Continuous Shift Workers: Delete 
subclause (7) of this clause and insert in lieu: 

(7) When a worker, without being notified on the 
previous day, is required to continue working after 
the usual knock off time for more than one hour, he 
shall be provided with any meal required or be paid 
$3.20 in lieu thereof. 

3. Clause 24.—Special Rates and Provisions: Delete 
subclauses (1), (2), (3), (4), (7), (10) and (12) of this clause 
and insert in lieu: 

(1) Height Money: A worker shall be paid an 
allowance of $1.33 for each day on which he works 
at a height of 15.5 metres or more above the nearest 
horizontal plane but this provision does not apply to 
linesmen. 

(2) Dirt Money: A worker shall be paid an 
allowance of 27 cents per hour when engaged on 
work of an unusually dirty nature when clothes are 
necessarily unduly soiled or damaged or boots are 
unduly damaged by the nature of the work done. 

(3) Confined Space: A worker shall be paid an 
allowance of 23 cents per hour when because of the 
dimensions of the compartment or space in which he 
is working, he is required to work in a stooped or 
otherwise cramped position or without proper 
ventilation. 

(4) Hot Work: A worker shall be paid an 
allowance of 27 cents per hour when he works in the 
shade of any place where the temperature is raised 
by artificial means to between 46.1 and 51.6 degrees 
Celsius. 

(7) Fumes: Workers engaged on repair work to 
the roasters, under circumstances subjecting them 
to serious inconvenience from fumes, shall be 
entitled to payment of 17 cents per hour extra, with 
a minimum of 34 cents while so engaged. 
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(10) Wet Places: Any worker working in wet 
places shall be paid an allowance of $1.11 per day or 
shift provided that: 

(a) This allowance shall not be payable to 
workers working on natural surfaces made 
wt by rain. 

(b) Where waterproof boots and/or oilskins 
are provided by the employer, no claim 
shall be allowed under this provision for 
wet feet or clothing, but where, notwith- 
standing this protection and the exercise of 
reasonable care by the worker, his clothing 
or feet become wet, he shall be paid the 
appropriate rate of wet pay. 

(c) Where a worker is compelled to work in 
water to the thighs, he shall receive the 
allowance notwithstanding the previous 
paragraph (b) of this proviso. 

(d) A place shall be deemed to be wet when 
water other than rain is continually 
dropping from overhead so as to saturate 
the clothing of the worker, is unprotected, 
or when the water in the place where the 
worker is standing is over one inch deep 
and such worker has not been supplied 
with waterproof boots. 

(12) An Electrician — Special Class, an Electrical 
Fitter and/or Armature Winder or an Electrical 
Installer who holds, and in the course of his 
employment may be required to use, a current "A" 
Grade or "B" Grade licence issued pursuant to the 
relevant regulations in force on the 28th day of 
February 1978 under the Electricity Act 1945 shall 
be paid an allowance of $11.00 per week. 

4. Clause 32.—First Aid: Delete this clause and insert 
in lieu: 

32.—First Aid. 
Any first aid man appointed by the employer to 

perform first aid duties shall be paid an allowance of 
82 cents per shift in addition to his ordinary rate of 
pay. 

5. Schedule 1—Wages: Delete subclause (4) of this 
schedule and insert in lieu: 

(4) (a) Where an employer does not provide a 
tradesman or an apprentice with the tools ordinarily 
required by that tradesman or apprentice in the 
performance of his work as a tradesman or as an 
apprentice the employer shall pay a tool allowance 
of — 

(i) $7.60 per week to such a tradesman, or 
(ii) in the case of an apprentice a percentage of 

$7.60 being the percentage which appears 
against his year of apprenticeship in 
subclause (3) (a) (i) of this schedule for the 
purpose of such tradesman or apprentice 
supplying and maintaining tools ordinarily 
required in the performance of his work as 
a tradesman or apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this subclause shall be included in, 
and form part of, the ordinary weekly wage pre- 
scribed in this schedule. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary power tools, 
special purpose tools and precision measuring 
instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer if lost 
through his negligence. 

FOODLAND ASSOCIATED LIMITED 
(Western Australia) WAREHOUSE. 

Award No. 27 of 1982. 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
No. 647 of 1985. 

Between Foodland Associated Limited, Applicant and 
the West Australian Shop Assistants and Ware- 
house Employees Industrial Union of Workers, 
Perth, Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the 
applicant and Mr J.A. Smith on behalf of the respond- 
ent, and by consent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Foodland Associated Limited (Western 
Australia) Warehouse Award No. 27 of 1982 be 
varied in accordance with the following schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1985. 

Dated at Perth this 27th day of September 1985. 

(Sgd.) G.A.JOHNSON, 
[L.S.] Commissioner. 

Schedule. 
1. (a) Renumber all clauses from Clause 9.—Rosters 

to Clause 40.—Liberty to Apply (both inclusive) by 
advancing the numerals by one. 

(b) Clause 2.—Arrangement: Delete this clause and 
insert in lieu: 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
6. Casual Workers. 
7. Part-Time Workers. 
8. Hours. 
9. Postered Day Off. 
10. Rosters. 
11. Meal Times. 
12. Meal Money. 
13. Overtime. 
14. Holidays. 
15. Annual Leave. 
16. Change Rooms. 
17. No Reduction. 
18. Higher Duties. 
19. Proportion of Juniors. 
20. Engagement. 
21. Time and Wages Record. 
22. Uniforms and Overalls. 
23. Board of Reference. 
24. Under-Rate Workers. 
25. Country Work and Travelling Time. 
26. Junior Workers Certificate. 
27. Sick Leave. 
28. Wages. 
29. Additional Rates for Saturday Work. 
30. Right of Entry. 
31. Other Provisions. 
32. Motor Vehicle Allowance. 
33. Long Service Leave. 
34. Shift Work. 
35. Payment of Wages. 
36. Posting of Award. 
37. Stand-Down. 

43471—5 
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38. Compassionate Leave. 
39. Location Allowance. 
40. Maternity Leave. 
41. Liberty to Apply. 

2. Clause 8.—Hours: Delete this clause and insert in 
lieu: 

8.—Hours. 

(1) The ordinary hours of work shall be 38 per 
week to be worked as 19 days of eight hours per 20 
day working cycle. 

Twenty four minutes pr working day shall 
accumulate towards a credit to be taken as a rostered 
day off each cycle. 

The working of ordinary hours shall be as 
follows: 

The starting time shall not be earlier than 
7.30 a.m. and the finishing time not later than 
6.00 p.m. Monday to Friday inclusive and 7.30 
a.m. and 12 noon on Saturday. 

(2) Where a holiday prescribed in Clause 
14.—Holidays of this award falls on any day upon 
which a worker is required to work ordinary hours, 
the ordinary hours in that week shall be reduced by 
the number of hours ordinarily worked by that 
worker on the day on which the holiday occurs. 

(3) (a) In the week commencing on Monday 
immediately preceding Easter Day the week's work 
in ordinary hours shall be worked Monday to 
Thursday inclusive. 

(b) Notwithstanding the provisions of this award 
contained elsewhere than in this paragraph when 
New Year's Day, Anzac Day, Christmas Day or 
Boxing Day falls on a Saturday, a worker who by the 
operation of this subclause was rostered for duty on 
that Saturday and does not work on that Saturday is 
nevertheless entitled to be paid for each of the two 
weeks preceding that Saturday, his ordinary weekly 
wage. Provided that the Saturday may be deemed to 
be a rostered day off for that worker in substitution 
for one of the rostered days off in that roster period. 

3. Clause 9.—Rostered Day Off: After Clause 
8.—Hours, insert a new Clause 9.—Rostered Day Off in 
the following terms: 

9.—Rostered Day Off. 
(1) (a) Rostered Days Off will be scheduled and 

taken on either the first or last day of the working 
week. 

(b) For employees employed after 29 April 1985, 
Rostered Days Off (RDO's) will be taken on a 
rotating basis on each day of the week, Monday to 
Friday. 

(c) Employees employed prior to 29 April 1985, 
may elect to take Rostered Days Off on the basis 
prescribed in paragraph (b) hereof. 

(2) Employees may request, in writing, an 
alternate day within the current cycle for personal 
reasons. 

(3) If a public holiday falls on a RDO an 
employee shall be compensated in one of the 
following methods by agreement between employer 
and employee — 

(a) another day shall be allowed with pay 
within 28 days, 

(b) payment of an additional day's wages, or 
(c) an additional day shall be added to the 

annual leave entitlement. 
(4) A worker shall not be required to work on a 

day when such a day is the rostered day off for that 
worker unless such worker agrees to work on such 
day and, where a worker so agrees, all time worked 
shall be paid for at double time, with a minimum 
payment of four hours at double time. 

(5) In the event of termination of employment, in 
circumstances where a RDO has been taken in 
advance of full accumulation or where credit exists 
towards a RDO the necessary adjustment of pay 
entitlements shall be made at ordinary time rates. 

(6) Schedules of RDO will be published and 
displayed in a place accessible to staff, six months in 
advance. 

(7) Each employee shall be entitled to receive 12 
RDO's per 12 month period. For the purpose of 
calculating RDO's, a cycle shall be four weeks and 
12 RDO's will be arranged within a 48 week period. 

(8) An employer with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with subclause (1) of this clause for another day in 
the case of a breakdown in machinery or a failure or 
shortage of electric power or some other emergency 
situation. 

4. Clause 11.—Meal Times: Add to paragraph (a) of 
subclause (1) of this clause a new provision as follows: 

No worker shall be required to work for more 
than five hours without a break for a meal. 

5. Clause 15.—Annual Leave: Delete paragraph (a) of 
subclause (4) of this clause and insert in lieu: 

(4) (a) If after one month's continuous service in 
any qualifying 12 monthly period a worker leaves his 
employment or his employment is terminated by the 
employer through no fault of the worker, the 
worker shall be paid 2.923 hours' pay at his ordinary 
rate of pay in respect of each completed week of 
continuous service. 

6. Clause 27.—Sick Leave: Delete paragraph (a) of 
subclause (1) of this clause and insert in lieu: 

(1) (a) A worker who is unable to attend or 
remain at his place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the following 
provisions. 

The method of calculation of payment for such 
sick leave shall be as follows: 
duration of absence x ordinary weekly rate 

ordinary hours normally 5 
worked that day 

7. Clause 28.—Wages: Delete subclause (4) of this 
clause and insert in lieu thereof:— 

An employee who is required to work in the cold 
storage area of Kewdale Frozen Foods shall be paid 
an allowance of 30 cents per hour for all hours 
worked. 

8. Clause 34.—Shift Work: Delete paragraph (a) of 
subclause (1) of this clause and insert in lieu: 

(a) Hours of Shifts. 
(a) (i)The ordinary hours of work for shift 

workers shall not exceed 38 per week to 
be worked as 19 days of eight hours per 
20 days working cycle (excluding meal 
breaks) between midnight on Sunday 
and midnight on Friday. 

9. Clause 35.—Payment of Wages: Delete this clause 
and insert in lieu: 

35.—Payment of Wages. 
(1) Each employee shall be paid the appropriate 

rate shown in Clause 28.—Wages of this award. 
(2) The 38 hour week is to be implemented so that 

in the first three weeks of the cycle each employee 
works eight ordinary hours each day Monday to 
Friday inclusive and in the fourth week of the cycle 
each employee works eight ordinary hours on four 
days only. 



65 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

(3) From the date of implementation of the 38 
hour week by the employer wages shall be paid 
weekly according to a weekly average of ordinary 
hours worked even though more or less than 38 
hours may be worked in any particular week of the 
cycle. 

In effect, under the averaging system the 
employee accrues a "credit" each day he works 
actual ordinary hours in excess of the daily average 
which would otherwise be seven hours 36 minutes. 

This "credit" is carried forward so that in the 
week of the cycle that he works on only four days, 
his actual pay would be for an average 38 ordinary 
hours even though, that week, he works a total of 32 
ordinary hours. 

Consequently, for each day an employee works 
eight ordinary hours he accrues a "credit" of 24 
minutes (0.4 hours). The maximum "credit" the 
employee may accrue under this system of 0.4 hours 
on 19 days; that is, a total of seven hours 36 minutes. 

(4) An employee will not accrue a "credit" for 
each day he is absent from duty other than on 
annual leave, long service, holidays prescribed 
under this award, paid sick leave, workers' 
compensation, bereavement leave or such other 
leave as agreed between employer and union. 

(5) (a) An employee absent from duty (other than 
on annual leave, long service leave, holidays 
prescribed under the award, paid sick leave, 
workers' compensation, bereavement leave or other 
such leave as agreed between employer and union) 
shall, for each day he is so absent, lose average pay 
for that day calculated by dividing his average 
weekly wage rate by five. 

Provided when such an employee is absent from 
duty for a whole day he will not accrue a "credit" 
because he would not have worked ordinary hours 
that day in excess of seven hours 36 minutes from 
which he would otherwise have been paid. Con- 
sequently, during the week of the work cycle he is to 
work less than 38 ordinary hours he will not be 
entitled to average pay for that week. In that week, 
the average pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 

The amount by which an employee's average 
weekly pay will be reduced when he is absent for 
duty (other than on annual leave, long service leave, 
holidays prescribed under this award, paid sick 
leave, workers' compensation, bereavement leave, 
or such other leave as agreed between the employer 
and the union) is to be calculated as follows: 
Total of "credits" x average weekly pay 
not accrued during cycle 38 

OR 
(b) Any other method as agreed between union 

and employer. 
(6) When the rostered day off coincides with pay 

day wages shall be available after 1.00 p.m. on pay 
day or in the lunch break on the next working day. 

(7) The ordinary rate per hour shall be calculated 
by dividing the ordinary weekly rate by 38. 

(8) Payment of wages shall be made in the 
worker's time. 

FREMANTLE PORT AUTHORITY 
(Shed Supervisor). 

Award No. 3 of 1970. 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
No. 604 of 1985. 

Between the Federated Clerks Union of Australia, In- 
dustrial Union of Workers, Western Australian 
Branch, Applicant and Fremantle Port Authority, 
Respondent. 

Interim Order. 
HAVING heard Mr B.J. Finlay on behalf of the 
Applicant and Mr J. Tinson on behalf of the Respond- 
ent, the Commission, constituted by a Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 461 of 1983, dated 2 March 1984, have been 
complied with, and by consent, hereby order — 

That the Fremantle Port Authority (Shed 
Supervisor) Award No. 3 of 1970 be amended in 
accordance with the following schedule. 

Dated at Perth this 23rd day of September 1985. 

(Sgd.) G.L.FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 15.—Special Allowances: After subclause 

(4) add a new subclause: 
(5) Officers shall be paid a telephone allowance 

equivalent to and in accordance with the same 
provisions as those applying to wharf clerks. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S. 

Award No. 13 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 710 of 1985. 

Between the West Australian Locomotive Engine 
Drivers, Firemen's and Cleaners Union of Workers. 
Applicant and Western Australian Government 
Railways Commission, Respondent. 

Order. 
HAVING heard Mr L. Young on behalf of the applicant 
and Mr F. Hodgins on behalf of the respondent and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Government Railways Locomotive 
Enginemen's Award No. 13 of 1973 be varied in 
accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 18th day of October 1985. 

[L.S.] 
(Sgd.) G.A. JOHNSON, 

Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: After the number and 

words "10.—Total Rates of Pay" add the number and 
words 'TOA.—Deductions". 

2. After Clause 10.—Total Rates of Pay add the 
following new clause 10A.—Deductions. 

10A.—Deductions. 
(1) The employer shall deduct union contribu- 

tions from each wage each employee receives who 
has signed an authority authorising such deductions 
to be made. 

(2) The amount of union contributions to be 
deducted by the employer shall be that prescribed by 
the rules of the union. 

(3) The union shall notify the employer in writing 
of the amount of contributions to be deducted. Such 
written notification shall be provided whenever 
there is a change in the level of contributions. 

(4) A single signed procuration order authorising 
the deductions of union contributions in accordance 
with the rules of the union shall constitute the 
authority of the employer to adjust contributions as 
from time to time required by the union rules. 

(5) Union contributions deducted by the 
employer in accordance with this clause shall be 
remitted to the union office at such intervals agreed 
by the parties, but in any event not later than 14 days 
after the deductions have been made. 

(6) Accompanying each amount of money so 
forwarded to the union shall be a statement of 
deductions made on behalf of the union for the 
fortnight ending. 

(7) From the moneys deducted from employees 
wages in satisfaction of union contributions, the 
employer will retain as commission two per cent of 
the total amount deducted. 

Schedule. 
1. Clause 11.—Protective Equipment: Delete sub- 

clause (3) (a) of this clause and insert the following in 
lieu: 

(3) (a) Upon application in writing by an 
employee the employer shall supply him with two 
pairs of overalls or two sets of such other alternative 
clothing which is more appropriate to the work 
performend per annum. Should the employee leave 
his employment within six months of engagement 
the cost price of the supplied clothing may be 
deducted from any payments due to the employee at 
the date of termination. 

2. Clause 38.—Wages. 
A. Delete paragraphs (b) and (c) of subclause (1) of 

this clause and insert the following in lieu: 
Column A Column B Column C 

On Engage- After 1 yr After 2 yrs 
ment of service of service 

$ $ $ 
(b) Ranger first 12 months 303.90 
(c) Ranger thereafter 316.30 319.50 
(d) Ranger working alone and 

in charge of site 317.40 320.60 323.80 
(e) Senior Ranger 335.70 340.10 343.80 

These employees shall be excluded from all 
provisions prescribed by Clause 10.—Special Rates 
and Provisions of this Award. The present condi- 
tions in respect of hours and overtime to continue. 

B. Renumber existing paragraphs (d) and (e) of 
subclause (1) of this clause as paragraphs (f) and (g), 
respectively. 

GOVERNMENT WATER SUPPLY 
(Kalgoorlie Pipeline). 

Award No. 15 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 689 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Water Authority of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant and Mr N. Whitehead on behalf of the respondent, 
and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Government Water Supply (Kalgoorlie 
Pipeline) Award No. 15 of 1981 be varied in 
accordance with the following schedule and that 
Clause 11.—Protective Equipment, subclause (3) (a) 
shall have effect from 11 September 1985 and Clause 
38.—Wages, subclause (1) shall have effect from the 
beginning of the first pay period commencing on or 
after 1 July 1985. 

Dated at Perth this 11th day of October 1985. 
By the Commission in Court Session. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES'. 

Award No. 2 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1004 of 1984. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Water Authority of 
Western Australia, Respondent. 

Final Order. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant and Mr R. Grigoroff on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Government Water Supply, Sewerage 
and Drainage Employees' Award No. 2 of 1980 be 
varied in accordance with the following schedule 
and that such variation shall have effect on and 
from 11 September 1985 with respect to Clause 
11.—Protective Clothing and as from the beginning 
of the first pay period commencing on or after 6 
March 1985 with respect to the balance. 

Dated at Perth this 11th day of September 1985. 

[L.S.] 
(Sgd.) B.J. COLLIER, 

Senior Commissioner. [L.S.] 
(Sgd.) G.G. HALLIWELL, 

Commissioner. 
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Schedule. 

1. Clause 10.—Special Rates and Provisions. 

A. In subclause (8) of this clause insert the following 
definition after the definition "shaft": 

"Tunnelling" shall include all work performed in 
a tunnel until it is commissioned. 

B. Immediately after subclause (31) of this clause, add 
the following: 

(32) An employee required to use a scrub cutter 
shall be paid an allowance of 33 cents per hour. No 
employee shall be required to work form more than 
50 consecutive minutes without a break of 10 
minutes. 

2. Clause 11.—Protective Clothing: Delete subclause 
(3) of this clause and insert the following in lieu: 

(3) Overalls and Gloves. 

(a) Upon application in writing by an 
employee the employer shall supply him 
with two pairs of overalls or two sets of 
such other alternative clothing which is 
more appropriate to the work performed 
per annum. Should the employee leave his 
employment within six months of engage- 
ment the cost price of the supplied clothing 
may be deducted from any payments due 
to the employee at the date of termination. 

(b) Where, by custom and practice, an 
employee has been provided with clothing 
on a more regular basis than provided in 
paragraph (a) of this subclause or where, 
in the opinion of a Union and the 
Authority, the nature of the work 
warrants a greater or more regular issue, 
the provisions of paragraph (a) shall not 
apply. 

(c) Suitable gloves shall be provided by the 
employer to concrete mixer men and, 
where and when considered necessary by a 
Union and the Authority, to other 
employees. 

3. Clause 20.—Annual Leave: Delete subclause (3) of 
this clause and insert the following in lieu: 

(3) (a) A seven-day shift worker, i.e. a shift 
worker who is rostered to work regularly on 
Sundays and Holidays shall be allowed 38 hours' 
leave in addition to the leave to which he is otherwise 
entitled under this clause. 

(b) Where an employee with 12 months' 
continuous service is engaged for part of a 
qualifying 12 monthly period as a seven-day shift 
worker, he shall be entitled to have the period of 
annual leave to which he is otherwise entitled under 
this clause increased by 0.7308 hours for each week 
he is continuously so engaged, up to a maximum of 
38 hours' additional leave entitlement. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES'. 

Award No. 2 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1032 of 1982. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Metropolitan Water Authority, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 29th day of October 1985. 

Mr L.J. Benfell on behalf of the applicant. 
Mr A.R. Beech on behalf of the Federated 

Miscellaneous Workers' Union, Hospital, Service and 
Miscellaneous, WA Branch. 

Mr J.J. Radisich on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: In this matter each issue is 
agreed with the exception of the operative date of my 
order. The union suggests that in all of the circumstances 
it would be just if I made the order operate from 1 May 
1985 while the respondent suggests 12 September 1985. 

The date of operation of orders is a most important 
issue, but I have the strong impression in this case, as I 
have had in others, that it was not addressed during the 
negotiations leading to the agreement. However, I think 
I should approach the issue as I am required to approach 
any other referred for hearing and determination, that is 
to say, with section 32 (7) in mind. 

Perhaps it is the case that sections 38 and 39 of the Act 
presume a prospective operation of orders and awards, 
but the presumption must give way to discretion when 
appropriate. Furthermore, as a member of the Commis- 
sion in Court Session in C498 of 1983 (64 WAIG 1338. 
See also Full Bench, 62 WAIG 2080 at 2081), I expressed 
views on the subject which I believe are relevant in this 
case. 

I also believe that if the parties had addressed the issue 
during their negotiations in a conciliatory spirit as they 
obviously and commendably did with regard to the 
remaining issues it would have been reasonable for them 
to fix 1 June 1985 as the operative date of their 
agreement. Accordingly my order will operate from that 
date. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1032 of 1982. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Metropolitan Water Authority, Respondent. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the appli- 
cant, Mr A.R. Beech on behalf of the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch and Mr J.J. 
Radisich on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Government Water Supply Sewerage 
and Drainage Employees' Award No. 2 of 1980 be 
varied in accordance with the following Schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after 1 June 1985. 

Dated at Perth this 29th day of October 1985. 

[L.S.] 
(Sgd.) O.K. SALMON, 

Commissioner. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 65 W.A.I.G. 

Schedule. 
1. Clause 5.—Definitions. 
A. After subclause (7) of this clause, insert the 

following new definition: 

(8) "Communication Tradesman" means a 
Radio and TV Tradesman Special Class working at a 
level beyond that of a Radio and TV Tradesman 
Special Class and who is mainly engaged in applying 
his knowledge and skills to the tasks of installing, 
repairing, maintaining, servicing, modifying, 
commissioning, testing, fault finding and 
diagnosing of complex communications equipment 
and systems, utilising complex digital integrated 
circuits. The application of this skill and knowledge 
would require an overall understanding of the 
operating principles of the systems and the 
equipment on which the tradesman is required to 
carry out his tasks. 

To be classified as a Communications Trades- 
man, a tradesman must have at least three years' on 
the job experience as a tradesman on communica- 
tions equipment and systems — 12 months of which 
must be at a level of Radio and TV Tradesman 
Special Class — and in addition must have satis- 
factorily completed a post trades course in 
electronics equivalent to at least two years' part-time 
study. 

In addition, to be classified as a Communication 
Tradesman a tradesman must be capable of: 

(a) maintaining and repairing multi-function 
printed circuitry of the type described in 
this definition using circuit diagrams and 
test equipment; 

(b) working under minimum supervision and 
technical guidance; 

(c) providing technical guidance within the 
scope of the work described in the 
definition; 

(d) preparing reports of a technical nature on 
specific tasks or assignments as directed in 
this definition. 

B. Renumber subsequent subclauses accordingly. 

C. Add new subclauses (42), (43) and (44) to this 
clause: 

(42) "Scientific Instrument Maker — Special 
Class" means, subject to paragraph (c) hereunder, a 
scientific instrument maker who:— 

(a) (i) has satisfactorily completed a pre- 
scribed post trade course in 
industrial electronics; 

(ii) has, whether through practical 
experience or otherwise, achieved a 
standard of knowledge comparable 
to that which would be achieved 
under subparagraph (i) hereof; and 

(b) (i) is engaged on work on or in connec- 
tion with complicated or intricate 
circuitry which work requires for its 
performance the standard of know- 
leged referred to in paragraph (a) 
hereof; and 

(ii) is able, where necessary and 
practicable to perform such work 
without supervision and to 
examine, diagnose and modify 
systems comprising inter- 
connected circuits, 

but does not include such an employee 
unless the work on which he is engaged 
requires for its performance knowledge in 
excess of that gained by the satisfactory 
completion of the appropriate Technical 
College trade courses. 

(c) For the purposes of this award an 
employee shall be deemed to be a Scientific 
Instrument Maker — Special Class only 
for the time during which he meets the 
foregoing conditions unless — 

(i) that time exceeds 16 hours per 
week; or 

(ii) in the opinion of his employer or, in 
the event of disagreement, in the 
opinion of the Board of Reference 
that time is likely during the course 
of his employment to exceed two 
days per week on average. 

in which case he shall be classified a 
Scientific Instrument Maker — Special 
Class for as long as his employment 
continues on either of those bases. 

(d) In the event of disagreement about the 
implementation of this Scientific 
Instrument Maker — Special Class provi- 
sion, a Board of Reference shall determine 
the matter. 

(e) For the purposes of this definition the 
following courses are deemed to be pre- 
scribed post trade courses in Industrial 
Electronics:— 

(i) Post Trade Industrial Electronics 
Course of the NSW Department of 
Technical Education. 

(ii) The Industrial Electronics Course 
(Grades 1 and 2) as approved by the 
Education Department of Victoria. 

(iii) The Industrial Electronics Course 
of the South Australian School of 
Electrical Technology. 

(iv) Industrial Electronics (Course 
"C") of the Department of Educa- 
tion, Queensland. 

(v) The Certificate in Industrial 
Electronics of the Technical Educa- 
tion Division, Education Depart- 
ment of Western Australia. 

(43) "Electronics Tradesman" means an electri- 
cal tradesman working at a level beyond that of 
electrician special class and who is mainly engaged in 
applying his knowledge and skills to the tasks of 
installing, repairing, maintaining, servicing, 
modifying, commissioning, testing, fault finding 
and diagnosing of various forms of machinery and 
equipment which are electronically controlled by 
complex digital and/or analogue control systems 
utilising integrated circuitry. The application of this 
skill and knowledge would require an overall under- 
standing of the operating principles of the systems 
and equipment on which the tradesman is required 
to carry out his tasks. 

To be classified as an electronics tradesman, a 
tradesman must have at least three years on the job 
experience as a tradesman in electronics systems 
utilising integrated circuits and in addition must 
have satisfactorily completed a post trades course in 
electronics equivalent to at least two years' part-time 
study. 

In addition, to be classified as an electronics 
tradesman, a tradesman must be capable of: 

(a) maintaining and repairing multi-function 
printed circuitry using circuit diagrams 
and test equipment; 

(b) working under minimum supervision and 
technical guidance; 

(c) providing technical guidance within the 
scope of the work described in this 
definition; 
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(d) preparing reports of a technical nature on 
specific tasks or assignments as directed 
and within the scope of the work described 
in this definition. 

(44) "Instrumentation and Controls Tradesman" 
means an instrument tradesman working at a level 
beyond that of Scientific Instrument Maker Special 
Class and who is mainly engaged in applying his 
skills and knowledge to installing, repairing, main- 
taining, servicing, testing, modifying, commission- 
ing, calibrating and fault finding industrial 
instruments which make up a complex control 
system which utilises some combination of electri- 
cal, mechanical, hydraulic and pneumatic principles 
and electronic circuitry containing complex 
analogue and/or digital control systems utilising 
integrated circuitry. 

The application of this skill and knowledge would 
require an overall understanding of the operating 
mode of principles of the various types of measure- 
ment and control devices on which the tradesman is 
required to perform his tasks. 

To be classified as an instrumentation and 
controls tradesman, a tradesman must have at least 
three years' on the job experience as a tradesman — 
12 months of which must be at the level of 
instrument tradesman — complex systems and in 
addition must have completed a related post-trades 
course equivalent to at least two years' part-time 
study. 

In addition, to be classified as an instrumentation 
and controls tradesman, a tradesman must be 
capable of: 

(a) maintaining and repairing multi-function 
printed circuitry of the type described in 
this definition using circuit diagrams and 
test equipment; 

(b) working under minimum supervision and 
technical guidance; 

(c) providing technical guidance within the 
scope of the work described in the 
definition; 

(d) preparing reports of a technical nature on 
specific tasks or assignments as directed 
and within the scope of the work described 
in this definition. 

2. Clause 10.—Special Rates and Provisions: Delete 
subclause (27) and insert in lieu: 

(27) An electronics tradesman, an electrician — 
special class, an electrical fitter and/or an armature 
winder or an electrical installer who holds and in the 
course of his employment may be required to use a 
current "A" grade or "B" grade licence issued 
pursuant to the relevant regulation in force on the 
28th day of February 1978 under the Electricity Act 
1948 shall be paid an allowance of $10.75 per week. 

3. Clause 39.—Wages. 
A. After subparagraph (c) — Communications 

Technician, of paragraph (1) of Clause 10 of this clause, 
insert the following new subparagraph: 

(d) Communications Tradesman 
$ $ $ 

First Year 361.50 366.60 370.80 
Second Year 369.60 374.80 379.10 
Third Year 377.70 383.00 387.40 

B. Renumber subsequent subparagraphs accordingly. 
C. Insert additional classifications to this clause as 

follows: 
(Zc) Electronics Tradesman 

$ $ $ 
First Year 361.50 366.60 370.80 
Second Year 369.60 374.80 379.10 
Third Year and 

thereafter 377.70 383.00 387.40 

(Zd) Instrumentation and Controls Tradesman 

$ $ $ 
First Year 361.50 366.60 370.80 
Second Year 369.60 374.80 379.10 
Third Year and 

thereafter 377.70 383.00 387.40 

IRON ORE PRODUCTION AND PROCESSING 
(Mt Newman Mining Company Pty Limited). 

Award No. A29 of 1984. 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
No. 358 of 1985. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and Mt Newman Mining Company Pty Limited, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 16th day of August 1985. 

Mr R.A. Keegan on behalf of the Applicant. 
Mr O.L. Ihlein on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicant 
union exercised a liberty to apply entitlement as 
prescribed in subclause (1) of Clause 16 of Part II of the 
Iron Ore Production and Processing (Mt Newman 
Mining Company Pty Limited) Award No. A29 of 1984. 

The claim seeks to vary the award by adding to Clause 
14 of Part II a new subclause (6) as follows: 

Locomotive drivers employed on banking duties 
shall be paid an allowance of $4.00 for each train 
banked. An observer employed on banking duties 
shall be paid an allowance of $2.00 for each train 
banked. 

The claim is opposed by the respondent company. 
This matter was set down for hearing and determina- 

tion following a request by letter from the Secretary of 
the union. The letter also advised that the issues had been 
fully discussed by the parties and that no agreement 
could be reached. It was further requested that the 
matter be heard in Port Hedland to facilitate inspections 
which were thought to be necessary for a proper under- 
standing, of the evidence to be called. 

The hearing and the inspection required only one day. 
I rode in the first of two locomotives coupled for banking 
purposes over a section of track which includes the 
steepest grades between Newman and Port Hedland. 
During this time I was given advice and explanations 
from the two persons who gave sworn evidence in 
support of the respective cases and I gained a reasonable 
impression of the importance of the banking set up in 
lifting a train of such weight and length over this 
particular section. 

At the outset of the cases presented by both sides, the 
wage fixing principles were given some attention. But the 
respondent was more emphatic than the union regarding 
the weight to be recorded to them. I was told that since 
the union based its claim on skills required for operating 
banking locomotives principle 4 was an essential con- 
sideration. Furthermore, the principle involved a strict 
test which required me to determine whether the skills, 
responsibilities and conditions in which the work was 
performed were of such a nature as would allow a new 
classification. 
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I am of the opinion that principle 4 is important in the 
present case. However, I also think it will do no harm to 
set out its substantial parts. 

. .. The strict test for an alteration in wage rates is 
that the change in the nature of the work should 
constitute such a significant net addition to work 
requirements as to warrant the creation of a new 
classification. 

However, rather than to create a new classifica- 
tion it may be more convenient in the circumstances 
of a particular case to fix a new rate for an existing 
classification or to provide for an allowance which is 
payable in addition. 

Assuming for the moment that the union's claim 
should be allowed, it would be consistent with the 
present arrangement whereby an allowance is prescribed 
for drivers of long trains and also principle 4 if the award 
was amended in the form of the claim. 

As regards the significant net addition to work require- 
ments, the union argued that drivers display more skills 
when operating a banking locomotive because of a 
requirement to keep the ore cars in a constant state of 
compression. 

In order to place the argument of the union in its wider 
perspective the following exchange between myself and 
Mr Keegan is taken from transcript. 

Salmon C.: What we have is a railway line of 
length X-kilometres over which drivers in lead 
vehicles receive an allowance above the standard 
rate of $25.62. For Y-kilometres of that trip drivers 
in the lead vehicle, lead locos, require the assistance 
of other loco drivers who share the responsibility of 
that train over the steepest part of the journey. 

Mr Keegan: That is right. 
Salmon C.: There is no reduction in the rate of 

allowance for the drivers of the lead locos who share 
the responsibility therefore there should be, for that 
time on that section of the rail, the same amount of 
money applied to the drivers of the banking 
vehicles. Is that it? 

Mr Keegan: That is pretty much what I am saying, 
in essence. I believe that of the 10 hours that the 
drivers or the crews are banking, about 6 lA to 7 Vi 
hours are actually spent attached to long trains. By 
claiming a trip allowance of $4.00 for them, in my 
submission we are merely recognising the fact that 
banking locos are indeed banking long trains as 
opposed to standard trains. 

Salmon C.: Yes. For that period of time they form 
part of the team concerned with running a long train 
and they form part of the team to help the person 
who is getting the allowance, over the most difficult 
part of the course. 

Mr Keegan: I am a little concerned that you keep 
talking about the possibility of the lead drivers not 
receiving a reduction. The award says they shall not. 

Salmon C.: I am not remotely suggesting it. I am 
saying that I understand your case to be really one of 
a comparison of responsibilities and skills between 
the person at the back of the train — you are saying, 
in effect, that that person forms a necessary part of 
the team which receives an allowance for a long train 
responsibility and because they help him over the 
most difficult section, they sahre the responsibility 
and therefore they should be similarly rewarded for 
that time and there should be a proportionate 
amount of the allowance awarded to those people 
accordingly. 

Mr Keegan: Yes. If I say any more than that I will 
confuse you because that is what I have been asking 
you to grasp. 

Salmon C.: Yes. I think I have it. 

Mr Keegan: That was my major submission and 
on the question of guidelines I believe that provided 
it is an allowance for the time so spent, it would sit 
comfortably within principle 4. 

Salmon C.: They would simply be claiming the 
allowance in other words? 

Mr Keegan: Yes. 
Salmon C.: The allowance is already fixed and the 

people who are subject of the claim, are merely 
making a claim on the allowance prescribed in the 
award for that period of time. That is really what 
you are saying? 

Mr Keegan: That is what I am saying in respect of 
justification of the allowance. 

Salmon C.: Right, thank you. 

On the specific issue of extra skills the implication is 
that these skills warrant the same consideration as skills 
required for driving long trains. In these trains special 
skills are required to prevent undue stretching and 
therefore draw gear breakage. 

I think I am correct in saying that draw gear breakage 
is the result of undue stretching, that seems to be the 
logical conclusion. But it is a matter of particular 
importance because it isolates the reason for the skill and 
also highlights a driver's responsibility when operating 
such trains. 

The respondent opposes the union's claim saying that 
drivers banking long trains display no more skills than 
they are called upon to use when driving trains in 
ordinary circumstances. It was said that to make 
comparisons with drivers of long trains is inappropriate 
because the comparison overlooks the fact that the long 
train allowance is paid for a "trip". A "trip" is defined 
in the award as a "... one way j ourney in either direction 
between Port Hedland and Newman." and, superficially 
at least, there appears to be some force in the 
respondent's objection to the long train comparison. 
After all the section over which banking takes place is a 
relatively short part of a trip. Nevertheless, on the basis 
of the sworn evidence and the reason for the skill 
required in operating long trains I think the comparison 
is a proper one. 

Each party called only one witness and each witness 
was impressive. Predictably each expressed contrary 
opinions about the level of skills and responsibilities 
displayed by drivers of banking locomotives. 

In a case of this kind where the fact essential to the 
success of the claims is to be demonstrated by the 
applicant, one needs to be careful lest the impression be 
conveyed that the standard of proof is something more 
than the balance of probabilities. Furthermore, the 
particular context in which this case is raised is most 
relevant in considering this standard of proof; so too the 
enjoinments of section 26 of the Industrial Relations Act 
which encompass technicalities and the rules of evidence. 

In this case where the contrary opinions of only two 
witnesses are all that I have to go on, I think I should 
attach considerable weight to any part of the evidence for 
the respondent pointing to a particular aspect of 
responsibility which a banking locomotive driver may be 
called upon to assume. 

While for the main part the evidence of the witness for 
the respondent was to establish that banking locomotive 
drivers displayed no more than usual skills and respons- 
ibilities, there was an admission regarding possible 
emergencies that would put the banker driver "in 
complete control of the train as far as the braking is 
concerned". The witness instanced an example where the 
train goes through a cutting and a wagon is lost "because 
of a broken rail or something". The lead driver is unable 
to see this and if the air pipe does not break "he could 
tear up x amount of sleepers". He then said that the 
banker driver who might be in a situation to see it will 
dump the air — a braking function. 
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In my opinion this piece of evidence is of crucial 
relevance. It goes beyond consideration of stretching and 
compressing long trains into a situation of potential 
danger. Should this become real, only the banker driver 
can be held responsible. I am not able to say that the 
danger is potentially as great as that in connection with 
broken draw gear because of undue stretching in a long 
train, but nor am I able to say it is not. Moreover, I doubt 
that it really matters. What is important is that in either 
possible event responsibility falls on a particular loco- 
motive driver. As to the probability of the two possible 
events, while it may be convenient to refer to the 
definition of a "trip" and suggest that the probability of 
broken draw gear is a function of the length of the ' 'trip'' 
it cannot be overlooked that the banker driver is required 
to bank long trains over the section several times during a 
shift. The probabilities may not be exactly the same, but 
exactitude was never a feature of industrial relations 
matters either. 

As to the context in which the case is raised, I draw 
attention to my involvement as a member of the 
Commission in Court Session which approved the 
operation of the current award. I also draw attention 
once more to the fact that this matter is before me by way 
of liberty exercised pursuant to an entitlement reserved in 
the award. I see no reason why this application should be 
considered differently from all the issues approved by the 
Commission in Court Session in the award proceedings, 
yet I have the impression from the respondent's 
presentation of the case that I should adopt the strictest 
attitude towards the wage fixing principles in deciding it. 
Where wage fixing principles apply, the Commission in 
Court Session deals with applications in circumstances 
such as would require wider use of discretionary powers 
than would normally be used by a single Commissioner. 
There is no doubt in my mind that the respondent was 
keen to have the Commission in Court Session apply a 
far more liberal interpretation to the principles when the 
award was being approved. 

That was a perfectly rational, indeed commendable 
approach given the industrial realities of the Iron Ore 
industry and the important part a negotiated award has 
in maintaining stability over the agreed term of its 
operation. But I see no reason by the present claim 
should be treated differently and I bear this in mind also 
in deciding the weight to be given to that part of the 
evidence I have already described. 

I have decided to allow the claim on behalf of drivers 
employed on locomotive banking duties. 

With respect to the claim on behalf of observers, I 
have some difficulty, I realise that there is a fixed 
relationship between wages for observers and locomotive 
drivers and that this is carried over into the award 
prescription for long train allowances, though why this is 
so was not explained. 

Nevertheless, the fact is nothing by way of submissions 
or evidence was put to me in these proceedings regarding 
an observer's worth as part of a banking locomotive 
crew. Hence my difficulty. 

Bearing in mind the importance of the wage fixing 
principles, I think I should exclude observers from my 
proposed order. I note that liberty to apply has not been 
exercised in any real sense on behalf of observers in these 
proceedings. Therefore, my order will not prejudice the 
union in this respect. If the union wishes to further 
pursue a claim on behalf of observers it may do so at a 
time convenient to itself. 

An interim order will issue to vary the award along the 
lines of the union's claim, but only in respect of drivers. 
The parties are asked to advise me regarding speaking to 
the minutes and operative dates. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 358 of 1985. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and Mt Newman Mining Company Pty Limited, 
Respondent. 

Interim Order. 
HAVING heard Mr R.A. Keegan on behalf of the 
applicant and Mr O.L. Ihlein on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Iron Ore Production and Processing (Mt 
Newman Mining Company Pty Limited) Award No. 
A29 of 1984 be varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 14th day of May 
1985. 

Dated at Perth this 16th day of August 1985. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Add to Clause 14 of Part II a new subclause (6) as 

follows:— 
(6) Locomotive drivers employed on banking 

duties shall be paid an allowance of $4.00 for each 
train banked. 

2. This order does not effect the liberty to apply 
insofar as it concerns drivers prescribed in subclause (1) 
of Clause 16 of Part II of the award. 

NURSES (Home of Peace). 
Award No. 28 of 1963. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 261 of 1985. 

Between Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, Applicant and the Homes 
of Peace (Incorporated), Respondent. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Nurses (Home of Peace)" Award No. 
28 of 1963 as varied, consolidated and varied be 
further varied in accordance with the following 
schedule and that such variation shall have effect on 
and from the 1st day of July 1985. 

Dated at Perth this 18th day of October 1985. 

(Sgd.) G.J. MARTIN, 
Commissioner. [L.S.] 
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Schedule. 
1. Clause 2.—Arrangement: After the numerals and 

words "Clause 26.—Shift Work" insert the following 
numerals and words:— 

27. Temporary Employees. 
28. Calculation of Penalties. 
29. Effect of 38-Hour Week. 

2. Clause 6.—Definitions: After the definition of 
"Assistant Matron" insert a new definition "Accrued 
Day(s) Off" in the following terms. 

"Accrued Day(s) Off" means the paid days off 
accruing to an employee resulting from an entitle- 
ment to the 38-hour week as prescribed by Clause 
8.—Hours of this Award. 

3. Clause 8.—Hours: Delete this clause and insert in 
lieu:— 

8.—Hours. 

(1) From 1 April 1985, and subject to the provi- 
sions of this award, the ordinary hours of duty shall 
be an average of 38 per week with the hours actually 
worked being 40 per week or 80 per fortnight at the 
option of the employer and exclusive of meal hours. 

Except where provided elsewhere, the ordinary 
hours shall be worked — 

(a) With the two hours of each week's work 
accruing as an entitlement to a maximum 
of 12 Accrued Days Off in each 12 month 
period. The Accrued Day(s) Off shall be 
taken in a minimum period of one week 
made up of five consecutive Accrued 
Day(s) Off in conjunction with a period of 
annual leave or at a time mutually 
acceptable to the employer and the 
employee; or 

(b) With 0.4 of an hour per day accruing as an 
entitlement to take the 20th day in each 
cycle as an Accrued Day Off in conjunc- 
tion with other days off. 

Provided that an employee who, at the completion 
of a 20 day work cycle, has not accrued sufficient 
hours to enable him to take a full paid shift off duty, 
will continue past the 20 day work cycle until 
sufficient hours have accrued to enable him to take a 
full paid shift off duty. 

(2) By agreement between the Union and an 
employer the ordinary hours of an employee, in lieu 
of the provisions of subclause (1) of this clause, may 
be worked within a 10 day, two week cycle, with an 
adjustment to hours worked to enable 76 hours to be 
worked over 9 '/z days of the two week cycle and an 
entitlement to take the other half day in each cycle as 
an accrued half day off. 

(3) An employer and employee may by agreement 
substitute the Accrued Day Off the employee is to 
take off for another day in which case the Accrued 
Day Off shall become an ordinary working day. 

(4) Each worker shall be free from duty for not 
less than two full days in each week or four full days 
in each fortnight at the option of the employer at a 
time to suit the convenience of the employer. 

(5) The provisions of this clause apply to a part- 
time employee in the same proportion as the hours 
normally worked bear to a full-time employee. 

(6) Any dispute between an employer and the 
Union concerning the operation of this clause shall 
be referred to the Western Australian Industrial 
Relations Commission. 

(7) An employee recalled for duty outside her 
normal working hours shall be paid a minimum of 
two hours' pay. 

4. Clause 9.—Overtime: Insert a new subclause (3) in 
the following terms:— 

(3) Double time for all overtime worked 
consecutively with a rostered shift on a Saturday or 
a Public Holiday as prescribed in Clause 10A.— 
Public Holidays of this award. 

5. Clause 10.—Annual Leave. 

A. Delete subclause (1) of this clause and insert in 
lieu:— 

(1) (a) Except as hereinbefore provided a period 
of seven consecutive weeks' leave shall be allowed to 
an employee, other than a casual, by her employer 
after each period of 12 months' continuous service 
with such employer. 

(b) Notwithstanding the provisions of paragraph 
(a), of this subclause where in any department of an 
employer's establishment employees who are not 
employed pursuant to the provisions of this award, 
observe Public Holidays without loss of pay, then 
an employee employed pursuant to the provisions of 
this award may, at the employer's discretion, 
observe the public holidays prescribed by Clause 
10A.—Public Holidays of this award, without loss 
of pay, and shall receive five consecutive weeks' 
leave in lieu of the provisions of paragraph (a) of 
this subclause and where the employee's employ- 
ment terminates, be entitled to payment for each 
completed week of continuous service at the rate of 
3.65 hours pay at her ordinary rate of wage. 
Provided that this shall apply to all employees 
employed after 1 July 1985, and to employees 
employed by an employer as at 1 July 1985 where the 
employee so agrees. 

B. Delete subclause (6) of this clause and insert in 
lieu:— 

(6) (a) The annual leave prescribed in subclause 
(1) of this clause may be split into more than one 
portion: 

(i) where the 12 Accrued Day(s) Off are taken 
in conjunction with annual leave, by the 
employer once per annum provided that 
no portion is less than two weeks; 

(ii) by agreement between the employer and 
the employee provided that no portion is 
less than one week. 

(b) Any dispute arising out of this clause in 
relation to splitting or not splitting an employee's 
annual leave entitlement, if not resolved by agree- 
ment between the employer, the employee and the 
Union, shall be referred to the Western Australian 
Industrial Relations Commission for determination. 

C. Insert a new subclause (7) in the following terms:— 
(7) When an employee proceeds on the first four 

weeks' of the annual leave prescribed by subclause 
(1) of this clause there will be no accrual towards an 
Accrued Day(s) Off as prescribed in subclauses (1) 
and (2) of Clause 8.—Hours of this award. Accrual 
towards an Accrued Day(s) Off shall continue 
during any other period of annual leave prescribed 
by this clause. 

6. Clause 11.—Sick Leave. 
A. Delete subclause (3) of this clause and insert in 

lieu:— 
(3) The provisions of this clause do not apply to 

an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to the absences of two days 
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or less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year if any, shall be 
accompanied by such certificate. 

Provided that where an employee has had two 
single day absences unaccompanied by a medical 
certificate on paid sick leave adjacent to other days 
off duty within a period of 12 months the employer 
may request in writing that any further absences 
adjacent to days off be accompanied by such 
certificate. Provided that this request shall remain in 
force until the employee has completed a continuous 
period of 12 months without such absence. 

B. Insert a new subclause (8) in the following terms:— 
(8) An employee shall not be entitled to claim 

payment for non-attendance on the ground of 
personal ill-health or injury nor will the employee's 
sick leave entitlements be reduced if such personal 
ill-health or injury occurs on a day when an 
employee is absent on an Accrued Day Off in accor- 
dance with the provisions of subclauses (1) and (2) 
of Clause 8.—Hours of this award unless such 
illness is for a period of seven consecutive days or 
more and in all other respects complies with the 
requirements of subclause (5) hereof. 

An employee whilst on paid sick leave shall 
continue to accrue an entitlement to an Accrued 
Day Off as prescribed in subclauses (1) and (2) of 
Clause 8.—Hours of this award. 

7. Clause 13.—Laundry and Uniforms: Number the 
existing provision as subclause (1) and insert a new 
subclause (2) in the following terms:— 

(2) No claim shall be made to amend the 
provisions of this clause before 1 July 1988, except 
that the Union shall have liberty to apply in respect 
of the amount prescribed in subclause (1), of this 
clause to increase the amount prescribed by the 
percentage movement from National Wage 
Decisions. 

8. Clause 15.—Interviews: Delete this clause and 
insert in lieu:— 

15.—Interviews. 
(1) An accredited representative of the Union 

shall be entitled to enter the business premises of the 
employer and interview an employee subject to the 
following: 

(a) on arrival at the workplace the union 
representative shall seek permission to 
enter the premises from the employer or 
his senior representative. 

(b) agreement between the union representa- 
tive and employer shall be sought as to 
where and subject to what conditions the 
employee may be interviewed or work 
inspected. 

(2) Failing agreement on the foregoing, the 
following shall apply: 

On giving prior notice in writing or by 
telephone to the employer or his appointed 
representative, or failing that person being 
available, the most senior person in charge of 
the establishment, an accredited representative 
of the Union shall be entitled to enter the 
business premises of the employer to interview 
an employee at a time and place agreed between 
the Union and the employer. Where there is no 
agreement as to time and place, the Union 
representative shall have the right, upon prior 
notice to the employer or his representative, or 
most senior person in charge of the establish- 
ment, to interview employees during the 
recognised meal period at the place where the 
meal is usually taken. If access has not been 
gained in accordance with the provisions of this 

clause then the union representative shall leave 
immediately upon a request from the employer 
or, his appointed representative or senior 
person in charge. 

9. Clause 18.—Living Allowance: Delete this clause 
and insert in lieu:— 

18.—Living Allowance. 
(1) Where employees are provided with Lodging 

by the employer, the following charges or 
deductions as the case may be, may be made by the 
employer:— 

Lodging   $14.90 per week 
Lodging for employees 
sharing rooms  $7.50 per week 
Lodging for self contained 
furnished accommodation 
within hospital grounds  $24.60 per week 

For the purposes of this clause "Lodging" means 
a room constituting a bedroom, together with 
communal toilet, laundry and sitting room facilities. 

(2) (i) The amounts herein prescribed shall be 
varied as the result of State Wage Case variations to 
the rate of wage for a Registered General Nurse 
(First Year) under the Nurses' (Private Hospitals) 
Award No. 1 of 1966 as varied by the same pro- 
portion and at the same time. 

(ii) Any variation to the lodging charges shall be 
calculated to the nearest 10 cents. 

10. Clause 21.—Salaries. 
A. Delete subclause (1) of this clause and insert in 

lieu:— 
(1) (a) Salaries shall be paid at least twice per 

calendar month or fortnightly at the option of the 
employer, provided that by agreement between the 
employer and the employee concerned, the salary 
may be paid once per calendar month. 

(b) Salaries shall be paid by cheque, direct 
transfer or cash at the employer's discretion 
following consultation with the employees. 

(c) (i) Where the employer requires the employee 
to establish an account for the purpose of 
receiving his salary, the employer shall pay 
the costs associated with such account 
establishment or maintenance. 

(ii) In respect of transfer fees associated with 
the transfer of funds from the employer's 
bank to any other bank or financial 
institution nominated by the employee, 
such fees shall be paid by the employer. 

B. Insert a new subclause (7) in the following terms:— 
(7) The hourly rate shall be calculated by dividing 

the weekly rate herein expressed by 40. 

11. Clause 22.—Part-Time and Casual Workers: 
Delete this clause and insert in lieu:— 

22.—Part-Time and Casual Employees. 
(1) Notwithstanding anything contained herein 

an employer shall be at liberty to regularly employ 
part-time employees at the rate of one-fortieth of 
the appropriate weekly rate for each hour worked. 

Such employees shall be entitled to pro rata 
payment for annual leave, sick leave, laundry and 
uniform allowance. 

(2) A part-time employee may work shifts 
additional to the rostered shifts at ordinary rates, 
subject only to the normal rostering parameters of a 
full-time employee, where the employee has 
previously indicated a willingness to work extra 
shifts or where the extra shift was arranged prior to 
the completion of the employee's previous shift. 
Provided that a part-time employee shall not be 
required to work an extra shift. 
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(3) A nurse employed for a period of seven weeks 
or less shall be deemed a casual employee and be 
paid 25 per cent in addition to the rates prescribed in 
this award. A casual employee shall not accrue time 
towards an Accrued Day(s) Off. 

(4) Where a casual employee is employed beyond 
seven weeks, he/she will be deemed to be the 
temporary employee from the end of that seven 
weeks. 

12. Clause 23.—Long Service Leave: Insert a new 
subclause (12) in the following terms:'— 

(12) Where an employee proceeds on long service 
leave there will be no accrual towards an Accrued 
Day(s) Off as prescribed in subclauses (1) and (2) of 
Clause 8.—Hours of this award. 

13. Clause 24.—Maternity Leave: Insert a new clause 
(12) in the following terms:— 

(12) Effect of Maternity Leave on Accrued 
Day(s) Off: 

(a) When an employee proceeds on maternity 
leave there will be no accrual towards an 
Accrued Day(s) Off _ as prescribed in 
subclauses (1) and (2) of Clause 8.—Hours 
of this award. 

(b) When an employee proceeds on maternity 
leave the employer may pay an employee 
the amount of hours accrued towards an 
Accrued Day(s) Off as prescribed in sub- 
clauses (1) and (2) of Clause 8.—Hours of 
this award. 

14. Clause 26.—Shift Work: Delete subclause (2) of 
this clause and insert in lieu:— 

(2) Subject to the provisions of subclause (4) of 
this clause all work performed during ordinary 
hours on a Saturday or Sunday shall be paid at the 
rate of time and one-half. 

15. After Clause 26.—Shift Work, insert new Clauses 
27.—Temporary Employees, 28.—Calculation of 
Penalties and 29.—Effect of 38-Hour Week in the 
following terms:— 

27.—Temporary Employees. 
(1) "Temporary Employee" means an employee 

engaged for a specific period or periods longer than 
seven weeks but less than 12 months. 

(2) A temporary employee shall accrue and be 
paid all the benefits prescribed by this award for 
time worked as if the employee was permanently 
employed, notwithstanding breaks in employment, 
and shall be entitled to receive or give, as the case 
may be, one week's notice of termination of the 
contract of service, and shall either be paid or 
forfeit, as the case may be, one week's pay if the 
required notice is not given. 

28.—Calculation of Penalties. 
Where an employee works hours which would 

entitle that employee to payment of more than one 
of the penalties payable in accordance with Clause 
9.—Overtime, Clause 10A.—Public Holidays and 
Clause 26.—Shift Work, of this award only the 
highest of any such penalty shall be payable. 

29.—Effect of 38-Hour Week. 
(1) Termination. 

(a) An employee subject to the provisions of 
subclause (1) of Clause 8.—Hours of this 
award who has not taken any Accrued 
Day(s) Off accumulated during a work 
cycle in which employment is terminated, 
shall be paid the total of hours 
accumulated towards the Accrued Day(s) 
Off for which payment has not already 
been made. 

(b) An employee who has taken any Accrued 
Day(s) Off during a work cycle in which 
employment is terminated shall have the 
wages due on termination reduced by the 
total hours for which payment has already 
been made but for which the employee had 
no entitlement toward those Accrued 
Day(s) Off. 

(2) Workers' Compensation. 
(a) 20 Day Work Cycle. 

(i) Where an employee is on workers' 
compensation for periods for less 
than one complete 20 day work 
cycle, such employee will accrue 
towards and be paid for the 
succeeding Accrued Day Off 
following such absence. 

(ii) An employee will not accrue 
Accrued Day(s) Off for periods of 
workers' compensation where such 
period of leave exceeds one or more 
complete 20 day work cycle. 

(iii) Where an employee is on workers' 
compensation for less than one 
complete 20 day work cycle and an 
Accrued Day Off falls within the 
period, the employee will not be re- 
rostered for an additional Accrued 
Day Off. 

(b) 12 Months' Work Cycle. 
(i) Where an employee is on workers' 

compensation for periods of less 
than a total of 20 consecutive work 
days in a work cycle such employee 
will accrue towards and be paid for 
the succeeding Accrued Day(s) Off 
following such leave. 

(ii) Where an employee is on workers' 
compensation for periods greater 
than a total of 20 consecutive days 
in a work cycle such employee will 
have the period of workers' com- 
pensation added to the work cycle. 

(iii) Where an employee is on workers' 
compensation for greater than 20 
consecutive work days and an 
Accrued Day Off as prescribed in 
subclause (i) of Clause 8.—Hours 
of this award falls within the period 
the employee shall be re-rostered 
for another Accrued Day Off on 
completion of the 20 week work 
cycle following such absence. 

(3) Leave Without Pay: An employee who is 
absent on any form of leave without pay shall not 
accumulate an entitlement to an Accrued Day Off 
for the period of such leave nor will the employee be 
entitled to an Accrued Day Off whilst on leave 
without pay. 

(4) Pay Out of Entitlements: An employee whose 
hours are worked in accordance with paragraph (a) 
of subclause (1) of Clause 8.—Hours of this award 
and who has accrued five Accrued Days Off or 
more, may by mutual written agreement, be paid for 
any Accrued Day(s) Off then standing to the credit 
of that employee. Such payment will be in full 
discharge of any liability on the employer arising 
pursuant to Clause 8.—Hours of this award. An 
employee shall not otherwise be paid for Accrued 
Day(s) Off without actually taking them as days off. 
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NURSES (Silver Chain Association). 
Award No. 14 of 1965. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 396 of 1985. 

Between Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, Applicant and Silver 
Chain Nursing Association (Incorporated), 
Respondent. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Nurses (Silver Chain Association)" 
Award No. 14 of 1965 as varied, consolidated and 
varied by further varied and consolidated in 
accordance with the following schedule and that 
such variation shall have effect on and from the 18th 
day of October 1985. 

Dated at Perth this 18th day of October 1985. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This award shall be known as the Nurses' (Silver Chain 

Association) Award and replaces Award No. 12 of 1956 
as varied and consolidated. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
6. Casual Employees. 
7. Part-Time Employees. 
8. Engagement. 
9. Termination of Employment. 
10. Hours of Duty, On Call and Overtime. 
11. Shiftwork. 
12. Annual Leave. 
13. Compassionate Leave. 
14. Long Service Leave. 
15. Maternity Leave. 
16. Public Holidays. 
17. Sick Leave. 
18. Laundry and Uniforms. 
19. Relieving. 
20. Motor Cars and Allowances. 
21. Telephone. 
22. Time and Wages Book. 
23. Interviews. 
24. Rosters. 
25. Location Allowance. 
26. No Reduction. 
27. Wages. 
28. Payment of Wages. 
29. Effect of 38-Hour Week. 

3.—Area and Scope. 
This award shall apply to all nurses employed by the 

respondent in its domiciliary care, medical centres and 
palliative care service in the classifications set out herein 
and shall have effect throughout the State of Western 
Australia. 

4.—Term. 
This award shall operate for a period of three years 

from the beginning of the first day period commencing 
after the date hereof. (This award was issued on the 30th 
day of June 1965.) 

5.—Definitions. 
(1) "Assistant Director of Nursing" shall mean a 

nurse appointed as such by the employer to assist the 
Director of Nursing in the administration of the nursing 
service. 

(2) "Deputy Director of Nursing" shall mean a nurse 
appointed as such by the employer who is required to 
deputise for the Director of Nursing during her absence. 

(3) "Nurse" — a person who is registered or entitled 
to be registered in Western Australia under the Nurses' 
Act 1968. 

(4) "Silver Chain Medical Centre" shall mean a 
nursing centre established by the employer in a country 
town and at which the sick of the community may attend 
for advice and/or treatment. The centre shall include 
free lodgings for the nurse in charge. 

(5) "Silver Chain Nurse" shall mean and include the 
nurse in charge of a "Silver Chain Medical Centre" or a 
nurse who performs nursing duties among the sick of the 
community in their homes. 

(6) "Staff Development Nurse" shall mean a nurse 
appointed as such by the employer who is required to 
devise and implement staff development programmes. 

(7) "Supervisor" shall mean a nurse appointed as such 
by the employer. 

(8) "The Federation" shall mean the Royal Australian 
Nursing Federation Industrial Union of Workers, Perth. 

6.—Casual Employees. 
A nurse employed for a period of less than two weeks 

shall be deemed a casual employee and be paid 20 per 
cent in addition to the rates prescribed herein. 

If a casual employee is still required at the end of two 
weeks, she may be re-employed as a casual with payment 
as aforesaid for another two weeks. 

7.—Part-Time Employees. 
(1) Notwithstanding anything contained herein the 

employer shall be at liberty to regularly employ part-time 
employees. 

(2) A part-time employee means an employee who 
regularly works less than an average of 38 hours per 
week. 

(3) Part-time employees shall be paid a pro rata 
amount of the wages specified in Clause 27.—Wages of 
this award depending upon the number of hours worked 
and shall be entitled to pro rata payment for annual and 
sick leave. 

8.—Engagement. 
(1) When a nurse is engaged for service in a centre or 

place outside the area within a radius of 32 kilometres of 
the General Post Office, Perth, she shall be entitled to 
first class accommodation and travelling allowance as 
above from her home to the place of employment. 

(2) If such employee remains in such service for the 
period for which she was engaged, and, if none is 
stipulated, then for six months she shall receive first class 
accommodation and allowance as above to return to her 
home. 

(3) If she is dismissed before such time as aforesaid 
(except for proved misconduct), she shall be entitled to 
first class accommodation and travelling allowance as 
above to return to her home. 

(4) Any employee whose duties require her to travel 
shall be entitled to first class travelling accommodation 
at the expense of her employer. 
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9.—Termination of Employment. 
(1) No employee shall be dismissed (except for 

misconduct) unless she has received 14 days' previous 
notice of her dismissal or pay for such period in lieu 
thereof. 

(2) No employee shall, without the consent of her 
employer, resign without first having given 14 days' 
previous notice of her intention to do so; and in the 
absence of such notice the employer may withhold 
holiday, or other pay up to the amount of 14 days' 
wages. 

(3) The contract of employment for casuals shall be by 
the day and may be terminated in the manner expressed 
in subclauses (1) and (2) of this clause except that any 
reference to 14 days shall be substituted with one day. 

10.—Hours of Duty, On Call and Overtime. 
(1) (a) From 1 April 1985, and subject to the 

Memorandum of Agreement the ordinary hours of duty 
shall be an average of 38 per week with the hours actually 
worked being 40 per week or 80 per fortnight at the 
option of the employer. No shift shall exceed 10 hours. 

(b) The employer shall not change from a weekly to a 
fortnightly hours arrangement except upon giving one 
month's notice of his intention so to do to the 
Federation. 

(c) Except where provided elsewhere the ordinary 
hours shall be worked with two hours of each week's 
work accruing as an entitlement to a maximum of 12 
Accrued Days Off in each 12 month period. The Accrued 
Days Off shall be taken as a minimum period of one 
week made up of five consecutive Accrued Days Off in 
conjunction with a period of annual leave or at a time 
mutually acceptable to the employer and the employee. 

(2) By agreement between the Federation and the 
employer the ordinary hours of an employee in lieu of the 
provisions of subclause (1) of this clause may be worked: 

(a) within a 20 day, four week cycle with 0.4 of an 
hour of each day worked accruing as an entitle- 
ment to take the 20th day in each cycle as an 
Accrued Day Off; 

(b) with a 10 day, two week cycle, with an adjust- 
ment to hours worked to enable 76 hours to be 
worked over nine days of the two week cycle 
and an entitlement to take the 10th day in each 
cycle as an Accrued Day Off; 

(c) by any other arrangement. 

(3) An employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take 
off for another day in which case the Accrued Day Off 
shall become an ordinary working day. 

(4) Meal breaks shall not be less than 30 minutes but 
shall not be counted as time worked. Provided that 
where a nurse is called on duty during a meal time the 
period worked shall be counted in the ordinary working 
hours of duty. 

(5) (a) (i) An employee changing from night duty to 
day duty or from day duty to night duty shall be 
free from duty during the 20 hours immediately 
preceding the commencement of the changed 
duty. 

(ii) An employee changing from evening duty to 
day duty shall not be required to commence 
such duty until a period of 9'A hours has 
elapsed since ceasing evening duty. 

(b) An employee other than on engaged to work part- 
time shall not be required to work a combination of shifts 
exceeding the following: 

(i) in the case of a weekly roster: all night, day or 
evening shifts, or both day and evening shifts; 

(ii) in the case of a fortnightly roster: all night, day 
or evening shifts or both day and evening shifts 
in either or both halves of the roster. 

(c) The provisions of paragraphs (a) and (b) of this 
subclause shall not apply if the employee is required to 
perform duty to enable the nursing services to be carried 
on when an employee is absent from duty or in an 
emergency or where the employer and the Federation 
mutually agree to vary the provisions of this subclause. 

(6) (a) No employee shall be required to work in excess 
of five duties per week or 10 duties per fortnight except as 
provided by paragraphs (b) and (c) of this subclause. 

(b) By mutual agreement between the employer and 
the Federation the scale of duties for employees working 
night duty can be varied to four duties per week to eight 
duties per fortnight. 

(c) An employee may be required to work on any off 
day in the case of an emergency and such time shall be 
paid for in accordance with this clause. 

(7) Where an employee is required to travel as part of 
her duty such travelling time shall be considered as part 
of her working time and there shall be no reduction in 
respect thereof. 

(8) (a) The provisions of this clause apply to a part- 
time employee in the same proportion as the hours 
normally worked bear to a full-time employee. 

(b) Where an employee works 20 hours or less per 
week an employer may pay an employee for all hours 
actually worked at an hourly rate based on a 38-hour 
week in lieu of accrual of Accrued Days Off. 

(9) Any dispute between an employer and the 
Federation concerning rostering of employees and the 
operation of this clause shall be referred to the Western 
Australian Industrial Relations Commission. 

(10) A roster for Accrued Days Off shall be posted at 
least four weeks before the time it comes into operation. 

(11) A roster for Accrued Days Off may allow an 
employee to take Accrued Days Off before they become 
due. 

(12) Employees may be required to remain "on call" 
however any such time shall not be counted as time 
worked except insofar as an employee may take up actual 
duty in respect to a call but shall be paid at the rate of 17 
per cent of the hourly rate prescribed for a Silver Chain 
Nurse first year of service for each hour the employee is 
required to remain on call. 

(13) An employee whose ordinary hours are exceeded 
in a week or fortnight as the case may be shall be paid for 
such excess time in accordance with the following scale: 

(a) time and one-half for the first two hours and 
double thereafter Monday to Friday 

(b) double time on Saturday or Sunday. 
(14) Overtime rates prescribed by this clause shall not 

apply until after eight hours have been worked on each 
day or in the case of part-time employees until after the 
ordinary rostered hours worked on that day. 

11.—Shift Work. 
(1) (a) Where on any day an employee commences her 

ordinary hours of work before 4.00 a.m. or after 12 
noon, she shall be paid a loading with respect to those 
ordinary hours of 12.5 per cent. 

(b) The provisions of paragraph (a) of this subclause 
do not apply to an employee who on any day commences 
her ordinary hours of work after 12 noon and completes 
those hours before 6.00 p.m. on that day. 

(c) Where an employee works a broken shift each 
portion of that shift shall be considered a separate shift 
for the purpose of this clause. 

(2) (a) Subject to the provisions of subclause (3) of this 
clause all work performed during ordinary hours on a 
Saturday or Sunday shall be paid at the rate of time and 
one-half. 

(b) The rates prescribed in this subclause shall be in 
substitution for and not cumulative on the rates pre- 
scribed in subclause (1) of this clause. 
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(3) Where the ordinary hours of work span 12 mid- 
night on a Friday night or Sunday night the additional 
payments for shift work and work during the weekend 
may be made at the option of the employer — 

(a) by calculation for the whole shift according to 
the rate of the additional payment for the 
greater part of the shift; or 

(b) by calculation for each part of the shift 
according to the rate applicable for additional 
payment for shift work and work during the 
weekend as the case may be. 

Provided that having decided on one method of 
calculation the employer shall give at least two weeks' 
notice of intention to change to the other method and 
any such change shall be given effect with respect to the 
shift commencing on a Friday. 

12.—Annual Leave. 
(1) Palliative Care Nurses Engaged in Postered Shift 

Work. 
(a) Except as hereinafter provided a period of 

seven consecutive weeks' leave shall be allowed 
to an employee, other than a casual, by her 
employer after each period of 12 months' 
continuous employment with such employer. 

(b) Prior to commencing leave each employee shall 
be paid for that period of leave:— 

(i) the wage the employee would have 
received had she not proceeded on leave. 
In the case of rostered employees that 
rate of wage shall include the shift work 
and weekend penalties that employee 
would have received had she not pro- 
ceeded on leave. Where it is not possible 
to calculate the shift and weekend 
penalties the employee would have 
received, the employee shall be paid at 
the rate of the average of such payments 
made each week over the four weeks 
prior to taking the leave; or 

(ii) for five-sevenths of that leave, the rate 
of wage shown in Clause 27.—Wages of 
this award for her class of work and in 
addition be paid a loading of 17.5 per 
cent of that rate of wage and for the 
remaining two-sevenths of the leave due 
in each year be paid according to 
placitum (i) of paragraph (b) of this 
subclause, whichever is the greater 
benefit to the employee. 

(c) (i) If after four weeks' continuous service 
in any qualifying 12 monthly period an 
employee lawfully terminates her service 
or her employment is terminated by the 
employer through no fault of the 
employee, the employee shall be paid 
seven-fiftysecondths of one weeks' 
wages, calculated in accordance with 
paragraph (b) of this subclause, for each 
completed week of service in that 
qualifying period. 

(ii) In addition to any payment to which she 
may be entitled under placitum (i) of this 
paragraph, an employee whose employ- 
ment terminates after she has completed 
a 12 monthly qualifying period and who 
has not been allowed the leave pre- 
scribed under this award in respect of 
that qualifying period shall be given 
payment in lieu of that leave unless she 
has been justifiably dismissed for 
misconduct and the misconduct for 
which she has been dismissed occurred 
prior to Jhe completion of that 
qualifying period. 

(2) Other Nurses. 
(a) The provisions of subclause (1) of this clause 

shall apply to all other employees of the 
respondent with the exception that reference to 
seven weeks' leave in paragraph (a) of that 
subclause shall be substituted with six weeks' 
leave; reference to five-sevenths of that leave 
and two-sevenths of that leave in paragraph (b) 
placitum (ii) of that subclause shall be sub- 
stituted with four-sixths and two-sixths 
respectively; and that reference to seven- 
fiftysecondths shall be substituted with six- 
fiftysecondths in paragraph (c) of that 
subclause. 

(3) General. 
(a) Leave shall be given as soon as practicable after 

falling due and shall not accumulate except 
with the consent of the employee but in no case 
shall it accumulate for more than two years. 

(b) The leave referred to in this clause may, by 
agreement between the employer and the 
employee, be taken in two or three periods, 
provided that no period shall be less than one 
week. 

(c) When computing the annual leave due under 
this clause no deduction shall be made from 
such leave in respect of the period an employee 
is on annual leave, absent through sickness with 
or without pay except for that portion of an 
absence that exceeds three months, or absent 
on Workers' Compensation, except for that 
portion of an absence that exceeds six months 
in any year. 

(d) Any qualification allowances regularly paid to 
the employee in accordance with Clause 20.— 
Motor Cars and Allowances of this award shall 
be paid during the period of annual leave. 

(e) Before going on annual leave each employee 
shall be given at least two weeks' notice of the 
date leave is to be taken, unless the employee 
and the employer agree to a lesser period. 

(f) When an employee proceeds on the first four 
weeks of the annual leave prescribed by this 
clause there will be no accrual towards an 
Accrued Day Off as prescribed in subclauses (1) 
and (2) of Clause 10.—Hours of Duty, On Call 
and Overtime of this award. Accrual towards 
an Accrued Day Off shall continue during any 
other period of annual leave prescribed by this 
clause. 

(g) Any annual leave entitlements as at 1 April 
1985 shall be adjusted in hours in the ratio of 38 
to 40. 

13.—Compassionate Leave. 
An employee shall, on the death within Australia of a 

wife, husband, defacto wife or defacto husband, father, 
father-in-law, mother, mother-in-law, brother, sister, 
child or stepchild, be entitled on notice of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction for a period not exceed- 
ing the number of hours worked by the employee in two 
ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any 
case where the employee concerned would have been off 
duty in accordance with his/her roster, or on long service 
leave, annual leave, sick leave, Workers' Compensation, 
leave without pay or on a public holiday. 
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14.—Long Service Leave. 
(1) The conditions contained in the document entitled 

Long Service Leave Conditions — State Government 
Wages Employees as consolidated by the Public Service 
Board in June 1980 and amended in November 1983 shall 
apply to employees covered by this award with the 
exception that on and from the 1st day of January 1979 
long service leave for the second and subsequent periods 
of service shall accrue at the rate of 13 weeks' leave for 
seven years of continuous service. 

(2) Any qualifying service, prior to 1 January 1979, for 
the second period of long service leave, shall be calcu- 
lated on a 10 year qualifying period basis but all 
qualifying service after 1 January 1979 shall be calculated 
on a seven year qualifying period basis. 

(3) When an employee proceeds on long service leave 
there will be no accrual towards an Accrued Day Off as 
prescribed in subclauses (1) and (2) of Clause 10.—Hours 
of Duty, On Call and Overtime of this award. 

(4) Any long service leave accumulated as at 1 April 
1985 shall be adjusted in hours in the ratio of 38 to 40. 

15.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) of this clause 

the period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) of this subclause if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until the commencement of maternity leave. 

If the transfer to a safe job is not practicable the 
employee may, or the employer may require the 
employee to take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave: 

(a) Provided the additin does not extend the 
maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates other 
than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at a time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
employee to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave: 

(a) Where the pregnancy of an employee not then 
on maternity leave terminates after 28 weeks 
other than by the birth of a living child then: 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work; or 

(ii) for illness other than the normal 
consequences of confinement she shall 
be entitled, either in lieu of or in 
addition to special maternity leave, to 
such paid sick leave as to which she is 
then entitled and which a duly qualified 
medical practitioner certifies as neces- 
sary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid sick leave (to 
be known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that 
the aggregate of paid sick leave, special 
maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
of this clause, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the com- 
pletion of a period of leave taken pursuant to 
this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3) of this clause, to the position she 
held immediately before such a transfer. 
Where such position no longer exists but there 
are other positions available for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 
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(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award or other provision to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the grounds of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee upon the expiration of the notice 
required by paragraph (a) of this subclause, 
shall be entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3) of this clause, to the position which she held 
immediately before such transfer. Where such 
position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a 
position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee exer- 
cising her rights under this clause, the employer 
shall inform that person of the temporary 
nature of the promotion or transfer and of the 
rights of the employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

43471—6 

16.—Public Holidays. 
(1) An employee who works on any public holiday 

named herein or the day observed in lieu thereof shall be 
paid a loading of 50 per cent of the ordinary wage for the 
time worked in ordinary hours on that day. 

(2) For the purposes of this clause the followipg days 
shall be considered as public holidays: New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac 
Day, Labour Day, Foundation Day, Sovereign's 
Birthday, Christmas Day and Boxing Day. 

17.—Sick Leave. 
(1) An employee shall be entitled to payment for non 

attendance on the grounds of personal ill health or injury 
at the rate of one-sixth of a week for each completed 
month of service, provided that, subject to subclause (4) 
of this clause payment for absence through such ill health 
shall be limited to two weeks in each calendar year. 
Payment hereunder shall be adjusted at the end of each 
calendar year or at the time the employee leaves the 
services of the employer, in the event of the employee 
being entitled to service subsequent to the sickness to a 
greater allowance than that made at the time the sickness 
occurred. 

(2) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981 nor to employees whose injury or 
illness is the result of the employee's own misconduct. 

(3) (a) No employee shall be entitled to the benefit of 
this clause unless she produces proof to the satisfaction 
of the employer or his representative of such sickness 
provided that the employer shall not be entitled to a 
medical certificate for absences of less than three 
consecutive working days unless the total of such 
absences exceeds five days in any one accruing year. 

(b) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of her inability to attend 
for work, the nature of her illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extra-ordinary circumstances shall 
be given to the employer within 24 hours of the 
commencement of the absence. 

(4) Sick leave shall accumulate from year to year so 
that any balance of the period specified in subclause (1) 
of this clause which has in any year not been allowed to 
any employee by her employer as paid sick leave may be 
claimed by the employee, and subject to the conditions 
hereinbefore prescribed shall be allowed by her employer 
in any subsequent year without diminution of the sick 
leave prescribed in respect of that year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
she is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to her place of residence or 
hospital as a result of her personal ill health or injury for 
a period of seven consecutive days or more and she 
produces a certificate from a registered medical 
practitioner that she was so confined. Provided that the 
provisions of this paragraph do not relieve the employee 
of the obligation to advise the employer in accordance 
with subclause (3) of this clause if she is unable to attend 
for work on the working day next following her annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time she pro- 
ceeded on annual leave and shall not be made with 
respect to fractions of a day. 
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(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 12.—Annual 
Leave of this award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is sub- 
sequently taken provided that the annual leave loading 
prescribed in Clause 12.—Annual Leave of this award 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(f) An employee shall be paid the wages which would 
have been received had the employee not proceeded on 
sick leave and shall have the accrued entitlement to paid 
sick leave reduced by the time the employee is absent 
from work on account of paid sick leave. 

(g) An employee shall not be entitled to claim payment 
for non attendance on the ground of personal ill health 
or injury nor will the employee's sick leave entitlements 
be reduced if such personal ill health or injury occurs on 
a day when an employee is absent on an Accrued Day Off 
in accordance with the provisions of subclauses (1) and 
(2) of Clause 10.—Hours of Duty, On Call and Overtime 
of this award. 

(h) An employee whilst on paid sick leave shall 
continue to accrue an entitlement to an Accrued Day Off 
as prescribed in subclauses (1) and (2) of Clause 10.— 
Hours of Duty, On Call and Overtime of this award. 

(i) Any sick leave entitlement accumulated as at 1 
April 1985 shall be adjusted in hours in the ratio of 38 to 
40. 

(6) The provisions of this clause do not apply to casual 
employees. 

18.—Laundry and Uniforms. 
(1) (a) Each employee shall on commencement be 

issued with a sufficient number of uniforms and such 
uniforms shall remain the property of the employer. 

(b) A laundry allowance of $1.20 per week shall be 
paid to each employee. 

19.—Relieving. 
An employee who performs the duties of an employee 

on a higher classification than herself for a period of one 
week or more shall receive the minimum wage of such 
higher classification as from the beginning of such period 
of relieving. 

20.—Motor Cars and Allowances. 
(1) An employee who uses her own vehicle in the 

course of her duties with the approval of the employer 
shall be paid an allowance in accordance with the scale 
set out in the Public Service Motor Vehicle Allowances 
Award. 

(2) Where a nurse is required in the performance of her 
duties to drive a vehicle provided by the employer the 
employer shall ensure that such vehicle is fitted with 
tinted windows, front and rear sun screens and steering 
wheel cover. 

(3) (a) Employees who are in possession of a 
qualification from a university or college of advanced 
education relative to their employment shall in addition 
to the rates prescribed in Clause 27.—Wages of this 
award for their classification be paid an amount equal to 
6.5 per cent of the rate prescribed for a Silver Chain 
Nurse third year of service. 

(b) Employees who have undertaken part of a course 
leading to the qualification mentioned in paragraph (a) 
of this subclause and such part is all that is required by 
the employer to be completed shall be paid in addition to 

their classified rates as prescribed in Clause 27.—Wages 
of this award an amount equal to 3.0 per cent of the rate 
prescribed for a Silver Chain Nurse third year of service. 

(4) Employees who hold a certificate endorsed by the 
Nurses Board and which is relevant to their duties shall 
be paid the amount prescribed in paragraph (b) of 
subclause (3) of this clause per week. 

21.—Telephone. 
Where a nurse is required to use a telephone on her 

private premises in the performance of her duties, the 
employer shall pay the rental charge of such telephone. 

22.—Time and Wages Book. 
(1) A time book shall be open for inspection at all 

reasonable times by an accredited representative of the 
Federation. Each employee must record in such book the 
exact time on which she starts and finishes duty on each 
day and also time booked off for meals. 

(2) The salary sheets shall, upon reasonable notice 
being given, be open for inspection at the office of the 
employer concerned by an accredited representative of 
the Federation. 

(3) Any system of automatic recording by means of a 
machine shall be deemed a compliance with the 
provisions of subclause (1) of this clause so far as the 
particulars actually recorded are concerned. 

23.—Interviews. 
An accredited representative of the Federation shall be 

entitled to interview employees on the employer's 
premises at reasonable times. 

24.—Rosters. 
A roster of the working hours shall be exhibited in 

such place as it may conveniently and readily be seen by 
each employee concerned. The roster shall be posted not 
less than 48 hours preceding the day on which the roster 
commences. The roster shall be available to an accredited 
representative of the Federation at all reasonable times. 
Rosters may be altered at any time if the service 
exigencies render any alteration necessary. 

25.—Location Allowance. 
(1) Subject to the provisions of this clause, in addition 

to the wages prescribed in Clause 27.—Wages of this 
award, a married employee shall be paid the following 
allowances when employed in the towns described 
hereunder. 

Town: 
Agnew  $20.00 
Argyle (see subclause 12)  $49.30 
Balladonia  $18.00 
Barrow Island (see subclause 13)  $19.00 
Boulder  $7.70 
Broome  $31.20 
Bullfinch   $9.70 
Carnarvon   $15.70 
Cockatoo Island  $34.40 
Coolgardie  $7.70 
Cue  $20.00 
Dampier  $26.80 
Denham  $15.70 
Derby  $32.50 
Esperance  $6.60 
Eucla  $21.90 
Exmouth   $27.10 
Fitzroy Crossing  $38.50 
Golds worthy   $19.90 
Halls Creek  $43.20 
Kalbarri   $6.10 
Kalgoorlie  $7.70 
Kambalda  $7.70 
Karratha   $31.00 
Koolan Island  $34.40 
Koolyanobbing   $9.70 
Kununurra  $49.30 
Laverton   $19.80 
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Town: 
Learmonth  $27.20 
Leinster  $20.10 
Leonora  $19.80 
Madura  $20.00 
Marble Bar  $45.70 
Meekatharra   $17.20 
Mount Magnet  $20.90 
Mundrabilla  $21.00 
Newman  $18.90 
Norseman  $15.70 
Nullagine  $45.40 
Onslow   $32.20 
Pannawonica  $25.30 
Paraburdoo   $24.90 
Port Hedland  $26.50 
Ravensthorpe   $10.80 
Roebourne  $35.40 
Sandstone  $20.10 
Shark Bay  $15.70 
Shay Gap  $19.90 
Southern Cross  $9.70 
Telfer   $43.30 
Teutonic Bore  $20.10 
Tom Price  $24.90 
Whim Creek  $30.90 
Wickham  $30.50 
Wiluna  $20.60 
Wittenoom   $40.80 
Wyndham  $47.30 

(2) Except as provided in subclause (4) of this clause a 
single employee shall be paid 50 per cent of the 
allowances prescribed in subclause (1) of this clause. 

(3) An employee whose spouse is employed by the 
same employer and who is entitled to an allowance of a 
similar kind to that prescribed by this clause shall be paid 
50 per cent of the allowance prescribed in subclause (1) of 
this clause. 

(4) Where an employee is provided with board and 
lodging by her employer, free of charge, such employee 
shall be paid 33 Vi per cent of the allowances prescribed in 
subclause (1) of this clause. 

(5) Junior employees, casual employees, part-time 
employees, apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 
equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave she shall be paid for the 
period of such leave the district allowance to which she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) she 
shall only be paid district allowance for the period of 
such leave she remains in the district in which she is 
employed. 

(8) For the purpose of this clause a married employee 
includes: 

(a) a person who has a de facto spouse, and 
(b) a person who is a sole parent with dependant 

children. 

(9) Where an employee is employed in a town or 
location not specified in this clause the allowance 
payable for the purpose of subclause (1) shall be such 
amount as may be agreed between Australian Mines and 
Metals Association, the Confederation of Western 
Australian Industry and the Trades and Labor Council 
of Western Australia or, failing such agreement, as may 
be determined by the Commission. Provided that, 
pending any such agreement or determination, the 
allowance payable for that purpose shall be an amount 
equivalent to the district allowance in force under this 
award for that town or location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any "district allowance" currently payable to 
any employee subject to the provision of this award 
whilst that employee remains employed by her present 
employer. 

(11) Subject to the making of a General Order 
pursuant to section 50 of the Act, that part of each 
location allowance representing prices shall be varied 
from the beginning of the first pay period commencing 
on or after the 1st day in July of each year in accordance 
with the annual percentage change in the Consumer Price 
Index (excluding housing) for Perth measured to the end 
of the immediately preceding March quarter, the 
calculation to be taken to the nearest 10 cents. 

(12) The allowance prescribed for Argyle is equated to 
Kununurra as an interim allowance. Liberty is reserved 
to the parties to apply for a review of the allowance for 
Argyle in the light of changed circumstances occurring 
after the date of this Order. 

(13) The allowance prescribed for Barrow Island shall 
be the allowance prescribed by Clause 8 of the Hydro- 
carbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the date 
of this Order is $19.00 per week. The terms of this Clause 
shall not apply where they are inconsistent with the terms 
of Clause 8 of the Hydrocarbons and Gas (Production 
and Processing Employees) Consolidated Award 1981. 

26.—No Reduction. 
Nothing herein contained shall entitle the employer to 

reduce the wage of any employee who at the date of this 
award is being paid a higher rate of wage than the 
minimum prescribed for her class of work, or to deprive 
her of any privileges relating to her employment which 
are enjoyed by her at the date hereof. 

27.—Wages. 
(1) Wages shall be paid at least fortnightly. 
(2) The minimum rates of wages payable to employees 

covered by this award shall be as follows: 
Per Week 

(a) Silver Chain Nurse: 
1st year of service 376.80 
2nd year of service 386.30 
3rd year of service 395.40 
4th year of service 405.80 
Thereafter 414.80 

(b) Liaison Nurse: 
1st year of service 434.40 
Thereafter 441.80 

(c) Supervisor 453.70 
(d) Staff Development Nurse (Hospice 

Palliative Care Service) 464.00 
(e) Senior Supervisory Nurse (Hospice 

Palliative Care Service) 476.40 
(f) Assistant Director of Nursing 511.30 
(g) Deputy Director of Nursing 615.00 

28.—Payment of Wages. 
(1) Wages shall be paid fortnightly and by arrange- 

ment between an employer and employee and shall be 
paid into the employee's bank account or other account. 

(2) An employee who regularly performs shift or 
weekend work shall be paid for Accrued Days Off, 
including shift or weekend penalties, when those days are 
taken as leave and at the rate which applied when they are 
accumulated. 

(3) An employee who performs shift or weekend work 
irregularly may be paid shift or weekend penalties during 
the pay period in which the work is performed. 
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29.—Effect of 38-Hour Week. 

(1) Termination. 
(a) an employee subject to the provisions of 

subclause (1) of Clause 10.—Hours of Duty, 
On Call and Overtime of this award who has 
not taken any Accrued Day(s) Off accumulated 
during a work cycle in which employment is 
terminated, shall be paid the total of hours 
accumulated towards the Accrued Day(s) Off 
for which payment has not already been made. 

(b) An employee who has taken any Accrued 
Day(s) Off during a work cycle in which 
employment is terminated shall have the wages 
due on termination reduced by the total hours 
for which payment has already been made but 
for which the employee had no entitlement 
toward those Accrued Day(s) Off. 

(2) Workers' Compensation. 

(a) 20 Day Work Cycle. 
(i) Where an employee is on workers' 

compensation for periods for less than 
one complete 20 day work cycle, such 
employee will accrue towards and be 
paid for the succeeding Accrued Day 
Off following such absence. 

(ii) An employee will not accrue Accrued 
Day(s) Off for periods of workers' 
compensation where such period of 
leave exceeds one or more complete 20 
day work cycle. 

(iii) Where an employee is on workers' 
compensation for less than one 
complete 20 day work cycle and an 
Accrued Day Off falls within the period, 
the employee will not be re-rostered for 
an additional Accrued Day Off. 

(b) 12 Months' Work Cycle. 
(i) Where an employee is on workers' 

compensation for periods for less than a 
total of 20 consecutive work days in a 
work cycle such employee will accrue 
towards and be paid for the succeeding 
Accrued Day(s) Off following such 
leave. 

(ii) Where an employee is on workers' 
compensation for periods greater than a 
total of 20 consecutive days in a work 
cycle such employee will have the period 
of workers' compensation added to the 
work cycle. 

(iii) Where an employee is on workers' 
compensation for greater than 20 con- 
secutive work days and an Accrued Day 
Off as prescribed in subclause (1) of 
Clause 10.—Hours of Duty, On Call 
and Overtime of this award falls within 
the period the employee shall be re- 
rostered for another Accrued Day Off 
on completion of the 20 week work cycle 
following such absence. 

(3) Leave Without Pay: An employee who is absent on 
any form of leave without pay shall not accumulate an 
entitlement to an Accrued Day Off for the period of such 
leave nor will the employee be entitled to an Accrued Day 
Off whilst on leave without pay. 

(4) Pay Out of Entitlements: An employee whose 
hours are worked in accordance with paragraph (a) of 
subclause (1) of Clause 10.—Hours of Duty, On Call and 
Overtime of this award and who has accrued five 
Accrued Days Off or more, may by mutual written 
agreement, be paid for any Accrued Day(s) Off then 
standing to the credit of that employee. Such payment 

will be in full discharge of any liability on the employer 
arising pursuant to Clause 10.—Hours of Duty, On Call 
and Overtime of this award. An employee shall not 
otherwise be paid for Accrued Day(s) Off without 
actually taking them as days off. 

PERMANENT BUILDING SOCIETIES 
(Administrative and Clerical Officers). 

Award No. 26 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 429 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Perth Building Society and Others, Respondents. 

Order. 
HAVING heard Mr C. Panizza on behalf of the appli- 
cant and there being no appearance on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Permanent Building Societies (Adminis- 
trative and Clerical Officers) Award No. 26 of 1975 
be varied in accordance with the following Schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 4th day of October 1985. 

Dated at Perth this 7th day of October 1985. 

(Sgd.) G.A. JOHNSON, 
[L.S.] Commissioner. 

Schedule. 
Clause 8.—Meal Allowance: Delete this clause and 

insert in lieu:— 
8.—Meal Allowance. 

(1) An officer required to work overtime for more 
than two hours after his usual ceasing time or after 
6.00 p.m., whichever is the later, on any day of the 
week or after 1.00 p.m. on the day on which the 
weekly half holiday is observed or on a Sunday or 
any holiday prescribed in Clause 9.—Holidays of 
this agreement shall be provided with a meal. 

(2) If that meal is not provided the worker shall be 
paid a meal allowance of $4.10 in addition to the 
appropriate overtime payment as prescribed in 
Clause 7.—Overtime. 



65 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 2103 

PUBLIC SERVICE DIVING AND FtYING 
ALLOWANCES. 

Agreement No. 16 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 673 of 1985. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and Chairman, Public 
Service Board, Respondent. 

Order. 
HAVING heard Mr R. Manning on behalf of the Appli- 
cant and Mr W. Smith on behalf of the Respondent, the 
Commission, constituted by a Public Service Arbitrator, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
461 of 1983, dated 2 March 1984, have been complied 
with, and by consent, hereby orders — 

That the Public Service Diving and Flying Allow- 
ances Agreement 1982, No. 16 of 1982, be amended 
in accordance with the following schedule with 
effect on and from 3 September 1985. 

Dated at Perth this 23rd day of September 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 4.—Diving Allowances: Delete this clause 

and insert in lieu thereof:— 
4.—Diving Allowance. 

A Government Officer who undertakes diving as 
part of his official duties or as a special duty which is 
sanctioned by the permanent Head of his Depart- 
ment or a Senior Officer duly authorised, shall be 
paid an allowance of $3.30 an hour or any part of an 
hour for such diving. This allowance shall be in 
addition to any other payment for duties 
performed. 

Provided that such allowance shall be paid only to 
a Government Officer engaged on diving when self 
contained underwater breathing apparatus or deep 
sea diving equipment is used. 

2. Clauses.—Flying Allowance: Delete this clause and 
insert in lieu thereof:— 

5.—Flying Allowance. 
A Government Officer who in the course of his 

official duties is required to fly in an aircraft other 
than those used in public air services, shall be paid 
an allowance as follows:— 

(a) Observation and photographic duties, 
$6.00 per hour or part thereof, 

(b) (i) Cloud seeding and fire bombing 
duties, 

(ii) Observation and photographic 
duties involving operations at 
heights of less than 304 metres or in 
unpressurised aircraft at heights of 
more than 3 048 metres, $8.30 per 
hour or part thereof. 

(c) When required to fly in a helicopter on 
Stock surveillance including vermin shoot, 
$11.50 per hour or part thereof. 

PUBLIC SERVICE MISCELLANEOUS 
ALLOWANCES. 

Award No. 14 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 530 of 1985. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and Chairman, Public 
Service Board, Respondent. 

Order. 
HAVING heard Mr R. Manning on behalf of the Appli- 
cant and Mr P. King on behalf of the Respondent, the 
Commission, constituted by a Public Service Arbitrator, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
461 of 1983, dated 2 March 1984, have been complied 
with, and by consent, hereby orders — 

That the Public Service Miscellaneous Allowances 
Award 1982, No. 14 of 1982, be amended in accor- 
dance with the following schedule with effect on and 
from 1 September 1985. 

Dated at Perth this 23rd day of September 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Schedule A: Delete this schedule and insert in lieu 

thereof: 
Schedule A. 

Column A Column B Column C 
Item Particulars Daily Rate Daily Rate Daily Rate 

Married Single 
Officers: Officers: 
Relieving Relieving 

Allowance Allowance 
for Period in for Period in 
Excess of 42 Excess of 42 

Days Days 
[subclause 9 [subclause 9 

(2) (b)] (2) (b)J 
Transfer 

Allowance 
for Period in 

Excess of 
Prescribed 

Period 
[subclause 6 

Allowance to meet incidental expenses. 

3. WA — South of 26 degrees 
$ 

South Latitude 3.85 
2. WA — North of 26 degrees 

South Latitude 5.85 
3. Interstate 5.85 
Accommodation involving an overnight stay in a hotel or motel. 

S S $ 
WA — Metropolitan Hotel 
or Motel 63.25 31.60 21.05 
Locality South of 26 
degrees South Latitude 55.20 27.60 18.40 
Locality North of 26 
degrees South Latitude: 

Broome 93.35 46.65 31.10 Carnarvon 67.25 33.75 22.40 Dampier 97.55 48.75 32.50 Derby 81.25 40.65 27.10 Exmouth 93.90 46.95 31.25 Fitzroy Crossing 64.85 32.40 21.60 Gascoyne Junction 53.85 26.95 17.95 Halls Creek 75.85 37.90 25.25 Karratha 101.85 50.90 33.90 Kununurra 104.45 52.25 34.80 Marble Bar 77.85 38.90 25.90 Newman 101.85 50.90 33.90 Nullagine 79.85 39.90 26.60 Onslow 79.35 39.65 26.40 Pannawonica 76.85 38.40 25.60 Paraburdoo 89.05 44.55 29.70 Port Hedland 83.50 41.75 27.80 Roebourne 56.35 28.15 18.75 Shark Bay 74.35 37.15 24.75 Tom Price 96.85 48.40 32.25 Wickham 94.85 47.40 31.60 Wittenoom 82.15 41.05 27.35 Wyndham 95.85 47.90 31.90 
Interstate — Capital City 90.30 45.15 30.10 
Interstate — Other than 
Capital City 55.20 27.60 18.40 
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Column A Column B Column C 
Item Particulars Daily Rate Daily Rate Daily Rate 

Married Single 
Officers: Officers: 
Relieving Relieving 

Allowance Allowance 
for Period in for Period in 
Excess of 42 Excess of 42 

Days Days 
[subclause 9 [subclause 9 

(2) (b)] (2) (b)] 
Transfer 

Allowance 
for Period in 

Excess of 
Prescribed 

Period 
[subclause 6 

(2)] 
$ $ S 

Accommodation involving an overnight stay at other than a Hotel or Motel 
9. WA — South of 26 degrees South Latitude 27.50 
10. WA — North of 26 degrees South Latitude 40.20 
11. Interstate 40.20 
Travel not involving an overnight stay 
12. WA — South of 26 degrees 

South Latitude: 
Breakfast 5.65 
Lunch 5.65 
Evening Meal 12.35 

13. WA — North of 26 degrees South Latitude: 
Breakfast 6.75 
Lunch 8.65 
Evening Meal 18.90 

Deduction for normal living expenses [subclause 6 (4)] 
14. Each Adult 10.80 
15. Each Child 1.85 
Midday Meal (subclause 5 (10)] 
16. Rate per meal 2.60 
17. Maximum reimbursement 

per day period 13.00 

PUBLIC SERVICE OVERTIME. 
Award No. 10 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 114 of 1985. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and the Public Service 
Board, Respondent. 

Order. 
HAVING heard Mr R. Manning on behalf of the Appli- 
cant and Miss L. Heath on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2 March 1984, have 
been complied with, and by consent, hereby order — 

That the Public Service Overtime Award 1978, 
No. 10 of 1978, be amended in accordance with the 
following schedule with effect on and from 16 
August 1985. 

Dated at Perth this 16th day of August 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 6.—Meal Allowances: Delete this clause and 

insert in lieu:— 
6.—Meal Allowances. 

(1) A break of 30 minutes shall be made for meals 
between 12 noon and 2.00 p.m. and between 4.30 
p.m. and 6.30 p.m. when overtime duty is being 
performed. 

Except in the case of emergency, an officer shall 
not be compelled to work more than five hours 
overtime duty without a meal break. At the conclu- 
sion of a meal break the calculation of the five hour 
limit recommences. 

(2) An officer required to work overtime who 
purchases a meal shall be reimbursed for each meal 
purchased at the rate of $3.90 for a morning meal, 
$4.80 for a midday meal, and $5.75 for an evening 
meal. 

Provided that the overtime worked when such a 
meal is purchased totals not less than two hours, 
such reimbursement shall be in addition to any 
payment for overtime to which he is entitled. 

(3) If an officer, having received prior notifica- 
tion of a requirement to work overtime, is no longer 
required, then the officer shall be entitled, in 
addition to any other penalty, to reimbursement for 
a meal previously purchased. 

RAILWAYS OFFICERS'. 
Award No. RCB AI of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB No. 2 of 1985. 

Between West Australian Railway Officers Union, 
Applicant and Western Australian Government 
Railways Commission, Respondent. 

Order. 
HAVING heard Mr R.L. Robinson on behalf of the 
Applicant and Mr R. Easthope on behalf of the 
Respondent, the Railways Classification Board, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
461 of 1983, dated 2 March 1984, as amended, have been 
complied with, and by consent, hereby orders — 

That the Railways Officers' Award No RCB A1 
of 1985 be amended in accordance with the 
following schedule with effect on and from 6 April 
1985. 

Dated at Perth this 13th day of August 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Railways Classification Board. 

Schedule. 
1. Clause 36.—Rates of Pay: Delete subclause (12) and 

insert in lieu the following: 
(12) An officer paid under Table B (i) and (ii) 

shall, subject to the approval of the Commission, on 
the certification of the Head of Branch as to the 
officers conduct, diligence and efficiency, be paid 
allowances as under for passing examinations 
approved by the Commission and continued 
payment shall be subject to annual certification of 
good conduct, diligence and efficiency. 

(a) $253 per annum — Typewriting at 50 
words per minute or; 

(b) $352 per annum — Typewriting at 60 
words per minute or; 

(c) $352 per annum — Shorthand 100 words 
per minute or; 
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(d) $606 per annum — Shorthand 100 words 
per minute and Typewriting 50 words per 
minute or; 

(e) $707 per annum — Shorthand 100 words 
per minute and Typewriting 60 words per 
minute or; 

(f) $707 per annum — Typewriting 35 words 
per minute and Accounting and Listing 
Machines or; 

(g) $707 per annum — Data Processing 
Operators or; 

(h) $707 per annum — IBM Composer 
Operators or; 

(i) $352 or $487 per annum — For other skills 
e.g. Comptometer Operators 

(j) $204 per annum — Telephonists. 

(d) In addition to the hourly shift work 
allowance Officers receiving the adult 
male rate will be paid an allowance of 
$1.35 for any shift where the ordinary time 
commences or finishes at or between 0101 
hours and 0359 hours. 

(e) Other females and juniors excluded from 
subclauses (a) and (d) will be paid half the 
allowance for the same time on duty. 

RAILWAY OFFICERS'. 
Award No. RCB A1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB 4 of 1985. 

RAILWAY OFFICERS'. 
Award No. RCB A1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB No. 3 of 1985. 

Between West Australian Railway Officers' Union, 
Applicant and Western Australian Government 
Railways Commission, Respondent. 

Order. 
HAVING heard Mr R.L. Robinson on behalf of the 
Applicant and Mr R. Easthope on behalf of the 
Respondent, the Railways Classification Board, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
461 of 1983, dated 2 March 1984, as amended, have been 
complied with, and by consent, hereby orders — 

That the Railways Officers' Award No. RCB A1 
of 1985 be amended in accordance with the 
following schedule with effect on and from 6 April 
1985. 

Dated at Perth this 13th day of August. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Railways Classification Board. 

Between West Australian Railway Officers' Union, 
Applicant and Western Australian Government 
Railways Commission, Respondent. 

Order. 

HAVING heard Mr R.L. Robinson on behalf of the 
Applicant and Mr C. Mitsopoulos on behalf of the 
Respondent, the Railways Classification Board, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
461 of 1983, dated 2 March 1984, as amended, have been 
complied with, hereby orders — 

1. By consent, that the Railways Officers' Award 
No. RCB A1 of 1985 be amended in accordance 
with the following schedule and; 

2. That the aforementioned amendments operate 
with effect from the beginning of the first pay period 
commencing on or after 7 October 1985. 

Dated at Perth this 1st day of November 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Railways Classification Board. 

Schedule. 
1. Clause 7.—Shift Work Allowance: Delete sub- 

clause (1) and insert in lieu the following: 
(1) An Officer required to work other than day 

shifts will be paid as follows: 
(a) On an afternoon shift which commences 

before 1800 hours and the ordinary time of 
which concludes at or after 1830 hours 
Officers receiving the adult male rate will 
be paid an allowance of $1.15 per hour on 
all time paid at ordinary time. 

(b) On a night shift which commences at or 
between 1800 hours and 0359 hours 
Officers receiving the adult male rate will 
be paid an allowance of $1.35 an hour on 
all time paid at ordinary rate. 

(c) On an early morning shift which 
commences at or between 0400 hours and 
0530 hours Officers receiving the adult 
male rate will be paid an allowance of 
$1.15 an hour for all time paid at an 
ordinary rate. 

Schedule. 

1. Clause 18.—Away From Home and Meal 
Allowances: Delete subclauses (1) (a) and (b), (2) (c) and 
(3) of this clause and insert in lieu the following:— 

(1) (a) Allowances to meet travelling expenses of 
Officers where an overnight stay at a hotel or motel 
is involved will be paid:— 

A B C 
All Married Single 

Officers Officers Officers 
for after after 

42 days 42 days 42 days 
per day per day per day 

$ $ $ 
WA — Suburban Area 63.25 31.60 21.05 
WA — South of 26 degrees 
Latitude 55.20 27.60 18.40 
Interstate — Capital City 90.30 45.15 30.10 
Interstate — Other than 
Capital City 55.20 27.60 18.40 

(b) Where accommodation other than a hotel or 
motel is obtained:— 

South of 26 degrees Latitude 27.50 
Interstate 40.20 

(2) (c) (i) Breakfast 5.65 
(ii) Lunch 5.65 
(iii) Evening Meal 12.35 
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(3) An Officer travelling on duty within a radius 
of 50 km from his normal place of employment 
which requires his absence from his home station 
over the usual meal period shall be paid the amount 
of $2.60 for each meal necessarily purchased, 
provided that 

(i) such travelling is not a normal feature in 
the performance of his duties; 

(ii) total reimbursement under this subclause 
for any one pay period shall not exceed the 
amount of $13.00. 

SOCIAL TRAINERS 
(A Division for the Intellectually Handicapped, 

Mental Health Services) 
SALARIES, ALLOWANCES AND CONDITIONS. 

Agreement No. 7 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 70 of 1985. 

Between Civil Service Association of Western Australia 
(Inc), Applicant and Hon Minister for Health, 
Respondent. 

Order. 
HAVING heard Mrs J. Drimatis on behalf of the appli- 
cant and Mr J. Love on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2 March 1984, have 
been complied with, and by consent, hereby orders — 

That the Social Trainers (Division for the 
Intellectually Handicapped, Mental Health 
Services) Salaries, Allowances and Conditions 
Agreement No. 7 of 1982 be amended in accordance 
with Schedule A and consolidated in accordance 
with Schedule B with effect on and from 1 February 
1985. 

Dated at Perth this 28th day of August 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule A. 
1. Clause 2.—Arrangement: Delete this clause and 

insert the following in lieu: 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 
4. Definitions. 
5. Salaries and Salary Ranges. 
6. Increments. 
7. Allowances. 
8. Hours of Duty. 
9. Annual Recreation Leave. 
10. Long Service Leave. 
11. Sick Leave. 
12. Short Leave. 
13. Leave Without Pay. 
14. Maternity Leave. 
15. Study Leave. 
16. Military Leave. 

17. Public Service Holidays. 
18. Overtime. 
19. In Charge Allowances. 
20. Qualifications Allowance. 
21. Meal Charges. 
22. Part-Time Officers. 
23. Uniforms. 
24. Contract of Service. 
25. Payment of Wages. 
26. Copies of Agreement. 
27. Term of Agreement. 
28. Liberty to Apply. 

Schedule A. 
Schedule B. 

2. Clause 4.—Definitions: Immediately after sub- 
clause (6) insert: 

(7) "Accrued Day(s) Off" means the paid day(s) 
off accruing to an employee resulting from an 
entitlement to the 38-hour week as prescribed/in 
Clause 8.—Hours of Duty. 

3. Clause 7.—Allowances: Delete subclauses (2) (a), 
(b), (c) and (3) (a), (b) and insert in lieu: 

(2) Subject to the provisions of this Agreement, 
the conditions and allowances described in the 
following agreements shall apply: 

(a) Public Service Allowances (District) 
Agreement 1973, No. 5 of 1973; 

(b) Public Service Shift Work Agreement 
1978, No. 24 of 1978; and 

(c) Public Service Allowances (Higher Duties) 
Award 1981, No. 8 of 1981. 

(3) Notwithstanding the provisions of the Public 
Service (Higher Duties) Allowances Award 1981, 
No. 8 of 1981, payment for higher duties shall not 
apply to an employee required to act in another 
position whilst the permanent employee is on a 
single Accrued Day Off as prescribed by subclause 
(2) of Clause 8.—Hours of Duty. 

(4) (a) An officer who is required to remain on 
the premises overnight between periods of duty shall 
receive an allowance equivalent to two hours' salary 
at the rate applicable to the officer for each such 
night. No officer shall be rostered for such duty on 
consecutive nights or in excess of two nights in any 
roster period without the written consent of the 
officer concerned. Where such officer does not so 
consent any period in excess of two in any fortnight 
shall be considered an overtime and dealt with in 
accordance with Clause 18.—Overtime, of this 
Agreement. 

(b) A rostered duty night in accordance with this 
subclause shall not exceed 12 hours. 

(c) Where a worker proceeds on ADO's he shall 
be paid at the average of shift and weekend penalties 
earned in each of the four weeks prior to proceeding 
on ADO's of leave preceding ADO's. Workers 
whose hours vary from week to week should have 
their ADO's calculated on the hours worked in each 
of the four weeks prior to proceeding on ADO's or 
leave preceding ADO's. 

4. Clause 8.—Hours of Duty: Delete this clause and 
insert the following in lieu: 

8.—Hours of Duty. 
(1) (a) From 1 February 1985 the ordinary hours 

of duty shall be an average of 38 per week with the 
hours actually worked being 80 hours in any roster 
period of 14 days. 

(b) Such hours shall be worked in not more than 
10 shifts in any roster period of 14 days. No such 
shift shall exceed 10 working hours except where the 
provisions of Clause 7 (4) apply. 
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(c) Subject to subparagraph (b) of this subclause 
any period worked in excess of the rostered hours is 
subject to the provisions of Clause 18.—Overtime. 

(d) Each officer shall be given at least an eight 
hour break between finishing the previous shift and 
commencing his or her next shift except where the 
Social Trainer has performed duty in accordance 
with Clause 7 (4) of the Agreement. 

(2) (a) Except where provided elsewhere the 
ordinary hours shall be worked with the accumula- 
tion of one day off after every four completed weeks 
of service, being provided as an Accrued Day Off up 
to a maximum of 12 Accrued Days Off shall be 
taken as a minimum period of one week made up of 
five consecutive Accrued Days Off in conjunction 
with a period of annual leave or at a time mutually 
acceptable to the employer and the employee. 

(b) An employer and employee may by agreement 
substitute the Accrued Day Off the employee is to 
take off for another day in which case the Accrued 
Day Off shall become an ordinary working day. 

(c) A roster for Accrued Days Off shall be posted 
at least four weeks before the time it comes into 
operation. 

(d) A roster for Accrued Days Off may allow an 
employee to take Accrued Days Off before they 
become due. 

(e) Accrued Days Off must be cleared in the 
calendar year in which they accrue. If, to meet the 
convenience of the employer, an employee cannot 
clear Accrued Days Off in the aforementioned 
calendar year then they shall be cleared in the next 
succeeding six months. 

(f) Trainee Social Trainers on day study leave will 
work a seven hour 36 minute day. 

(g) Trainee Social Trainers on block study leave 
will work a 38-hour week. 

5. Clause 9.—Leave of Absence: Delete this clause 
and insert in lieu: 

9.—Annual Recreation Leave. 
(1) The provisions of the Public Service Act 1978, 

the Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to Annual Recreation Leave 
shall apply mutatis mutandis to officers covered by 
this Agreement. 

(2) When an officer proceeds on the first four 
weeks of any annual leave there will be no accrual 
towards an Accrued Day Off. 

Accrual towards an Accrued Day Off will 
continue during any other period such as the extra 
week for shift workers. 

(3) Any annual leave entitlements as at 1 February 
1985 shall be adjusted in hours in the ratio of 38 to 
40. 

6. Clause 10.—Overtime: Delete this clause and insert 
in lieu: 

10.—Long Service Leave. 
(1) The provisions of the Public Service Act 1978, 

the Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to long service leave shall apply 
mutatis mutandis to officers covered by this 
Agreement. 

(2) When an officer proceeds on long service 
leave there will be no accrual towards an Accrued 
Day Off. Payment for long service leave will 
continue to be at the ordinary weekly rate. 

(3) Any long service leave accumulated as at 1 
February 1985 shall be adjusted in hours in the ratio 
of 38 to 40. 

7. Clause 11.—In Charge Allowances: Delete this 
clause and insert in lieu: 

11.—Sick Leave. 
(1) The provisions of the Public Service Act 1978 

and Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to sick leave shall apply mutatis 
mutandis to officers covered by this Agreement. 

(2) Paid sick leave cannot be claimed in respect of 
any time the officer is on an Accrued Day Off. 

(3) An officer whilst on paid sick leave shall con- 
tinue to accrue an entitlement to an Accrued Day 
Off. 

(4) Whilst on paid sick leave an officer shall 
receive the wages they would have received had they 
not proceeded on sick leave and shall have the 
accrued entitlement to paid sick leave reduced by the 
time the officer is absent from work on account of 
paid sick leave. 

8. Clause 12.—Qualifications Allowance: Delete this 
clause and insert in lieu: 

12.—Short Leave. 
(1) The provisions of the Public Service Act 1978 

and Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to short leave shall apply 
mutatis mutandis to officers covered by this 
Agreement. 

(2) An officer shall not be entitled to claim pay- 
ment for short leave on a day when that officer is 
absent on an Accrued Day Off. An officer whilst on 
short term leave shall continue to accrue an entitle- 
ment to an Accrued Day Off. 

9. Clause 13.—Meal Charges: Delete this clause and 
insert in lieu: 

13.—Leave Without Pay. 
(1) The provisions of the Public Service Act 1978 

and Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to leave without pay shall apply 
mutatis mutandis to officers covered by this Agree- 
ment provided that: 

(a) An officer who is absent on any form of 
leave without pay for less than a total of 
five days in any 12 month work cycle shall 
not have payment reduced when 
proceeding on Accrued Days Off. 

(b) An officer who is absent on any form of 
leave without pay for a total of five days or 
more in any 12 month work cycle will have 
such period of leave added to the work 
cycle. 

10. Clause 14.—Part-Time Officers: Delete this clause 
and insert in lieu: 

14.—Maternity Leave. 
(1) The provisions of the Public Service Act 1978 

and Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to maternity leave shall apply 
mutatis mutandis to officers covered by this 
Agreement. 

(2) When an officer proceeds on maternity leave 
there will be no accrual towards an Accrued Day 
Off. When an officer proceeds on maternity leave 
the employer may pay an officer the amount of 
hours then accrued towards an Accrued Day Off. 

11. Clause 15.—Uniforms: Delete this clause and 
insert in lieu: 

15.—Study Leave. 
(1) The provisions of the Public Service Act 1978 

and Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to study leave shall apply 
mutatis mutandis to officers covered by this 
Agreement. 
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(2) When an officer proceeds on study leave there 
will be an accrual towards an Accrued Day Off. 

(3) Trainee Social Trainers will not accrue time 
off whilst on day or block study leave. 

12. Clause 16.—Contract of Service: Delete this clause 
and insert in lieu: 

16.—Military Leave. 
(1) The provisions of the Public Service Act 1978 

and Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to military leave shall apply 
mutatis mutandis to officers covered by this 
Agreement. 

(2) When an officer proceeds on unpaid military 
leave there will be no accrual towards an Accrued 
Day Off. 

(3) When an officer proceeds on paid military 
leave there will be an accrual towards an Accrued 
Day Off. 

13. Clause 17.—Copies of Agreement: Delete this 
clause and insert in lieu: 

17.—Public Service Holidays. 
(1) The provisions of the Public Service Act 1978 

and Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to Public Service Holidays shall 
apply mutatis mutandis to officers covered by this 
Agreement. 

(2) An officer whilst on a public holiday pre- 
scribed by the Award shall continue to accrue an 
entitlement to an Accrued Day Off. When any of 
the days observed as a public holiday fall on a day 
when an officer is on an Accrued Day Off the officer 
shall be allowed to take a day's holiday in lieu of the 
holiday on a day immediately following the officer's 
annual leave or at a time mutually acceptable to the 
employer and the officer. 

14. Clause 18.—Term of Agreement: Delete this 
clause and insert in lieu: 

18.—Overtime. 
(1) Except as provided in subclauses (2) and (3) of 

this clause provisions of the Public Service Overtime 
Award 1978, No. 10 of 1978 shall apply mutatis 
mutandis to officers covered by this Agreement. 

(2) Monday to Saturday: All work performed 
outside of or in excess of the rostered working hours 
or on a shift other than a rostered shift shall be paid 
at the rate of time and a half for the first two hours 
and double time thereafter. 

(3) An officer who reports for duty at the rostered 
time for either a normal or overtime shift and is then 
advised that the commencing time for such duty has 
been altered since he was last on duty or the duty is 
not required shall be paid a minimum of two hours 
at the rate applicable for that duty, but this shall not 
apply to an officer who was absent from duty on his 
last rostered shift. 

(4) Overtime payments however will not apply 
until after eight hours have been worked that day. 

(5) In the case of part-time officers, overtime 
payment will not apply until after the ordinary 
rostered hours worked on that day have been 
completed. 

15. Clause 19.—Liberty to Apply: Delete this clause 
and insert in lieu: 

19.—In Charge Allowances. 
(1) The allowance payable to officers who are 

responsible in a relieving capacity, for units during 
the off shift periods of the Supervisor Grade 4 shall 
be $8.55 per shift. 

(2) The allowance payable to officers who are 
responsible, in a relieving capacity, for units during 
the off shift periods of the Supervisor Grade 3 shall 
be $8.05 per shift. 

(3) The allowance payable to officers who are 
responsible, in a relieving capacity, for units during 
the off shift periods of the Supervisor Grade 2 shall 
be $6.45 per shift. 

(4) The allowance payable to officers who are 
responsible, in a relieving capacity, for units during 
the off shift periods of the Supervisor Grade 1 shall 
be $3.40 per shift. 

(5) The allowance payable to officers who are 
placed in charge of a dormitory during the off shift 
period of the Senior Social Trainer shall be $3.20 per 
shift. 

(6) No residential unit or dormitory shall operate 
without an officer being responsible for such unit or 
dormitory as a relieving officer during the off shift 
period of the Supervisor or Senior Social Trainer. 

16. Clause 20.—Qualifications Allowance: After 
Clause 19.—In Charge Allowances insert new Clause 
20.—Qualifications Allowance: 

20.—Qualifications Allowance. 
Officers who have completed the Diploma in 

Training the Handicapped shall be paid an allow- 
ance of $5.00 per week. 

17. After Clause 20.—Qualifications Allowance insert 
new Clause 21.—Meal Charges: 

21.—Meal Charges. 
Where the Minister elects to provide an officer 

with a meal he shall be entitled to charge $1.18 for 
each meal so provided or such other amount as 
determined from time to time to apply generally to 
other employees of the Mental Health Services who 
are similarly provided with a meal. 

18. After Clause 21.—Meal Charges insert new Clause 
22.—Part-Time Officers: 

22.—Part-Time Officers. 
(1) An officer who is employed on a part-time 

basis shall be paid a proportion of the appropriate 
full-time salary prescribed by this Award dependent 
upon the time worked every week. The salary shall 
be calculated as follows:— 

Hours worked each fortnight x Fuil-time fortnightly salary 
76 1 

(2) Part-time employment shall not count as 
qualifying service for short leave. 

(3) Part-time employment shall count as qualify- 
ing service for an annual recreation leave and sick 
leave on the following basis:— 

(a) Annual Recreation Leave: Normal entitle- 
ment as prescribed by Clause 9.—Annual 
Recreation Leave of this Agreement. An 
officers' salary during the period of such 
leave shall be calculated in accordance 
with subclause (1) of this clause and based 
on the fortnightly salary at the time the 
leave is taken. 

(b) Sick Leave: Normal credits prescribed by 
Clause 11.—Sick Leave shall accrue to an 
officer. Payment made for sick leave 
granted in respect of part-time service shall 
be calculated in accordance with subclause 
(1) of this clause. 

(4) An officer employed on a part-time basis shall 
be given the benefit of Public Holidays provided by 
Clause 17.—Public Service Holidays without 
variation to his fortnightly salary provided the 
holiday occurs on a day which is normally worked. 
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(5) Service by an officer shall count as qualifying 
service for long service leave. Payment made for 
long service leave granted to an officer in respect of 
part-time service shall be adjusted according to the 
hours worked by the officer during that part-time 
service subject to the following:— 

(a) If an officer consistently worked on a part- 
time basis for a regular number of hours 
during the whole of his qualifying service, 
he shall continue to be paid the salary 
determined on that basis during the long 
service leave. 

(b) If an officer has worked a varying number 
of weekly hours during his qualifying 
service, the payment for long service leave 
granted in respect of part-time service shall 
be calculated on a salary which bears to the 
full-time salary of the position occupied by 
the officer when taking leave, the same 
proportion that the hours worked when 
employed on a part-time basis bears to the 
normal weekly hours of a full-time officer. 
Example — Payment for long service leave 
granted for seven years' service consisting 
of four years' working two-thirds time and 
three years full-time, shall be calculated as 
follows:— 

(i) four-sevenths of leave paid at two- 
thirds salary; and 

(ii) three-sevenths of leave paid at full 
salary. 

This provision also applies to a full-time 
officer who has been employed on a part- 
time basis during his qualifying service. 

(6) Part-time employees who work 16 hours or 
less per week shall be remunerated at a weekly rate 
pro rata to the rate prescribed for the class of work 
which they are engaged only in proportion which 
their ordinary weekly hours bear to 38. 

Part-time employees who work more than 16 
hours per week shall accrue days off on the same 
basis as full-time employees. 

19. Clause 23.—Uniforms: After Clause 22.—Part- 
Time Officers insert new Clause 23.—Uniforms: 

23.—Uniforms. 
(1) Where officers are required to wear uniforms, 

these shall be supplied to the officer free of cost by 
the Minister. 

(2) Uniforms supplied in accordance with sub- 
clause (1) of this clause shall be laundered by the 
Minister free of charge. 

(3) Uniforms referred to in this clause shall 
remain the property of the Minister. 

20. After Clause 23.—Uniforms insert new Clause 
24.—Contract of Service: 

24.—Contract of Service. 
(1) Subject to subclause (6) of this clause no 

officer shall leave the employ of the Minister until 
the expiration of one month's written notice of his 
intetion to do so, without the approval of the 
Minister. Should an officer not comply with this 
subclause he shall forfeit $250. 

(2) One month's written notice shall be given by 
the Minister to an officer whose services are no 
longer required. 

(3) Part IV of Public Service Act — 1978 shall 
apply mutatis mutandis to officers employed 
pursuant to this Agreement except for the provi- 
sions of section 44 (2) (c). 

(4) Provided that the Minister may summarily 
dismiss an officer deemed guilty of misconduct or 
neglect of duty and the officer shall not be entitled 
to any notice or payment in lieu. 

(5) An officer having attained the age of 60 years 
shall be entitled to retire from the employ of the 
Minister. Every officer shall retire on attaining the 
age of 65 years. 

(6) The contract of service of a Trainee Social 
Trainer shall be by the week and may be terminated 
by one week's notice on either side or by the 
payment of one week's salary by the Minister or 
forfeiture of $250 or one week's salary, whichever is 
the lesser, by the Officer. 

21. After Clause 24.—Contract of Service insert new 
Clause 25.—Payment of Wages: 

25.—Payment of Wages. 
Payment of wages, by arrangement between an 

employer and an employee shall be paid into the 
employee's bank account or other account. 

22. After Clause 25.—Payment of Wages insert new 
Clause 26.—Copies of Agreement: 

26.—Copies of Agreement. 
Every officer shall be entitled to have access to a 

copy of this Agreement. Sufficient copies shall be 
available for this purpose. 

23. After Clause 26.—Copies of Agreement insert new 
Clause 27.—Term of Agreement: 

27.—Term of Agreement. 
This Award shall operate as from and including 3 

June 1982 and shall remain in force for a period of 
three years. 

24. After Clause 27.—Term of Agreement insert new 
Clause 28.—Liberty to Apply: 

28.—Liberty to Apply. 
Liberty is reserved to the Minister to apply to 

amend subclause (4) of Clause 7.—Allowances, in 
respect of the number of nights an employee may be 
rostered to work in any roster period without the 
employee's written consent. 

25. After Schedule "A" add the following: 
Schedule B. 

Memorandum of Agreement. 
The following provisions relating to Hours of 

Work are agreed between the parties. 
(1) Termination. 

(a) An employee subject to the provisions of 
subclause (1) of Clause 8.—Hours of 
Duty, who has not taken any Accrued 
Days Off accumulated during a work cycle 
in which employment is terminated shall 
be paid the total of hours accumulated 
towards the Accrued Day Off for which 
payment has not already been made for 
periods of two weeks or over provided that 
payment shall be made for completed 
weeks only. 

(b) An employee who has taken any Accrued 
Days Off during a work cycle in which 
employment is terminated shall have the 
wages due on termination reduced by the 
total days for which payment has already 
been made but for which the employee had 
no entitlement toward those Accrued Days 

(2) Workers' Compensation. 
(a) Where an employee is on Workers' Com- 

pensation for periods less than a total of 20 
consecutive work days in a 12 monthly 
work cycle such employee will accrue 
towards and be paid for the succeeding 
Accrued Days Off following such absence. 
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(b) Where an employee is on Workers' Com- 
pensation for periods greater than a total 
of 20 consecutive days in a 12 month work 
cycle such employees will have the period 
of Workers' Compensation added to the 
work cycle. 

(c) Where an employee is on Workers' Com- 
pensation for periods greater than 20 con- 
secutive work days and an Accrued Day 
Off as prescribed in subclause (1) of 
Clause 8.—Hours of Duty falls within the 
period the employee shall be re-rostered 
for another Accrued Day Off on 
completion of the 20 week work cycle 
following such absence. 

(3) Trade Offs. 
(a) Payment of Wages into Bank Account: 

Amendment to the Agreement to provide 
for the payment into a bank or other 
account. 
Cheque payments may be substituted for 
the payment of wages prescribed as in 
Clause 25 in cases of genuine hardship. 

(b) Beverage Charges: Where staff consume 
morning or afternoon beverages a charge 
of 50 cents per week will be made. 
The charge will be reviewed in relation to 
the annual movement in the CPI as at 31 
December each year. 

(c) Disciplinary Provisions: Amendment to 
the Agreement to incorporate the disci- 
plinary provisions pursuant to Part IV of 
the Public Service Act 1978. See Clause 24 
(3). 

(d) Study Periods — Trainee Social Trainers: 
Where a trainee social trainer is under- 
taking a period of day or "block study" 
the trainee will not accrue an entitlement 
to Accrued Days Off. 

(e) Non Payment on Sleep Shift Duty: 
Officers working "sleep shifts" of 12 
hours duration will continue to be paid 
eight hours at the rate normally applicable, 
plus the allowance equivalent to two hours 
salary prescribed in Clause 7 (4) (a) until 30 
June 1987, notwithstanding any changes 
affecting this provision after 1 February 
1985 to the Social Trainers (Division of the 
Intellectually Handicapped, Mental 
Health Services) Salaries, Allowances and 
Conditions Agreement No. 7 of 1982. 

(f) Use of Private Vehicles on Employer's 
Business: Employees who are required to 
provide a vehicle as a condition of employ- 
ment will be reimbursed according to 
Schedule I of the Public Service Motor 
Vehicle Allowances Award 1976, No. 13 of 
1976, for standing costs and running costs. 
Employees who are not required to 
provide a vehicle as a condition of employ- 
ment will, when necessary voluntarily use 
their private vehicles for the employer's 
business as is the current practice, and will 
be reimbursed according to Schedule II or 
Schedule III of the Public Service Motor 
Vehicle Allowances Award No. 13 of 1976, 
for running costs. 

(g) Time in Lieu of Overtime: By agreement 
Social Trainers will continue to accept 
time in lieu of paid overtime. 

(h) Restrictive Work Practices: The parties of 
this Agreement will commence negotia- 
tions towards eliminating restrictive work 
practices. 

(i) Meal Break Provision: 
(a) The practice that applies as at 1 

February 1985 in certain areas of 
Social Trainers not claiming their 
meal break during shifts is to 
continue. 

(b) The practice prescribed in para- 
graph (a) above will continue to 
apply only to employees in the 
areas prescribed in paragraph (a). 

(c) The provisions of paragraphs (a) 
and (b) will continue to apply to the 
employees in the areas prescribed, 
notwithstanding any changes after 
1 February 1985 to the Public 
Service Overtime Award No. 10 of 
1978, and/or the Public Service 
Shift Work Agreement No. 24 of 
1978. 

(d) The employees prescribed in para- 
graphs (a) and (b) shall not be 
entitled to overtime payment for 
the time worked after the meal 
breaks not claimed, notwith- 
standing any changes after 1 
February 1985 to the Public Service 
Overtime Award No. 10 of 1978 
and/or the Public Service Shift 
Work Agreement No. 24 of 1978. 

(4) Accrued Days Off: ADO's shall be taken in 
blocks of five, 10, 15 days provided that by mutual 
agreement between employer and employee this 
practice may be varied. 

Schedule B. 
Western Australia. 

Public Service Arbitration Act 1966-82. 
Social Trainers (Division of the Intellectually 

Handicapped, Mental Health Services) Salaries 
Allowances and Conditions Agreement 1982. 

No. 7 of 1982. 

THIS AGREEMENT made pursuant to the provisions 
of the Public Service Arbitration Act 1966-82, of 
Western Australia, this 3rd day of June 1982, between 
the Civil Service Association of Western Australia 
Incorporated (hereinafter referred to as the Association) 
of the one part and the Minister for Health (hereinafter 
referred to as the Minister) of the other part, witnesseth 
that the parties mutually covenant and agree the one with 
the other as follows:— 

1.—Title. 
This Agreement shall be known as the Social Trainers 

(Division for the Intellectually Handicapped, Mental 
Health Services) Salaries, Allowances and Conditions 
Agreement 1982 and shall supersede and replace the 
Social Trainers — (Mental Deficiency Division Mental 
Health Services) Salaries, Allowances and Conditions 
Award 1976. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Definitions. 
5. Salaries and Salary Ranges. 
6. Increments. 
7. Allowances. 
8. Hours of Duty. 
9. Annual Recreation Leave. 
10. Long Service Leave. 
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11. Sick Leave. 
12. Short Leave. 
13. Leave Without Pay. 
14. Maternity Leave. 
15. Study Leave. 
16. Military Leave. 
17. Public Service Holidays. 
18. Overtime. 
19. In Charge Allowances. 
20. Qualifications Allowance. 
21. Meal Charges. 
22. Part-Time Officers. 
23. Uniforms. 
24. Contract of Service. 
25. Payment of Wages. 
26. Copies of Agreement. 
27. Term of Agreement. 
28. Liberty to Apply. 

Schedule A. 
Schedule B. 

3.—Scope. 
This Agreement shall apply to all Government Officers 

employed by the Minister in occupational categories as 
named in Schedule A (including any amendments) to this 
Agreement in all units under the control of the Division 
for the Intellectually Handicapped of the Mental Health 
Services. 

4.—Definitions. 
(1) Trainee Social Trainer means a person who has 

undertaken to train to qualify as a Social Trainer and 
who has not completed at least one year's continuous 
service and has not passed the requisite examination. 

(2) Social Trainer means an officer who has completed 
not less than one year's continuous service and has 
passed the first year training course and achieved a 
satisfactory report on conduct, efficiency and diligence. 

(3) Social Trainer (Special) means a Social Trainer 
who is performing duties and accepting responsibilities 
over and above those normally required of a Social 
Trainer, not warranting appointment as a Senior Social 
Trainer. 

(4) Senior Social Trainer means an officer who is 
appointed or promoted to a position designated as such 
by the Minister and is sub-ordinate to a Supervisor. 

(5) Supervisor means an officer who is appointed to be 
in charge of any unit. 

(6) Tutor means an officer engaged in the training of 
officers employed under this Agreement and so 
designated. 

(7) "Accrued Day(s) Off" means the paid day(s) off 
accruing to an employee resulting from an entitlement to 
the 38-hour week as prescribed in Clause 8.—Hours of 
Duty. 

5.—Salaries and Salary Ranges. 
(1) The salaries and salary ranges for officers covered 

by this Agreement shall be those provided in Schedule A 
as taken from Clause 6 and Clause 7 of the Public Service 
General Division Salaries Agreement 1982, No. 2 of 
1982. 

(2) Subject to the provisions of this Agreement, all of 
the provisions of the Agreement referred to in subclause 
(1) of this clause shall be deemed to have been made 
between the parties to this Agreement and shall apply 
mutatis mutandis. 

(3) Subject to the provisions of this Agreement, all 
amendments or variations to the Agreement referred to 
in subclause (1) of this clause shall vary concurrently and 
to the same extent the terms of this Agreement. 

6.—Increments. 
Subject to good conduct, diligence and efficiency, an 

officer shall proceed to the maximum of the salary range 
allocated to the office which he occupies by annual 
increments or as otherwise provided in this Agreement in 
respect of Trainee Social Trainers. 

7.—Allowances. 
(1) Subject to the provisions of this Agreement, the 

following Awards and any amendments thereto includ- 
ing replacement shall be deemed to have been made 
between the parties to this Agreement and shall apply 
mutatis mutandis. 

(a) Public Service Miscellaneous Allowances 
Award 1976, No. 17 of 1976; 

(b) Public Service Motor Vehicle Allowances 
Award 1976, No. 13 of 1976. 

(2) Subject to the provisions of this Agreement, the 
conditions and allowances described in the following 
agreements shall apply: 

(a) Public Service Allowances (District) Agree- 
ment 1973, No. 5 of 1973; 

(b) Public Service Shift Work Agreement 1978, 
No. 24 of 1978; and 

(c) Public Service Allowances (Higher Duties) 
Award 1981, No. 8 of 1981. 

(3) Notwithstanding the provisions of the Public 
Services (Higher Duties) Allowances Award 1981, No. 8 
of 1981, payment for higher duties shall not apply to an 
employee required to act in another position whilst the 
permanent employee is on a single Accrued Day Off as 
prescribed by subclause (2) of Clause 8.—Hours of Duty. 

(4) (a) An officer who is required to remain on the 
premises overnight between periods of duty shall receive 
an allowance equivalent to two hours' salary at the rate 
applicable to the officer for each such night. No officer 
shall be rostered for such duty on consecutive nights or in 
excess of two nights in any roster period without the 
written consent of the officer concerned. Where such 
officer does not so consent any period in excess of two in 
any fortnight shall be considered an overtime and dealt 
with in accordance with Clause 18.—Overtime, of this 
Agreement. 

(b) A rostered duty night in accordance with this 
subclause shall not exceed 12 hours. 

(c) Where a worker proceeds on ADO's he shall be 
paid at the average of shift and weekend penalties earned 
in each of the four weeks prior to proceeding on ADO's 
of leave preceding ADO's. Workers whose hours vary 
from week to week should have their ADO's calculated 
on the hours worked in each of the four weeks prior to 
proceeding on ADO's or leave preceding ADO's. 

8.—Hours of Duty. 
(1) (a) From 1 February 1985 the ordinary hours of 

duty shall be an average of 38 per week with the hours 
actually worked being 80 hours in any roster period of 14 
days. 

(b) Such hours shall be worked in not more than 10 
shifts in any roster period of 14 days. No such shift shall 
exceed 10 working hours except where the provisions of 
Clause 7 (4) apply. 

(c) Subject to subparagraph (b) of this subclause any 
period worked in excess of the rostered hours is subject 
to the provisions of Clause 18.—Overtime. 

(d) Each officer shall be given at least an eight hour 
break between finishing the previous shift and 
commencing his or her next shift except where the Social 
Trainer has performed duty in accordance with Clause 7 
(4) of the Agreement. 

(2) (a) Except where provided elsewhere the ordinary 
hours shall be worked with the accumulation of one day 
off after every four completed weeks of service, being 
provided as an Accrued Day Off up to a maximum of 12 
Accrued Days Off shall be taken as a minimum period of 
one week made up of five consecutive Accrued Days Off 
in conjunction with a period of annual leave or at a time 
mutually acceptable to the employer and the employee. 

(b) An employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take 
off for another day in which case the Accrued Day Off 
shall become an ordinary working day. 
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(c) A roster for Accrued Days Off shall be posted at 
least four weeks before the time it comes into operation. 

(d) A roster for Accrued Days Off may allow an 
employee to take Accrued Days Off before they become 
due. 

(e) Accrued Days Off must be cleared in the calendar 
year in which they accrue. If, to meet the convenience of 
the employer, an employee cannot clear Accrued Days 
Off in the aforementioned calendar year then they shall 
be cleared in the next succeeding six months. 

(f) Trainee Social Trainers on day study leave will 
work a seven hour 36 minute day. 

(g) Trainee Social Trainers on block study leave will 
work a 38-hour week. 

9.—Annual Recreation Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1979 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to Annual Recreation Leave shall apply mutatis 
mutandis to officers covered by this Agreement. 

(2) When an officer proceeds on the first four weeks of 
any annual leave there will be no accrual towards an 
Accrued Day Off. 

Accrual towards an Accrued Day Off will continue 
during any other period such as the extra week for shift 
workers. 

(3) Any annual leave entitlements as at 1 February 
1985 shall be adjusted in hours in the ratio of 38 to 40. 

10.—Long Service Leave. 
(1) The provisions of the Public Service Act 1978, the 

Public Service Regulations 1979 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to long service leave shall apply mutatis 
mutandis to officers covered by this Agreement. 

(2) When an officer proceeds on long service leave 
there will be no accrual towards an Accrued Day Off. 
Payment for long service leave will continue to be at the 
ordinary weekly rate. 

(3) Any long service leave accumulated as at 1 
February 1985 shall be adj usted in hours in the ratio of 38 
to 40. 

11.—Sick Leave. 
(1) The provisions of the Public Service Act 1978, and 

Public Service Regulations 1979 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to sick leave shall apply mutatis mutandis to 
officers covered by this Agreement. 

(2) Paid sick leave cannot be claimed in respect of any 
time the officer is on an Accrued Day Off. 

(3) An officer whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off. 

(4) Whilst on paid sick leave an officer shall receive the 
wages they would have received had they not proceeded 
on sick leave and shall have the accrued entitlement to 
paid sick leave reduced by the time the officer is absent 
from work on account of paid sick leave. 

12.—Short Leave. 
(1) The provisions of the Public Service Act 1978 and 

Public Service Regulations 1979 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to short leave shall apply mutatis mutandis to 
officers covered by this Agreement. 

(2) An officer shall not be entitled to claim payment 
for short leave on a day when that officer is absent on an 
Accrued Day Off. An officer whilst on short leave shall 
continue to accrue an entitlement to an Accrued Day 
Off. 

13.—Leave Without Pay. 
(1) The provisions of the Public Service Act 1978, and 

Public Service Regulations 1979 and Administrative 
Instructions made pursuant to section 19 of the said Act 

relating to leave without pay shall apply mutatis 
mutandis to officers covered by this Agreement provided 
that: 

(a) An officer who is absent on any form of leave 
without pay for less than a total of five days in 
any 12 month work cycle shall not have 
payment reduced when proceeding on Accrued 
Days Off. 

(b) An officer who is absent on any form of leave 
without pay for a total of five days or more in 
any 12 month work cycle will have such period 
of leave added to the work cycle. 

14.—Maternity Leave. 
(1) The provisions of the Public Service Act 1978 and 

Public Service Regulations 1979 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to maternity leave shall apply mutatis mutandis 
to officers covered by this Agreement. 

(2) When an officer proceeds on maternity leave there 
will be no accrual towards an Accrued Day Off. When an 
officer proceeds on maternity leave the employer may 
pay an officer the amount of hours then accrued towards 
an Accrued Day Off. 

15.—Study Leave. 
(1) The provisions of the Public Service Act 1978 and 

Public Service Regulations 1979 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to study leave shall apply mutatis mutandis to 
officers covered by this Agreement. 

(2) When an officer proceeds on study leave there will 
be an accrual towards an Accrued Day Off. 

(3) Trainee Social Trainers will not accrue time off 
whilst on day or block study leave. 

16.—Military Leave. 
(1) The provisions of the Public Service Act 1978 and 

Public Service Regulations 1979 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to military leave shall apply mutatis mutandis to 
officers covered by this Agreement. 

(2) When an officer proceeds on unpaid military leave 
there will be no accrual towards an Accrued Day Off. 

(3) When an officer proceeds on paid military leave 
there will be an accrual towards an Accrued Day Off. 

17.—Public Service Flolidays. 
(1) The provisions of the Public Service Act 1978 and 

Public Service Regulations 1979 and Administrative 
Instructions made pursuant to section 19 of the said Act 
relating to Public Service Holidays shall apply mutatis 
mutandis to officers covered by this Agreement. 

(2) An officer whilst on a public holiday prescribed by 
the Award shall continue to accrue an entitlement to an 
Accrued Day Off. When any of the days observed as a 
public holiday fall on a day when an officer is on an 
Accrued Day Off the officer shall be allowed to take a 
day's holiday in lieu of the holiday on a day immediately 
following the officer's annual leave or at a time mutually 
acceptable to the employer and the officer. 

18.—Overtime. 
(1) Except as provided in subclauses (2) and (3) of this 

clause provisions of the Public Service Overtime Award 
1978, No. 10 of 1978 shall apply mutatis mutandis to 
officers covered by this Agreement. 

(2) Monday to Saturday: All work performed outside 
of or in excess of the rostered working hours or on a shift 
other than a rostered shift shall be paid at the rate of time 
and a half for the first two hours and double time 
thereafter. 

(3) An officer who reports for duty at the rostered time 
for either a normal or overtime shift and is then advised 
that the commencing time for such duty has been altered 
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since he was last on duty or the duty is not required shall 
be paid a minimum of two hours at the rate applicable 
for that duty, but this shall not apply to an officer who 
was absent from duty on his last rostered shift. 

(4) Overtime payments however will not apply until 
after eight hours have been worked that day. 

(5) In the case of part-time officers, overtime payment 
will not apply until after the ordinary rostered hours 
worked on that day have been completed. 

19.—In Charge Allowances. 
(1) The allowance payable to officers who are 

responsible in a relieving capacity, for units during the 
off shift periods of the Supervisor Grade 4 shall be $8.55 
per shift. 

(2) The allowance payable to officers who are 
responsible, in a relieving capacity, for units during the 
off shift periods of the Supervisor Grade 3 shall be $8.05 
per shift. 

(3) The allowance payable to officers who are 
responsible, in a relieving capacity, for units during the 
off shift periods of the Supervisor Grade 2 shall be $6.45 
per shift. 

(4) The allowance payable to officers who are 
responsible, in a relieving capacity, for units during the 
off shift periods of the Supervisor Grade 1 shall be $3.40 
per shift. 

(5) The allowance payable to officers who are placed 
in charge of a dormitory during the off shift period of the 
Senior Social Trainer shall be $3.20 per shift. 

(6) No residential unit or dormitory shall operate 
without an officer being responsible for such unit or 
dormitory as a relieving officer during the off shift 
period of the Supervisor or Senior Social Trainer. 

20.—Qualifications Allowance. 
Officers who have completed the Diploma in Training 

the Handicapped shall be paid an allowance of $5.00 per 
week. 

21.—Meal Charges. 
Where the Minister elects to provide an officer with a 

meal he shall be entitled to charge $1.18 for each meal so 
provided or such other amount as determined from time 
to time to apply generally to other employees of the 
Mental Health Services who are similarly provided with a 
meal. 

22.—Part-Time Officers. 
(1) An officer who is employed on a part-time basis 

shall be paid a proportion of the appropriate full-time 
salary prescribed by this Award dependent upon the time 
worked every week. The salary shall be calculated as 
follows:— 

Hours worked each fortnight x Full-time fortnightly salary 
76 1 

(2) Part-time employment shall not count as 
qualifying service for short leave. 

(3) Part-time employment shall count as qualifying 
service for an annual recreation leave and sick leave on 
the following basis:— 

(a) Annual Recreation Leave: Normal entitlement 
as prescribed by Clause 9.—Annual Recreation 
Leave of this Agreement. An officers' salary 
during the period of such leave shall be calcu- 
lated in accordance with subclause (1) of this 
clause and based on the fortnightly salary at the 
time the leave is taken. 

(b) Sick Leave: Normal credits prescribed by 
Clause 11.—Sick Leave shall accrue to an 
officer. Payment made for sick leave granted in 
respect of part-time service shall be calculated 
in accordance with subclause (1) of this clause. 

(4) An officer employed on a part-time basis shall be 
given the benefit of Public Holidays provided by Clause 
17.—Public Service Holidays without variation to his 
fortnightly salary provided the holiday occurs on a day 
which is normally worked. 

(5) Service by an officer shall count as qualifying 
service for long service leave. Payment made for long 
service leave granted to an officer in respect of part-time 
service shall be adjusted according to the hours worked 
by the officer during that part-time service subject to the 
following:— 

(a) If an officer consistently worked on a part-time 
basis for a regular number of hours during the 
whole of his qualifying service, he shall 
continue to be paid the salary determined on 
that basis during the long service leave. 

(b) If an officer has worked a varying number of 
weekly hours during his qualifying service, the 
payment for long service leave granted in 
respect of part-time service shall be calculated 
on a salary which bears to the full-time salary of 
the position occupied by the officer when 
taking leave, the same proportion that the 
hours worked when employed on a part-time 
basis bears to the normal weekly hours of a full- 
time officer. 
Example — Payment for long service leave 
granted for seven years' service consisting of 
four years' working two-thirds time and three 
years full-time, shall be calculated as follows:— 

(i) four-sevenths of leave paid at two-thirds 
salary; and 

(ii) three-sevenths of leave paid at full 
salary. 

This provision also applies to a full-time officer 
who has been employed on a part-time basis 
during his qualifying service. 

(6) Part-time employees who work 16 hours or less per 
week shall be remunerated at a weekly rate pro rata to the 
rate prescribed for the class of work which they are 
engaged only in proportion which their ordinary weekly 
hours bear to 38. 

Part-time employees who work more than 16 hours per 
week shall accrue days off on the same basis as full-time 
employees. 

23.—Uniforms. 
(1) Where officers are required to wear uniforms, 

these shall be supplied to the officer free of cost by the 
Minister. 

(2) Uniforms supplied in accordance with subclause 
(1) of this clause shall be laundered by the Minister free 
of charge. 

(3) Uniforms referred to in this clause shall remain the 
property of the Minister. 

24.—Contract of Service. 
(1) Subject to subclause (6) of this clause no officer 

shall leave the employ of the Minister until the expiration 
of one month's written notice of his intention to do so, 
without the approval of the Minister. Should an officer 
not comply with this subclause he shall forfeit $250. 

(2) One month's written notice shall be given by the 
Minister to an officer whose services are no longer 
required. 

(3) Part IV of Public Service Act — 1978 shall apply 
mutatis mutandis to officers employed pursuant to this 
Agreement except for the provisions of section 44 (2) (c). 

(4) Provided that the Minister may summarily dismiss 
an officer deemed guilty of misconduct or neglect of duty 
and the officer shall not be entitled to any notice or 
payment in lieu. 

(5) An officer having attained the age of 60 years shall 
be entitled to retire from the employ of the Minister. 
Every officer shall retire on attaining the age of 65 years. 
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(6) The contract of service of a Trainee Social Trainer 
shall be by the week and may be terminated by one 
week's notice on either side or by the payment of one 
week's salary by the Minister or forfeiture of $250 or one 
week's salary, whichever is the lesser, by the Officer. 

25.—Payment of Wages. 
Payment of wages, by arrangement between an 

employer and an employee shall be paid into the 
employee's bank account or other account. 

26.—Copies of Agreement. 
Every officer shall be entitled to have access to a copy 

of this Agreement. Sufficient copies shall be available for 
this purpose. 

27.—Term of Agreement. 
This Award shall operate as from and including 3 June 

1982 and shall remain in force for a period of three years. 

28.—Liberty to Apply. 
Liberty is reserved to the Minister to apply to amend 

subclause (4) of Clause 7.—Allowances, in respect of the 
number of nights an employee may be rostered to work 
in any roster period without the employee's written 
consent. 

Schedule A. 
Title of Office Related Public Service Salary 

General Division per annum 
Classification $ 

Trainee Social Trainer 
Under 21 years — 

1st six months G-l scale appropriate to age 
2nd six months Additional Increment 
Thereafter Additional Increment 

Over 21 years — 
1st six months G-I scale point 8 11 622 
2nd six months G-I scale point 9 12 070 
Thereafter G-l scale point 10 12 535 

Social Trainer 
On appointment G-I scale point 12 13 251 
2nd year G-I scale point 14 13 521 
3rd year G-I scale point 15 13 832 
4th year G-I scale point 16 14,275 

Social Trainer (Special) G-II-1 Min 14 777 
Senior Social Trainer 

Ist year G-II-I Max 15 304 
2nd year G-II-2 Min 15 826 

Tutor, Supervisor Grade 1 
1st year G-II-2 Max 16 365 
2nd year G-Il-3 Min 16 924 

Supervisor Grade 2 
1st year G-n-3 Max 17 485 
2nd year G-II-4 Min 18 079 

Supervisor Grade 3 
1st year G-I 1-4 Max 18 681 
2nd year G-II-5 Min 19 276 

Supervisor Grade 4 
1st year G-II-5 Max 19 882 
2nd year G-II-6 Min 20 555 

Schedule B. 
Memorandum of Agreement. 

The following provisions relating to Hours of Work 
are agreed between the parties. 

(1) Termination. 
(a) An employee subject to the provisions of 

subclause (1) of Clause 8.—Hours of Duty, 
who has not taken any Accrued Days Off 
accumulated during a work cycle in which 
employment is terminated shall be paid the 
total of hours accumulated towards the 
Accrued Day Off for which payment has not 
already been made for periods of two weeks or 
over provided that payment shall be made for 
completed weeks only. 

(b) An employee who has taken any Accrued Days 
Off during a work cycle in which employment is 
terminated shall have the wages due on 
termination reduced by the total days for which 
payment has already been made but for which 
the employee had no entitlement toward those 
Accrued Days Off. 

(2) Workers' Compensation. 
(a) Where an employee is on Workers' Compensa- 

tion for periods less than a total of 20 
consecutive work days in a 12 monthly work 
cycle such employee will accrue towards and be 
paid for the succeeding Accrued Days Off 
following such absence. 

(b) Where an employee is on Workers' Compensa- 
tion for periods greater than a total of 20 
consecutive days in a 12 month work cycle such 
employees will have the period of Workers' 
Compensation added to the work cycle. 

(c) Where an employee is on Workers' Compensa- 
tion for periods greater than 20 consecutive 
work days and an Accrued Day Off as pre- 
scribed in subclause (1) of Clause 8.—Hours of 
Duty falls within the period the employee shall 
be re-rostered for another Accrued Day Off on 
completion of the 20 week work cycle following 
such absence. 

(3) Trade Offs. 
(a) Payment of Wages into Bank Account: 

Amendment to the Agreement to provide for 
the payment into a bank or other account. 
Cheque payments may be substituted for the 
payment of wages prescribed as in Clause 25 in 
cases of genuine hardship. 

(b) Beverage Charges: Where staff consume 
morning or afternoon beverages a charge of 50 
cents per week will be made. 
The charge will be reviewed in relation to the 
annual movement in the CPI as at 31 December 
each year. 

(c) Disciplinary Provisions: Amendment to the 
Agreement to incorporate the disciplinary pro- 
visions pursuant to Part IV of the Public 
Service Act 1978. See Clause 24 (3). 

(d) Study Periods — Trainee Social Trainers: 
Where a trainee social trainer is undertaking a 
period of day or "block study" the trainee will 
not accrue an entitlement to Accrued Days Off. 

(e) Non Payment on Sleep Shift Duty: Officers 
working "sleep shifts" of 12 hours duration 
will continue to be paid eight hours at the rate 
normally applicable, plus the allowance equiva- 
lent to two hours salary prescribed in Clause 7 
(4) (a) until 30 June 1987, notwithstanding any 
changes affecting this provision after 1 
February 1985 to the Social Trainers (Division 
of the Intellectually Handicapped, Mental 
Health Services) Salaries, Allowances and 
Conditions Agreement No. 7 of 1982. 

(f) Use of Private Vehicles on Employer's 
Business: Employees who are required to 
provide a vehicle as a condition of employment 
will be reimbursed according to Schedule I of 
the Public Service Motor Vehicle Allowances 
Award 1976, No. 13 of 1976, for standing costs 
and running costs. 
Employees who are not required to provide a 
vehicle as a condition of employment will, 
when necessary, voluntarily use their private 
vehicles for the employer's business as is the 
current practice, and will be reimbursed 
according to Schedule II or Schedule HI of the 
Public Service Motor Vehicle Allowances 
Award No. 13 of 1976, for running costs. 

(g) Time in Lieu of Overtime: By agreement Social 
Trainers will continue to accept time in lieu of 
paid overtime. 

(h) Restrictive Work Practices: The parties of this 
Agreement will commence negotiations 
towards eliminating restrictive work practices. 
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(i) Meal Break Provision: 
(a) The practice that applies as at 1 

February 1985 in certain areas of Social 
Trainers not claiming their meal break 
during shifts is to continue. 

(b) The practice prescribed in paragraph (a) 
above will continue to apply only to 
employees in the areas prescribed in 
paragraph (a). 

(c) The provisions of paragraphs (a) and (b) 
will continue to apply to the employees 
in the areas prescribed, notwithstanding 
any changes after 1 February 1985 to the 
Public Service Overtime Award No. 10 
of 1978, and/or the Public Service Shift 
Work Agreement No. 24 of 1978. 

(d) The employees prescribed in paragraphs 
(a) and (b) shall not be entitled to over- 
time payment for the time worked after 
the meal breaks not claimed, notwith- 
standing any changes after 1 February 
1985 to the Public Service Overtime 
Award No. 10 of 1978 and/or the Public 
Service Shift Work Agreement No. 24 
of 1978. 

(4) Accrued Days Off: ADO's shall be taken in blocks 
of five, 10, 15 days provided that by mutual agreement 
between employer and employee this practice may be 
varied. 

AWARDS/AGREEMENTS — 
Application for variation of — 

No variation resulting — 

HOSPITAL SALARIED OFFICERS 
(Spastic Welfare). 

Award No. 37 of 1976. 

HOSPITAL SALARIED OFFICERS 
(Private Hospitals). 

Award No. 28 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 373 of 1985. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant 
and Spastic Welfare Association of WA Inc, 
Respondent. 

No. 374 of 1985. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant 
and Attadale Hospital and Others, Respondents. 

Before Mr Commissioner G.L. Fielding. 
The 2nd day of October 1985. 

Mr J.D. Kirwan on behalf of the Applicant. 
Mrs P.E. Bentley on behalf of the Respondents. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
There are two claims currently before the Commission. 
One, Application 373 of 1985 to amend the Hospital 
Salaried Officers (Spastic Welfare) Award 1978, being 
Award 37 of 1976, and the other Application 374 of 
1985, to amend the Hospital Salaried Officers (Private 

Hospitals) Award, 28 of 1977. The first mentioned award 
has limited operation, applying only to salaried 
employees of the Spastic Welfare Association of Western 
Australia Inc. The second mentioned award covers, as its 
name suggests, the salaried employees in the private 
hospital sector of the hospital industry in this State. 

The basis of the proposed amendments lies in recent 
changes to similar awards in the public sector of the 
hospital industry, particularly as they related to the shift 
work arrangements for salaried officers in that sector of 
the hospital industry. In essence, the changes made in the 
public sector of the industry provided that where an 
employee was required to begin or cease a shift between 
the hours of 11.00 p.m. and 7.00 p.m. and no public 
transport was available necessitating the use of a private 
motor vehicle, he or she was to be reimbursed at the rate 
of the appropriate motor vehicle allowance for using his 
or her motor vehicle travelling between his or her 
residence and place of work. 

In eachof these claims the Applicant seeks a similar 
amendment. 

So far as the Spastic Welfare Association Award is 
concerned, the parties admit that there is a direct nexus 
with the awards in the Public Service sector and clearly 
that is a proper admission. The Applicant simply relies 
on that nexus to make the change, although the 
Applicant says there are no people likely to be covered by 
the proposed provision, at least at this time nor is there 
any indication that in the foreseeable future such a 
provision will be relevant. Its argument is that if in the 
future there were to be shift work on the basis outlined in 
the proposed amendment, it would be relieved of the 
obligation to then come to the Commission to make the 
change. The Applicant's aim is to ensure that if and when 
the systems of shift work alters the Award immediately 
covers the eventuality, as apparently was not the case 
with the public sector awards. 

However, in my view that is not enough. It is not a 
proper use of the industrial concept of nexus to follow 
suit for the sake of conformity alone. Were it otherwise, 
there would be no point in having separate awards. The 
Applicant must at least show that there is some relevance 
in the nexus and that thus there is some point in making 
the change sought. On the material put before me there is 
no point in making the change sought. There being no 
other cogent reason for amending the Award I do not see 
it as appropriate to amend it in the way sought at this 
time. Rather I think it incumbent on the Association to 
make application for the appropriate amendment as and 
when a need arises. 

So far as the application to amend the Award for the 
private sector at large is concerned, in my view the case is 
even more clearcut. The Applicant has acknowledged 
that there is no nexus with the public sector awards, at 
least so far as conditions of employment are concerned. 

In the circumstances it is simply not enough for the 
Applicant to say that a change of tire nature it now seeks 
has been made to the public sector of the industry. It is 
incumbent on the Applicant to show that the application 
is strictly justified on its merits. Little or nothing has 
been put in that regard. The Applicant cannot even say 
that the circumstances in the private and public sectors 
are the same. In the public sector the allowances were 
already in existence at least on a de facto basis. There is 
nothing to indicate that is the case in the private sector. 
Further, the allowance in the public sector owes its 
existence primarily to factors peculiar to the public 
sector. 

In the absence of anything of substance being put to 
justify the claim on its merits, and quite apart from any 
considerations of the wage fixing principles, which might 
impose a substantial hurdle to the Applicant's claim and 
quite apart from the other grounds of objection raised by 
the Respondent, the application with respect to the 
private sector in my view is doomed to failure. 

In all the circumstances, I consider the proper order in 
each case is that the claim should be dismissed. 

43471—7 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 373 of 1985. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant 
and Spastic Welfare Association of WA Inc, 
Respondent. 

Order. 
HAVING heard Mr J.D. Kirwan on behalf of the Appli- 
cant and Mrs P.E. Bentley on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the Application be dismissed. 

Dated at Perth this 2nd day of October 1985. 

(Sgd.) G.L. FIELDING, 
IL.S.l Commissioner 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 374 of 1985. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant 
and Attadale Hospital and Others, Respondents. 

Order. 
HAVING heard Mr J.D. Kirwan on behalf of the Appli- 
cant and Mrs P.E. Bentley on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the Application be dismissed. 

Dated at Perth this 2nd day of October 1985. 

(Sgd.) G.L. FIELDING, 
IL.S.l Commissioner 

IRON ORE PRODUCTION AND PROCESSING 
(Goldsworthy Mining Limited). 

Award No. A43 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL COMMISSION. 

No. 232 of 1984. 

Between the Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, Industrial 
Union of Workers, Applicant and Goldsworthy 
Mining Limited, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 20th day of July 1984. 

Mr R.J. Bryant on behalf of the applicant. 
Mr I. Hill on behalf of the respondent. 
Mr D.W. Skipworth on behalf of the Amalgamated 

Metal Workers' and Shipwrights' Union of Western 
Australia and the Australasian Society of Engineers, 
Moulders and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch (Objectors). 

Interim Reasons for Decision. 
THE COMMISSIONER: This application seeks to vary 
the "Iron Ore Production and Processing (Goldsworthy 
Mining Limited)" Award No. A43 of 1981 as varied by 

deleting from Clause 3.—Definitions the words 
appearing under the heading "Building Trades — 
Plumber (62 WAIG p. 211 at pp. 214 and 215) and 
inserting in lieu thereof the following new definition:— 

"Plumber" means an employee employed or 
usually employed in executing any general plumb- 
ing, ship plumbing, gas fitting, pipe fitting, 
leadburning, sanitary, heating and domestic 
engineering, industrial, commercial, medical, 
scientific and chemical plumbing. Without limiting 
the generality of the foregoing, such work shall 
include the following: 

(a) The fixing of all soil, wastes and vent pipes 
to sanitary fixtures in galvanised mild 
steel, copper, brass, cast iron, plastic, 
PVC, sheet metal, asbestos, lead, glass or 
any other materials that may supersede the 
aforementioned. 

(b) Glazed earthenware pipes and fittings, 
fibrolite pipes and fittings, plastic PVC, 
pipes and fittings and any other drainage 
materials that may be introduced in 
connection with pre-cast concrete septic 
tanks, or any other manufactured septic 
tank which has been passed by the Public 
Health Department, soak wells, french 
drains, leech drains, grease traps and all 
forms of effluent disposal. 

(c) The installation of all types of sanitary 
fixtures such as water closets, hand basins, 
sinks, urinals, slop hoppers, bidets, 
troughs and pan washers in stainless steel, 
sheet metal, plastic, PVC, cast iron or any 
other materials that may supersede those 
materials normally used by the plumber. 

(d) The fixing of all water supply pipes in 
galvanised mild steel, copper, brass, cast 
iron, plastic, PVC, fibrolite, stainless 
steel, concrete, hydraulic, aluminium, 
asbestos, lead or any other materials that 
may supersede those materials normally 
used from mains to buildings, swimming 
pools, display fountains, drinking foun- 
tains, ejectors, supply tanks, water fitters, 
water softeners, glass washers, fire services 
including valves and all piping for 
sprinkler work, cooling towers and spray 
ponds used for industrial, manufacturing, 
commercial or any other purposes. 

(e) The installation of all types of hot water 
and heating systems including room 
heaters, sterilisers, calorifiers, condensate 
equipment, pumps, condensers and all 
piping for same in power houses, distribut- 
ing and booster stations, bottling, distil- 
ling and brewery plants in connection with 
solid fuel, solar, fuel oil, gas (LP Town 
and Natural), electric (excluding electrical 
connections), all piping for power or 
heating purposes either by water, steam, 
air for heating, ventilating and air 
conditioning systems and any other equip- 
ment used in connection with medical, 
industrial, commercial, housing, scientific 
and chemical work. 

(f) All piping, setting and hanging of units 
and fixtures for air conditioning, cooling, 
heating, refrigeration, ice making, humid- 
ifying, dehumidifying, the installation of 
chilled water units including pumps and 
condensers, the setting and piping of 
instruments, measuring devices, thermo- 
static controls, gauge boards and other 
controls used in connection with power, 
heating, refrigeration, ventilating, air 
conditioning in manufacturing, mining 
and industrial work. 
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(g) All pneumatic, compressed air and gas 
liners used in connection with above; 
oxygen or similar gases used for medical 
purposes and all piping, valves and fittings 
thereto. 

(h) The installation of centrifugal, propeller 
or other exhaust fans, duct work, fume 
cupboards, registers, dampers, in sheet 
metal, plastics, PVC, stainless steel, 
copper, aluminium or other materials that 
may supersede the aforementioned. 

(i) The installation of irrigation and 
reticulation services in material used by the 
plumbers, mild steel, copper, brass, cast 
iron, plastic, PVC, asbestos, lead or any 
other materials that may supersede the 
aforementioned. 

(j) All gas and arc welding, brazing, lead 
burning, soldered and wiped joints, 
expanding joints used in connection with 
the plumbing. 

(k) The installation of all plumbing, pipe work 
and fittings in ships, airplanes, mobile or 
transportable homes, etc. 

(1) The fitting and fixing of guttering, down- 
pipes, ridging rain heads, fascia capping 
and all other work associated with housing 
commercial and industrial undertakings in 
galvanised iron, copper, aluminium, cast 
iron, PVC, fibreglass, stainless steel, 
asbestos, sheet metal, zinc, galvanised 
corrugated iron, patent steel decking, 
aluminium decking, copper decking, 
corrugated asbestos, galvanised iron 
sheeting, fibreglass, plastic sheeting and 
moulds, fitting of patent roof outlets such 
"Fulgo" in ventilators, skylights and 
such. 

I have italicised the changes which the claimed new 
definition makes in the existing provision. (The 
application also deletes some minor work from the 
existing definition.) 

In explanation of its claim, the applicant pointed out 
that it primarily sought to update its existing definition to 
reflect what was contained in other awards operating 
within the iron ore mining and processing industry (as 
recorded for example in 63 WAIG p. 826 and 63 WAIG 
p. 56) and the state awards to which it is a party in the 
private and public building and construction industry (63 
WAIG p. 2012 and 63 WAIG p. 505). 

In so doing it did not intend in any way to broaden its 
coverage to areas which it had not covered in the past in 
the respondent's operations. (Transcript notes of pro- 
ceedings p. 13) but only to maintain its existing rights. 

The respondent's position, simply stated, was that it 
did not have any valid objections to the proposed 
variation subject to there being no disturbance of 
existing work practices on its sites, although it 
acknowledged that it did not engage in some of the work 
referred to in the proposed definition e.g. ships and 
breweries. 

The objectors analysed the proposed definition in 
some detail drawing attention to some matters which 
were not performed at all in the respondent's operations 
and to other matters which could overlap work within the 
objectors' province such as ventilation and air 
conditioning systems. 

They envisaged that in such latter cases industrial 
disputes could arise upon demarcation issues. 

Additionally they pointed out that if the inclusion of 
the proposed new definition was not going to lead to any 
changes in work practices as undertaken by the Appli- 
cant what point was to be served in so doing? 

In reply the application clarified some aspects of the 
work referred to in its proposed new definition and 
repeated that it did not see the success of its application 
creating any industrial disturbances. 

I reserved my decision with the qualification that if I 
deemed it necessary or desirable in coming to a con- 
clusion I would go back to the parties in an informal 
setting. 

In considering the application I can understand the 
applicant's prime motivation to establish a high degree of 
uniformity in its awards, of the description of the work 
which shall be regarded as being within the province of it 
and its members. 

However, the purpose of a definition of the work of 
particular callings in an award is to relate that work to the 
industry in which it is being performed. To that extent as 
has already been exampled the proposed new definition 
whilst appropriate for the wide range of work 
encountered in commercial, domestic and industrial 
plumbing in industry and the community generally it 
goes beyond the activities carried on by the respondent. 

Accordingly I am not prepared to allow the applica- 
tion in its present form and the parties and the objectors 
are hereby directed to enter into discussions for the 
purpose of: 

(a) Deleting from the proposed new definition any 
work or tasks which those persons agree is not 
performed and/or is not likely to be performed 
in the respondent's operations. 

(b) Clarifying between themselves any work or 
tasks which in the proposed new definition are 
considered likely to disturb existing work 
practices in the respondent's operations. 

To enable those discussions to take place and be 
extensively explored I will take no further action until the 
22nd day of August 1984 and on which day I will re-list 
this matter for a final report from the parties and the 
objectors. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 232 of 1984. 

Between the Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, Industrial 
Union of Workers, Applicant and Goldsworthy 
Mining Limited, Respondent. 

Order. 
HAVING heard Mr R.J. Bryant on behalf of the appli- 
cant, Mr 1. Hill and later Mr M. Diamond on behalf of 
the respondent and Mr D.W. Skipworth on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and the Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch 
(Objectors) and whereas I issued interim reasons for 
decision on the 20th day of July 1984 and whereas I was 
today informed by the applicant that it does not wish to 
proceed any further with this application, the Commis- 
sion pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 23rd day of October 1985. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 



2118 W 65 W.A.I.G. 

AWARDS/AG RE EME NTS — 
Interpretation of — 

GOVERNMENT SCHOOL TEACHERS' 
(Education Department) 

LOCALITY ALLOWANCES AWARD 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T1 of 1985. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Applicant and the Hon. 
Minister for Education, Respondent. 

Before the Commission Constituted by 
the Government School Teachers' Tribunal. 
Mr Commissioner G.J. Martin (Chairman), 

Dr I.E. Eraser (Member), 
and Mr D.G. Powell (Member). 

The 21st day of August 1985. 

Miss E.M. Parker on behalf of the Applicant. 
Mrs J. Harris on behalf of the Respondent. 

Reasons for Decision. 
THE CHAIRMAN: This is the unanimous decision of 
the Tribunal. By this application the applicant seeks a 
declaration of the true interpretation of the provisions of 
paragraph (i) of subclause (1) of Clause 5.—Locality 
Allowances of the "Government School Teachers' 
(Education Department) Locality Allowances" Award 
1984. 

That clause provides so far as it is relevant to this 
application: 

5.—Locality Allowances. 
(1) All teachers employed in localities covered by 

this award shall be paid the locality allowances at 
half the rates contained within the schedule hereto, 
excepting that: 

(i) A teacher whose spouse is not in receipt of 
any district allowance and/or has 
dependant children shall receive the full 
rate. 

(ii) A teacher other than a teacher under (i) 
who is the main support of relatives 
usually resident in this state shall also be 
paid the full rates for the locality in which 
that teacher is employed provided that 
under (i) and (ii) a teacher shall if required 
supply proof that he or she is the main 
support of relatives or that his or her 
spouse does not receive a district allow- 
ance and/or the teacher has dependant 
children. 

The question posed by the application is in essence: 
Is a female teacher whose spouse is in employ- 

ment but not in receipt of any Locality Allowance 
entitled to 100 per cent of the Locality Allowance 
prescribed by the Award? 

The Arguments. 
The applicant argues that the answer is in the 

affirmative whilst the respondent argues that the answer 
is in the negative and that the said teacher is only entitled 
to 50 per cent of the Locality Allowance. 

The question arises out of the case of a married female 
teacher, resident in an area for which a locality allowance 
is prescribed by the award and whose spouse is in 
employment, not within the government sector of 
industry, and who does not receive any locality allow- 
ance. The couple does not have any children. 

The applicant argued that the existing provision was a 
restructured form of previous provisions directed to 
removing discrimination between the sexes. 

The award which it replaced, the' 'Government School 
Teachers' (Locality Allowances)" Award 1981 was 
issued on the 14th day of July 1981. 

That award, in the schedule appended thereto pre- 
scribed one annual rate of locality allowance for 
specified areas. That rate was designated "the family 
rate". 

"Family" was defined in Clause4.—Definitions of the 
award: 

Family means the spouse of a teacher and their 
children. 

Clause 5.—Locality Allowances provided: 
5.—Locality Allowances. 

Teachers employed in the localities covered by 
this award shall be paid Locality Allowances at the 
rates and subject to the conditions following: 

(i) a married male teacher employed in a 
locality mentioned in the schedule hereto 
shall be paid an allowance at the annual 
rate therein prescribed for that locality 
(called "the family rate"). 

(ii) a teacher other than a married male 
teacher who supplies proof to the reason- 
able satisfaction of the Director-General 
that he or she is the main support of rela- 
tives usually resident in the State shall also 
be paid an allowance at the family rate for 
the locality in which that teacher is 
employed. 

(iii) a teacher other than a teacher to whom 
paragraphs (i) or (ii) applies shall be paid 
an allowance of one half of the family rate 
(called "the single rate") for the locality in 
which that teacher is employed, provided 
that in the case of a married female teacher 
whose husband is not a teacher but who is 
employed by the State of Western 
Australia and is in receipt of a district or 
locality allowance the allowance payable 
to such married female teacher shall be at 
the single rate or in such sum as is equal to 
the amount by which the family rate for 
the locality exceeds the amount of the 
district or locality allowance payable to her 
husband whichever is the lesser. 

(iv) Where husband and wife are teachers the 
total of the allowances payable to them 
shall not exceed an allowance at the family 
rate for the locality in which they are 
employed. 
(Our emphasis.) 

In summary the provision said: 
(1) The locality allowance is fixed as a family rate, that 

is for a married male teacher, his spouse and their 
children. 

(2) (a) The family rate was payable to a married male 
teacher with or without dependant children. 

(b) The family rate was payable to a married male 
teacher regardless of whether his wife was in non 
teaching employment and did or did not receive a district 
allowance in such employment. 

(3) An unmarried male or an unmarried female 
teacher shall receive one-half of the family rate. 

(4) A married male teacher and a teachers wife shall 
not receive between them more than the family rate. 

(5) A married female teacher whose husband is not a 
teacher but who is employed by the Government and 
receives a locality allowance shall receive a locality 
allowance of such an amount that their joint allowances 
shall not exceed the family rate. 
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In the proceedings for the 1984 award, the instant 
award, the applicant sought to bring about a situation 
whereby all teachers male or female would receive one- 
half of the family rate with the exceptions contained in 
paragraph (1) of subclause (1) and which it submitted 
means that the family rate is payable to: 

(a) A teacher whose spouse does not receive a 
locality allowance (whether by virtue of not 
being employed or by virtue of being employed 
in a position for which a locality allowance is 
not payable). 

(b) A teacher whose spouse is not in employment 
and has dependent children, and 

(c) A teacher who has no spouse but who has 
dependent children (e.g. a single, widowed, or 
divorced teacher with children). 

The applicant referred us to "Words and Phrases 
Legally Defined" — Volume 1: A-C (Butterworths) p. 84 
on the construction of the words "and/or" and which 
says of those words: 

AND/OR 
There is really a clear understanding what the 

words "and/or" mean. To take one of the simplest 
cases and an obvious case, where there is a charter 
party by which a ship is to proceed to Rotterdam 
and/or Antwerp at charterer's option it means one 
of three things: the charterer may either send the 
vessel to Rotterdam alone, or he may send her to 
Antwerp alone, or he may send her to Rotterdam 
and Antwerp. Now that . . . (is) the ordinary 
business meaning of the words "and/or", Gurney 
v. Grimmer (1932), 38 Com Gas 7, CA, per 
Scrutton, LJ at p. 13. 

Under the previous award the applicant submitted that 
the "family" rate was paid to a married male teacher 
regardless of whether his spouse was in employment or 
there were dependent children whereas a female teacher 
had to prove that her spouse was unemployed and totally 
dependent upon her to qualify for that rate. 

As the respondent had in the formulation of the 
existing award agreed to all of the applicant's claimed 
definitions and did not seek to qualify the entitlement to 
the "family" rate by reference to a dependent spouse it 
could not now seek to rely on such a qualification. 

The reference in the reasons for decision when the 
existing award was issued and which was later referred to 
by the respondent on this question is as follows: 

The terms of the award otherwise have been 
agreed by the parties and effect significant changes. 
It is now agreed that the preference previously 
enjoyed by male teachers should be removed. Here- 
tobefore a male married teacher was entitled to the 
full allowance whether he had a dependent or not 
whereas his female counterpart was required to 
establish that she was supporting a dependent. The 
male teacher now bears the same onus. This change 
is consistent with the terms of the Sex Discrimina- 
tioon Act 1984. 
(Our emphasis.) 
(Page 6 of those reasons for decision.) 

and was not to be considered definitive the applicant 
submitted, but taken for what it was a comment upon the 
apparent changes effected by the parties. So far as the 
applicant is concerned the qualification by reference to 
dependancy only arises under paragraph (iii) of 
subclause (1) of the clause namely dependent relatives 
such as mother, father and the like. 

The respondent submitted that originally back in time, 
married teachers received twice the allowance payable to 
teachers in the Gold Fields and the North West pursuant 
to regulations made under the Education Act. 

Subsequently the 1981 award was issued. Through all 
of that time the allowance was applied on the basis of the 
full rate to a married male teacher and half of that rate to 
a single teacher male or female. 

A married female teacher did not receive any 
allowance unless such a teacher supplied proof that she 
was the main support of relatives residing within the 
State. 

By a policy decision in the 1970's the respondent did 
acknowledge the payment of one-half of the allowance to 
a married female teacher whose spouse was not an 
employee of the State Government (it being presumed we 
assume that an employee of the State Government would 
be in receipt of the same or similar allowance). All those 
practices it was said reflected those applicable to public 
servants in this State. 

Subsequent changes in social attitudes it was 
submitted resulted in legislative action on discrimination 
by reference to sex and equal opportunity resulting in the 
need to re-write various industrial awards and 
agreements. 

In addressing the necessary changes we were referred 
firstly to the transcript notes of proceedings in the matter 
of "The Government School Teachers (Travelling 
Transfer, Relieving and Removal Allowances)" Award 
1984 and during which the award for the Minister for 
Education made the following comments to illustrate the 
relevance of dependancy to the allowances therein 
prescribed. 

That was my next point of discussion in relation 
to our insistence on the inclusion of dependent 
spouse ... if the department does carry the teacher 
and spouse whether that be male or otherwise to the 
north with all of the dependent children that is our 
responsibility . . . but... if the husband spouse, for 
example, gains some employment ... it is quite 
wrong to expect the government employer to pay for 
the trip for a fully employed spouse to come back to 
the metropolitan area once per annum particularly 
of course where the spouses may well have the same 
entitlement through their employment. 
(p. 36) 

From those remarks (and others in that transcript 
which we have not repeated here) and the wording of the 
award made from those proceedings the respondent drew 
the conclusion that the word "spouse" used in the award 
under analysis must be read in the same way namely "a 
dependent spouse". 

Not to do so it was submitted meant an inconsistent 
approach by the award making authority to the same 
type of subject matter and would create anomalies. 

For example a male teacher with a working spouse 
does not receive a travel concession for that spouse 
because she is working yet a male teacher with a working 
spouse who does not receive a district allowance is to 
receive the full district allowance. 

A further inconsistency was suggested in that the 
spouse of a teacher could be in lucrative employment but 
not in receipt of any discernable district allowance and 
on the applicant's construction receive the full family 
rate of Locality Allowance. 

The basic thrust of the respondent's argument was that 
the family rate is only payable to a teacher (male or 
female) who is supporting a dependent. [That dependent 
could be a spouse or a child (or children) or both.] 

In support of that argument the respondent referred to 
pages 10 and 11 of the transcript notes of proceedings 
leading to the issuance of the award and in which its 
advocate said in essence: 

A male teacher of married status presently 
receives the family rate per se regardless of actual 
spouse and/or dependent children. In future that 
male teacher will only receive half the family rate 
unless he actually has a wife or de facto and 
dependents. 

Additionally we were referred to a proposal by the 
Public Service Board to vary the Public Service (District 
Allowances) Award and which places more stringent 
qualifications upon the entitlement to those allowances. 
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As a matter of record that proposal is the subject 
matter of application No. PS A5 of 1985, an application 
for a new Public Service District Allowance Award. It 
proposes a rate for an officer employed in a particular 
district and double that rate if: 

An officer is wholly or substantially supporting: 
A spouse 
or 
A spouse and dependent relatives 
or 
Dependent relatives resident in that district 

That proposal is to be constrasted with the existing 
award and practices which provide that the family rate is 
payable to: 

(a) A married male officer supporting a spouse. 
(b) A married male officer whose spouse is 

employed in private industry. 
(c) A single male officer who is the main support of 

relatives. 
(d) A married female officer supporting a spouse 

and/or dependant relatives. 
Half of the family rate is payable to: 

(a) An unmarried male officer 
(b) A married male officer not supporting a 

spouse. 
(c) An unmarried female officer. 
(d) A married female officer whose spouse is 

employed in private industry. 
Of the remarks in the reasons for decision upon the 

issuance of the instant award and referred to earlier 
herein the respondent said in these proceedings: 

"The male teacher now bears the same onus." 
What is that onus? There can be no argument as to 
that. Only one is stated. The female counterpart was 
required to establish that she was supporting a 
dependent. The male teacher now bears the same 
onus — the onus to establish that he is supporting a 
dependent. 
(Transcript notes of proceedings p. 13.) 

The True Interpretation. 
The principles of interpretation are set out in the 

reasons for decision of the Full Bench in matter No. 192 
of 1983 of 31 May 1983 and in which it was said: 

The proper approach to the interpretation of 
awards is well settled and we adopt the following 
observations which express endorsement of that 
approach. 

. . . speaking generally, awards are to be 
interpreted as any other enactment is inter- 
preted. They lay down the law affecting 
employers and employees in their relations as 
such, and they have to be obeyed to the same 
extent as any other statutory enactment. But at 
the same time, it must be remembered that 
awards are made for the various industries in 
the light of the customs and working conditions 
of each industry, and they frequently result, as 
this award in fact did, from an agreement 
between parties, couched in terms intelligible to 
themselves but often framed without that 
careful attention to form and draughtsmanship 
which one expects to find in an Act of Parlia- 
ment. I think, therefore, in construing an 
award, one must always be careful to avoid a 
too literal adherence to the strict technical 
meaning of words, and must view the matter 
broadly, and after giving consideration and 
weight to every part of the award, endeavour to 
give it a meaning consistent with the general 
intention of the parties to be gathered from the 
whole award. [Geo A. Bond & Co Ltd (In 
Liquidation) v. McKenzie (1929) AR 499 per 
Street J at 503, 504.] 

When the meaning of language, read in its 
ordinary and natural sense, is obtained it is not 
necessary or indeed permissable to look to the 
intention of the parties [See Amalgamated Society 
of Engineers v. Adelaide Steamship Co Ltd 28 CLR 
129 per Higgins J. at 162; and Australian Workers' 
Union v. Abbey (1939) 40 CAR 494; and Collie 
Miners Union v. Amalgamated Collieries WA 
Limited 4 WAIG 179 at 180], 

Where, however, a provision is ambiguous, that 
is, where words are susceptible of more than one 
meaning or may have a broader or narrower inter- 
pretation, it is permissable to have recourse to the 
history of the provision and the intention of its 
framers (Pickard v. John Heine & Son Ltd 35 CLR 1 
per Isaacs ACJ at 10. See also In reGoode, Durrant, 
& Co Ltd 6 WAIG 117). 
(63 WAIG 1159 at 1160.) 

It has also been held that: 
The rule is that words used by the Legislature 

should be given their plain and natural meaning 
unless it is manifest from the general scope and 
intention of the statute that injustice and absurdity 
would result from so construing them [per Jervis 
C.J. in Mattison v. Hart (10)]. 
(31 CLR 290 at 294.) 

and 
It is, in my opinion, a sound rule of statutory 

construction that a meaning of the language 
employed by the legislature which would produce an 
unjust or capricious result is to be avoided. 
(130 CLR 321 at 331.) 

Looking firstly at the wording of paragraph (i) of 
subclause (1) of Clause 5.—Locality Allowances of the 
award, its meaning is capable of discovery, despite its 
grammatical clumsiness by separating the discernable 
alternatives into: 

1. A teacher whose spouse is not in receipt of any 
district allowance and who has dependent 
children shall receive the full rate. 

2. A teacher who has dependent children shall 
receive the full rate. 

That analysis in our view is supported by the alter- 
natives for which "proof" is required in paragraph (ii) of 
subclause (1) and which says so far as it is relevant that a 
teacher shall if required supply proof that: 

(a) His or her spouse does not receive a district 
allowance and/or 

(b) The teacher has dependent children. 

The wording therefore does not permit in our view a 
third alternative as suggested by the applicant, namely 
that: 

A teacher whose spouse is not in receipt of a 
district allowance shall receive the full rate. 

However, that analysis poses several curious results in 
that it imposes the necessity on a teacher and his or her 
spouse to have dependent children to become entitled to 
the allowance and does not distinguish between the 
teacher with a working spouse and a teacher whose 
spouse is not in employment. 

That justifies in our view recourse to the material 
raised by the parties as to what they were endeavouring to 
do with the clause in 1984. 

If we put together the remarks of the applicant in these 
proceedings: 

Under the previous award the full allowance was 
paid to the married male regardless of whether or 
not the spouse was in employment or the teacher 
had dependent children whereas a female teacher 
had to prove by statutory declaration that her 
spouse was totally dependent on her, that is 
unemployed. 
(Transcript Notes of Proceedings p. 4.) 
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and the words of the respondent's agent in the award 
making proceedings: 

You may have a formally married man who would 
get the double rate in his own right and we now 
disentitle the married man to the double rate in his 
own right unless he has dependents. So he can only 
have the double rate now if he takes unto himself a 
wife or a de facto and dependents. I think that is 
probably the change that will occur in concept in 
this award and probably in all of the awards to 
come. 
(Our emphasis.) 
(Transcript Notes of these Proceedings p. 11.) 

and the remarks of the Tribunal earlier herein referred 
to: 

The terms of the award otherwise have been 
agreed by the parties and effect significant changes. 
It is now agreed that the preference previously 
enjoyed by male teachers should be removed. Here- 
tobefore a male married teacher was entitled to the 
full allowance whether he had a dependent or not 
whereas his female counterpart was required to 
establish that she was supporting a dependent. The 
male teacher now bears the same onus. This change 
is consistent with the terms of the Sex Discrimina- 
tion Act 1984. 
(Transcript Notes of these Proceedings p. 13.) 

It would be logical to expect that the teacher referred 
to in paragraph (i) of subclause (1) of Clause 5.— 
Locality Allowances as being entitled to the full rate is 
supporting dependents be they a spouse (as defined) in 
Clause 4.—Definitions or children or both. 

However, paragraph (i) does not say that. It and the 
requirements of proof contained in paragraph (ii) of 
subclause (1) go to whether or not the teacher's spouse 
receives a district allowance or whether the teacher has 
dependent children. 

If the reference to a "spouse who is not in receipt of a 
district allowance" was a method of referring to a spouse 
in employment on the basis that all persons in employ- 
ment receive a district allowance in remote areas and 
therefore no district allowance infers logically no 
employment. 

We find such a proposition hard to accept as it does 
not follow that all employment in remote areas attracts a 
district allowance. Award free jobs such as domestic 
employment, executive and managerial employment and 
some professions would be such cases. 

Accordingly it seems to us that on the wording of 
subclause (1) of Clause 5.—Locality Allowances and the 
apparent intentions of the parties the question posed by 
the applicant must be answered in the negative, that is to 
say: 

A female teacher, whose spouse is in employment 
other than Government employment, and whose 
salary does not contain a district allowance 
component is not entitled to receive the full rate of 
Locality Allowance. 

As the wording of paragraph (i) of subclause (1) of 
Clause 5.—Locality Allowances is in our view 
grammatically defective and as it does not reflect my 
perceived view of what the parties sought to achieve in 
1984, we invite the parties to use this application if they 
wish to effect a consent variation to the clause to remedy 
that defect or to give further effect to their mutual 
intentions. 

If the parties are not of one mind on the manner in 
which the defect to which we have referred should be or 
need be corrected they should proceed by way of an 
application to vary the award. 

CANCELLATION OF 

AWARDS/AGREEMENTS/ 
RESPONDENTS — 

Under section 47 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

File No. 76 of 1980. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of the Metal Trades General Award No. 
13 of 1965 and in the matter of an order pursuant to 
section 47 of the said Act. 

HAVING read and considered the documents relating to 
this matter, there being no party desiring to be heard in 
opposition thereto, and upon being satisfied that the 
requirements of the abovementioned Act have been 
complied with, I, the undersigned, Chief Commissioner 
of the Western Australian Industrial Relations 
Commission, acting on my own motion in pursuance of 
the powers contained in section 47 of the above- 
mentioned Act, do hereby order and declare — 

That from the date of this order the Mercantile 
Press is struck out of the Schedule of Respondents 
to the Metal Trades General Award No. 13 of 1965 
and ceases to be a party to that award. 

Dated at Perth this 22nd day of October 1985. 

(Sgd.) E.R. KELLY, 
Chief Commissioner. 

NOTICES — 
Award/Agreement matters — 

Application No. A25 of 1985. 

APPLICATION FOR AN AWARD 
TITLED "BURSWOOD ISLAND CASINO 

(Employees) AWARD" 

NOTICE is given that an application has been made to 
the Commission by The West Australian Theatrical and 
Amusement Employees Association (Union of 
Employees) under the Industrial Relations Act 1979 for 
the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

Area. 
This award shall have effect over the Casino on the 

area of land occupied by the Burswood Island Resort 
in the State of Western Australia and other Casino 
facilities in any other building or area controlled by the 
Burswood Island Resort as a Casino or Casino Training 
Unit(s). 

Scope. 
This award shall apply to all employees employed by 

the respondent in the callings described in Clause 
19.—Wages of this award. 
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19.—Wages. 
Casino Cashier/Change Clerk 
Senior Casino Cashier/Change Clerk 
Casino Croupier/Dealer 
Casino Inspector/Pit Boss 
Casino Surveillance Operator/Supervisor 
Casino Keno Operator/Banker 
Casino Video Operator 
Any Other Skilled Casino Employee 
Any Other Unskilled Casino Employee 
Casino Unskilled Trainees 
Casino Trainee Inspector 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

K. SCAPIN, 
Registrar. 

November 18 1985. 

Application No. A23 of 1985. 

APPLICATION FOR AN AWARD TITLED 
"BURSWOOD ISLAND RESORT (EMPLOYEES)". 

NOTICE is given that an application has been made to 
the Commission by Burswood Management Limited 
under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This award shall have effect over the area of land 

occupied by the Burswood Island Resort in the State of 
Western Australia. 

4.—Scope. 
This award shall apply to all employees employed by 

the respondent in the callings prescribed in Clause 21.— 
Wages of this award. 

21.—Wages. 
(1) Classifications: 

(1) Chef  
(2) Qualified Cook  
(3) Cook Employed Alone  
(4) Breakfast and/or Other Cooks  
(5) Bar Attendant (Grade 1)  
(6) Bar Attendant (Grade 2)  
(7) Cellarman  
(8) Head Waiter/Waitress  
(9) Head Steward/Stewardess  
(10) Hostess   
(11) Waiter/Waitress  
(12) Steward/Stewardess  
(13) Housekeeper/Supervisor  
(14) Night Porter  
(15) Hall Porter  
(16) Lift Attendant  
(17) Snack Bar Attendant  
(18) Butcher  
(19) Kitchenhand  
(20) Commissionaire and/or Car Parking 

Attendant  
(21) Security Officer  
(22) Timekeeper  
(23) Storeman  

(24) Housemaid   
(25) Laundress  
(26) Cleaner  
(27) Maintenance Man  
(28) Gardener  
(29) Yardman  
(30) General Hand  
(31) Cashier (Grade 1)  
(32) Cashier (Grade 2)  
(33) Cashier (Grade 3)  
(34) Cashier (Grade 4)  
(35) Cashier (Grade 5)  
(36) Senior Cashier  
(37) Croupier/Dealer (Grade 1 — First six months). 
(38) Croupier/Dealer (Grade 1)  
(39) Croupier/Dealer (Grade 2)  
(40) Croupier/Dealer (Grade 3)  
(41) Inspector (Grade 1)  
(42) Inspector (Grade 2)  
(43) Inspector (Grade 3)  
(44) Surveillance Operator  

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated this 30th day of October 1985. 

K. SCAPIN, 
Registrar. 

Application No. 949 of 1985. 

APPLICATION FOR VARIATION OF AWARD 
TITLED "CLERKS' (CONTROL ROOM 

OPERATORS) AWARD NO. 14 OF 1981". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for a variation of 
the above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
published hereunder. 

Scope. 
This Award shall apply to Control Room Operators 

employed in the industries carried out by the respondents 
listed in Schedule "A". 

Schedule "A". 
Respondents — 

Chubb Australia Ltd 
Honeywell Pty Ltd 
Metropolitan Security Services 
Wormald Security 
Australian Locum Medical Service (WA) Pty Ltd 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated this 11th day of November 1985. 

K. SCAPIN, 
Registrar. 
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Application No. A22 of 1985. 

APPLICATION FOR AN AWARD NO. A22 OF 1985 
TITLED "ELECTRONICS INDUSTRY". 

NOTICE is given that an application has been made to 
the Commission by Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth under 
the Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which related to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award relates to the Electronics Industry within 

the State of Western Australia and to all work done by 
employees employed in the classifications shown in 
Clause 27.—Wages and employed by the respondents in 
connection with the making, installing, commissioning, 
repairing and altering, assembling, testing, aligning, 
fault locating, re-winding and re-wiring electronic (either 
analogue or digital) systems, machines, equipment, 
instruments and other apparatus and electrical equip- 
ment interfaced or connected thereto. 

27.—Wages. 
The minimum rates of wages payable weekly to 

employees covered by this award shall be as follows:— 
(1) (a) Adults. 

Electronic Serviceman Level I 
Electronic Serviceman Level II 
Electronic Serviceman Level III 
Electronic Serviceman Level IV 
Electronic Assistant 
Assembler 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated this 23rd day of October 1985. 

K. SCAPIN, 
Registrar. 

Application No. 847 of 1985. 

APPLICATION FOR VARIATION OF AWARD 
TITLED "MATERIALS TESTING EMPLOYEES". 

NOTICE is given that an application has been made to 
the Commission by Association of Draughting, Super- 
visory and Technical Employees (Western Australian 
Branch) under the Industrial Relations Act 1979 for a 
variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

(i) To amend Clause 6.—Definitions and add 
Clauses 6A, 6B and 6C to include classifica- 
tions Technical Assistant (Applied Science), 
Technician (Applied Science), Technical 
Officer (Applied Science) and higher grade 
Technical Officers up to grade 5, who may be 
considered not covered by the abovementioned 
award but for which the Union has constitu- 
tional coverage under Rule 5.—Constitution of 
its registered rules. 

(ii) To add the following industry subheadings with 
representative named respondents listed 
therein: 
Soil and/or Rock and/or Concrete 
Investigation and Field Testing Services and/or 
Laboratories. 
Analytical, Assaying and/or Consulting 
Services (Physical and Biological Applied 
Science). 
Hydrostatis Testing 
Textile and Fibre Testing. 
Geotechnical Consultants. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated this 29th day of October 1985. 

K. SCAPIN, 
Registrar. 

Application No. PSA A23 of 1985. 

APPLICATION FOR AN AWARD TITLED 
"HOSTEL SUPERVISORY STAFF AWARD 1985". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia Incorporated under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

This Award shall have effect throughout the State of 
Western Australia. 

Scope. 
This Award shall apply to all Officers and Temporary 

Officers employed by the respondent to this Award. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

This 11th day of October 1985. 

Application No. PSA AG 5 of 1985. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRI AL AGREEMENT TITLED 

"PUBLIC SERVICE SALARIES AGREEMENT 1985". 

NOTICE is given that an application has been made to 
the Commission by the Public Service Board of Western 
Australia under the Industrial Relations Act 1979 for 
registration of the above agreement. 

As far as relevant, those parts of the agreement which 
relate to area of operation or scope are published 
hereunder. 

Scope. 
This Agreement shall apply to all officers employed 

under and within the meaning of the Public Service Act 
1978-85 except for those officers with salaries or salary 
ranges covered by, or equivalent to, those prescribed for 
the Special Division. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated this 7th day of November 1985. 

K. SCAPIN, 
Registrar 

K. SCAPIN, 
Registrar. 
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Application No. PSA A25 of 1985. 

APPLICATION FOR AN AWARD TITLED 
"SALARIED STAFF WESTERN AUSTRALIAN 

INSTITUTE OF TECHNOLOGY AWARD 1985". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia Incorporated under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

Area and Scope. 
(1) This Award shall operate throughout the whole of 

the State of Western Australia. 
(2) This Award shall apply to all salaried non- 

academic staff employed by the Council, except those 
employed on a casual basis. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated this 11th day of November 1985. 

K. SCAPIN, 
Registrar. 

LONG SERVICE LEAVE — 
Boards of Reference — Special 

BEFORE A SPECIAL BOARD OF REFERENCE. 

In the matter of the Clerks' (Wholesale and Retail 
Establishments) Award No. 38 of 1947 and in the 
matter of a Special Board of Reference established 
thereunder and in the matter of a dispute over the 
rate of payment of pro rata long service leave 
thereunder between Federated Clerks' Union of 
Australia Industrial Union of Workers, WA 
Branch, Applicant and West Australian News- 
papers Limited, Respondent. 

Before Mr T.J. Pope, Chairman, 
Mr C.M. Brown, Employee's Representative, 

and Mr D.M. Jones, Employer's Representative. 
This 10th day of October 1985. 

Mr B. Finlay appeared for the applicant. 
Mr C. Stanley appeared for the respondent. 

Determination. 
MR POPE: This is a matter brought by the Federated 
Clerks' Union of Australia Industrial Union of Workers, 
WA Branch on behalf of Mrs V. Banham, pursuant to 
the combined operation of Clause 27.—Long Service 
Leave of the Clerks' (Wholesale and Retail Establish- 
ments) Award No. 38 of 1947 and Clause 8 of the Long 
Service Leave Conditions (the "Conditions"), as 
prescribed by General Order of the Commission. 

Mrs V. Banham is employed by West Australian 
Newspapers Limited as a phone ad operator. In brief, her 
task is to take advertisements by telephone and by using a 
visual display terminal (VDT) and keyboard, key the 
advertisements into the VDT for later use. 

As far as is relevant to this matter, the relevant clauses 
of the "Conditions" are set out below: 

4.—Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of 

this subclause, be entitled to be paid for each week 
of leave to which he has become entitled or is 
deemed to have become entitled the rate of pay 
applicable to him at the date he commences such 
leave. 

(2) . . . 
(3) . . . 
(4) The rate of pay — 

(a) ... 
(b) shall not include shift premiums, over- 

time, penalty rates, special rates, disability 
allowances, fares and travelling 
allowances or the like. 

(5) . . . 

The Board is required to determine whether or not a 
"visual display terminal allowance" should be included 
in the rate of pay Mrs V. Banham receives whilst she is on 
long service leave. 

The terms of Mrs Banham's employment are covered 
by the Clerks' (Wholesale and Retail Establishments) 
Award No. 38 of 1947. Subclause (5) of Clause 11.— 
Rates of Pay provides amongst other things: 

. . . the basis and terms of employment of casual 
clerks may be varied in any particular case by agree- 
ment in writing between the employer and the 
union. 

An agreement was in fact entered into between the 
parties which was dated 13 April 1978 and titled "Clerks' 
('West Australian' and 'Sunday Times' Special Casual 
Workers) Agreement". The Agreement has never been 
registered at the Commission. 

Clause 5 of that Agreement provides for a base rate of 
payment and is in the following terms: 

5.—Base Rate. 
The base rate of pay for workers the subject of 

this agreement shall be the rate prescribed by the 
Clerks' (Wholesale and Retail Establishments) 
Award from time to time for a 25 years of age clerk 
plus 17/2 per cent loading in lieu of annual leave, 
sick leave and public holidays. The divisor used to 
calculate the hourly base rate shall be 37/2. 

On 19 October 1982 West Australian Newspapers 
Limited communicated the following offer to the 
Applicant Union. 

In response to your claims relating to the VDT 
equipment in the phone ad room, I wish to advise 
that: 

(x) The company is prepared to offer a VDT 
allowance of six per cent of the base rate. 

On 3 December 1982 the Federated Clerks' Union 
responded to the offer in the following manner: 

Further to your letter of 19 October 1982 and our 
discussions on that date concerning rates and 
conditions for our members in the phone-ad room. 

As we advised at that time your offer is generally 
acceptable to us subject to the minor points we 
discussed at that time. We reiterate those points 
hereunder . . . 

VDT allowance — It was agreed that this allow- 
ance will be paid as from the time the system goes 
"live". It will remain as a six per cent allowance 
calculated on the base rate under the Clerks' ("The 
West Australian" and "Sunday Times" Special 
Casual Workers) Agreement and shall not be 
compounded. 
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The "Conditions" were varied by General Order of 
the Commission dated 27 January 1978. At 58 WAIG 
119 the following statement appears: 

In addition to the foregoing variation, the Full 
Bench also varied the Federal standard by substitut- 
ing an employees actual rate of pay for his award 
rate in the provisions relating to payment for long 
service leave ... I am of the opinion that those 
benefits too should be passed on to workers covered 
by awards of this Commission. 

The Full Bench of the Australian Commission referred 
to above gave the following definition (see 1977 AILR 
154): 

"Actual Rate of Pay" is the total amount an 
employee would receive if he were performing his 
ordinary hours of work and shall not include 
overtime, penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances and any other extraneous payment of a 
like nature. 

To determine if the VDT allowance should form part 
of the actual rate of pay, it is necessary to look at the 
genesis of that allowance. Both the respondent and the 
applicant agreed that the introduction of VDT payments 
for the electronic newspaper system in Australia 
commenced with a payment for journalists. That 
payment spread to the printing trades and eventually to 
the clerical side of the newspaper industry. 

In looking at the reason for initially granting the VDT 
allowance to journalists Alley J (see 1980 AILR 154) 
observed: 

The picture which emerges from a consideration 
of all the evidence is that even though the basic 
primary skills of the journalist are unaffected by the 
new technology, the introduction of the VDTs is a 
major development which has had a significant 
impact on the journalists called upon to use them. 
Although take separately, each of the changes which 
are relied upon may be insignificant, their 
cumulative effect together with the general addition 
of mental pressures to which most of the witnesses 
alluded are sufficient to enable me to find that the 
changes do amount to a significant nett addition to 
work requirements. 

The respondent argued that the allowance recognised 
both work value and also some elements of disability. He 
relied on the Industrial Appeal Court case of The 
Western Australian Carpenters and Joiners, Bricklayers 
and Stoneworkers Industrial Union of Workers v. H. 
Falkington, 57 WAIG at 450. In this particular case the 
payment of allowances was excluded from the ordinary 
time rate of pay. However, as a result of that case the 
provisions relating to the rate of pay to be received whilst 
on long service leave were significantly amended. 

At the time of the Falkington case on 27 April 1977 the 
relevant conditions were — 

The ordinary time rate of pay — 
(a) ... 
(b) Shall not include . . . allowances or the 

like. 
The Commission in Court Session amended the 

conditions on 27 January 1978 to read: 
The rate of pay — 

(a) ... 
(b) Shall not include . . . disability allowances 

... or the like. 
The respondent also argued that the allowance 

recognised some elements of disability. 
I do not think this has relevance to the case as the 

genesis of the VDT allowance as established by Alley J 
and previously cited, was "a significant nett addition to 
work requirement". In addition if there could be 
construed to be an element of disability in the VDT 
allowance then the principles established by the decision 

of the Western Australian Commission in Court Session 
in G. Esslemont v. W. Parker 60 WAIG 18, would apply. 
In that particular case an industry allowance which had 
as its basis disability elements was found for the purposes 
of the "Conditions" not to be a disability allowance. As 
a result it was considered as part of the rate of pay for 
long service leave purposes. At page 24 of this case when 
discussing the conditions, Kelly SC made the following 
observation: 

. . . the terms used in the clauses should be 
accepted in their stated form and common usage. 

The exhibits used by both the applicant and the 
respondent referred only to a six per cent VDT 
allowance. Nowhere was the term VDT disability 
allowance referred to. 

The respondent also indicated that the VDT allowance 
could also be considered as a special rate and should be 
excluded on those grounds. I do not accept this argument 
on the grounds just expressed. 

Both the applicant and the respondent agreed when 
introduced that the VDT allowance would not be com- 
pounded. It was suggested by the respondent that this 
was a further reason for not including the allowance in 
long service leave payments. 

The applicant disagreed with the respondent and 
claimed the word compounded only referred to the 
combination of penalty rates. 

After having examined all current Western Australian 
awards in which the word "compounded" appears I 
have come to the conclusion that it can be used in 
different contexts, but generally is associated with the 
double counting of penalties. As the agreement between 
the applicant and the respondent does not provide a 
definition of what compounded means or how it should 
be applied, I cannot accept the respondent's argument 
that the VDT allowance should not be included for long 
service leave purposes for the following reason. 

The "Conditions" themselves clearly specify what the 
rate of pay should be for long service leave purposes and 
any attempt to modify them would necessarily involve 
the Commission in Court Session. This certainly has not 
occurred. 

The Rates of Pay clause of the award itself provides a 
payment for stenographers, comptometers, calculating 
and ledger machine operators and it would only seem 
reasonable that a VDT allowance given its work value 
genesis should be considered in the same light as the 
other forementioned payments. 

I am of the opinion that Mrs V. Banham should 
receive the six per cent VDT allowance as part of the rate 
of pay she receives whilst on long service leave. In 
arriving at this opinion I would make the comment that 
this determination applies only to Mrs V. Banham. The 
circumstances and work patterns of other users of VDT's 
in terms of the rate of payment for long service leave 
purposes would need to be considered on the individual 
facts surrounding each of those cases. 

MR BROWN: I agree with the determination of the 
Chairman. 

MR JONES: The matter for this Board to determine 
concerns the correct payment of an employee whilst on 
long service leave. It is common ground between the 
parties that the employee had completed 15 years' 
continuous service as a casual phone-ad operator with 
West Australian Newspapers. 

There is, also, no argument that during the relevant 
period, the employee was covered by the Clerks' (Whole- 
sale and Retail Establishments) Award No. 38 of 1947. 
By Clause 27 of the award, the Long Service Leave 
Conditions are those prescribed by General Order of the 
Commission (58 WAIG 119). 

In accordance with subclause (5) of Clause 11.— 
Wages of the award, the parties negotiated an agreement 
containing the conditions applicable to the employment 
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of, inter alia, phone-ad telephonists. This agreement 
(Exhibit 2) includes provisions relating to wage rates, 
shift loadings, extra rates for Saturday and Sunday 
work, overtime and several other conditions of 
employment. 

The agreement was entered into on 13 April 1978 with 
effect from 1 January that year. In October 1982 prior to 
the employer's installation of VDT equipment in the 
phone-ad room, the parties agreed as follows: 

Further to your letter of 19 October 1982 and our 
discussions on that day concerning rates and 
conditions for our members in the phone-ad room. 
As we advised at that time, your offer is generally 
acceptable to us subject to the minor points we 
discussed at that time. We reiterate those points 
hereunder . . . 

VDT Allowance — It was agreed that this allow- 
ance will be paid as from the time the system goes 
"live". It will remain as a six per cent allowance 
calculated on the base rate under the Clerks' ("West 
Australian" and "Sunday Times" Special Casual 
Workers) Agreement and shall not be compounded. 

(Exhibit 4.) 
Both parties to those proceedings traced the history of 

the allowance, which had its genesisin the Journalists 
Award (an award of the Conciliation and Arbitration 
Commission), and both generally agreed that the 
allowance recognised an increase in work value and the 
disabilities associated with the operation of the VDT's. 

If the allowances were of the type examined by the 
Commission in G. Esslemont v. W. Parker (60 WAIG 
18) there would be no doubt, in my mind, that it ought to 
be paid to an employee on long service leave. However, I 
believe that the parties have contemplated a payment 
much different in form, and the practice of the 
respondent in the mode of payment of the allowance 
supports this view. 

The agreement entered into on 13 April 1978 and 
referred to above, specifically mentions that the payment 
. .. ' 'will remain as a six per cent allowance . . . and shall 
not be compounded". If the parties agreed that the 
nature and value of the work had significantly changed, 
so as to, in effect, create a new job, it should have lead to 
the creation of a new base rate for the particular 
employee. This was not the result, rather the parties 
agreed that the allowance should not be compounded. 

The verb ' 'compound" means to mix or combine so as 
to create a compound or other product. Had the parties 
agreed to create a new base rate this would have been 
consistent with the usual industrially accepted practice 
and, more particularly, with the natural meaning of the 
word. The parties elected, however, to pay the moneys in 
the form of an allowance which was not to be com- 
pounded (or added to the base rate to create a new rate 
for the job). 

The form of the agreed allowance, and the practice of 
the respondent in not paying the allowance whilst 
employees are on long service leave, is consistent in my 
view, with the provisions of subclause 4 (4) (b) of the 
Long Service Leave Conditions in the award. 

MR POPE: It is the majority decision of this Special 
Board of Reference that the "visual display terminal 
allowance" should be included in the rate of pay Mrs V. 
Banham receives whilst she is on long service leave. 

T. POPE, 
Chairman 

BEFORE A SPECIAL BOARD OF REFERENCE. 

In the matter of the "Landscape Gardening Industry 
Award" No. 18 of 1978 and in the matter of a 
Special Board of Reference thereunder and in the 
matter of a claim for payment of pro rata long 
service leave thereunder between Mr L.J. Johnston, 
Applicant and H.D. Landscaping Services Pty Ltd, 
Respondent. 

Before Mr K. Scapin, Chairman, 
Mr D.M. Jones, Employer's Representative, 

and Mr K.J. Trainer, Employee's Representative. 
The 6th day of November 1985. 

Mr G.L. Burns on behalf of the applicant. 
Mr D.J. Gaines on behalf of the respondent. 

Determination. 
MR SCAPIN: This is a matter brought by the applicant, 
Mr Johnston, pursuant to the combined operation of 
Clause 17.—Long Service Leave, of the Landscape 
Gardening Industry Award No. 18 of 1978 and the Long 
Service Leave Conditions as prescribed by the 
Commission in Court Session on 15 December 1977 and 
published in Volume 58 of the Western Australian 
Industrial Gazette at pages one to six inclusive (the 
Conditions). 

The conditions, in so far as they are relevant are as 
follows — 

1.—-Right to Leave. 
A worker shall, as herein provided, be entitled to 

leave with pay in respect of Long Service. 

2.—Long Service. 
(1) The long service which shall entitle a worker to 

such leave shall, subject as herein provided, be 
continuous service with one and the same employer. 

(2) . . . 
(3) . . . 
(4) . . . 
(5) . . . 
(6) . . . 

3.—Period of Leave. 
(1) The leave to which a worker shall be entitled 

or deemed to be entitled shall be as provided in this 
subclause. 

(2) . . . . 
(3) . . . where a worker has completed at least 10 

years' service but less than 15 years' service since its 
commencement and his employment, is 
terminated — 

(i) ... 
(ii) in any circumstances, otherwise than by 

his employer for serious misconduct; 
the amount of leave shall be such proportion of 13 
weeks' leave as the number of completed years of 
such service bears to 15 years. 

(4) . ■ . 
(5) . . . 
(6) . . . 

4.—Payment for Period of Leave. 
(1) . . . 
(2) . . . 
(3) . . . 
(4) The rate of pay — 

(a) ... 
(b) shall not include shift premiums, 

overtime, penalty rates, special rates, 
disability allowances, fares and travelling 
allowances or the like. 

(5) 
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5.—Taking Leave. 
(1) • ■ • 
(2) In the case to which . . . paragraph (3) of sub- 

clause 3 applies ... is terminated before such leave is 
taken or fully taken the employer shall, upon 
termination of his employment . . . pay to the 
worker, ... a sum equivalent to the amount which 
would have been payable in respect of the period of 
leave to which he is entitled or deemed to have been 
entitled and which would have been taken but for 
such termination. Such payment shall be deemed to 
have satisfied the obligation of the employer in 
respect of leave hereunder. 

The agreed facts are these. Mr Johnston was con- 
tinuously employed by the one employer H.D. Land- 
scaping Services Pty Ltd from 5 November 1972 until 23 
March 1984 on which latter date his services were 
terminated by his employer for reasons other than 
misconduct or unsatisfactory service. 

The unanimous decision of the Board is that Mr 
Johnston is entitled to be paid in lieu of long service leave 
for such proportion of 13 weeks' leave as the number of 
completed years of service, in this instance 11, bears to 15 
years. Further, in respect of such entitlement Mr 
Johnston is entitled to the base rate of pay to which he is 
entitled under the award, plus the over award payment 
for the ordinary hours of duty, which payment the Board 
believes is consistent with Clause 4 (4) of the Conditions. 

SECTION 23 — 

Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 699 of 1985. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 7th day of October 1985. 

Mr G.W. Morrow and with him Mr O.L. Ihlein on 
behalf of the applicant. 

Mr B.M. Wilson and with him Mr G. Ivory on behalf 
of the respondent. 

Reasons for Decision. 

THE COMMISSIONER: This is a section 23 application 
by Mt Newman Mining Co Pty Limited (the applicant) in 
which I am asked to approve the dismissal of two of its 
employees for fighting during working hours. The 
application is opposed by the Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers (the respondent). 

The dismissed employees are Mr Boris Karsch and Mr 
Russell White. Both men are ore handling equipment 
operators with satisfactory employment records. Mr 
Karsch is married with two children and has been 
employed by the applicant for eight years, while Mr 
White is single and has been employed by the company 
for five years. 

It was agreed between the applicant and respondent 
that in the event of my finding that the dismissals were 
not justified and some other form of penalty was 
appropriate I should make some guidelines available for 
future similar cases. I intend to give brief reasons now in 
respect of both employees and to make the guidelines, 
with reasons, available later. 

I must say that I have considerable difficulty with the 
proposition that two employees who fight on the job 
should, automatically, be summarily dismissed. To be 
sure, fighting is an act of misconduct, but it may or may 
not be serious enough to justify the ultimate sanction. Of 
course, I have the utmost regard for the applicant's 
concern over its responsibility for providing and main- 
taining a safe system of work and also its reluctance to 
subscribe to a second chance policy through fear of 
encouraging self help remedies and creating disincentives 
against employee use of proper channels when disagree- 
ments or provocations arise on the job. But opposed to 
this there is the burden of proof which in a case of 
summary dismissal lies on the company. This burden is 
not discharged, or shifted, by showing that a misconduct 
occurred; the company must show that the misconduct is 
so grave as to justify a conclusion that the contractual 
relationship between it and the employee is not 
sustainable. That is to say, an essential element in the 
relationship is destroyed. 

In the case of both employees I find that the applicant 
has not discharged the burden of proof and I will not 
confirm the dismissals. However, I think that orders for 
alternative measures are appropriate for the following 
reasons. 

Mr White has made it clear indeed that he struck Mr 
Karsch deliberately and hard and I think it would be 
reasonable to say that Mr White received at least one 
good blow in return. There was bruising and bleeding to 
each man although there appear to be no complications 
of any sort. I am satisfied that Mr Karsch was partly 
responsible for the events that occurred though I am also 
satisfied that Mr White could have chosen to prevent the 
incident from becoming as serious as it did and I 
apportion the greater blame to him. 

I am of the opinion that neither man would become 
involved in a similar incident in future having been made 
aware of the consequenses. But should either have any 
doubts, each should now consider himself warned that 
proof of being involved in another similar incident will 
almost certainly mean instant dismissal. 

I have decided that in addition to this warning Mr 
White should be suspended without pay for a period of 
three weeks and Mr Karsch should be suspended without 
pay for a period of two weeks. 

Finally, I draw attention to the fact that clear and 
regularly conveyed advice to each employee that it is an 
offence to engage in fighting during working hours and 
that instant dismissal is likely to follow such conduct, is, 
if fighting occurs, strong prima facie evidence of 
unreliability in that the employee is likely to disregard 
lawful and reasonable orders. Obviously, such a warning 
might be crucial in discharging the burden of proof and 
the respondent union will be well advised to draw this 
matter to the attention of its members. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 699 of 1985. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and the Australian Workers' Union West Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Mr G.W. Morrow and with him Mr 
O.L. Ihlein on behalf of the applicant and Mr B.M. 
Wilson and with him Mr G. Ivory on behalf of the 
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respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Mr R. White be suspended without pay for a 
period of three weeks and Mr B. Karsch be 
suspended without pay for a period of two weeks 
from their employment with Mt Newman Mining 
Co Pty Limited. 

9. What is the likely reaction of others in the work- 
force if the employee is not dismissed? 

10. Employees age, length of service, standard of 
service, family situation, nature of occupation, financial 
situation? 

11. General level of unemployment in the community? 

Dated at Perth this 7th day of October 1985. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 699 of 1985. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and the Australian Workers' Union West Australian 
Branch, Industrial Union of Workers, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 31st day of October 1985. 

Mr G.W. Morrow and with him Mr O.L. Ihlein on 
behalf of the applicant. 

Mr B.M. Wilson and with him Mr G. Ivory on behalf 
of the respondent. 

Further Reasons for Decision. 
THE COMMISSIONER: On 7 October 1985 I issued my 
reasons for decision with regard to my order in this 
matter and advised that I would give consideration to the 
schedule setting out proposed guidelines to be followed 
by the Company and union representatives in future 
cases where employees are guilty of fighting while at 
work and a penalty other than dismissal is considered 
appropriate. 

I note that the proposed guidelines have the endorse- 
ment of the respondent union and I believe they will be 
accepted by other unions as well. I endorse each of the 
items as being relevant to a proper fixation of penalties 
believing that overall they provide eminently fair and 
reasonable standards. I will attach the proposals to these 
reasons in order that they be published. 

Schedule. 
1. Did the employee engage in provocation of some 

kind? 
— nature of provocation? 
— extent of provocation? 

2. What was the nature of the altercation? 
— attempted assault? 
— punch? 
— numerous punches? 
— open handed slap? 
— verbal abuse? 
— kicking, kneeing etc? 

3. Did the employee use physical means to defend 
himself? 

4. Did the employee retaliate to physical assault? 
— who took physical action first? 

5. Did the altercation result in personal injury, 
damage to property? Was there potential for such injury 
or damage? Degree of injury or damage? 

6. Has the employee been warned that fighting will 
result in dismissal? 

— When? How? 
7. In what environment did the altercation occur? 

— safety 
8. What is the likelihood of a recurrence if the 

employee is not dismissed? 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 669 of 1985. 

Between Federated Clerks' Union of Australia, Industrial 
Union of Workers, Western Australian Branch, 
Applicant and Bristile Limited, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 23rd day of October 1985. 

Mr L.J. Irwin appeared for the applicant. 
Mr R.H. Gifford appeared for the respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript of proceedings as 

edited by Mr Commissioner J.F. Gregor.) 

THE COMMISSIONER: I have had an exposure to the 
facts in this matter, in application No. 282 of 1985 and on 
that basis and with what I have heard in these pro- 
ceedings I am confident to be able to express my decision 
about this matter now. 

The record in application No. 282 of 1985 discloses 
clearly that there had been occurring at Bristile, over a 
period, a series of rationalisations. They started with the 
formation of Metropolitan Brick, as a separate division 
and the transfer of maintenance that had been hitherto 
done in connection with brick production from the 
engineering division into that separate division. There 
were other closures as well. The stainless steel division 
had closed and the pressing section had been relocated. 
That too had caused a further reduction in maintenance 
services. 

The pipe division had closed and again that affected 
maintenance services. A downturn in sales in the roof 
division also occurred and that affected the maintenance 
requirements as well. 

I found in application No. 282 of 1985 that the claim 
by Mr Bracken for a declaration pursuant to section 29 
(b) (i) was misplaced and that the reality of the situation 
was that there was no question of unfairness concerned 
in the termination. I found that on the evidence, as was 
then presented to me, there had been not only the 
transfer of work away for the Engineering Division but 
there had been a change in management style in the 
company, there had been a divisional decentralisation 
such that the Engineering Division, in the form that it 
was originally set up, and when I say originally for the 
purpose of this case I mean from the time Mr Bracken 
was first employed; had changed. There was no longer 
any work available for him and I found it justifiable that 
the Company could terminate his services in those 
circumstances. 

That is the history in the matter. I also was told in that 
case that there had been other terminations of which Mr 
Bracken's had been one; the first in a sequence. So on the 
basis of that evidence together with what has been said in 
these proceedings I cannot see that Mr Bracken, in 
respect of his termination, is in any different position to 
the other persons who have had their services terminated. 
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I believe if the reasons first given to me in application No. 
282 of 1985 are correct then the basis of the termination 
of his services was because the work which he was 
employed on was no longer there for him and he was 
redundant, in the same way as the draughtsmen were 
redundant. I do not accept the proposition that the 
draughtsmen were made redundant because they were 
replaced by contract draughtsmen. 

There was an implication in the submissions that the 
draughtsmen were replaced by contractors and for some 
reason this effected the quantum of compensation given 
to them but this does not mean that if Mr Brackens 
termination is connected with installation of mechanisa- 
tion that he should have the value of any compensation 
assessed referenced to the cost of the Company of 
installing the equipment. I think there are other more 
appropriate measures. 

There are recent developments in the case law which go 
to the question of compensation in redundancy. There is 
the Federal Termination, Change and Redundancy Case 
(Prints F6230 and F7262). The formula erected in that 
case was applied in this instance by the Company to 
redundancy settlements for draughtsmen. It did so 
obviously on a sober judgment of what was right in the 
circumstances for the draughtsmen. It may well be that 
the structure of that case, in terms of the recognition it 
gives for service is not suitable, or some people find that 
it favours short term service in an advantageous way. 
The future will see whether that formula is modified. 
However this Commission did not accept that in the test 
case in this jurisdiction (65 WAIG 881). This Commis- 
sion was unable to accept the propositions embodied in 
the Federal Decision because the approach of the Appli- 
cants (in 65 WAIG 881) deprived it of the benefit of any 
argument on the philosophic basis of the claims. This 
Commission opted for the procedure it has used in the 
past, that is to examine the individual circumstance and 
decide what is right and equitable in those circumstances. 

An indication that type of approach has continued was 
an example referred to by Mr Irwin today. It was a 
decision in the Linley Valley case (65 WAIG 1456) which 
dealt with the question of redundancy at the Linley 
Valley Abattoir. In that decision it was found that there 
were no grounds in the meat industry to apply redun- 
dancy payments because it was seasonally based. It was 
not a suitable industry because of the structure of it and 
the way it operates but the employer in that case had 
chosen to make a particular type of settlement and confer 
upon one group of workers only. 

That settlement was not imposed upon the employer in 
any sense. It is one which he decided to grant himself but 
what he did, in the final analysis, was create a situation 
where persons who had been involved in the exercise of 
production for the company were, by virtue of the 
payments received, given a differential recognition of 
that service. The formula devised in the Lineley Valley 
case was designed to create as close a correction to the 
imbalance created by the action of the employer in that 
case as was practicable. The Decision created a formula 
which resolved the imbalance in reward or compensation 
which different groups of employees received on com- 
pletion of their services at Linley Valley. 

That judgment was applied on the basis of equity. 
When the same circumstances are applied in this case, in 
my mind it is not so much a question of what are the 
appropriate formulae for redundancy cases. It is not so 
much a question of examination of the normal policy of 
Bristile; that is payment of 50 per cent of long service 
leave up until a period of six years and than 100 per cent 
thereafter. It is not a question of examination of the 
policy because in reality, that policy was not followed. 
Something else was done. 

There was a decision made to recognise persons whose 
services were terminated, for the reasons disclosed in the 
evidence in application number 282 of 1985, which was 
accepted in this case. On the evidence in that case, Mr 
Bracken's services were terminated for the same reasons 
as the other employees, albeit he was the first. 

In my view, the evidence has not been varied in any 
way today nor, I must say, has the respondent attempted 
to vary it. 

My view of the matter is that Mr Bracken is in the same 
situation as the draughtsmen. I do not make any 
comment about the question of length of service and its 
appropriateness in cases of redundancy at all. What I do 
say is that he should not be placed in a position which is 
differentially disadvantageous to him as opposed to 
other people whose services were terminated for the same 
reasons. 

I therefore am prepared to issue an Order pursuant to 
section 23 as requested by the applicant in this case. That 
Order will provide that Mr Bracken receive a payment on 
the same basis as that applied in respect of draughtsmen 
in the Engineering Division who had their services 
terminated for the same reasons as Mr Bracken. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 669 of 1985. 

Between Federated Clerks' Union of Australia, Industrial 
Union of Workers, Western Australian Branch, 
Applicant and Bristile Limited, Respondent. 

Order. 
HAVING heard Mr L. J. Irwin on behalf of the applicant 
and Mr R.H. Gifford on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Respondent pay to the Applicant the 
sum of $2 719.04 to be paid within 21 days of the 
date hereof. 

Dated at Perth this 23rd day of October 1985. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner 

SECTION 29 (b) — 

Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 483 of 1985. 

Between Debbie Adams, Applicant, and Abbeyfield 
Pty Limited (trading as Plumbing Products), Res- 
pondent. 

Before Mr Commissioner O.K. Salmon. 
The 3rd day of October 1985. 

Mr G.G. Young on behalf of the applicant. 
Mr B.D. Williams on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a section 29 (b) (i) 
matter in which Mrs Debbie Adams (the applicant) 
claims she was unfairly dismissed and seeks an order for 
compensation against Abbeyfield Pty Ltd, trading as 
Plumbing Products (the respondent). 
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The applicant commenced employment with the 
respondent on 11 July 1980 and was employed in a 
capacity described as "Girl Friday" which comprised a 
number of tasks around the office. It was agreed that the 
applicant's employment was subject to an award in 
which maternity leave entitlements are prescribed and 
that she began such leave for a period of 12 months on 29 
June 1984. 

According to the applicant's testimony she attended a 
Christmas function arranged by the respondent in 
December 1984 where she engaged in conversation with 
Mr Warren, a director of the company. During this 
conversation she was told that work was very low and 
that the company was to acquire a computer. It was 
suggested by Mr Warren that she look for other 
employment because her job prospects with the 
respondent did not look good. She agreed to do this, as a 
friend, but insisted that if she was unsuccessful she had a 
right to be re-employed. Some two weeks before 24 May 
1985 the applicant rang Mr Warren to enquire about her 
position and was told that her job was virtually obsolete 
because of the computer. She was also told that if she 
returned life would be made uncomfortable for everyone 
through lack of work and that after her return her job 
would not last longer than one to four weeks. On 24 May 
1985 the applicant rang Mr Warren again to find out if 
anything had changed. Mr Warren told her the job did 
not exist. She then requested a reference because her job 
with the respondent was the only job she had since 
leaving school and she would need to account for her 
time to any prospective employer. The applicant was 
adamant that at no time did she say that she did not want 
her job back or that she would not be returning. 

The case for the respondent is that at the Christmas 
party the applicant was told by Mr Warren that nothing 
had been decided about her job. In February 1985 the 
applicant rang Mr Warren suggesting that on her return 
she would be given the job of the senior office woman. 
Mr Warren told her that he did not think she was capable 
of filling that position. Shortly afterwards, the applicant 
rang Mr Warren again to ask for his views about her 
future and whether she should seek employment 
elsewhere. She was told that non one would be sacked to 
make a job for her and that she would occupy her old 
position when she returned. Mr Warren explained that 
under the award he was obliged to employ her and that he 
would do so; however if her job was not to her liking he 
would help her find a job elsewhere. On 22 May 1985 the 
applicant rang again to advise that she could find no 
other work and that she would have to insist on 
returning. She was told that since February a computer 
had been installed which performed many of the duties 
previously undertaken by her. Therefore, apart from 
answering the phones other work would have to be found 
for her. On 23 May the applicant rang to advise Mr 
Warren that she did not believe what she had been told 
about the computer and that because of the company's 
attitude she would not be returning. She asked Mr 
Warren to arrange for a reference to be made up for her 
and advised that she would pick it up on Friday 24 May. 
The applicant did not call to pick up the reference until 
Monday 27 May. At this stage she delivered a note to say 
that she wished to discuss her employment, but no action 
was taken by the respondent because of her resignation 
on 23 May. 

From these accounts of the respective arguments it will 
be seen that the issue between the parties is whether the 
applicant resigned or whether she was dismissed. 

It is fundamental in the opposition to the claim that 
jurisdiction to deal with this matter is lacking because, 
indeed by admission in cross examination, the applicant 
was never dismissed; that is 'to say, told that her 
employment was ended. Of course this defence is 
overcome by showing that there was a constructive 
dismissal; but the difficulty for the applicant may be 
unsuperable since it is admitted on her behalf that if a 
constructive dismissal is defined according to the 
meaning discussed in Roberts v. Prince Alfred College, 

46 SAIR 598 (per Olsson, P.) there was no dismissal in 
this case. Simply put the rule discussed in Robert's case is 
that a constructive dismissal occurs when an employee is 
effectively forced to resign. In my opinion such is the 
onus on the applicant in this case and the question of 
jurisdiction will be answered according to whether this 
onus is discharged. 

The mainstay of the case for the applicant, in reply 
based on an analysis of the evidence, is that by its actions 
the respondent repudiated the contract of service thus 
entitling the applicant to terminate the contract with an 
expectation of compensation for wrongful dismissal. 
Even if I accept this contention it remains beside the 
point. As I have already said, to establish jurisdiction 
there must be a constructive dismissal and this was not 
shown. 

The applicant was not effectively forced to resign. She 
had an option to return even though, according to her 
evidence, for a short period. The respondent's case, 
accepted by implication in the mainstay of the 
applicant's case, was that at no time was the applicant 
told she would not have a job when she returned. When 
narrowed to this point, and I think properly so, to accept 
that the applicant was forced to resign, or put another 
way, had no reasonable alternative than to resign, 
requires that I speculate about wht would have happened 
after her return. I am unable to do that and, accordingly, 
I think the case must be dismissed for lack of 
jurisdiction. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 483 of 1985. 

Between Debbie Adams, Applicant and Abbeyfield 
Pty Limited (trading as Plumbing Products), Res- 
pondent. 

Order. 
HAVING heard Mr G.G. Young on behalf of the 
applicant and Mr B.D. Williams on behalf of the 
respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That this matter be dismissed. 

Dated at Perth this 3rd day of October 1985. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 707 of 1985. 

Between Stewart Phillip Blench, Applicant and Midland 
Brick Co Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of October 1985. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 439 of 1985. 

Between Graham Atlee Bowra, Applicant and Super- 
bowl Pty Ltd, Respondent. 

A preliminary conference was held before Mr 
Commissioner J.A. Negus on the 9th day of September 
1985, pursuant to section 29 of the Industrial Relations 
Act 1979, to deal with the alleged unfair dismissal of an 
employee. 

The respondent agreed to pay the applicant the sum of 
$727.66 in full and final settlement of the matter and 
without prejudice. 

This matter is therefore concluded. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 497 of 1985. 

Between Dennis Brown, Applicant and Artra Designs, 
Respondent. 

Order. 
HAVING heard Miss F.C.E. Davis (of Counsel) on 
behalf of the applicant and Mr J.H. Flannigan (of 
Counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the respondent pay to the applicant the sum 
of $300 on or before 11 October 1985. 

Dated at Perth this 7th day of October 1985. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 329 of 1985. 

Between Brian William By field, Applicant and Sanroy 
Chemicals, Respondent. 

Before Commissioner J.A. Negus. 
The 26th day of September 1985. 

Mr G. Young appearing on behalf of the Applicant. 
Mr J. Uphill appearing on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application pursuant 
to section 29 (b) (ii) of the Industrial Relations Act 1979, 
for an order that the respondent pay to the applicant the 
following sums of money relating to the applicant's 
employment by the respondent from 1 August 1984 until 
15 April 1985. 

(1) Holiday pay—prorata $959.54 
(2) Two weeks' pay — withheld $693.60 
(3) Two weeks'commission $210.00 
(4) Part telephone Account $105.42 

The facts of the matter may be shortly stated as 
follows. 

The applicant, Mr By field was a sales representative 
for Peerless Emulsions and in the course of his duties he 
became well acquainted with Mr Arnold a director of the 
respondent company, Sanroy Chemicals, which has 
previously been Repair-It Industries. Over a period of 
some weeks Mr Arnold persuaded Mr Byfield that he 
should leave Peerless and work for Sanroy Chemicals as 
a marketing representative. The negotiations or discus- 
sions were ongoing and another director, Mr Zandona, 
was involved in the decision making process. 
Unfortunately there was no written contract or letter of 
appointment, indeed there was no single meeting at 
which all the terms of agreement were discussed and thus 
the dispute between the parties boils down to what in fact 
the terms of the contract were. 

Mr Byfield commenced working for the company on 1 
August 1984. His salary was $18 000 per annum, he was 
supplied with a vehicle of his own choice and he was to 
receive a commission of 10 per cent on gross sales. His 
telephone account and certain expenses were to be paid 
and he was to receive normal or standard benefits as 
regards sick leave, annual leave with 17 Vi per cent 
loading and so on. He was Sales Manager and was 
virtually in full control of the marketing operation. 

The main thrust of Mr Byfield's argument is that to 
persuade him to join the company he was promised that 
they would improve upon his situation with Peerless by 
matching all the basic conditions and giving him a higher 
salary and a preferred car. Since he was a salesman 
covered by the Commercial Travellers' and Sales Repre- 
sentatives' Award No. 43 of 1978 when he worked for 
Peerless he contends that the award encompasses the 
minimum conditions of his agreed contract of service 
and provides the guide for those specific items which may 
not have been raised in the discussions between the 
parties. Mr Byfield in his evidence claimed that pro rata 
annual leave, expenses, telephone account and a clothing 
allowance were all items which were specifically 
mentioned in the discussion. Mr Arnold could not 
remember them all being discussed but admitted to not 
having a very precise memory of the events. Mr Zandona 
was adamant that he had not discussed such items but 
admitted that his role was one of final approval after 
most of the arrangements had been made between Mr 
Byfield and Mr Arnold. In any event evidence was 
adduced by Mr Young which indicated that by 
performance the company had indeed honoured a 
commitment to bereavement leave, telephone accounts 
and commissions together with expenses and clothing 
claims. 

The commission arrangement was altered by mutual 
agreement in late August. Mr Byfield wished to employ 
another salesperson and it was agreed that his 
commission should be based on 1 Vi per cent of total sales 
instead of the 10 per cent previously arranged. Mr 
Arnold indicated in his evidence that the alteration was 
based on the low profit margins involved in many of Mr 
Byfield's sales but nothing turns on that question. 

On Tuesday 9 April 1985 Mr Byfield was informed 
that he had been replaced as Sales Manager by a Mr 
Dolman. Mr Byfield says that he offered to resign 
immediately but the directors said that they wanted him 
to stay on. They indicated that all his conditions would 
remain undiminished but he would no longer be in 
control of the sales operation. Mr Arnold and Mr 
Zandona agreed in their evidence that these were the new 
arrangements. It is also undisputed that Mr Byfield was 
reluctant to continue and agreed to a trial period of 60 
days. 

It seems that Mr Byfield gave further thought to his 
position during the following weekend and on Monday 
15 April at about 3.00 p.m. he handed to Mr Zandona a 
letter in which he indicated his unwillingness to be 
associated in any way with the new Sales Manager and his 
desire to sever his connection with the company, for their 
mutual benefit, as soon as possible. 

43471—8 
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Later that afternoon there were discussions between 
Mr Byfield on the one hand and Mr Zandona together 
with a Mr Lance who was company accountant. Mr 
Byfield could not be persuaded that he should continue 
working for the company; it was his view that it was in 
everyone's best interests that he leave immediately. Mr 
Zandona would have preferred him to stay on until a 
replacement could be found. In the end they shook 
hands, Mr Byfield surrendered his car keys and left. Mr 
Young says that was an indication of an agreement, 
albeit reluctant, that a period of notice had been waived. 
Mr Zandona says that the handshake was nothing more 
than civilised behaviour, indicating that they parted as 
friends. 

Mr Young has suggested that the Commission should 
adopt the test of the "officious bystander" to discover 
the terms of Mr Byfield's contract of employment. He 
drew attention to the advice of one Brian Brooks in the 
text "Contract of Employment" at page 32 — 

Equal difficulty is encountered in satisfactorily 
explaining the judicial approach to the factual 
circumstances of the parties and the spelling out, 
and reading in, of implied terms — terms, that is, 
implied from the conduct of the parties and the 
factual nature of their relationship. Briefly put, the 
test is that of the "officious bystander", a fictional 
yardstick whose wisdom is engaged to answer the 
question: if the parties had thought about the matter 
would they have said, "of course we intended such 
and such"? At best this imputing of the tacitly 
agreed term is only one of many measures which the 
courts will apply to determine the terms of the 
agreement. Essentially, the courts must balance the 
factors using a rough concept of reasonableness and 
it is apparent that each case will be determined on its 
own facts. 

A useful summary of the principles to be followed in 
disputes of this nature can be found in the decision of 
Halliwell C. in the matter of Peter Taylor v. Farquies 
Restaurant (60 WAIG p. 1285). Our attention is directed 
therein to the following references: 

Liverpool City Council v. Irwin and another (1972 2 
All ER at 39). 
Rygate v. Union Manufacturing Company (1918 1 
KB at 592). 
Lister v. Romford Ice and Cold Storage Co Ltd 
(1957 1 All ER at 125). 

Halsbury's Laws of England (Third Edition, Volume 8 
at 122 and 123) states the problem in similar vein to 
Brook (supra) but with more authority:— 

212. Implication of terms. In construing (s) a 
contract, a term or condition not expressly stated 
may, under certain circumstances, be implied by the 
court (a), if it is clear from the nature of the trans- 
action or from something actually found in the 
document (b) that the contracting parties must have 
intended such a term or condition to be a part of the 
agreement between them (c). Such an implication 
must in all cases be founded on the presumed 
intention of the parties and upon reason (d) and will 
only be made when it is necessary in order to give the 
transaction that efficacy that both parties must have 
intended it to have (e), and to prevent such a failure 
of consideration as could not have been within the 
contemplation of the parties (f). In every case the 
question whether an implication ought or ought not 
to be made will depend on the particular facts; 
consequently it is neither possible nor desirable to 
lay down any hard and fast rules on the subject, and 
it must be remembered that the construction of one 
contract will afford but little guidance for the 
construction of another unless the facts and 
surrounding circumstances are practically identical 
(g). 

Halliwell C. went on to clarify the task which the 
Commission faces and his statement is worthy of 
repetition for its succinctness:— 

The Commission is required by section 26 of the 
Act to exercise its jurisdiction according to equity, 
good conscience and the substantial merits of the 
case and this command might be summed up by 
saying in a "reasonable" manner. However, 
because of the wording of section 29 (b) (ii) it 
appears to the Commission that its task is the 
ascertainment and enforcement of existing legal 
rights. Thus, if I have correctly understood the law 
(ibid), it is simply not open to the Commission to 
decide what might reasonably be contained in a 
particular contract of service by implication and 
then enforce such terms. The Commission's task is 
to ascertain, from the submissions and evidence, 
what were the terms, of the contract of service, on 
balance of probability and enforce only those terms 
not honoured. 

In the instant case, the Commission does not need to 
search for implied terms in the contract. Mr Byfield's 
evidence is clear and forthright. He claims that the terms 
which persuaded him to leave his former employment 
were that his position would be markedly improved and 
that this meant that his minimum conditions would be 
those in the Award which formerly protected him. In 
addition he would have a higher salary, better 
commissions and the car he preferred. Mr Arnold and 
Mr Zandona were less able to be positive in their 
statements that some of the conditions may or may not 
have been discussed. 

On the balance of probability I prefer Mr Byfield's 
version and therefore his claim for pro rata annual leave 
must be granted. I am comforted in this decision by the 
fact that the respondent company has verified so many of 
the terms of the contract by performance. Mr Byfield has 
received expense allowances, clothing allowance, 
payment of telephone accounts and bereavement leave 
exactly as he claims to be entitled. This leads to the 
conclusion that he is also entitled to be reimbursed the 
portion of his telephone account which he has claimed 
and explained in some detail during the hearing. 

The amount of commission claimed was not disputed 
by the respondent company and has been withheld it 
appears for the same reason as the two weeks wages; that 
is that the company believes the money to be forfeit by 
virtue of the alleged lack of notice. The commission 
payment is separate and distinct from the weekly wage. It 
is calculated on completed sales volume and its payment 
depends on those sales to which it relates. I find that the 
amount claimed by the applicant is due and must be paid 
to him. 

The question of forfeiture of two weeks' pay for lack 
of notice is a more complex issue. It follows logically 
from my finding that the award provisions provided the 
minimum conditions of Mr Byfield's contract that the 
notice provisions in the award must also be a part of the 
contract. They were binding on both parties. On Tuesday 
9 April, the company unilaterally repudiated the original 
contract of employment which they had entered into with 
Mr Byfield. Had he handed over his car keys and walked 
out ad that point he would have been entitled to a 
minimum compensation of two weeks' pay in lieu of 
notice. As a result of discussions it was mutually agreed 
by the parties, albeit with reluctance on Mr Byfield's 
part, that a notice period would be waived and they 
would continue their relationship under a revised 
contract for a trial period of 60 days. 

Four working days later Mr Byfield advised the 
company that he wished to cancel the revised contract 
forthwith. There was some lengthly discussion and it was 
mutually agreed, albeit with reluctance on the company's 
part, that a notice period would be waived and Mr 
Byfield could leave that afternoon. I take this view of the 
matter because the evidence suggests that at no time in 
the discussions did the company officers tell Mr Byfield 
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that he was required to work out a period of notice or 
alternatively that he would be required to forfeit an 
amount of wages in lieu of notice. Had this been the 
circumstance, no reasonable observer could envisage the 
conversation closing with a friendly handshake. 

Mr Byfield's claim for wages unpaid must also be 
granted. 

Decision accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 329 of 1985. 

Between Brian William Byfield, Applicant and Sanroy 
Chemicals, Respondent. 

Order. 
HAVING heard Mr G. Young on behalf of the Appli- 
cant and Mr J. Uphill on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the Respondent pay to the Applicant the 
following sums of money relating to the applicant's 
employment by the Respondent. 

(a) $959.54 being for pro rata holiday pay. 
(b) $693.60 being two weeks' pay withheld by 

the Respondent. 
(c) $210.00 being for two weeks' commission. 
(d) $105.42 being for partial payment of a 

telephone account. 
That the total amount of $ 1 968.56 be paid by the 

Respondent to the Applicant within 21 days of the 
date of this order. 

Dated at Perth this 9th day of October 1985. 

J.A. NEGUS, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 574 of 1985. 

Between Christopher Enoka, Applicant and Metro Meat 
Limited (Katanning), Respondent. 

Order. 
HAVING heard Mr P.J. Marsh (of Counsel) on behalf 
of the applicant and Mr P.R. Momber (of Counsel) on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 6th day of November 1985. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 420 of 1985. 

Between Michael Hardy-Dobney, Applicant and Duncan 
Motor Company Pty Ltd, Respondent. 

A preliminary conference was held before Mr 
Commissioner J.A. Negus on the 11th day of July 1985, 
pursuant to section 29 of the Industrial Relations Act 
1979, to deal with the alleged non-payment of 
contractual entitlements to an employee. 

The matter was subsequently settled and the con- 
ference concluded. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 435 of 1985. 

Between Shane Luke Colling, Applicant and S.J. and 
R.J. Bastian, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and 
there being no appearance on behalf of the respondent 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent herein pay to Shane Luke 
Colling the sum of $240 within 21 days of the date 
hereof. 

Dated at Perth this 30th day of October 1985. 

(Sgd.) G.A. JOHNSON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1011 of 1984. 

Between Maxwell Raymond Healy, Applicant and ASPL 
Pty Ltd, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 11th day of October 1985. 

Mr M.R. Healy in person. 
Mr R.G. Bayly (of Counsel) on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The Respondent carries on the 
businesses of a real estate agency, a settlement agency 
and a house builder under the business names of 
Carrington Real Estate, Carrington Settlement Services 
and Carrington Homes respectively. In or about March 
1983 one of the Respondent's officers, Mr Natta, 
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approached the Applicant inviting him to join its staff as 
a consultant but in reality as a real estate salesman. The 
Applicant was not anxious to take up that offer primarily 
because the Respondent's offices were too distant from 
his place of residence. However, the remuneration 
offered was such that he agreed to take up the 
Respondent's offer. He says he was offered employment 
on the basis of 80 per cent of the commissions earned by 
the Respondent on the sale of established houses as the 
result of transactions effected by him. Further, in or 
about December of 1983 the Applicant with others was 
asked to man the Respondent's display home with a view 
to selling new as well as established homes. In return the 
Applicant says he was told he would receive a 
commission of three per cent on the gross contract price 
of new houses erected as a result of his efforts. 

The Applicant remained in the Respondent's service 
until June of 1984. He now alleges he was not paid all 
that he was entitled to and seeks to recover the shortfall 
as a benefit due to him under his contract of service. In 
essence he says that on a number of transactions he was 
remunerated at the rate of 77.5 per cent rather than at the 
rate of 80 per cent as he says should have been the case. 
He alleges too, that the Respondent wrongly withheld the 
sum of $3 200 on account of advertising expenses and 
further, that he was totally denied commission in respect 
of a new house built for a couple under a contract they 
entered into with the Respondent as a result of his 
efforts. Finally, the Applicant claims to have been 
entitled to receive $100 a week as and by way of a retainer 
for working in the Respondent's display home which was 
never paid. In all, the Applicant alleges an underpayment 
o f $7 805.65; amended in the course o f these proceedings 
to be $7 405.65. 

The Respondent denies that the Applicant was 
employed by it. It says he was an agent simpliciter and 
consequently the Industrial Relations Commission is 
without jurisdiction. Alternatively, the Respondent 
asserts that it was a term of the Applicant's contract that 
he pay for advertising expenses incurred in the course of 
his duties. It also suggested that costs in the nature of 
Real Estate Institute of Western Australia fees and levies 
and out of pocket expenses were to be deducted, but little 
or nothing was made of that as the matter proceeded. 
Furthermore, the Respondent asserts that in December 
1983 the Applicant was given the right to earn extra 
income through the sale of new houses. The consequence 
was that his original settlement of 80 per cent of 
commissions on the sale of established houses was 
reduced to 77.5 per cent, mainly to compensate for the 
added scope to earn commissions and to compensate for 
the overheads in providing the Applicant with a new 
office at the Respondent's display centre. The 
Respondent says the Applicant's claim for commission in 
respect of construction of the new house in question is ill 
founded because he did not complete the necessary pre- 
liminaries and in effect abandoned the customers 
concerned. Finally, the Respondent asserts that it was 
never intended that the Applicant should receive a 
retainer in addition to commissions whilst he was 
working out of its display home. That was because of the 
high rate of commissions he was entitled to receive in 
respect of established homes. 

Whether the Applicant was an employee or not, as 
with the other issues raised in these proceedings, is 
largely a matter of fact. In my view the Applicant was an 
employee. Although he was remunerated on a commis- 
sion only basis that is not fatal to him being an employee 
[cf. The Commonwealth of Australia v. Barrett (1973) 
129 CLR 561 and see too Thibe Pty Ltd v. Hamer (1983) 
63 WAIG 2215]. The Respondent deducted income tax 
from the Applicant's earnings and more significantly 
supplied him with a taxation group certificate on which it 
acknowledged that the Applicant was an "employee" 
and was "employed" for the period in question. In 
addition, the Applicant used the Respondent's offices 
and its letterhead. Furthermore, the Respondent 
required the Applicant to work at its display home on the 

basis of a "duty roster". Moreover, Mr Baker, the 
Respondent's sales manager said that amongst his duties 
was the supervision of sales staff to see that they obtained 
their given targets. These circumstances when taken 
together lead me to conclude that the Applicant was an 
employee rather than an agent simpliciter. The circum- 
stances surrounding the relationship of the Applicant 
and Respondent in this matter differ significantly from 
those considered by the Commission to Fahie v. Rousset 
(1984) 64 WAIG 775. It is true that there were few if any 
restrictions placed on the Applicant's hours of duty and 
the like although, as a matter of prudence, he kept the 
Respondent informed of his daily whereabouts. Indeed, 
it appears that the level of supervision was minimal but 
that I suggest is in the nature of the work of a real estate 
salesman, more especially the work of an experienced 
salesman as was the Applicant. The question of control 
has to be considered in the context of the vocation in 
question. It is not the level of actual control that is 
important, but rather inter alia, the right to control [cf. 
Zuijs v. Worth Bros Pty Ltd (1955) 93 CLR 561], In this 
instance I am quite satisfied the Respondent regarded 
itself as having the authority to control the Applicant's 
activities. 

There was a substantial conflict in the evidence 
adduced in these proceedings. I thought the Applicant an 
impressive witness and where his evidence conflicts with 
that of Messrs Baker and Minchinton I prefer his as being 
the most accurate. I see no reason to reject the testimony 
of Mr Schneider, another of the Respondent's real estate 
salesmen, as he too impressed as a most credible witness. 
His evidence did not however, advance the Respondent's 
case greatly. 

I accept the position to be that when the Applicant was 
engaged by Mr Natta on behalf of the Respondent he was 
told only that he would be remunerated on the basis of 
receiving 80 per cent of the commissions earned by the 
Respondent through sales of established houses effected 
as a result of the Applicant's deeds. I accept that nothing 
was said of advertising costs, nor of any other expenses 
and I am not prepared in the circumstances to conclude 
that it was to be inferred as a term of his contract that 
advertising expenses or any other costs were to be 
deducted from this 80 per cent entitlement. The fact is 
that it was not a universal practice for the Respondent to 
deduct advertising expenses from its salesmen's commis- 
sion. It may be that the others who had an entitlement to 
receive 80 per cent of the commission all had their 
advertising expenses deducted therefrom but there is no 
evidence to suggest that the Applicant knew that was so 
when he agreed to take up employment with the 
Respondent. Moreover, in light of the Applicant's 
evidence that he was not anxious to join the Respondent 
and that it was only because of the high rate of commis- 
sion promised him that he decided to accept its invitation 
to join its staff, I am not prepared to conclude that the 
Respondent intended that he should have the advertising 
costs deducted from his commission entitlement. 
Furthermore, the settlement proformas the Applicant 
was required to complete for each sale, list a number of 
matters to be deducted from the total commission, but 
there is no mention of advertising expenses, nor was any 
such mention made on any of the commission schedules 
which as I find were given to the Applicant in the course 
of his employment. 

It may be considered somewhat strange that the 
Respondent should be prepared to contract with the 
Applicant on the basis it did given the small margin of 
profit it allowed the Respondent, but having heard the 
Applicant I am quite satisfied on balance that the terms 
of his employment were as he has outlined. Equally, I 
find it odd if the Applicant was to be responsible for the 
advertising expenses as the Respondent suggests he was, 
that he should have had only $3 200 deducted from his 
income when it is said that the full cost was considerably 
more. Further, when deductions were made it seems that 
the sums deducted were only in multiples of $100 and 
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bore no relationship to the true costs of advertising which 
the Respondent now says the Applicant was liable to 
meet. 

Counsel for the Respondent suggested that an office 
memorandum on the subject of classified advertising in 
"The West Australian" which was given to the 
Applicant amongst others, and which detailed a system 
to assist the Respondent "in recharging of advertise- 
ments" by "consultants" was a clear indication to the 
Applicant that the Respondent intended that he should 
pay for advertising costs. However, that memorandum 
was it seems given to all the Respondent's real estate 
salesmen including those whom it is acknowledged were 
not required to meet the costs of advertising. If the 
memorandum had limited import in some cases there is 
every reason why the Applicant should regard it as 
having limited import in his case. Furthermore, the 
memorandum is open to the interpretation at least as far 
as the Applicant and those whom it is acknowledged bore 
no liability for advertising costs, as being no more than 
an indication of a system designed to identify which 
salesmen have advertised what. That appears to have 
been the Applicant's interpretation of it. 

Reference was also made to one commission schedule 
said to have been issued to the Applicant in December 
1983 which showed a deduction of $1 000 for advertising 
from the commission due to him in respect of a particular 
sale. However, I accept the Applicant's evidence that he 
did not receive that schedule; his reaction in the witness 
stand when it was presented to him clearly indicated that 
what he was saying in that regard was true. Likewise, I do 
not accept that he ever told Mr Baker that his remunera- 
tion entitlement was based on 80 per cent of commissions 
less advertising costs, as Mr Baker claims was said to him 
in October of 1983 when Mr Baker was considering 
joining the Respondent as its sales manager. 

Finally, the Respondent suggested that because the 
Applicant remained in the Respondent's employ after 
the advertising costs had been deducted he should be 
taken to have in effect condoned or agreed to that 
arrangement. The validity of that proposition is open to 
question since merely doing what the original contract 
required him to do, that is arrange the sale of houses 
through the medium of the Respondent as agent, hardly 
amounts to condonation of the Respondent's breach [cf. 
Belo Fisheries v. Froggett (1983) 63 WAIG2394at 2395], 
In any event I accept the Applicant's evidence that he did 
not know that advertising costs had been deducted from 
his commissions until after he had left the Respondent's 
employ and was given a statement of his earnings and 
entitlements in October of 1984. His evidence was and I 
accept it to be reliable, that he did not receive 
commission schedules in respect of all the sales 
completed by him and frequently asked the 
Respondent's officers to provide him with a detailed 
statement of his earnings but received little or no 
response. One cannot condone or acquiesce in that which 
is unknown. In this instance I am satisfied the first real 
indication to the Applicant of any deduction for adver- 
tising costs was made after he had left his employment 
and shortly before he instituted these proceedings. Thus, 
I cannot accept on this occasion that by remaining in the 
Respondent's employ the Applicant intended to or can 
fairly be said to have agreed to a variation of his contract 
as claimed by the Respondent. 

I accept too that the reduction in the percentage 
entitlement to commissions on the sale of established 
houses from 80 per cent to 77.5 per cent after December 
of 1983 was never discussed with the Applicant before it 
was instituted. Indeed, one of the Respondent's 
directors, Mr Minchinton, acknowledged that he did not 
discuss the matter with the Applicant, yet if anyone was 
likely to have done so it would have been him. Further- 
more, I accept that when the change first came to the 
Applicant's knowledge he protested to the Respondent 
and was told that he need not worry about it; he would be 
"looked after". It was on this understanding that the 

Applicant continued to go about his normal duties. By 
no measure can it be said in those circumstances that he 
agreed either expressly or impliedly to the change. The 
Respondent suggests that the Applicant's entitlement to 
a three per cent commission on the gross contract price of 
new houses erected as a result of his deeds was part of a 
package involving a reduction in the 80 per cent payable 
to him in respect of sales of established homes. But that 
cannot be if the reduction was never discussed with the 
Applicant as clearly it was not. I might say too that I find 
the explanation for the reduction most unconvincing. 
Whilst the opportunity to sell new housing contracts was 
an added source from which to earn income it does not 
follow as the Respondent would have me believe, that it 
was an opportunity to earn added income for, as the 
Applicant asserts, whilst attending to matters connected 
with new houses he was unable at the same time to attend 
to matters associated with the sale of established houses. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1011 of 1984. 

Between Maxwell Raymond Healy, Applicant and ASPL 
Pty Ltd, Respondent. 

Order. 
HAVING heard Mr M.R. Healy in person and Mr R.G. 
Bayly (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the Respondent pay to the Applicant the 
sum of $5005.65, within 21 days of this date. 

Dated at Perth this 11th day of October, 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 667 of 1985. 

Between Stephen David Larsen, Applicant and 
Balladonia Hotel Motel (Prendiville Pty Ltd), 
Respondent. 

Order. 
HAVING heard Mr S.D. Larsen in person and Mr D.M. 
Meagher (of Counsel) on behalf of the Respondent, and 
after a conference between the parties, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and by consent, hereby 
orders — 

That the Respondent pay to the Applicant in full 
and final settlement of the claim the sum of $77.80. 

Dated at Perth this 9th day of October 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 668 of 1985. No. 606 of 1985. 

Between Christine Janet Rose Leveille, Applicant and 
Balladonia Hotel Motel (Prendiville Pty Ltd), 
Respondent. 

Order. 
HAVING heard Miss C.J.R. Leveille in person and Mr 
D.M. Meagher (of Counsel) on behalf of the 
Respondent, and after a conference between the parties, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the Respondent pay to the Applicant in full 
and final settlement of the claim the sum of $77.80. 

Dated at Perth this 9th day of October 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Between Dale William Parkin, Applicant and Ace 
Radiators Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 23rd day of October 1985. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 634 of 1985. 

Between Peter James Murden, Applicant and Roy 
Weston Real Estate, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 14th day of October 1985. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 361 of 1985. 

Between Gordon Andrew Poulton, Applicant and ASPL 
Pty Ltd, Respondent. 

Order. 
HAVING heard Mr G.R. Hancy (of Counsel) on behalf 
of the Applicant and Mr R.G. Bayly (of counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders — 

By consent, that the Application be dismissed. 

Dated at Perth this 1st day of October 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 593 of 1985. 

Between Rodney William Newman, Applicant and 
Advebo Pty Ltd trading as Gosnells Market 
Garden, Respondent. 

Order. 
HAVING heard Mr R.W. Newman in person and Mr M. 
Kailis on behalf of the respondent.in Conference at the 
Western Australian Industrial Relations Commission, 
815 Hay Street, Perth, on 28 October 1985, and the 
parties having reached agreement with respect to it, by 
consent and with leave the claim is hereby withdrawn. 

Dated at Perth this 28th day of October 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1040 of 1984. 

Between Brendan Murray Reardon, Applicant and 
Herbert Graham, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be struck out. 

Dated at Perth this 10th day of September 1985. 

[L.S.] 
(Sgd.) J.F. GREGOR, 

Commissioner. [L.S.] 
(Sgd.) G.J. MARTIN, 

Commissioner 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 694 of 1985. 

Between Clive Anthony Shelbourne, Applicant and 
Hardy Contracting Pty Ltd trading as Morley Hire 
Service, Respondent. 

A preliminary conference was held before Mr 
Commissioner J.A. Negus on the 26th day of August 
1985 pursuant to section 29 of the Industrial Relations 
Act 1979, to deal with the alleged unfair dismissal of an 
employee. 

The matter was subsequently settled and the con- 
ference concluded. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 599 of 1985. 

Between John Sylvester Shorter, Applicant and Co- 
operative Bulk Handling Limited, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 11th day of October 1985. 

Mr P. McBridee appeared on behalf of the applicant. 
Mr A.J. Heelan and Mr M.C. Borlase appeared on 

behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by John 
Sylvester Shorter mounted under section 29 (b) (i) of the 
Industrial Relations Act 1979 in which he seeks an Order 
for reinstatement or alternatively compensation in 
respect of an alleged unfair dismissal by his employer Co- 
operative Bulk Handling Limited. The application filed 
by Mr Shorter reveals that he was employed by Co- 
operative Bulk Handling Limited as a Receival Point 
Operator at its terminal in Esperance. His employment 
commenced in March 1983 and continued until 17 July 
1985 when he was given one week's notice of termina- 
tion. The given reason for the termination was a require- 
ment for the Company to reduce the number of 
employees currently working for it. 

At the commencement of the proceedings the respon- 
dent Company raised a question of jurisdiction. The 
Company submitted that the question of jurisdiction 
should be determined prior to hearing of any merit in 
respect of the claim and that in any event, if a deter- 
mination was made on the question of jurisdiction and 
this Commission intended to continue to hear the matter, 
then appropriate time ought to be given for the 
respondent in order that it could consider its position. 
No ruling was necessary in respect of that submission as 
what follows in this Decision discloses. 

The Company submitted that the contract of employ- 
ment of the applicant was governed by the Western 
Australian Grain Industry Award, 1985 (Print F9516) an 
award of the Australian Conciliation and Arbitration 
Commission, issued on 25 July 1985. That award which 
was submitted to the Commission sets out in detail the 
ingredients of the contract of service between the 
respondent Company and any of its employees, of which 

Mr Shorter was one. In particular Clause 7.—Contract 
of Service addresses in some detail the rights and 
obligations of parties to the award in respect of matters 
such as notice, the ability to deduct payment for a day or 
any portion of a day in which an employee cannot be 
usefully employed, continuity of service, and finally in 
subclause (5) the employer's right to dismiss for 
misconduct, wilful negligence, or dereliction of duties as 
specified. 

In the respondent Company's submission the provi- 
sions of this Federal award are such that it provides 
superior legislation to that under which this Commission 
operates and therefore in accordance with the Constitu- 
tion (section 109) this Commission has no jurisdiction to 
hear and determine the matter. In support it cites the 
Metropolitan (Perth) Passenger Transport Trust v. 
Erhard Gersdorf (61 WAIG 611), a Decision of the 
Industrial Appeals Court of Western Australia. In that 
Decision the learned Judges found unanimously that on 
the construction of section 29 (ii) (a) the predecessor to 
section 29 (b) (i) under which this matter proceeds, that 
there was a direct inconsistency between the State and 
Commonwealth law in the sense of the principles 
expounded by Dixon J in ex parte McLean (43 CLR at 
482) by reason that the provisions of the subsection 
would impair and detract from the operation of the 
award under consideration in that case. That award was 
the Metropolitan (Perth) Passenger Transport Trust 
Employees' Award, 1973 which set out a code governing 
the parties' contract of service and the method of 
termination in much the same terms as that prescribed in 
the Western Australian Grain Handling Industry Award, 
1985. 

Further support was sought from the Decision of the 
High Court of Australia in the Metal Trades Industry 
Association of Australia and Others v. Amalgamated 
Metal Workers' and Shipwrights' Union and Others (48 
ALR 385). 

In short the Decision of this Commission is that it 
accepts the submission of the respondent employer in 
respect to the similarity between the Western Australian 
Grain Handling Award and the Metropolitan (Perth) 
Passenger Transport Trust Award, 1973 which was the 
subject of the Gersdorf case (Ibid), as it accepts that it is 
bound to the dicta expressed by the Industrial Appeal 
Court in that matter. That being the case there is no need 
to look for further support from Decisions of the High 
Court but suffice to say that even though that is not 
necessary the support is nevertheless there. 

The purposes of the Industrial Relations Act 1979 are 
clear both from the long title which describes the law to 
which the Act is related as (inter alia) the prevention and 
resolution of conflict in respect of industrial matters; and 
in section 6 (c) where one of the principle objects is 
specified as: 

to provide means for preventing and settling 
industrial disputes not resolved by amicable agree- 
ment, including threatened, impending and 
probable industrial disputes, with the maximum of 
expedition and the minimum of legal form and 
technicality; 

In the instant matter it has not been possible for the 
Commission to settle the issue, and it is obvious from the 
submissions of the Australian Workers' Union who 
appeared as agent for the applicant that the dispute is still 
abroad. It is therefore necessary for the prevention of 
further disputation between the parties, the Australian 
Workers' Union and Co-operative Bulk Handling 
Limited, that this Decision further explore the 
submissions made. 

That being so it is necessary to trace the history of the 
dispute. It appears that following the dismissal of Mr 
Shorter the Australian Workers' Union sought relief 
before the Australian Conciliation and Arbitration 
Commission by way of notification pursuant to section 
25 of the Conciliation and Arbitration Act 1904 of a 
dispute re termination of an employee (C No. 6372 of 
1985). 
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The notification was first heard before His Honour Mr 
Justice Robinson on 26 July 1985 in Sydney and was 
continued in proceedings in Perth before Mr 
Commissioner Baird on 2 August 1985. From the tran- 
script of the proceedings it appears a procedure for 
settlement of the issue was proposed by the parties. The 
procedure appears to have been directed to the preserva- 
tion of appeal rights. In the final analysis the proposal 
was not tenable and Co-operative Bulk Handling 
Limited then argued successfully that the Australian 
Commission was without power to take any action in the 
matter. 

The matter was then the subject of an application filed 
in the Registry of this Commission on 6 August 1985. In 
its response to the claim the respondent Company 
answered that "the Commission is without jurisdiction 
to hear and determine the matter because of the existence 
of the Western Australian Grain Industry Award, 1985 
— Clause 7 in particular, and the operation of section 
109 of the Australian Constitution". 

In short, the action of the respondent Company has 
been to deny jurisdiction in both Commissions, first 
before the Australian Commission on the basis of lack of 
power, then before this Commission on the basis that the 
employment contract was subject to an award of the 
Australian Commission. There is no doubt that the 
respondent Company is legally correct and that it is 
entitled as a matter of law to direct the attention of 
tribunals to the limitations of their jurisdiction. The 
preciseness of the result in this case would no doubt be 
pleasing to any person concerned with establishing the 
correct legal position, but it should cause concern to any 
practical industrial relations operator because there is 
still now, and likely in the future, a dispute unresolved 
with the real potential for industrial action at a time 
which could, then, be inconvenient for the Company to 
say the least. 

It is in the public interest that the export operations of 
Co-operative Bulk Handling Limited be free from any 
interdiction through industrial action. The key to the 
achievement of this could lie in the submissions which 
were made in the proceedings before me. 

In response to a question from the Commission the 
respondent Company suggested that relief could be made 
available in future like incidents by way of the insertion 
into the Western Australian Grain Handling Award of a 
savings provision which would confer jurisdiction on this 
Commission to deal with reinstatement or unfair 
dismissal cases. Such a course of action has been 
approved by the High Court in the GMH case [R v. 
Clarkson ex parte General Motors Holden Pty Ltd (134 
CLR 56)]. 

The tone of the submission indicated that the 
Australian Workers' Union had been dilatory in not 
making such an application prior to this time. It was 
obvious from the submission that the respondent 
Company was well aware that the problem was capable 
of solution, also, but did nothing about it. 

There are dual responsibilities devolving upon parties 
to prevent disputes and perhaps if a more thoughtful 
approach had been adopted by the Company the poten- 
tial industrial relations results of the course of action that 
it opted for in this matter could have been avoided. 

In the final analysis all this Commission can do is to 
urge the parties to take urgent steps to remedy the 
deficiency in the Western Australian Grain Industry 
Award disclosed by this case, and to work to establish 
mutual goodwill in their future dealings not only for their 
own benefit but in the interest of the public of this State. 

For the reasons contained in this Decision the 
application by Mr J.S. Shorter is dismissed through want 
of jurisdiction. 

65 W.A.LG, 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 599 of 1985. 

Between John Sylvester Shorter, Applicant and Co- 
operative Bulk Handling Limited, Respondent. 

Order. 
HAVING heard Mr P. McBride on behalf of the appli- 
cant and Mr A. J. Heelan and Mr M.C. Borlase on behalf 
of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 11th day of October 1985. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 347 of 1985. 

Between Sudaama Vitthal, Applicant and Perth Hostel, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 28th day of October 1985. 

Mr Vitthal on his own behalf. 
Mr J. Trewin appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter is a claim by Mr 
Sudaama Vitthal that he has been unfairly dismissed by 
his employers, the proprietors of the Perth Hostel which 
is a lodging house frequented by tenants who are usually 
in receipt of minimal incomes. 

Mr Vitthal had been caretaker of the premises from 
April 1984 until his employment was terminated in 
February 1985. His remuneration was an amount of 
$40.00 per week and he was given free rooms. The care- 
taker's duties were to exercise a general supervision of 
the premises, to collect moneys from the other tenants, 
to pay various outgoings and to hand over the nett 
proceeds to the owners when they made their weekly 
visits. 

The circumstances which surrounded the initial 
engagement of Mr Vitthal have some relevance to the 
instant dispute. The previous caretaker had suffered a 
sudden heart attack whilst in a bank one day and a 
bystander had somehow assisted in having Mr Vitthal 
take over the position of caretaker of the hostel on short 
notice. From the evidence of the owners of the hostel it 
would appear that they were presented with a "fait 
accompli". When they made their weekly visit, Mr 
Vitthal was already installed. He presented himself as the 
new caretaker and the owners accepted the situation. 

Mr Vitthal claims that he went about his duties with 
vigour and diligence and that claim was not challenged 
by the respondents. They did give evidence of some 
eccentric and idiosyncratic behaviours indulged in by the 
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applicant from time to time. The practice of meditating 
for long periods, clad in a red garment while squatting in 
a public area of the premises was complained of by the 
owners. They also claimed that Mr Vitthal had covered 
the floor of his quarters with a collection of old vehicle 
parts. It is arguable that these behaviours alone, if con- 
tinuing after counselling, would provide reasonable 
grounds for the owners to dispense with Mr Vitthal's 
services. 

As events transpired, they finally asked him to leave 
because the former caretaker's health had improved 
sufficiently for him to resume his duties and reclaim his 
living quarters. Mr Vitthal was understandably put out 
by losing his position, such as it was, but he has been 
unable to convince the Commission that he was dealt 
with in other than a fair and reasonable manner. He was 
given a notice period and in addition an ex gratia 
payment of $100. 

His application for further compensation for alleged 
unfair dismissal is dismissed. 

Decision accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 347 of 1985. 

Between Sudaama Vitthal, Applicant and Perth Hostel, 
Respondent. 

Order. 
HAVING heard Mr Vitthal on his own behalf and Mr J. 
Trewin on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Application be dismissed. 

Dated at Perth this 19th day of August 1985. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 539 of 1985. 

Between Barry Wells, Applicant and Roebuck Hotel, 
Respondent. 

Order. 
HAVING heard Mr H.B. Szklarz (of Counsel) on behalf 
of the Applicant and Mr P.G. Creighton (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders, by consent — 

That the Application be withdrawn by leave. 

Dated at Perth this 7th day of October 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 607 of 1985. 

Between John Arthur Yelland, Applicant and Kalgoorlie 
-Boulder Community Youth Support Scheme, 
Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 18th day of October 1985. 

Mrs K. Digwood appeared on behalf of the Applicant. 
Mr T. Percy (of Counsel) appeared on behalf of the 

Respondent. 

Reasons for Decision. 

THE COMMISSIONER: This is an application mounted 
by John Arthur Yelland who claims that he was unfairly 
dismissed from his position as Senior Project Officer 
employed by the Local Management Committee of the 
Kalgoorlie-Boulder Community Youth Support Scheme 
(CYSS) on 20 June 1985 when his contract of service was 
terminated by the giving of two weeks' pay in lieu of 
notice. The applicant contends that the dismissal was 
unfair within the meaning of section 29 (b) (i) of the 
Industrial Relations Act 1979 and seeks a declaration to 
that effect. He further seeks an Order from the Commis- 
sion for either reinstatement to the position or the 
payment of compensation of $2 625.39. 

This matter was heard in Kalgoorlie on 2 October 1985 
following a conference between the parties on the same 
day which could not resolve the issue. During the pro- 
ceedings a large volume of information was placed 
before the Commission. An analysis of the submissions, 
Exhibits and the evidence of witness follows. 

By reference to Exhibit D1 Mrs K. Digwood for the 
applicant explained the purpose and function of CYSS. 
She said that CYSS is a Commonwealth Government 
manpower programme administered through the 
Department of Employment and Industrial Relations, 
with the objective of encouraging communities to assist 
local unemployed young people both to develop their 
capacity for obtaining and retaining employment and to 
build self-reliance during periods of unemployment. She 
advised the Commission that through CYSS grants are 
made to, and are administered by, local community 
bodies. Those grants assist them to operate CYSS 
projects which offer young unemployed people the 
opportunity to be more able to support themselves while 
developing closer links with the community. This is done 
by projects concentrating on the improvement of the 
employability of their participants and the 
encouragement of them to perform community service 
work, odd jobs, and casual employment. In addition 
training to increase skill levels, including work 
observation, is encouraged. 

Relevant to the matter before the Commission was 
that CYSS projects are operated by Local Management 
Committees whose members are elected annually from 
the public with the exception of the Manager of the Local 
Commonwealth Employment Office who is appointed as 
an ex-officio member. Essentially the Local Manage- 
ment Committee is representative of the community with 
the members bringing to it specific skills. The Committee 
operates on a part-time basis and the Guidelines for 
CYSS set out in Exhibit D1 describe its responsibilities as 
including inter alia-.— 

* Operating the project effectively including 
receiving, administering and accounting for 
CYSS grant funds; 

* The employment of project staff and the 
fulfilling of all obligations as the employer of 
project staff; 

* Directing and assisting staff in the project 
operations. 
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In short the essential ingredients of the power to 
administer the employment contract between the 
Committee and any of its employees, such as the appli- 
cant in this case, are established in these Guidelines and 
the conduct of the employment relationship is therefore 
secured in that way. Clearly the Local Management 
Committee is the employer in this case, accepting the 
duties and responsibilities, and the rights and obligations 
of being an employer. 

The advocate for the Applicant sought to establish 
that employment relationship had been a happy one at 
commencement in 1983. This was done by reference to 
various reports. The report of the Chairman of the 
Kalgoorlie-Boulder CYSS scheme dated 8 August 1983 
was evidenced in Exhibit D2. That report, said the 
advocate for the Applicant, supported the contention 
that the standing of Mr Yelland was good at that time. 
An indication that this situation continued was said to be 
supported further in Exhibit D3, a Field Officer's report. 
This was a detailed analysis of Kalgoorlie-Boulder CYSS 
scheme which was performed for the purpose of 
assessing the eligibility for the continuation of the grant 
for the period 1 November 1983 to October 1984. The 
report had been completed by the Field Officer for the 
project who was then Mr G. McCann, a person who, it 
was stated, was on good terms with the Applicant in this 
case and who was able to work with him in a useful and 
productive manner. 

The next report was from a Field Officer, Ms Danny 
White, who had replaced Mr McCann. The report sub- 
mitted following Ms White's first visit to the project on 
Monday, 12 March 1984. This report was generally 
favourable to the project, although it raised questions in 
the areas of involvement of females, the condition of the 
premises and whether the programme was operating to 
maximum capacity or not. On 28 August 1984 Field 
Officer White submitted a further formal report on the 
application for grant for the period 1 November 1984 to 1 
October 1984. That report while supporting the renewal 
of the grant, raised a series of questions concerning the 
Local Management Committee's existing and proposed 
programme. These questions were addressed to whether 
the target group should exclude persons unemployed for 
six months or more, whether the general community 
feedback concerning the poor standing and acceptance in 
Kalgoorlie of CYSS was being attacked in a way that was 
necessary to develop greater liaison with other support 
services in Kalgoorlie, and whether what appeared to be 
surface rivalry between various schemes could be 
overcome (Exhibit D4). 

There was a further report by Field Officer White 
concerning a visit to the Kalgoorlie CYSS on 9 August 
1984 (Exhibit D6). This report raised serious questions 
concerning the running of the Kalgoorlie-Boulder CYSS 
and Mr Yelland in particular. These allegations were, in 
the Applicant's submission, fully answered in a letter 
from Mr Yelland (Exhibit D7) to the Chairperson/Com- 
mittee Kalgoorlie-Boulder CYSS on 15 October 1984. On 
behalf of Mr Yelland it was submitted that the letter 
answered the allegations of the report of 9 August 1984 in 
detail. In particular, it was submitted that the allegations 
in the report were unsubstantiated and amounted to 
inuendo and lacked substance. 

A further visit by Field Officer Mr P.D. Mitchell 
occurred on 23 May 1985. The thrust of his report, 
(Exhibit D8) which in part recorded a meeting with the 
Local Management Committee, was that there were 
virtually no structured courses being offered; the 
activities which did take place were ad hoc and many 
participants appeared to be at the premises of the 
Kalgoorlie CYSS solely to use the pool table; there 
appeared to be little incentive for women to attend the 
project; the premises were unkept and in need of cleaning 
and there was a possibility of grave financial and legal 
risk because of an allegation that uninsured householders 
were employing participants from the scheme on 
reference for casual work. The committee also discussed 

the mechanics of termination of staff in the context of 
Mr Yelland's employment. Again in Exhibit D10 which is 
a letter from Mr Yelland to the Chairman/Committee of 
the Kalgoorlie-Boulder CYSS a defence of the allegations 
by Mr Mitchell was made. Mrs Dig wood submitted that 
the reply by Mr Yelland to the Field Officer's 
Programmed Field Officer's Report (Exhibit D8) and the 
Local Management Committee meeting of 12 June 1985 
disposes of the issues raised insofar as they should effect 
employment, and the reply exposes that the report to be 
so based on inuendo and subjective reporting that it 
should not be relied upon. 

By reference to a letter dated 14 January 1985 (Exhibit 
11) to the Chairman of the Kalgoorlie CYSS from the 
Chairman of the State Advisory Committee of CYSS, 
Mrs Digwood submitted that the real area of concern, 
and what was revealed by the Exhibit, is lack of fulfill- 
ment by the Local Management Committee of 
substantial responsibilities that it has as an employer to 
show clearly to the person concerned (Mr Yelland) 
exactly what the views of the Committee were. 

In summary the thrust of Mrs Digwood's submissions 
was that the history of Mr Yelland's employment 
disclosed that initially all was satisfactory, his 
relationships were good and this is supported by the 
Exhibits. Later on detrimental reports were made, but 
these were made by people who were not sufficiently 
aware of what was happening at the project for the 
reports to be given great credibility. In reality the change 
in personnel in the bureaucracy had caused the change in 
the tenor of reports, there had not been a change in any 
activities undertaken by Mr Yelland who had proceeded 
much in the same way as he had done before. At the end 
of it all there had been nothing substantiated that could 
lead the Local Management Committee to be in a 
position where they ought to have been able to dismiss 
Mr Yelland and therefore it follows that such dismissal 
now that it has been effected, is unfair. In short the 
applicant has had much less than a "fair go" and he 
should therefore be either reinstated or receive 
compensation in lieu. 

Mrs Digwood called Mr Yelland to give evidence on his 
own behalf. He said that he had not had any disagree- 
ments with any of the Local Committee members and 
that he had faithfully served the wishes of the 
Committee. He did concede that he had differences of 
opinion with visiting Field Officers but that those 
differences had only occurred following the departure of 
Mr McCann as the Field Officer for the project. He 
indicated that the type of approach adopted by the 
visiting Field Officers and by the Local Manageress of 
the CES, who was ex-officio on the Committee, was one 
related to the protection of their Departmental position 
and the Guidelines established by that Department. 

Mr Yelland was subject to cross-examination at length 
by Mr T. Percy (of Counsel) who appeared for the 
respondent. Without reciting that cross-examination in 
great detail, suffice to say that Mr Yelland denied he had 
an inability to work with other groups involved in Youth 
Work in the Goldfields; that he had failed to follow 
instructions of his Local Management Committee; that 
he had forged CYSS attendance figures; that he was 
unable to accept the image that the Local Management 
Committee wants CYSS to project; that he could not 
attract sufficient numbers of young people to the 
project; that he had been insubordinate to members of 
the Local Management Committee at a Christmas 
function; and that he had expended capital funds 
without prior approval from the Committee. He did 
concede that he had poor relationship with officers of the 
Department of Employment and Industrial Relations but 
he denied that he was unable to work with other Project 
Officers. Mr Yelland's denials in respect of all of these 
allegations were without any real qualification. Later in 
this decision, when I review the evidence of the 
Respondent, I will set out my assessment of the weight 
which I attached to the evidence given by Mr Yelland. 
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The reply from the Respondent was that the 
Applicant's claim for unfair dismissal was denied. It was 
the Respondent's position that the Applicant, over a 
period of time, had demonstrated that he was completely 
unsatisfactory to continue in his position as a Project 
Officer and that his employment had been terminated by 
a resolution of a duly constituted meeting of the CYSS 
Local Management Committee which had been held on 
the 17th day of June 1985. 

In its Answer to the claim the respondent has asserted 
that Mr Yelland was unsuitable to continue in his 
position for 10 reasons which were set out in the schedule 
to the Answer. Each of those 10 reasons was put to the 
Applicant during cross-examination and, as set out 
above, he refuted them. Therefore in support of the 
allegations, the Respondent called a number of 
witnesses. 

The first was Peter James Schmitt who was the 
Chairman of the Committee and had been so for two 
years until 22 August 1985. His evidence was that there 
was a break down in communication between the 
Committee and Mr Yelland in the later days of his 
employment particularly over the issue of Work Pools. 
Mr Yelland would not operate according to the 
Committee directions. Mr Schmitt had handled a 
number of accusations which had come up during the 
period concerning the alleged forging of figures, but this 
was not followed up with any strength. The only 
occasion in which Mr Schmitt himself had castigated Mr 
Yelland was during a Christmas party when his 
behaviour had been insubordinate. 

However the matter was not taken any further because 
of circumstances of the time which included the fact that 
alcohol had been consumed. 

The second witness was Mr Ian Frederick Taylor who 
was a member of the Committee and amongst all of the 
witnesses had the longest continuous association with the 
Kalgoorlie CYSS. He evidenced that he had been dis- 
appointed with the performance of the CYSS under Mr 
Yelland, who did not contribute or subscribe to the type 
of image that the scheme ought to have. There was no 
doubt that Mr Yelland was well aware of the dissatisfac- 
tion with his service as it had been communicated to him 
personally by Mr Taylor. Mr Taylor had been extremely 
concerned when Mr Yelland had brought a television set 
and associated equipment without approval or authority. 
The position had become so bad that the State Chairman 
of the Advisory Committee had asked Mr Taylor, in the 
company of Mrs K. McAughley, to a meeting to voice his 
deep concern over the way that Kalgoorlie CYSS was 
being run and that warning was passed to Mr Yelland. In 
fact, finance had been given to continue the scheme on 
the basis that the Senior Project Officer's performance 
would be improved. There was no doubt that Mr Yelland 
was aware of the dissatisfaction with his service. He had 
been told by members of the Committee, by Field 
Officers, and by other Departmental persons. It was Mr 
Taylor's view that the continued viability and success of 
the CYSS scheme in Kalgoorlie made it imperative that 
Mr Yelland be replaced. This was because it had such a 
bad image that young people in the Goldfields were no 
longer interested in taking part in CYSS activities. Mr 
Taylor evidenced that the minutes of the various monthly 
meetings between the Local Management Committee 
and Mr Yelland were not exhaustive, they were merely 
recordings of the main points and Mr Yelland knew full 
well what the situation was with the Committee. The 
Committee members were concerned with his work and 
with his attitude to the Guidelines and the dissatisfaction 
felt had been pointed out to him time and time again. 

That he would not comply was manifest and this 
behaviour was completely inconsistent with the 
continuation of his contract of service with the 
Management Committee. 

Mr Peter Frederick Smith was next called to give 
evidence. He strongly supported the evidence given by 
Mr Taylor, notwithstanding he had ensured that follow- 
ing the report detailed in Exhibit D8, from Field Officer 

Mitchell, that Mr Yelland was given the opportunity to" 
put his position and explain his side of the story. The 
reality of it was that there had been problems with Mr 
Yelland and he did not want to be told by the Committee 
how to run the project. Mr Yelland's behaviour at the 
Christmas party, to which Mr Schmitt referred in his 
evidence had been offensive to Mr Smith and had hurt 
him deeply. The conversation was to do with the work of 
the Committee, it was not a private matter and even 
though Mr Yelland did apologise later for it, it was still 
another factor which taken together with everything else, 
led to the conclusion that Mr Smith ought to support the 
termination. 

Further support to the case of the respondent was 
enlisted from the evidence of Mrs Francene Mary 
Bowtell who had been employed as a Project Officer 
working with Mr Yelland. It was her view that there had 
been a lot of promises made by him but no performance, 
success was minimal and did not improve during her time 
of employment. She finally resigned over incidents which 
led her to the conclusion that the Applicant's conduct 
was such that she would no longer wish to be employed in 
the scheme while he remained as a Senior Project 
Officer. She evidenced that Mr Yelland did write the 
names down for people who were alleged participants at 
the centre when they did not attend. This was not an 
irregular practice, to the contrary. Figures which were 
submitted monthly did not reflect the true situation, 
many of the persons whose names appeared never 
appeared at the centre. 

Mrs Sandie Vicki Wild supported the evidence of Mrs 
Bowtell in respect of the names in the register. She also, 
from her position as Co-ordinator with the Kalgoorlie 
Community College, was able to give evidence concern- 
ing the involvement with other youth support groups by 
CYSS in the Kalgoorlie area. She was able to say that the 
involvement was low. 

The final witness for the respondent was Mrs 
Katharine Ann McAughley who is the Manageress of the 
CES in Kalgoorlie. In accordance with the CYSS Guide- 
lines Mrs McAughley is an ex-officio member of the 
Local Management Committee. She evidenced that when 
she first arrived in Kalgoorlie she was concerned with her 
first impressions of the service being provided by CYSS. 
At that time the State Manager of CYSS had also been 
concerned and he had indicated that funds were at risk 
unless a concentrated effort was made to lift the 
performance. The important thing from Mrs 
McAughley's view was that the CYSS in Kalgoorlie was 
not being run on the basis of the philosophy on which the 
scheme was erected and there had been a history of lack 
of activity. Directions were not obeyed by Mr Yelland 
who clearly disagreed with the Guidelines. It was 
important also to remember that attendance figures 
dictate the funding and if the attendance figures were 
found to have been manipulated the implications for 
continued funding support were severe. 

In rebuttal of the Applicant's statement that he did not 
know of complaints against him, evidence was presented 
in Exhibits PI and P2 in the form of letters from Mr 
Yelland in response to complaints made against him in a 
report of Field Officer Danny White. Counsel for 
Respondent submitted that from the evidence it was clear 
that Mr Yelland did know that there was dissatisfaction 
with his performance and he was made aware of the 
gravity of his situation. There was initially some small 
criticism of his work but there was a groundswell which 
grew and he had acknowledged this groundswell by the 
number of letters he had written to the Committee 
concerning the allegations against him. That his job was 
in jeopardy was plain, things had reached a crisis point 
not only for him but for the whole of the Local 
Management Committee and the CYSS scheme in 
Kalgoorlie. This led to the dramatic action by the 
Committee of terminating the Applicant's service. The 
factors set out in grounds one to 10 of the defence had 
been made out to varying degrees and even though some 
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of them may be peripheral others went to the very heart 
of the matter and to the heart of reasons which lead to 
the termination of the contract of employment. 

Counsel also submitted that in respect of the evidence 
given by Mr Yelland that his approach to answers had 
lacked the necessary candour that one would expect from 
a witness. I am bound to say that I agree. Further, the 
attitude of the witness lead more in the direction of 
obsfucation than to a presentation of the facts with 
clarity. Therefore where there is conflict in the evidence 
between the applicant Mr Yelland and the witnesses of 
the Respondent, I accept the evidence of the Respon- 
dent's witnesses. 

In her submissions in support of the application, Mrs 
Digwood referred to case law that she believed was 
appropriate. In particular, she addressed the 
Commission to Ronald Edward Gazard v. Bell Basic 
Industries, a Decision of Mr Commissioner Johnson (65 
WAIG 1463 at 1464). In particular, she directed my 
attention to the following passage where learned 
Commissioner said: 

there may be a reluctance on the part of senior 
personnel to take a hard line with an employee but 
sooner or later they must grasp the nettle and make 
it quite clear that the employee has by his actions 
reached the limit of tolerance. Euphemism and 
inuendo have no place in this process. 

Mrs Digwood says that this dicta is applicable in the 
instant matter. 

She relies on her own submissions and the evidence of 
Mr Yelland in that the reports of the Field Officers, 
which were derogatory of the performance of Mr 
Yelland, were based on euphemism and inuendo and on 
this basis do not form a real ground that should lead to 
termination. She says that proposition is supported by 
the Decision in the Gazard case (Ibid). 

With respect to her I do not accept that to be the thrust 
of the Decision of the learned Commissioner in Gazard. 
The euphemism and inuendo in that case are directed to 
the actual giving of the notice of termination. The facts 
of the case as disclosed by the balance of the decision 
were that there was dissatisfaction with the worker's 
performance and hints had been given to him to improve 
his work and that if warnings were given they were only 
given informally in the bar. That is not the situation in 
the case before the Commission now. What is present 
from the evidence, is the question of the incompatibility 
and conflict between the employee and the aims and 
objectives of the Local Management Committee of 
CYSS, and that incompatibility and conflict has been 
such that it destroyed the confidence of the parties and 
gave rise to the concern that the aims and objectives of 
the CYSS group might not be achieved. 

I find in this matter that the Respondent employer has 
not acted in an unfair way in the dismissal of the Appli- 
cant who had every opportunity over a period of time to 
improve his performance, but who proved himself by his 
own actions to be such an employee that his continued 
engagement would have been to the detriment of the 
CYSS scheme in Kalgoorlie. The termination of his 
contract of service cannot be said to be unfair so as to 
attract a declaration pursuant to section 29 (b) (i) of the 
Industrial Relations Act 1979. 

The application by John Yelland is dismissed. 

65 W.A.I.G. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 607 of 1985. 

Between John Arthur Yelland, Applicant and Kalgoorlie 
-Boulder Community Youth Support Scheme, 
Respondent. 

Order. 
HAVING heard Mrs K. Digwood on behalf of the appli- 
cant and Mr T. Percy (of Counsel) on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 18th day of October 1985. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

CONFERENCES — 

Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C359 of 1985. 

Between Amalgamated Metal Workers' and Shipwrights' 
Union of Western Australia, Applicant and Derby 
Meat Processing Co Ltd, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commis- 
sion, presided over conferences between the above- 
mentioned parties have met and confirmed and have 
arrived at agreement on the matters in dispute; and have 
now requested the Commission to issue an Order in the 
terms of the agreement; now therefore pursuant to the 
powers contained in section 44 (8) (a) of the said Act and 
all other powers therein, the Commission hereby makes 
the following Order in the terms of the attached 
schedule. 

Dated at Perth this 25th day of October 1985. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. The provisions of Clause 17.—Distant Work and 

Travelling of the Meat Industry (North West Abattoirs) 
Award No. 18 of 1981 as amended shall apply in lieu of 
the Distant Work and Travelling provisions as provided 
in the Metal Trades (General) Award No. 13 of 1965 and 
the Engine Drivers (North West Abattoirs) Award No. 4 
of 1969 as applicable to those employees employed by 
Derby Meat Processing Company at Broome Abattoir. 

2. This provisions shall only apply whilst the 
employers' canteen at Broome is open. 

3. This Order shall apply on and from the 28th day of 
May 1985. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C303 of 1985. 

Between Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Claimant and 
Dampier Salt (Operations) Pty Limited, 
Respondent. 

Order. 

WHEREAS the matter of disagreement between the 
parties was the subject of a recommended basis of settle- 
ment by me following upon a conference held by me 
between those parties pursuant to section 44 of the 
Industrial Relations Act 1979 on the 15th day of July 
1985 and whereas the parties have requested that such 
recommended basis of settlement of the matter of disa- 
greement be made the terms of an Order binding only on 
those parties; now therefore I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission pursuant to the powers vested in 
me by the Industrial Relations Act 1979 do hereby Order: 

That the employees members of or eligible to be 
members of the claimant organisation and 
employed by the respondent at its operation at Lake 
McLeod subject to the provisions of the "Salt 
Production and Processing — Dampier Salt 
(Operations) Pty Limited — Dampier and Lake 
McLeod" Award No. A7 of 1983 as varied, who 
were on duty on the afternoon shift on Friday the 
12th day of July 1985 shall be paid for one-half of 
the ordinary hours of duty for which they were 
rostered to work after 7.15 p.m. on that shift. 

Dated at Perth this 30th day of October 1985. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

rates for all entire male pigs was reduced; and whereas 
this reduction led to a decrease in pay by an average of 
$80.00 per week and industrial disruption occurred, in 
settlement whereof the parties made an interim agree- 
ment to provide the rates to be paid while the matter was 
dealt with by this Commission; and whereas the matter 
proceeded before the Commission in application No. CR 
71 of 1984 wherein it was decided that on merit, double 
rates should apply on slaughtering of intensive bred 
entire male pigs over 70 kg in weight but effect would not 
be given to this decision because it would worsen 
conditions in absence of providing changes which were 
on balance to the advantage of the employees concerned 
(65 WAIG 101 at 113); and whereas the Full Bench heard 
an Appeal in application No. 16 of 1985 against the 
Decision in No. CR71 of 1984 and held (Decision issued 
on the 13th day of May 1985, unreported) that the 
Decision on merit concerning the penalty rates for 
intensive bred entire male pigs is to be implemented and 
further than the Commission being aware that a further 
reduction in rates would occur could have finalised an 
order with a rider that there be an over award payment 
either conditionally or unconditionally; now therefore I, 
the undersigned, a Commissioner of the Western 
Australian Industrial Relations Commission, being satis- 
fied that the decision of the Full Bench in No. 16 of 1985 
delivered in the Supplementary Reasons for Decision on 
the 13th day of May 1985 has been complied with, and, 
pursuant to the powers vested in me by the Industrial 
Relations Act 1979, and by consent, do hereby order 
that — 

(1) An allowance of $12.00 per day be paid to Pig 
Slaughtermen at Waroona. 

(2) The allowance shall be reduced to $6.00 per 
day as from the date of a redesigned and operational 
sticking area. 

(3) Three months from the date in (2) above the 
allowance will be reduced to $3.00 per day. 

(4) Six months after the date from date in (2) 
above the allowance shall cease. 

(5) The allowance will be payable for each day 
worked. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 36 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to the said 
Act between the West Australian Branch, Austral- 
asian Meat Industry Employees' Union, Industrial 
Union of Workers, Perth and Wynne's Pty Ltd 
trading as Clover Meats. 

Order. 

WHEREAS conferences were held in Perth and in 
Waroona on the 18th day of April, the 17th and 22nd 
days of May 1985 pursuant to section 32 of the Industrial 
Relations Act 1979; the subject matter of such 
conferences being an application to amend Order No. 
CR71 of 1984 to vary the penalty rate therein prescribed 
for the slaughtering of whole male pigs at Waroona 
Abattoir; and whereas the amount of penalty rates for 
the slaughtering of whole male pigs was the matter in 
dispute between the parties in 1984 when on application 
by the Respondent to this matter, the Meat Industry 
(State) Award 1980 was amended (64 WAIG 198) with 
the resulec that the previously existing rate of double 

(6) The parties shall negotiate a complete list of 
potential efficiencies by Friday 31 May 1985. These 
efficiencies to be implemented as soon as 
practicable. This list shall include an investigation 
into the operations of the Dehairing machine. 

(7) After the redesigned sticking area is 
operational the parties shall review the operations of 
the pig floor. 

(8) This Agreement shall be operative as from the 
1st pay period on or after 13 May 1985, that is the 
date of operation of the Order of the Full Bench in 
No. 16 of 1985 which prescribes that the rate for 
slaughtering of entire male pigs in excess of 70 
kilograms shall be double rate. 

Dated at Perth this 22nd day of May 1985. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C474 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Hansmac Electrical Services, Respondent. 

Order. 
HAVING heard Mr W. Palmer on behalf of the appli- 
cant, and Mr K. Hansman on behalf of the respondent, 
and by consent, the Commission pursuant to the powers 
conferred on it under section 44 (8) (a) of the Industrial 
Relations Act 1979 hereby orders — 

That the respondent herein pay to the applicant 
the sum of $369.50 within 21 days of the date hereof, 
in full and final settlement of this claim. 

Dated at Perth this 28th day of October 1985. 

(Sgd.) J.F. GREGOR, 
[U.S.] Commissioner. 

The Company claims that the General Order No. 461 
of 1983 in part 4 operates so as to amend Clause 8 (7) of 
the Clerks' (Grain Handling) Award to the effect that 
any increase in rates of wage occurring as a result of the 
terms of Clause 8 (7) which increase labour costs are 
prohibited, except to the extent that any such increase 
has been authorised by the Commission. 

Alternatively the Company claims that if it is incorrect 
concerning the effect of part 4 of Order No. 461 of 1983 
that in any event that an increase determined by the 
Australian Conciliation and Arbitration Commission 
being of the nature of that in Orders published in Prints 
F8941 and F8943 should not flow unless it is in strict 
conformity with the spirit and intent of the Wage 
Fixation Principles and has been subject to the scrutiny 
and approval of the Commission. 

The Union respondent claims that the applicant 
Company is bound to pay the said increases on and from 
24 May 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 715 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference under section 32 of the 
said Act. 

Order. 
HAVING heard Mr A.J. Heelan on behalf of Co- 
operative Bulk Handling Limited and Mr B.J. Finlay on 
behalf of the Federated Clerks' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, I, the undersigned, Commissioner of the 
Western Australian Industrial Relations Commission, in 
pursuance of the powers contained in paragraph (t) _of 
section 27 of the Industrial Relations Act 1979 and with 
the consent of the Acting Chief Commissioner, do 
hereby refer to the Commission in Court Session for 
hearing and determination the matter described in the 
Schedule annexed hereto. 

Dated at Perth this 26th day of September 1985. 

(Sgd.) J.F. GREGOR, 
[U.S.] Commissioner. 

Schedule. 
Subclause 7 of Clause 8.—Salaries in the Clerks' 

(Grain Handling) Award 1977 provides: 
(7) The salaries prescribed in this clause shall be 

adjusted from the same time as and equate to the 
salaries prescribed by the third and fourth division 
officers Federated Clerks' Union, determination 
Nos. 74 and 75 of 1948 of the Commonwealth 
Public Service Arbitrator as varied and replaced 
from time to time. 

In decisions issued by the Australian Conciliation and 
Arbitration Commission on 24 May 1985 and reported in 
Prints F8941 and F8943 increases were granted to the 
classifications of workers described in subclause (7) 
above. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C420 of 1985. 

Between Hon Minister for Health and Others, Appli- 
cants and Hospital Salaried Officers Association of 
Western Australia (Union of Workers), 
Respondent. 

Direction. 
WHEREAS a conference convened pursuant to section 
44 of the Industrial Relations Act 1979 between the Hon 
Minister for Health and Others and the Hospital Salaried 
Officers Association of Western Australia (Union of 
Workers), relating to the removal of work bans and 
limitations imposed by members of the said Association 
employed at various public and teaching hospitals within 
the State, was this day held in Perth; and whereas the said 
bans and limitations have been imposed in support of the 
Association's claim for flexible working hours including 
the right to accrue time off as an option; and whereas the 
said Association has not prosecuted its claim within the 
Commission, nor is it prepared to do so principally 
because of perceived limitations imposed on the 
Commission by section (80E) (3) of the Industrial 
Relations Act, but it is prepared to submit to a private 
arbitrator not bound by such limitations; and whereas 
the Minister on behalf of the public and teaching 
hospitals is not prepared to submit to private arbitration 
but is prepared to negotiate with the said Association for 
the introduction of flexible working hours on the same 
basis as is the case for State Public Servants which does 
not include any right to accrue time off in lieu; and 
whereas the said Association is not prepared to lift the 
said bans and limitations nor continue further 
negotiations with the Minister unless there is an 
agreement in principle to allow its members to accrue 
time off in lieu, as part of the flexible working hours 
arrangement; and whereas the said bans and limitations 
have been in force since from or about 26 August 1985 
and inter alia have resulted in the State being deprived of 
the immediate benefit of revenue to which it is now 
entitled and there is no indication or any immediate 
prospect of the bans or limitations being lifted; and 
whereas it is not in the public interest that the said bans 
and limitations continue; now therefore I, the 
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undersigned, a Commissioner of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers vested in me by the said Act, do hereby direct — 

1. That each and every employee, a member of the 
said Association employed in the public and 
teaching hospitals covered by the Hospital 
Salaried Officers Award 1968 (39 of 1968) 
engaged in the said industrial action in the form 
of work bans and limitations cease industrial 
action as soon as may be but in any event no 
later than 12 noon on Tuesday 24 September 
1985, and further that each and every employee 
a member of the said hospitals thereafter 
refrain from continuing or taking part in 
industrial action in respect of this matter; 

2. That the said Association and its officials take 
such steps as may be necessary to ensure that 
the directions set out in Clause 1 are complied 
with; 

3. That either party have liberty on giving the 
other 24 hours' notice to apply to the 
Commission to vary or set aside this direction. 

Dated at Perth this 20th day of September 1985. 

(Sgd.) G.L.FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C456 of 1985. 

Between the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers, Applicant and Afco 
Industrial Services Group Pty Limited, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979, the Applicant sought a conference to 
discuss the conditions of employment; including the 
question of site and other allowances payable to 
employees of the Respondent employer engaged on site 
at the Burrup Peninsula in connection with the LNG 
Construction Phase of the North West Shelf Gas 
Project; and whereas I, the undersigned, a 
Commissioner of the Western Australian Industrial 
Relations Commission, on 22 October 1984, presided 
over a conference between the parties at which agreement 
was reached that the allowances fixed under Order No. 
C165 of 1984 and Order No. C398 of 1981 should be 
increased; now therefore, pursuant to the powers 
conferred by the said Act, being satisfied that the terms 
of the General Order of the Commission No. 461 of 1983 
have been complied with, and by consent, I do hereby 
order — 

1. That, in accordance with the general practice 
on site the Respondent shall — 

(a) pay the employees $ 1.12 per hour worked; 
(b) supply one pair of suitable safety boots to 

the employees; 

(c) pay the employee six cents per hour for the 
maintenance of their safety boots; and 

(d) pay the employees a special payment of 
$1.31 per hour worked. 

2. That an employee who is engaged or selected or 
advised to proceed to the North West Shelf Gas 
Project, Burrup Peninsula and therefore cannot 
return to his usual place of residence each night; 

(a) May return to his usual place of residence 
or Perth, whichever is the nearest: 

(i) after three continuous months' 
service with the employer and in 
addition to the weekend shall be 
entitled to two days' leave on 
ordinary pay subject to the 
provisions of paragraph (b) 
thereof, and 

(ii) after each further period of three 
months' continuous service with 
the employer; and in addition to the 
weekend, the employee shall be 
entitled to two days' leave, one of 
which days shall be on ordinary pay 
subject to the provisions of para- 
graph (b) hereof. 

(b) Where an employee returns to his usual 
place of residence or to Perth in 
accordance with paragraph (a) hereof and 
returns to the job and commences work at 
the time arranged with his employer, on 
the first working day for that employee 
immediately following the period of leave 
referred to in paragraph (a) hereof, that 
employee shall be paid at the completion 
of the first pay period commencing on or 
after the day upon which the employee 
returns to work from the leave taken 
pursuant to paragraph (a) hereof the 
ordinary pay for that period of leave and 
the actual cost of airfares incurred in 
travelling to his usual place of residence or 
to Perth and to the job which in no case 
shall exceed the cost of an economy airfare 
from the job to Perth and return. 

(c) The entitlement to leave and travelling 
accruing to an employee pursuant to 
subclause (a) hereof may be availed of as 
soon as reasonably practicable by arrange- 
ment between the employee and the 
employer, however the entitlement lapses 
if not taken by the employee within two 
months of the entitlement becoming due. 
The employer shall notify an employee in 
writing in the week that the entitlement 
becomes due and advise the employee that 
such entitlement shall lapse if not taken 
within two months. 

(d) Any time in respect of which an employee 
is absent from work except time for which 
he is entitled to claim payment pursuant to 
Clause 15.—Sick Leave or time spent on 
holiday pursuant to Clauses 18 and 19 of 
the Industrial Catering Workers' Award 
No. 29A of 1974 as amended shall not 
count for determining his right to travel 
and leave under the provisions of this 
order. 

3. That the above provisions have effect on and 
from 12 August 1985. 

4. That this Order apply to the Respondent 
employer and its employees employed on site at the 
Burrup Peninsula in connection with the LNG 
Construction Phase of the North-West Shelf Gas 
Project and shall replace Order No. C398 of 1981 
and Order No. C165 of 1984. 
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5. That the provisions of this Order apply in 
addition to the provisions of the Industrial Catering 
Workers' Award No. 29A of 1974. 

Dated at Perth this 22nd day of October 1985. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C152 of 1985. 

Between Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, Perth — West 
Australian Branch, Applicant and Derby Meat 
Processing Company, Respondent. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr R.A. Heaperman on behalf of the respon- 
dent, and after conferences between the parties at which 
agreement was reached, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, having satisfied itself that the terms of the 
General Order of the Commission No. 461 of 1983, dated 
2 March 1984, have been complied with, and by consent, 
hereby orders — 

That the Meat Industry (North West Abattoirs) 
Award No. 18 of 1981 be amended in accordance 
with the following schedule, with effect on and from 
the 6th day of May 1985. 

Dated at Perth this 11th day of October 1985. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner 

Schedule. 
1. Clause 2.—Arrangement: Delete the figures and 

words 17.—Travelling Expenses and insert in lieu:— 
17.—Distant Work and Travelling. 

2. Clause 12.—Tallies and Penalties: Delete this clause 
and insert in lieu:— 

12.—Tallies and Penalties. 
(1) Slaughterman: 

(a) The daily tally to apply to a slaughterman 
in the slaughtering tally team shall be: 
Broome —12.5 carcases per man per day 
Derby — 11.5 carcases per man per day 

(b) Each carcase processed shall be equal to 
one carcase for the purpose of calculating 
tally and over tally. 

(c) Penalties: The slaughtering team shall 
receive the following penalty payments for 
processing of the following:— 

(i) A carcase of beef weighing — 
250 kgs to 318 kgs — 10 per cent of 
the ordinary carcase rate 
318 kgs to 385 kgs — 20 per cent of 
the ordinary carcase rate 
386 kgs and over — 25 per cent of 
the ordinary carcase rate 

(ii) A carcase of bull or genuine stag 
weighing — 136 kgs and over — 100 
per cent of the ordinary carcase 
rate. 
A "genuine stag" means a fully 
grown animal that exhibits charac- 
teristics of a bull, including a 
definite neck crest. 
Any dispute arising from this sub- 
paragraph shall be determined by 
the meat inspector. 

(iii) All cattle condemned by the 
veterinary officer for any of the 
following causes — 

tuberculosis, cancer, ulcer, 
tumour, gangrene, leptosperosis 
or brucellosis, 

shall attract a penalty payment paid 
to the slaughtering team of 100 per 
cent of the ordinary carcase rate. 

(iv) Cattle condemned for bruising 
shall attract a penalty payment paid 
to the slaughtering team of 25 per 
cent of the ordinary carcase rate. 

(d) (i) When any of the following 
mechanical aids are used in the on 
rail cattle slaughtering section, for 
the purpose of calculating tally per 
man per day they shall count as 
follows:— 

(aa) Upward hide 
stripper 5 head 

(bb) Automatic feed 
to saw 25 head 

(cc) Automatic feed 
from saw 25 head 

(dd) "H" Bone cutter or 
saw cutting "H" 
bone 25 head 

(ee) Hock cutters 25 head 
(ii) Notwithstanding the above pro- 

visions, tallies shall be negotiated 
between the employer and the 
Union when it is shown the above 
mechanical aids are not 100 per 
cent efficient. 

(iii) No combination of the aids listed in 
(d) (i) hereof shall increase the tally 
more than 1.5 head per man per 
day. 

(iv) In the event of any change in the 
system or upon the introduction of 
other mechanical aids, liberty is 
reserved to either party to apply to 
amend the tallies for slaughtering 
cattle. 

(e) An employee who is not a member of the 
slaughtering team and who is — 

(i) required to handle a bullock's head 
from a carcase condemned for — 

tuberculosis, 'c/, ulcer, 
tumour, gangrem < sperosis 
or brucellosis, 

shall be paid an amount of $1.00 
for each head, and when that 
employee is a member of a team, 
then that amount shall be divided 
equally amongst all members of the 
team. 

(ii) Head ring workers shall be paid a 
penalty for bulls' heads and 
genuine stags weighing 136 kgs and 
over. The penalty shall be equal to 
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one-fifth of the classification rate 
for a head ring worker divided by 
the slaughtermen's tally. 

(iii) Head ring workers shall be paid a 
penalty of 50 per cent of one-fifth 
of the classification rate for head 
ring workers divided by the 
slaughtermen's tally when pro- 
cessing heads from beasts weighing 
318 kgs and over and 25 per cent of 
one-fifth of the classification rate 
divided by the slaughtermen's tally 
when processing heads from beasts 
weighing between 250 kgs and 318 
kgs. 

(iv) required to cut up a condemned 
carcase shall be paid for at the rate 
of $2.00 per body, and when more 
than one employee is usually 
employed on the task then the 
amount shall be divided amongst 
the employees usually employed 
upon the task. 

(2) Boner: 
(a) The daily tally for each boner shall be 22 

sides. 
(b) Each side processed shall be equivalent to 

half a carcase and equal one side for the 
purposes of calculating tally and over 
tally. 

(c) For the purpose of converting parts of 
carcases to sides the following equivalents 
shall apply:— 

(i) Two hindquarters shall equal one 
side 
Three horses heads shall equal one 
side 
Three forequarters shall equal two 
sides 
Two crops shall equal one side 
Five briskets with shin and portion 
of clod bone attached shall equal 
one side 
10 briskets shall equal one side 

(ii) One side or the equivalent thereof 
boned on the table shall equal 1.1 
side. 

(d) Penalties: The boning team shall receive 
the following penalty payments for pro- 
cessing the following:— 

(i) A carcase of beef weighing — 
250 kgs to 318 kgs — 10 per cent of 
the ordinary carcase rate 
318 kgs to 385 kgs — 20 per cent of 
the ordinary carcase rate 
385 kgs and over — 25 per cent of 
the ordinary carcase rate 

(ii) A carcase of bull and/or genuine 
stag weighing — 
136 kgs to 272 kgs — 50 per cent of 
the ordinary carcase rate 
272 kgs and over — 100 per cent of 
the ordinary carcase rate 
"genuine stag" means a fully 
grown animal that exhibits charac- 
teristics of a bull, including a 
definite neck crest. 
Any dispute arising from this sub- 
paragraph shall be determined by 
the meat inspector. 

(e) Notwithstanding the provisions of para- 
graph (a) of this subclause, the tally for on- 
rail boning shall be reduced by negotiation 
between the employer and the Union when 
it can be shown that the system is not in 

accordance with the provisions of sub- 
clause (7) of Clause 26.—Definitions and 
Work of Employees. 

(3) Slicer: 
(a) The daily tally for each slicer shall be 20 

sides per man. 
(b) Each side processed shall be equivalent to 

half a carcase and equal to one side for the 
purpose of calculating tally and over tally. 

(c) Penalties: The slicing team shall receive the 
following penalty payments for processing 
the following:— 

(i) A carcase of beef weighing — 
250 kgs to 318 kgs — 10 per cent of 
ordinary carcase rate 
318 kgs to 385 kgs — 20 per cent of 
ordinary carcase rate 
385 kgs and over — 25 per cent of 
ordinary carcase rate 

(ii) A carcase of bull or genuine stag 
weighing — 
182 kgs to 363 kgs — 50 per cent of 
ordinary carcase rate 
363 kgs and over — 100 per cent of 
ordinary carcase rate 
A "genuine stag" means a full 
grown animal that exhibits charac- 
teristics of a bull including a 
definite neck crest. 
Any dispute arising from this sub- 
paragraph shall be determined by 
the meat inspector. 

(d) (i) When a team of 12 or less boners is 
employed then the team of slicers 
following shall have one member 
more than the boning team. 

(ii) When a team of 13 or more boners 
is employed the team of slicers 
following shall have two members 
more than the boning team. 

(4) Hideman: The daily tally for each hideman 
shall be 75 per day. 

(5) For the purposes of this clause, the ordinary 
carcase rate is the base tally rate as provided in 
subclause 13 of Clause 11.—Wages. 

(6) Any dispute arising from this clause may be 
referred to the Western Australian Industrial 
Relations Commission. 

3. Clause 17.—Travelling Expenses: Delete this clause 
and insert in lieu:— 

17.—Distant Work and Travelling. 
(1) This clause shall only apply to employees 

engaged as seasonal workers in accordance with 
Clause 7.—Terms of Employment. 

(2) (a) The employer shall provide full board and 
accommodation of a reasonable standard to all 
employees. 

(i) An employee shall be liable for any loss or 
damage to such accommodation, furni- 
ture, fittings and refrigerator, except for 
fair wear and tear attributable to ordinary 
use. 

(ii) In the event of any loss or damage the 
employer may recover an amount as 
mutually agreed with the Union repre- 
sentative to compensate therefore, from 
any wages due to such an employee or 
otherwise legally recover such compensa- 
tion or balance thereof. 

(b) The employer shall clean the accommodation 
and toilet blocks before the season commences and 
maintain them in a clean and hygenic condition. 

43471—9 
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(c) The employer shall provide and maintain free 
of charge a refrigerator in good working order to 
any employee with at least one season's service, 
accommodated in the works quarters. 

(d) The employer may inspect any employee's 
quarters in the works accommodation at regular 
intervals provided that it is at a time agreed by the 
Union representative and the Union representative 
is present at any inspection. 

(3) (a) Any single employee with the consent of 
the employer and any married employee may elect 
not to live in the accommodation provided by the 
employer. 

(b) Any employee not so provided in accordance 
with Clauses (2) and (3) (a) shall receive a Living 
Away From Home Allowance as follows:— 

(i) The Living Away From Home Allowance 
shall be $50 per week and shall be adjusted 
automatically each year prior to the 
commencement of each season in 
accordance with General Orders of the 
Industrial Relations Commission related 
to cost of living adjustments for wages. 

(ii) The Living Away From Home Allowance 
shall be paid fortnightly except for the 
1985 season when it shall accumulate and 
be paid as a lump sum at the end of the 
1985 season. 

(iii) The employer shall be under no obligation 
to pay for any day not worked Monday to 
Friday upon which the worker is required 
to present himself for duty except when 
such an absence is authorised by the 
employer or approved leave pursuant to 
the award. For the purpose of this sub- 
clause any day Monday to Friday upon 
which the employer has no obligation to 
pay the Living Away From Home Allow- 
ance shall be reduced by $10 per week. 

(4) (a) Any employee receiving a Living Away 
From Home Allowance and who eats at the 
employers works canteen shall have the cost of such 
meals deducted from the Living Away From Home 
Allowance. 

(b) The cost of a meal for the purpose of (a) above 
shall be calculated by dividing the Living Away 
From Home Allowance by 21. 

(5) The cost of air travel by any other means shall 
be tire liability of the employee from the place of 
engagement to the place of his employment, and in 
cases where this expense is met by the employer, 
then the cost thereof will be deducted in fortnightly 
instalments from the employee's wages over a 
period of up to two months. However, an employee 
who continues to work for the employer for a period 
of two months shall be paid a refund of the airfare 
economy class rates or the value thereof if he travels 
by means other than air transport from the place of 
engagement being Perth, Western Australia to the 
place of employment. 

(6) Each employee who continues to work for the 
employer in accordance with the provisions of 
Clause 9 (2) shall be entitled to the cost of the 
economy class fare or the value thereof for air travel 
from the place of employment to the place of 
engagement being Perth, Western Australia and be 
supplied with an air ticket at economy class rates or 
be paid the value thereof if he has travelled to the 
place of engagement by means other than air 
transport, on termination of his employment. 

(7) Each employee who shall become entitled to 
the cost of an airfare refund as provided for in (5) or 
(6) hereof shall be paid a travelling allowance at the 
rate of one day's pay appropriate to the rate of the 
task for which he was engaged originally in respect 
of the forward journey to the place of employment 
and the return journey to the place of engagement. 

(8) When an employee elects to remain either in 
the employment of the respondent or resides within 
the locality between the seasons, he shall be paid his 
return airfare when he elects to return to his original 
place of engagement. 

(9) Any employee who terminates his employ- 
ment for personal illness, inability to perform the 
task for which he was engaged, domestic or other 
pressing necessity, proof of all of which shall lie on 
the employee, shall be entitled to the benefits 
provided by this clause. 

(10) An employee shall forfeit the benefits of sub- 
clauses (5) and (6) hereof if he terminates his 
employment contrary to the provisions of this 
Award. 

(11) Any employee dismissed for misconduct 
shall forfeit the benefits to which he may become 
entitled under the provisions of this clause. 

4. Clause 28.—General Conditions: Delete this clause 
and insert in lieu:— 

28.—General Conditions. 

(1) When slaughtermen, boners and slicers are 
employed under the tally system, they shall work on 
a team basis, e.g. there shall be teams of slaughter- 
men, boners and slicers who shall slaughter, bone or 
slice the total daily amount required by the 
employer. The duties of each member of a team 
shall be determined by the employer. 

(2) The employer shall keep in each section where 
tally work is performed, a tally board on which shall 
be shown the number and type of cattle or carcases 
that are to be processed each day. The total through- 
put each day shall be equally divided amongst the 
teams of tally employees engaged. 

(3) The employer shall have available a sufficient 
supply of protective equipment, namely, aprons of 
polythene and canvas or chain mesh for boners and 
chain mesh gloves consisting of either thumb and 
forefinger or thumb and two fingers, at the choice of 
the employees, for boners, slicers and trimmers, and 
ear protectors for use by employees when engaged 
on work for which that protective equipment is 
reasonably necessary. 

(4) All boners shall be provided, free of cost, with 
safety aprons made of polythene and canvas or 
chain mesh and boners, slicers, offal trimmers and 
spotters shall be provided, free of cost, with chain 
mesh gloves consisting of not less than the thumb 
and forefinger. Such equipment will be issued at the 
commencement of employment and in the event of 
any loss or damage, other than fair wear and tear 
attributable to ordinary use, the employer may 
recover the value thereof from any moneys payable 
to the employee. 

(5) Safety cap, waterproof coats, aprons, capes, 
gum boots and gloves, overalls, trousers and 
T-shirts shall be supplied to all employees who 
require them by the nature of their work. Such 
overalls, trousers and T-shirts shall be laundered 
daily by the employer free of cost. The same shall be 
replaced when required and the employee shall be 
responsible for any loss or damage to any of such 
articles, fair wear and tear attributable to ordinary 
use excepted, and in the event of any loss or damage 
thereto, the employer may recover the value thereof 
from wages due to such employee, or otherwise 
legally recover such compensation or balance 
thereof. 

(6) An employee required to work in a freezer 
chamber shall be supplied by the employer, free of 
cost, with a freezer suit with hood attached, freezer 
gloves and suitable freezer boots with steel toe caps. 

(7) No employee shall be required or permitted to 
work in a boning room when the temperature is 
lower than seven degrees Celsius. 
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(8) There shall be a person qualified in first aid 
readily available to attend to any injury sustained by 
the employee. 

(9) The employer shall supply, when required, 
reasonable transport for the purposes of an injured 
employee receiving medical attention without cost 
to the employee. 

(10) The employer shall maintain an adequate 
first aid kit in each section of each establishment 
accessible at all times. 

(11) Wages shall be paid on the first Friday next 
succeeding the commencement of the employment 
and thereafter on the regular fortnightly pay day 
during a smoko period on each alternate Friday. 
Provided that the employer shall, if required by the 
employee, pay to him on each Friday on which 
payment of wages is not made, an amount 
nominated in writing by such employee, as an 
advance against the moneys to be paid on the 
succeeding pay day. Provided further that the 
aggregate amount of any such advance shall not 
exceed the sum of $100 in any week. No more than 
two days' pay shall be kept in hand. 

(12) All tally employees shall provide knives and 
other tools of trade at their own expense. Other 
employees required to use a knife or other tool shall 
have them provided free of charge by the employer. 
Any knife, tool or other equipment provided by the 
employer shall remain the property of the employer 
whenever required. Non-return of such knife, tool 
or equipment will entitle the employer to recover 
from the employee the value thereof, fair wear and 
tear attributable to ordinary use excepted, or to 
deduct such value from any moneys payable to the 
employee. 

(13) No adult female employee shall be required 
or permitted to lift weights in excess of 16 kgs. 

(14) Employees, when overheated through 
working outside, shall be allowed to cool down 
before entering a cold chamber. 

(15) Each freezer chamber shall have an effective 
escape system fitted and a pilot light installed. 

(16) The employer shall ensure that there is an 
ammonia helmet located adjacent to the freezing 
chambers. 

(17) No employee, other than an employee 
specifically engaged for the task, shall be required to 
clean out toilets or change rooms. 

(18) Delegates in the slaughtering and boning 
sections are to be provided with tally sheets showing 
the previous working day's throughput. 

(19) A tally employee who has completed tally or 
overtally required for the day by the employer shall 
not be required to perform any other work for that 
day. 

(20) All employees who work under an incentive 
bonus system shall be responsible for the cleaning 
up and washing down in and around the area where 
they work at the completion of each day's 
operations. 

(21) Any dispute arising from this clause may be 
referred to a Board of Reference for determination. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C149 of 1985. 

Between Norwest Beef Industries Ltd and Derby Meat 
Processing Co Ltd, Applicants and West Australian 
Branch, Australasian Meat Industry Employees' 
Union of Workers, Perth, Respondent. 

Order. 
HAVING heard Mr R.A. Heaperman on behalf of the 
applicants and Mr J. Gerritsen on behalf of the respon- 
dent, and after conferences between the parties at which 
agreement was reached, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, having satisfied itself that the terms of the 
General Order of the Commission No. 461 of 1983, dated 
2 March 1984, have been complied with, and by consent, 
hereby orders — 

That the Meat Industry (Wyndham) Award No. 
16 of 1981 be amended in accordance with the 
following schedule, with effect on and from the 21st 
day of May 1985. 

Dated at Perth this 16th day of October 1985. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner 

Schedule. 
1. Clause 2.—Arrangement: Delete the figures and 

words "17.-—Travelling Expenses" and insert in lieu 
"17.—Distant Work and Travelling". 

2. Clause 12.—Tallies and Penalties: Delete the whole 
of Clause 12 and insert in lieu, the following:— 

12.—Tallies and Penalties. 
(1) Slaughterman: 

(a) The daily tally to apply to a slaughterman 
in the slaughtering tally team shall be: 

13 head per man per day 
(b) Each carcase processed shall be equal to 

one carcase for the purpose of calculating 
tally and over tally. 

(c) Penalties: The slaughtering team shall 
receive the following penalty payments for 
processing of the following:— 

(i) A carcase of beef weighing — 
250 kgs to 318 kgs — 10 per cent of 
the ordinary carcase rate. 
318 kgs to 385 kgs — 20 per cent of 
the ordinary carcase rate. 
386 kgs and over — 25 per cent of 
the ordinary carcase rate. 

(ii) A carcase of bull or genuine stag 
weighing — 136 kgs and over — 100 
per cent of the ordinary carcase 
rate. 
A "genuine stag" means a fully 
grown animal that exhibits charac- 
teristics of a bull, including a 
definite neck crest. 
Any dispute arising from this sub- 
paragraph shall be determined by 
the meat inspector. 

(iii) All cattle condemned by the 
veterinary officer for any of the 
following causes — 

tuberculosis, cancer, ulcer, 
tumour, gangrene, leptosperosis 
or brucellosis, 

shall attract a penalty payment paid 
to the slaughtering team of 100 per 
cent of the ordinary carcase rate. 
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(d) (i) When any of the following 
mechanical aids are used in the on 
rail cattle slaughtering section, for 
the purpose of calculating tally per 
man per day they shall count as 
follows:— 

(aa) Upward hide 
stripper .5 head 

(bb) "H" Bone cutter 
or saw cutting 
"H"bone .25 head 

(cc) Hock cutters .25 head 
(ii) Notwithstanding the above provi- 

sions, tallies shall be negotiated 
between the employer and the 
Union when it is shown the above 
mechanical aids are not 100 per 
cent efficient. 

(iii) No combination of the aids listed in 
(d) (i) hereof shall increase the tally 
more than 1.5 head per man per 
day. 

(iv) In the event of any change in the 
system or upon the introduction of 
other mechanical aids, liberty is 
reserved to either party to apply to 
amend the tallies for slaughtering 
cattle. 

(e) An employee who is not a member of the 
slaughtering team and who is — . 

(i) required to handle a bullock's head 
from a carcase condemned for — 

tuberculosis, cancer, ulcer, 
tumour, gangrene, leptosperosis 
or brucellosis, 

shall be paid an amount of $1.00 
for each head, and when that 
employee is a member of a team, 
then that amount shall be divided 
equally amongst all members of the 
team. 

(ii) Head ring workers shall be paid a 
penalty for bull's heads and 
genuine stags weighing 136 kgs and 
over. The penalty shall be equal to 
one-fifth of the classification rate 
for a head ring worker divided by 
the slaughterman's tally. 

(iii) required to cut up a condemned 
carcase shall be paid for at the rate 
of $1.50 per body, and when more 
than one employee is usually 
employed on the task then the 
amount shall be divided amongst 
the employees usually employed 
upon the task. 

(2) Boner: 
(a) The daily tally for each boner shall be 22 

sides. 

(b) Each side processed shall be equivalent to 
half a carcase and equal one side for the 
purposes of calculating tally and over 
tally. 

(c) For the purpose of converting parts of a 
carcase to sides the following conversion 
shall apply:— 

(i) Two hindquarters shall equal one 
side 
Three horses heads shall equal one 
side 
Three forequarters shall equal two 
sides 
Two crops shall equal one side 

Five briskets with shin and portion 
of clod bone attached shall equal 
one side 
10 briskets shall equal one side 

(ii) One side or the equivalent thereof 
boned on the table shall equal 1.1 
side. 

(d) Penalties: The boning room shall receive 
the following penalty payments for pro- 
cessing the following:— 

(i) A carcase of beef weighing — 
250 kgs to 318 kgs — 10 per cent of 
the ordinary carcase rate 
318 kgs to 385 kgs — 20 per cent of 
the ordinary carcase rate 
385 kgs and over — 25 per cent of 
the ordinary carcase rate 

(ii) A carcase of bull and/or genuine 
stag weighing — 
136 kgs to 272 kgs — 50 per cent of 
the ordinary carcase rate 
272 kgs and over — 100 per cent of 
the ordinary carcase rate 
"Genuine stag" means a fully 
grown animal that exhibits charac- 
teristics of a bull, including a 
definite neck crest. 
Any dispute arising from this sub- 
paragraph shall be determined by 
the meat inspector. 

(e) Notwithstanding the provisions of para- 
graph (a) of this subclause, the tally for on- 
rail boning shall be reduced by negotiation 
between the employer and the Union when 
it can be shown that the system is not in 
accordance with the provisions of sub- 
clause (7) of Clause 26.—Definitions and 
Work of Employees. 

(3) Slicer: 
(a) The daily tally for each slicer shall be 20 

sides per man. 
(b) Each side processed shall be equivalent to 

half a carcase and equal to one side for the 
purpose of calculating tally and over tally. 

(c) Penalties: The slicing team shall receive the 
following penalty payments for processing 
the following:— 

(i) A carcase of beef weighing — 
250 kgs to 318 kgs — 10 per cent of 
ordinary carcase rate 
318 kgs to 385 kgs — 20 per cent of 
ordinary carcase rate 
385 kgs and over — 25 per cent of 
ordinary carcase rate 

(ii) A carcase of bull or genuine stag 
weighing — 
182 kgs to 363 kgs — 50 per cent of 
ordinary carcase rate 
363 kgs and over — 100 per cent of 
ordinary carcase rate 

A "genuine stag" means a full 
grown animal that exhibits charac- 
teristics of a bull including a 
definite neck crest. 
Any dispute arising from this sub- 
paragraph shall be determined by 
the meat inspector. 

(d) (i) When a team of 12 or less boners is 
employed then the team of slicers 
following shall have one member 
more than the boning team. 
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(ii) When a team of 13 or more boners 
is employed the team of slicers 
following shall have two members 
more than the boning team. 

(4) Hideman: The daily tally for each hideman 
shall be 75 per day. 

(5) For the purposes of this clause the ordinary 
carcase rate is the base tally rate as provided in 
subclause 13 of Clause 11.—Wages. 

(6) Any dispute arising from this clause may be 
referred to the Western Australian Industrial 
Relations Commission. 

3. Clause 17.—Travelling Time: Delete the whole of 
Clause 17 and insert in lieu, the following: 

17.—Distant Work and Travelling. 
(1) This clause shall only apply to employees 

engaged as seasonal workers in accordance with 
Clause 7.—Terms of Employment. 

(2) (a) The employer shall provide full board and 
accommodation of a reasonable standard to all 
employees and such accommodation shall contain 
spring stretcher, foam mattress, pillow, wardrobe, 
cupboard, table and chair. 

(i) An employee shall be liable for any loss or 
damage to such accommodation and 
furniture and fittings except for fair wear 
and tear attributable to ordinary use. 

(ii) In the event of any loss or damage to the 
accommodation, furniture or fittings, the 
employer may recover an amount as 
mutually agreed with the Union repre- 
sentative to compensate therefore, from 
any wages due to such an employee or 
otherwise legally recover such compen- 
sation or balance thereof. 

(b) The employer shall clean the accommodation 
and toilet blocks before the season commences and 
maintain them in a clean and hygenic condition. 

(3) (a) Any single employee with the consent of 
the employer and any married employee may elect 
not to live in the accommodation provided by the 
employer. 

(b) Any employee not so provided in accordance 
with Clauses (2) and (3) (a) shall receive a Living 
Away From Home Allowance as follows:— 

(i) The Living Away From Home Allowance 
shall be $50 per week and shall be adjusted 
automatically each year prior to the 
commencement of each season in 
accordance with General Orders of the 
Industrial Relations Commission related 
to cost of living adjustments for wages. 

(ii) The Living Away From Home Allowance 
shall be paid fortnightly except for the 
1985 season when it shall accumulate and 
be paid as a lump sum at the end of the 
1985 season. 

(iii) The employer shall be under no obligation 
to pay for any day not worked Monday to 
Friday upon which the worker is required 
to present himself for duty except when 
such an absence is authorised by the 
employer or approved leave pursuant to 
the award. For the purpose of this sub- 
clause any day Monday to Friday upon 
which the employer has no obligation to 
pay, the Living Away From Home Allow- 
ance shall be reduced by an amount 
equivalent to one-fifth of the Living Away 
From Home Allowance. 

(4) (a) Any employee receiving a Living Away 
From Home Allowance and who eats at the 
employers works canteen shall have the cost of such 
meals deducted from the Living Away From Home 
Allowance. 

(b) The cost of a meal for the purpose of (a) above 
shall be calculated by dividing the Living Away 
From Home Allowance by 21. 

(5) The cost of air travel or travel by other means 
shall be the liability of the employee from the place 
of engagement to the place of his employment, and 
in cases where this expense is met by the employer, 
then the cost thereof will be deducted in fortnightly 
instalments from the employee's wages over a 
period of up to two months. However, an employee 
who continues to work for the employer for a period 
of two months shall be paid a refund of the airfare 
economy class rates or the value thereof if he travels 
by means other than air transport from the place of 
engagement anywhere in Australia to the place of 
employment. 

(6) Each employee who continues to work for the 
employer in accordance with the provisions of 
Clause 9 (2) shall be entitled to the cost of the 
economy class fare or the value thereof for air travel 
from the place of employment to the place of 
engagement anywhere in Australia and be supplied 
with an air ticket at economy class rates or be paid 
the value thereof if he has travelled to the place of 
engagement by means other than air transport, on 
termination of his employment. 

(7) Each employee who shall become entitled to 
the cost of an airfare refund as provided for in (5) or 
(6) hereof shall be paid a travelling allowance at the 
rate of one day's pay appropriate to the rate of the 
task for which he was engaged originally in respect 
of the forward journey to the place of employment 
and the return journey to the place of engagement. 

(8) When an employee elects to remain either in 
the employment of the respondent or resides within 
the locality between the seasons, he shall be paid his 
return airfare when he elects to return to his original 
place of engagement. 

(9) Any employee who terminates his employ- 
ment for personal illness, inability to perform the 
task for which he was engaged, domestic or other 
pressing necessity, proof of all of which shall lie on 
the employee, shall be entitled to the benefits 
provided by this clause. 

(10) (a) An employee permanently residing in the 
Wyndham region and who has been employed in 
accordance with Clause 8.—Applications of this 
Award, and completes a full season as determined 
by Clause 9.—Guarantee of this Award shall: 

Be entitled to one single air ticket to Perth per 
completed full season, or a single air ticket to any 
destination of their choosing up to the value of a 
single air ticket to Perth. 

Should the employee elect to travel other than by 
air the employee shall, subject to the production of 
receipts to the Company, be reimbursed the actual 
cost of travelling up to a maximum of the cost of a 
single air fare to Perth. 

An employee may elect to accumulate the benefits 
as provided in (a) and (b) of this subclause, for two 
consecutive seasons, provided that if by the 
commencement of the third consecutive season, the 
employee has not utilised such entitlement, the 
accumulated entitlement of the previous two 
seasons lapses. 

(b) The provisions of this subclause shall not 
apply to casuals. 

(c) Subclause 9 shall only apply to employees 
subject to this subclause who have completed at 
least the minimum guaranteed period as provided in 
Clause 9. 

(11) An empldyee shall forfeit the benefits of sub- 
clauses (5) and (6) of 10 hereof if he terminates his 
employment contrary to the provisions of this 
Award. 



2152 W 65 W.A.I.G. 

(12) Any employee dismissed for misconduct 
shall forfeit the benefits to which he may become 
entitled under the provisions of this clause. 

4. Clause 30.—General Conditions: Delete in Clause 
30 subclauses 12 (a), 12 (b), 12 (c) and 13. 

Consequently, renumber existing subclauses 14, 15, 
16, 17, 18, 19, 20, 21, 22 and 23 as 12, 13, 14, 15, 16, 17, 
18, 19, 20 and 21. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C149 of 1985. 

Between Norwest Beef Industries Ltd and Derby Meat 
Processing Co Ltd, Applicants and West Australian 
Branch, Australasian Meat Industry Employees' 
Union, Industrial Union of Workers, Perth, 
Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commis- 
sion, presided over conferences between the above- 
mentioned parties on 15 April 1985, 17 September 1985 
and 8 October 1985; and whereas the parties have met 
and confirmed and have arrived at agreement on the 
matters in dispute; and have now requested the Commis- 
sion to issue an Order in the terms of the agreement; now 
therefore pursuant to the powers contained in section 44 
(8) (a) of the said Act and all other powers therein, the 
Commission hereby makes the following Order in the 
terms of the attached schedule. 

Dated at Perth this 15th day of October 1985. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
That Memorandum of Agreement published in C No. 

280 of 1982 on 3 June 1983 and reported in 62 WAIG 
1430 be varied from the beginning of the 1985 season as 
follows: 

(1) Delete subclause (7) and insert in lieu thereof: 
(7) (a) Employees in the By-Products section 

shall be paid the amount set out in the schedule 
hereof on each of those days upon which first tally is 
exceeded in the slaughtering section. 

(b) Employees in the By-Products section shall be 
paid a production bonus of seven cents per head for 
every head processed in excess of the slaughter 
teams tally, to be placed in a pool to be equally 
shared amongst all By-Products employees 
including the gut floor labourer attached to the By- 
Products section. 

(2) In the last line of the schedule delete $6.90 and 
insert in lieu $9.70. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C468 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference convened pursuant to 
section 44 of the said Act, between representatives 
of Nationwide News Pty Limited trading as "The 
Sunday Times" and the Printing and Kindred 
Industries Union, Western Australian Branch, 
Industrial Union of Workers. 

Order. 
WHEREAS a conference was convened by me in Perth 
on 27 September, 1 October, 3 October and 4 October 
1985 between representatives of Nationwide News Pty 
Limited trading as "The Sunday Times" (hereinafter 
referred to as "the employer") and the Printing and 
Kindred Industries Union, Western Australian Branch, 
Industrial Union of Workers (hereinafter referred to as 
"the Union") relating to: a refusal by employees, 
members of or eligible to be members of the said union, 
and employed by the employer, subject to the provisions 
of the "Printing (Newspapers)" Award No. 23 of 1979 as 
varied, to perform work upon and/or produce news- 
papers or parts thereof containing type set by the 
electronic news system "Newscom" owned and installed 
by the employer in its newspaper publishing establish- 
ment at 34 Stirling Street, Perth, when the copy so set 
originates from various sources and which copy in the 
opinion of the aforesaid employees should be classified 
as "hard copy" in the terms of the decision of Cahill J. 
(No. 114 of 1977) known as the Fairfax Demarcation 
Award; on the ground that typesetting work should 
continue to be performed by employees members of or 
eligible to be members of the said union employed by the 
employer in the calling of "Machine Compositors" 
directly from type written, hand written copy, and/or 
that employees herein referred to and not being members 
of the aforesaid union should be members thereof; 
whereas I am of the opinion that the aforesaid refusal by 
the employees referred to herein to perform the work 
herein described constitutes industrial action and such 
industrial action is in my opinion an unwarranted 
restriction upon the employer in its lawful commercial 
pursuits and may in my opinion prevent it from 
publishing in full its edition of the "Sunday Times" and 
the "Sunday Independent", each week; whereas the 
matters in dispute are the subject of ongoing conciliation 
procedures and will be the subject of a further 
conference before me on the 22nd day of October at 
which conference it is expected to refer the matters in 
dispute for hearing and determination, and such deter- 
mination would be expected to be completed by 30 
January 1986; now therefore, I, the undersigned, a 
Commissioner of the Western Australian Industrial 
Relations Commission pursuant to the powers invested 
in me by the said Act, do hereby order — 

1. That in this interim period whilst the matters 
are subject to further conciliation and eventual 
determination, the employer shall treat at least the 
following items as ' 'hard copy'' to be handled by the 
aforementioned "Machine Compositors" 

SUNDAY TIMES: Letters to the Editor, 
Crosswords, Horoscope, Mastermind, 
Advertising Features. 

SUNDAY INDEPENDENT: Letters to the 
Editor, Crosswords, Horoscope, Ethnic Page, 
Advertising Features. 

2. That each employee, a member of or eligible to 
be a member of the Printing and Kindred Industries 
Union, Western Australian Branch, Industrial 
Union of Workers, and employed by Nationwide 
News Pty Limited trading as "The Sunday Times", 
as subject to the provisions of the "Printing (News- 
paper") Award No. 23 of 1979 as varied, shall cease 
industrial action and shall work as required by its 
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employer, Nationwide News Pty Limited trading as 
"The Sunday Times", as soon as he is made aware 
of the terms of this order but in any event no later 
than 8.15 a.m. on the 5th day of October 1985 and 
shall thereafter refrain from commencing or taking 
part in any industrial action and shall work in 
accordance with his contract of employment, 
and 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSAC13 of 1985. 

Between the University Salaried Officers' Association of 
Western Australia (Union of Workers), Applicant 
and Murdoch University, Respondent. 

3. That the Printing and Kindred Industries 
Union, Western Australian Branch, Industrial 
Union of Workers shall take such steps as may be 
necessary whether pursuant to its rules or otherwise 
to ensure that the requirements of Clause 2 of this 
Order are complied with. 

4. This Order shall replace Order No. C318 of 
1984 and shall endure until it is lifted or replaced by 
further order of this Commission or until the 
determination referred to herein has been 
completed. 

Dated at Perth this 4th day of October 1985. 

Direction. 

HAVING heard Mr R.W. Clohessy on behalf of the 
applicant and Mr D.D. Dunn and with him Mr E.D. 
Johnson, on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it in section 32 of 
the Industrial Relations Act 1979, hereby directs — 

That the respondent supply to the applicant 
certified duty statements for each position on the 
approved establishment at the University for 
Officers covered by the University Salaried Officers 
Award No. 16 of 1984 by the 10th day of January 
1986. 

Dated at Perth this 10th day of September 1985. 

(Sgd.) J.A. NEGUS, 
Commissioner (Sgd.) J.F. GREGOR, 

Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C342 of 1985. Matters referred 

In the matter of the Industrial Relations Act 1979; and 
in the matter of a conference pursuant to section 44 
of the said Act between Mt Newman Mining 
Company Pty Limited, Applicant and Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch, Respondent. 

WHEREAS a conference pursuant to section 44 of the 
Industrial Relations Act 1979 was held in Perth on 12 
August and 5 September 1985 between the abovemen- 
tioned parties; and whereas an agreement was reached 
between the said parties; now therefore, I, the under- 
signed Commissioner of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred on me pursuant to the said Act, do 
hereby order — 

That notwithstanding the provisions of the Iron 
Ore Production and Processing (Mt Newman 
Mining Co Pty Limited) Award No. 29 of 1984 for 
the purposes of the First Schedule — Wages of the 
said award the WABCO Model 190 Electric 
Haulpak Trucks with rated capacity of 190 short 
tons operated by Mt Newman Mining Co Pty 
Limited shall be deemed to be covered by the 
undermentioned operator classification: 

Ore and Mullock Truck Driver/Operator, 
more than 190 tons and up to 250 tons. 

Dated at Perth this 5th day of September 1985. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR394 of 1985. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth; and the Federated Engine Drivers' 
and Firemen's Union of Workers of Western 
Australia, Claimants and Western Mining Corpora- 
tion Limited, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 7th day of October 1985. 

Mr F.W. Bastow on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia. 

Mr E.B. Davey on behalf of the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth. 

Mr S.R. Pike on behalf of the Federated Engine 
Drivers' and Firemen's Union of Workers of Western 
Australia. 

Mr L.H. Pilgrim on behalf of the respondent. 

Reasons for Decision. 

THE COMMISSIONER: The parties, at the conclusion 
of a conference held by me pursuant to section 44 of the 
Industrial Relations Act 1979 on the 10th and 11th days 
of September 1985 had not resolved by conciliation the 
claimants' request that the existing arrangement for eight 
leisure days per annum be increased to 12 days per 
annum for employees employed by the respondent 
subject to the provisions of the "Building and Engineer- 
ing Trades (Nickel Mining and Processing)" Award No. 
20 of 1968 as varied at Mt Windarra. 
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The matter of disagreement arose in the following 
way: 

On the 9th day of January 1985 representatives of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, the Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers, 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia (hereinafter referred to as the 
"claimant organisations") and Western Mining 
Corporation Limited (hereinafter referred to as the 
"respondent") agreed that the following conditions of 
employment would apply to employees members of or 
eligible to be members of the claimant organisations and 
employed by the respondent in its nickel mining and 
processing operation at Windarra: 

(a) Eight Leisure Day Agreement and Implementa- 
tion Windarra Nickel Project 

1. The criteria regarding cost offsets 
having been met the eight days in lieu of 
a 38-hour week will commence to accrue 
from 4 July 1984 and employees may 
draw on their benefit from January 
1985. 

2. Ordinary hours of work are as in 
standard hours. 

3. Washing up is to be done in the 
employees time. 

4. Current work practice will be given a 
price. 

5. Afternoon smoko may be taken as the 
work load permits (this will involve the 
placement of urns at various relevant 
locations). 

(b) Leisure days will accrue at the rate of one per 
each 32.5 ordinary shifts including sick leave, 
public holidays and annual leave. 
A maximum of 15 days per year Workers' 
Compensation will be included. 
A leisure day or days can only able taken at the 
managements' convenience. 

(a) As the day accrues; or 
(b) In an accumulated manner. 

Accrued leisure days will be paid on 
termination at the Award and Over Award rate 
applicable at the time. 
A standard leave form marked "leisure day" or 
"days" as the case may be must be submitted a 
minimum of 48 hours in advance. 

That agreement was subject to review in July 1985 at 
which time consideration was to be given to whether or 
not the eight leisure days would become 12 leisure days. 

It is relevant to record at this point that this leisure day 
arrangement had its origin in another of the respondent's 
operations — the Kwinana Nickel Refinery, in June 
1984. In matter No. 464 of 1984, the "Nickel Refining" 
Award No. 6 of 1971 as varied, consolidated and varied 
was further varied by the consent of the parties in the 
following terms: 

3. Clause 32.—Special Day Off Provisions: After 
Clause 31.—Redundancy — insert a new Clause 
32.—Special Day Off Provisions in the following 
terms: 

32.—Special Day Off Provisions. 
(1) Notwithstanding provisions prescribed 

elsewhere in this award, each worker shall be 
entitled to 12 special days off per annum, 
without loss of pay, to be taken in accordance 
with an agreed roster. 

(2) A roster system shall be agreed between 
the employer and the workers to ensure ade- 
quate coverage for the employers operations. 

(3) (a) A worker shall not be required to 
work on a special day off without his 
agreement. 

(b) Where a worker works a full shift on a 
special day off he shall be paid at the rate of 
time and a half for that day, in addition to 
which he shall be allowed and shall take one day 
off with pay in lieu of that special day. 

(c) The day off in lieu shall be taken on a day 
suitable to the employer and prior to or in con- 
junction with the next special day off. 

(d) The provisions of this subclause do not 
apply to special days off worked by mutual 
agreement between workers. 

(e) Where less than eight hours is worked on 
a special day off, such work shall be paid for at 
the rate of double time and a half. 

(4) The special day off shall be in addition to 
any public holiday or period of annual leave. 

(5) Where the special day off falls on a public 
holiday, the next ordinary working day shall be 
substituted as the special day off. 

(64 WAIGp. 1302.) 
The purpose of that variation was to give effect to an 

alternative method of reducing ordinary hours of work 
from 40 to 38 and in simple terms accumulating two 
hours each week for 48 weeks of work into 12 days of 
eight hours off duty to be taken by employees in the 
manner specified in the variation. 

This arrangement provides increased viable time away 
from work in lieu of other arrangements which exist in 
other industries for the implementation of the 38 hour 
week and does not entail the creation of a higher hourly 
rate of wage for all other purposes of the award as is the 
case in other forms of implementation. 

In the wake of that development the respondent was 
faced with claims for a reduction in ordinary hours of 
work in its other operations throughout the state and 
each was dealt with on an individual operation basis. In 
the Nickel Mining and Processing Operation at 
Kambalda the parties constructed an arrangement 
similar to that recited earlier herein for Mt Windarra but 
because of the adverse economic conditions prevailing in 
the Nickel Mining and Processing industry it was agreed 
that only eight leisure days could then be allowed and 
that the residual four leisure days would be the subject of 
further discussions in July 1985. 

That review at the Kambalda operation was duly 
undertaken and the 12 leisure days implemented for the 
remainder of 1985 and thereafter. 

The last of the respondent's operations to be finalised 
is that at Mt Windarra, the subject of the present 
proceeding. 

That review, initiated by the respondent has taken 
place and been applied to employees at Windarra 
members of or eligible to be members of the Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers at Mt Windarra and Lancefield. 

That variation of the leisure days arrangements was 
accompanied by a grievance and disputes arrangements 
in the following terms: 

Grievance and Disputes. 
15 July 1985. 

1. The employee shall firstly refer the grievance to 
his immediate Shift Boss or Foreman. 

2. If the Foreman cannot remedy the complaint, 
the employee shall refer the complaint to his Union 
Representative at his mine. 

3. If a dispute arises, the Union Representative 
will approach relevant project management and 
declare the problem. 

4. Management then has 24 hours to reach an 
acceptable solution. 
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5. If this 24 hours has expired and both Union 
and Management appear to be achieving a resolu- 
tion to the dispute then an extra 24 hours may be 
exercised. 

6. After 24 hours or 48 hours (whichever the case 
may be) has been exercised and no agreement has 
been reached then a meeting of all AWU Under- 
ground workers .will be held. 

If the AWU Underground workforce fail to 
follow the agreed procedure (1-6) the section work- 
force will forfeit one leisure day with the following 
exceptions: 

(a) Workers on annual leave; 
(b) or workers' compensation. 

(That arrangement was executed by the resident 
manager of the Windarra Nickel Project and the 
President and Secretary of the Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers.) 

The increased number of leisure days was also applied 
to employees members of or eligible to be members of the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia and employed by the 
respondent subject to the provisions of the "Engine 
Drivers (Nickel Mining)" Award No. 37 of 1968 as 
varied. 

The local representative of that Union at Windarra 
agreed to the provisions of a Grievance and Disputes 
procedure but the Union does not consider itself bound 
by that act. 

That agreement reads as follows: 
Standard Procedures: All FEDFU Employees. 

Grievances and Disputes. 
1 August 1985. 

1. The employee shall firstly refer the grievance to 
his immediate shift boss or foreman. 

2. If the foreman cannot remedy the complaint, 
the employee shall refer the complaint to the 
FEDFU representative at his area. 

3. If a dispute arises, the FEDFU representative 
will approach relevant Project management and 
declare the problem. 

4. Management then has 24 hours to reach an 
acceptable solution. 

5. If this 24 hours has expired and both Union 
and management appear to be achieving a resolu- 
tion to the dispute then an extra 24 hours may be 
executed. 

6. After 24 or 48 hours (whichever the case may 
be) has been exercised and no agreement has been 
reached then a meeting of all FEDFU members will 
be held. 

7. If the FEDFU members fail to follow the 
agreed procedure (1-6) those members will forfeit 
one leisure day with the following exceptions: 

(a) Workers on annual leave. 
(b) Workers on Workers' Compensation. 
(c) Any person on authorised absence. 

The remainder of the claimant organisations claim 
that the variation of the leisure day arrangement should 
be applied to them but they do not agree to being a party 
to the grievance and disputes arrangements set out above 
in that they object to the qualification to points 1-6 and 
contained in the final paragraph. 

The respondent claims that the increased number of 
leisure days must be accompanied by the Grievance and 
Disputes procedure in full or by some other cost 
offset(s). 

The claimants submitted that: 
* All of the monetary trade-offs that could be 

achieved were made during the initial discus- 
sions on the eight days. 

* In any event, in their views, grievances and 
disputes procedures were not known or recog- 
nised as trade offsets in shorter working hours 
negotiations anywhere in Australia. 

* The leisure day arrangements were not really a 
reduction in ordinary working hours as if the 
respondent did not agree to them being availed 
of they merely became a payment on termina- 
tion of the contract of employment. 

* They were not opposed to a grievance and 
disputes procedure but strongly objected to the 
"penal nature" of the forfeiture provisions 
contained in the last paragraph of that agreed 
to by the Australian Workers' Union. 

* There is no evidence to suggest that the 
claimants' members record of industrial rela- 
tions at Windarra warrants such a procedure or 
penalty. 

* Representatives of the claimants and another 
organisation had entered into a grievance and 
disputes procedure with the respondent for its 
Kambalda operations which did not contain a 
penalty of forfeiture provision and unconnect- 
ed with the leisure day negotiations. 

That procedure reads as follows: 
(Kambalda Nickel Operations.) 

Standard Procedure 
Building and Engineering Trade (BETU) 

Employees. 
Grievance and Disputes. 

1. The employee shall firstly refer the grievance to 
his immediate Foreman. 

2. If the Foreman cannot remedy the complaint, 
the employee shall refer the complaint to his Shop 
Steward. 

3. If the matter is unresolved at Foreman level the 
Shop Steward for the particular area and the 
Foreman shall refer the matter to the Engineer In 
Charge of the area concerned. 

Notes: 
(a) If the dispute is over a ' 'Safety'' issue then 

the procedural steps one to three above 
may be shortened. That is, the Engineer In 
Charge will be referred to immediately. 

(b) But, in all situations, steps one to three 
above have to be taken before any "stop 
work" meeting of employees occurs at the 
area concerned. 

4. If a dispute arises at any particular area, after 
steps one to three above have been exercised, the 
dispute shall be contained to that area for a period 
of 24 hours. During such time, the Shop Steward 
shall discuss the situation with company representa- 
tives, with the intention of finding a solution. 

There shall be no stoppage of work during this 
time, provided negotiations are being undertaken. 

Notes: 
(a) This dispute's procedure will be reviewed 

after 12 months. 

(b) We recognise that a written disputes pro- 
cedure is a method of reducing unneces- 
sary disputes and time lost, and are happy 
to implement the above in the spirit of 
negotiation. 

The claimants' have no quarrel with that agreement 
and see no reason why employees doing the same jobs in 
the same industry for the same employer in different 
locations should be required to comply with a different 
procedure. 
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The Federated Engine Drivers' and Firemen's Union 
of Workers of Western Australia submitted that: 

* Its members at Windarra had accepted its 
grievance and disputes procedure because they 
could not see that it would affect them to a 
great degree as they provided an essential 
service even in times of industrial action. 

* They believed that the procedures were aimed 
primarily at employees, members of the 
Australian Workers' Union and the execution 
of that procedure at union level attested to the 
need for remedy in that area of the workforce. 

* The agreement made on behalf of its members 
at Windarra was contrary to its policies and 
principles. 

On behalf of the respondent it was argued that the 
claimants' members constituted a minority of the 
respondent's workforce at its Windarra and Lancefield 
Operation — about 22 per cent — the remainder being 
employees members of or eligible to be members of the 
Australian Workers' Union and those employees and 
their organisation had freely entered into their grievance 
and disputes procedure. 

Such procedures were not singular to Windarra and 
were not necessarily related to cost offsets. 

However, they should produce, complied with in the 
spirit of their origin a reduction in down-time due to 
industrial action and which cost saving was not capable 
of quantification in dollars and cents, but be that as it 
may there would be a saving if employees forego strike 
time to enjoy the leisure days not forfeited by such 
inaction or lose leisure days by taking part in industrial 
action. 

Thus the respondent perceives the type of grievance 
and disputes procedure executed with the Australian 
Workers' Union as a positive and viable method of mini- 
mising its costs of production (in fact it believes such a 
provision would result in savings which would cover the 
cost of the additional four leisure days) and thus within 
the Commission's Principles as enunciated in the matter 
of General Order No. 461 of 1983 of the 13th day of 
October 1983 (63 WAIG p. 2207 at pp. 2209 and 2211). 

Speaking further of those Principles the respondent 
pointed out that in light of Principle 5. Standard Hours 
and which reads: 

5.—Standard Hours. 
(a) In dealing with agreements and unopposed 

claims for a reduction in standard hours to 38 per 
week, the cost impact of the shorter week should be 
minimised. Accordingly, the Commission should 
satisfy itself that as much as possible of the required 
cost offset is achieved by changes in work practices. 

Opposed claims should be rejected, but this will 
not prevent determination by the Commission of a 
disputed claim where the Commission is satisfied 
that the claim is based on a well-recognised nexus 
with an award or awards of another tribunal. 

(b) Claims for reduction in standard weekly hours 
below 38, even with full cost offsets, should not be 
allowed. 

(c) The Commission should not approve or award 
improvements in pay or other conditions on the 
basis of productivity bargaining. These improve- 
ments should only be allowed on the basis of the 
appropriate Principles. 
(My emphasis.) (63 WAIG p. 2207 at p. 2211.) 

Speaking to those principles the respondent submitted 
that: 

* The industrial action taken by those of the 
claimants' members (and on which I had cause 
to issue a direction on the 23rd day of 
September 1985) in support of the claims now 
before me was a breach of the undertakings 
given in accordance with the commitments 

given by the claimants' that they will not pursue 
any extra claims award or over award except 
where consistent with those principles. 

* The award under which the claimants members 
were employed did not have a well recognised 
nexus with an award or awards of another 
tribunal. 

* The respondent opposed the claim for reduced 
ordinary working hours unaccompanied by 
cost offsets and the Commission has no alter- 
native but to reject the claims therefore under 
Principle 5.—Standard Hours. 

* The respondent cannot find any other means of 
minimising the cost impact of an additional 
four leisure days which it estimates would cost 
$170 000 per annum. 

In summary the respondent posed its position in the 
following terms: 

I think that would be right, certainly. Our sub- 
mission accordingly has been that if 80 per cent of 
the workforce at the operating sites has agreed to 
that provision in return for which they have received 
four leisure days then it would — We would say very 
clearly that that is supportive of what the company 
has continued to put to you — that if the unions 
concerned also want four days, leisure days, then 
they should accept the cost savings which are 
inherent in this procedure as has the majority of 
employers on the work site; that in any event the 
additional four days cannot occur under the wage 
guidelines without cost offsets. The employer says 
very clearly that the fact that the employer in the 
face of all other labour-cost burdens that have been 
imposed on him over the past three years, reinforces 
his need to ensure that cost savings to offset the cost 
of the additional four days on this occasion in fact 
occur. 

We are talking about a sum of money which is 
something like $170 000. That is yet another cost 
burden on the company. The employer says that he 
is entitled to have this Commission uphold his rights 
under the wage fixation principles and asks that this 
Commission direct the unions concerned to comply 
with the undertakings they gave in October 1983. 
(Transcript Notes of Proceedings pp. 32-33 and 34.) 

As I remarked in reserving my decision on the 27th day 
of September 1985 the matter of disagreement between 
the parties is not an easy problem. 

The first question which exercises my mind is the 
extent to which the negotiations leading to the "first 
instalment" of the 12 leisure days exhausted all possible 
cost offsets or was attention only directed at that stage to 
offsetting the cost of eight leisure days? 

It would appear that the answer to that question is 
"No", as I understand that at Kambalda payment of 
wages into nominated bank accounts resulted from the 
extra four leisure days discussions and that such a 
concession is not viable at Windarra because of a need to 
general cash within that relatively small and isolated 
community. Then on the other hand the respondent says 
in these proceedings that it can find no other answer to 
minimise the cost impact of the additional leisure days 
except for its selected grievance and disputes procedure. 

I must therefore accept that at Windarra the minimisa- 
tion of cost impact in the area of work practices and the 
like has been exhausted. 

The next question which confronts me is whether the 
respondents preferred grievance and disputes procedure 
will effect cost savings for it. 

Up until the industrial action taken by some of the 
claimants' members over this matter of disagreement 
their industrial relations record had been good and 
against that setting the respondent's proposed grievance 
and disputes procedures would not achieve any savings. 
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In the event that that pattern changed for the worse the 
respondent would save a maximum of 12 days wages per 
employee per annum if on 12 occasions the employees 
failed to comply with the procedures prescribed and the 
net effect of that saving would then have to be measured 
against income lost as a result of production lost. At best 
I can only conclude that the respondents belief has sub- 
stance in the event of the claimants' employees acting in a 
manner in the future contrary to their past record. 

The next question relates to the Commission's 
Principles and the position of the parties in an opposed 
claim for a reduction in standard hours to 38 per week 
and this goes to the nature of the proceedings before me 
where the respondent does not oppose the claim in 
principle but insists upon a cost saving in a particular 
form which is unacceptable to the claimants and I 
suppose that such a situation fits within the intentions of 
the Commission in Court Session when in enunciating its 
reasons for decision on the Principles said inter alia-. 

We are satisfied that other matters relating to 
standard hours raised by the TLC can be dealt with 
under and within the Principles, if it is proper that 
they should be dealt with. It should be kept in mind 
that the Principles do not exclude the use of section 
44 conferences for the purpose of discussing any 
actual or projected difficulty. 
(My emphasis.) 

(63 WAIG p. 2207 at pp. 2209 and 2210.) 
and these proceedings are an extension of such a 
conference. 

In my view, the conditions under which it is to be 
applied aside, there is no reason apparent to me why the 
claimants members should not now receive the full 
arrangements for the introduction of a reduction in 
ordinary working hours from 40 to 38 per week in line 
with all other of the respondents employees in lieu of 
only two-thirds of that benefit and which was the interim 
arrangement for all those employees. 

Finally the question to be addressed is whether or not 
the respondent's grievance and disputes procedure 
should be ordered against the claimants. 

In deciding this question I do not attach any weight to 
the fact that it applied to the majority of the employees at 
Windarra because that is also the case at Kambalda and 
the claimants are not subject to it there. Furthermore it 
appears to me that in both cases the procedures were 
directed to the employees to whom it was applied, for 
particular reasons associated with their industrial 
behaviour and not as part of the leisure day package. 

It seems to me that having achieved that position at 
Kambalda the respondent found the leisure days 
situation at Windarra a convenient opportunity to apply 
it to the same employees at that site and who had it 
appears at Lancefield at least indulged in industrial 
action from time to time. 

It is that sequence of events which leads me to the 
belief that it was not really a trade-off in the interests of 
minimising the impact of shorter working hours but a 
trade-off for industrial stability which like Kambalda 
may have come to pass in time anyhow. 

I thus find no great difficulty in approving a situation 
which differentiates between employees on the same site 
as did the respondent at Kambalda. 

To maintain similarity of treatment between the same 
callings of employees at Kambalda and Windarra on this 
subject matter as conceded by the claimants the minutes 
of the proposed order to issue in determination on this 
matter of disagreement will include a grievance and 
dispute clause without the forfeiture provisions. 

The position of the Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia is 
worrying in that on the basis of the arrangement entered 
to on site the additional leisure days have already been 
applied to employees members of or eligible to be 
members of that union. 

I am obliged to agree with that organisation that it is 
not a party to that arrangement and does not approve of 
it and as it and only it has standing before the 
Commission the arrangement made really has no force 
and effect. 

The respondent has not suggested that it seeks to 
withdraw the leisure day arrangements for these 
employees and I suggest that in all of the circumstances 
the matter be left where it is undisturbed. This organisa- 
tion will be made a party to the proposed order on 
grievance and disputes procedure to which I have already 
referred. 

Having regard to the conduct of the whole proceedings 
on the matter of the additional leisure days I will only 
approve of the introduction of such for the employees 
members of or eligible to be members of the claimant 
organisations from the date the issuance of the final 
order to be made in determination of this matter of 
disagreement subject to what the parties may care to say 
at any speaking to the minutes of such proposed order. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR394 of 1985. 

Between Amalgamated Metal Workers' and Ship- 
wrights' Union of Western Australia, Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth and the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia, Claimants and Western Mining 
Corporation Limited, Respondent. 

Order. 
HAVING heard Mr F.W. Bastow and later Mr E.B. 
Davey on behalf of the Amalgamated Metal Workers' 
and Shipwrights' Union of Western Australia, Mr E.B. 
Davey on behalf of the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth, Mr S.R. Pike on behalf of the Federated Engine 
Drivers' and Firemen's Union of Workers of Western 
Australia and Mr L.H. Pilgrim on behalf of the 
respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

1. Notwithstanding the provisions of the 
"Building and Engineering Trades (Nickel Mining 
and Processing)" Award No. 20 of 1968 as varied 
the following provisions shall apply to employees 
employed by the respondent, subject to the said 
award in its Nickel Mining and Processing 
operations at Mt Windarra and Lancefield. 

(a) Leisure Day Agreement and Implementa- 
tion Windarra Nickel Project. 

(i) The criteria regarding cost offsets 
having been met the eight days in 
lieu of a 38-hour week will 
commence to accrue from 4 July 
1984 and employees may draw on 
their benefit from January 1985. As 
from the 7th day of October 1985 
12 leisure days will commence to 
accrue and employees may draw on 
that benefit from that date. 

(ii) Ordinary hours of work are as in 
standard hours. 

(iii) Washing up is to be done in the 
employees time. 

(iv) Current work practice will be given 
a price. 

(v) Afternoon smoko may be taken as 
the work load permits (this will 
involve the placement of urns at 
various relevant locations). 
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(b) Leisure days will accrue at the rate of one 
per each 32.5 ordinary shifts including sick 
leave, public holidays and annual leave 
until the 6th day of October 1985 and at 
the rate of one for each 21.6 shifts there- 
after. A maximum of 15 days per year 
Workers' Compensation will be included. 
A leisure day or days can only be taken at 
the managements' convenience. 

(i) As the day accrues, or 
(ii) In an accumulated manner 

Accrued leisure days will be paid on 
termination at the Award and Over Award 
rate applicable at the time. 

2. Notwithstanding the provisions of the 
"Building and Engineering Trades (Nickel Mining 
and Processing)" Award No. 20 of 1968 as varied or 
the "Engine Drivers (Nickel Mining)" Award No. 
37 of 1968 as varied the following provisions shall 
apply to employees employed by the respondent, 
subject to the said awards in its Nickel Mining and 
Processing operations at Mt Windarra and 
Lancefield. 

(a) Grievance and Disputes. 

(i) The employee shall firstly refer the 
grievance to his immediate 
Foreman. 

(ii) If the Foreman cannot remedy the 
complaint, the employee shall refer 
the complaint to his Union 
Representative. 

(iii) If a dispute arises, the Union 
Representative will approach 
relevant project management and 
declare the problem. 

(iv) Management then has 24 hours to 
reach an acceptable solution. 

(v) If this 24 hours has expired and 
both Union and Management 
appear to be achieving a resolution 
to the dispute then an extra 24 
hours may be exercised. 

(vi) After 24 hours or 48 hours (which- 
ever the case may be) has been 
exercised and no agreement has 
been reached then a meeting of all 
employees of the Union concerned 
will be held. 

(vii) The provisions of this clause shall 
take effect on and from the 23rd 
day of October 1985. 

Dated at Perth this 23rd day of October 1985. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR416 of 1985. 

Between Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch, 
Claimant and Australian Mineral Development 
Laboratories (Western Australian Division), 
Respondent. 

Before Mr Commissioner G.J. Martin. 
The 16th day of October 1985. 

Mr L.J. Irwin on behalf of the applicant. 
Mr G.D. McKenzie on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of disa- 
greement between the parties had not been resolved by 
conciliation at the conclusion of a conference held by me 
pursuant to section 44 of the Industrial Relations Act 
1979 on the 20th day of September 1985. 

The claimant, on behalf of Mrs R seeks an Order, 
that Mrs R be re-employed by the respondent in the 
calling of a Laboratory Assistant and that the 
contract of employment be deemed continuous for 
all of its purposes notwithstanding its termination 
by the respondent on the 15th day of July 1985 by 
the payment of two weeks wages in lieu of notice on 
the grounds of a decline in business. 

The respondent objects to the issuance of any 
such Order. 

I heard the arguments and evidence of the parties on 
the 9th day of October 1985 and reserved decision. 

Mrs R (the employee) commenced employment with 
the respondent in a clerical capacity in 1981. That work 
entailed the tasks of typing, reception work, filing and 
other clerical work. 

Her performance in that area of the respondent's 
operations was quite satisfactory according to the 
evidence from a former colleague and assessments made 
by her supervisors. The employee spent most of 1984 in 
the respondent's accounts section and in this area was 
considered by her supervisor to be less than average in 
her work performance. 

When in December 1984 the employee requested 
maternity leave (the respondent is not bound by any 
industrial award or agreement obliging it to observe that 
practice but does so in the general scheme of standard 
award provisions), a discussion ensued with the 
respondents' manager as to the employee's future. She 
was asked whether she intended to return to work and 
answered that she did. She was informed that there was 
no longer a position for her in a clerical capacity but that 
there was a position as a laboratory assistant, work in 
which the employee had had some experience from time 
to time during her years with the respondent. 

In the interests of retaining employment the employee 
accepted that position which she entered when she 
returned to work on 5 May 1985. The employee's work 
performance in the judgment of her supervisor in the 
laboratory "was excellent". 

On the 3rd day of July 1985 the employee injured her 
back whilst working and proceeded on sick leave. (That 
event was subsequently determined to be a compensable 
accident under the Workers' Compensation and 
Assistance Act 1981.) 

The employee returned to work on the 15th day of July 
1985 and was informed towards the end of the day that 
due to a fall off in work her services were no longer 
required and she was given two weeks wages in lieu of 
notice and the contract of employment terminated. The 
respondent offered her work in the laboratory as a casual 
employee when additional staff was required from time 
to time in peak situations but the employee declined that 
offer. That offer is still open to her. 



65 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 2159 

Against that background the claimant submits that the 
termination of the employee's contract of employment 
was motivated by a combination of factors:— 

Firstly a desire by the respondent to avoid 
workers' compensation responsibilities. 

Secondly a desire by the respondent to avoid a 
future adult wage structure upon the employee 
attaining 21 years of age on the 4th day of 
September 1985. 

Thirdly a refusal by the respondent to comply 
with the general maternity leave provisions relating 
to an employees' status on returning from such leave 

and 
Finally a wish by the respondent to casualise its 

operations at the expense of employees who have 
grounds to believe that they had secure full-time 
permanent positions within an Australia wide 
operation. 

To that extent the termination of the employees 
contract of employment was considered to be grossly 
unfair and unjustified. 

The claimant challenges the respondent's claim that a 
decline in its through put of analytical samples was of 
such magnitude or duration as to necessitate or justify a 
reduction in staff. 

A major thrust of the claimant's argument went to the 
proposition that employees of the respondent categoris- 
ed in the class of "full-time staff" do not usually expect 
dismissal during temporary downturns in business and 
for this employee to be so terminated, she being a full- 
time employee, was untoward and provided substance to 
the claimant's views that the termination of the contract 
of employment was due to the other factors which it has 
outlined. 

From the material before me I find no support for or 
substance in the claimants allegations that the 
respondent terminated the contract of employment in 
order to avoid Workers' Compensation responsibilities 
or a future adult wage structure for the employee.' As to 
the respondents obligations on maternity leave the 
generality of provisions in this State may be exampled by 
Orders made in a series of "Clerks" matters on the 1st 
day of May 1980. 

In matter No. 71 of 1980 it is provided inter alia-. 
(10) Return to Work After Maternity Leave: 

(a) A worker shall confirm her intention of 
returning to her work by notice in writing 
to the employer given not less than four 
weeks prior to the expiration of her period 
of maternity leave. 

(b) A worker, upon the expiration of the 
notice required by paragraph (a) hereof, 
shall be entitled to the position which she 
held immediately before proceeding on 
maternity leave or, in the case of a worker 
who was transferred to a safe job pursuant 
to subclause (3), to the position which she 
held immediately before such transfer. 
Where such position no longer exists but 
there are other positions available for 
which the worker is qualified and the 
duties of which she is capable of perform- 
ing, she shall be entitled to a position as 
nearly comparable in status and salary or 
wage to that of her former position. 
(My emphasis.) (60 WAIG p. 649 at p. 651) 

The employee was accorded the benefit of paragraph 
(b) of subclause (10) of that Order upon her previous 
clerical position no longer existing and I discern no 
avoidance by the respondent of its obligations under 
those arrangements. 

This takes me then to the circumstances surrounding 
the termination of the contract of employment in July 
1985. At that stage the employee was in no way subject to 

any criticism of her work performance, but on the 
contrary was performing very well. In such a case there 
was no indication that there was any need to fabricate or 
contrive a reason to terminate the contract of 
employment. 

I find that the respondent legitimately concluded that 
the level of manning in the laboratory was too high and 
accordingly dispensed with the services of its least 
experienced employee and whom it has not replaced. 

In those circumstances the respondent's decision 
cannot be classed as a "move to casualise its 
operations". Nor can it be said that any employees status 
as a regular or full-time employee provides protection 
from retrenchment in times of decline in demand for the 
services which the employer offers. 

Whilst I can understand the employees sense of being 
given less than a fair deal in the sequence of events which 
transpired since her "bad assessment" as a clerical 
employee the construction placed by her on the reasons 
for those events have not been proven and I conclude 
that she was not unfairly dismissed and the application 
will be determined by an order of dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR416 of 1985. 

Between Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch, 
Claimant and Australian Mineral Development 
Laboratories (Western Australian Division), 
Respondent. 

Order. 
HAVING heard Mr L. J. Irwin on behalf of the claimant 
and Mr G.D. McKenzie on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 16th day of October 1985. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR374 of 1985. 

Between Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch, 
Claimant and Mt Newman Mining Co Pty Limited, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 2nd day of October 1985. 

Mr J. Beedham on behalf of the claimant. 
Mr O.L. Ihlein on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter was referred for 
hearing and determination pursuant to section 44 of the 
Industrial Relations Act 1979. The Association of 
Draughting, Supervisory and Technical Employees, 
Western Australian Branch seeks an order for reinstate- 
ment on behalf of Mr H. Eid, an environmental assistant 
who was dismissed by Mt Newman Mining Co Pty 
Limited on 21 August 1985. The basis of the unions 
action is that Mr Bid's dismissal was in all of the 
circumstances unfair. 
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This has been a long and complex case and I have come 
to the conclusion that the fairest way to resolve it is to 
direct my attention to the events concerning Mr Carter 
which led to a finding by a committee of enquiry on 22 
April 1983 that Mr Bid had misconducted himself and 
the allegations raised against Mr Bid by Mr Gavin which 
caused Mr Bid's employment to be terminated. This 
approach narrows the issues considerably but in my 
opinion, for reasons I will explain, these events raise 
questions of misconduct which are the real grounds for 
dismissal notwithstanding that the respondent company 
claims otherwise. 

On 18 April 1983 Mr Carter, who was the Environ- 
mental Officer and Mr Bid's superior, sent a memoran- 
dum to the Superintendent Environment and Occupa- 
tional Health raising incidents alleged to have occurred 
on 14 April 1983 and seeking to have them dealt with 
formally. It was alleged that having been asked by Mr 
Carter to collate all noise surveys and follow up 
engineering reports which had been completed Mr Bid 
indulged in outbursts of invective, accusations of 
conspiracy, veiled threats and was reluctant to accept 
extra duties. It was also said that the level of abuse 
towards Mr Carter by Mr Bid was intense. 

Within the company's Staff Policy Manual there is a 
procedure laid down under the heading Discipline which 
provides for a committee of enquiry to investigate alleged 
acts of misconduct. Such a committee was duly formed 
to investigate Mr Carter's complaint against Mr Bid. The 
committee found that on the balance of probabilities Mr 
Carter's account was "... more likely to be a truer 
reflection of the events as they transpired on 14 April. 
Therefore, it is likely that misconduct did occur during 
this incident". On 4 May 1983 Mr Bid received a 
memorandum from the Acting Technical Manager 
advising him that he was considered "responsible for a 
serious breach of conduct" towards Mr Carter and that 
"In view of this serious incident and your past unsatis- 
factory record of employment. . . you are hereby issued 
a final warning against any further unsatisfactory 
behaviour." He was further warned in this memoran- 
dum that dismissal was likely to follow a failure to heed 
this warning. 

As regards the finding by the committee I am of the 
opinion that it was erroneous. The committee revealed in 
its reasons that it could reach no clear decision on the 
evidence before it. It then relied on Mr Bid's record to 
find that on the balance of probabilities he was guilty of 
misconduct. However, in answer to questions put by me 
Mr Bid said that during the committee's enquiry his 
record was not produced nor were any questions directed 
to him about it. I believe him and since the issue was one 
of misconduct where the onus of proof was on Mr 
Carter, for Mr Bid's record to be relied upon it should 
have been formally introduced and he should have had 
an opportunity to rebut any assertions that may have 
been raised from it. As it was, the committee drew its 
own conclusions thus making a case for Mr Carter. 
Clearly this was a case involving procedural injustices 
towards Mr Bid. 

Irrespective of my attitude to the Committee's finding, 
I am required to reach a finding of my own on the 
evidence before me concerning Mr Carter's complaint. 
Having considered the evidence I am of the opinion that 
Mr Bid misconducted himself in the manner complained 
of. I regard the crucial piece of evidence as that con- 
tained in Exhibit M, where Mr Carter said that he could 
see no future in working with Mr Bid together with the 
fact that he eventually resigned because of him. I say 
because of Mr Bid on the evidence of Mr Carter which, 
notwithstanding cross examination on this point, was not 
discredited. 

Turning now to Mr Gavin's complaints about Mr Bid, 
these are contained in a memorandum addressed to the 
Supervisor Environmental Services and dated 27 July 
1985. This memorandum was prepared by Mr Gavin on 
the request of Mr Rooke, the Personnel Manager. It was 

forwarded to the General Manager by Mr Rooke with a 
covering note saying that in view of past events and the 
events set out in the memorandum Mr Bid was no longer 
considered suitable for employment as an environmental 
officer. 

It was also proposed to the General Manager by Mr 
Rooke that Mr Bid's services be terminated on mutually 
satisfactory grounds but that if that could not be done his 
services should be terminated with payment in lieu of 
notice. The General Manager agreed with Mr Rooke's 
proposals. 

On 16 August 1985 Mr Bid met with Mr Rooke and 
was asked to agree to terminate his employment in the 
manner suitable to Mr Rooke. No agreement was 
reached and a further meeting took place on 20 August. 
At this meeting Mr Bid was accompanied by Mr Neville, 
a union representative. It was not until this meeting on 20 
August that the contents of Mr Gavin's allegations were 
denied by Mr Bid but Mr Rooke advised that he pre- 
ferred to accept Mr Gavin's story. When asked again by 
Mr Rooke whether he would resign as earlier suggested, 
Mr Bid refused. Mr Rooke said he had no choice than to 
terminate Mr Bid's employment and he did so. 

It was part of Mr Bid's case that he had a right to have 
Mr Gavin's complaints about him referred to a 
committee of enquiry. Mr Rooke disagreed with this. 
According to his evidence there was not an issue before 
him presented by Mr Gavin on the basis of serious 
misconduct. He described Mr Gavin's memorandum as 
"the culmination of a long history of less than satis- 
factory performance ... the last chapter, so to speak, in 
a long history". I fail to see how Mr Gavin's 
memorandum can be described as anything but an allega- 
tion of serious misconduct against Mr Bid. Properly 
summarised it alleges refusals to perform lawful and 
reasonable orders, insubordination and threatening 
behaviour towards his immediate superior. Taken 
together these factors form a perfect description of 
serious misconduct. Separately, each describes 
misconduct and the first of them describes the most 
fundamental misconduct of all. To say that the 
memorandum represents the culmination of a long 
history of less than satisfactory service does nothing to 
change the fact of a charge of serious misconduct. Whilst 
Clause 3 of the Staff Policy Manual makes a distinction 
between non performance of duties and misconduct, it is 
not open to the company to conveniently categorise a 
refusal to perform lawful and reasonable commands as 
non performance of duties in the sense that this term is 
used in Clause 3.1. That is, expressly, in the sense of 
employees being unable to fulfil the requirements of their 
positions and in circumstances where efforts can be made 
to help them in this respect. In my opinion Mr Bid was 
entitled to have the case referred to a committee of 
enquiry and this will become a matter of crucial 
importance later in these reasons. 

The case raised by Mr Gavin's memorandum involves 
allegations and denials and again I am left to form an 
opinion on the evidence before me. From my finding on 
the events involving Mr Carter, I believe Mr Bid is 
capable of the conduct complained of by Mr Gavin. 
There is nothing in Mr Bid's evidence of such force as 
would cause me to disregard Mr Gavin's evidence and if I 
was to disregard it, it would need to have been effectively 
destroyed in cross examination. The object of the cross 
examination of Mr Gavin was, substantially, to excuse 
Mr Bid for refusing to perform certain tasks. Even if I 
assume this was successfully done and the allegation of 
refusal to perform lawful and reasonable orders is not 
sustained, what of insubordination and threatening 
behaviour towards his immediate superior? These 
allegations are not seriously challenged nor eroded by the 
cross examination in other respects. 

On the basis of the reasoning in Wilson v. Racher 
(1974 ICR — Court of Appeal — 248) frustration leading 
to insulting or obscene language towards a superior may 
be justified when the superior causes the frustration, but 
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the rule does not fit this case. While Mr Gavin may have 
been the object of Mr Bid's frustration I do not think he 
was the cause of it. On all of the evidence I find that Mr 
Bid misconducted himself towards Mr Gavin through 
insubordination and threatening behaviour. 

On the basis of my findings on both of the counts of 
misconduct there appears the strongest ground for 
approving of Mr Bid's dismissal. But the question is: 
should I? There are other factors to be taken into 
account. 

Mr Rooke gave evidence of a meeting at Mr Bid's 
request on 9 June 1985. Apparently Mr Bid wished to 
inform Mr Rooke of his concern about his position, his 
inability to obtain promotion and his general dissatis- 
factions. As far as Mr Rooke was concerned Mr Bid's 
complaints were not new; they had been aired before him 
previously by Mr Bid and others had brought certain 
related problems to his attention. 

Mr Rooke's attitude towards Mr Bid at the meeting on 
9 June is interesting in the light of what has been said in 
the case before me. Mr Rooke asked Mr Bid to forget the 
past and to get on with performing a competent job 
consistently. He told Mr Bid that the solution to his 
problem was in his own hands. 

From Mr Rooke's evidence it is obvious that he was 
influenced by Mr Bid's failure to heed good advice when 
he made a decision to terminate Mr Bid's employment. 
There is nothing unreasonable about being so influenced 
and I think that Mr Rooke was entitled to his feelings of 
disappointment as Mr Bid was entitled to express his 
frustrations. But what interests me above all else is that 
half way through 1985 the past was of no great 
importance. Obviously at this stage Mr Bid was not close 
to being considered beyond redemption in terms of 
attitude or competence. 

Of course no employer can be expected to go on 
forever ignoring an employee's bad conduct and 
dismissal is sometimes inevitable. Nevertheless, there are 
occasions when a different remedy may be appropriate 
and having regard for the observation I have just made 
about the past I believe this to be such an occasion. In 
addition there is Mr Rooke's attitude to Mr Gavin's 
memorandum which caused him to say that Mr Bid was 
not entitled to a committee of enquiry hearing which 1 
have already referred to and I think ought to be taken 
into account. 

From his evidence it is clear that Mr Rooke had formed 
a definite opinion about Mr Bid before making his 
recommendation to the General Manager about Mr Bid's 
employment. He was thoroughly familiar with the 
contents of the memorandum and even if he had not 
considered it a prima facie case for serious misconduct 
until then, the suggestion arising from Mr Bid's request 
was enough to require him to reconsider his position. But 
I think it is fair to say that the request was dismissed with 
very little, indeed if any, thought at all about its 
significance. I do not speculate about the likelihood of a 
particular finding by a committee had Mr Bid been 
allowed that course, my concern is that because the 
nature of the wrongs described in the memorandum was 
misconduct the onus shifted to the company. In other 
words there were grounds for discussion between Mr 
Rooke, Mr Bid and Mr Neville along totally different 
lines to those followed at the meeting on 20 August. The 
injustice of this was that at a most crucial time Mr Bid 
was expected to fight his cause from a false and 
weakened position which should not have been the case. 

With the benefit of all of the evidence I have found 
that Mr Bid misconducted himself towards Mr Gavin in a 
serious way. However, this should not be a reason for 
excusing the wrong towards Mr Bid. As far as I am con- 
cerned the fact of equal importance is that all avenues of 
mutual settlement were not explored. 

It was agreed between the parties that, notwithstand- 
ing this dismissal, Mr Bid would continue to receive 
money from the company equal to salary pending my 
decision. Bearing this in mind I think I will be acting 
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fairly to both sides if I make an order for Mr Bid's 
reinstatement while requiring him to repay a sum of 
money to the company in consideration of his 
misconduct. I fix this amount as that equal to seven days' 
salary. 

Mr Bid is also advised that these reasons will be 
available for use against him to support any charge that 
may be raised against him in future. He should bear this 
in mind and consider it a final warning. 

I have not forgotten that Mr Gavin has said that he 
would find it difficult to work with Mr Bid should he be 
reinstated. I expect Mr Gavin to be of different mind 
after reading these reasons and I ask the company to 
make them available to him. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR374 of 1985. 

Between Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch, 
Claimant and Mt Newman Mining Co Pty Limited, 
Respondent. 

Order. 
HAVING heard Mr J. Beedham on behalf of the 
claimant and Mr O.L. Ihlein on behalf of the respondent 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

1. That the respondent forthwith reinstate Mr H. 
Bid in its employ as an Environmental Assistant, 
and further that the respondent allow him all 
benefits lost by the termination as if his contract had 
not been terminated; 

2. That Mr H. Bid forthwith pay to the 
respondent the sum of $730.55, the method of 
payment to be as agreed between the claimant and 
the respondent. 

Dated at Perth this 10th day of October 1985. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR358 of 1985. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Claimant and Sir 
Charles Gairdner Hospital, Respondent. 

Before Mr Commissioner G.A. Johnson. 
The 7th day of October 1985. 

Dr J. Crouch on behalf of the claimant. 
Mr J. Radisich on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter comes to the 
Commission for determination following an unsuccess- 
ful conference held pursuant to the provisions of section 
44 of the Industrial Relations Act 1979. The memoran- 
dum of matters in dispute says by way of claim that the 
employer respondent in these proceedings should 
reinstate without loss of entitlements an employee whose 
services had been terminated. The respondent objects to 
such reinstatement. 
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The events took place at the Queen Elizabeth II 
Medical Centre, a medical complex centred around the 
Sir Charles Gairdner Hospital. The hospital provides 
services to the centre and one of those services is the 
provision and maintenance of refrigeration equipment 
where the employee concerned in this matter was 
employed as a refrigeration mechanic. In the proceedings 
the union applicant claimed that the services of the 
employee were unfairly terminated and I now turn to the 
particular facts. 

The employee completed his apprenticeship in 1976 
and after working for another employer for four years 
commenced employment with the respondent on 19 
October 1981. His services were terminated on 14 August 
1985 for unsatisfactory service. In the words of the 
Manager of Personnel and Industrial Relations, "I 
believed that we had now got to a point where we no 
longer had confidence in (the employee) to be able to 
carry out the work that was directed." (p. 174 
Transcript). 

The conclusion was reached following a series of 
incidents over the last two years in which the employer 
said that the employee had failed to carry out his work in 
a workmanlike manner, had a lackadaisical attitude to 
his work and had on several occasions been found not to 
be working and wasting time. This series culminated in a 
sequence which I will describe in some detail from the 
evidence of the foreman. 

The employee had been engaged on a long routine job 
and, on the day in question, the employer decided to give 
the employee a change so at about 11.30 a.m. he gave the 
employee three short jobs involving equipment 
maintenance. At about 2.00 p.m. the foreman saw the 
employee and another some distance from their place of 
work. The foreman spoke to the other employee but was 
unable to check with the employee in these proceedings 
because he had left. Shortly afterwards the foreman 
came upon the employee and asked him why he was with 
the other employee. No satisfactory answer was given. 
The employee was instructed to return to his work. 

Later on the foreman was talking to the leading hand 
who advised him that after lunch the employee had been 
spending time away from his work and that he had been 
told to return to his work. The foreman decided to check 
on the employee and went to the plant room where the 
employee was supposed to be working. He found the 
work cards and tools but the employee was not in sight. 
On searching the plant room the foreman found the 
employee apparently asleep on a duct about five feet 
from the ground and hidden from general view. 
Subsequent investigation revealed that the allocated 
work had not been completed. 

The employee was suspended from duty and, after 
inquiry into the employee's work history, his services 
were terminated. That inquiry revealed that he had been 
criticised on a number of occasions and had been told to 
improve his work record and warned that his employ- 
ment was at risk. 

I do not intend reviewing all of the evidence con- 
cerning the incidents because on the face of that evidence 
which came from the foreman, the leading hand and two 
tradesmen who worked with the employee I am satisfied 
that the claims of the employer are well founded. There is 
no doubt in my mind that the employee failed to carry 
out his obligations to the employer. He well knew of 
those obligations, he had been given the opportunity to 
make amends and had not done so. To this point it is 
clear that the employer was entitled to terminate for the 
reasons given. 

However that is not the end of the matter because the 
applicant says that there were reasons justifying or 
excusing the actions of the employee which are sufficient 
to negate that entitlement. 

It was the applicant's submission that the employee 
was subject to a number of forces which either provide 
reasonable explanation for his actions or make it 
necessary to re-evaluate those actions. 

According to the applicant one of these forces is the 
antipathy between the employee and the foreman mani- 
fested by actions of the foreman in which he disregarded 
opinions of the employee on work practices, ridiculed the 
employee in front of other employees, gave the employee 
a much greater share of the more onerous tasks when 
compared with other employees and constantly checked 
on the employee. In addition the employee had a medical 
problem. 

It was put by the applicant that there are a number of 
ways in which a task may be carried out depending upon 
trade training and subsequent experience. In the case of 
the applicant he had carried out some tasks in accordance 
with his training and experience only to be criticised by 
the foreman. In some cases he was required to carry out 
tasks in a manner which was less economical to the 
employer than those he would have chosen. He was given 
little opportunity to put his view and if it was given his 
view was disregarded. 

By way of reply the employer said that the employee 
did not seek to discuss matters with the foreman or 
leading hand and that as the foreman had the 
responsibility for organising and supervising the work it 
was his prerogative to direct how the work should be 
done. 

It was the evidence of the employee that the foreman 
took every opportunity to belittle the employee in front 
of other tradesmen and apprentices, criticising him and 
ridiculing him in public. It was the evidence of the 
employer's witnesses that there was always a certain 
amount of verbal play in the workshop between all of the 
employees, that the employee in these proceedings was 
not singled out for special attention by the foreman and 
that, if the foreman did criticise the employee more 
frequently that he did others, it was because the 
employee made more mistakes. 

So far as the onerous tasks were concerned it appears 
that the employee was directed to carry out certain 
checking functions which he considered boring and 
unlikely to promote any interest in his work. He was in 
the ordinary course not required to do any innovative or 
more technical work which would regenerate his interest 
in his work. The employer replied that most of the work 
is maintenance work which can be boring for a trades- 
man. As each tradesman had his areas of special aptitude 
so they were allocated work. In the case of the employee 
he had not complained to the foreman that particular 
sections of the work allocated to him were onerous. 

Generally the employee complained of victimisation 
by the foreman. It appears from the evidence that, before 
the foreman was so appointed in September 1982, the 
foreman and the employee did not "hit it off" and it 
further appears that there was probably some resentment 
in the fact of the foreman's promotion. Once appointed 
the foreman, according to the employee, took every 
opportunity to make the work environment unpleasant 
for the employee so that ultimately he would leave his 
employment. 

According to the foreman the standard of the 
employee's work was such that he had no trust in the 
employee; so much so that he saw the need to monitor 
constantly the work of the employee. Because there were 
so many examples of poor workmanship he spent more 
time with the employee in giving advice and criticism. In 
1983 following a major incident he felt obliged to main- 
tain a private record of subsequent incidents. 

The final matter raised is the medical condition of the 
employee. It was claimed by the applicant that the 
occasions when the employee had been found sitting or 
lying down were the result of an occurrence of the 
condition known as paroxysmal tachycardia in which the 
employee's heart would beat rapidly. Relief from the 
condition is obtained by resting for a short period. A 
medical certificate was tendered in support of the claim 
(Exhibit "C"). No evidence was sought from a medical 
practitioner. 
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The respondent replied by saying that the employer 
had not been notified of the employee's condition until 
after the termination of his services. On those occasions 
when the employee had been found sitting or lying down 
he had not sought excuse in the condition. With particu- 
lar reference to the culminating incident the employer 
said that the action of climbingup onto the duct away 
from general view and going to sleep is not the action of 
aperson who needs to take a short period of rest because 
of the onset of paroxysmal tachycardia. 

In conclusion it was the applicant's submission that 
the employee was powerless in a situation generated 
largely by the attitude of the foreman which produced an 
hostile environment. Given that there are various services 
available within the hospital to assist the employee in 
dealing with that situation an opportunity should be 
created by the Commission for the employee to take 
advantage of those services so that the conflict situation 
may be resolved and the employee's job is preserved. 
This can only be done by way of an order from the 
Commission directing the employer to offer the 
employee a fresh engagement. 

For my part I can readily envisage the progress of the 
problem in the workshop. Good interpersonal relation- 
ships are important and once they begin to deteriorate 
that process tends to accelerate to the point at which they 
cease to exist. As I read the evidence, the foreman was a 
firm supervisor requiring first class results from the 
tradesmen under his control. Such a requirement is 
totally justified bearing in mind the nature of the Medical 
Centre. That the employee concerned failed to respond 
in the manner required by the foreman led to the 
termination of the employee's services. 

Nothing has been put to the Commission to demon- 
strate conclusively that the failure in the interpersonal 
relationship between the employee and the foreman 
resulted from factors other than the failure of the 
employee to carry out his work to the satisfaction of the 
foreman. In that situation the solution to the problem 
was totally within the control of the employee. 

It is of course easy to say this in retrospect and looking 
on from the outside so avoiding the insidious nature of a 
gradual deterioration in interpersonal relationships but 
the responsibility was on the employee in this case to 
tackle the problem because after all he had the funda- 
mental obligation to the employer to carry out his 
allotted tasks in a workmanlike manner. This he failed to 
do over a considerable period. He has had the 
opportunity to take advantage of the services available at 
the hospital and with one exception has not done so. I do 
not believe the foreman has acted unfairly in this matter, 
nor am I satisfied that the medical condition contributed 
significantly to the actions of the employee and 
accordingly the claim is dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR358 of 1985. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Claimant and Sir 
Charles Gairdner Hospital, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the claimant 
and Mr J. Radisich on behalf of the respondent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 7th day of October 1985. 

(Sgd.) G.A. JOHNSON, 
[L.S.] Commissioner 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA CR2 of 1985. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and Public Service 
Board, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 1st day of October 1985. 

Mr M.T. Thorn on behalf of the Applicant. 
Miss L.M. Auld on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The Public Service Board 
employs within the Department of Agriculture, 
Quarantine Inspectors whose prime task it is to enforce 
within Western Australia the quarantine laws of the State 
and Commonwealth. The inspectors work in the spheres 
of plant, animal and cereal inspection at various check 
points throughout the State one of which is at Perth 
Airport, where they check cargo, passengers, their 
personal effects and their baggage. 

These proceedings concern the rostered working 
arrangements for the plant quarantine inspectors and the 
animal quarantine inspectors required to work at the 
airport. The nocturnal practices of some airlines 
operating in and out of Perth render it necessary for the 
inspectors to work at night usually in the very early hours 
of the morning. Until 1982 both the plant inspectors and 
the animal inspectors simply worked the standard public 
service hours, that is from 8.15 a.m. to 4.30 p.m. 
Monday to Friday inclusive, and attended to the night 
airport duties on an ad hoc overtime basis. In 1982 the 
Department altered this arrangement so as to have the 
night work required of the plant inspectors done on the 
basis of a rostered "night shift". This was allegedly done 
to provide a more efficient service in light of the 
increasing number of aircraft movements and to relieve 
officers of the obligation to work at night in addition to 
their normal day work. Much the same system was 
adopted for the animal inspectors in May of this year. 
The result has been that work which once attracted 
overtime now no longer does, and this has lead to some 
discontent on the part of relevant quarantine inspectors. 

The plant inspectors work under a roster which 
requires them to work one week of "night shift" at the 
airport in each five weekly period. Over the other four 
weeks they are rostered to work on "day shift" in turn at 
the metropolitan markets, at Kewdale, at the railway 
station and mail exchange and at the Perth Airport. The 
' 'shift'' at the markets and at Kewdale is normally for the 
duration of the standard public service hours, at the 
railway station and mail exchange it is between 6.15a.m. 
and 2.15 p.m. and at the airport between the hours of 
6.15 a.m. and 2.30 p.m. The animal inspectors work 
under a roster which requires them to work two weeks of 
"night shift" at the Perth Airport in each 12 weeks. 
Otherwise they work a "day shift" in turn at the airport, 
at Fremantle, and in each case for the standard public 
service hours, save for overtime work. 

In general, the plant inspectors on night shift are 
required by their rosters to start at midnight on Sundays 
and Wednesdays and at 10.00 p.m. on Mondays, 
Tuesdays and Thursdays finishing at 6.00 a.m. and 8.00 
a.m. respectively. The animal inspectors on night shift 
work between 12 midnight and 8.00 a.m. on Sunday; 
between 10.00 p.m. on Sunday and 6.00 a.m. on 
Monday; between 9.00 p.m. on Monday and 5.00 a.m. 
Tuesday; between 2.30 a.m. and 10.30 a.m. on 
Wednesday; and between 9.30 p.m. on Thursday and 
1.30 a.m. on Friday. These arrangements were designed 
to meet differing aircraft arrival times on the days in 
question. Work is also done at night on the weekends and 
occasionally midweek by inspectors not rostered on 
' 'night shift" but that is performed on an overtime basis, 
being unquestionably outside the ordinary hours of work 
for the inspectors concerned, and is not a matter in issue 
on this occasion. 
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The Association seeks an interpretation of the Public 
Services Overtime Award 1978 and the Public Service 
Allowances (Shift Work) Agreement 1978 and in 
particular as to whether these working arrangements 
constitute shift work or overtime. The Public Service 
Allowances (Shift Work) Agreement does not define 
shift work. It merely defines in Clause 4, "day shift", 
"afternoon shift" and "night shift" as meaning "a 
shift" commencing at or after a specified time. Likewise 
the Public Service Overtime Award indirectly defines 
overtime simply in terms of "shift work". That Award 
so far as is relevant, by Clause 5, deems all authorised 
work performed ' 'before or after the prescribed hours of 
duty on a weekday" to be overtime. The Award defines 
the "Prescribed Hours of Duty" to mean "the hours of 
duty prescribed by Public Service Regulation 6 or by an 
Administrative Instruction issued thereunder". The 
regulation in question which has since been repealed 
provided that the standard hours of work were to be 
from 8.15 a.m. to 4.30 p.m. except where the Board 
otherwise approves. By Administrative Instruction 701 
the same hours are currently prescribed as the "ordinary 
hours" of work. However, the Administrative 
Instruction further provides in Clause 3 (c), that the 
"Permanent Head with the approval of the Board may 
vary the ordinary hours" so as to make provision for 
"the performance of shift work including work on 
Saturdays, Sundays, Public Holidays or on a Public 
Service Holiday". 

The Association says that the current working arrange- 
ments of the quarantine inspectors are improperly 
regarded as shift work by the Public Service Board. The 
Association asserts that the day shifts so called are not 
shifts at all but rather day work in the ordinary sense of 
the term and that the night shifts so called are more 
accurately overtime work. In essence the Association's 
argument is that the work in question is not shift work 
because the officers "are not working in relays where the 
work is overlapping" so that there is "a continuity in the 
work". The fact that the "night shift" did not 
commence at a constant time each night was also seen as 
indicating that the night work was overtime rather than 
shift work. So too was the fact that when on "day shift" 
the inspectors worked at different venues and not always 
at the airport. Finally it was suggested that because the 
inspectors worked the standard public service hours for 
the "majority of their time they could not be said to be 
on day shift during that period". 

The parties accept, as clearly they should, that the 
issues raised in these proceedings turn largely on what is 
meant by the expression "shift work" in Clause 3 (c) of 
Administrative Instruction 701 and by the expression 
"shift" in Clause 4 in the Public Service Allowances 
(Shift Work) Agreement. In my opinion it is equally clear 
that the expressions "shift work" and "shift" as used in 
those documents are to be given the meaning customarily 
attributed to them in industrial parlance [see: Crombie v. 
Ross & Glendining Ltd (1941) NZLR 171, 178], 

In my view the systems of work outlined by the 
evidence in these proceedings fit within the industrial 
concept of shift work. The most common dictionary 
definition of shift work is work which is done by a relay 
or change of workmen, and that I understand to be its 
meaning in industrial parlance. In simple terms shift 
work is work performed by changing one group of 
workers for another. Broadly it is a scheme of work 
whereby a group of workers take turns with another 
group to perform work aimed at a common purpose. 
Usually it involves at least one group working their 
ordinary hours of work outside the normal day hours of 
work. Indeed in the few awards where a "shift worker" 
is defined he is often defined as a worker who is not a day 
worker [see for example: Hospital Salaried Officers 
Award 1968 Clause 6 (b)]. A "shift" in this context is no 
more or less than a specified period or number of hours 
to be worked by a group of workers who change with 
another group. In the circumstances now under review it 
is not in anyway imaginative to suggest that the group of 

inspectors who work at night change with those who 
work during the day and vice versa. The change of 
groups is made pursuant to a systematic and regular 
pattern revealed in the shift rosters, and the fact that 
various periods of work are described as "shifts" is not 
without some significance. 

Shift work does not have to be performed on the basis 
of continuous and overlapping relays as the Association 
by its argument suggests. Shift work can and does take 
many forms; it very much depends on the nature of the 
work place. Although shift work is often performed on 
the basis of continuous shifts, it is not uncommon for 
there to be a system of non-continuous shifts. The State 
Metal Trades (General) Award 1966, for example, makes 
separate provision for continuous and for non- 
continuous shift workers. 

The Association's advocate referred in support of its 
proposition to the Metal Trades Employers Association 
v. Amalgamated Engineering Union and Others (1936) 
36 CAR 534 where at page 535 Dethridge CJ suggested 
that: 

Ordinarily the idea of shift work denotes men 
working in relays; that is to say one man or relay or 
squad of men does a spell of work upon a process 
and upon the same process is immediately followed 
by another man or relay or squad of men doing a 
spell of work for something like a similar number of 
hours but not necessarily for the same number. 

I would not have thought that was intended to be taken 
as an exhaustive definition of shift work and nor should 
it be. That case was concerned only with a particular set 
of circumstances; an arrangement whereby the hours of 
day workers were extended beyond the prescribed 
spread. The claim that the day workers thereby became 
shift workers failed because there was no shift of work 
from one group to another, and that is not the case here. 
Likewise this case can be distinguished from those cases 
where employees are required to work at night on an ad 
hoc basis to meet the needs of a particular occasion. Here 
the inspectors perform their night work on a fixed and 
regular basis rather than under an ad hoc or temporary 
arrangement. 

The Association's advocate also referred to the 
decision of Williams J in the Printing Industry Industrial 
Agreement (Interpretation) Case (1967) 34 SAIR 315 
where he accepted that shift work usually referred to 
"the situation where operations were continued by the 
employment of a group of employees upon a work on 
which another group had been engaged prior thereto". 
Interestingly he does not suggest that one group should 
immediately follow another. He found that the 
expression "shift" as contained in the award there under 
review was synonimous with a day's work for the 
employees concerned whether it be day or night work. A 
similar view of shift work was expressed by Birch C in Re 
the Railway Award 1980 AILR 268 where he accepted 
that "the terms 'shift' 'shift worker' both envisaged the 
concept of workers working in relays" [see too Re 
Railway Award (1961) 48 QGIG 164]. A relay does not 
have to be a continuous and unbroken process and the 
last two mentioned cases would not suggest otherwise. In 
any event care should be taken not to read the cases as 
providing an exhaustive definition of shift work because 
as is already indicated shift work takes various forms and 
the cases have been concerned only with a particular 
arrangement. The cases cannot be taken as suggesting 
that shift work is of necessity continuous in the sense 
referred to by the Association; that is quite contrary to 
the facts of industrial life. 

The suggestion that because for much of the time the 
inspectors work the standard public service hours they 
cannot properly be regarded as being on day "shift" in 
my view overlooks the fact that the day work is but part 
of an extensive working arrangement involving the 
performance of both day and night work in rotation with 
others. The extent of the day work performed by the 
inspectors is not the determinant of whether it is shift 
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work or not, but rather the determinant is the nature of 
the whole working arrangement under which the day 
work is done. That is well illustrated by the decision of 
the New South Wales Industrial Commission in Robb 
Corbett Pty Ltd v. Hay (1947) 81 NSWIG 29. There a 
"day man" who worked only day work hours was held 
to be a shift worker doing shift work, since hs day work 
was an integral part of a shift work process [see too: 
Crombie v. Ross and Glendining Ltd (supra)\. In this 
case the evidence clearly indicates that the day work, 
whether it be inside or outside of the standard public 
service hours, is done as part of a single scheme requiring 
the inspectors to work in rotation with others at different 
times and places over a five or 12 week cycle. When and 
where an inspector works in a given week depends on 
when and where others with whom he rotates are 
working in that week and when and where he and others 
worked in the previous weeks. Hence the proposition 
that because in one week an inspector works at the 
airport and the next he is at Kewdale, for example, he is 
not a shift worker is invalid. The inspectors rotate from 
venue to venue, in a regular and systematic way in 
accordance with a shift roster which has the hallmarks of 
a rotating shift process and in my view are properly to be 
regarded as shift workers working both day and night 
shifts. 

The work done by these employees at night cannot in 
my view properly be regarded as overtime as the 
Association claims. The usual meaning of overtime is as 
Kennedy J mentioned in re: Hospital Salaried Officers 
Award (1983)63 WAIG 1153 at page 1157 "time worked 
beyond the regular fixed hours". In this case the regular 
fixed hours for the inspectors in question includes night 
work. The night work might not be frequent but it is 
none the less regular and the hours are fixed by roster for 
each day. In general the inspectors concerned perform no 
other work that week. Their ordinary hours for that week 
are those set out in the roster for night work. The fact 
that the starting times are not the same for each night of 
the working week does not prevent the work from being 
shift work. The starting times fixed by the roster are 
consistent for a particular day in each week and in each 
case fall within the time limits prescribed by the 
definition of "Night Shift" under the Public Service 
Allowances (Shift Work) Agreement. Likewise in some 
day shifts the inspectors are required to start before 8.15 
a.m. The starting and finishing times depend on the 
venue. Again, they are fixed and regular. Furthermore, 
the periods of day work in each case fall within the time 
limits prescribed under the last mentioned Agreement for 
"Day Shift". 

In my view therefore the answers to the questions 
raised by the Applicant in these proceedings are:— 

1. that the working arrangements as revealed in 
these proceedings constitute shift work for the 
purposes of Administrative Instruction 701, and 

2. that work performed under the shift work 
arrangements revealed in these proceedings outside 
the standard or ordinary hours of duty for public 
servants is not ipso facto liable to overtime penalties 
under the Public Service Overtime Award 1978. 

and I so declare. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR229 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Hamersley Iron Pty Limited, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 24th day of September 1985. 

Mr L.G. Benfell on behalf of the claimant. 
Mr A.N. Cameron on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred 
pursuant to section 44 (9) of the Industrial Relations Act 
1979. The Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth asks for an 
order whereby "whenever electrical workers employed 
by Hamersley Iron Pty Limited are required to perform 
work which they perceive to be hazardous or potentially 
dangerous to their person they shall be entitled to be 
assisted by an electrical assistant or another electrical 
worker"; and that "Electrical workers at Paraburdoo be 
paid for the time they were off work due to strike action 
in support of the first mentioned claim". 

These issues were raised for the Commission's 
attention following a strike which occurred when Mr 
McDonald, a foreman, advised Mr Skamperle, a trades- 
man electrician, that his pay would be stopped for 
refusing to carry out an order to change indicator globes 
in a panel in the power house at the Company's 
Paraburdoo operations. 

With respect to the union's claim for payment during 
the period of the strike, the substance of the union's 
position was that Mr Skamperle was asked to perform 
work that was dangerous and that in the circumstances 
he was entitled to be accompanied by an electrical 
assistant. Approval for an electrical assistant was not 
forthcoming though the matter had been raised through 
the union convenor. Thus it was asserted that Mr 
McDonald had failed to observe the terms of the safety 
code prescribed in the award. 

In the first place the union claims that changing globes 
in indicator panels can be dangerous notwithstanding 
that they operate at low voltages (50 and 110 volts DC). 
Secondly, it claims that in the event that a fault was 
found to be behind a globe it would be reasonable for the 
tradesman to proceed to locate the fault inside the 
cabinet, entering from the rear. In these circumstances he 
would be exposed to variously higher voltages of direct 
and alternating current. This second leg of the argument 
was said to be justification for assigning an electrical 
assistant to Mr Skamperle even though not strictly 
necessary for the purpose of changing globes. 

Overall, I am invited by the union to find that the 
actions of Mr McDonald which led to a strike on the part 
of all electricians were such as would warrant payment 
for all time lost. In short, he acted unreasonably and 
caused the strike. 

The company vigorously opposes both parts of the 
claim. 

The fundamental conflict between the parties concerns 
the instruction first given by Mr McDonald to Mr 
Skamperle. Mr McDonald said that Mr Skamperle was 
asked to change globes on the "mimic" panel which 
meant no more than changing a tiny 50 volt DC globe 
which could not possibly produce a dangerous or 
hazardous situation. Mr Skamperle said that he was 
asked to change globes on all of the panels. It follows, on 
the reasoning outlined above, that there was a more than 
even chance that he would be required to work outside 
cabinets and therefore he should have been provided 
with an assistant. 

Evidence from other witnesses supported Mr 
Skamperle's understanding of the instructions conveyed 
to him and I accept that Mr Skamperle was correct in 
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thinking that he was required to change indicator globes 
in all of the panels in the power house. However, I am 
unable to accept that a requirement to change globes in 
any of the panels constituted a dangerous or hazardous 
situation. 

In reaching my conclusions on this aspect of the 
argument I have in mind, first of all, the evidence of Mr 
McDonald that globe changing in similar circumstances 
is performed by electricians at Tom Price when not 
accompanied by electrical assistants. The force of this 
will be apparent when regard is had for the industrial 
relations context concerning electricians at any one of the 
company's operational centres. If the task was 
dangerous or hazardous it is highly likely that Tom Price 
electricians would have taken steps a long time ago to 
have the situation remedied. I know of no such action 
and I conclude that none was ever necessary. Lest it be 
said that I am overlooking the strike at Paraburdoo, I 
observe that this strike was of wider significance and not 
directed to the specific issue of changing globes in panels. 

I have regard for Mr Skamperle's evidence that he had 
been accompanied by electrical assistants when required 
to change globes in panels in the past. But it must also be 
remembered that in cross examination he admitted that 
he spoke of occasions when globe changing was part of a 
daily routine during which it would be normal for him to 
be so accompanied. I think it can be fairly said that these 
circumstances are sufficiently different as to rule them 
out as supporting evidence for the union's proposition. 

Next there is the ordinary expectation of the company 
concerning the competence and knowledge of tradesmen 
and their responsibility to take reasonable precautions to 
protect themselves in the circumstances of a given task 
(see Akkari v. Western Australian Government Railways 
Commission — 1968 WAR 182). In this respect Mr Mint 
said he would construct a simple tool to remove globes 
not capable of being removed by standard tools. This is 
indicative of the simple and effective ways that a trades- 
man would overcome practical problems involving safety 
as they are encountered on the job. I have heard nothing 
that suggests a competent tradesman would not 
reasonably use similar methods to overcome hazards 
which may arise when changing globes in panels. I was 
told that crushed globes may present flashover hazards, 
but I am not impressed with this line of evidence. My 
general knowledge of the type of situation tells me that a 
crushed globe would be most unlikely. Even so, I think it 
will be obvious that a globe crushed during its removal 
would be while the tradesman is using a rubber tool or 
one fashioned from appropriate non-conducting 
material. I also think that the likelihood of a tradesman 
causing a short between the exposed internals of a globe 
and its metal socket is remote indeed. If by some chance 
the globe is crushed before removal, then it is obvious 
that the tradesman will use appropriate safe working 
methods in removing the remaining parts of the globe 
from the socket. 

I do not disregard the evidence in the form of accident 
reports showing that extra low voltages are dangerous in 
unexpected ways. But this evidence concerns work not 
comparable to changing globes located in panels and I 
find it of no assistance in this respect. 

Turning to the second leg of the union's argument I 
have no hestitation in saying that a tradesman is the one 
best qualified to know if assistance is required when 
working on or adjacent to live electrical apparatus inside 
a cabinet. Furthermore, in view of the evidence already 
mentioned about accidents in connection with extra low 
voltages, I draw no distinctions between voltages in 
saying it. Nevertheless, this does not make a case for the 
union's proposition. It does not follow that if an electri- 
cian is instructed to change globes in control cabinets 
found in the power station he should proceed beyond this 
task when the fault is behind the socket in which the 
globe is fixed. The evidence was that this was the normal 
and reasonable thing to do. For example, Mr Skamperle 
sought to justify the practice by suggesting that it would 
hardly be worth the trouble for an electrician to return to 

the workshop a half a kilometre away — I assume to 
obtain further instruction or ask for assistance. I do not 
think this would be necessary because there are tele- 
phones; but the essential point is that the tradesman 
cannot be reasonably expected to voluntarily move on to 
a dangerous job. If he decides he should go on to 
perform a task beyond his instructions he should 
immediately call for assistance if that is the way of 
making the job safe. This was covered in some detail in 
CR245 of 1985 (CR245 from here on) and in principle the 
situations are the same. 

In my opinion the union has endeavoured through its 
evidence to construct a case whereby a superficially 
reasonable extension of a foreman's instruction becomes 
a crucial factor in establishing a charge of unreason- 
ableness on the company's part. I do not think this is a 
valid argument at all. 

I turn now to the union's assertion that the company 
has failed to observe the terms of the safety code. 

This code requires that when it becomes apparent to an 
employee that his safety is endangered he is required to 
discuss the situation with his foreman. This is the first 
step in the procedure and it is plain enough that the 
responsibility for initiating it lies with the one who 
considers his safety is threatened. The importance of 
discussion between the employee and foreman cannot be 
overemphasised. It is part of the obligations imposed by 
the code on boths sides which I mentioned in CR245. 
Unless there is dialogue on the issues in dispute there is 
simply no discussion and, therefore, no valid expectation 
that the next step in the procedure be invoked. To state 
things another way, no third party intervention is 
warranted unless there is disagreement between 
employee and foreman over issues actually examined by 
them. Of course there is always the possibility of a 
disagreement based on genuinely held views about the 
weight to be accorded certain facts in the examination 
and this is recognised in the remaining steps provided in 
the code. Overall the procedure is exhaustive and 
obviously intended to bring the minds of the most 
competent and authorative persons to bear on the 
problem being considered. But it is also obvious that 
each step in the procedure is intended to be exhaustive in 
order to achieve a result at each particular level. The 
importance of the first step is not lessened or able to be 
disregarded merely because there is a multi step 
procedure provided for in the code. 

From the evidence it is plain that Mr Skamperle did 
not observe the safety code. It is no case against the 
respondent to assert that the foreman did not observe the 
safety code because he was of the opinion that the task he 
asked an electrician to perform was not dangerous or 
hazardous. Nor does the task become dangerous or 
hazardous because at one stage of the dispute the 
foreman refused to assign an electrical assistant to Mr 
Skamperle and at another stage the union convenor 
raised the subject of danger. An invocation of the code 
requires that danger or hazard is a fact. For the reasons I 
have already stated I believe Mr Skamperle's assigned 
task was neither of these and, therefore, the foreman 
cannot be held to have ignored the safety code. 

Having considered all of the facts the union's claim for 
payment whilst on strike is refused. 

As regards the remaining part of the union's claim for 
assistance to tradesmen by an electrical assistant or 
another electrical worker in dangerous or hazardous 
situations it is an expression of a policy objective. I am 
reminded by the Company that in deciding this matter I 
am required pursuant to section 32 of the Industrial 
Relations Act, to ensure that it is resolved on terms that 
could reasonably have been agreed between the parties in 
the first instance. Furthermore, the Company says that 
the essence of reasonableness in this matter is found in 
the proper use of the safety code. I must say that is a 
powerful argument. The safety code is a condition of 
great importance to all unions party to the award. As an 
award provision refined over time and only this year 
opened to review the presumption is that it should not be 
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altered unless it is shown that circumstances have 
occurred since it was agreed that now render it 
unreasonable or inadequate. I do not overlook that the 
claim was referred while award negotiations were in 
progress, but I am not prepared to say that this is 
sufficient to rebut the presumption. It should be noted 
that the amendments to the code arising out of this year's 
award negotiations do not substantially change the 1983 
provisions. In terms of equity and substantial merit the 
union would have to show changed circumstances since 
1983. Therefore, there is an argument that in real terms 
the presumption stands. 

At this stage I have in mind my reasons for decision in 
CR245, where I said it was common ground that whether 
in connection with live situations or due to location some 
jobs are dangerous, and that in this respect the Company 
joined issue with the union. Of course the fact that some 
jobs are dangerous is the plain implication in the safety 
code and the Company gave nothing away by agreeing 
with the union in that case. But it was also the 
Company's position that since nothing by way of policy 
stood in the way of shift electricians calling out assistants 
when their attendance was a way of making unsafe jobs 
safe, it was a tradesman's duty to call them out. 
Obviously the shift electrician must act upon his own 
perceptions of danger or hazardous situations when 
deciding to call for assistance and the Company really 
has no option but to rely upon him to act reasonably in 
doing so. But in terms of principle there is no difference 
between tradesmen in the two situations making 
decisions about assistance for safety reasons. Therefore, 
it seems that it might reasonably be open to say that the 
reasons given in CR245 should have some influence on 
the present claim. 

I also have in mind that the present dispute is part of 
the wider union campaign around the general issue of 
safety at work which was also discussed in CR245. 
However, the mere existence of a dispute, even when 
manifested in strike action, does not guarantee a 
successful claim. Moreover, given the safety code 
operating in conjunction with an employee's ordinary 
right to refuse to perform a task when he has a reason- 
able fear of danger to himself (see exhibit 14 of this case) 
it would seem a fair interpretation of the respondent's 
submissions that I should condemn the strike and dismiss 
the claim out of hand. Nevertheless, I have decided to 
take a different course, mainly in consideration of the 
industrial relations aspects of the case. 

In my opinion there is nothing to justify an order 
which in all practical respects amounts to a permanent 
amendment to the safety code. But my exposure to the 
dispute in the conferences and the formal proceedings, 
my involvement in CR245 and the perceptions I have 
gained over these last few months convince me that I 
should take a positive step in order to establish the best 
possible relationship between tradesmen and supervisors 
in this vitally important subject. I have decided to make 
an order and to limit the life of the order to a period of 
three months. 

The strong impression I have gained from my exposure 
to the issues is that the union has not been prepared to 
acknowledge the degree of responsibility tradesmen 
carry for their own safety and the Company fears 
irresponsibility on the part of tradesmen who have power 
of decision in respect of safe working on all tasks. My 
earlier comments in these reasons will make it plain 
enough that I disagree with the men's judgment on the 
issue of safe working in connection with changing 
indicator globes on panels and this may be thought to 
confirm the Company's fears. However, I do not think 
that such an attitude will continue to be taken towards 
other tasks in the ordinary course of events. 

The simple facts are that tradesmen do have a 
responsibility for their own safety and the Company is 
entitled to expect that they discharge it. Furthermore, the 
ordinary right of an employee to refuse to undertake 
certain tasks is based on a reasonable fear of danger to 
himself. A tradesman possesses technical knowledge and 

ability which must be applied in assessing danger not 
only in terms of its source but also in terms of methods to 
overcome it. These methods need not always involve 
another person being available. I wish to stress that I 
expect both sides to adopt a mature attitude on the 
subject overall and to arrive at mutually agreeable non 
formalised arrangements. 

My order should allow sufficient time for tradesmen to 
consider and develop their appreciation of the safety 
code and the responsibilities it imposes on them, while 
supervisors shall have sufficient time to adjust their 
attitudes as well. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR229 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Hamersley Iron Pty Limited, Respondent. 

Order. 
HAVING heard Mr L.G. Benfell on behalf of the 
claimant and Mr A.N. Cameron on behalf of the respon- 
dent the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That an electrical tradesman at Paraburdoo shall 
be accompanied by an electrical assistant or other 
electrical employee when required to perform work 
which he reasonably perceives to be dangerous or 
hazardous. 

This order shall expire three months from the date 
hereof. 

Dated at Perth this 24th day of September 1985. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR245 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Hamersley Iron Pty Limited, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 5th day of August 1985. 

Mr R.J. Krygsman on behalf of the Applicant. 
Mr A.N. Cameron on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred 
pursuant to section 44 (9) of the Industrial Relations Act 
1979. The claim by the union, which is opposed by the 
company, is that electrical tradesmen employed on shifts 
by the company at Parker Point and East Intercourse 
Island shall be entitled to be accompanied by an electrical 
assistant when required to perform work outside the 
workshop. 

The claim is made by the union on behalf of shift 
electricians who are employed in a trouble shooting 
capacity on major pieces of ore handling plant: wagon 
dumpers, ore stackers and reclaimers, ship loaders etc. 
For many years these electricians have performed their 
work on the understanding that where, in their opinion, 
the nature of the job requires it, particularly where safe 
live working is concerned, assistance will be provided. To 
this end electrical assistants are available on a call out 
basis. Earlier this year shift electricians began to question 
this arrangement. They claimed it was no longer appro- 
priate and that it falls short of a generally recognised 
safety standard in the iron ore industry. That is to say, a 
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standard conforming to the claim. Unhappy with the 
state of progress on this claim electricians began a 
campaign involving a refusal to leave the workshop 
without an electrical assistant being provided on each 
occasion. 

From my involvement in conferences and from the 
evidence and submissions before me in formal 
proceedings, it is clear to me that underlying this dispute 
is a matter of general policy by the union. Recently the 
union has made public statements about its concern for 
what it perceives to be a generally unsatisfactory attitude 
towards the duties of care owed by employers to 
electrical employees. Fatalities have occurred where 
employees have been exposed to live electrical apparatus 
and the recent death of an apprentice in the electrical 
contracting industry has raised a degree of urgency in the 
demand by the union that the most stringent steps be 
taken to prevent any further occurrences of a similar 
kind be it tradesman or apprentice involved. The union 
has made its concern known to the appropriate Minister 
and some comments on the subject attributed to the 
Minister have been reported in the press. Apparently 
amongst the issues on which the union seeks legislative 
change is the issue of assistance to electrical tradesmen 
when working on or adjacent to electrical apparatus or 
conductors operating at electrical pressures less than 650 
volts alternating current. In the present circumstances at 
Parker Point and East Intercourse Island, shift 
electricians are required from time to time to work in 
situations where apparatus operates at pressures up to 
3 300 volts alternating current, therefore, it is not 
surprising that the claim is made. 

For its part, the company is not really concerned about 
the union's policy attitude, at least insofar as the union 
believes it justifies alterations to current safety standards 
observed by the company. Primarily the company relies 
upon the fact that permanent assignment of electrical 
assistants to shift electricians performing work outside 
the workshop has never been the case at the two 
operations in question. It readily agrees that it carries an 
onerous duty of care towards all of its employees and 
says that this duty is accepted without complaint as a fact 
of industrial life. It argues that years of experience prove 
that the arrangements now in place whereby stiift 
electricians are provided assistance on a job by job basis 
when they deem it necessary are thoroughly reasonable, 
practical and safe. It points to the safety code contained 
in the award governing its operations and to the fact, 
uncontested, of company observance. It emphasises that 
in this case the burden of proof falls on the union to show 
that the duty of care is not being observed and that 
without discharging this burden the union cannot expect 
its claim to be granted. 

Both union and company laid great stress on the 
subject of an employer's duty of care towards 
employees. Obviously it is this duty which provides the 
starting point of my considerations for settling this 
dispute and, accordingly, I have looked very carefully at 
each party's submissions on the subject and I have borne 
it in mind throughout my deliberations. However, of 
particular relevance in the present context is the decision 
of Hale, J. in the Supreme Court of Western Australia in 
Akkari v. Western Australian Government Railways 
Commission (1968) WAR 182. This case concerns the 
duty of care where an employee is a qualified tradesman 
and the measure of care an employer may reasonably 
expect such an employee to observe when undertaking a 
dangerous job. The headnotes in this case are reproduced 
in full and made an appendix to these reasons for the 
benefit of the parties. 

This is not the first time that the regular availability of 
electrical assistants to shift electricians has been raised at 
Parker Point and East Intercourse Island. The evidence 
is that the issue arose following a decision of Collier, C. 
issued in February 1981 (61 WAIG 412). In that case an 
order issued requiring the company to increase its 
manning establishment in the crushing and screening 
plant area at Paraburdoo in such a way that the shift 

electrician on each shift will be permanently assisted by 
an electrical assistant. However, the Commissioner's 
reasons for decision made it obvious that he intended 
that the arrangement was to apply in a situation where 
the electrical tradesman and the assistant were engaged 
on planned maintenance as well as emergency work. He 
said "... both workers should be utilised to perform any 
work which is within their competence during their 
working hours. In other words the Commission 
considers it undesirable for the electrician to have long 
periods of inactivity and quite absurd for an assistant to 
be required if he is merely to share that inactivity when 
not engaged on breakdown maintenance". The general 
foreman at Parker Point said in evidence that when the 
suggestion was made to shift electricians in his area in 
1981, that they could have permanent assistants available 
on the Paraburdoo model they were not interested, 
because they preferred to be engaged on a purely standby 
arrangement. Of course, the inevitable consequence of 
this was that electrical assistants would remain available 
on call out only. Some challenge was raised against the 
evidence but I accept it as a probable explanation of 
attitudes among electricians at the time. Undoubtedly 
the acceptance of an arrangement over so many years 
strengthens the company's case regarding the adequacy 
of its preferred position, which is to maintain the status 
quo. 

The 1981 decision of the Commission is important in 
these proceedings in the most fundamental way. The 
issue was the same and safety was also its justification. 
As a way of ensuring that the best independent evidence 
was available to the Commission the State Energy 
Commission's Senior Regulatory Services Inspector, 
who was also Special Electrical Inspector of Mines, was 
asked to investigate and provide written advice as to 
whether shift electricians should have assistants 
permanently allocated to them. Substantially his finding 
was the one adopted by the Commission. Permanent 
allocation of assistants was heavily qualified by 
economic considerations. The Inspector said "... that 
options are open to satisfy the safety aspects in an 
economical way". The conclusion to be drawn from a 
study of the decision is that in an area of operations 
which on the unions' own submissions in this case are 
comparable to those at Parker Point and East Inter- 
course Island, independent expert opinion does not hold 
that safety alone justifies permanent allocation of 
assistants to shift electricians. 

From the evidence for the union it appears that shift 
electricians would now accept, indeed appreciate, a 
wider range of work such as would allow them an 
opportunity to expand their trade skills. This was also 
put, though in evidence and not in a forceful way, to 
suggest that assistants could be economically viable. 
However insufficient evidence was put to allow any 
sensible conclusion to be reached in this respect. 

The union sought to persuade me that there existed an 
industry standard which supported the claim and that in 
fact the company approved of the union's preferred 
arrangement in other parts of its operations. There are 
serious weaknesses in this part of the union's case as it 
relates to other iron ore mining companies. Two 
examples will suffice to make the point. I was told that at 
Cliff's in each of the areas where continuous shift work 
was performed, reclaiming, power station section, ore 
preparation plant and locomotive workshops, only one 
electrician was employed and that when assistance is 
required it is on a call out basis. I was also told that at 
Goldsworthy's Finucane Island operations two 
electricians work together on shift. The suggestion in 
this, I assume, is that the arrangement is purely a safe 
working one which, therefore, compares substantially 
with permanent allocation of an assistant to a shift 
electrician at Parker Point and East Intercourse Island. 
These two examples do nothing to support the notion of 
an industry standard. A standard is something taken by 
general consent as a basis of comparison and where 
established may be a decisive factor in determining a 
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claim. The company is therefore entitled to point to the 
Cliffs example as the strongest possible evidence to show 
there is no industry standard and that Cliffs is vindica- 
tion of the call out system. The mere reference to the 
position at Finucane Island does not permit me to come 
to a conclusion at all about the weight I should give it in 
assessing the claim. I repeat an industry standard is a 
potentially decisive factor in a determination. As such it 
is also a factor requiring a high standard of proof. On the 
material before me I am not prepared to find that a 
standard exists in the iron ore industry which supports 
the union's claims. 

With respect to the union's evidence regarding the 
arrangement at Tom Price, I see this in a different light. 
The point here is possible company inconsistency with 
respect to policy as between parts of its own operations. I 
will return to this in the second part of my decision. 

It is common ground that, whether in connection with 
live situations or due to location, some jobs performed 
by shift electricians are dangerous. Indeed, in this respect 
the company joins issue with the union. It merely argues 
that it has a right to expect its skilled employees to 
discharge the responsibilities they carry in performing 
their work safely. Furthermore, it says that since nothing 
by way of policy stands in the way of shift electricians 
calling out electrical assistants when their attendance is a 
way of making an unsafe job safe, it is their duty to call 
them out. 

Much of what the company says is supported by the 
union's evidence. For example, when summing up the 
attitude of the shift electricians as it was expressed to him 
the union's deputy convenor said that rather than go 
back to the workshop to call out an assistant, shift 
electricians would prefer to complete jobs requiring only 
a few minutes to finish them. He also said "They have 
been quite willing to admit to us that that is why the 
system is breaking down and also they have stated that 
they have put themselves in danger on many occasions". 
Another witness said that if he did not have an assistant 
he would probably take a short cut. Yet another 
admitted that knowing "full well'' that he should call for 
an assistant he went ahead with the job anyway (this 
witness expressed dissatisfaction with the time involved 
in obtaining an assistant and also said that when an 
assistant does arrive he usually has had a few beers. I will 
return to this aspect of the evidence later). As to the 
responsibilities of shift electricians to perform their work 
safely, there is much force in the company's argument 
here as well. The position is set out in detail in the 
headnotes to the decision of Hale, J. in Akkari v. WA 
Government Railways Commission (see Appendix). 
What matters is whether the employee is qualified to 
understand what should or should not be done in a 
particular situation. Where the employee understands 
there is danger in performing a particular job the 
employer is entitled to rely to a reasonable extent on the 
exercise of the employee's technical ability and know- 
ledge. This being the test it follows that where it is 
common ground that some of the jobs of shift 
electricians are dangerous, the respondent can reason- 
ably expect that they take advantage of the present 
arrangement for calling out electrical assistants. 

The respondent's expectations are further supported 
by the provisions of the safety code found in the 
Hamersley award. Shift electricians are entitled to invoke 
this code when faced with an unsafe or hazardous 
situation as defined. The code confers rights and imposes 
responsibilities on respondent and employees alike. The 
current dispute is about the manner of making electrical 
assistants available, not that they are not available. Shift 
electricians have a clear responsibility to avail themselves 
of electrical assistants when it is agreed that the presence 
of an assistant is essential to making a job safe. That 
electricians may feel frustrated and are concerned about 
the time involved, or feel bad about handing over 
unfinished work to the man on the next shift is no excuse 
for avoiding responsibility. 

Much of the union's case was concerned with the 
hazardous aspects of shift electricians' work. But as I 
have already observed there is no contest in this respect. 
Disagreement exists only with regard to the relevance of 
some examples raised in evidence in the present case. In 
the circumstances there is no necessity for me to consider 
the evidence directed at showing that accidents can and 
do occur. 

If my decision in this matter was to be made according 
to the issues mentioned so far, I would dismiss this case. 
However, my decision must be influenced by other con- 
siderations which arise from the implications of section 
32 of the Industrial Relations Act, more especially 
subsection (7). 

Subsection (7) of section 32, as a matter of common 
sense, does not imply that all industrial disputes are 
capable of resolution by the parties themselves; but I 
think it is intended to help overcome intransigence 
among parties in an industrial relationship, and also to 
destroy any notions that unjustifiable advantages may be 
gained from insisting that matters be referred for 
arbitration. However, the fact is the dispute I am now 
required to settle was referred by myself. Nevertheless 
that does not permit me to ignore the subsection which 
requires that when dealing with matters referred for 
arbitration I shall "... endeavour to ensure that the 
matter is resolved on terms that could reasonably have 
been agreed between the parties in the first instance or by 
conciliation". 

From the information I was given in the hearing, in the 
form of submissions and evidence, I am of the opinion 
that the parties have not acted with sufficient good will or 
understanding of each other's positions as would have 
ensured that the dispute was resolved amicably. I have 
already indicated that on the purely technical aspects of 
the argument the respondent is the successful party; but 
the evidence goes beyond technicalities into issues of 
industrial relations which should have caused both sides 
to be more conciliatory and to have reached an 
agreement. 

The first of these issues is the suggestion that while 
required to do certain work considered dangerous, shift 
electricians should seek the assistance of plant operators, 
foremen and other employees who would be capable of 
lending assistance of a physical kind or of informing 
others should the electrician be hurt. Perhaps it is the 
case that plant operators are competent to do all that 
may be required of them when called upon to assist 
electricians, but surely this is only part of the 
consideration. What about the attitude of the relevant 
union, to say nothing of the plant operators themselves, 
should the issue of reasonable orders be raised? Do the 
duties of plant operators include assisting shift 
electricians? I do not know; I have no information that 
would enable me to have an opinion. What I do know, is 
that currently in the respondent's operations there are 
deep and bitter differences of opinion between several 
unions on the subject of demarcation whilst that of 
multi-skilling is potentially a cause of further disputes. 
Knowing also that these are circumstances that do not 
auger well for stability, I do not think it is wise, or 
industrially fair for that matter, that I should approve of 
foremen acting as assistants to electrical tradesmen. My 
impression was that shift electricians do not endorse the 
suggestion of assistance from persons other than 
electrical assistants because it is impracticable. For the 
reasons stated I too am so inclined, although I do not 
discount the possibilities depending upon further 
discussions. 

Next I go back to the evidence regarding the reason 
why the dispute arises notwithstanding long standing 
practices. There is sufficient to convince me that today 
safety assumes much greater importance in the thinking 
of shift electricians than before. I believe that this comes 
about, to a large extent, through the interest generated 
by the union on a State wide basis. Therefore, it is not 
surprising that younger, articulate, and already safety 
conscious products of the respondent's apprenticeship 
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programme should seriously question the wisdom of 
customs and practices relating to electrical safe working. 
I am also convinced that there is genuine frustration with 
the present arrangement whereby shift electricians are 
required to call in electrical assistants. Technically, the 
call in system is sound, I have already said as much; but 
this does not overcome an attitude of mind amongst 
those doing the work and who generally have a somewhat 
robust disrespect for the ideas of those who tell them 
what to do and how they should do it. With regard to 
many things industrial, it is a fact that whilst today they 
are universally considered reasonable, they were con- 
sidered unreasonable not so long ago. The point is we live 
in a work world where change and the rate of change is 
not always determined by reasonableness measured in 
terms of some existing state of affairs, but very largely by 
the balance of industrial power. In this world it is 
attitudes, often born of frustration, that invoke the use 
of such power. Therefore, to ignore frustration may be 
perilous. 

Relating this second issue to what I perceive as a lack 
of understanding between the parties regarding each 
other's positions, I raise the union's right to strike. It 
always seems to me that industrial relations in Western 
Australia has never quite caught up with the fact that the 
universal prohibition on strikes and lockouts which was 
such a major and controversial provision in the 
Industrial Arbitration Act 1912 was repealed in 1979. If 
indeed it needs to be said at all, today there is no 
statutory impediment to strike action. Neither is there an 
impediment to an employer's right to lock out his 
employees. Theoretically, the right to lock out is the 
employer's countervailing power to the unions strike 
power but in practical terms, at least in the iron ore 
mining industry, it is hardly a power at all. The 
employer's practical avenue for dealing with strike power 
is the right to refer matters to the Commission pursuant 
to section 44 of the Act. The Commission has power to 
curtail strike action by way of direction or Order 
pursuant to section 32; but the Commission will not take 
such action unless there are very good reasons for doing 
so. It is after all the exercise of a right that I speak of, and 
rights are not curtailed at a whim. All of this 
notwithstanding, a strike, like any other industrial 
matter, when the subject of the Commission's enquiry 
will cause a decision to be made according to the 
reasonableness of its continuation in the circumstances. 

A strike preceded the referral of the case now before 
me. The decision to end the strike was made in order that 
the issues could be referred out of concern for the public 
interest and the interests of those not directly involved. 
The decision was not made for the purpose of equalising 
bargaining power. That would have been unfair, as a 
moment's reflection will show, and what the respondent 
must accept is that concessions by it may be justified in 
consideration of strike power curtailed. 

I do not mean to convey the impression that the 
union's strike power enables it to achieve everything it 
demands, or that it is relieved from dealing fairly with the 
respondent. Indeed recent events show that unions in the 
iron ore mining industry have been at pains to regulate 
their conduct in a manner that may not have been 
considered possible a short while ago. There is a keener 
understanding of the necessity to achieve greater 
industrial stability on all projects if only for the reason 
that without it, in the longer term, employees will be the 
losers. As a member of the full bench of the Commission 
which gave approval to the registration of the Mining 
Unions' Association I have heard sworn evidence given 
on behalf of all unions regarding the policies and 
objectives of the Association and its desire to advance the 
interests of the iron ore industry and its employees 
through encouraging reasonable industrial relations 
practices among its constituent unions with the accent on 
negotiation. I am also aware of the many public 
statements that have been made by spokesmen for the 
unions on the desire for industrial stability in the industry 
and how it can be achieved; and I have taken part in 

approving new awards in the industry patiently 
negotiated without recourse to industrial action. There is 
every indication that the industry is moving into a new 
and better industrial relations phase and in this respect 
the Electrical Trades Union can reasonably expect to 
have its behavioural standards judged accordingly. Like 
other unions, it cannot expect to achieve everything 
through pure industrial might. 

Some disturbing facts were revealed in evidence which 
leave me unconvinced that shift electricians intend to 
accept any Order of mine that falls short of the objective 
in their claim. I have no wish to moralise, nor to provoke 
these men, provocation has no interest to a tribunal 
concerned with ensuring that reasonableness prevails, 
but if the union wishes to pursue a course in which pure 
power prevails it must also accept that the industrial 
power relationship is three cornered, and that one corner 
is occupied by the Commission. As a matter of logic, the 
union cannot complain if the Commission enters the 
power game also. 

I return now to the point of possible inconsistency as 
regards company policy at different locations in its 
operations. It is this I have in mind in making my 
observation about justifiable concessions by the 
respondent in the bargaining process. 

One of the union's witnesses had five years' experience 
at Tom Price. He had served two years at the pit and two 
years in the plant. This witness said that while employed 
in the plant he was under the foreman's instructions 
never to leave the workshop without an electrical 
assistant. The witness also said that when not assisting 
electricians assistants were utilised in performing other 
tasks including certain maintenance duties on vehicles. 
Questions were raised in cross examination with the 
purpose of emphasising a difference in plant at Tom 
Price and the two areas now under consideration. In the 
end the witness said that while the function of the shift 
electrician at each plant was the same the equipment was 
different. But the witness had previously said that while 
there was a difference "manufacture wise" the equip- 
ment was "more or less the same type of function, the 
crushing and screening of ore". 

In my opinion little or no attention has been given to 
the factual position at Tom Price and the effect it might 
have had on a negotiated outcome in this case had it been 
properly considered. I am not impressed with the 
argument concerning the burden of proof, and where it 
lies when considering this aspect of the evidence because 
it relates to simple issues of fact easily ascertainable by 
the parties. If it is the practice to supply assistants to shift 
electricians engaged on plant at Tom Price whenever they 
leave the workshop, it is clearly a practice to be accorded 
weight in the union's claim. Whether that weight is con- 
siderable or not may depend on the differences in the 
machinery; but this too will involve questions of fact 
quite capable of being answered by the parties. It will 
also depend upon the factual extent to which assistants 
are capable of being utilised at Parker Point and East 
Intercourse Island, but this question needs to be 
addressed with established arrangements at Paraburdoo 
and Tom Price in mind. 

I have decided not to grant the union's claim. 
However, I will make an order which I believe will 
provide an arrangement that could have reasonably been 
agreed between the parties. 

The Order will have a term of three months after which 
time either party may apply to have it amended or 
rescinded. To overcome the objection to electrical 
assistants being available on a call out basis because they 
may not be in a fit state for work when called and also to 
some extent the time lag, the Order will provide that 
sufficient assistants will be rostered in stand-by on 
afternoon and night shifts. Payment for stand-by will be 
prescribed and each rostered electrical assistant will be 
required to be ready and available when called. 
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The purpose of a three month term is to encourage the 
parties to properly assess the position without rancour 
and with due consideration for each other's rights and 
obligations in the light of the statements in these reasons. 

As the parties have not had an opportunity to consider 
the measure of payments to electrical assistants and the 
form in which they should be prescribed, I will leave 
them to prepare an Order between themselves and to 
forward a copy to me so that I may make it effective. I 
expect this to be done within 14 days. If the parties are 
unable to reach agreement a hearing will be arranged. 
However, the parties are advised that arguments of sub- 
stance will be limited to the issues mentioned in this 
paragraph. 

To be of some further assistance to the parties I 
mention that in considering a stand-by roster for 
electrical assistants I have been aware of the stand-by 
provisions already prescribed in the Overtime clause of 
the award. In my opinion these provisions are based on 
penalty considerations alone having no application to a 
rostered system of stand-by where payments are 
compensatory in nature. I note the arrangements 
generally in force for electricians on stand-by in 
Government employment and I advise the parties of my 
inclination towards this standard as being fair and 
reasonable in the present circumstances. 

In Government an employee rostered for stand-by is 
paid three hours at ordinary rates Monday to Friday 
inclusive, or on a prescribed holiday, and four hours at 
ordinary rates on Saturdays and Sundays. In addition an 
employee is paid overtime to which he is entitled under 
the award and receives a day in lieu of public holiday 
when so rostered. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR245 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Hamersley Iron Pty Limited, Respondent. 

Order. 
HAVING heard Mr R. Krygsman and later Mr L.J. 
Benfell on behalf of the claimant and Mr A.N. Cameron 
on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That Electrical Assistants shall be designated by 
the company to be available for a call to duty at 
East Intercourse Island and Parker Point, and shall 
be paid the allowance specified by this order and 
that allowance shall be payable in the manner stated 
herein in addition to any other payment to which 
such an employee then becomes entitled for 
overtime hours actually worked. 

The Availability Allowance will be calculated at 
the single ordinary time rate and shall be: 

six hours pay if the employee is rostered and 
is so available on any day, Monday to Friday 
inclusive; or 

nine hours pay if the employee is rostered 
and is so available on a Saturday or Sunday or a 
public holiday as observed under Award A15 of 
1985, provided that: 

for any public holiday on which the 
employee is rostered and so available, the 
employee will also be entitled to a day's leave in 
lieu without loss of pay for that day if the 
employee was not called upon to actually work 
on the public holiday. 

When work is actually performed on a day pre- 
scribed as a holiday pursuant to Award A15 of 1985 
and the employee thereby becomes entitled to a 
day's leave with pay or payment in lieu thereof, this 
order shall not be construed as also entitling that 
employee to an additional day's leave with pay or 
payment in lieu thereof. The maximum is one day in 
lieu. 

An employee who is on availability pursuant to 
this order on a holiday and 

who is not called out to work, maintains 
entitlement to eight hours' pay at ordinary rates 
and a day in lieu to be added to the employee's 
annual leave or taken with pay at another 
mutually convenient time in addition to the 
availability pay prescribed by this order; or 

who is called out within the ordinary spread 
of hours on that day, is to be paid the 
availability pay prescribed, the hours actually 
worked at ordinary time rate with a minimum 
of four hours, the eight hours normal pay for 
that day and day in lieu to be taken as before 
provided; or 

who is called out outside the ordinary spread 
of hours on that day, is entitled to a minimum 
payment of four hours at IVi times rate, eight 
hours ordinary pay for that day, and one day in 
lieu as prescribed in addition to the employee's 
normal availability pay. 

Employees rostered to be available for work shall: 
hold themselves in readiness in a fit and sober 

condition to attend to calls to work, and 
attend to all calls to work during the specified 

period, and 
advise the Company via a telephone contact 

point nominated by the Company if the 
employee is away from the employee's home 
telephone location together with advice of the 
location and method by which the employee 
shall be immediately contactable. The responsi- 
bility of ensuring contactability is the 
employee's, and 

be available, where practicable, to 
commence duty within 30 minutes of the call 
for the employee to attend work. 

Unless otherwise specified, the period of 
availability on any day shall be deemed to be from 
the commencing time specified on the one day to the 
finishing time on the next day as set out below: 

Monday to Friday, but other than on a 
public holiday: 

1530 hours to 0700 hours. 
Weekends and/or public holidays: 

0700 hours to 0700 hours. 
For the purpose of this paragraph, a Satur- 

day, Sunday, or public holiday shall be deemed 
to have commenced at 0700 hours on that day. 

Employees who have been designated and 
rostered for a weekly period of availability shall be 
continued at work and on availability for the period 
designated by the roster notwithstanding a strike by 
other employees, always provided that those so 
rostered and designated remain ready, willing and 
available for work. 

An employee who has been designated to a period 
of availability pursuant to this order may, with the 
consent of the supervisor, arrange with another 
employee for that employee to take the employee's 
place for that period or part thereof, not less than 24 
hours in the case of weekends and public holidays or 
1416 hours in the case of Monday to Friday, and the 
substitute employee shall be deemed to be the 
designated employee for the period so arranged. 
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After a period of three months from the date 
hereof either party may apply to the Western 
Australian Industrial Relations Commission to 
amend or rescind this order. 

Dated at Perth this 4th day of September 1985. 

(Sgd.) O.K. SALMON, 
Commissioner. 

Appendix. 

SUPREME COURT OF WESTERN AUSTRALIA. 

Akkari v. Western Australian Government 
Railways Commission. 

Hale, J. 
6, 7 and 15 December 1967, 9 January 1968. 

Negligence — Employer's liability — Master and servant 
— Experienced fitter removing split-rim wheel — 
Part of rim likely to fly off if not removed correctly 
— Fitter unaware of its nature — No warning or 
instructions by employer — Behaviour of rim giving 
warning of its unusual nature — Plaintiff fitter 
injured. 

The plaintiff was an experienced mechanic and he was 
employed by the defendant as a fitter. He was instructed 
to remove a rear wheel from a mobile crane. The wheel 
was of the split-rim type, that is to say the outer flange of 
the steel rim was detachable from the inner flange. The 
outer flange was held to the inner flange by a circle of 
nuts and bolts. The wheel itself was held to the crane by 
four studs closely grouped at the end of the axle which 
studs being held in place by tapered splines. The spline 
stud-heads were of the same dimension as the nuts 
holding the split rim together. 

The plaintiff had had no experience with split rims and 
did not know that this was a split rim. The defendant did 
not instruct the plaintiff about split rims and did not tell 
the plaintiff that this was a split rim and did not place any 
warning upon the wheel itself as to its type or design. 

The plaintiff unscrewed the nuts holding the rim 
flanges together, whereas the correct procedure was to 
leave those nuts and to extract the tapered splints by 
undoing the four spline studs at the axle. The plaintiff 
had been able to unscrew the first nuts without difficulty, 
but as more nuts were undone those remaining became 
increasingly difficult to undo. The plaintiff required the 
aid of a large spanner and another man to undo the last 
few nuts and they creaked loudly as they were unscrewed. 
When the penultimate nut was being unscrewed the outer 
flange of the rim flew off seriously injuring the plaintiff. 
He sued the defendant to recover damages. 
Held: 

(1) The duty of an employer is to take reasonable care 
for the safety of his servants by providing proper and 
adequate means of carrying out their work without 
unnecessary risk by warning of unusual or unexpected 
risks, and by instructing in the performance of work 
where instructions might reasonbly be thought to be 
required to secure him from danger of injury. 

O'Connor v. Commissioner for Government 
Transport (1958), 100 CLR 225, at p. 229, applied. 

(2) The obligation is, however, only to take that 
amount of care that would appear to an ordinary 
intelligent employer to be reasonably called for if he 
exercised reasonable foresight. 

O'Connor v. Commissioner for Government 
Transport, supra, at p. 230; Rae v. Broken Hill Pty 
Co Ltd (1957), 97 CLR 419, applied. 

(3) Whether in any given case there has been a breach 
of that duty must be decided on the facts of that 
particular case. The fact that the possibility of injury 
could be foreseen and the fact that a warning could easily 

have been given does not necessarily lead to a conclusion 
that an employer was in breach of his duty by not giving 
that warning. Regard must be paid to the skill and 
experience which the employer is entitled to expect from 
the workman in question. 

(4) An employer is not obliged to foresee and hang a 
warning upon every possible source of danger within his 
workshop. If he entrusts work upon such things to men 
with the apparent qualifications to understand what 
should or should not be done he is entitled to rely to a 
reasonable extent on the exercise of the workman's 
technical ability. 

(5) Just as a judge is entitled to use common sense to 
perceive the existence of a danger against which an 
employer should take precautions — 

Neill v. N.S.W. Fresh Food & Ice Pty Ltd (1963), 
108 CLR 362, per Taylor and Owen, JJ., at p. 368 
(1963) ALR 258, referred to. 

— so common sense can inform a judge that the 
behaviour of these rim nuts as they were being undone 
was an obvious warning to the plaintiff which he should 
have heeded. 

(6) In cases of very grave injury it is necessary to be 
especially careful not to impose too high a standard of 
care upon an employer. 

Howard v. Jarvis (1957), 98 CLR 177, per Dixon, 
CJ., Fullagar and Taylor, JJ. at p. 185, referred to. 

To hold the defendant liable in the circumstances of 
this case would be to forget the legal standard of 
reasonable care and to substitute the standard of a 
person of infinite resource and sagacity. 

Dictum of Fullagar, J. in Rae v. Broken Hill Pty 
Ltd (1957), 97 CLR 419, at p. 422, referred to. 

(EDITOR'S NOTE: Order No. CR245 of 1985 was 
published previously at 65 WAIG 1978.) 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR239 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Others, 
Claimants and Hon Minister for Health and Others, 
Respondents. 

Before the Commission in Court Session. 
Acting Chief Commissioner B.J. Collier, 

Commissioner G.A. Johnson, 
and Commissioner G.L. Fielding. 
The 4th day of September 1985. 

Mr J. Sharp-Collett on behalf of the Amalgamated 
Metal Workers' and Shipwrights' Union of Western 
Australia and the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union of 
Workers, Western Australian Branch. 

Mr C. Meredith on behalf of the Operative Painters' 
and Decorators' Union of Australia, West Australian 
Branch, Union of Workers; the Operative Plasterers and 
Plaster Workers Federation of Australia (Industrial 
Union of Workers) Western Australian Branch and the 
Australian Builders' Labourers' Federated Union of 
Workers — Western Australian Branch. 

Mr R. Bryant on behalf of the Plumbers and Gasfitters 
Employees' Union of Australia, West Australian 
Branch, Industrial Union of Workers. 

Mr T. Henderson on behalf of the Western Australian 
Carpenters and Joiners, Bricklayers and Stoneworkers 
Industrial Union of Workers. 

Mr G. Moore on behalf of the respondents and inter- 
vening on behalf of the Hon Minister for Industrial 
Relations. 
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Reasons for Decision. 
ACTING CHIEF COMMISSIONER: This is the 
unanimous decision of the Commission in Court Session. 

The matter before us was referred to the Commission 
in Court Session by Halliwell C. when a conference failed 
to resolve a dispute between the Electrical Trades Union 
of Workers of Australia (Western Australian Branch), 
Perth, the Amalgamated Metal Workers' and Ship- 
wrights' Union of Western Australia, and the Building 
Trades Association of Unions of Western Australia 
(Association of Workers) (the unions) and the Minister 
for Health and Others (the employers) over a decision by 
the employers to increase meal and parking charges. The 
decision followed an agreement between the Minister 
and the Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, WA 
Branch (FMWU) to impose the new charges as trade offs 
in negotiating a 38-hour week for its members employed 
in hospitals. Futher, the decision was implemented after 
the applicant unions and the Hospital Salaried Officers 
Association of Western Australia (Union of Workers) 
had intervened in proceedings before Martin C. to 
amend the Public Hospitals' Board and Lodging Award 
and unsuccessfully sought to persuade him that the 
increases should not apply to all hospital employees (65 
WAIG p. 868). 

In short, the unions argue that they negotiated a 
38-hour week with the employers earlier than the FMWU 
and reached agreement on trade offs in good faith on the 
basis of making up the time lost through the introduction 
of a shorter working week. They now believe additional 
costs are being imposed upon their members because of 
an agreement reached on different trade offs between the 
employers and the FMWU which they see as unfair. They 
therefore seek redress from the Commission. 

The employers take the view that access to subsidised 
meals in hospitals and to free parking on hospital 
premises is a matter of privilege rather than of right 
insofar as members of these unions are concerned and 
hence disagree that the employees should pay a lesser 
charge than others. They disagree also that "trade 
backs" on account of increased meal and other charges 
are feasible. 

We wish to say nothing more at this time other than 
to — 

(a) express our concern that the memorandum of 
agreement which forms part of the Hospital 
Workers' (Government) Award No. 21 of 1966 
was not fully implemented. That should be 
remedied forthwith or if such is impracticable 
the whole matter of FMWU trade offs should 
be returned by the employers to the Commis- 
sion for further review; 

(b) indicate that we see no good reason why the 
employees concerned in this matter should not 
be required to pay a parking fee if they wish to 
park their vehicles on hospital premises; 

(c) agree with Martin C. that members of the 
unions must accept that if they wish to continue 
availing themselves of the hospitals' facilities 
for the purchase of meals then they must pay 
the charges which will apply to and have been 
accepted by the majority of hospital 
employees; 

(d) tell the parties that we are not satisfied that the 
approach by the employers to the negotiations 
with respect to the implementation of the 
38-hour week with all unions has been as even- 
handed as might have been expected. We 
consider that there is room for the employers to 
review one aspect of the trade off arrangements 
made with the applicant unions. 

In the circumstances the parties are directed to confer 
under the chairmanship of the Acting Chief 
Commissioner with a view to reaching an agreement. If 
the dispute can be settled in this way this reference will be 
finalised. If not the matter will be returned to the 
Commission in Court Session for arbitration. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR347 of 1985. 

Between Hospital Salaried Officers Association of 
Western Australia, Applicant and Spastic Welfare 
Association of Western Australia, Respondent. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the Applicant 
and Mrs P.E. Bentley on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Application be and is hereby withdrawn 
by leave. 

Dated at Perth this 23rd day of September 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR265 of 1984. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and Ronald David Miles, 
Norma Shirley Miles and Lee Gavin Miles and Rose 
and Crown Hiring Service trading as the Undercliffe 
Nursing Home, Respondents. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the 
claimant and Mr P. Momber (of Counsel) on behalf of 
the respondents, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the respondent herein pay to Mrs Maureen 
Gibbs the sum of $7 000 and to Ms Michelle Xavier 
the sum of $4 250 within 21 days of the date hereof. 

Dated at Perth this 1st day of October 1985. 

(Sgd.) G.A. JOHNSON, 
[L.S.] Commissioner 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR102 of 1985. 

Between Transport Workers' Union of Australia, Indus- 
trial Union of Workers, Western Australian 
Branch, Applicant and Roche Bros Pty Ltd and 
Others, Respondents. 

No. CR117 of 1985. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, Appli- 
cant and Roche Bros Pty Ltd and Others, 
Respondents. 

Order. 
HAVING heard Mr J.J. O'Connor on behalf of the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch and Mr 
J.R. Brooksby (of Counsel) on behalf of the Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers and Mr J.R. Birman on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the applications be dismissed. 

Dated at Perth this 17th day of October 1985. 

(Sgd.) B.J. COLLIER, 
[L.S.] Senior Commissioner. 

CONFERENCES — Notation of 

PARTIES 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Amalgamated Metal 
Workers' Union 

Association of Draughting, 
Supervisory and 
Technical Employees 

Australasian Society of 
Engineers 

Australian Workers' Union 

Australian Workers' Union 

Australian Workers' Union 

Australian Workers' Union 

Australian Workers' Union 
and Others 

Australian Workers' Union 
and Others 

Australian Workers' Union 
and Others 

Bakers', Pastrycooks' and 
Confectioners' Union 

Blackburn, Elizabeth 

Building Trades 
Association 

Hamersley Iron 
Pty Ltd 

Precision Fabrication 
(Johns Perry 
Industries) 

State Energy 
Commission of 
Western Australia 

Western Mining 
Corporation Ltd 

Chamberlain John 
Deere Pty Ltd 

State Energy 
Commission of 
Western Australia 

Berkel Pty Ltd 

Jason Windows 

Cliffs Robe River 
Iron Associates 

Cliffs Robe River 
Iron Associates 

Hamersley Iron 
Pty Ltd 

Hamersley Iron 
Pty Ltd 

BHP Minerals Ltd 

BHP Minerals Ltd 

Cliffs Robe River 
Iron Associates 

De Campo Bakery 

G.J. Coles and 
Company Limited 

State Energy 
Commission of 
Western Australia 

NUMBER — 
COM- 

MISSIONER 

C461 of 1985 
Salmon C. 

C402 of 1985 
Halliwell C. 

C250 of 1984 
Johnson C. 

C394 of 1985 
Martin C. 

C389 of 1985 
Halliwell C. 

C632 of 1982 
Johnson C. 

C367 of 1985 
Fielding C. 

C298 of 1985 
Salmon C. 

C421 of 1985 
Halliwell C. 

C439 of 1985 
Halliwell C. 

C419 of 1985 
Salmon C. 

C450 of 1985 
Salmon C. 

C453 of 1985 
Johnson C. 

C472 of 1985 
Johnson C. 

C329 of 1985 
Halliwell C. 
C64 of 1984 
Johnson C. 

C167 of 1985 
Negus C. 

C320 of 1985 
Johnson C. 

MATTER 

08/10/85 Demand for call out 
payments and other 
matters 

24/09/85 Dispute re claim for 
redundancy payments 

08/06/84 Wages and conditions 
at Muja 

10/09/85 Stoppage re cost 
11/09/85 settlement for shorter 

working hours 
04/09/85 Dispute re method of 
25/09/85 retrenchment 
17/12/82 Dispute re construction 
08/06/84 work employees at 

Muja 
28/08/85 Dispute re termination 

of a worker 

18/07/85 Dispute re method of 
payment of wages 

08/10/85 Dispute concerning 
maintenance pre- 
checks on haulpaks 
at Pannawonica 

10/10/85 Payment of overtime 

17/10/85 Dispute re use of 
leading hands 

16/10/85 Claim for increased 
allowance 

09/10/85 Dispute re number of 
trades assistants 

10/10/85 Stoppage of work 
concerning chartered 
aircraft 

27/06/85 Demarcation dispute 

07/03/85 Dispute re inspection 
of records 

15/07/85 Dispute re long service 
leave entitlement 

26/07/85 Dispute re fares and 
30/10/85 allowances 

RESULT 

Referred 

Concluded 

Concluded 

Referred 

Referred 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 
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PARTIES 
NUMBER — 

COM- 
MISSIONER 

DATE MATTER RESULT 

Carpenters and Joiners 
Union 

Hamersley Iron 
Pty Ltd 

C460 of 1985 
Salmon C. 

08/10/85 Request for a three 
site meeting 

Concluded 

Civil Service Association Public Service Board PSA C14 of 1985 
Fielding C. 

10/09/85 Dispute re payment of 
a non promotional 
allowance to an 
employee 

Concluded 

Civil Service Association Public Service Board PSA C18 of 1985 
Fielding C. 

23/09/85 Dispute re classification 
of an officer 

Concluded 

Civil Service Association Western Australian 
Meat Commission 

PSA C16 of 1985 
Fielding C. 

18/09/85 Dispute re supply and use 
of motor vehicle to an 
employee 

Concluded 

Electrical Trades Union Hamersley Iron 
Pty Ltd 

C245 of 1985 
Salmon C. 

18/06/85 Dispute re stoppage at 
Dampier 

Referred 

Electrical Trades Union 
and Others 

Ralph M. Lee (WA) 
Pty Ltd and 
Western 
Construction Co 
(1978) Pty Ltd 

C417 of 1985 
Halliwell C. 

01/10/85 Dispute over payment of 
site allowance 

Referred 

Federated Clerks' Union Town and Country 
WA Building 
Society 

C383 of 1985 
Fielding C. 

09/09/85 Claim re pro rata long 
service leave 

Concluded 

Fire Brigade Employees' 
Union 

Western Australian 
Fire Brigade Board 

C491 of 1985 
Martin C. 

30/10/85 Dispute re annual leave 
entitlements 

Concluded 

Hairdressers' and 
Wigmakers' Union 

Michele Martin 
trading as Hair 
"M" Hair Creations 

C412 of 1985 
Johnson C. 

02/10/85 Dismissal of an employee Concluded 

Hospital Salaried officers 
Association 

Hon Minister for 
Health and Others 

C420 of 1985 
Fielding C. 

20/09/85 
25/09/85 

Dispute re work bans 
and limitations 

Concluded 

Liquor Industries 
Employees' Union 

Burswood 
Management 
Limited — 
Burswood Property 
Trust 

C436 of 1985 
Negus C. 

27/09/85 Payment of wages and 
conditions of employ- 
ment for prospective 
employees of Burswood 
Casino 

Concluded 

Liquor Industries 
Employees' Union 

Saint Bartholomews 
House 

C355 of 1985 
Negus C. 

30/08/85 Classification of a 
worker 

Concluded 

Meat Industry Employees' 
Union 

Derby Meat 
Processing Co Ltd 

C434 of 1985 
Gregor C. 

18/10/85 Stand down payments 
at Broome 

Concluded 

Meat Industry Employees' 
Union 

Metro Meat Ltd C435 of 1985 
Gregor C. 

09/10/85 Payment for stand downs Concluded 

Meat Industry Employees' 
Union 

Norwest Beef 
Industries Pty Ltd 

C454 of 1985 
Gregor C. 

18/10/85 Stand down payments at 
Wyndham 

Concluded 

Merchant Service Guild Cockburn Cement Ltd C241 of 1985 
Martin C. 

20/06/85 Dispute re coverage of 
coxswains on launches 
and barges 

Concluded 

Miscellaneous Workers' 
Union 

Shire of Rockingham 
Child and Youth 
Care Trust 

C309 of 1985 
Negus C. 

27/08/85 Dispute re ceasing of an 
administrative duties 
allowance paid to a 
child care worker 

Concluded 

Miscellaneous Workers' 
Union 

WA Institute of 
Technology 

C457 of 1985 
Collier SC. 

10/10/85 Termination of worker Concluded 

Shop, Distributive and 
Allied Employees' 
Association 

Ron Smales and Co C366 of 1985 
Johnson C. 

26/08/85 
22/10/85 

Dismissal of two 
employees 

Concluded 

Transport Workers' Union Manager, Mr Hank 
Wiggers Camillo 
Holdings 

C281 of 1985 
Martin C. 

12/07/85 Holiday pay Concluded 

Transport Workers' Union Mt Newman Mining 
Company Pty 
Limited 

C342 of 1985 
Salmon C. 

12/08/85 
05/09/85 

Claim re new 
classification 

Concluded 

United Furniture Trades 
Union 

Bristile Ltd 
(Benchman 
Division) 

C438 of 1985 
Halliwell C. 

15/10/85 Dismissal of workers Concluded 

United Furniture Trades 
Union 

Carol Moses and 
Alan Moses trading 
as Ultra Modern 
Cabinets 

C311 of 1985 
Salmon C. 

25/07/85 Non payment of wages Concluded 

United Furniture Trades 
Union 

Kresta Blinds Pty Ltd C373 of 1985 
Halliwell C. 

09/10/85 Dispute concerning 
inspection of time and 
wages records 

Concluded 
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CORRECTIONS — 

ENGINEERING TRADES AND ENGINE DRIVERS 
(Nickel Refining). 

Award No. 10 of 1971. 

WHEREAS an error occurred in the Consolidation of 
the abovementioned Award, published in the Western 
Australian Industrial Gazette on 2 June 1983, Volume 63 
— Part 1, page 1202; the following correction is made: 

Clause 9.—Special Rates and Provisions Metal 
and Electrical Trades: Insert subclause (10) as 
follows: 

(10) The special rates and allowances 
prescribed by this clause shall be paid 
irrespective of the times at which the work 
is performed and shall not be subject to 
any premium or penalty additions, 

and renumber existing subclause 
(11). 

HOSPITAL SALARIED OFFICERS' 
Award No. 39 of 1968. 

WHEREAS an error occurred in the variation of the 
abovementioned Award published in the Western 
Australian Industrial Gazette on the 25th day of 
September 1985, Volume 65, Part 2, Page 1731, the 
following correction is made:— 

Clause 20.—Motor Vehicle Allowances: subclause (7) 
(b) should read: 

(b) The allowances in this paragraph shall be 
effective on and from 1 June 1985, and replace those 
allowances in subclause (7) (a). 

Area and Details Engine Displacement 
(in cubic centimetres) 

Over Over 1600cc 
2600cc 1600cc & Under 

—2600cc 
(10) as subclause Metropolitan Area: 

Standing costs per month $197.25 $176.74 $137.90 
Running costs per kilometre 10.1 cents 8.9 cents 8.4 cents 

South West Land Division; 
Standing costs per month $201.25 $180.74 $141.90 
Running costs per kilometre 10.4 cents 9.2 cents 8.6 cents 

K SCAPIN North of 23.5 degrees South „ Latitude: Registrar. Standing costs per month $228.70 $203.17 $163.50 
Running costs per kilometre 10.8 cents 9.5 cents 8.9 cents 

Rest of the State: 
Standing costs per month $208.24 $187.48 $146.22 
Running costs per kilometre 10.6 cents 9.3 cents 8.7 cents 

Dated this 10th day of October 1985. 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(Salaried Officers). 

Award No. 36 of 1978. 

WHEREAS an error occurred in the variation of the 
abovementioned Award published in the Western 
Australian Industrial Gazette on the 25th day of 
September 1985, Volume 65, Part 2, Page 1729, the 
following correction is made:— 

Clause 19.—Motor Vehicle Allowances: subclause (7) 
(b) should read: 

(b) The allowances in this paragraph shall be 
effective on and from 1 June 1985, and replace those 
allowances in subclause (7) (a). 

Engine Displacement 
(in cubic centimetres) 

Over Over 1600cc 
2600cc 1600cc & Under 

—2600cc 
Metropolitan Area: 

Standing costs per month 
Running costs per kilometre 

South West Land Division: 
Standing costs per month 
Running costs per kilometre 

North of 23.5 degrees South 
Latitude: 

Standing costs per month 
Running costs per kilometre 

Rest of the State: 
Standing costs per month 
Running costs per kilometre 

Dated this 23rd day of October 1985 

K. SCAPIN, 
Registrar. 

SLOW LEARNING CHILDREN'S GROUP 
(Salaried Officers). 

Award No. 13 of 1977. 

WHEREAS an error occurred in the variation of the 
abovementioned Award published in the Western 
Australian Industrial Gazette on the 25th day of 
September 1985, Volume 65, Part 2, Page 1765, the 
following correction is made:— 

Clause 21.—Motor Vehicle Allowances: subclause (7) 
(b) should read: 

(b) The allowances in this paragraph shall be 
effective on and from 1 June 1985, and replace those 
allowances in subclause (7) (a). 

Area and Details Engine Displacement (in cubic centimetres) 
1600cc 

Area and Details 

Dated this 23rd day of October 1985 Standing costs per month $208.24 $187.48 $146.22 Running costs per kilometre 10.6 cents 9.3 cents 8.7 cents 
K. SCAPIN, 

Registrar. Dated this 23rd day of October 1985 

K. SCAPIN, 
Registrar. 
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WESTERN AUSTRALIAN SCHOOL OF NURSING 
(Salaried Officers). 

Award No. 37 of 1978. 

WHEREAS an error occurred in the variation of the 
abovementioned Award published in the Western 
Australian Industrial Gazette on the 25th day of 
September 1985, Volume 65, Part 2, Page 1769, the 
following correction is made:— 

Clause 19.—Motor Vehicle Allowances: subclause (7) 
(b) should read: 

(b) The allowances in this paragraph shall be 
effective on and from 1 June 1985, and replace those 
allowances in subclause (7) (a). 

Area and Details Engine Displacement 
(in cubic centimetres) 

Over Over 1600cc 
2600cc 1600cc & Under 

—2600cc 
Metropolitan Area: 

Standing costs per month S197.25 $176.74 $137.90 
Running costs per kilometre 10.1 cents 8.9 cents 8.4 cents 

South West Land Division: 
Standing costs per month $201.25 $180.74 $141.90 
Running costs per kilometre 10.4 cents 9.2 cents 8.6 cents 

North of 23.5 degrees South 
Latitude: 

Standing costs per month $228.70 $203.17 $163.50 
Running costs per kilometre 10.8 cents 9.5 cents 8.9 cents 

Rest of the State: 
Standing costs per month $208.24 $187.48 $146.22 
Running costs per kilometre 10.6 cents 9.3 cents 8.7 cents 

Dated this 23rd day of October 1985 

K. SCAPIN, 
Registrar. 

PROCEDURAL DIRECTIONS 
AND ORDERS 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 658 of 1985. 

Between Barry Wells, Applicant and Oscar Francis 
Matthews (Licensee) Roebuck Bay Hotel, 
Respondent. 

Order. 
HAVING heard Mr H.B. Szklarz (of Counsel) on behalf 
of the Applicant and Mr P.O. Creighton (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 7th day of October 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 747 of 1985. 

Between Carrington Property Group, Applicant and 
Maxwell Raymond Healy, Respondent. 

Order. 
HAVING heard Mr S.P. Bailey (of Counsel) on behalf 
of the Applicant and Mr M.R. Healy in person, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the Application be dismissed. 

Dated at Perth this 2nd day of October 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner 

JOINDER OF PARTIES — 
Application for — 

RESTAURANT, TEAROOM AND 
CATERING WORKERS. 

Award No. 48 of 1978. 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
No. 40 of 1985. 

Between the Western Australian Hotels Association 
Incorporated (Union of Employers), Applicant and 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
Union of Workers, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 1st day of October 1985. 

Mr P.J. Sharkey (of Counsel) on behalf of the 
Applicant. 

Mr E.L. Fry on behalf of the Respondent. 
Mr L.A. Jackson (of Counsel) on behalf of 

Hospitality West Association Employers Group 
Incorporated as Intervenor. 

Reasons for Decision. 
THE COMMISSIONER: Western Australian Hotels 
Association Incorporated (Union of Employers) is 
registered as an organisation under the Industrial 
Relations Act 1979, having been registered as a union of 
employers under the Industrial Arbitration Act 1979 on 
11 December 1984. The objects of the Association are 
inter alia, to "maintain high standards of service and 
conduct in the liquor hospitality catering and entertain- 
ment industries"; and to "promote and protect the rights 
and interests of licensed hoteliers, taverners and such 
other licensees as may be engaged in the retail liquor 
trade and are accepted as members of the Association". 

Membership of the Association is open to individual 
or corporate "employers of labour" who or which hold 
"a Hotel Licence, Tavern Licence, Limited Hotel 
Licence, Restaurant Licence" or such other licence 
granted by the Licensing Court of Western Australia as is 
acceptable to the State Council of the Association. 

On 21 January last the Association made application 
pursuant to section 38 of the Industrial Arbitration Act 
to be joined as a party to the Restaurant, Tearoom and 
Catering Workers' Award 1979. The Award by its scope 
applies to employees employed in the various callings 
therein described working in restaurants and/or 
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tearooms and/or catering establishments as defined in 
the Award. It is sufficient for the present purposes to 
record that a "restaurant and/or tearoom" is defined to 
mean inter alia "any meal room, grill room, coffee shop, 
tea shop, oyster shop, fish cafe, cafeteria or hamburger 
shop". A "catering establishment" is defined to mean 
any person who provides and/or serves meals and/or 
light refreshments for weddings, parties, dances, 
racecourses, showgrounds, sporting grounds, and the 
like. 

The grounds of the application were expressed to be 
that the Applicant "is a Union of Employers registered 
by reference to the Licensed Restaurant industry to 
which industry the Award applies". 

Hospitality West Association Employers Group, a 
body incorporated under the Associations Incorporation 
Act objects to the application and filed a formal notice of 
objection to the application. That Association is not a 
registered organisation under the Industrial Relations 
Act although on 5 September 1984 it made application to 
be so registered but the application has not proceeded 
primarily because of constitutional changes which that 
Association now has in train. At the time these 
proceedings were instituted the objects of the Hospitality 
West Association Employers Group were in general, "to 
protect and further the interests of employers in, or in 
accordance with (sic) the restaurant, hotel, motel, 
tavern, catering, technical education supply and 
hospitality industries". The hospitality industry for its 
purposes was defined to be "that industry which has as 
its object the preparation for consumption and serving or 
selling of meals or meal items and the serving or selling of 
liquor to the general public or any segment thereof". 
Membership of the Association when it lodged its 
objection to these proceedings was limited, so far as is 
material, to employers who employ or usually employ 
employees in, or in connection with, "any establishment 
premises or business in respect of which a licence has 
been issued under the Liquor Act 1970" or in, or in 
connection with "any unlicensed hotel, motel, apart- 
ment, boarding or lodging house, service flat, caravan 
park, canteen, cabaret, restaurant, club, cafe, tearooms, 
coffee lounge, catering establishment or supplier" or in, 
or in connection with "the business of a catering 
contractor". It is only fair to record that at the time these 
proceedings were called on for hearing the evidence 
indicated that the Association was in the process of 
changing its name to the Restaurant and Caterers 
Association of Western Australia Incorporated and 
otherwise amending its constitution so as to direct its 
objects to furthering the interests of only those 
employers in a redefined "hospitality industry" and to 
limit its membership accordingly. The hospitality 
industry was redefined to be one ' 'which is engaged in the 
preparation for consumption, serving, selling or supply 
of meals or foodstuffs whether in conjunction with the 
sale and the serving or selling of liquor to the general 
public or any segment thereof". 

When the matter came on for hearing the notice of 
objection filed by Hospitality West Association 
Employers Group was struck out on the grounds that as 
the Association was not a party to the Award under 
review, by virtue of the provisions of regulation 8 (3) of 
the Industrial Commission Regulations 1980 which have 
since been repealed, but which were in operation when 
the proceedings were commenced, the Association had 
no right to formally object to the claim. The Association 
then sought over the objection of the Applicant leave to 
intervene. Leave was granted, principally because the 
Association was a legal corporation whose members in 
the main were bound by the Award and as such had 
interest in the proceedings sufficient to warrant its 
intervention. 

The principle reasons which the Hospitality West 
Association Employers Group as Intervenor advanced 
for opposing the claim were that the Applicant 
represented only a small minority of the employers 
covered by the Award in question. The Intervenor's 

argument was that the Applicant represents in the main 
hoteliers whose interests conflicted with those of 
restauranteurs in that they compete as venues for the sale 
and consumption of liquor. For example, the Intervenor 
complains that the Applicant was responsible for 
ensuring that until recent times licensed restaurants were 
not permitted to serve liquor after 3.00 p.m. and before 
6.00 p.m. Indeed it was this which apparently led to the 
formation of the Intervenor by a group of 
restauranteurs, formerly members of the Applicant's 
restaurant division, who were dissatisfied with the 
Applicant's attitude to restauranteurs. Furthermore, to 
the extent that the Applicant can claim to represent 
restauranteurs, the Intervenor suggests it can only 
represent employers in licensed restaurants rather than 
employers engaged in the restaurant industry at large. To 
fragment the industry in such a way is contrary to its best 
interests. Conversely, the Intervenor was able to and did 
represent all employers engaged in the restaurant 
industry irrespective of whether they were licensed or 
not. The Intervenor also suggested that to grant the 
application may "prejudicially affect" its attempts to be 
registered as an organisation of employers under the 
Industrial Relations Act. Furthermore, the Intervenor 
alleged that the Applicant had launched these proceed- 
ings in an endeavour to frustrate the application and 
without any real desire to represent employers in the 
licensed restaurants who were bound by the instant 
Award. 

The Intervenor asserted throughout the hearing of 
these proceedings that whilst the Applicant had a legal 
right to be joined as a party to the Award it did not have 
an automatic right to be so joined. Clearly that 
proposition is correct-. It is self evident from the terms of 
section 38 of the Act. Furthermore it is consistent with 
the decision of the Industrial Appeal Court in Federated 
Clerks Union of Australia Industrial Union of Workers, 
WA Branch v. Hendry Rae and Court (1975) 55 WAIG 
1677, a decision concerning an unsuccessful application 
for joinder to an award made under section 92 (b) of the 
Industrial Arbitration Act 1912 which was in similar but 
not identical terms to section 38 of the present Act. It is 
sufficient to note that the power vested in the 
Commission under section 38 in this respect is dis- 
cretionary and it is for the Applicant to satisfy the 
Commission that the discretion should be exercised in its 
favour. 

The Intervenor submitted that the Applicant had done 
little to show why the discretion should be exercised in its 
favour, apart from proving its registration as an 
organisation of employers, and this was insufficient in 
the circumstances. In support of this reference was made 
to the views expressed by the Full Bench in Hamersley 
Iron Pty Ltd v. The Federated Clerks Union of Australia 
Industrial Union of Workers, WA Branch (1982) 82 
WAIG 2418 and by the Industrial Appeal Court in 
Hamersley Iron Pty Ltd v. The Association of 
Draughting, Supervisory and Technical Employees, 
Western Australian Branch (1964) 64 WAIG 852. Those 
cases each dealt with the claim for a first award but such 
is not the case here. An award already exists. In my view 
different considerations apply to cases where a first 
award is sought and where joinder as a party to an 
existing award is sought unless, which is not the case 
here, the joinder extends the scope of the award. First 
award claims principally involve consideration as to 
whether there is a need to supplement the common law 
contract of employment with an award containing 
statutory minimum conditions of employment. Those 
considerations are plainly not relevant to the question of 
whether or not a body representative of some of the 
employers bound by an existing award should be made a 
party to that award. 

My view is that the Applicant should be joined as a 
party to the award. That is not simply because of its new- 
found status as a registered organisation in respect of 
part of an industry covered by the Award but also 
because it has as its members persons who are already 
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bound by the Award and moreover, for whom it has 
acted in the past and indeed in the recent past, in 
negotiations with the Federated Liquor and Allied 
Industries Employees Union, the union party to the 
Award, in connection with matters directly affecting the 
Award. Furthermore, the position is that there is no 
other organisation registered under the Industrial 
Relations Act representing licensed restauranteurs which 
is able to be joined as a party to the Award. 

It is undeniably true as the Intervenor suggests, that it 
is not necessary for the Applicant to be joined as a party 
to the Award for it to represent its members in respect of 
matters arising out of or under the Award, history has 
verified that. I would have thought however, that it is a 
logical extension of its registration as an organisation of 
employers for the Applicant to be joined as a party given 
its prior involvement with the Award and with the 
Federated Liquor and Allied Industries Employees 
Union in relation thereto. For example, the Applicant's 
members will be able to have their views represented 
before the Commission through the Applicant without 
the need for each individually to give the Commission 
written authority for the Applicant to represent their 
interests. Apart from practical considerations of that 
nature I would have thought that the Applicant would 
have more standing than it now does in its dealings with 
the Union in respect of matters relating to the Award 
which would better serve the interests of its members 
bound by the Award. Interestingly, the objects of the 
Industrial Relations Act as it now is include amongst 
others an objective "to encourage the formation of 
representative organisations of employers and employees 
and their registration under this Act and to discourage as 
far as practicable overlapping of eligibility for member- 
ship of such organisations". Although that was not 
stated amongst the objects of the Act at the time these 
proceedings were launched nonetheless, I would not have 
thought it a radical change, having regard to the terms of 
the Act before the 1984 amendments. 

I accept the Intervenor's assertion that there is a 
restaurant industry rather than separate licensed and 
unlicensed restaurant industries. Nonetheless, the 
distinction between licensed and unlicensed restaurants 
made in the Applicant's rules is not an artificial one given 
that the laws of the State through the Licensing Act make 
such a distinction. Moreover, I do not accept that there is 
the degree of uniformity of interest in the restaurant 
industry which the Intervenor claims. It is clear from the 
evidence that the interests of those who operate licensed 
restaurants are not entirely the same as those who 
operate unlicensed premises. The licensing requirement 
and the costs of meeting those requirements impose 
obligations on licensed restaurants which are not 
imposed on unlicensed restaurants making the 
economics of operating each different. Indeed some of 
the witnesses called on behalf of the Intervenor 
complained of the restrictions imposed by licensing 
requirements on one section of the industry and not the 
other. Thus I do not think it odd that the Applicant 
should represent only some of the employers in the 
industry bound by the Award based on the criteria as to 
whether they are licensed or not. The Act clearly includes 
in the concept of industry a "branch of an industry" and 
in my view licensed restaurants can be said to at least fall 
within that concept. In all the circumstances I do not 
consider the fact that the Appicant is eligible to represent 
only some of those in the restaurant industry who are 
bound by the Award to be a significant disadvantage, 
particularly in light of the fact that there is no other 
organisation of employers capable at this time of being 
joined as a party to the Award. 

I accept also as a general proposition, that in 
considering applications of this kind regard is to be had 
to industrial convenience. Clearly the most convenient 
and desirable cause is for there to be only one 
organisation party to an award which represents all 
employers bound by it and one which represents the 
employees. Thus where there are competing 
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organisations seeking to be made parties to an award 
preference is normally given to the one which covers all 
the employees or all the employers bound by a particular 
award as the case may be. [cf. Federated Clerks Union of 
Australia Industrial Union of Workers v. Hendry Ray 
and Court (1975) 55 WAIG 808 and in re the Wire Manu- 
facturing (Western Wire Industries Ltd) Award 24 of 
1970 (1979) 59 WAIG 696 and see too Australasian 
Society of Engineers Industrial Association of Workers 
v. Metal Manufacturers (WA) Pty Ltd (1963) 43 WAIG 
711.] However, that is not the situation currently before 
the Commission. There are not two competing 
organisations seeking to be made parties to the Award. 
The Intervenor is not seeking and indeed cannot 
presently seek to be joined as a party to the Award. In 
any event the Intervenor does not propose that in the 
long term it should represent all the employers who are 
covered by the Award rather it intends to limit its 
membership to restauranteurs. The Award however, 
covers a diverse range of undertakings and eating houses. 
In particular, it covers not only restaurants but also for 
example fish cafes and hamburger shops. I would not 
have thought that restaurants had much in common with 
those eating places. In those circumstances the position 
would be that the one organisation would not represent 
all employers who were bound by the Award. 

There is obviously a difference between the hotel 
industry and the restaurant industry, as the Intervenor 
claims. Indeed I am prepared to accept the distinction 
drawn by the Intervenor's witnesses that in the restaurant 
industry the sale of liquor is incidental to the supply of 
food whereas in the hotel industry the roles are reversed. 
However, I do not accept that the interests of those in the 
restaurant industry, particularly those in the licensed 
sector of the restaurant industry, are as conflicting with 
the interests of those in the hotel industry as the 
Intervenor claims. Each industry is engaged to varying 
degrees with a hospitality function and there are a 
number of vocations common to both industries as a 
review of the instant Award and the Hotel and Tavern 
Workers Award reveals. The fact that there are some 
motels which hold restaurant licenses indicates at least in 
part that the differences are not as disparate as the 
Intervenor would have me believe. Also the fact that 
approximately 30 restauranteurs remain as members of 
the Applicant does not suggest that the Intervenor's 
claim is as valid as suggested. Furthermore, if the conflict 
was as real as the Intervenor's complain I think it odd 
that when the Intervenor was originally formed, and that 
was of comparatively recent times, its constitution was 
written to provide membership for basically two 
categories of employers; those who employ labour in 
connection with any establishment or business licensed 
under the Liquor Act and secondly those who employ 
labour in connection with any unlicensed hotel, motel, 
caravan park, restaurant and the like. Indeed it was on 
that basis that the Intervenor sought registration under 
the Industrial Relations Act. Clearly the promoters of 
the Intervenor despite their unhappy association with the 
Applicant thought it not inappropriate to group licensed 
premises including hotels and restaurants together in the 
one organisation. In those circumstances one could be 
forgiven for being somewhat sceptical of the Intervenor's 
claim that there is such a conflict of interests between 
hotels and licensed restaurants that the Applicant should 
not be made a party to the Award. 

The Intervenor suggested that it had a de facto claim to 
represent the restaurant industry if not a de jure right to 
do so. However, I am unconvinced that the Intervenor 
has even a de facto claim to represent the industry as it 
suggests. It claims a membership of approximately 114 
restaurants out of something in excess of 1 200 in the 
State. I would not have thought that much evidence of a 
de facto claim even though it involves a greater 
percentage of restaurants than does the Applicant's 
restaurant membership. In this respect passing reference 
was made to the decision of the Commission in Court 
Session in re The Western Australian Realty Salesmans 
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Association (1978) 58 WAIG 1177. That case dealt with 
an unsuccessful claim by the Realty Salesmans 
Association for registration as an organisation under the 
Act. Again that is not the case here, the Applicant has 
passed that test. It is reading too much into that case to 
suggest that simply because one organisation has more 
members than another the organisation with fewer 
members ought not be given preferences over the other. 
Furthermore, the evidence of the Intervenor's President 
suggests that restauranteurs are an individualistic lot. 
That was said to explain why despite its emphasis on the 
restaurant industry so few restauranteurs had taken an 
interest in the Intervenor's affairs as to the point where it 
recently had difficulty filling offices and changing its 
constitution. That does not suggest that the Intervenor 
has the de facto claim to represent the restaurant industry 
it suggests. Moreover, despite its formation there is no 
evidence of the Intervenor having had any direct dealings 
with the Union party to the Award. On the other hand 
the Applicant has had such dealings even of recent times 
with the Union with respect to the Award. The Inter- 
venor complains that in so doing the Applicant has 
allowed the wages to get too high but the fact remains 
that in the recent past it has negotiated for wages in 
restaurants to be fixed at a lower rate than for the same 
callings in hotels. Perhaps more importantly there is little 
evidence of the Intervenor having done much to take the 
matter up with the Union about its complaint. 

Finally, the Intervenor suggested that the Applicant 
had launched these proceedings to frustrate the 
endeavours of the Intervenor in seeking registration as an 
organisation of employers under the Act. Whilst that 
might be a consequence of the claim there is no evidence 
that it was motivated by that. On the contrary the 
evidence suggests that as far back as 1983 the Applicant 
instructed its solicitors to take steps to arrange for it to be 
joined as a party to the Award. The Intervenor went as 
far as to suggest that if granted this claim would 
"prejudicially affect its claim for registration". In my 
view the less said of that the better. I cannot think that it 
is in any way equitable to dismiss or otherwise stay these 
proceedings so as not to prejudice the Intervenor's 
application for registration as an organisation under the 
Act. The Intervenor's application has been on foot for 
almost a year and it is not the Applicant's fault that it has 
not proceeded. Furthermore, the Intervenor did not avail 
itself of the opportunity to object to the Applicant's 
registration as it might have, and to now complain of its 
action in bringing these proceedings at this time has a 
hollow ring to it. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 40 of 1985. 

Between the Western Australian Hotels Association 
Incorporated (Union of Employers) Applicant and 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
Union of Workers, Respondent. 

Order. 
HAVING heard Mr P. J. Sharkey (of Counsel) on behalf 
of the Applicant and Mr E.L. Fry on behalf of the 
Respondent, and Mr L.A. Jackson (of Counsel) on 
behalf of Hospitality West Association of Employers 
Group Incorporated as Intervenor, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Western Australian Hotels Association 
Incorporated (Union of Employers) be added as a 
named Respondent to the Restaurant, Tearoom and 
Catering Workers Award 1979. 

Dated at Perth this 1st day of October 1985. 

NOTICES — 
Cancellation of 

award s/agreements/respondents — 
under section 47 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

File No. 76/80 V2. 

TAKE NOTICE that the Commission acting pursuant to 
section 47 of the Industrial Relations Act 1979 intends, 
by order, to strike out the following parties from the 
Cleaners' and Caretakers Award No. 12 of 1969, 
namely — 

Mobil Oil Australia Ltd 
191 St George's Terrace, Perth, WA 6000 
and 
Cottesloe Town Council 
109 Broome Street, Cottesloe, WA 6011 

on the grounds that the aforementioned companys no 
longer employ employees under the abovementioned 
award. 

Any person who has sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such an order. 

Dated this 27th day of November 1985. 

T. POPE, 
Deputy Registrar. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

File No. 76/80 V2. 

TAKE NOTICE that the Commission acting pursuant to 
section 47 of the Industrial Relations Act 1979 intends by 
order, to strike out the following party from the Soap 
and Allied Products Manufacturing Award No. 25 of 
1960, namely — 

Unilever Australia Ltd 
15 Miles Road, Kewdale 

On the grounds that the aforementioned company no 
longer employs employees under the abovementioned 
award. 

Any person who has sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object to the Commission making such order. 

Dated this 27th day of November 1985. 

T. POPE, 
Deputy Registrar. 

[L.S.] 
(Sgd.) G.L.FIELDING, 

Commissioner. 
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PUBLIC SERVICE - ■ Reclassification appeals — 

No. Name Item No. Decision Date Finalised 

PSA 90/85 Dennis Allan CLARKE 3/8550 Withdrawn by leave 01/11/85 
PSA 227/85 James George Thomas FLETCHER 30 0460 Reclassified G-II-6 28/10/85 
PSA 245/85 Ken SEYMOUR 509/808 8.1.3.7. Withdrawn by leave 16/10/85 
PSA 246/85 Elizabeth ASHCROFT 0509/0808 8.1.3.4. Withdrawn by leave 25/10.85 
PSA 252/85 Gaik-Ai CHAN Dismissed 15/10/85 
PSA 253/85 Ute Heidrun BEYER Dismissed 15/10/85 
PSA 254/85 Karen Elizabeth DAVIDSON Dismissed 15/10/85 
PSA 255/85 Cathy Anne O'MEARA Ministerial Dismissed 15/10/85 
PSA 256/85 Susan Linda PENCO Dismissed 15/10/85 
PSA 262/85 Alan Robert TURNER 47 2540 Reclassified C-II-6 and 

retitled — Administrative 
Officer 

16/10/85 

PSA 264/85 Russell Alfred MINERS 23 3825 Withdrawn 03/10/85 
PSA 265/85 Bruce Michael PRIDMORE 23 3800 Withdrawn by leave 09/10/85 
PSA 266/85 Charles Mariam POLANSKI 23 3579 Withdrawn by leave 04/10/85 
PSA 267/85 Ronald Edward Smith SOKOLOWSKI 16 6080 Withdrawn by leave 25/10/85 
PSA 268/85 Doreen Joan THOMSON G.CL M4 Withdrawn by leave 24/10/85 
PSA 271/85 Kathleen Mary PENTON 54 5732 Withdrawn by leave 31/10/85 
PSA 272/85 Marianna BRZUSEK 23 5430 Withdrawn by leave 11/10/85 
PSA 273/85 James Ormonde MOLYNEUX 35 4700 Dismissed 07/10/85 
PSA 274/85 Douglas James DRAKE-BROCKMAN 48 1141 Withdrawn by leave 07/10/85 
PSA 275/85 Edward Harold BICKLEY 52 0583 Withdrawn by leave 04/11/85 
PSA 276/85 Wayne Michael EVANGELISTA 52 0584 Withdrawn by leave 04/11/85 
PSA 277/85 Francis Keith SCOTT 52 0587 Withdrawn by leave 04/11/85 
PSA 278/85 Kevin Frederick STEWART 52 0588 Withdrawn by leave 04/11/85 
PSA 279/85 Joseph VODOPIJA 52 0589 Withdrawn by leave 04/11/85 
PSA 280/85 George Purdue WILSON 52 7933 Withdrawn by leave 04/11/85 
PSA 281/85 James ATKINSON 34 0580 Withdrawn 02/10/85 
PSA 282/85 Anthony THOMAS 14 4474 Withdrawn by leave 16/10/85 
PSA 283/85 Wayne Travis CASE 14 4536 Withdrawn by leave 16/10/85 
PSA 288/85 Donald Reid GRAY 13 0740 Withdrawn by leave 04/10/85 
PSA 289/85 Robert Rhodes HENSEL 34 0287 Dismissed 16/10/85 
PSA 298/85 Val Edward JENKIN 23 SBM1 Withdrawn 04/10/85 
PSA 299/85 Alan John BASSETT 23 SBM2 Withdrawn by leave 28/10/85 
PSA 300/85 Donald Hugh Ernest MARR 23 SBM3 Withdrawn 10/10/85 
PSA 301/85 Clifford Mervyn SOLLY 23 SBM4 Withdrawn 10/10/85 
PSA 302/85 Henry George SPARROWHAWK 23 SBM5 Withdrawn 10/10/85 
PSA 303/85 Victor Alan BARRETT 23 SBM6 Withdrawn by leave 21/10/85 
PSA 304/85 Henry William TRUNDLE 23 SBM7 Withdrawn 11/10/85 
PSA 305/85 William Barry PASCOE 23 SBM8 Withdrawn by leave 25/10/85 
PSA 306/85 John Robert ATKINSON 23 SBM9 Withdrawn 10/10/85 
PSA 307/85 Ross Leonard GIGNEY 23 SBM10 Withdrawn by leave 28/10/85 
PSA 308/85 Benjamin John LEWIS 23 SBM11 Withdrawn by leave 28/10/85 
PSA 309/85 Brian Arthur HENDERSON 23 SBM12 Withdrawn by leave 28/10/85 
PSA 310/85 Brian Charles McPHERSON 23 SBM13 Withdrawn 10/10/85 
PSA 311/85 Thomas Henry Dale WILLIAMS 23 SBM14 Withdrawn by leave 28/10/85 
PSA 312/85 Keith SCEGHI 23 SBM15 Withdrawn by leave 24/10/85 
PSA 313/85 Trevor BROADBENT 23 SBM16 Withdrawn 09/10/85 
PSA 314/85 Phillip William TUCKER 23 SBM18 Withdrawn 10/10/85 
PSA 315/85 Michael Patrick SPAIN 23 SBM19 Withdrawn 15/10/85 
PSA 316/85 Ronald Leslie BELL 23 SBM21 Withdrawn by leave 24/10/85 
PSA 317/85 James Mathew EDWARDS 23 SBM22 Withdrawn 14/10/85 
PSA 318/85 Robert John LEE 23 SBM23 Withdrawn by leave 28/10/85 
PSA 319/85 Derek William ELSEGOOD 23 SBM24 Withdrawn 16/10/85 
PSA 320/85 Gino SCEGHI 23 SBM25 Withdrawn by leave 28/10/85 
PSA 321/85 Christopher Edward HODGESON 23 SBM26 Withdrawn 11/10/85 
PSA 322/85 Robert John WADE 23 SBM27 Withdrawn 11/10/85 
PSA 323/85 John Brian PIGGOTT 23 SBM29 Withdrawn 17/10/85 
PSA 324/85 I.I. MURRAY GCL M2 Withdrawn by leave 31/10/85 
PSA 326/85 John Knowles STRETCH 01 0943 Dismissed 31/10/85 
PSA 328/85 John Edward MASON 14 4766 Withdrawn by leave 24/10/85 
PSA 329/85 Lindsay Gordon SEARLE 14 4691 Withdrawn by leave 24/10/85 
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No. Name Item No. Decision Date Finalised 

PSA 330/85 James Malcolm OLIVER 14 4740 Withdrawn by leave 24/10/85 
PSA 331/85 Stephen Donald LEE 14 4841 Withdrawn by leave 24/10/85 
PSA 332/85 Vernon James WEST 14 4784 Withdrawn by leave 24/10/85 
PSA 333/85 Frederick Arthur TUPPEN 14 4861 Withdrawn by leave 24/10/85 
PSA 334/85 Bruce James WINFIELD 14 4671 Withdrawn by leave 24/10/85 
PSA 335/85 Desmond Ernest PULS 14 4713 Withdrawn by leave 24/10/85 
PSA 339/85 Gweneth Dawn SWARBRICK 23 2334 Withdrawn by leave 14/10/85 
PSA 346/85 Sharon Claire DAWS 245 Withdrawn 03/10/85 
PSA 348/85 Carolyn BOYLE 14 0071 (P062029) Withdrawn by leave 17/10/85 
PSA 349/85 Pauline Anne GRIMLEY 14 0072 (P062030) Dismissed for want of 17/10/85 

prosecution 
PSA 351/85 Kevin James WRINGE 54 4800 Reclassified Level 5 31/10/85 
PSA 354/85 Trevor Thomas COSTER 47 7920 Withdrawn 03/10/85 
PSA 355/85 Susan Dixie CHAPMAN 54 6900 Reclassified Level 5 31/10/85 
PSA 356/85 John Joseph ELLIOT 54 5900 Reclassified Level 5 31/10/85 
PSA 357/85 John S. FLETCHER 54 7400 Reclassified Level 5 31/10/85 
PSA 358/85 Joseph Leonard GOERKE 54 5700 Reclassified Level 5 31/10/85 
PSA 359/85 Elizabeth HODGE 54 4000 Reclassified Level 5 31/10/85 
PSA 360/85 Marian Faye HUTTON 54 6700 Reclassified Level 5 31/10/85 
PSA 361/85 Athanasios KYRON 54 7654 Reclassified Level 5 31/10/85 
PSA 362/85 Louis Kevin McALLAN 54 3800 Reclassified Level 5 31/10/85 
PSA 363/85 Lex McCULLOCH 54 8000 Reclassified Level 5 31/10/85 
PSA 364/85 Peter John STEVENS 54 7900 Reclassified Level 5 31/10/85 
PSA 365/85 Peter E. VARGA 54 8500 Reclassified Level 5 31/10/85 
PSA 366/85 Patrick Joseph WYBURN 54 3600 Reclassified Level 5 31/10/85 
PSA 367/85 Stephen John WILKE 48 5057 Reclassified — G-II-6 05/11/85 
PSA 373/85 Patricia May OWENS 47 8390 Withdrawn 08/11/85 
PSA 374/85 Frederick Robertson JAMIESON 271 101768 Dismissed 07/11/85 
PSA 375/85 Robert Charles HANSSON 23 (PI06549) Withdrawn 06/11/85 
PSA 377/85 Gary Richard GREGORY 54 6730 Dismissed for want of 31/10/85 

prosecution 
PSA 378/85 Nancy Joy PARK 54 4420 Dismissed for want of 31/10/85 

prosecution 
PSA 379/85 Clarence Murray KUBANK 54 1964 Withdrawn by leave 31/10/85 
PSA 380/85 Christopher DANN 54 (No Item No.) Withdrawn by leave 31/10/85 
PSA 382/85 John HOMER 54 3540 Withdrawn by leave 31/10/85 
PSA 383/85 Terence John FLANAGAN 54 5538 Withdrawn by leave 31/10/85 
PSA 384/85 Colin Dalton SARA 54 5534 Withdrawn by leave 31/10/85 
PSA 385/85 David William COOKE 54 5441 Dismissed for want of 31/10/85 

prosecution 
PSA 386/85 Roland James BAYMAN 54 6784 Withdrawn by leave 31/10/85 
PSA 387/85 Raymond James YOUNG 54 6732 Dismissed for want of 31/10/85 

prosecution 
PSA 388/85 William David PATERSON 54 6929 Withdrawn by leave 31/10/85 
PSA 389/85 Ross James PRIESTMAN 54 3541 Withdrawn by leave 31/10/85 
PSA 390/85 Charles Theo MERRIF1ELD 54 6927 Withdrawn by leave 31/10/85 
PSA 391/85 Gerald CHALKER 54 1960 Withdrawn by leave 31/10/85 
PSA 392/85 Raymond Frederick CROCKER 54 6925 Withdrawn by leave 31/10/85 
PSA 393/85 Ronald James TODD 54 3632 Withdrawn by leave 31/10/85 
PSA 394/85 Jean BARNES 54 6641 Withdrawn by leave 31/10/85 
PSA 395/85 Sue RIGG 54 10/1289 Dismissed for want of 31/10/85 

prosecution 
PSA 396/85 Allison Frances BRUCE 54 5440 Withdrawn by leave 31/10/85 
PSA 397/85 James Foot Moodie FORD 54 2015 Withdrawn by leave 31/10/85 
PSA 398/85 John LA PUMA 54 1965 Withdrawn by leave 31/10/85 
PSA 399/85 Margaret May HEARLE 54 5442 Withdrawn by leave 31/10/85 
PSA 400/85 Robert William MORRIS 54 3838 Withdrawn by leave 31/10/85 
PSA 401/85 John Francis CHRISTIE 54 3630 Withdrawn by leave 31/10/85 
PSA 402/85 George WILLIAMS 54 1315 Withdrawn by leave 31/10/85 
PSA 403/85 John Heinz SCHNIELL 54 4037 Withdrawn by leave 31/10/85 
PSA 404/85 Stephen Gerard MILLER 54 4035 Withdrawn by leave 31/10/85 
PSA 406/85 Terry THOMPSON 47 1371 Withdrawn 08/11/85 
PSA 407/85 Lorenz Adelmo CALLIGARO 47 8420 Withdrawn 08/11/85 
PSA 409/85 George Leo Den HOLLANDER 01 1517 Withdrawn by leave 28/10/85 
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No. Name Item No. Decision Date Finalised 

PSA 410/85 Geraldine GORMAN 54 4907 Withdrawn 16/10/85 
PSA 411/85 Pensalfini LIBERO 54 Withdrawn by leave 31/10/85 
PSA 412/85 Mary Josephine ROBINSON 54 516935 Withdrawn by leave 31/10/85 
PSA 418A/85 Kay OLIVER Ministerial Withdrawn 22/10/85 
PSA 429/85 Frank Ronald KEAYS 01 011530 Withdrawn 23/10/85 
PSA 510/85 Marion Frances CLARKE 14 5368 (P069980) Withdrawn 17/10/85 
PSA 511/85 Alan William MAUS 48 5247 Withdrawn 16/10/85 
PSA 515/85 Allen Leslie CURTIS 47 1800 Withdrawn 08/10/85 
PSA 516/85 Peter Hugh NASH 47 Ml264 Withdrawn 24/10/85 
PSA 519/85 Philippa COOTE 47 (P030375) Dismissed 05/11/85 
PSA 520/85 Jane HUTCH 47 M1222 Dismissed 05/11/85 
PSA 521/85 Helen Patricia STOUT 47 Ml224 Dismissed 05/11/85 
PSA 522/85 Susan Vera PRINGLE 47 5021 Dismissed 05/11/85 
PSA 524/85 Anthony Richard CHAFER 48 2259T Withdrawn 25/10/85 
PSA 525/85 Yvonne STARR 10 3390 Withdrawn 10/10/85 
PSA 526/85 Patricia SCOTT P097421 Withdrawn 16/10/85 
PSA 528/85 May Agnes VENTRIS 02 Ministerial Withdrawn 08/11/85 
PSA 529/85 David George COUZENS 02 Ministerial Withdrawn 08/11/85 
PSA 534/85 Robert John FRASER 20 3750 (52 0106) Withdrawn 04/10/85 
PSA 536/85 Valerie Lorraine COLE 10 4026 Withdrawn by leave 22/10/85 
PSA 537/85 Patricia Ann ROOB 10 4020 Withdrawn by leave 22/10/85 
PSA 539/85 Gary Edward BETTISON Ministerial Withdrawn 07/11/85 
PSA 540/85 Richard William Leonard COHN 0004 0015 Withdrawn 21/10/85 
PSA 554/85 Noel Henry READER 14 4482 Withdrawn 16/10/85 
PSA 555/85 Mervyn Allan GALE 14 4410 Withdrawn 16/10/85 
PSA 556/85 Roger BLAKE 14 4550 Withdrawn 16/10/85 
PSA 557/85 Lionel Victor George MEADEN 14 4632 Withdrawn 16/10/85 
PSA 558/85 Murray Gordon MACDONALD 14 4483 Withdrawn 16/10/85 
PSA 559/85 William George ATKINS 14 4694 Withdrawn 16/10/85 
PSA 560/85 Ian BARTHOLOMEW 14 4820 Withdrawn 16/10/85 
PSA 561/85 Alan Arthur POWELL 14 4551 Withdrawn 16/10/85 
PSA 562/85 Raymond Harold GABRIELSON 14 4631 Withdrawn 16/10/85 
PSA 666/85 Bernard Christopher BROWNE 34 0715 Dismissed 05/11/85 
PSA 668/85 Robyn Gail PIETROBONI 47 (08)4812 Withdrawn by leave 24/10/85 
PSA 687/85 Helen SMITH 14 5420 Withdrawn 21/10/85 
PSA 690/85 Sally Jane ROBINSON 39 0174 Withdrawn by leave 07/11/85 
PSA 699/85 Harold Wayne SMITH PI00626 Withdrawn 30/10/85 
PSA 703/85 Owen Brentward SPEIGHT PI00470 Withdrawn 30/10/85 
PSA 707/85 Warren Clive HOPKINS P087403 Withdrawn 25/10/85 
PSA 727/85 Zdzislaw RASZKO 119581 Withdrawn 29/10/85 
PSA 738/85 Raymond Kenneth OWEN 89734 Withdrawn 31/10/85 
PSA 740/85 Edward PAWLAK 64798 Withdrawn 08/11/85 
PSA 748/85 Marcus GENEVE 05228 Withdrawn 08/11/85 
PSA 804/85 Graeme Allan JONES 000360 Withdrawn 08/11/85 
PSA 806/85 Carolus Theodorus WIEMAN 193926 Withdrawn 06/11/85 
PSA 807/85 David John CRONIN 37734 Withdrawn 05/11/85 
PSA 808/85 Russell Donald LOOKER 220656 Withdrawn 07/11/85 
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NOTICES — 
Union matters — 

No. 738 of 1985. 

NOTICE is given of an application by a society known as 
the "Murdoch University Academic Staff Association" 
to register as an organisation of employees in accordance 
with the Industrial Relations Act 1979. 

The name of the proposed new organisation is to be 
the "Murdoch University Academic Staff Association". 

The rules of the proposed new organisation relating to 
the qualification of persons for membership of the 
organisation are as follows. 

5.—Membership. 
(1) The following persons shall be eligible for 

membership of the Association: 
(i) any person who is employed on the academic 

staff of the University and who is "engaged or is 
substantially engaged in teaching and/or 
research; and 

(ii) any person who is employed by the University 
in any of the following classifications: 

Director, Computer Services Unit 
Director, Educational Services and Teaching 

Resources Unit 
Director, External Studies Unit 
University Librarian 
University Secretary 
Vice-Chancellor 
Deputy Vice-Chancellor 
Senior Librarian 
Deputy Librarian 
Education Officer 
Senior Education Officer 

(2) A person who is eligible for membership of the 
Association may apply for membership in such form as 
may be prescribed from time to time by the Committee 
and shall become a member upon receipt by the 
Committee of an application form together with 
payment of the appropriate subscription. 

7.—Honorary Membership. 
The Committee may resolve that any person who has 

been a member and who has retired from the University 
shall be entitled to be enrolled as a honorary member 
whilst a permanent resident of Western Australia. 
Honorary members shall be entitled to all benefits and 
privileges of membership other than to vote or be a 
candidate in any election for office within the 
Association. 

This matter has been listed for hearing before the Full 
Bench on 18 February 1986. 

A copy of the rules of the proposed new organisation 
may be inspected at my office, 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so by filing a notice of 
objection in accordance with regulation 95 of the 
"Industrial Relations Commission Regulations 1985". 

Dated this 6th day of November 1985. 

T.J. POPE, 
Deputy Registrar. 

No. 789 of 1985. 

NOTICE is given of an application by an unregistered 
organisation called the Union of Australian College 
Academics, Western Australian Branch, Industrial 
Union of Workers under the Industrial Relations Act 
1979 for registration as an organisation of employees. 

The rules of the unregistered organisation which relate 
to the qualifications of persons for membership and the 
area of operation are set out below. 

5.—Industry. 
The industry in connection with which the Union is 

organised is the industry of persons employed or usually 
employed in Western Australia in or in connection with a 
College of Advanced Education or a post compulsory 
education learning institution or institutions, other than 
universities referred to in Rule 6 (1), in academic 
positions or positions paid on academic salary scales in 
the classifications referred to in Rule 6 (2). 

6.—Eligibility for Membership. 
(1) Membership of the Branch shall consist of and be 

open to an unlimited number of persons employed or 
usually employed full-time, fractional-time or part-time 
in the following institutions: 

Western Australian College of Advanced Education 
Western Australian Institute of Technology 

in the following callings: 
(a) Principal Lecturers, Senior Lecturers (all 

grades), Lecturers (all grades), Assistant 
Lecturers, Principal Tutors, Senior Tutors, 
Tutors, Principal Demonstrators, Principal 
Instructors, Senior Instructors, Instructors, 
College Fellows, Institute Fellows, Fellows, 
Supervisors, and 

(b) Directors of Schools, Directors of Depart- 
ments, Heads of Programmes, Chairpersons of 
Departments, Heads of Departments, Heads of 
Schools, Deputy Heads of Schools, Heads of 
Courses and Planning, Associate Directors, 
Deans, Sub-Deans and Associate Deans, and 

(c) Senior and Principal Librarians, and 

(d) Counsellors. 

(2) In addition to Rule 6 (1), membership of the Union 
shall consist of and be open to such persons as have been 
elected as paid full-time, fractional or part-time officers 
of the Union who are paid on academic salary scales. 

(3) Notwithstanding Rule 6 (1), the following cate- 
gories of employee shall be excluded from membership 
of the Union: 

(a) Persons who for less than half the time are 
employed, teach awards and courses or engage 
in research and administrative duties related to 
the teaching of awards or courses listed in the 
Yearbook of the Australian Council on Awards 
in Advanced Education, provided that persons 
teaching in the Western Australian Academy of 
Performing Arts at the Western Australian 
College of Advanced Education, and persons 
teaching short non-award courses in 
institutions listed in Rule 6 (1) shall be eligible 
for membership; 

(b) Directors and their deputies. 
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9.—Life Membership. 
(1) The Union Council shall be empowered to confer 

Life Membership upon any member or former member 
of the Union who has rendered special or valuable service 
to the Union. 

(2) Life members shall not pay any dues to the Union 
and shall be entitled to exercise all the rights of 
membership, provided that they remain employed in the 
industry. 

sufficient interest or desires to object to the application 
may do so in accordance with Regulation 95 of the 
Industrial Relations Commission Regulations 1985. 

The matter has been listed for hearing before the Full 
Bench on 11 February 1986. 

Dated this 25th day of October 1985. 

Any person who objects to the registration of the 
organisation and who satisfies the Full Bench that he has 

T. POPE, 
Deputy Registrar. 




