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FULL BENCH — 

Appeals against decision of 
Industrial Magistrate — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1166 of 1985. 

Between Anker Anderson and Others, Appellants and 
Trevor John Pope, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner O.K. Salmon. 

The 10th day of April 1986. 

Mr P.M. Nisbet (of Counsel) and with him Mr G. 
Bucknall on behalf of the apellants. 

Mr G.M. Overman (of Counsel) and with him Mr J.P. 
Mungar (of Counsel) on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: This matter concerns a number of 
employees of West Australian Newspapers Limited each 
of whom was charged with breach of an order applicable 
to him in that he commenced industrial action by 
refusing to work upon his employer's plant at its place of 
business between 5 and 6 December 1984. 

The order was made by Mr Commissioner G. J. Martin 
pursuant to section 45 of the Industrial Arbitration Act 
1979. The date of the order was 5 December 1984 and 
subsequent to that date section 45 was repealed. The 
respondent who was at the material time the Deputy 
Registrar of this Commission made application for 
enforcement of the order pursuant to section 83 of the 
Industrial Relations Act 1979 and the Industrial 
Magistrate proceeded to hear the relevant charges 
jointly. Upon completion of the complainant's case the 
learned Magistrate was required to consider and rule 
upon a submission made on behalf of the employees that 
there was no case to answer. He rejected the submission 
as a result of which the employees have instituted this 
appeal against that decision. 

At the outset of proceedings the submission was made 
on behalf of the respondent that the appeal was 
incompetent relying upon a substantial body of authority 
binding upon the Full Bench of this Commission. I refer 
to WA Pines Pty Ltd v. Hamilton (1980) WAR 29, the 
Chief Secretary for the State of Western Australia v. 
Western Australian Prison Officers' Union of Workers 
61 WAIG 1911 at 1913, Brennan v. Williams 53 WALR 
30 and Penniel v. Driffill (1980) WAR 30. 

Mr Nisbet who appeared for the appellants replied 
with a submission that the position has now been 
changed by amendment to the law so as to include in the 
present Act a definition of "decision" which includes 
"finding" which expression is itself defined in terms 
sufficient to accommodate a ruling that there is no case 
to answer. Apart from the deletion of the term "con- 
viction", section 84 (1) was not amended but it is 
affected, so the argument goes, because it employs the 
term "includes" which should be construed as enlarging 
the ordinary meaning of the word "decision" in that 
section. The ordinary meaning of "decision" is con- 
trolled by the context in which section 7 now provides a 
definition to which "decision" as referred to in section 
84 (1) is subservient. Thus it is submitted section 84 (1) 
upon its proper construction includes a finding which 
does not finally dispose of the matter such as the ruling 
which is the subject of appeal. 

In replying Mr Overman referred to the specific pro- 
visions of section 84 enabling an appeal from any 
decision of an Industrial Magistrate as defined in this 
section and contended that the authorities still apply. He 
further submitted that the principle of ejusdem generis is 
applicable so that even if the word "includes" is 
expansive it cannot be expanded to such an extent as to 
include concepts which are at odds with the words 
"penalty, order, order of dismissal or other determina- 
tion of the Industrial Magistrate". 

The Full Bench was not prepared to rule upon the 
competence of the appeal until it had taken the time to 
consider the effect of the authorities in the light of 
amendments to the law since the decision in the Chief 
Secretary's case. For the purposes of expedition the 
appeal was argued upon our invitation and we reserved 
the case for consideration. 
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After considering the underlying principles which 
appear to sustain the decisions which bind the Full Bench 
I have formed the opinion that the position is unchanged 
by the amendments that have occurred and section 84 (1) 
of the Industrial Relations Act 1979 should continue to 
be interpreted in accordance with those decisions. 

I think the fundamental principle is to be derived from 
Brennan v. Williams (Supra) in which the Full Court of 
the Supreme Court was concerned with "decision" as 
defined in section 4 of the Justices Act 1902 and amend- 
ments in these terms —•" 'decision' includes a committal 
for trial and an admission to bail as well as a conviction, 
order, order of dismissal, or other determination;". 

It was held that 
the decision of the Magistrate confined as it was 

to the plea of autrefois acquit, being a decision on 
an incidental question, was not a "decision" from 
which an appeal lay by way of order to review or 
otherwise. 

Dwyer, C. J. with whose judgment the other members of 
the Court agreed said in part: 

it is my view that a decision appealed from must 
be a decision as defined by the Justices Act, and the 
wording of the definition does not extend to what is 
a ruling given by a Magistrate on an incidental 
question whether certain pleas are good or bad. The 
Magistrate should proceed to a decision on the 
whole case; that is the decision which is subject to 
review under the Justices Act. 

In Penniel and Driffill (Supra) the Full Court was 
again concerned with the Justices Act and Virtue, J. with 
whom the other members of the Court agreed, followed 
the authority of Brennan v. Williams and expressed his 
own view that the meaning of the word "decision" 
should (subject to committals for trial and admissions to 
bail being included), be confined to orders determinative 
of the rights and liabilities of the parties to the pro- 
ceedings. His Honour also considered ' 'that the language 
of the definition supports the view . . . that, notwith- 
standing the use of the word 'includes' the definition is 
intended to be exhaustive of the meaning of the term, the 
word 'includes' being introduced to add committals for 
trial and applications for admission to bail which unlike 
the other expressions used would not naturally come 
within the meaning of the expression 'decision' in its 
ordinary meaning. Viewing then these other expressions 
and having regard to the meaning of the word 'order' I 
would have thought this a clear case for the application 
of the ejusdem generis rule, with the result that rulings 
and determinations by the Court during the course of the 
hearing which in no way dispose of the matter of the 
complaint should not be included" (page 31). Thus the 
definition was treated as exhaustive notwithstanding the 
use of the word "includes" and "decision" was held to 
be limited to apply to the things specifically mentioned in 
that context. 

"Decision" is defined in section 84 (1) in terms which 
the authorities have tended to accept as approximately 
similar to the definition in the Justices Act and in the 
Chief Secretary's case at page 1913 Brinsden, J. 
recognised that in relation to section 84 (1) "decision" 
should be interpreted in accordance with the decisions of 
the Full Court of the Supreme Court in WA Pines Pty 
Ltd v. Hamilton, Brennan v. Williams and Penniel v. 
Driffill. That view is supported in Shire of Carnarvon v. 
Municipal Officers Association (48 WAIG 835) in which 
the Industrial Appeal Court took the same view of 
section 103A of the Industrial Arbitration Act 1912-79, 
now repealed. 

In the Chief Secretary's case the Industrial Appeal 
Court was in part concerned with the question of a 
decision within the meaning of section 49 of the 
Industrial Arbitration Act 1979 and Brinsden, J. 
observed that that section does not define "decision" 
and nor for that matter was the word defined in any other 
part of the Act except in section 84 (1). Relevant amend- 
ments were made to sections 7 and 49, but not 84. These 

were effected by Act No. 94 of 1984 which was assented 
to on 11 December 1984 and came into operation on 1 
March 1985. According to section 7 of the present Act 
definitions apply unless the contrary intention appears. 
The relevant amendments had the effect of extending the 
prima facie meaning of "decision" to include a 
"finding" that is a decision, determination or ruling 
made in the course of proceedings that does not finally 
decide, determine or dispose of the matter to which the 
proceedings relate. This was picked up by amendment to 
section 49 of the Act in relation to appeals from the 
Commission, as distinct from the Industrial Magistrate, 
whereby it was provided that an appeal does not lie under 
this section from a finding unless, in the opinion of the 
Full Bench, the matter is of such importance that, in the 
public interest an appeal should lie. 

The amending Act did not affect section 84 except to 
delete the word "conviction" from the definition of 
"decision" in subsection (1) which continues to be 
preceded by the words which specify the application of 
the definition in this section. It is the apparent purpose of 
the other amendments to permit a limited appeal from a 
finding of the Commission as constituted by a 
Commissioner and in section 7 the definition of 
"decision" is not carried beyond the description of a 
decision as appears in section 34 of the Act other than to 
include "finding". There is absent from the amending 
Act any expression of an intention to extend the right of 
appeal provided by section 84. Because of these matters I 
tend to think it is intended that section 84 (1) be con- 
strued as it has always been. 

Some uncertainty is created by the presence of the term 
' 'includes" which is generally used to extend the meaning 
beyond what is usually accepted. This was recognised in 
Penniel v. Driffill but it was accepted that the definition 
was intended to be exhaustive and a like interpretation 
has been applied to section 84 (1). Sometimes a definition 
which uses "includes" is treated as exhaustive where 
expressions would have fallen within the ordinary 
meaning of the term. An example occurred in YZ 
Finance Co Pty Ltd v. Cummings (1964) 109 CLR 395. 
Because the provisions remain substantially the same I 
consider the Full Bench of the Commission continues to 
be constrained by binding authority to interpret section 
84 (1) in accordance with the decisions in WA Pines Pty 
Ltd v. Hamilton, Brennan v. Williams and Penniel v. 
Driffill (Supra). Consistent with the reasoning that 
sustained those decisions I think we are obliged to treat 
the definition as exhaustive of the meaning of the term 
"decision" for the purposes of section 84 notwith- 
standing the use of the word "includes" and we should 
regard the ejusdem generis rule as having application 
with the result that rulings and determinations during the 
course of a hearing which in no way disposes of the 
matter of complaint should not be included. 

For these reasons I consider that the Full Bench is 
obliged to rule that the appeal is incompetent. Regret- 
fully I think that unless we are overruled we are now 
required to dismiss the appeal forthwith without dealing 
with the interesting issues upon which there has been able 
argument from each side. I think that is an inevitable 
result in that an incompetent appeal cannot get off the 
ground so to speak and the Full Bench is without 
jurisdiction to deal with the matter. 

I would dismiss this appeal as being incompetent. 

THE CHIEF COMMISSIONER: Earlier I had formed 
the tentative view that the definition of "decision" in 
section 7 of the Act was sufficient to ensure that an 
appeal would lie to the Full Bench against any "finding" 
by an Industrial Magistrate. However all of the 
definitions in section 7 are prefaced by the words "In this 
Act, unless the contrary intention appears —" and I am 
now of the view that it was the intention of the 
Legislature to confine the meaning of the term 
"decision" to the types of matters set out in section 
84(1). I would add that it would be strange indeed if any 
"finding" by an Industrial Magistrate was appealable to 
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the Full Bench yet, by virtue of section 49 (2a) an appeal 
from a "finding" by the Commission was only available 
if, in the opinion of the Full Bench, the matter is of such 
importance that, in the public interest, an appeal should 
lie. 

I agree with His Honour, the President that the Full 
Bench is without jurisdiction to deal with the matter. 

COMMISSIONER SALMON: I also agree and have 
nothing to add. 

THE PRESIDENT: By unanimous decision of the Full 
Bench the appeal is dismissed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1166 of 1985. 

Between Anker Anderson and Others, Appellants and 
Trevor John Pope, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner O.K. Salmon. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 13th day of March 1986 and having 
heard Mr P.M. Nisbet (of Counsel) and with him Mr G. 
Bucknall on behalf of the appellants and Mr G.M. 
Overman (of Counsel) and with him Mr J.P. Mungar (of 
Counsel) on behalf of the respondent and the Full Bench 
having reserved judgment on the matter and judgment 
being delivered on the 10th day of April 1986 wherein the 
Full Bench found that the appeal was incompetent and 
should be dismissed and gave reasons therefor, it is this 
day, the 10th day of April 1986 ordered that the appeal 
be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

PRESIDENT — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 252 of 1986. 

Between Agnew Mining Company Pty Limited, Appli- 
cant and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Respondent. 

Before His Honour the President D.J. O'Dea. 
The 26th day of March 1986. 

Mr L.A. Jackson (of Counsel) on behalf of the 
applicant. 

Mr J.R. Brooksby (of Counsel) on behalf of the 
respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an application brought by 
Agnew Mining Company Pty Limited. In the application 
the respondent is the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers. The 
application seeks an order pursuant to section 49 (11) to 
stay the operation of the decision of Commissioner O.K. 
Salmon made on 21 March 1986. 

The grounds of the application briefly indicate that the 
initial proceedings, the subject of appeal, concerned the 
dismissal of one Colin Lagaluga from his employment by 
the applicant company as a result of circumstances 
which, in the generality, I would describe as an assault, 
without going into further detail. The dismissal occurred 
on 20 November 1985. 

Since that time, Mr Lagaluga has remained occupying 
a residence of the applicant company at Leinster but has 
been unemployed. 

The appeal against the decision of the Commission is 
set for hearing on 21 and 23 April 1986. The respondent 
indicates that there is no objection to the application to 
stay the operation of the Commission's order, which was 
an order for reinstatement. The basis for that agreement 
and in fact the respondent's consent to a stay I will 
presently refer to. 

It is implicit in the consent and I think there is no 
question between the parties but that there is in the 
appeal a serious question to be tried. It would also seem 
to be conceded implicitly that the balance of convenience 
would favour the granting of a stay. On a broad 
consideration of the essential elements involved in the 
appeal, I would agree that that is the case. 

The conditions on which the respondent has agreed to 
the stay being ordered will be attached to an order which 
I now propose to make in the following terms. 

The order of Commissioner O.K. Salmon made in this 
matter, No. CR574 of 1985, on 21 March 1986 will be 
wholly stayed. The applicant, Agnew Mining Company 
Pty Limited, will forthwith place Colin Lagaluga on full 
pay as from 24 March 1986 and stand him aside from any 
employment or engagement. That situation shall 
continue until the decision of the Full Bench in the matter 
of appeal No. 251 of 1986 is issued. 

Order accordingly. 



BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 252 of 1986. 

Between Agnew Mining Company Pty Limited, Appli- 
cant and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS MATTER having come on for hearing before me 
on the 26th day of March 1986 and having heard Mr L. A. 
Jackson (of Counsel) on behalf of the applicant and Mr 
J.R. Brooksby (of Counsel) on behalf of the respondent, 
and by consent, the respondent having withdrawn its 
opposition upon the applicant giving an assurance that 
Colin Lagaluga would forthwith receive full pay, but be 
stood aside from any employment or engagement, for 
the period from and including the 24th day of March 
1986 to the date of decision of the Full Bench in appeal 
No. 251 of 1986, and I having found that the application 
should be granted, and given reasons therefor, it is this 
day, the 26th day of March 1986 ordered and directed 
that the operation of the decision of the Commission 
given on the 21st day of March 1986 in matter No. CR574 
of 1985 be wholly stayed pending the hearing and deter- 
mination of appeal No. 251 of 1986. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

MINISTERIAL OFFICERS' PROFESSIONAL 
SALARIES, ALLOWANCES AND CONDITIONS. 

Award No. PSA A6 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A6 of 1985. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and the Hon Minister for 
Health and Others, Respondent. 

Order. 
WHEREAS pursuant to section 32 of the Industrial 
Relations Act 1979, I, the undersigned, a public service 
arbitrator, after adjourning the hearing of an application 
by the Union for a new award called a conference to 
discuss the matter; and whereas at that conference held 
on 1 May 1986, the Applicant indicated that he did not 
wish to proceed with the matter and agreement was 
reached that the claim be dismissed; now therefore 
pursuant to the powers conferred by the said Act, and by 
consent, I do hereby order — 

That the Application be dismissed. 

Dated at Perth this 1st day of May 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

PRESIDENT — 

Unions — matters dealt with 
under section 66 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 184 of 1986. 

Between George Charles Stanley Rogers, Applicant and 
the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers, First Respondent and William Ethell, 
Second Respondent and Mr J. Tonkin, Returning 
Officer, Third Respondent. 

Before His Honour the President D.J. O'Dea. 

Further Interim Order. 
WHEREAS this matter came on for further hearing 
before me on the 4th day of April 1986 and I heard Mr 
G.C.S. Rogers on his own behalf; Mr G.G. Young on 
behalf of the first and second named respondents and Mr 
J. Tonkin, Returning Officer on his own behalf; and 
whereas I am satisfied that the errors which were found 
to exist in the roll presented in connection with an 
election being conducted by the third named respondent 
for the positions of Secretary and State Councillors of 
the first named respondent have been rectified; now 
therefore, it is this day, the 4th day of April 1986 ordered 
at this stage that the Interim Order issued in this matter 
by me on the 11th day of March 1986 be discharged. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

PRINTING (Western Mail). 
Award No. A39 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A39 of 1982. 

Between the Western Mail Limited, Applicant and the 
Printing and Kindred Industries Union, Industrial 
Union of Workers, WA Branch, Respondent. 

A ward. 
. HAVING heard Mr J. Birman on behalf of the Appli- 
cant and Mr G. Bucknall on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby makes the following Award — 

1.—Title. 
This award shall be known as the Printing (Western 

Mail) Award No. A39 of 1982. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Area. 
5. Term. 
6. Definitions. 
7. Terms of Employment. 
8. Casuals. 
9. Rates of Wages. 
10. Review of Wage Rates. 
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11. Shift Loading. 
12. Weekend Penalty Rate. 
13. Visual Display Terminals. 
14. Mixed Functions. 
15. Time and Wages Record. 
16. Hours of Work. 
17. Overtime. 
18. Meal Break. 
19. Meal Money. 
20. Public Holidays. 
21. Annual Leave. 
22. Long Service Leave. 
23. Sick Leave. 
24. Junior Employees. 
25. Bereavement Leave. 
26. Apprentices. 
27. Jury Service. 
28. Breakdowns. 
29. Chapel Delegates. 
30. Trade Union Education Leave. 
31. Union Officials Visiting Factory. 
32. Computerised Typesetting. 
33. Introduction of New Equipment. 

3.—Scope. 
This award shall apply to all employees referred to in 

Clause 9 hereof employed by the respondent. 

4.—Area. 
This award shall apply throughout the State of 

Western Australia. 

5.—Term. 
This award shall be for a period of 12 months from the 

date of delivery. 

6.—Definitions. 
"Machinists' Assistant" shall mean an employee 

whose duties are confined to oiling the machines as 
needed, stacking feeders and assisting in pile changes, 
preparing and changing reels, cleaning blanket and 
impression cylinders, assisting in washing up machines, 
washing dampers and damper washers, assisting 
qualified journeymen in any tasks requiring more than 
one person, and general house-keeping in the machine 
room. 

"Adult" shall mean any employee who has attained 
the age of 21 years, other than an apprentice who has not 
completed his or her period of apprenticeship, and 
includes a non-apprenticed junior of 18 years of age or 
over who is employed in other than an apprenticeship 
occupation specified in Clause 26.—Apprentices and 
who is receiving the adult wage for that occupation, or 
any employee who has completed his apprenticeship but 
has not attained the age of 21 years. 

"Gender and Number": In this award unless the 
contrary appears, words importing the masculine gender 
shaU include females; and words in the singular number 
shall include the plural, and words in the plural shall 
include the singular. 

"Branch of the Industry" shall mean the photolitho- 
graphy branch or the machine branch or the commercial 
printing branch or the publishing branch. 

"Section" shall mean any division of a branch of the 
industry. 

"Chapel" shall mean the Western Mail Chapel of the 
Union. 

"Union" shall mean the Printing and Kindred 
Industries Union Western Australia Branch, Industrial 
Union of Workers. 

"House" shall mean the management of the Western 
Mail Limited. 

7.—Terms of Employment. 
(1) The employment of a weekly employee with less 

than two years' service may be terminated by one week's 
notice on either side. If the house or the employee fails to 
give the required notice one week's wages shall be paid or 
forfeited in lieu thereof. 

The employment of a weekly employee with more than 
two years' service may be terminated by two weeks' 
notice on either side. If the house or the employee fails to 
give the required notice two weeks' wages shall be paid or 
forfeited in lieu thereof. 

Nothing prescribed in this subclause shall affect the 
right of the employer to dismiss any employee without 
notice for malingering, neglect of duty or misconduct 
and in such cases he shall be paid up to the time of 
dismissal only. 

In the case of casuals, notice is not necessary. 
(2) Except by arrangement between the House and the 

Chapel notice of termination of employment shall not be 
given so as to take effect concurrently with any annual 
leave, long service leave or sick leave to which the 
employee may be entitled. 

(3) The employer shall be under no obligation to pay 
for any time not worked during which the employee is 
required to present himself for duty, except when such 
absence from work is due to illness and comes within the 
provisions of Clause 23.—Sick Leave or such absence is 
on account of leave for which the worker is entitled to 
payment. 

(4) An employee who is employed for a period of less 
than one calendar month and is dismissed for reasons 
other than misconduct or incompetence shall be deemed 
to be a casual employee. 

8.—Casuals. 
(1) A casual employee is an employee engaged other 

than as a weekly employee and shall be paid at the hourly 
rate prescribed for the work upon which such employee is 
employed, with the addition of 20 per cent. 

(2) A casual employee who is sent for and whose 
services are not availed of shall be paid a "call" at the 
rate of two hours' pay at casual rates. 

(3) A casual employee shall be guaranteed four hours 
in any shift in which he commences work. 

9.—Rates of Wages. 
(1) (a) Adults: 

Rate Per Week 
$ 

Compositor 397.80 
Photolithographer 397.80 
Printing Machinist 397.80 
Printing Engineer 397.80 
Assistant Machinist (77.5 per cent of 

the Printing 
Machinist's rate 
per week.) 

Publishing Hand (75 per cent of the 
Printing 
Machinist's rate 
per week.) 

General Hand (65 per cent of the 
Printing 
Machinist's rate 
per week.) 

(2) Apprentices: The rates of wage for an apprentice 
shall be the following percentage of a Printing 
Machinist's weekly wage:— 

Per Cent 
First Year 45 
Second Year 60 
Third Year 75 
Fourth Year 85 
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(3) Junior Employees (Other than Apprentices): The 
rates of wages for a junior employee shall be the 
following percentage of a publishing hand's weekly 
wage:— 

Per Cent 
At 17 years of age 50 
At 18 years of age 60 
At 19 years of age 70 
At 20 years of age 80 

10.—Review of Wage Rates. 
(1) Subject to undertakings made when this award 

issued the rates prescribed herein shall be reviewed as 
from 1 January and 1 July each year by taking the 
average of the rate of the agreed Journeyman 
classification in the five capital cities newspaper awards 
applicable on the aforementioned dates. 

(2) Calculations: In calculating the rates of wages as 
provided in this clause, the resulting amount shall be 
taken to the nearest 10 cents, any part less than five cents 
is to be disregarded. 

(3) The Journeyman classification used in the 
calculation referred to in subclause (1) hereof shall be 
that of hand compositor in all capital cities except 
Queensland where it shall be compositor. 

11.—Shift Loading. 
Permanent employees, when on night shift or inter- 

mediate shift, shall recieve in addition to their ordinary 
day wage, a shift loading of 17 i/z per cent of the Printing 
Machinist's day work wage rate. 

12.—Weekend Penalty Rate. 
For all rostered ordinary hours of work performed by 

permanent employees between 12 midnight Friday and 
12 midnight Sunday, a penalty of 25 per cent of the 
Printing Machinist's day work wage rate shall be paid. 

13.—Visual Display Terminals. 
An employee who is required to operate a visual 

display terminal shall receive each week in addition to his 
weekly wage, six per cent of the wage rates applicable to 
his classification. 

14.—Mixed Functions. 
(1) Employees shall be paid at the rate for the classifi- 

cation at which they are normally employed and when 
put to work of a higher grade, shall receive whilst so 
employed the difference in pay between their ordinary 
rate and the higher rate. An employee put to work on a 
lower grade shall be paid his ordinary rate. 

(2) If employed for two hours or more on any one shift 
on higher duties the employee shall receive the difference 
in pay between his ordinary rate and the higher rate for 
the full shift. 

(3) Unless as a disciplinary measure no employee shall 
be permanently changed from his classification to a 
lower classification without one week's notice. 

(4) This clause shall not apply to employees under- 
going training. 

15.—Time and Wages Record. 
(1) The employer shall keep a record from which can 

be readily ascertained the name and classification of each 
employee, the hours worked by him each day and the 
wages and allowances paid to him in respect of each pay 
period. 

(2) The time and wages record may be inspected at any 
time during the ordinary business hours by the Secretary 
of the union or his representative or by any person so 
authorised by the Western Australian Industrial 
Commission. 

(3) Each employee shall be issued with a pay slip 
showing his gross wages and overtime, all authorised 
deductions and the net amount due. 

16.—Hours of Work. 
(1) The maximum number of ordinary hours to be 

worked by a weekly employee (other than overtime) shall 
be 37 per week. 

(2) (a) Day shift means a rostered work shift 
performed between the hours of 8.00 a.m. and 6.00 p.m. 

(b) Night shift means a rostered work shift performed 
between the hours of 6.00 p.m. and 8.00 a.m. 

(c) Intermediate shift means work performed during 
hours which include hours of both day work and night 
work. 

(3) (a) An employee shall not be rostered for work for 
more than five shifts in any week, such shifts to be 
consecutive. 

(b) For the purpose of rostering the week shall be 
Sunday to Saturday inclusive. 

(4) The maximum number of ordinary hours to be 
worked in any one shift shall not exceed 814. 

(5) The composition of the divisions of sections as 
defined shall be at the discretion of the House. 

(6) If during the course of a working week an 
employee rostered for night or intermediate shift is called 
upon to change his shift and work during the day he shall 
be paid the shift loading as if he had worked his normal 
rostered shift. 

(7) In cases where any employee is absent through 
sickness or other causes (such as bereavement) on his 
rostered day or night off, he shaU not be re-imbursed 
with an additional day or night off in lieu. 

(8) The roster of daily hours of each branch shall be 
prominently displayed in each branch's workroom. The 
roster will remain as such until altered by a week's notice 
or sooner if there is agreement between the House and 
the Chapel. In the case of sickness or special circum- 
stances arising which cannot reasonably be foreseen, the 
roster may be varied by notification to the employee on 
or before the day prior to such alteration taking place. 

17.—Overtime. 
(1) Where an employee is required to work after his 

rostered shift he shall be paid overtime rates as pre- 
scribed in this clause. 

(2) (a) Subject to paragraphs (b) and (c) of this 
subclause overtime shall be paid for at the rate of time 
and one-half for the first two hours and double time 
thereafter. 

(b) Other than overtime at the conclusion of a shift 
which commenced on a Saturday, all overtime worked 
on a Sunday shall be paid for at the rate of double time. 

(c) Work performed on a rostered day or night off 
shall be paid for at the rate of double time. 

(d) Day, night and intermediate shift workers shall be 
paid at day, night and intermediate overtime rates 
respectively. 

(3) When an employee is recalled to work on a day or 
night other than when he is rostered for work he shall be 
guaranteed a minimum of four hours' work or pay 
equivalent thereto at overtime rates. 

(4) When an employee is called into work otherwise 
than in his usual working hours and he has not been 
notified that he will be required for duty before he leaves 
work on his previous shift, and provided he is not 
required to commence work within one hour of his usual 
starting time, all such overtime shall be paid for at 
ordinary overtime rates and in addition he shall be paid a 
call out of two hours at ordinary rates. 

(5) (a) Where overtime in excess of two hours is 
worked immediately before the shift, in the case of night 
or intermediate shift employees or immediately after the 
shift in the case of day shift employees, and a meal break 
is required in accordance with the provisions of this 
award, meal money shall be paid as defined in Clause 
19.—Meal Money. 
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(b) In the event of a worker being notified on the 
previous shift to work overtime and subsequently is not 
required for such overtime he shall be paid meal money 
as prescribed in Clause 19.—Meal Money. 

(6) The employer shall not insist upon an employee 
working overtime where the employee declares he is not 
free to work and discloses a good reason to the employer 
to support his declaration. No employee shall be 
dismissed or in any way whatsoever prejudiced in his 
employment by reason of his refusal to work overtime 
where he has satisfactorily disclosed he is not free to 
work. 

(7) An employee who has worked overtime shall be 
informed by his employer that he is entitled to and be 
granted a break of at least 10 hours between the time of 
finishing work and the time when he next commences 
work, and no deductions shall be made from his pay 
because of any time lost by reason of such break. Where 
the employee is required by the employer to work before 
he has completed the break of 10 hours he shall be paid 
double time for all time worked by him until he shall have 
had a break of at least 10 hours. 

18.^—Meal Break. 
(1) The time allowance for meals shall be such as may 

be mutually arranged between the House and the Chapel. 
(2) Unless otherwise agreed, the minimum time 

allowance for a meal break shall be 30 minutes and the 
maximum allowance one hour. 

(3) A period of work shall not exceed five hours 
without a meal break. 

(4) A meal break shaU be arranged by the person in 
charge of the section at a time which will in his opinion 
best suit the exigencies of the work. 

19.—Meal Money. 
Where an employee is required to continue work in 

accordance with the provisions of subclause (5) (a) of 
Clause 17.—Overtime, the prescribed meal allowance 
shall be $5.00. 

20.—Public Holidays. 
(1) Subject to the provisions of this clause the follow- 

ing days shall be observed as public holidays, without 
loss of pay:— 

(a) one day at Easter and one day at Christmas; 
and 

(b) any day gazetted or proclaimed as a special 
holiday. 

(2) Should an employee who is not rostered to work be 
required to work on any of the days specified in sub- 
clause (1) of this clause, he shall receive double pay for 
the time worked in addition to the holiday pay. 

(3) Where an employee's rostered day or night falls on 
a public holiday as prescribed in subclause (1) of this 
clause he shall be granted a day or night off in lieu, either 
immediately preceding or immediately subsequent to the 
day or night taken as the holiday. Should the employer 
be unable to maintain a working balance of staff the day 
or night off shall be taken at a mutually agreed time or 
alternatively a day added to the employee's annual leave. 

21.—Annual Leave. 
(1) Every employee shall receive seven weeks' annual 

leave each year. 
(2) Annual leave rights for employees will accrue on 

31 December of each year. The annual leave for 
employees joining the employer's service during the year 
will be adjusted to that date. 

(3) Should the services of an employee be brought to a 
termination after the expiration of one calendar month, 
but before the expiration of 12 calendar months, he will 
be entitled to pro rata annual leave based on completed 
weeks of service. 

(4) Annual leave shall be extended by one day for each 
public holiday, as prescribed in Clause 20.—Public 
Holidays, falling within the period of annual leave. 

(5) By agreement between the employee and the House 
and the Chapel, annual leave may be broken into not 
more than two periods with the lesser period being not 
less than five days. 

(6) Annual leave will be given on the basis of a rotation 
of seven groups in accordance with a roster as agreed 
between the House and the Chapel. Any employee 
engaged after the coming into operation of this award 
shall take his or her place in the roster at the convenience 
of the employer. 

(7) The rate of wage payable to an employee whilst on 
annual leave shall include:— 

(a) The weekly rate as defined in Clause 9.—Rates 
of Wages hereof including personal margins. 

(b) An additional amount proportionate to the 
number of such shifts where, during the period 
in which his annual leave accrued, he has been 
employed for more than 20 shifts on a higher 
award or house classification. 

(c) Night shift or intermediate shift loading 
proportionate to the number of such shifts 
where, during the period in which his annual 
leave accrued he was employed on such shifts. 

(d) An additional amount proportionate to 
weekend penalties where, during the period in 
which his annual leave accrued, he was entitled 
to such penalties. 

(e) A loading of 20 per cent on the amount pre- 
scribed in subclause (a) hereof. 

(8) The additional amounts prescribed in subclauses 
(2) (b), (c), (d) and (e) of this clause shall not apply to 
proportionate leave on termination. 

(9) Any time in respect of which an employee is absent 
from work, in excess of five working days, except time 
for which he is entitled to claim sick pay or time spent on 
holidays or annual leave as prescribed by this award, 
shall not count for the purposes of determining his right 
to annual leave. 

(10) The provisions of this clause shall not apply to 
any employee dismissed for misconduct. 

(11) The provisions of this clause do not apply to 
casual employees. 

22.—Long Service Leave. 
This award shall incorporate the provisions contained 

in Volume 61, Western Australian Industrial Gazette 
commencing at page one with the following:— 

(3) Period of Leave. 
(1) The leave to which an employee shall be 

entitled or deemed to be entitled shall be as provided 
in this subclause. 

(2) Where an employee has completed at least 15 
years' service the amount of leave shall be — 

(a) in respect of 15 years' service so 
completed: 13 weeks' leave; 

(b) in respect of each 10 years' service 
completed after such 15 years: eight and 
two-thirds weeks' leave. 

(3) Where an employee has completed at least 
seven years' service since his commencement and his 
employment is terminated — 

(a) by his death; or 
(b) in any circumstances otherwise than by the 

employer for misconduct, 
the amount of leave shall be such proportion of 13 
weeks' leave as the number of completed years of 
such service bears to 15 years. 

(4) In the case to which paragraph (3) applies, the 
employee shall be deemed to have been entitled to 
and to have commenced leave immediately prior to 
such termination. 
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23.—Sick Leave. 
(1) Subject to the provisions of this clause, an 

employee who is absent from duty due to personal 
sickness is entitled to be paid sick leave as hereinafter 
prescribed. 

(2) Without limiting the operation of subclause (1) of 
this clause, an employee shall be deemed to be absent 
from duty due to personal sickness when he leaves work 
during a rostered shift for examination or treatment by a 
medical practitioner, physiotherapist, dentist or chiro- 
practor but if and only if:— 

(a) his absence for that purpose is approved by his 
employer; and 

(b) he satisfies his employer that such examination 
or treatment 

(i) is necessary for the cure or relief of 
personal sickness; and 

(ii) is not available to him during his own 
time; or 

(iii) is so urgently necessary as to justify his 
absence from work. 

(3) In each calendar year an employee with not less 
than six months' continuous service is entitled to be paid 
sick leave on the following basis:— 

(a) full pay for the first 20 working days; 
(b) half pay for the second 20 working days; and 
(c) quarter pay for the third 20 working days. 

(4) (a) Where, in any year, an employee is allowed, as 
sick leave on full pay, less than the period prescribed in 
paragraph (a) of subclause (3) of this clause, one-half of 
the unused portion of such sick leave shall be carried 
forward as accumulated sick leave (full pay) and shall be 
available to the employee for a period of four years from 
the end of the year in which it accrued. 

(b) Accumulated sick leave (full pay) shall rank 
immediately after the entitlement prescribed in para- 
graph (a) of subclause (3) of this clause. 

(c) The number of days accumulated sick leave (full 
pay) available to an employee at any time shall be 
calculated to the nearest whole number. 

(5) An employee with more than three but less than six 
months' continuous service is entitled to paid sick leave 
on the following basis:— 

(a) full pay for the first 10 working days; 
(b) half pay for the second 10 working days; 
(c) quarter pay for the third 10 working days. 

(6) An employee with less than three months' 
continuous service is entitled to paid sick leave on the 
basis of one day's pay for each completed month of 
service. 

(7) Any two or more periods of absence through 
sickness in each calendar year of employment shall be 
aggregated for the computation of sick pay. 

(8) An employee who, through sickness or injury, is 
unable to attend for duty shall notify his employer 
accordingly:— 

(a) not later than two hours before the starting 
time of his rostered shift if he is on night shift; 
and 

(b) not later than the starting time of his rostered 
shift if he is on day or intermediate shift, and if, 
without reasonable cause, he fails so to do he 
forfeits his entitlement to paid sick leave. 

(9) An employee who, after two consecutive days 
absence, is unable to return to work shall notify his 
employer of the probable duration of his absence and if, 
without reasonable cause, he fails so to do he forfeits his 
entitlement to paid sick leave. 

(10) An employee shall produce a medical 
certificate:— 

(a) If he is absent for more than two consecutive 
days; or 

(b) for any absence occurring after he has in any 
calendar year been absent on paid sick leave for 
more than four days not covered by a medical 
certificate; 

if without reasonable cause he fails so to do within 24 
hours of resuming work, that period of sick leave shall be 
without pay. 

(11) An employer may, at his own expense, send a 
doctor to examine an employee to whom subclause (9) of 
this clause applies and if the employee refuses to be 
examined by that doctor and refuses to name his 
attending doctor he shall not be entitled to the benefits of 
this clause. 

(12) An employee is not entitled to the benefits of this 
clause in respect of any absence which is occasioned by 
his engaging in secondary employment or dangerous 
hobbies or pastimes. 

(13) An employee is not entitled to the benefits of this 
clause in respect of any absence through sickness 
occasioned by his engaging in sporting activities unless he 
produces a doctor's certificate to the effect that the 
sickness was the result of any injury occurring 
immediately prior to the absence. 

(14) An employee who has a statutory or common law 
right to claim damages or compensation (other than 
workers' compensation) in respect of any absence 
through sickness is not entitled to the benefits of this 
clause in respect of that absence. 

(15) The provisions of this clause do not apply:— 
(a) to casual employees; or 
(b) in respect of any absence on Workers' 

Compensation. 

24.—Junior Employees. 
(1) A junior employee shall not be employed in any 

occupation for which an apprenticeship is provided 
unless such person is an apprentice or probationer. 

(2) Subject to normal overtime requirements, an 
apprentice or junior employee under the age of 17 years 
shall only be employed on day work. 

25.—Bereavement Leave. 
(1) An employee shall be entitled to a maximum of two 

days' leave without loss of pay on each occasion and on 
production of satisfactory evidence of the death in 
Australia of the worker's husband, wife, father, mother, 
brother, sister or child, mother-in-law and father-in-law. 

(2) For the purpose of this clause the words husband 
and wife shall include de facto husband and wife and the 
words father and mother shall include foster father and 
mother and step-father or mother. 

26.—Apprentices. 
Apprentices may be taken to such printing trades as 

are in the provisions of the Industrial Training Act 1975. 

27.—Jury Service. 
(1) An employee required to attend for jury service 

during his ordinary hours shall be reimbursed by the 
employer an amount equal to the difference between the 
amount paid in respect of his attendance for such jury 
service and the amount of wage he would have received 
in respect of ordinary time he would have worked had he 
not been on jury service. 

(2) The employee shall notify his employer as soon as 
possible of the date on which he is required to attend for 
jury service. Further, the employee shall provide his 
employer with proof of his attendance, the duration of 
such attendance and the amount received in respect of 
such jury service. 

28.—Breakdowns, Etc. 
The employer may deduct payment for any time 

during which an employee cannot be usefully employed 
because of a breakdown of machinery or any stoppage of 
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work which may bring about a cessation of production or 
for any other cause for which the House cannot be held 
responsible. 

29.—Chapel Delegates. 
Delegates chosen from the Chapel, but not more than 

two, shall be allowed the necessary time in working hours 
to interview the employer or his representative for the 
purpose of discussing industrial matters. 

30.—Trade Union Education Leave. 
(1) 10 days' leave with pay per calendar year shall be 

allowed to an employee nominated by the Union to 
attend courses provided by the Trade Union Training 
Centre or the Trades and Labor Council of the Western 
Australian Education Department. 

(2) Where the release for more than one employee is 
required attendance shall not exceed the aggregate of 10 
days per calendar year. 

(3) The leave will be paid at the day work rate. 
(4) The employer shall not unreasonably withhold the 

release of the employee to attend a Trade Union course 
approved by the Union. 

31.—Union Officials Visiting Factory. 
The employer shall permit two officials of the Union 

to interview the Father or Clerk of the Chapel or 
individual members or to collect subscriptions during 
working hours, but they shall not interview members in 
such a manner as to delay production. 

32.—Computerised Typesetting. 
(1) (a) The equipment used or to be used in or in 

connection with computerised typesetting or composing 
includes any equipment which produces an image or an 
electronic impulse for the purpose of use in any equip- 
ment which is used for the production, or as a step in the 
production of an image to be used in connection with the 
preparation of a printing surface, with the exception of 
the central computer system. 

(b) The work of operating the equipment that comes 
within the scope of subclause (a) of this clause, shall be 
within the jurisdiction of the Printing and Kindred 
Industries Union. 

(c) (i) Compositors and apprentices to composition 
shall be taught to operate all of the equipment 
as prescribed in subclause (1) (a) hereof. 

(ii) Readers will be taught to operate terminals to 
the skill required to exercise the function of a 
Reader. 

(iii) Management will initiate a training programme 
to accommodate (c) (i) above. 

(iv) Employees may be selected for training on the 
central computer by means of an aptitude test. 

(d) (i) Without limitation of the right of the 
manufacturer or lessor of any equipment 
referred to in this clause to carry out his 
standard services and subject to the exception 
contained in (d) (ii) and (iii) hereof compositors 
shall compile data, correct or adjust formats, 
dictionaries and advise in the preparation of a 
computer typesetting programme or 
dictionaries. 

(ii) Electronic, electrical and mechanical 
maintenance and repair of computers, VDTs, 
photo typesetters and associated equipment. 

(iii) The supervision of the central computer and 
writing of computer programmes using the 
RGEN, LGEN, FGEN, STYL and 
GLOSSARY languages, as distinct from 
writing of formats utilising facilities available 
from existing typesetting programmes, or other 
available user instructions necessary for type- 
setting or operation of the VDU. 

(2) Subject to the provisions of subclause (3) 
hereunder, PKIU members shall have the exclusive right 
to input into computer banks all copy other than copy 
necessary for the production of wholly owned company 
Newspapers or Periodicals. 

(3) (a) Editorial 
(i) AJA members shall have the right to directly 

input into computer banks editorial material 
originated by the said AJA member employed 
by the Western Mail. 

(ii) PKIU members shall have the exclusive right to 
operate VDTs to input to computer banks hard 
copy for editorial purposes from contributors 
(e.g. letters to the editor and articles by guest 
writers and contributors) in written typed or 
printed form. 

(iii) Clerks Union members, shall have the right to 
operate VDTs to directly input into computer 
banks editorial material which is received from 
Journalists by telephone or radio transceiver. 

(iv) AJA members, shall have the right to operate 
VDTs to revise, re-write, check or correct all 
editorial entered into the computer banks and 
to issue instructions to a computer as to 
typesetting for such material. 

(b) Classified Advertising. 
(i) Clerks Union members, shall have the right to 

input directly single column lineage classified 
advertisements into computer banks where 
such advertisements are received by telephone 
and to revise, check or correct such advertise- 
ments and to issue instructions to a computer as 
to typesetting for such advertisements. 

(ii) PKIU members shall have the right to operate 
VDTs to input classified advertisements into 
computer banks where the text of such 
advertisements is received in written, typed or 
printed form by mail or from a courier or a 
sales counter. 

(iii) Clerks Union members, shall have the right to 
do the work of validity and credit worthiness 
checking and the correcting rendered necessary 
as a result of such checking. 

(c) Display Advertising: PKIU members shall have the 
exclusive right to operate VDTs for the input of text of all 
display advertisements into computer banks. 

(d) Liberty to apply is reserved for either party in 
respect of subclause 2 hereof. 

(4) (a) The Western Mail shall provide all employees 
covered by this award with well designed supportive 
chairs of which seat height and back angle can be altered 
for individual build and preference, as well as desks of 
the correct height. 

(b) (i) All employees covered by this clause shall at no 
expense to the employee concerned undergo an 
eye test. The oculist shall be advised of the 
purpose of the test. 

(ii) The Western Mail shall pay the cost of a 
standard pair of lenses and frames (plastic 
frames and clear glass lenses or tinted glass 
where prescribed), or the full cost of contact 
lenses where it can be proven that an individual 
cannot wear conventional frames. 

(c) A compositor, subject to agreement by the House 
and the Chapel and the Union, shall work such hours on 
terminals as shall be agreed upon. 

(d) Lighting shall be arranged so as to minimise 
reflection and glare on the screen. Lighting should be 
indirect and deflected. 

(e) VDTs should be situated so as to cause the least 
possible distraction to the compositor. 

(f) (i) The terminals used by compositors shall be of 
no less standard than those used by the 
Editorial and Advertising. 
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(ii) The screens shall be regularly maintained so as 
to eliminate haze or fade. 

(iii) Any screen found to be unsatisfactory will be 
replaced by a new screen. 

33.—Introduction of New Equipment. 
There shall be no limitation on the introduction and 

the full development and operation by the House of any 
new equipment. Where the introduction of any new 
equipment is likely to affect the work requirements of 
members of the Chapel the House shall, before 
commencing to operate such equipment, consult with the 
Union in relation to any change or intended change in 
such requirement. Such consultation shall be initiated by 
the employer in sufficient time to enable the union to give 
proper consideration to the implications of any pro- 
posed change. 

Dated at Perth this 17th day of January 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

SALARIED STAFF WESTERN AUSTRALIAN 
INSTITUTE OF TECHNOLOGY AWARD. 

Application No. PSA A25 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A25 of 1985. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and the Western 
Australian Institute of Technology, Respondent. 

Direction. 
WHEREAS an application has been made by the Civil 
Service Association of Western Australia (Inc) for a new 
award to be known as the "Salaried Staff Western 
Australian Institute of Technology Award 1985"; and 
whereas pursuant to section 32 of the Industrial 
Relations Act 1979 conferences were held on 28 
November 1985, 18 March 1986 and 2 April 1986, in an 
endeavour to resolve the matter by conciliation; and 
whereas it appears that the Respondent is not prepared to 
consider or discuss fully with the Applicant its claim for 
broadbanding of job classifications; and whereas in an 
endeavour to enable this matter to be resolved by 
conciliation or otherwise facilitate the resolution of the 
matter by arbitration; now therefore, I, the undersigned, 
a Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers vested in 
me by the said Act, in particular section 32 (2) (c) (ii), do 
hereby direct — 

1. That the parties confer on the implications of 
implementing a system of job classification based 
broadly on that currently operating in the Public 
Service of this State. 

Dated at Perth this 2nd day of April 1986. 

AWARDS/AGREEMENTS — 
Variation of — 

ARGYLE DIAMOND MINES PRODUCTION. 
Award Nos. A28 and A32 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 270 of 1986. 

Between Argyle Diamond Mines Pty Limited, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr P. Smith on behalf of the applicant 
and Mr J. Marks on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia; 
Mr B. Wilson on behalf of the Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers and Mr L. Benfell on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Argyle Diamond Mines Production 
Award Nos. 28 and 32 of 1984 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the first 
commute date on or after the 13th day of March 
1986. 

Dated at Perth this 24th day of April 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 21.—Allowances: Delete subclause (1) of this 

clause and insert the following in lieu: 
(1) Living Away From Home Allowance: 

Employees shall be paid a living away from home 
allowance of $9.56 for each rostered shift or 
rostered period of duty at Argyle. This allowance is 
to cover all the disabilities associated with living and 
working at Argyle, including isolation, heat, dust, 
humidity, tropical environment and the lack of 
normal amenities found in a town or city dwelling. 

[L.S.] 
(Sgd.) G.L. FIELDING, 

Commissioner. 
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BREWING INDUSTRY AND MALTING INDUSTRY. 
Award No. 33 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 74 of 1986. 

Between the Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia, 
Applicant and the Swan Brewery Company 
Limited, Respondent. 

Order. 
HAVING heard Mr R. J. Murphy on behalf of the appli- 
cant and Mr P.J. McGuire on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Brewing Industry and Malting Industry 
Award No. 33 of 1982 be varied in accordance with 
the following Schedule and that such variation shall 
have effect on and from the date hereof. 

Dated at Perth this 30th day of April 1986. 

(Sgd.) B.J. COLLIER, 
[L. S. ] Chief Commissioner. 

Schedule. 
Delete subclause 6 of Clause 1.7 — Sick Leave and 

insert in lieu:— 
(6) Notwithstanding the foregoing provisions of 

this clause a worker, or in the event of the workers' 
death his next-of-kin shall be entitled to receive 
payments at the appropriate rate for any sick leave 
accumulated under the provisions of subclause (2) 
hereof, if he:— 

Ceases to be employed in the industry. 
Provided that in calculating a worker's entitle- 

ment for payment under the provisions of this 
subclause a maximum of eight days per annum shall 
accumulate and any part of the first eight day's leave 
taken in any one year shall be deducted from the 
amount of leave which may have accumulated under 
the provisions of subclause (2) hereof, each worker 
has an option to take up eight days of unused sick 
leave paid on an annual basis, provided further that 
the remaining sick leave credit totals 160 hours. 

BUILDING TRADES. 
Award No. 31 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1164 of 1985. 

Between Building Trades Association of Union of 
Western Australia (Association of Workers), 
Applicant and Coca-Cola Bottlers (Perth) Pty Ltd 
and Others, Respondents. 

Order. 
HAVING heard Mr G. Young on behalf of the applicant 
and Mr P.J. Cooke on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Building Trades Award No. 31 of 1966 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 19th day of December 1985. 

Dated at Perth this 21st day of April 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 11.—Wages: Delete subclause (4) — 

Construction Allowance of this clause and insert in lieu 
thereof the following:— 

(4) Construction Allowance: (per week) $13.20. 
An employee shall not be entitled to this construc- 
tion allowance except when required to work "on 
site" on any work in connection with the erection or 
demolition of a building or to carry out work which 
the employer and the union agree is construction 
work or in default of agreement, that is so declared 
by the Board of Reference. 

2. Clause 14.—Special Rates and Provisions: Delete 
subclauses (1)-(31) inclusive of this clause and insert in 
lieu thereof the following:— 

14.—Special Rates and Provisions. 
(1) General conditions under which special rate is 

payable: 
(a) The special rates prescribed in this clause 

shall be paid irrespective of the times at 
which work is performed and shall not be 
subject to any premium or penalty 
condition. 

(b) Where more than one of the following 
rates provide a payment for disabilities of 
substantially the same nature then only the 
highest of such rates shall be payable. 

(2) Insulation: A worker handling charcoal, 
pumice, granulated cork, silicate of cotton, insul- 
wool, slag wool or other recognised insulating 
material of a like nature or working in the 
immediate vicinity so as to be affected by the use 
thereof shall be paid 37 cents per hour or part 
thereof in addition to the rates otherwise prescribed 
in this award. 

(3) Hot Work: 
(a) A worker required to work in a place 

where the temperature has been raised by 
artificial means to between 46 degrees and 
54 degrees Celsius shall be paid 30 cents 
per hour or part thereof in addition to the 
rates otherwise prescribed in this Award or 
in excess of 54 degrees Celsius shall be paid 
36 cents per hour or part thereof in 
addition to the said rates. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours work without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(4) Cold Work: 
(a) A worker required to work in a place 

where the temperature is lowered by 
artificial means to less than zero degrees 
Celsius shall be paid 30 cents per hour or 
part thereof in addition to the rates other- 
wise prescribed in this award. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours' work without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(5) Confined Space: A worker required to work in 
a confined space, being a place the dimensions or 
nature of which necessitates working in a cramped 
position or without sufficient ventilation shall be 
paid 37 cents per hour or part thereof in addition to 
the rates otherwise prescribed in this award. 

(6) Toxic Substances: 
(a) A worker required to use toxic substances 

or materials of a like nature shall be 
informed by the employer of the health 
hazards involved and instructed in the 



correct and necessary safeguards which 
must be observed in the use of such 
materials. 

(b) A worker using such materials will be pro- 
vided with and shall use all safeguards as 
are required by the appropriate Govern- 
ment Authority or in the absence of such 
requirement such safeguards as are deter- 
mined by a competent authority or person 
chosen by the Union and the employer. 

(c) A worker using toxic substances or 
materials of a like nature shall be paid 37 
cents per hour extra. Workers working in 
close proximity to workers so engaged 
shall be paid 30 cents per hour extra. 

(d) For the purpose of this subclause all 
materials which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials of a 
like nature. 

(7) Asbestos: Workers required to use materials 
containing asbestos or to work in close proximity to 
workers using such materials shall be provided with 
and shall use all necessary safeguards as required by 
the appropriate occupational health authority and 
where such safeguards include the mandatory 
wearing of protective equipment (i.e. combination 
overalls and breathing equipment or similar 
apparatus) such workers shall be paid 37 cents per 
hour extra whilst so engaged. 

(8) Dry Polishing or Cutting of Tiles: A worker 
required to dry polish tiles with a machine or to cut 
tiles with an electric saw shall be paid 37 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(9) Bitumen Work: A worker handling hot 
bitumen or asphalt or dipping materials in creosote 
shall be paid 37 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(10) Roof Repairs: A worker engaged on repairs 
to roofs shall be paid 37 cents per hour or part 
thereof in addition to the rates otherwise provided in 
this award. 

(11) Wet Work: A worker required to work in a 
place where water is continually dripping on him so 
that his clothing and boots become wet or where 
there is water underfoot shall be paid 30 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(12) Dirty Work: A worker engaged on dirty 
work shall be paid 30 cents per hour or part thereof 
in addition to the rates otherwise prescribed in this 
award. 

(13) A worker engaged in repairs to sewers shall 
be paid at the rate of 30 cents per hour or part 
thereof in addition to the rates otherwise prescribed 
in this award. 

(14) A worker working in a dust-laden 
atmosphere in a joiner's shop where dust extractors 
are not provided or in such atmosphere caused by 
the use of materials for insulating, deafening or 
pugging work (as, for instance, pumice, charcoal, 
silicate of cotton or any other substitute), shall be 
paid at the rate of 30 cents per hour or part thereof 
in addition to the rates otherwise prescribed in this 
award. 

(15) Scaffolding Certificate Allowance: A trades- 
man who is the holder of a scaffolding certificate or 
rigging certificate issued by the Department of 
Labour and Industry and is required to act on that 
certificate whilst engaged on work requiring a 
certificated person shall be paid 30 cents per hour or 
part thereof in addition to the rates otherwise 

prescribed in this award but this allowance shall not 
be payable cumulative on the allowance for swing 
scaffolds. 

(16) Spray Application — Painters: A painter 
engaged on all spray applications carried out in 
other than a properly constructed booth, approved 
by the Department of Labour and Industry, shall be 
paid 30 cents per hour or part thereof in addition to 
the rates otherwise prescribed in this award. 

(17) Cleaning Down Brickwork: A worker 
required to clean down bricks using acids or other 
corrosive substances shaU be supplied with gloves 
and be paid 27 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(18) Bagging: A worker engaged upon bagging 
brick or concrete structures shall be paid 27 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(19) Furnace Work: A worker engaged in the 
construction or alteration or repairs to boilers, 
flues, furnaces, retorts, kilns, ovens, ladles and 
similar refractory work shall be paid 79 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(20) Acid Work: A worker required to work on 
acid furnaces, acid stills, acid towers and all other 
acid resisting brickwork shall be paid 79 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(21) Plasterers using flintcote shall be paid 20 
cents per hour extra except where flintcote is applied 
by hawk and trowel to walls and ceilings when the 
rate shall be 37 cents per hour extra. 

(22) Chemical and Manure Works and Oil 
Refineries: Journeymen and builders' labourers 
working on chemical and manure works or oil 
refineries shall receive 14 cents per hour in addition 
to the prescribed rate. 

(23) Height Money: A worker required to work 
on a chimney stack, spire, tower, radio or television 
mast or tower, air shaft, cooling tower, water tower 
or silo, where the construction exceeds 15 metres in 
height shall be paid for all work above 15 metres, 30 
cents per hour or part thereof, with an additional 30 
cents per hour or part thereof for work above each 
further 15 metres in addition to the rates otherwise 
prescribed in this award. 

(24) Swing Scaffold: 
(a) A worker employed — 

(i) on any type of swing scaffold or 
any scaffold suspended by rope or 
cable, or bosun's chair cantilever 
scaffold or 

(ii) on a suspended scaffold requiring 
the use of steel or iron hooks or 
angle irons at a height of 20 feet or 
more above the nearest horizontal 
plane. 

shall be paid $2.17 for the first four hours 
or part thereof and 45 cents for each hour 
thereafter on any day in addition to the 
rates otherwise prescribed in this award. 

(b) A solid plasterer when working off a swing 
scaffold shall be paid an additional nine 
cents per hour. 

(c) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(25) Plumbing: 
(a) A plumber doing sanitary plumbing work 

on repairs to sewer drainage or wastepipe 
services in any of the following places:— 

(i) Infectious and contagious diseases 
hospitals or any block or portion of 
a hospital used for the care of or 
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treatment of patients suffering 
from any infectious or contagious 
disease. 

(ii) Morgues, shall be paid 30 cents per 
hour or part thereof in addition to 
the rates otherwise prescribed in 
this award. 

(b) A plumber doing work on a ship of any 
class:— 

(i) whilst under way; or 
(ii) in a wet place, being one in which 

the clothing of a worker necessarily 
becomes wet to an uncomfortable 
degree or one in which water 
accumulates underfoot; or 

(iii) in a confined space; or 
(iv) in a ship which has done one trip or 

more in a fume or dust-laden 
atmosphere, in bilges, or when 
cleaning blockages in soil pipes or 
waste pipes or repairing brine 
pipes; shall be paid 37 cents per 
hour or part thereof in addition to 
the rates otherwise prescribed in 
this award. 

(c) A plumber carrying out pipework in a ship 
of any class under the plates in the engine 
and boiler rooms and oil fuel tanks shall be 
paid 78 cents per hour or part thereof in 
addition to the rates otherwise prescribed 
in this award. 

(d) A plumber required to enter a well nine 
metres or more in depth for the purpose in 
the first place of examining the pump, pipe 
or any other work connected therewith, 
shall be paid $1.60 for such examination 
and 56 cents per hour thereafter for fixing 
renewing or repairing such work. 

(e) Permit Work: Any licenced plumber 
called upon by his employer to use the 
licence issued to him by the Metropolitan 
Water Supply, Sewerage and Drainage 
Board for a period in any one week shall be 
paid $20.40 for that week, in addition to 
the rates otherwise prescribed in this 
award. 

(f) Plumbers on Sewerage Work: Plumbers or 
apprentices in their third, fourth or fifth 
year, on work involving the opening up of 
house drains or wastepipes for the purpose 
of clearing blockages or for any other 
purpose, or work involving the cleaning 
out of septic tanks or dry wells, shall be 
paid a minimum of $1.60 per day in 
addition to the prescribed rate whilst so 
employed. 

(26) Explosive Powered Tools: An operator of 
explosive powered tools, being a worker qualified in 
accord with the laws and regulations of the State of 
Western Australia to operate explosive powered 
tools is required to use an explosive powered tool 
shall be paid 71 cents for each day on which he uses 
such tool in addition to the rates otherwise pre- 
scribed in this award. 

(27) Secondhand Timber: Where whilst working 
with secondhand timber, a worker's tools are 
damaged by nails, dumps or other foreign matter on 
the timber, he shall be entitled to an allowance of 
$1.16 per day on each day upon which his tools are 
so damaged provided that no allowance shall be 
payable under' this clause unless it is reported 
immediately to the employer's representative on the 
job in order that the claim may be proved. 

(28) Computing Quantities: A worker, other than 
a leading hand, who is regularly required to 
compute or estimate quantities of materials in 

respect of the work performed by others shall be 
paid $2.17 per day or part thereof in addition to the 
rates otherwise prescribed in this award. 

(29) Setter Out: A setter out in a joiner's shop 
shall be paid $3.19 per day in addition to the rates 
otherwise prescribed by this award but where a 
worker qualifies for this allowance and is appointed 
leading hand he shall be paid whichever amount is 
the higher but not both. 

(30) Detail Worker: A detail worker shall be paid 
$3.19 per day in addition to the rates otherwise 
prescribed in this award but where a worker 
qualifies for this allowance and is appointed leading 
hand he shall be paid whichever amount is the higher 
but not both. 

(31) Spray Painting — Painters: 
(a) Lead paint shall not be applied by a spray 

to the interior of any building. 
(b) All workers (including apprentices) apply- 

ing paint by spraying shall be provided 
with full overalls and head covering and 
respirators by the employer. 

(c) Where from the nature of the paint or 
substance used in spraying a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substances used by a 
worker in spray painting, the worker shall 
be paid a special allowance of 88 cents per 
day. 

BUILDING TRADES. 
Award No. 31 of 1966. 

BEFORE THE WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

No. 177 of 1986. 

Between Building Trades Association of Union of 
Western Australia (Association of Workers), 
Applicant and Coca-Cola Bottlers (Perth) Pty Ltd 
and Others, Respondents. 

Order. 
HAVING heard Mr G. Yoiing on behalf of the applicant 
and Mr P. J. Cooke on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Building Trades Award 1968 No. 31 of 
1966 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 19th day of December 
1985. 

Dated at Perth this 21st day of April 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 

1. Clause 11.—Wages: Delete subclause (3) of this 
clause and insert the following:— 

(3) Tool Allowance: (Per Week) $ 
(a) Bricklayers and Stoneworkers 8.10 
(b) Plasterers 9.40 
(c) Carpenters and Joiners 11.30 
(d) Joiners — Assembler A or B 5.60 
(e) Plumbers 11.30 
(f) Painters 2.80 
(g) Signwriters 2.80 

Note 1: The Tool Allowance prescribed in para- 
graphs (a) to (g) inclusive of this subclause, each 
include an amount of five cents for the purpose of 
enabling the workers to insure their tools against 
loss or damage by theft or fire. 

Note 2: The abovenamed allowances shall not be 
paid where the employer supplied the worker with 
all necessary tools. 

2. Clause 15.—Fares and Travelling Time: Delete 
subclause (1) (c) of this clause and insert the following:— 

(1) (c) Where an employer requests a worker to 
use his own car and the worker agrees, an amount of 
37 cents per kilometre shall be paid for kilometres in 
excess of the kilometres a worker would normally 
incur in travelling between his home and his depot or 
shop. 

Delete subclause (1) (d) of this clause and insert the 
following:— 

(1) (d) This subclause shall be deemed to be 
complied with where an employer adopts the 
practice of paying an amount of $7.10 on each day a 
worker is required to report to the job away from his 
shop. 

Delete subclause (2) of this clause and insert the 
following:— 

(2) For travelling during working hours to and 
from the employer's place of business or from one 
job to another, a worker shall be paid by the 
employer at ordinary rates. The employer shall pay 
all fares and reasonable expenses in connection with 
such travelling. Provided that if an employer 
requests the worker to use his own vehicle, the 
employer shall pay a car allowance of not less than 
37 cents per kilometre for each kilometre the worker 
travels in response to such request. 

3. Clause 20.—Overtime: Delete paragraph (1) 
subclause (6) of this clause and insert the following: 

(6) Any employee who is required to continue 
working for more than two hours after his usual 
knock-off time on any day shall be supplied by the 
employer with a reasonable meal or, in lieu of such 
meal, shall be paid an allowance of $4.60 for that 
meal. 

4. Clause 24.—Distant Work: Delete paragraph (1) 
subclause (4) of this clause and insert the following: 

(4) The employer shall pay all fares which shall be 
deemed to include the cost of transporting the 
employee's tools, in connection with such travelling, 
and shall pay the cost of each ordinary meal actually 
and reasonably required during such travelling but 
the minimum allowance for such meal shall be 
$4.60. 

Delete subclause (6) (a) of this clause and insert the 
following:— 

(6) (a) An employee not required to work during 
a weekend who works as required during the 
ordinary hours of work on the working day before 
and the working day after a weekend, and who 
notifies his employer no later than the previous 
Tuesday of his intention to return home at the 

weekend and who returns home for that weekend, 
shall be paid an allowance of $14.20 for each such 
occasion unless travelling facilities are provided. 

Delete subclause (9) of this clause and insert the 
following:— 

(9) Where an employee, supplied with board and 
lodging by his employer, is required to live more 
than one-half of a mile from the job, he shaU be 
provided with suitable transport to and from that 
job or be paid an allowance of $7.10 per day pro- 
vided that where the time actually spent in travelling 
either to or from the job exceeds 20 minutes, that 
excess travelling time shall be paid for at ordinary 
rates whether or more suitable transport be supplied 
by the employer. 

ELECTRICAL CONTRACTING INDUSTRY. 
Award No. R22 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 169 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Electrical Contractors Association and Others, 
Respondents. 

Order. 
HAVING heard Mr L. J. Benfell on behalf of the appli- 
cant and Mr M.R. Crofts on behalf of the respondents, 
and Mr G.J. Hindley on behalf of the Federation of 
Contractors, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Electrical Contracting Industry Award 
No. R22 of 1978 be varied in accordance with the 
following Schedule and that such variation shaU 
have effect from the beginning of the first pay 
period commencing on or after the 19th day of 
March 1986. 

Dated at Perth this 21st day of April 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 20.—Allowance for Travelling and Employ- 

ment in Construction Work: Delete subclause (2) of this 
clause and insert in lieu:— 

(2) An employee to whom subclause (1) of this 
clause does not apply and who is engaged on 
construction work shall be paid an allowance in 
accordance with the provisions of this subclause to 
compensate for travel patterns and costs peculiar to 
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the industry, which include mobility requirements 
of employees, and the nature of employment in the 
construction work covered by this award — 

(a) On jobs measured by radius from the 
General Post Office, Perth situated within 
the area of: 

Per Day 
$ 

(i) Up to and including 50 
kilometre radius 7.10 
or 

(ii) Over 50 kilometres up to 
and including 60 
kilometre radius 10.45 
or 

(iii) Over 60 kilometres up to 
and including 75 
kilometre radius 14.45 
or 

(iv) Over 75 kilometres up to 
and including 90 
kilometre radius 18.10 
or 

(v) Over 90 kilometres up to 
and including 105 
kilometre radius 20.45 

(b) In respect of work carried out from an 
employer's depot situated more than 60 
kilometres by radius from the General 
Post Office Perth, the main Post Office in 
the Town in which such depot is situated is 
substituted as the centre for the purpose of 
determining the allowance to be paid to an 
employee. 

(c) Where transport to and from the job is 
provided by the employer from and to his 
depot or such other place more convenient 
to the employee as is mutually agreed upon 
between the employer and the employee, 
half the above rates shall be paid. Pro- 
vided that the conveyance used for such 
transport is equipped with suitable seating 
and weatherproof covering. 

2. Clause 21.—Distant Work: Delete subclauses (6) 
and (9) of this clause and insert in lieu:— 

(6) An employee to whom the provisions of 
subclause (1) of this clause apply shall be paid an 
allowance of $14.20 for any weekend that he returns 
to his home from the job but only if — 

(a) He advises the employer or his agent of his 
intention no later than the Tuesday 
immediately preceding the weekend in 
which he so returns; 

(b) He is not required for work during that 
weekend; 

(c) He returns to the job on the first working 
day following the weekend; and 

(d) The employer does not provide or offer to 
provide suitable transport. 

(9) Where an employee, supplied with the board 
and lodging by his employer, is required to live more 
than 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $6.30 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates 
whether or not suitable transport is supplied by the 
employer. 

3. Clause 30.—Special Provisions — State Energy 
Commission of Western Australia: Delete subclauses (3), 
(4), (5) and (6) of this clause and insert in lieu:— 

(3) (a) An employee to whom Clause 20.—Allow- 
ance for Travelling and Employment in Construc- 
tion Work applies and who is engaged on 
construction work at Muja shall be paid: 

(i) An allowance of $7.10 per day if he resides 
within a radius of 50 kilometres from the 
Muja Power Station; 

(ii) an allowance of $20.70 per day if he resides 
outside that radius 

in lieu of the allowance prescribed in the said clause. 
(b) Where transport to and from the job is 

supplied by the employer from and to a place 
mutually agreed upon between the employer and the 
employee half the above rates shall be paid provided 
that the conveyance used for such transport is 
equipped with suitable seating and weatherproof 
covering. 

(4) In addition to the allowance payable pursuant 
to subclause (6) of Clause 21.—Distant Work of this 
award an employee to whom that clause applies 
shall be paid $12.00 on each occasion upon which he 
returns home at the weekend but only if — 

(a) he has completed three months' 
continuous service with the employer; 

(b) he is not required for work during the 
weekend; 

(c) he returns to the job on the first working 
day following the weekend; 

(d) the employer does not provide or offer to 
provide suitable transport 

and such payment shall be deemed to compensate 
for a periodical return home at the employer's 
expense. 

(5) An employee to whom Clause 21.—Distant 
Work of this award applied and who proceeds to 
construction work at Muja from his home where 
located within a radius of 50 kilometres from the 
General Post Office, Perth — 

(a) shall be paid an amount of $35.80 and for 
three hours at ordinary rates in lieu of the 
expenses and payment prescribed in 
subclause (3) of the said clause; and 

(b) in lieu of the provisions of subclause (4) of 
the said clause, shall be paid $35.80 and 
for three hours at ordinary rates when his 
services terminate if he has completed 
three months' continuous service 

and the provisions of subclause (3) and subclause (4) 
of Clause 21.—Distant Work shall not apply to such 
an employee. 

(6) (a) A worker to whom the provisions of 
Clause 21.—Distant Work of the Electrical Con- 
tracting Industry Award R22 of 1978 applies who 
work at Muja and who elects not to live in 
Construction Camp Accommodation shall, subject 
to paragraph (b) of this subclause, be paid a living- 
out allowance at the rate of $169 per week to meet 
the expenses reasonably incurred by him for board 
and lodging. 

(b) (i) The allowance prescribed in paragraph (a) 
shall only apply to a worker while he 
continues to live with his wife (including de 
facto) in accommodation provided by 
himself. 

(ii) The accommodation shall be of a 
reasonable standard. 

(iii) The worker shall continue to maintain his 
original residence. 
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(iv) Workers on site at Muja as at 18 
September 1984 shall advise their 
employer not later than 3 October 1984 of 
their intention to avail themselves of the 
provisions of this subclause. 

(v) The worker shall satisfy the employer, 
upon request, that his circumstances meet 
the requirements of this subclause. 

(vi) Any dispute as to the application of this 
clause shall be subject to discussion 
between the employer and the Union and, 
failing agreement, shall be referred to a 
Board of Reference for determination. 

(c) Provided that the provisions of subclause (6) 
of Clause 21.—Distant Work of this Award shall 
not apply. 

ENGINEERING TRADES (Government). 
Award Nos. 29, 30, 31 of 1961 and No. 3 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 190 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Minister for Works and Others, Respondents. 

Order. 
HAVING heard Mr L. J. Benfell on behalf of the appli- 
cant and Mr J. Radisich on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engineering Trades (Government) 
Award Nos. 29, 30, 31 of 1961 and No. 3 of 1962 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 19th day of March 1986. 

Dated at Perth this 21st day of April 1986. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 18.—Fares and Travelling Allowances: 

Delete subclauses (1) (a), (b) and (c) and insert the 
following in lieu: 

(1) (a) On places within a radius of 50 kilometres 
from the General Post Office, Perth — $7.10 per 
day; 

(b) For each additional kilometre to a radius of 60 
kilometres from the General Post Office, Perth — 
36 cents per kilometre; 

(c) Subject to the provisions of paragraph (d) 
work performed at places beyond a 60 kilometre 
radius from the General Post Office, Perth shall be 
deemed to be distant work unless the employer and 
the employees with the consent of the union, agree 
in any particular case that the travelling allowance 
for such work shall be paid under this clause in 
which case an additional allowance of 36 cents per 
kilometre shall be paid for each kilometre in excess 
of the 60 kilometre radius. 

2. Clause 19.—Distant Work — Construction: Delete 
subclauses (6) and (7) and insert the following in lieu: 

(6) An employee to whom the provisions of sub- 
clause (1) of this clause apply shall be paid an 
allowance of $14.20 and for any weekend that he 
returns to his home from the job but only if — 

(a) he advises the employer or his agent of his 
intention no later than the Tuesday 
immediately preceding the weekend in 
which he so returns; 

(b) he is not required for work during that 
weekend; 

(c) he returns to the job on the first working 
day following the weekend; and 

(d) the employer does not provide or offer to 
provide suitable transport. 

(7) Where an employee supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job, he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $6.30 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates 
whether or not suitable transport is supplied by the 
employer. 

FIRE BRIGADE EMPLOYEES. 
Award No. 26 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 120 of 1986. 

Between West Australian Fire Brigade Employees' 
Industrial Union of Workers, Applicant and 
Western Australian Fire Brigades Board, 
Respondent. 

Order. 
HAVING heard Mr K.F. Trainer on behalf of the appli- 
cant and Mr N.R. Whitehead on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Fire Brigades Employees Award No. 26 
of 1971 as varied, consolidated and varied be further 
varied in accordance with the following Schedule 
and that such variation shall have effect on and 
from the 4th day of April 1986. 

Dated at Perth this 4th day of April 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10.—Overtime: Add to this clause new sub- 

clauses (4), (5) and (6) in the following terms: 
(4) Where a worker has not been notified the day 

previous or earlier that he will be required to work 
overtime, the employer shall ensure that workers 
who work such overtime in excess of two hours shall 
be provided with any of the meals occurring during 
such overtime or be paid an average of $4.80 for 
such meals as are provided by this Award. 

Adjustments to the allowance shall be made in 
accordance with movements in the Public Service 
Overtime Award 1978 and shall operate from the 
same date as the variations to that Award. 
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(5) Notwithstanding anything else in this clause, a 
worker required to hold back shall receive the 
following meal allowances:— 

(a) day shift hold back following a night shift. 
(i) if held back until between 1000 and 

1200 hours — one meal 
(ii) if held back until after 1300 hours 

— two meals 
(iii) if held back for a full day is 

followed by a rostered night shift 
— three meals. 

(b) night shift hold back following a day shift. 
(i) if held back until after 2000 hours 

— one meal 
(ii) if held back for a full night shift 

followed by a rostered day shift — 
three meals. 

(c) where a hold back extends beyond one 
shift, each hold back shift or part of a shift 
shall stand alone for the purposes of calcu- 
lating meal allowances. 

(6) Notwithstanding anything else in this clause, a 
worker who is called back to duty shall receive the 
following meal allowances:— 

(a) day shift call back during days off duty; if 
reporting no later than 1200 hours — one 
meal. 

(b) day shift call back followed by a rostered 
night shift. 

(i) if reporting no later than 1200 
hours — two meals. 

(ii) if reporting after 1200 hours — one 
meal. 

(c) night shift call back during days off duty. 
(i) if reporting no later than 2000 

hours — one meal. 
(d) night shift call back followed by a rostered 

day shift. 
(i) if reporting no later than 2000 

hours — three meals. 
(ii) if reporting after 2000 hours — two 

meals. 
(e) Where a call back extends beyond one 

shift, each call back shift or part of a shift 
shall stand alone for the purposes of calcu- 
lating meal allowances. 

FIRE BRIGADES EMPLOYEES 
(Servicemen, Extinguisher and Hose Services Branch). 

Award No. 3 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 119 of 1986. 

Between West Australian Fire Brigade Employees' 
Industrial Union of Workers, Applicant and 
Western Australian Fire Brigades Board, 
Respondent. 

Order. 
HAVING heard Mr K.F. Trainer on behalf of the appli- 
cant and Mr N.R. Whitehead on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Fire Brigades Employees (Servicemen, 
Extinguisher and Hose Services Branch) Award No. 
3 of 1969 be varied (and consolidated) in accordance 
with the following Schedule and that such variation 

shall have effect as from the beginning of the first 
pay period commencing on or after the 4th day of 
April 1986. 

Dated at Perth this 4th day of April 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Hours of Duty: 
A. Delete paragraph (a) of subclause (1) of this clause 

and insert in lieu: 
(a) Commencing on 3 March 1986, the ordinary 

hours of work for employees covered by this award 
shall be 76 hours over nine days of equal duration 
exclusive of Saturdays and Sundays with the 10th 
day being an unpaid rostered day off, with the first 
rostered day off to be 14 March 1986. 

B. Delete paragraph (e) of subclause (1) of this clause. 
C. Delete from paragraph (a) of subclause (2) of this 

clause the words "twenty" and insert in lieu the word 
"ten". 

2. Clause 11.—Annual Leave on Holidays. 
A. Delete subclause (1) of this clause and insert in lieu: 

(1) (a) Except as hereinafter provided a period of 
152 hours' leave with payment of ordinary wages 
shall be allowed annually to an employee of the 
Board after a period of 12 months' continuous 
service and any period of leave taken by an 
employee will be adjusted on the basis of hours 
normally worked. 

(b) Workers who are on annual leave on the date 
upon which a rostered day off falls, will not be 
entitled to an additional day off in lieu of the 
rostered day off, although annual leave may 
commence immediately after or end immediately 
between a rostered day off duty. 

B. Add to this clause a new subclause (7) in the 
following terms: 

(7) Where a public holiday falls on a rostered day 
off, the following working day shall be observed in 
lieu of the rostered day off. 

3. Clause 14.'—Sick Leave: Delete subclause (5) of this 
clause and insert in lieu: 

(5) An employee's sick leave entitlement shall be 
adjusted on the basis of the hours the employee 
would have worked on the day that he/she is sick. 

4. Clause 16.—Payment of Wages: Delete this clause 
and insert in lieu: 

16.—Payment of Wages. 
Wages shall be paid fortnightly into a Bank, 

Building Society, Credit Union or other such 
account nominated by the employee. 
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FIRE BRIGADE OFFICERS. 
Award No. 489 of 1972. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 118 of 1986. 

Between West Australian Fire Brigade Employees' 
Industrial Union of Workers, Applicant and 
Western Australian Fire Brigades Board, 
Respondent. 

Order. 
HAVING heard Mr K.F. Trainer on behalf of the appli- 
cant and Mr N.R. Whitehead on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Fire Brigade Officers Award No. 489 of 
1972 as varied, consolidated and varied be further 
varied in accordance with the following Schedule 
and that such variation shall have effect on and 
from the 4th day of April 1986. 

Dated at Perth this 4th day of April 1986. 

(Sgd.) G.J. MARTIN, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 13.—Overtime: Delete subclause (2) of this 

clause and insert in lieu: 
(2) (a) Where a worker has not been notified the 

day previous or earlier that he will be required to 
work overtime, the employer shall ensure that 
workers who work such overtime in excess of two 
hours shall be provided with any of the meals 
occurring during such overtime or be paid an 
average of $4.80 for such meals as are provided by 
this Award. 

Adjustments to the allowance shall be made in 
accordance with movements in the Public Service 
Overtime Award 1978 and shall operate from the 
same date as the variations to that Award. 

(b) Notwithstanding anything else in this clause, a 
worker required to hold back shall receive the 
following meal allowances:— 

(i) day shift hold back following a night shift. 
(aa) if held back until between 1000 and 

1200 hours — one meal 
(bb) if held back until after 1300 hours 

— two meals 
(cc) if held back for a full day is 

followed by a rostered night shift 
— three meals. 

(ii) night shift hold back following a day shift. 
(aa) if held back until after 2000 hours 

— one meal 
(bb) if held back for a full night shift 

followed by a rostered day shift — 
three meals. 

(iii) where a hold back extends beyond one 
shift, each hold back shift or part of a shift 
shall stand alone for the purposes of calcu- 
lating meal allowances. 

(c) Notwithstanding anything else in this clause, a 
worker who is called back to duty shall receive the 
following meal allowances:— 

(i) day shift call back during days off duty; if 
reporting no later than 1200 hours — one 
meal. 

(ii) day shift call back followed by a rostered 
night shift. 

(aa) if reporting no later than 1200 
hours — two meals. 

(bb) if reporting after 1200 hours — one 
meal. 

(iii) night shift call back during days off duty. 
(aa) if reporting no later than 2000 

hours — one meal. 
(iv) night shift call back followed by a rostered 

day shift. 
(aa) if reporting no later than 2000 

hours — three meals. 
(bb) if reporting after 2000 hours — two 

meals. 
(v) Where a call back extends beyond one 

shift, each call back shift or part of a shift 
shall stand alone for the purposes of calcu- 
lating meal allowances. 

FUNERAL DIRECTORS' ASSISTANTS'. 
Award No. 18 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 600 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Bowra and O'Dea Pty 
Ltd and Others, Respondents. 

Before the Commission in Court Session. 
Chief Commissioner B.J. Collier, 

Senior Commissioner G.G. Halliwell, 
and Mr Commissioner G.J. Martin. 

The 17th day of March 1986. 

Reasons for Decision. 
THE CHIEF COMMISSIONER: I have had the advan- 
tage of reading the reasons for decision of Mr 
Commissioner Martin. I agree with the remedy which he 
proposes and would vary the award accordingly. 

THE SENIOR COMMISSIONER: I also have had the 
advantage of reading the reasons for decision of Mr 
Commissioner Martin. I agree with his conclusions and 
would also vary the award. 

COMMISSIONER MARTIN: Clause 15.—Special 
Rates and Conditions of the "Funeral Directors' 
Assistants' "Award No. 18 of 1962 as varied (44 WAIG, 
p. 253, a consolidation appears in 62 WAIG p. 2148) 
provides in subclause (3) as follows: 

(3) Where a worker is required by the employer to 
wear a uniform such uniform shall be supplied by 
the employer. Any worker required to wash, polish 
and service a motor vehicle should be supplied with 
all necessary protective clothing and footwear. 
(62 WAIG p. 2148 and p. 2150.) 

In this application which comes to us from an 
Anomalies Conference as an arguable case the applicant 
seeks to vary those provisions so that the final sentence 
thereof shall read as follows: 

Where a worker is required by the employer to 
wear a uniform such uniform shall be supplied and 
laundered by the employer and four shirts will be 
provided each year. 

(My emphasis indicates the new provisions sought by 
the applicant.) 

The respondents agree that uniforms shall be 
laundered by the employer but do not agree to the 
provision of shirts. 
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The parties agree that the laundering of uniforms does 
not apply to shirts. (Transcript Notes of proceedings pp. 
12 and 25.) 

The applicant submitted that the award had a strong 
nexus with the award for Funeral Directors Assistants in 
Victoria and referred to a decision of the Commission in 
Court Session in matter No. 776 of 1982 of the 1st day of 
August 1985 which sets out in detail a history of that 
nexus. (65 WAIG pp. 1722 and 1723.) 

In that award, No. 1 of 1985 — Clause 36.—Uniforms 
provides that: 

36.—Uniforms. 
(a) The provisions of this clause shall apply to 

full-time employees only. 
(b) (i) Where an employer requires an employee 

to wear a uniform, such uniform shall be 
supplied and laundered by the employer, 

(ii) Included with such uniform, an employer 
shall supply an employee four shirts and a 
tie no later than three months after such 
employee commences his employment, 
and will replace these items on the basis of 
fair wear and tear. 
Notwithstanding the provisions of para- 
graph (i) of subclause (b) hereof, the 
cleaning and washing of shirts shall be the 
responsibility of the employee. 

(c) All items of clothing supplied by the employer 
shall remain the property of the employer. 
(Exhibit 1, folio 3.) (My emphasis.) 

The applicant pointed out that in the only other States 
where this industry is industrially regulated namely New 
South Wales and Queensland it is provided that four and 
five shirts respectively are to be issued by employers to 
their employees. (Exhibit 1, folios 4, 5 and 6.) 

From a survey conducted by the applicant of its 
members in the industry (Exhibit 1, folios 8 and 9) it 
was revealed that all employers provided suits to their 
employees, 93 per cent provided ties, and 28 per cent 
shirts and all of the employees were required to wear a 
shirt of a specified colour. 

Its evidence adduced from an employee with substan- 
tial experience in the industry was that his employer 
provided him with five blue shirts per year and he con- 
sidered that to be essential having regard to the particular 
work of his employer m the industry concerned with the 
removal of bodies. His employer has the coniract for the 
removal of bodies for Coronial inquiries in the Metro- 
politan area and that involves handling bodies in various 
stages of decomposition and damage and their attendant 
unpleasant odours. 

Other employees in the industry would encounter such 
removals relatively rarely, until of course the Coronial 
contract, awarded annually, goes to another employer. 

The applicant contended that having regard to the pro- 
visions of Principle II there would be no flow on to other 
industries and the cost of the claim was negligible. 

The respondents whilst acknowledging that the 
existing provisions would embrace "a certain shirt, cut, 
colour or with a certain logo" as part of a uniform, the 
rigidity of the claim for four shirts per annum may be 
unnecessary in one establishment but not in another and 
thus the existing provision should continue to cater for 
all circumstances. 

They submitted that in the absence of any demonstra- 
tion as to a need for one, two, three or five shirts the 
Commission was not in a position to make a precise 
determination and the evidence of the applicants' witness 
may or may not be representative of the industry at large. 
They also submitted that it was not untoward for 
employees to accept that certain dress was required in the 
industry and the practice was for employees to provide 
their own shirts. 

Like the applicant the respondent had also undertaken 
a survey of the industry (Exhibit 2) and this was 
responded to by five major employers in the industry, 
employing 33 persons subject to the provisions of the 
award. In summary we were told that employees 
attending funerals spent 76 per cent to 80 per cent of their 
time wearing their uniforms and only one employer 
provided shirts. The cost of the claim would be in the 
order of $100 per employee but this was not of such a 
dimension as to do violence to the Principles. 

In matter No. 974 of 19841 said on the 6th day of May 
1985 inter alia. 

It is a well settled industrial relations principle that: 
The principle with respect to the provision of 

work clothing is clear and well-established. It is that 
in the absence of a requirement to wear distinctive 
clothing, and in the absence of a need for protective 
clothing, it is the employee's responsibility to 
provide his own working clothes and not that of his 
employer. 

[See BHP Employees' Award (Appeal) (1974) 41 
SAIR 1; see too: In re The Water, Sewerage and 
Drainage Employees (Government) Award (1977) 
57 WAIG 1417; and see too: In re Engine Drivers' 
Award (Queensland) 1979 AILR 1340.] 
(My Emphasis.) (61 WAIG p. 3089.) 

I do not intend to include any regulation requiring 
either employer or employee to provide uniforms. 
This must remain a matter for individual contract. It 
is reasonable to expect an employee to provide 
himself or herself with ordinary clothing suitable to 
the employment in which he or she is engaged. It is 
also reasonable to expect that any special dress, such 
as uniforms, required by an employer will be pro- 
vided at the employer's cost and remain his 
property. 
(My emphasis.) (11 SAIR p. 206 at p. 234.) 

Generally speaking I do not see why an employer 
should supply an employee with his working clothes 
or maintain them ... If however, the employer 
requires the employee to wear clothing which is 
distinctive to his establishment, quite different 
considerations apply. Such clothing would not 
ordinarily be possessed by the employee on his 
engagement and would be of no use to him on 
leaving that particular employment, which are the 
reasons why I think such a dress should be supplied 
by the employer at his own expense and remain his 
property. 
(My emphasis.) (17 SAIR p. 279 at p. 285.) 
(WAIG p. 806 at p. 807.) 

and as a result I awarded the following provisions: 
32.—Uniforms. 

Any employer who or which after the 20th day of 
May 1985 requires an employee to wear a uniform 
for the purpose of his or her employment for the 
first time in that employment shall supply such 
uniforms or pay for its purchase and such uniform 
shall remain the property of the employer. 

For the purpose of this clause "a uniform" shall 
mean any outer wearing apparel which is distinctive 
to the employer's business either by bearing an 
embroidered or other permanent form of logo or 
business name or being outer wearing apparel of 
identical style, cut or design and colour for all of the 
employees required to wear such a uniform. 

Any matter of disagreement between an employer 
and his employee(s) upon the application of the pro- 
visions of this clause shall be referred to a Board of 
Reference for hearing and determination. 
(65 WAIG p. 808.) 

I did so because 
It is too simplistic to say because there is a 

principle it must be applied — the proper approach 
is — it should be applied where it has been 
established that there is a need for it to be applied. 
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I do discern from the material before me a need 
for the obligations of the parties to be enunciated so 
I will allow the claim to the extent that it is to be 
found in other clerical awards with a qualification as 
to what it refers to and with a clear prospective date 
which will not affect past practices directly or by 
implication. 
(65 WAIG p. 806 at p. 808.) 

In the matter now before us it is clear that employees 
are required to wear shirts of a colour specified by their 
employer and that in my view constitutes "a uniform" 
which should be provided by the employer. 

As to whether the number of shirts should be one, two, 
five or six I have no way of knowing from the material 
before us anymore than I know why the number is four in 
Victoria and New South Wales or five in Queensland 
(speculation as to climatic conditions aside). 

Accordingly I will not follow the Victorian or any 
other states award for its own sake but I will reword the 
existing award provision to make it quite clear that shirts 
of a specific colour, cut or design constitute part of the 
uniform for the purposes of Clause 15.—Special Rates 
and Provisions in the expectation that the respondents 
for the purposes of maintaining the standard of 
appearance of their employees will provide however 
many shirts are necessary, allowing for changes and 
laundering purposes, as the exigencies of their operations 
require, with a recourse to a Board of Reference in the 
event of any disputes which may arise and which are not 
settled between the parties. 

CHIEF COMMISSIONER: The minutes of the pro- 
posed variation now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 600 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Bowra and O'Dea Pty 
Ltd and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mr J.N. Uphill on behalf of the respondents, 
the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Funeral Directors' Assistants' Award 
No. 18 of 1962 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 17th day of March 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 15.—Special Rates and Conditions: Delete 

this clause and insert the following in lieu: 
15.—Special Rates and Conditions. 

(1) A worker who is required to come into contact 
with a body which is in an advanced state of 
decomposition shall be paid $10.05. No worker shall 
be entitled to more than one payment in respect of 
each such case. 

(2) A worker who is required to do any work in 
connection with an exhumation shall receive an 
allowance of $30.78 for each body exhumed. No 
worker shall be entitled to more than one payment 
in respect to each such case. 

(3) Where a worker is required by the employer to 
wear a uniform such uniform shall be supplied and 
laundered by the employer. Any worker required to 
wash, polish or service a motor vehicle shall be 
supplied with all necessary protective clothing and 
footwear. The employer shall supply such shirts to 
an employee where such are required by the 
employer to be of a specific design and/or colour. 
Any matter of disagreement between an employer 
and his employees arising from the application of 
the provisions of this subclause shall be referred to a 
Board of Reference for determination if not 
resolved by conciliation. 

2. Clause 26.—Standing By: Delete this clause and 
insert the following in lieu: 

26.—Standing By. 
A worker other than a Branch Officer or After 

Hours Attendant called upon to stand by, that is to 
hold him/herself available if wanted, shall be paid 
the following rates: 

(1) Between the hours of 5.30 p.m. and 12 
midnight (Monday to Friday) — $6.02 per night. 

(2) Between 7.00 a.m. and 12 midnight on a 
Saturday, Sunday or any of the holidays prescribed 
in Clause 12.—Public Holidays of this award — 
$13.10 per day. 

(3) The allowances prescribed in subclauses (1) 
and (2) hereof shall be in addition to appropriate 
payments for any work done during the hours herein 
mentioned. 

(4) Subject to subclause (6) of Clause 11.—Over- 
time of this award, any worker who is required to 
stand by and is called back between the hours of 12 
midnight and 7.00 a.m. on any day shall be paid at 
the rate of double time for the hours so worked. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S. 

Award No. 13 of 1973. 

BEFORE THE WESTERN AUSTRALIAN ' 
INDUSTRIAL RELATIONS COMMISSION. 

No. 968 of 1985. 

Between the West Australian Locomotive Engine 
Drivers', Firemen's and Cleaners' Union of 
Workers, Applicant and Western Australian 
Government Railways Commission/Westrail, 
Respondent. 

Order. 
HAVING heard Mr L. Young on behalf of the applicant 
and Mr C. Mitsopoulos on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Government Railways Locomotive 
Enginemen's Award No. 13 of 1973 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
13th day of January 1986. 

Dated at Perth this 26th day of March 1986. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 
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Schedule. 
1. Clause 16.—Hamper Allowance: Delete this clause 

and insert in lieu thereof:— 
16.—Hamper Allowance. 

(1) A driver or fireman attending at a depot with a 
hamper for a trip for which he is booked and which 
is cancelled, or who shall have received less than two 
hours' notice of the canceUation of a trip requiring a 
hamper, shall be allowed $4.20 in respect of such 
hamper. 

(2) Any worker having to proceed on an "away 
from home" job with less than four hours' notice 
shall be paid an amount of $4.20 in addition to 
ordinary expenses. 

(3) Any worker notified between 1700 hours and 
1000 hours of a "book off" job requiring him to 
come on duty between those hours shall receive an 
allowance of $4.20 in addition to ordinary expenses. 
This provision shall also apply to any worker 
notified of a "book off" job between 1700 hours of 
the day preceding and 1000 hours on the day 
following any public holiday on which grocery and 
butchers' shops are closed, if required to come on 
duty between those hours. The provision shall also 
apply to any worker required to come on duty on a 
"book off" job between 1200 hours on Saturday 
and 1000 hours Monday unless the worker is 
notified, or word left at his place of residence before 
1030 hours on the Saturday. 

(4) Where practicable local shifts shall be rostered 
showing the time the worker is to book on and off 
duty and if such shift is extended by not less than 
one hour for any reason caused directly or indirectly 
by any authorised variation in working of either the 
train being worked by such worker, or any other 
train, unless such working is varied because of some 
accident, or Act of God, or any circumstances for 
which neither the employer nor any of its servants is 
responsible, such worker shall be paid $4.20 for 
meal allowance. For the purpose of this subclause a 
local shift which is rostered without showing the 
finishing time shall be deemed to be of a duration of 
eight hours. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE FOREMEN'S. 

Award No. A10 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 659 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Water Authority of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant and Mr J. Radisich on behalf of the respondent, and 
by consent, the Commission in Court Session, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the Government Water Supply, Sewerage 
and Drainage Foremen's Award No. A10 of 1983 be 
varied in accordance with the following schedule 
and that such variation shaU have effect from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 7th day of April 1986. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Section 2.—Arrangement: Immediately after the 

number and title "23.—Leave to Attend Union 
Business", add the number and title "24.—Special Rates 
and Provisions". 

2. After section 23.—Leave to Attend Union 
Business, insert the new Clause 24 as follows:— 

24.—Special Rates and Provisions. 
An employee working in circumstances for which 

an additional payment or an additional benefit is 
prescribed by the Government Water Supply, 
Sewerage and Drainage Employees' Award No. 2 of 
1980 or the Government Water Supply (Kalgoorlie 
Pipeline) Award No. 15 of 1981 shall receive not less 
than that additional payment or benefit as pre- 
scribed by those Awards. 

GRAIN HANDLING MAINTENANCE WORKERS. 
Award No. C477 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 158 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Co-operative Bulk Handling Ltd, Respondent. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the appli- 
cant and Mr M. Borlase on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2 March 1984 have 
been complied with, and by consent, hereby orders — 

That the Grain Handling Maintenance Workers 
Award No. C477 of 1979 be varied in accordance 
with the following Schedule. 

Dated at Perth this 14th day of April 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
Clause 29.—Wages: Delete the amounts in subclauses 

(1), (2) and (3) and insert in lieu: 
Classification "Column "Column "Column "Column 

A B C D 
(a) Senior Tradesman 

(Terminals) 306.90 319.50 327.80 340.30 
Territory Tradesman 306.90 319.50 327.80 340.30 
Electrician — Special 
Class 303.30 315.70 323.90 336.20 
Transfer Depot 
Tradesman (Avon and 
Merridin only) 298.70 310.90 319.00 331.10 
Territory Tradesman 293.10 305.10 313.00 324.90 
Tradesman 
(Mechanical, 
Electrical, Sheetmetal) 285.40 297.10 304.80 316.40 
2nd class Machinist 248.90 259.10 265.80 275.90 
Tool and Material 
Storeman 244.20 254.20 260.80 270.70 
Assembler 241.20 251.10 257.60 267.40 
Terminal Maintenance 
Worker 246.90 257.00 263.70 273.70 
Tradesman's Assistant 235.00 244.60 251.00 260.50 

(b) Painter 285.40 297.10 304.80 316.40 
(c) Driver motor vehicle 

exceeding seven tonne 
capacity 261.10 271.80 278.90 289.50 
Driver articulated 
vehicle exceeding 20 
tonne capacity 274.80 286.10 293.50 304.70 
Driver Fork Lift with 
lifting capacity up to 
1000 lbs 256.50 267.00 273.90 284.30 
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Classification •Column 
A 

•Column 
B 

•Column 
C 

•Column 
D 

Service Pay 
After six months' service 
After 12 months' service 
After 24 months' service 
After 36 months' service 
After 48 months' service 

12.20 
15.50 
18.90 
22.20 
26.60 

12.70 
16.10 
19.70 
23.10 
27.70 

13.00 
16.50 
20.20 
23.70 
28.40 

13.50 
17.10 
21.00 
24.60 
29.50 

Leading Hand 
(a) If placed in charge of 

not less than three and 
not more than 10 
other workers 12.60 33.10 13.40 13.90 

(b) If placed in charge of 
not less than 11 and 
not more than 20 
other workers 19.20 20.00 20.50 21.30 

(c) If placed in charge of 
more than 20 other 
workers 24.80 25.80 26.50 27.50 

Appremices 
Percentage of Tradesman's base rate 

•Column A •Column B 
(a) Four Year Term 4th year 88% - 251.15 4th year SS^o - 261.45 3rd year 75% - 214.05 3rd year 75% - 222.83 

2nd year 55% • 156.87 2nd year 55% - 163.41 
1st year 42% - 119.87 1st year 42% - 124.78 

•Column C •Column D 
4th year 88% - 268.22 4th year 88% - 278.43 
3rd year 75% - 228.60 3rd year 75% ■ 237.30 
2nd year 55% - 167.64 2nd year 55% - 174.02 
1st year 42% - 128.02 1st year 42% - 132.89 

•Column A •Column B 
(b) Five Year Term 5th year 88% - 251.15 5th year 88% - 261.45 4th year 75% - 214.05 4th year 75% - 222.83 

3rd year 55% - 156.97 3rd year 55% - 163.41 
2nd year 48% - 136.992nd year 48% - 142.61 
1st year 40% - 114.60 1st year 40% - 118.84 

•Column C •Column D 
5th year 88% - 268.22 5th year 88% - 278.43 
4th year 75% - 228.60 4th year 75% - 237.30 
3rd year 55% - 167.64 3rd year 55% - 174.02 
2nd year 48% - 146.302nd year 48% - 151.87 
1st year 40% - 121.92 1st year 40% - 126.56 

•Column A to operate from the first pay period commencing on or after 6 
October 1983. 

•Column B to operate from the first pay period commencing on or after 6 
April 1984. 

•Column C to operate from the first pay period commencing on or after 6 
April 1985. 

•Column D to operate from the first pay period commencing on or after 4 
November 1985. 

IRON ORE PRODUCTION AND PROCESSING 
(Goldsworthy Mining Limited). 

Award No. 43 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1142 of 1985. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and Goldsworthy Mining Limited; the Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers; Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial 
Union of Workers; the Plumbers and Gasfitters 
Employees' Union of Australia, West Australian 
Branch, Industrial Union of Workers; the Operative 
Painters' and Decorators' Union of Australia, West 
Australian Branch, Union of Workers; Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth; Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch; Australasian Society of 
Engineers, Moulders and Foundry Workers 
Industrial Union of Workers, Western Australian 
Branch, Respondents. 

Order. 
HAVING heard Mr R. A. Keagan on behalf of the appli- 
cant and Mr K.J. Cook on behalf of Goldsworthy 

Mining Limited, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Iron Ore Production and Processing 
(Goldsworthy Mining Limited) Award No. 43 of 
1981 be varied in accordance with the following 
Schedule and that such variation shall have'effect as 
from the beginning of the first pay period 
commencing on or after the 17th day of December 
1985. 

Dated at Perth this 4th day of April 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Part 1 — General. 

1. Clause 12.—Overtime: Delete subparagraph (ix) of 
paragraph (a) and subparagraphs (viii) and (ix) of para- 
graph (e) of subclause (3) and insert in lieu:— 

(3) (a) (ix) An employee who works for more 
than four hours on a specific job/s 
or who replaces an employee for 
half of a shift shall, in addition to 
payment for the time worked on 
call-out, receive a call-out 
allowance of $5.70. 

(e) (viii)Where, pursuant to the provisions 
of this clause, an employer is 
required to supply a meal, to an 
employee free of charge he shall, if 
he is unable to supply that meal, 
pay to the employee $5.70 in lieu 
thereof, but an employee may not 
elect to take payment in lieu of a 
meal when the employer is able to 
supply that meal. 

(ix) An employee who, pursuant to a 
notification on the previous day or 
earlier of a requirement to work 
overtime, has provided himself 
with a meal or meals shall, for each 
such meal not required, owing to 
less overtime being worked than 
was notified, be paid $5.70. 

2. Clause 13.—Shift Work: Delete paragraph (a) of 
subclause (6) and insert in lieu:— 

(6) (a) Subject to the provisions of this clause, an 
employee employed on shift work shall, in addition 
to his ordinary rate of wage, be paid for each hour 
worked — 

(i) If a two or three shift employee: 73 cents 
(ii) If a continuous shift employee: 81 cents. 

3. Clause 14.—Weekend Work: Delete paragraph (a) 
of subclause (2) and insert in lieu:— 

(2) (a) All time worked by Continuous Shift and 
Six Day Employees during the ordinary hours of 
work on Saturday shall be paid for at the rate of 
time and one-half. Afternoon shift on Saturday 
shall be paid for at the rate of time and one-half, 
plus $6.40. 

4. Clause 22.—Distant Work: Delete subclause (4) and 
insert in lieu:— 

(4) An employee who is required to stay away 
from his home for one night, but not more than five 
consecutive nights, shall be entitled to receive $5.70 
for each night away from his home site, providing 
that this clause does not apply to employees who are 
required to remain away from home in accordance 
with their normal roster. 
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5. Clause 27.—Service Payments: Delete this clause 
and insert in lieu:— 

27.—Service Payments. 
(1) Subject to the provisions of this clause each 

adult employee shall, in addition to payments 
otherwise due to him under this Award, be paid 
service pay as follows:— 

Per Week 
3 — 6 months' continuous service $23.30 
6 — 12 months' continuous service 29.(X) 

12 — 18 months' continuous service 40.50 
18 — 24 months' continuous service 46.20 
2 — 3 years' continuous service 55.10 
3—4 years'continuous service 59.90 
4 — 5 years' continuous service 65.80 
5 — 6 years' continuous service 71.50 
6 — 7 years' continuous service 75.20 
7 plus years' continuous service 81.00 

(2) "Continuous Service" has the same meaning 
in this clause as it has in Clause 18.—Long Service 
Leave. 

(3) The payments prescribed in this clause are 
payable for the ordinary hours prescribed in Clause 
11.—Hours of this Award and are not included in 
the ordinary wage for the calculation of overtime or 
penalty rates, but subject to the provisions of this 
Award, form part of the ordinary wage payable 
during annual leave, public holidays, paid sick 
leave, paid special leave and Long Service Leave. 

(4) This clause does not apply to junior 
employees. 

(5) Notwithstanding the provisions of subclause 
(4), for the purposes of this clause apprentices shall 
be deemed to have commenced their employment at 
the commencement of their final year. Apprentices 
who continue their employment with the Company 
after completing their apprenticeship will receive 
subsequent service pay increases. 

6. Clause 28.—Special Rates and Provisions: Delete 
paragraphs (c) and (e) (i) of subclause (1), subclauses (6), 
(10) and (13) to (22) inclusive of this clause and insert in 
lieu:— 

(I) (c) The said allowance shall be paid for each 
hour worked and shall be inclusive of a clothing 
allowance — 

Group 1: 60 cents/hour 
Group 2: 49 cents/hour 
Group 3: 37 cents/hour 
Group 4: 32 cents/hour 
Group 5: 22 cents/hour 

(e) (i) Subject to the provisions of subparagraph 
(ii), where the conditions under which 
work is to be performed are exceptional, 
an employee shall be paid 25 cents per 
hour, in addition to the appropriate 
disability group allowance or any other 
allowance to which he may be entitled. 

(6) An employee engaged on work involving the 
opening-up of house drains or waste-pipes, or on 
work involving the cleaning of septic tanks or dry 
wells shall, in addition to any allowance to which he 
is otherwise entitled under this clause, be paid $2.60 
on any day on which he is so employed, but this 
subclause does not apply to the opening-up of storm 
water drains or other drains of a similar kind. 

(10) An electrical fitter or installer, who is 
required to carry out work as a linesman on poles 
and above the ground, shaU be paid an allowance of 
$2.90 per day on which he is so employed. 

(II) An employee shaU be paid an allowance of 
$1.38 per day on which he/she works at the height of 
15.5 metres or more above the nearest horizontal 
plane, but this provision does not apply to linesmen 
nor to riggers and splicers. 

(13) Hiab Hoist: An employee, other than a crane 
operator, required by the Company to operate a 
Hiab Hoist, subject to his being the holder of the 
appropriate certificate, shall, in addition to any 
other entitlement, be paid an allowance of $2.90 per 
week. This allowance shall continue to be paid 
thereafter as a flat weekly entitlement to the 
employee unless and until the employee is advised by 
the Company that he will no longer be required to 
operate a Hiab Hoist. 

(14) An employee required to:— 
(a) use a jack hammer — 

(i) inside the crusher at Finucane 
Island; 

(ii) unloading ore cars at the train 
unloader; 

(iii) in the apron feeder and centre 
chute: or 

(b) the ground operator using the vacuum 
hose of the ultra vac machine, shall be paid 
a special allowance, in addition to any 
other entitlement, of 25 cents per hour for 
all time spent on such work. 

(15) Pit De-watering allowance: 
(a) A special allowance is payable for 

employees engaged in the duties of 
coupling, uncoupling and carrying out 
minor repairs to the pipe and associated 
equipment in wet and dry conditions; 
during pit de-watering operations 47 cents 
per hour shall be paid to an employee for 
all hours of a shift in which he was actually 
engaged in pit de-watering operations. 

(b) Where an employee is required to work 
inside mine de-watering staging tanks and 
he has not been engaged on the day or shift 
in other mine de-watering duties listed in 
subparagraph (a) of this subclause, he 
shall be paid 47 cents per hour for all hours 
of a day or shift in which he was actually 
engaged in cleaning staging tanks. 

(16) Stockpile Dozing: Dozer operators, whilst 
working on top of stockpiles, shall be paid 25 cents 
per hour for each hour worked, in addition to the 
rate prescribed in subclause (1) (c) of this clause; 

(17) Trades assistants or labourers, engaged on 
sand-blasting inside the Modernair water cooler at 
Goldsworthy power house and inside the 
Goldsworthy crusher mantle, shall be paid an 
additional 34 cents per hour for each hour so 
engaged. 

(18) Ore Handlers at Finucane Island, working in 
screens, apron feeders, enclosed chutes and centre 
chutes or ore handling machines, will be paid an 
additional 25 cents per hour for each hour actually 
worked in those areas. 

(19) Employees engaged on specialised chemical 
cleaning of the Trane Centravac Chillers at Shay 
Gap shall be paid an additional 34 cents per hour for 
each hour so engaged. 

(20) Track maintenance employees who are 
required to use a heavy pneumatic spike driver or 
pneumatic sleeper boring machine shaU be paid 25 
cents per hour whilst so engaged. This allowance 
shall be in addition to the group disabilities payable. 

(21) A shovel operator who is required to operate 
a shovel in water, where he is unable to see the floor 
of the mine, shall be paid 19 cents per hour for each 
hour so engaged. 

(22) Shay Gap crusher employees, while screening 
is being carried out, shall be paid 25 cents per hour 
for all hours worked. 

(23) Employees required to wear fully enclosed 
protective equipment which has an external air 
support system, as part of the protective equipment, 
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then worn by the employee, will be paid an 
allowance of 60 cents per hour while employed on 
work which requires them to wear such protective 
equipment. 

7. Clause 30.—Wages — Subclause (2) (d) AWU Drill 
and Blast Section: Delete "Driller Grade IV $285.00" 
and insert in lieu, "Driller Grade IV $295.80". 

8. Clause 30.—Wages: Delete paragraphs (f), (g), (h), 
(j) to (r) inclusive of subclause (2) and subclause (5) and 
insert in lieu:— 

(2) (f) Experienced Tradesman's Allowance: 
Tradesmen employed in classifications listed in 
paragraph (iii) of this subclause shall — 

(i) After 12 months' continuous service be 
paid an all-purpose rate of $6.30 per week. 

(ii) After two years' continuous service, be 
paid an extra all-purpose rate of $4.70 per 
week, to total $11.00 per week. 

(iii) Painters, Carpenters, Plumbers, Brick- 
layers, Boilermaker/Welders, Fitters and 
Turners, Fitters, Refrigeration Fitters/ 
Mechanics, Welders, Panel Beaters 
and/or Spray Painters, Mechanical 
Fitters, Motor Mechanics, Machinists — 
First Class, Electrical Fitters, Electrical 
Installers, Automotove Electrical Fitters, 
Sheet Metal Workers, Fitters — Fuel 
Injection appointed as such, Brake Equip- 
ment Fitters — Railway Instrument 
Makers and/or Repairers, Radio and 
Telephone Technicians and Servicemen, 
Electricians — Special Class appointed as 
such, Industrial Electricians appointed as 
such, Radio Communications Electronic 
Technicians, Linesmen, Tele-communica- 
tions Technicians, and Plant Mechanics. 

(g) Tool Allowance: 
(i) Tradesmen employed in classifications 

listed in subparagraph (ii) of this para- 
graph shall be paid an all-purpose rate of 
$7.90 per week. 

(ii) Painters, Carpenters, Plumbers, Brick- 
layers, Boilermaker/Welders, Fitters and 
Turners, Fitters, Refrigeration Fitters/ 
Mechanics, Welders, Panel Beaters 
and/or Spray Painters, Mechanical 
Fitters, Motor Mechanics, Machinists — 
First Class, Electrical Fitters, Electrical 
Installers, Automotive Electrical Fitters, 
Sheet Metal Workers, Fitters — Fuel 
Injection appointed as such, Brake Equip- 
ment Fitters — Railway Instrument 
Makers and/or Repairers, Radio and 
Telephone Technicians, Electricians — 
Special Class appointed as such, Industrial 
Electricians appointed as such, Linesmen 
and Radio, Telephone Servicemen, 
Telecommunications Technicians, Radio 
Communications Electrical Technicians 
and Plant Mechanics. 

(iii) This allowance shall not be paid where the 
employer supplies the employee with all 
necessary tools. 

(iv) An employee in receipt of this allowance 
shall provide himself with all basic and 
appropriate tools, kept in suitable 
condition, for the performance of his 
work. 

(v) An employee who fails to supply himself 
with all basic and appropriate tools shall 
not be entitled to this allowance until he 
complies with subparagraph (iv). 

(vi) The previous practice of the employer 
replacing worn-out and stolen tools shall 
be replaced by this subparagraph. 

(h) Running Shed Allowance: Tradesmen and 
their Assistants engaged on trip maintenance work, 
when employed on maintenance and repair work on 
diesel electric locomotive engines (other than work 
performed at a work bench), shall be paid an all- 
purpose allowance of $17.90 per week for the life of 
the Award. 

NOTE: This payment is in lieu of all special rates 
and disabilities otherwise payable under this Award. 

(j) Goldsworthy Mining Flexibility and Training 
Allowance: In recognition of the flexibility that is 
provided which results in an increase in training 
requirements. 

Employees who are not eligible for the 
experienced tradesmen or ticketed operators 
allowance, are entitled to an all purpose allowance 
of — 

(i) $2.37 per week (six cents per hour). (After 
12 months in that classification); or 

(ii) $2.76 per week (seven cents per hour). 
(After 24 months in that classification). 

(aa) Payment of the above allowance is 
dependent upon employees provid- 
ing flexibility and training, within 
the classifications of the Union 
concerned, to the extent of their 
training and competence, 

(bb) Employees who transfer, from one 
site to another or into another 
classification, in which the contract 
of employment restricts that 
employee from carrying out duties 
within their previous classification, 
are not entitled to the provisions of 
(i) or (ii) above until they have 
served 12 months in that 
classification. 

(cc) Additionally, this allowance is not 
payable for any employee who is 
not ready, willing and available to 
work in any classification covered 
by their Union and within his/her 
competence at any time that they 
may be required to do. 

(k) A Shift Tradesman (as defined) shall be paid a 
margin of $10.60 per week in addition to the 
appropriate wage for his classification. 

(1) Plumbers' Registration Allowance: A 
registered plumber will be entitled to an all purpose 
allowance of $14.60 per week. 

(m) Electrician's Licence Allowance: 
(i) An Electrical Fitter or an Electric Installer 

or other Electrical Tradesman as the case 
may be, who has successfully completed 
his apprenticeship and who has obtained 
by examination and continues to possess a 
current State Energy Commission of WA 
"licence" of not less than B class standard 
shall, in addition to the wage prescribed by 
subclause (2) (b) of this clause, be paid an 
allowance of $11.40 per week. 

(ii) Dual Licence Allowance — An Electrical 
Tradesperson who holds a licence which is 
endorsed for both fitting and installing 
work, shall be paid an allowance, at the 
rate of $11.40 per week in respect of any 
week in which the Tradesperson is allo- 
cated and performs both fitting and 
installing work. This allowance is payable 
in addition to the Electricians licence 
allowance. 

(iii) Special Permit — An apprentice who has 
completed his/her fourth year of 
apprenticeship and who holds a special 
permit enabling him/her to perform the 
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same range of work provided by the "B" 
class licence shall be entitled to a flat 
weekly payment of $11.40 per week until 
such time as he/she is eligible to qualify for 
the "B" class licence. 

(iv) Restricted Licence — A Fitter/Refrigera- 
tion, Instrument Maker and/or Repairer 
or Electronics Tradesman who holds an 
appropriate restricted electrical licence 
pursuant to Regulations 22 and 23 of the 
Electricity Act regulations shall be paid a 
flat weekly allowance of $5.70. The allow- 
ance is not payable in respect of electrical 
permits. 

(v) The allowance specified herein shall not 
compound by overtime penalty rate or 
weekend holiday shift premium addition. 

(n) (Note Award 43/81 now being amended does 
not have a subclause N.) 

(o) PHED In-Charge Allowance: An all-purpose 
allowance of $9.10 per week shall be paid to power 
hours Engine Drivers in Charge. 

(p) Single Operative Power House Allowance: In 
a power house manned by one Power House Engine 
Driver, that employee, in addition to his normal 
classification, shall be paid an additional $3.40 per 
week all purpose rate. In a power house which is 
normally manned by more than one engine driver, 
on any occasion when it is manned by one driver, he 
shall be entitled to claim eight cents in addition to 
his normal hourly rate whilst so engaged. 

(q) Ticket Operator's Allowance: An 
employee:— 

(i) who is either a Ticketed Shovel Operator, 
or Unrestricted Certificated Crane 
Operator, or Locomotive Driver, or 
Power Station Engine Driver, and has 
been operating equipment which requires 
one of the above certificates, and 

(ii) is prepared to continue with the normal 
training procedure, and 

(iii) is available, subject to the provisions of 
Clause 7 (10) (b), to work on any job for 
which he has been trained, and 

(iv) in his Department is available to be trained 
in work, subject to the provisions of 
Clause 7 (10) (b), which may be currently 
outside his range of skills, 

will, in recognition of the foregoing, be paid a 
Ticketed Operator's Allowance of — 

(aa) after 12 months' continuous service in that 
classification, an all-purpose rate of $6.30 
per week, 

(bb) after two years' continuous service in that 
classification an all-purpose rate of a 
further $4.70 per week to total $11.00 per 
week. 

(r) Coded Welders Allowance — Finucane 
Island: A boilermaker welder who has successfully 
completed his/her apprenticeship and who has 
obtained by examination and continues to possess a 
current Australian Standard Code Certificate 
Number 3E, shall be paid an allowance of $5.30 per 
week extra. This allowance is a flat payment 
allowance and will be paid for each hour worked 
including overtime. Because the need for these skills 
is rare, there will be a maximum of two appoint- 
ments to this classification at any one time. 
However, if there is specific work in the future 
requiring this skill at another GML site, the work 
would be carried out by the welders receiving this 
allowance. 

(5) Construction Allowance: An all purpose 
disabilities allowance of $5.30 per week shall be paid 
to employees when employed on construction work. 
This allowance shall not apply to employees 
employed in a shop. 

9. Clause 32.—Redundancy of Employees: Delete 
paragraph (j) of subclause (10) and insert in lieu:— 

(10) (j) The Company will arrange for the trans- 
portation of employees' personal effects including 
tools, but excluding boats, vehicles, caravans, 
sheds, garages and the like, to the location 
applicable in subclause (10) (h). 

Married employees who wish to transport their 
own personal effects will receive $693.80 and single 
employees $346.90. 

The provisions of this subclause do not apply in 
cases where the new employer accepts this 
responsibility. 

10. Clause 37.—Cyclone Shut-Down: Delete 
subclause (a) and insert in lieu:— 

(a) An employee who is required to remain at 
work, or who is called out to work during a red alert 
as a result of a cyclone, shall be paid double his 
normal single hourly rate for each hour worked, 
except where this award provides for a higher rate 
and, in addition, he shall be paid $29.00 for each 
eight hours he remains at work during that red alert. 

Part II — Railway Traffic Operations. 

1. Clause 5.—Allowances: Delete this clause and 
insert in lieu:— 

(5) Allowances: 
(a) Hostling — Locomotive drivers and 

observers who are required to hostle 
locomotives for running shall be paid 34 
cents for all hours worked. 

(b) Trip — Locomotive crews who are 
required to work a trip as defined shall, for 
each day or shift, be entitled to claim — 

Drivers: $23.30 
Observers: $20.30 

(c) Yard — Locomotive crews who are 
required to carry out duties from which 
they cannot qualify for a trip allowance 
shall, for each day or shift, be entitled to 
claim $8.10. 

(d) The abovementioned hostling allowance 
will be in lieu of any entitlements due 
under Clause 28.—Special Rates and Pro- 
visions of Part 1. 

2. Clause 8.—Overtime: Delete subclause (i) and insert 
in lieu:— 

(i) Where, pursuant to the provisions of this 
clause, an employer is required to supply a meal to 
an employee free of charge, he shall, if he is unable 
to supply that meal, pay to the employee $5.70 in 
lieu thereof, but an employee may not elect to take 
payment in lieu of a meal when the employer is able 
to supply that meal. Any dispute as to the suitability 
of meals supplied by the employer pursuant to this 
paragraph shall be determined by the Commission. 

3. Clause 9.—Distant Work: Delete paragraph (d) and 
insert in lieu:— 

(d) An employee who is required to stay away 
from his home site for one night, but not more than 
five consecutive nights, shall be entitled to receive 
$5.70 for each night away from his home site, pro- 
viding that this clause does not apply to employees 
who are required to remain away from home in 
accordance with their normal roster. 
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IRON ORE PRODUCTION AND PROCESSING 
(Mt Newman Mining Co Pty Limited). 

Award No. A29 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
. INDUSTRIAL RELATIONS COMMISSION. 

No. 358 of 1985. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and Mt Newman Mining Co Pty Ltd, Respondent. 

Order. 
HAVING heard Mr R.A. Keegan on behalf of the appli- 
cant and Mr O.L. Ihlein on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent 
with respect to Observers, hereby orders — 

1. That the interim order of the Commission in 
respect of this application, dated the 16th day of 
August 1985, be canceUed; 

2. That the Iron Ore Production and Processing 
(Mt Newman Mining Co Pty Limited) Award No. 
A29 of 1984 be varied in accordance with the 
attached schedule and that such variation shall have 
effect as from the beginning of the first pay period 
commencing on or after 14 May 1985. 

Dated at Perth this 21st day of April 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Part H. 

Clause 14.—Long Train and Locotrol Allowances: 
Add a new subclause (6) to this clause as follows: 

(6) Locomotive crews employed on banking 
duties on banker engines shall be paid, in the case of 
a Driver, an allowance of $4.00, and in the case of 
an Observer, $2.80, for each train banked. 

Schedule. 
Clause 22.—Allowances: Delete this clause and insert 

the following in lieu: 
22. —Allowances. 

(1) Where an employee is required to sort foul 
linen an extra allowance of 24 cents per hour will be 
paid whilst so employed on this type of work. 

(2) Where an employee is required to make up or 
repair linen or industrial garments an extra 
allowance of 18 cents per hour will be paid whilst so 
employed on this type of work. 

LIFT INDUSTRY 
(Electrical and Metal Trades). 

Award No. 9 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 192 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Otis Elevators Pty Ltd and Others, Respondents. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the appli- 
cant and Mr M. Crofts on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Lift Industry (Electrical and Metal 
Trades) Award No. 9 of 1973 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
19th day of March 1986. 

Dated at Perth this 21st day of April 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

LAUNDRY WORKERS. 
Award No. 29 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1075 of 1985. 

Between Metropolitan Laundry Employees' Industrial 
Union of Workers, Applicant and Also Linen 
Service Pty Ltd and Others, Respondents. 

Order. 
HAVING heard Dr S. Kennedy on behalf of the Appli- 
cant and Mr S.J. Kenner on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Laundry Workers Award No. 29 of 1981 
be varied in accordance with the following Schedule 
and that such variation shall have effect as and from 
the first pay period commencing on or after 12 
March 1986. 

Dated at Perth this 14th day of March 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 18.—Fares and Travelling Time: Delete sub- 

clause (2) of this clause and insert in lieu:— 
(2) A worker to whom subclause (1) of this clause 

does not apply and who is engaged on construction 
work or regular repair service and/or maintenance 
work shall be paid an allowance in accordance with 
the provisions of this subclause to compensate for 
excess fares and travelling time from the worker's 
home to his place of work and return: 

(a) On places within a radius of 50 kilometres 
from the GPO, Perth — $7.10 per day. 

(b) For each additional kilometre up to 60 
kilometres — 36 cents per kilometre. 

(c) Subject to the provision of paragraph (d) 
work performed at places beyond 60 kilo- 
metres from the GPO, Perth shall be 
deemed to be outside work unless the 
employer and the workers, with the 
consent of the Union, agree in any 
particular case that the travelling 
allowance for such work shall be paid 
under this clause in which case an 
additional allowance of 36 cents per 
kilometre shall be paid for each kilometre 
in excess of 60 kilometres. 
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(d) In respect to work carried out from an 
employer's depot situated more than 60 
kilometres from the GPO, Perth, the main 
Post Office in the town in which such 
depot is situated shall be the centre for the 
purpose of calculating the allowance to be 
paid. 

(e) Where transport to and from the job is 
provided by the employer from and to his 
depot or such other place more convenient 
to the worker as is mutually agreed upon 
between the employer and worker, half the 
above rates shall be paid; provided that the 
conveyance used for such transport is pro- 
vided with suitable seating and weather- 
proof covering. 

2. Clause 19.—Distant Work: Delete subclause (7) of 
this clause and insert in lieu: 

(7) Where a worker, supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $6.30 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates 
whether or not suitable transport is supplied by the 
employer. 

MINERALS PRODUCTION (Salt) INDUSTRY. 
Award No. 36 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 4 of 1986. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, 
Applicant and Shark Bay Salt Joint Venture, 
Respondent. 

Order. 
HAVING heard Mr N. Cinquina on behalf of the appli- 
cant and Mr M.R. Crofts on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 

' hereby orders — 

That the "Salt Production and Processing, Shark 
Bay Salt Joint Venture, Gypsum Production and 
Processing, Agnew Clough Ltd Useless Loop" 
Order No. 84 of 1983 be varied in accordance with 
the following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 4th day of 
November 1985. 

Dated at Perth this 19th day of March 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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Schedule. 
Clause 25.—Wages: Delete this clause and insert in 

lieu: 
25.—Wages. 

(1) The minimum weekly rates payable to adult 
employees covered by this Order shall be as 
follows:— 

Rate 
per week 

Classification $ 
Tradesmen, including — 
Fitter 
Fitter and Turner 
Motor Mechanic 
First Class Machinist 
Boilermaker L 358.50 
Plant Mechanic f 
Refrigeration Fitter 
Electrical Fitter 
Automotive Electrical Fitter 
First Class Welder 
Carpenter  358.50 
Plumber  358.50 
Tool Storeman  311.20 
Trades Assistant  294.00 
Labourer  275.50 
General Hand 1   257.90 
General Hand 2   264.30 
General Hand 3   270.90 
Process Operator 1   277.60 
Process Operator 2  283.00 
Plant Operator 1   294.70 
Plant Operator 2  299.60 
Plant Operator 3   308.50 
Plant Operator 4  314.20 
Plant Operator 5  318.80 

. Plant Operator 6  326.30 
Experienced Cook  325.50 
Cook  283.00 
Mess Attendant  257.90 
Laboratory Attendant  338.70 

(2) Leading Hand: In addition to the appropriate 
total wage prescribed in subclause (1) of this clause, 
a Leading Hand shall be paid — 

$ 
(a) If placed in charge of not less 

than three and not more than 
10 other employees  12.50 

(b) If placed in cjiarge of more 
than 10 and not more than 20 
other employees  18.90 

(c) If placed in charge of more 
than 20 other employees  24.40 

(3) Engine Driving Classifications — 
(a) Internal Combustion Engine 

Driver  332.00 
(b) Mobile Crane Driver — 

Lifting capacity over five tonnes 
but not exceeding 10 tonnes  310.20 

(c) Additions to wage rates 
prescribed in subclause (3) of 
this clause shall apply to an 
Engine Driver as hereinafter 
specified — 

(i) attending to refrigerating 
and/or air compressor or 
compressors   14.90 

(ii) attending to an electric 
generator or dynamo 
exceeding 10 kw capacity 14.90 

(iii) attending to switchboard 
where the generating 
capacity is 350 kw or 
over   4.70 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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$ 
(iv) attending to a boiler or 

boilers   14.90 
(4) The Federated Engine Drivers' and Firemen's 

Union reserve the right to all classifications covered 
under the Engine Drivers' (Salt Mining) Award No. 
43 of 1968 should there be similar classifications or 
employment in the future in this Industry according 
to and in addition to the terms of Clause 4.—Area 
and Scope and Clause 25.—Wages, subclause (3) 
Engine Driving Classifications. 

MUSICIANS GENERAL (State). 
Award No. A5 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1080 of 1986. 

Between the Western Australian Hotels Association 
Incorporated (Union of Employers), Applicant and 
the Musicians Union of Australia, Perth Branch 
(Union of Employees), Respondent. 

Order. 
HAVING heard Mr P. Creighton (of Counsel) on behalf 
of the Applicant, and Mr P. Woodward on behalf of the 
Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it by the Industrial Relations 
Act 1979, hereby orders — 

That the Western Australian Hotels Association 
Incorporated (Union of Employers) be joined as 
parties to the Musicians General (State) Award No. 
5 of 1985, with effect on and from the 21st day of 
February 1986. 

Dated at Perth this 10th day of April 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

PAINT AND VARNISH MAKERS'. 
Award No. 22 of 1957. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 937 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Dulux Australia 
Limited and Others, Respondents. 

Order. 
HAVING heard Dr S. Kennedy on behalf of the appli- 
cant and Mr S.J. Kenner on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Paint and Varnish Makers' Award No. 
22 of 1957 be varied in accordance with the 
following schedule and that such variation shall 
have effect as and from the first pay period 
commencing on or after 12 March 1986. 

Dated at Perth this 14th day of March 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 6.—Meal Money: Delete this clause and insert 

the following in lieu:— 
6.—Meal Money. 

An employee required to work overtime for more 
than two hours without being notified on the 
previous day or earlier that he/she will be required 
to work, shall be supplied with a meal by the 
employer or paid $4.60 for a meal. 

If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the 
employer shall, unless he/she has notified the 
employees concerned on the previous day or earlier 
that such second or subsequent meal will also be 
required, provide such meals or pay an amount of 
$4.60 for each second or subsequent meal. 

No such payments need to be made to employees 
living in the same locality as their workshops who 
can reasonably return home for such meals. 

If an employee in consequence of receiving such 
notice has provided him/herself with a meal or 
meals and is not required to work overtime or is 
required to work less overtime than notified, he/she 
shall be paid the amounts above prescribed in 
respect of the meals not then required. 

PASTRYCOOKS. 
Award No. 24 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 820 of 1985. 

Between West Australian Bakers', Pastrycooks' and 
Confectioners' Union of Workers, Applicant and 
Boans Limited and Others, Respondents. 

Order. 
HAVING heard Mr J.H. Watterston on behalf of the 
applicant and Mr B.P. McCarthy on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Pastrycooks' Award No. 24 of 1981 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 6th day of February 1986. 

Dated at Perth this 21st day of March 1986. 

(Sgd.) B.J. COLLIER, 
[L. S. ] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu:— 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Definitions. 
6. Contract of Service. 
7. Hours. 
8. Overtime. 
9. Additional Rates. 
10. Wages. 
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11. Supplementary Payments. 
12. Location Allowance. 
13. Payment of Wages. 
14. Time and Wages Record. 
15. Right of Entry. 
16. Posting of Award and Union Notices. 
17. Part-Time Workers. 
18. Sickness and Injury Leave. 
19. Annual Leave. 
20. Public Holidays. 
21. Long Service Leave. 
22. Compassionate Leave. 
23. Maternity Leave. 
24. General Conditions and Limitations. 
25. No Reduction. 
26. Aged and Infirm Workers. 
27. Higher Duties. 
28. Apprentices. 
29. Liberty to Apply. 
30. Settlement of Disputes Procedures. 
31. Junior Employees — Special Orders. 

Schedule of Respondents. 
2. Clause 7.—Hours: Delete this clause and insert in 

lieu:— 
7.—Hours. 

Section A. 
(1) (a) Subject to the provisions of this clause, the 

ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following basis: 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(b) The ordinary hours of work shaU be worked 
over any five days of the week or 10 per fortnight. 
Two clear days off per week shall be granted to each 
worker and one shall be either a Saturday or a 
Sunday provided that such days off need not 
necessarily be consecutive days. 

(2) The ordinary hours prescribed in subclause (1) 
of this clause can be arranged so that, on one day of 
the week, up to nine ordinary hours can be worked. 
When other than eight ordinary hours is to be per- 
formed on any one day, employees shall be notified 
of the decision prior to the conclusion of the pre- 
ceding day's work. 

(3) Except for doughmaking the ordinary hours 
prescribed in subclause (1) of this clause shall be 
worked between the hours specified as follows:— 

(a) On Monday to Wednesday the starting 
time shall not be earlier than 12.01 a.m. 
with a finishing time of not later than 6.00 
p.m. 

(b) On Thursday the starting time shall be not 
earlier than 12.01 a.m. with a finishing 
time of not later than 6.00 p.m. with a 
further starting time of not earlier than 
10.00 p.m. on that day, which shall then be 
counted as time worked on a Friday with a 
finishing time of not later than 6.00 p.m. 
on that day. 

(c) On Saturday the starting time shall not be 
earlier than 10.(X) p.m. on the preceding 
Friday with a finishing time of not later 
than 12 noon on that day. Time worked 
between 10.00 p.m. and 12 midnight shaU 
be counted as time worked on a Saturday. 

(4) The provisions of this clause may be varied by 
agreement between the union and the employer and, 
failing agreement between the parties concerned, 
either of the parties may apply to a Board of 
Reference to so vary the times. 

(5) Workers may be employed in ordinary hours 
between 6.00 p.m. and 9.00 p.m. daily for the 
purpose of cleaning duties only. 

(6) Except in the case of doughmaking, no broken 
shift shall be worked in any bakehouse. 

(7) A worker shall be allowed a meal break of not 
less than half of an hour nor more than one hour 
every four hours worked by him. The first meal 
break shall be taken at such time as is convenient 
after the completion of three hours and before the 
completion of five hours' work. Such meal breaks 
shall not be included as working time. 
Section B — Implementation of 38-Hour Week. 

(1) In each plant, an assessment should be made 
as to which method of implementation best suits the 
business and the proposal shall be discussed with the 
employees concerned. 

(2) Where an employer implements the 38-hour 
week at a date later than the first pay period 
commencing on or after 6 February 1986 an 
employee shall become entitled to a payment at the 
date of implementation, which shall accrue at the 
rate of two ordinary hours' pay for each week of 40 
ordinary hours that is worked after 6 February 1986. 
Provided that in any such week, where less than 40 
ordinary hours are worked, then the rate of two 
ordinary hours' pay shall be reduced proportionate- 
ly, except where an employee is absent from duty in 
a circumstance that entitles him to payment for the 
absence pursuant to other provisions of the award. 

(3) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of workers in the plant or establishment 
concerned. 

(4) Except as provided in subclause (5) of this 
clause, the method of implementation of the 
38-hour week may be any one of the following — 

(a) by workers working less than eight 
ordinary hours each day; or 

(b) by workers working less than eight 
ordinary hours on one or more days each 
week; or 

(c) by fixing one day of ordinary working 
hours on which all workers will be off duty 
during a particular work cycle; or 

(d) by rostering workers off duty on various 
days of the week during a particular work 
cycle so that each worker has one day of 
ordinary hours off duty during that cycle. 

(e) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 20.— 
Public Holidays, of this award. 

(5) Notice of Days Off Duty: Except as provided 
in subclause (5) of this clause, in cases where, by 
virtue of the arrangement of his ordinary working 
hours, a worker in accordance with paragraphs (c) 
and (d) of subclause (4) of this clause, is entitled to a 
day off duty during his work cycle, such worker 
shall be advised by the employer at least four weeks 
in advance of the day he is to take off duty. 

(6) (a) An employer, may substitute the day a 
worker is to take off in accordance with paragraphs 
(c) and (d) of subclause (4) of this clause, for 
another day in the case of a breakdown in machinery 
or a failure or shortage of electric power or to meet 
the requirements of the business in the event of rush 
orders or some other emergency situation. 

(b) An employer and worker may by agreement 
substitute the day the worker is to take off for 
another day. 

(c) An employer may institute a banking system 
of Rostered Days Off. 

Employees would therefore work on what would 
normally have been their rostered day off and 



accrue an entitlement to bank a rostered day off to 
be taken at a mutually convenient time for both the 
employee and the employer. 

No payments or penalty payment shall be made to 
employees working under this substitute banked 
Rostered Days Off. However, the employer will 
maintain a record of the number of Rostered Days 
banked and will apply the Average Pay System 
during the weeks when an employee elects to take a 
banked Rostered Day Off. 

Employees terminating prior to taking any 
banked Rostered Day(s) Off shall receive the 
following: 

Average weekly pay x Number of banked 
5 Substitute Days 

Section C — Procedures for In-Plant Discussions. 
(1) Procedures shall be established for in-plant 

discussions between the employer and the Union, 
the objective being to agree on the method of imple- 
menting a 38-hour week and entailing an objective 
review of current practices to establish where 
improvements can be made and implemented. 

(2) The procedures should allow for in-plant 
discussions to continue even though all matters may 
not be resolved by 6 February 1986. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and under- 
standings to all employees, including the over- 
coming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in-plant. 

(5) In cases where agreement cannot be reached 
in-plant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved in-plant, a formal monitoring procedure 
shall apply. 
Section D — Exemption from 38-Hour Week 
Provisions. 

Employers bound by the award may seek an 
exemption from the 38-hour week provisions on the 
basis that the provisions will have a serious detri- 
mental effect on their business. 

Such application seeking an exemption must be 
lodged with the registrar of the WA Industrial 
Relations Commission by 6 March 1986. 

The lodging of such an application will place a 
moratorium on the implementation of the 38-hour 
week such that those provisions will not apply to the 
employer concerned. 

If after the hearing of an employer's application 
the Commission determines that the 38-hour week 
should apply then for each week of 40 hours worked 
after 6 February 1986, the employer shall make a 
payment to each employee affected by the award of 
an amount equal to two hours' pay at the ordinary 
rate. 

3. Delete Clause 10.—Wages and insert in lieu thereof 
the following:— 

10.—Wages. 
The minimum weekly rates of wages payable to 

workers covered by this Award shall be:'— 
Classifications Rates Per Week 

(1) (a) Adult Males $ 
(i) Single hand Pastrycook  277.00 
(ii) Pastrycook   271.20 
(hi) Assistant   245.10 

(b) Adult Females 
(i) Cake Decorator  269.20 
(ii) Pastrycook Qualified  271.20 
(hi) Pastrycook   256.70 
(iv) Assistant   245.10 

(2) Junior Workers: Junior workers shall be paid 
the following percentage of the rate prescribed for 
an Assistant. 

% 
Under 16 years of age  40 
16 to 17 years of age  50 
17 to 18 years of age  60 
18 to 19 years of age  70 
19 to 20 years of age  80 
20 to 21 years of age  90 

(3) Apprentices — (Percentage of Tradesman's 
Rate per week) — 

Four Year Term — % 
First year  42 
Second year  55 
Third year  75 
Fourth year  88 

3 Vi Year Term — 
First six months  42 
Next year  55 
Next year  75 
Final year  88 

Three Year Term — 
First year  55 
Second year  75 
Third year  88 

Tradesman's rate shall mean the wage prescribed 
in this Award for the classification "Pastrycook — 
male". 

(4) Minimum Wage: Notwithstanding the provi- 
sions of this award, no male worker (including an 
apprentice), 21 years of age or over, shah be paid 
less than $202.20 per week as his ordinary rate of 
pay in respect of the ordinary hours of work pre- 
scribed by this award and no female worker 21 years 
of age or over shall be paid less than $202.20 per 
week as her ordinary rate of pay in respect of the 
ordinary hours of work prescribed by this award, 
but that minimum rate of pay does not apply where 
the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$202.20. 

Where the said minimum rate of pay is applicable 
the same rate shall be payable on holidays, during 
annual leave, sick leave, long service leave and any 
other leave prescribed by this award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay, it shall be calculated upon the rate 
prescribed in this award for the classification in 
which the worker is employed. 

(5) Leading Hand: In addition to the rates pre- 
scribed by this clause a leading hand shall be paid 
per week if placed in charge of:— 

(a) Less than four other workers ... 8.70 
(b) Four or more but not more than 

10 other workers  13.90 
(c) More than 10 but not more than 

20 other workers  21.30 
(d) More than 20 other workers  27.50 

(6) Casual Workers: In addition to the rate pre- 
scribed by this clause a casual worker shall be paid a 
loading of 20 per cent. The loading shall not be 
included in the wage for the purpose of calculating 
an entitlement to any additional payment provided 
by Clause 9.—Additional Rates of this Award. 
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4. Delete Clause 11.—Supplementary Payments and 
insert in lieu thereof the following:— 

11.—Supplementary Payments. 
(1) Subject as hereinafter provided this clause 

applies to apprentices and to workers employed in 
the undermentioned classifications, namely: 

Singlehand Pastrycook 
Pastrycook (Male) 
Female Pastrycook Qualified 

(2) In addition to the rates payable under the pro- 
visions of this award, other than this provision — 

(a) a worker, other than an apprentice, 
employed in a classification mentioned in 
subclause (1) of this clause shall be paid 
$30.40 per week; and 

(b) an apprentice shall be paid per week a per- 
centage of $30.40 being the percentage 
which appears against his year of 
apprenticeship in subclause (3) of Clause 
10 of this Award, 

in each case for all purposes of this award: Provided 
that the amount payable to any worker pursuant to 
the foregoing provisions of this subclause shall be 
reduced by the amount of any payment being made 
to that worker in addition to the said rates otherwise 
than pursuant to the provisions of this subclause, 
whether such payment is being made by virtue of 
any order, industrial agreement or other agreement 
or arrangement. 

(3) The rate prescribed in this award for any 
classification mentioned in subclause (1) of this 
clause is not amended by this clause and shall not, 
for the purpose of any other award, order, 
industrial agreement or other agreement or arrange- 
ment, be deemed to have been so amended. 

5. Clause 13.—Payment of Wages: Delete this clause 
and insert in lieu:— 

13.—Payment of Wages. 
(1) Employee who actually works 38 ordinary 

hours each week: In the case of an employee whose 
ordinary hours of work are arranged so that he 
works 38 ordinary hours each week, wages shall be 
paid weekly. 

(2) Employee who works an average of 38 
ordinary hours each week: In the case of an 
employee whose ordinary hours of work are 

in 

(c) An employee who has not taken the Day 
Off due to him during the work cycle in 
which employment is terminated, the 
wages due to that employee shall include a 
total of hours accrued toward that day off 
during that work cycle for which payment 
has not already been made. 

(d) Where the employee has taken a Day Off 
during the work cycle in which 
employment is terminated, the wages due 
to that employee shall be reduced by the 
total of hours for which payment has 
already been made but which have not 
accrued toward that Day Off during the 
work cycle. 

(4) Payment for Day Off. 
(a) An employee who is absent from duty 

other than on a public holiday or day in 
lieu thereof, paid sick leave, or bereave- 
ment leave shall have his payment for any 
Day Off duty occasioned by section B 
subclause (1) of Clause 7.—Hours of this 
award reduced proportionately. 

(5) Method of Payment: An employee may be 
paid his wages by cheque or into his bank or 
building society account where wages continue to be 
paid in cash, payment may be made during the 
employees time. 

(6) It shall be shown by way of wage slip or on the 
pay packet, the following:— 

(a) the gross amount paid; 
(b) the amount paid for penalty loading; 
(c) the amound paid for overtime; 
(d) the amount deducted for taxation; 
(e) any other deductions; 
(f) the nett wage. 

6.—Clause 18.—Sickness and Injury Leave: Delete 
this clause and insert in lieu:— 

18.—Sickness and Injury Leave. 
(1) (a) An employee who is unable to attend or 

remain at his place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

ranged so that he works an average of 38 ordinary 
>urs each week during a particular work cycle, 
ages may be paid weekly according to a weekly 
'erage of ordinary hours worked even though 
ore or less than 38 ordinary hours may be worked 
any particular week of the work cycle. 
(3) Commencement and Termination of 
nployment. 

(a) An employee who lawfully leaves his 
employment or is dismissed for reasons 
other than misconduct shall be paid all 
moneys due to him at the termination of 
his service with the employer, before 
leaving the employers premises or 
alternatively (except in the case of casual 
employees) a cheque for the amount due 
may be forwarded to the employees last 
known address within 48 hours of such 
termination. 

(b) An employee who commences employ- 
ment during a work cycle shall either: 

(i) receive payment for any Day Off 
duty occasioned by Clause 7.— 
Hours only for the hours accrued 
toward that day off during the 
work cycle; 

(ii) be paid for the hours actually 
worked in that work cycle and not 
be granted a day off with pay. 

(b) An employee who works an average of 38 
ordinary hours each week during a particular work 
cycle shall be entitled to pay during such absence 
calculated as follows: 

duration of absence 
ordinary hours normally 
worked that day 

appropriate weekly rate 

An employee shall not be entitled to claim 
payment for personal ill health or injury nor will his 
sick leave entitlement be reduced if such ill health or 
injury occurs on the week day he is to take off duty 
occasioned by Clause 7.—Hours of this award. 

(c) Notwithstanding the provisions of paragraph 
(b) of this subclause an employer may adopt an 
alternative method of payment of sick entitlements 
where the employer and the majority of his 
employees so agree. 

(d) Entitlement to payment shall accrue at the 
rate of one-sixth of a week for each completed 
month of service with the employer. 

(e) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his entitlement to paid sick leave, payment may be 
adjusted at the end of that year of service, or at the 
time the employee's services terminate, if before the 
end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 
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(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the worker if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that a worker shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the worker shall, as soon as reasonably 
practicable, advise the employer of his inability to 
attend for work, the nature of his illness or injury 
and the estimated duration of the absence. Provided 
that such advice, other than in extraordinary 
circumstances shall be given to the employer within 
24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a 
worker who fails to produce a certificate from a 
medical practitioner dated at the time of the absence 
or who fails to supply such other proof of the illness 
or injury as the employer may reasonably require, 
provided that the worker shall not be required to 
produce a certificate from a medical practitioner 
with respect to absences of two days or less, unless 
after two such absences in any year of service the 
employer requests in writing that the next and subse- 
quent absences in that year if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to a worker who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and a worker may 
apply for and the employer shall grant, paid sick 
leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the worker was confined to his place of residence or 
a hospital as a result of his personal ill health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a registered 
medical practitioner that he was so confined. Pro- 
vided that the provisions of this paragraph do not 
relieve the worker of the obligation to advise the 
employer in accordance with subclause (3) of this 
clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he pro- 
ceeded on annual leave and shall not be made with 
respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the worker or, failing agreement, 
shall be added to the worker's next period of annual 
leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 
19.—Annual Leave of this Award. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 19.—Annual Leave of 
this Award shall be deemed to have been paid with 
respect to the replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the worker's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 59 of the Western 
Australian Industrial Gazette at pages one to six, the 
paid sick leave standing to the credit of the worker at 

the date of transmission from service with the trans- 
mitter shall stand to the credit of the worker at the 
commencement of service with the transmittee and 
may be claimed in accordance with the provisions of 
this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to workers who are entitled to 
payment under the Workers' Compensation Act nor 
to workers whose injury or illness is the result of the 
worker's own misconduct. 

(8) The provisions of this clause do not apply to 
casual workers. 

7. Clause 30.—Settlement of Disputes Procedures: 
After Clause 29.—Liberty to Apply of this Award add a 
new Clause 30.—Settlement of Disputes Procedures in 
the following terms:— 

30.—Settlement of Disputes Procedures. 
Subject to the Industrial Relations Act 1979, any 

dispute or claim shall be dealt with in the following 
manner: 

(1) In the first instance all the facts of the dispute 
matter or grievance will be discussed without delay 
between the employee/s concerned and the appro- 
priate Supervisor/s. The appropriate Shop 
Steward/s to be present if requested by the 
employee/s. 

(2) If not settled, the matter shall be discussed 
between an accredited Union Representative and the 
delegated Officer of the Company. 

(3) If agreement has not then been reached, the 
matter shall be discussed between a Management 
Representative of the Company and an appropriate 
Official of the Union. 

(4) If the matter is still not settled, it shall be 
submitted to the Western Australian Industrial 
Relations Commission for decision which shall, 
subject to any appeal in accordance with the Act, be 
final. 

(5) Until the matter is determined, work shall 
continue in accordance with the pre-dispute 
conditions. No party shall be prejudiced as to the 
final settlement by the continuance of work in 
accordance with this subclause. 

(6) The parties will co-operate to ensure that these 
procedures are carried out expeditiously. 

(7) In the event of a work stoppage, such 
employees as are necessary shall, where appropriate, 
complete production in process to avoid spoilage 
and clean the plant according to hygiene require- 
ments before stopping work. 
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PLASTIC MANUFACTURING. 
Award No. 5 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 927 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Hardie Iplex Plastics 
and Others, Respondents. 

Order. 
HAVING heard Dr S. Kennedy on behalf of the Appli- 
cant and Mr S.J. Kenner on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Plastic Manufacturing Award No. 5 of 
1977 be varied in accordance with the following 
schedule and that such variation shall have effect as 
and from the first pay period commencing on or 
after 12 March 1986. 

Dated at Perth this 14th day of March 1986. 

3. Clause 23.—Extra Rates and Conditions: Delete 
this clause and insert the following in lieu: 

23.—Extra Rates and Conditions. 
(1) Workers handling carbon black before pro- 

cessing, and workers engaged in processing free 
carbon black, shall be paid the sum of 29 cents per 
hour in addition to the rate herein fixed for the class 
of work performed. 

(2) Workers engaged on weighing, packing and 
mixing in the powder room shall be paid the sum of 
29 cents per hour in addition to the rate herein fixed 
for the class of work performed. 

(3) Workers engaged in work on a construction 
site other than the normal place of work shall be 
paid an allowance at the rate of $13.90 per week for 
each hour or part thereof worked. 

(4) Workers shall be provided with adequate pro- 
tective equipment for the work on which they are 
engaged where such is necessary. Any dispute as to 
whether protective equipment is adequate shall be 
referred to the Board of Reference for 
determination. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 12.—Meal Money: Delete this clause and 

insert the following in lieu: 
12.—Meal Money. 

A worker required to work overtime for more 
than two hours, without being notified on the 
previous day or earlier that he/she will be so 
required to work, shall be supplied with a meal by 
the employer or paid $3.45 for a meal. 

If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the 
employer shall, unless he/she has notified the 
workers concerned on the previous day or earlier 
that such a second or subsequent meal will also be 
required, provide such meals or pay an amount of 
$3.45 for each second or subsequent meal. 

No such payments need be made to workers living 
in the same locality as their workshops who can 
reasonably return home for such meals. 

If a worker in consequence of receiving such 
notice has provided him/herself with a meal or 
meals and is not required to work overtime or is 
required to work less overtime than notified, he/she 
shall be paid the amounts above prescribed in 
respect of the meals not then required. 

2. Clause 22.—Rates of Pay: Delete subclause (7) (a) 
of this clause and insert the following in lieu: 

(7) Tool Allowance. 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that Tradesman or 
apprentice in the performance of his work 
as a tradesman or apprentice the employer 
shall pay a tool allowance of — 

(i) $7.50 per week to such tradesman; 
or 

(ii) in the case of an apprentice a per- 
centage of $7.50 being that percen- 
tage which appears against his year 
of apprenticeship in subclause (4) 
of this clause. 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the 
performance of his work as a tradesman or 
apprentice. 

PLASTIC MANUFACTURING. 
Award No. 5 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 891 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Hardie Iplex Plastics 
and Others, Respondents. 

Order. 
HAVING heard Dr S. Kennedy on behalf of the Appli- 
cant and Mr S.J. Kenner on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Plastic Manufacturing Award No. 5 of 
1977 be varied in accordance with the following 
Schedule and that such variation shall have effect as 
and from the beginning of the first pay period 
commencing on or after 12 March 1986. 

Dated at Perth this 8th day of April 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

46871—2 
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Schedule. 
Clause 31.—Travelling Allowance: Delete this clause 

and insert the following in lieu: 
31.—Travelling Allowance. 
Schedule 1 — Motor Car. 

Engine Displacement 
(in cubic centimetres) 
Over 1600cc 1600cc 

26(X)cc -2600cc and 
under 

Metropolitan Area: 
First 8 000 kilometres 33.1 29.6 24.4 
Over 8 000 kilometres 21.6 19.2 16.4 

South West Land Division: 
First 8 (XX) kOometres 33.9 30.3 25.1 
Over 8 000 kilometres 22.1 19.7 16.8 

North of 23.5 degrees 
South Latitude: 

First 8 000 kilometres 37.5 33.2 27.9 
Over 8 000 kilometres 24.1 21.4 18.4 

Rest of the State: 
First 8 000 kilometres 34.8 31.2 25.8 
Over 8 000 kilometres 22.7 20.3 17.2 

Schedule 2 — Motor Cycles. 
Distance Travelled during 
a Year on Official Business c/km 

First 8 000 kilometres 9.6 
Over 8 000 kilometres 6.0 
Motor vehicles with rotary engines are to be 

included in the 1600-2600cc category. 

SADDLERS AND LEATHER WORKERS. 
Award No. 7 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1077 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and A & B Leather and 
Canvas Manufacturers and Others, Respondents. 

Order. 
HAVING heard Dr S. Kennedy on behalf of the Appli- 
cant and Mr S.J. Kenner on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Saddlers and Leather Workers Award 
No. 7 of 1962 be varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the first pay period 
commencing on or after 12 March 1986. 

Dated at Perth this 14th day of March 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Meal Money: Delete this clause and 

insert the following in lieu: 
8.—Meal Money. 

A worker required to work overtime for more 
than two hours without being notified on the 
previous day or earlier, that he/she will be so 
required to work, shall be supplied with any meal 
required by the employer or paid $4.20 for such 
meal. 

If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the 
employer shall, unless he/she has notified the 
workers concerned on the previous day or earlier, 
that such a second or subsequent meal will also be 
required, provide such meals or pay an amount of 
$3.50 for each second or subsequent meal. 

No such payments need be made to workers living 
in the same locality as their workshops who can 
reasonably return home for such meals. 

2. Clause 24.—Special Rates: Delete this clause and 
insert the following in lieu: 

24.—Special Rates. 
Any worker required to repair goods which are of 

an unusually dirty or offensive nature shall be paid 
24 cents per hour in addition to the ordinary rate. 

SCHOOL EMPLOYEES 
(Independent Day and Boarding Schools). 

Award No. 7 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 756 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Guildford Grammar 
School and Others, Respondents. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mr R. Gifford on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the School Employees (Independent Day 
and Boarding Schools) Award No. 7 of 1979 be 
varied in accordance with the attached Schedule and 
that such variation shall have effect as and from the 
first pay period commencing on or after the date 
herein. 

Dated at Perth this 24th day of April 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 11.—Meal Money: Delete subclause (1) of 

this clause and insert the following in lieu: 
(1) An employee required to work overtime for 

more than two hours, without being notified on the 
previous day or earlier that she/he will be so 
required to work, shall be supplied with a meal by 
the employer or paid $4.25 for a meal. 

2. Clause 16.—Annual Leave and Public Holidays — 
Groundsmen and Gardeners: Delete subclause (3) of this 
clause and insert the following in lieu: 

(3) Before taking annual leave an employee shall 
receive a loading of 17.5 per cent calculated on her 
ordinary rate of wage. Provided that where the 
employee would have received any additional rates 
for work performed in ordinary hours, as prescribed 
by this award, had she not been on leave during the 
relevant period and such additional rates would 
have entitled her to a greater amount than the 
loading of 17.5 per cent, then such additional rates 
shall be added to her ordinary rate of wage in lieu of 
the 17.5 per cent loading. Provided further, that if , 
the additional rates would have entitled her to a 
lesser amount than the loading of 17.5 per cent, then 
such loading of 17.5 per cent shall be added to her 
ordinary rate of wage in lieu of the additional rates. 
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SCHOOL EMPLOYEES 
(Independent Day and Boarding Schools). 

Award No. 7 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 892 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Guildford Grammar 
School and Others, Respondents. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mr R. Gifford on behalf of the respondents, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the School Employees (Independent Day 
and Boarding Schools) Award No. 7 of 1979 be 
varied in accordance with the attached Schedule and 
that such variation shall have effect as and from the 
first pay period commencing on or after the date 
herein. 

Engine Displacement 
(in cubic centimetres) 

Area & Details Over 1600cc 160Qcc 
2600cc -2600cc & Under 

North of 23.5 degrees 
South Latitude: 

First 8 000 kilometres 37.5 33.2 27.9 
Over 8 000 kilometres 24.1 21.4 18.4 

Rest of the State: 
First 8 000 kilometres 34.8 31.2 25.8 
Over 8 000 kilometres 22.7 20.3 17.2 

Schedule 3 — Motor Cycles. 
Distance Travelled during a 
Year on Official Business c/km 
First 8 000 kilometres 9.6 
Over 8 000 kilometres 6.0 

Motor vehicles with rotary engines are to be 
included in the 1600-2600cc category. 

Dated at Perth this 24th day of April 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 33.—Fares and Motor Vehicle Allowances: 

Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) (a) Where a worker is required and authorised 
to use his own motor vehicle in the course of his 
duties he shall be paid an allowance not less than 
that provided for in the schedule set out hereunder. 
Notwithstanding anything contained in this 
subclause the employer and the worker may make 
any other arrangement as to car allowance not less 
favourable to the worker. 

(b) Where a worker in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for use of Employee's own Vehicle 
on Employer's Business. 

Schedule 1 — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area & Details Over 1600cc 1600cc 
2600cc -2600cc & Under 

Metropolitan Area: 
Standing costs per month $197.25 $176.74 $137.90 
Running costs per kilometre 10.1 cents 8.9 cents 8.4 cents 

South West Land Division: 
Standing costs per month $201.25 $180.74 $141.90 
Running costs per kilometre 10.4 cents 9.2 cents 8.6 cents 

North of 23.5 degrees South Latitude: 
Standing costs per month $228.70 $203.17 $163.50 
Running costs per kilometre 10.8 cents 9.5 cents 8.9 cents 

Rest of State: 
Standing costs per month $208.24 $187.48 $146.22 
Running costs per kilometre 10.6 cents 9.3 cents 8.7 cents 

Schedule 2 — Motor Car. 

SCHOOL EMPLOYEES 
(Independent Day and Boarding Schools). 

Award No. 7 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 939 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Guildford Grammar 
School and Others, Respondents. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mr R. Gifford on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the School Employees (Independent Day 
and Boarding Schools) Award No. 7 of 1979 be 
varied in accordance with the attached Schedule and 
that such variation shall have effect as and from the 
first pay period commencing on or after the date 
herein. 

Dated at Perth this 24th day of April 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 32.—Wages: Delete subclause (4) of this 

clause and insert the following in lieu: 
(4) For all work done on any day after a break 

referred to in Clause 7 (3) of this award, the 
employee shall be paid an allowance of 88 cents per 
hour for each such hour worked. 

Metropolitan Area: 
First 8 000 kilometres 33.1 29.6 24.4 
Over 8 000 kilometres 21.6 19.2 16.4 

South West Land Division: 
First 8 000 kilometres 33.9 30.3 25.1 
Over 8 000 kilometres 22.1 19.7 16.8 



SCHOOL EMPLOYEES 
(University Colleges and SwanJeigh). 

Award No. 7B of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 938 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and St Thomas Moore 
College and Others, Respondents. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mr R. Gifford on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the School Employees (University Colleges 
and Swanleigh) Award No. 7B of 1979 be varied in 
accordance with the attached Schedule and that 
such variation shall have effect as and from the first 
pay period commencing on or after the date herein. 

Dated at Perth this 24th day of April 1986. 

(Sgd.)J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 31.—Wages: Delete subclause (4) of this 

clause and insert the following in lieu: 
(4) For all work done on any day after a break 

referred to in Clause 7 (3) of this award, the 
employee shall be paid an allowance of 88 cents per 
hour for each such hour worked. 

SHEET METAL WORKERS (Government). 
Award No. 31 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 987 of 1985. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and the 
Minister for Works and Others, Respondents. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr J. Radisich on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Sheet Metal Workers (Government) 
Award No. 31 of 1973 be varied in accordance with 
the following Schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after 28 November 1985. 

Dated at Perth this 10th day of March 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 13.—Overtime and Sunday Time: Delete 

subclause (2) and insert in lieu:— 
(2) When an employee is required for overtime 

duty in excess of one hour after the usual closing 
time without being notified the previous day, he 

shall be supplied with any meal required or be paid 
$4.20 for such meal. This subclause shall not apply 
to workers residing within a radius of 800 metres of 
the works. 

Workers required to start work at 12 midnight 
until 6.30 a.m. and ordered back to work at 8.00 
a.m. the same day, shall be paid $2.90 for breakfast. 

2. Clause 22.—Wages: Delete subclause (3) Tool 
Allowance and subclause (5) and insert in lieu:— 

(3) Tool Allowance: 
(a) Where an employer does not provide a 

Tradesman or an Apprentice with the 
Tools ordinarily required by that 
Tradesman or Apprentice in the 
performance of his work as a Tradesman 
or as an Apprentice the employer shall pay 
a Tool Allowance of — 

(i) $7.90 per week to such Tradesman; 
or 

(ii) in the case of an Apprentice a per- 
centage of $7.90 being the percen- 
tage which appears against his 
Year of Apprenticeship in sub- 
clause (5) of Clause 
11.—Apprentices of this Award. 

for the purpose of such Tradesman or 
Apprentice supplying and maintaining 
tools ordinarily required in the 
performance of his work as a Tradesman 
or Apprentice. 

(b) The Tool Allowance paid pursuant to 
paragraph (a) of this subclause shall be 
included in, and form part of, the ordinary 
weekly wage prescribed in this clause. 

(c) Any employer shall provide for the use of 
Tradesmen or Apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A Tradesman or Apprentice shall replace 
or pay for any tools supplied by his 
employer if lost through his negligence. 

(5) (a) In addition to the appropriate rates of pay 
prescribed in this clause a worker shall be paid on 
engagement — 

(i) $24.70 per week if he is engaged on work 
described in paragraphs (a) or (b) of the 
definition of "Construction Work"; 

(ii) $22.30 if he is engaged on work described 
in paragraph (c) of that definition; 

(iii) $13.20 if he is engaged on the construction 
of a multi-storey building unless sub- 
paragraph (ii) of this paragraph applies. 

Proposed Amendment. 
3. Delete Clause 24.—Special Rates and Provisions 

and insert in lieu: 
(1) Height Money: Workers employed at a height 

of 15.5 metres or more above the nearest horizontal 
plane shall be paid an allowance of $1.39 per day, 
provided that the above allowance may be paid 
where the work is at a height of less than 15.5 metres 
but more than 7.75 metres above the nearest 
horizontal plane if the officer in charge so agrees, or 
failing agreement, if so determined by a Board of 
Reference. 

(2) Dirt Money: An allowance of 28 cents per 
hour shall be paid on work of an exceptionally dirty 
nature where clothes are necessarily unduly soiled or 
injured by the nature of the work done. 

(3) Confined Space: 34 cents per hour extra shall 
be paid to any worker working in any place the 
dimensions of which necessitate the worker working 
in an unusually stooped or otherwise cramped 
position, or where confinement within a limited 
space is productive of unusual discomfort. 
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(4) Wet Work: Any worker working in water over 
his boots or if gum boots are supplied over the gum 
boots, shall be paid 76 cents per day extra. 

(5) Ship Repair: Any worker engaged in repair 
work on board ships shall be paid an allowance of 
$2.96 per day for each day on which he is so 
engaged. 

(6) Any worker actually working a pneumatic 
tool of the percussion type shall be paid 15 cents per 
hour extra whilst so engaged. 

(7) Hot Work: A worker shall be paid an allow- 
ance of 28 cents per hour when he works in the shade 
in any place where the temperature is raised by 
artificial means to between 46.1 and 54.4 degrees 
Celsius. 

(8) Abattoirs: A worker employed in and about 
an abattoir shall be paid an allowance calculated at 
the rate of $9.44 per week. The allowances shall be 
paid during overtime but shall not be subject to 
penalty additions. A worker receiving this allowance 
is not entitled to any other allowance under this 
clause. The allowance prescribed herein may be 
reduced to $8.67 with respect to any worker who is 
supplied with overalls by the employer. 

(9) Special Rates Not Cumulative: Where more 
than one of the disabilities entitling a worker to 
extra rates exists on the same job, the employer shall 
be bound to pay only one rate, namely — the highest 
for the disabilities so prevailing. Provided this 
subclause shall not apply to Confined Space, Dirt 
Money or Height Money, or hot work, the rates for 
which are cumulative. Provided further that this 
subclause shall not operate so as to prevent the 
payment of the allowance prescribed for ship repair 
work in addition to the extra rate prescribed for 
confined space (but only if the employer and the 
worker agree that the degree of discomfort is so 
exceptional as to warrant the payment of this extra 
rate in addition to the allowance for ship repair 
work) or for pneumatic tools, or boiler work. 

(10) Protective Equipment: 
(a) The employer shall have available a 

sufficient supply of protective equipment 
(as, for example, hand screens, goggles, 
glasses, gloves, aprons, leggings, 
gumboots and oil-skins) for use by 
workers when engaged on work for which 
some protective equipment is reasonably 
necessary. 

(b) Every worker shall sign an acknowledg- 
ment on receipt thereof but such equip- 
ment shall at all times remain the property 
of the employer. 

(c) During the time the same are on issue to 
the worker he shall be responsible for any 
loss or damage thereto, fair wear and tear 
attributable to ordinary use excepted. 

(d) No worker shaU lend another worker any 
protective equipment issued to such first 
mentioned worker, and if the same are 
lent, both the lender and the borrower 
shall be deemed guilty of wilful 
misconduct. 

(e) Before any protective equipment which 
has been used by a worker is reissued by 
the employer to another worker it shall, 
where necessary, be effectively sterilised. 

SLOW LEARNING CHILDREN'S GROUP 
(Salaried Officers). 

Award No. 13 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1097 of 1985. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant 
and Slow Learning Children's Group of Western 
Australia (Inc), Respondent. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the applicant 
and Miss M.H. Kuhne on behalf of the respondents, and 
by consent, the Commission in Court Session, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Slow Learning Children's Group 
(Salaried Officers) Award No. 13 of 1977 be varied 
in accordance with the following Schedule and that 
such variation shall have effect as from the begin- 
ning of the first pay period commencing on or after 
the date hereof. 

Dated at Perth this 25th day of March 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Insert after Clause 41.— 

Existing Conditions of Employment, the following:— 
42. Deduction of Union Subscriptions. 
43. Leave to Attend Union Business. 
44. Trade Union Training Leave. 

2. Insert a new Clause 42.—Deduction of Union 
Subscriptions, as follows:— 

42.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscrip- 

tions as equal amounts each pay period. 
(2) Payroll Deduction Authority Forms shall be 

completed by employees. Where the employer 
requires a standard Procuration Form that Form 
shall be used. 

(3) Where required by the employer or Union, the 
Union Secretary or person acting in his/her stead, 
shall countersign all Forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction 
of subscriptions from the first full pay period 
following receipt of a complete Payroll Deduction 
Authority Form and continue deducting throughout 
the employee's period of employment, except as 
provided in subclause 5 of this clause or until the 
Authority is cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority Form 
authorises the employer to deduct Union subscrip- 
tions in accordance with the Rules of the Union, the 
Union shall notify the employer in writing of the 
level of Union subscription to be deducted. The 
employer shall implement any change to Union sub- 
scriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, 
arrears, levies or fines are not the responsibility of 
the employer. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or 
as a result of an employee not being entitled to 
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wages sufficient to cover the subscription, it shall be 
the employee's responsibility to settle the 
outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay 
on termination of service, other than normal 
deductions for the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, 
to the relevant Union party to this Award at such 
intervals as are agreed between the employer and the 
Union. 

(8) The employer shall be allowed to deduct from 
the subscriptions collected under this clause a 
commission. The quantum of the commission shall 
be determined by agreement between the Union and 
the employer. 

3. Insert a new Clause 43.—Leave to Attend Union 
Business, as follows:— 

43.—Leave to Attend Union Business. 
(1) (a) The Employer shall grant paid leave 

during ordinary working hours to an employee: 
(i) who is required to give evidence before an 

Industrial Tribunal; 
(ii) who as a Union nominated representative 

of the employees is required to attend 
negotiations and/or conferences between 
the Union and employer; 

(iii) when prior agreement between the Union 
and employer has been reached for the 
employee to attend official Union 
meetings preliminary to negotiations or 
industrial hearings; 

(iv) who as a Union nominated representative 
of the employees is required to attend joint 
Union/Management consultative 
Committees or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved: 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the Union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the con- 
venience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
Union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for Union business. 

(b) An employee shall not be entitled to paid leave 
to attend Union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct Union business. 

4. Insert a new Clause 44.—Trade Union Training 
Leave, as follows:— 

44.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause:— 

(a) The employer shall grant paid leave of 
absence to employees who are nominated 
by their Union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days' paid leave per calendar year 
for Trade Union Training or similar Courses or 
Seminars as approved. However, leave of absence in 
excess of five days and up to 10 days may be granted 
in any one calendar year provided that the total 
leave being granted in that year and in the subse- 
quent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowance, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
falls during the duration of a course, a day off in lieu 
of that day will not be granted. 

(4) Subject to subclause (3) of this clause, Shift 
Workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the pro- 
visions of subclause (1) of this clause is subject to the 
operation of the organisation not being unduly 
affected and to the convenience of the employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, pro- 
vided that the employer may agree to a lesser period 
of notice. 

(b) All applications for leave shall be 
accompanied by a Statement from the relevant 
Union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the authority 
which is conducting the course. 

(7) A qualifying period of 12 months in Govern- 
ment employment shall be served before an 
employee is eligible to attend Courses or Seminars 
of more than one-half day duration. An employer 
may, where special circumstances exist, approve an 
application to attend a Course or Seminar where an 
employee has less than 12 months' Government 
service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance 
at Trade Union Training Courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 
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SOAP AND ALLIED PRODUCTS 
MANUFACTURING. 
Award No. 25 of 1960. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1076 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and MisceUaneous, 
WA Branch, Applicant and Westralian Soaps Pty 
Ltd and Others, Respondents. 

Order. 
HAVING heard Dr S. Kennedy on behalf of the Appli- 
cant and Mr S.J. Kenner on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Soap and Allied Products Manufactur- 
ing Award No. 25 of 1960 be varied in accordance 
with the following schedule and that such variation 
shall have effect as and from the first pay period 
commencing on or after 12 March 1986. 

Dated at Perth this 14th day of March 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 13.—Meal Money: Delete subclauses (1) and 

(2) of this clause and insert the following in lieu:— 
(1) A worker required to work overtime for more 

than two hours without being notified on the 
previous day or earlier, that he will be so required to 
work shall be supplied with a meal by the employer 
or paid $4.20 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall, unless he has notified the 
workers concerned on the previous day or earlier 
that such a second or subsequent meal will also be 
required, provide such meals or pay an amount of 
$3.50 for each second or subsequent meal. 

STOREMEN (Government). 
Award No. 20 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1132 of 1985. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
the Treasurer of the State of Western Australia and 
Others, Respondents. 

Order. 
HAVING heard Mr J. Smith on behalf of the applicant 
and Mr K. Richardson on behalf of the respondents, and 
by consent, the Commission in Court Session, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Storemen (Government) Award No. 20 
of 1969 be varied in accordance with the following 
Schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 25th day of March 1986. 
By the Commission in Court Session. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu: 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Contract of Service. 
6. Definitions. 
7. Hours. 
8. Overtime. 
9. Meal Money. 
10. Public Holidays. 
11. Annual Leave. 
12. Sick Leave. 
13. Long Service Leave. 
14. Time and Wages Record. 
15. Right of Entry. 
16. Protective Clothing. 
17. Board of Reference. 
18. Junior Workers Certificate. 
19. Higher Wages. 
20. Wages. 
21. Fares and Travelling Time. 
22. Fares Outside Metropolitan Area. 
23. District Allowance. 
24. Preference. 
25. Award to be Posted. 
26. Morning Rest Period. 
27. Maternity Leave. 
28. Trade Union Training Leave. 
29. Leave to Attend Union Business. 
30. Deduction of Union Subscriptions. 

Schedule "A" Respondents. 
2. After Clause 27.—Maternity Leave insert the 

following clause: 
28.—Trade Union Training Leave. 

(1) Subject to the provisions of this clause: 
(a) The employer shall grant paid leave of 

absence to employees who are nominated 
by their union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days' paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 
excess of five days and up to 10 days may be granted 
in any one calendar year provided that the total 
leave being granted in that year and in the subse- 
quent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38-hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the pro- 
visions of subclause (1) of this clause is subject to the 
operation of the organisation not being unduly 
affected and to the convenience of the employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, pro- 
vided that the employer may agree to a lesser period 
of notice. 

(Sgd.) B.J. COLLIER, 
Chief Commissioner. 
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(b) All applications for leave shall be 
accompanied by a statement from the relevant 
union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and authority which is 
conducting the course. 

(7) A qualifying period of 12 months in Govern- 
ment employment shall be served before an 
employee is eligible to attend courses or seminars of 
more than a half-day duration. An employer may, 
where special circumstances exist, approve an 
application to attend a course or seminar where an 
employee has less than 12 months' Government 
service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

3. After Clause 28.—Trade Union Training Leave: 
Insert the following clause: 

29.—Leave to Attend Union Business. 

(1) (a) The employer shall grant paid leave during 
ordinary working hours to an employee, 

(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a union nominated representative 
of the employees is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who as a union nominated representative 
of the employees is required to attend joint 
union/management consultative commit- 
tees or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved, 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid leave 
to attend union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

4. After Clause 29.—Leave to Attend Union Business: 
Insert the following clause: 

30.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscrip- 

tions as equal amounts each pay period. Periodical 
deductions will not be made. 

(2) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer and must be settled between the employee 
and the Union direct. Deduction for payments of 
this nature will not be made by the employer. 

(3) Payroll Deduction Authority Forms must be 
completed by employees and submitted to the 
Union. Where the employer requires a standard 
procuration form, that form shall be used. 

(4) The Union Secretary must countersign all 
forms and forward them to the employer's 
paymaster. 

(5) The employer shall commence deduction of 
subscriptions from the first full pay period 
following receipt of a completed Payroll Deduction 
Authority Form and continue deducting throughout 
the employee's period of employment, except as 
provided in subclause (6) of this clause or until the 
Authority is cancelled in writing by the employee. 

(6) Where a deduction is not made from the 
employee in any week, it shall be the employee's 
responsibility to settle the outstanding amount with 
the Union direct. The employer will not be 
responsible for the calculation or deduction of 
arrears. 

(7) The employer will not make any deduction of 
subscriptions from an employee's termination pay 
on termination of service, other than normal 
deductions for the preceding pay period. 

(8) The employer shall forward contributions 
deducted, together with supporting documentation, 
at such intervals as are agreed between the employer 
and the Union. 

TEACHERS' AIDES'. 
Award No. 4 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 148 of 1985. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Honourable Minister 
for Education, Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mr J. Flood on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979, 
hereby orders:— 

That the Teachers' Aides' Award No. 4 of 1979 as 
varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect as and from the first pay period 
commencing on or after 24 September 1985 except 
that notwithstanding the foregoing the variation to 
Clause 7.—Holidays (4) shall have effect as and 
from 3 February 1986. 

Dated at Perth this 4th day of April 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 6.—Hours: Delete this clause and insert the 

following in lieu: 

6.—Hours. 
(1) The ordinary hours of work shall be 32.5 per 

week to be worked between Monday and Friday 
inclusive. 

(2) Where the nature of the work requires the 
ordinary hours of work to be longer than 32.5, the 
employer and the Union may agree to the ordinary 
hours of work being up to but not exceeding 38 per 
week. 

Provided that where a Teachers' Aide is employed 
on both bus and classroom duties the ordinary hours 
of work may not exceed 42 per week. 

2. Clause 7.—Holidays: Delete subclause (4) of this 
clause and insert the following in lieu: 

(4) An employee who works for a minimum of 
four continuous weeks but less than a full school 
year shall be entitled to payment at the ordinary rate 
of pay for or in lieu of the Christmas and term 
vacation periods related to that school year on the 
basis of 9.75 hours' pay for each week the employee 
was employed to actually work in the school. 

(5) An employee who is absent from work on 
leave without pay shall lose entitlement to payment 
at the ordinary rate of pay for or in lieu of the 
Christmas and term vacation periods in accordance 
with the following table. 
Working Days Absent Vacation Days Lost 

$ Per Hour 
Grade 2 

1st year of employment  7.24 
2nd year of employment and thereafter . 7.49 

Grade 3 
1st year of employment  7.80 
2nd year of employment and thereafter . 8.07 
Appointment to and progression between the 

different grades shall be at the discretion of the 
employer provided that progression within each 
grade shall be automatic. 

Delete subclause (5) of this clause and insert the 
following in lieu: 

(5) Aboriginal Education Worker 
(Transport) 
1st year of employment   6.70 
2nd year of employment  6.87 
3rd year of employment  7.02 

Add the following subclause: 
(7) A casual employee shall be paid 20 per cent in 

addition to the rates prescribed in this clause. 
4. Clause 19.—Definitions: Add the following: 

"Aboriginal School" and "Special School" shall 
have the same meaning as they had at 1 July 1984. 

"Aboriginal Education Worker" shall mean 
"Teachers Aide" for all purposes of the award. 

"Casual Employees" means an employee who is 
engaged to work for less than one week. 

190 — 199 52 
200 and Over All 

3. Clause 14.—Wages: Delete subclause (3) of this 
clause and insert the following in lieu: 

$ Per Hour 
(3) Aboriginal Education Worker 

(Aboriginal School) 
Grade 1 

1st year of employment  6.70 
2nd year of employment  6.87 
3rd year of employment and thereafter . 7.02 

Grade 2 
1st year of employment  7.24 
2nd year of employment and thereafter. 7.49 

Grade 3 
1st year of employment  7.80 
2nd year of employment and thereafter . 8.07 
Appointment to and progression between the 

different Grades shall be at the discretion of the 
employer provided that progression within each 
Grade shall be automatic. 

Delete subclause (4) of this clause and insert the 
following in lieu: 

$ Per Hour 
(4) Aboriginal Education Worker 

(Early Childhood Education) 
Grade 1 

1st year of employment  6.70 
2nd year of employment  6.87 
3rd year of employment and thereafter . 7.02 

TERTIARY EDUCATION NON-ACADEMIC 
SALARIED STAFF (Colleges). 

Award No. 3 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 358 of 1985. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and the Western 
Australian College of Advanced Education, 
Respondent. 

Interim Order. 
HAVING heard Mr K.H. Dodd on behalf of the Appli- 
cant and Mr G.B. Arlow on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 461 of 1983, dated 2 March 1984, have been 
complied with, and by consent, hereby orders — 

That the Tertiary Education Non-Academic 
Salaried Staff (Colleges) Award No. 3 of 1979, be 
amended in accordance with the following schedule 
with effect from the beginning of the first pay period 
commencing on or after this day. 

Dated at Perth this 11th day of April 1986. 

(Sgd.) G.L. FIELDING, 
IL.S.l Commissioner. 
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Schedule. 
1. Clause 1.—Title: Delete this clause and insert in lieu 

thereof: 
1.—Title. 

This Award shall be known as the Western 
Australian College of Advanced Education Non- 
Academic Salaried Staff Award 1981 and shall 
replace and supersede the Tertiary Education Non- 
Academic Salaried Staff (Teacher Education 
Authority and Teachers Colleges) Award 1979, No. 
16 of 1975 and the Tertiary Education Non- 
Academic Salaried Staff (Teachers Colleges) 
Interim Award 1979, No. 3 of 1979. 

2. Clause 2.—Arrangement: Delete this clause and 
insert in lieu thereof: 

2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Definitions. 
5. Salaries and Salary Ranges. 
6. Annual Increments. 
7. Review of Classifications. 
8. Hours of Duty. 
9. Contract of Employment. 
10. Board of Reference. 
11. Overtime. 
12. Higher Duties Allowance. 
13. Motor Vehicle Allowances. 
14. Shiftwork. 
15. Annual Recreation Leave. 
16. Long Service Leave. 
17. Public Holidays. 
18. Short Leave. 
19. Maternity Leave. 
20. Part-Time Work. 
21. Sick Leave. 
22. Study Leave. 
23. Allowances. 
24. Dirty Work Allowances. 
25. Appointments and Promotions. 
26. Grievance and Dispute Procedure. 
27. Uniforms and Protective Clothing. 
28. Copies of Award. 
29. Liberty to Apply. 
30. Preservation of Accrued Rights and Privileges. 
31. Right of Entry. 
32. Adjustments and Variations. 
33. Time and Salaries Record. 
34. Personal Files. 
35. Jury Service. 
36. Term of Award. 

Schedule A. 
Schedule B. 

3. Clause 7.—Review of Classifications: Delete this 
clause and insert in lieu thereof: 

7.—Review of Classifications. 

(a) An officer engaged on a full-time substantial 
basis may request a review of the office occupied be 
undertaken by the Council. 

(b) The Council shall undertake such a review and 
determine the salary, or salary range and title for the 
office occupied. 

(c) An appeal may be lodged against the 
Council's determination in accordance with the 
Industrial Relations Act 1979 and Regulations made 
thereunder provided, however, not more than one 
claim shall be made in relation to the same office 
within a period of 12 months unless the duties and 
responsibilities of that office are altered within this 
period. 

4. Clause 9.—Contract of Employment: Delete 
subclause (c) and insert in lieu thereof: 

(c) An employee having attained the age of 55 
years shall be entitled to retire from the employ of 
the Council. Every employee shall retire on attaining 
the age of 65 years. 

5. Clause 12.—Higher Duties Allowance: 
A. Delete subclauses (e) and (f) and insert in lieu 

thereof: 
(e) Where an officer who is in receipt of an 

allowance granted under this clause and has been so 
for a continuous period of 12 months or more 
proceeds on: 

(i) a period of normal annual leave; 
(ii) a period of any other approved leave of 

absence of not more than one calendar 
month; 

the officer shall continue to receive the allowance 
for the period of leave; provided that this subclause 
shall also apply to an officer who has been in receipt 
of an allowance for less than 12 months, if during 
the officer's absence no other officer acts in the 
office in which the officer was acting immediately 
prior to proceeding on leave and the officer resumes 
in the office immediately after the officer's leave. 

B. Subclause (g) becomes subclause (f). 
C. Insert new subclause (g): 

(g) For the purpose of this clause "normal annual 
leave" shall mean leave provided by Clause 15 and 
shall include any Public Service Holiday and leave in 
lieu accrued during the preceding 12 months taken 
in conjunction with such annual recreation leave. 

6. Clause 13.—Motor Vehicle Allowances: 
A. Delete Schedule 1 and insert in lieu thereof: 

Schedule 1 — Motor Car. 

Area and Details Engine Displacement 
(in cubic centimetres) 

Distance travelled Over Over 1600cc 
during a year on 1600cc 2600cc and 
official business -2600cc under 

c/km c/km c/km 
Metropolitan Area: 

First 8 OCX) kilometres 29.6 33.1 24.4 
Over 8 000 kilometres 19.2 21.6 16.4 

South West Land Division: 
First 8 000 kilometres 30.3 33.9 25.1 
Over 8 OCX) kilometres 19.7 22.1 16.8 

North of 23.5 degrees 
South Latitude: 

First 8 000 kilometres 33.2 37.5 27.9 
Over 8 000 kilometres 21.4 24.1 18.4 

Rest of State: 
First 8 000 kilometres 31.2 34.8 25.8 
Over 8 000 kilometres 20.3 22.7 17.2 

B. Delete Schedule 2 and insert in lieu thereof: 
Schedule 2 — Motor Cycle. 

Distance travelled during 
a year on official business 

First 8 000 kilometres 
Over 8 000 kilometres 

7. Clause 14.—Shift Work: Delete subclause (a) and 
insert in lieu thereof: 

(a) An employee required to work an afternoon 
or night shift of 7 Vi hours shall, in addition to his 
ordinary rate of salary be paid a loading of $9.08 for 
each afternoon or night shift worked. 

Rate 

c/km 
9.6 
6.0 
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8. Clause 15.—Annual Recreation Leave. 
A. Delete subclause (g) (iv) and Schedule 1 and insert 

in lieu thereof: 
(iv) Maximum payment shah not exceed the 

Average Weekly Earnings per Employed 
Male Unit in Western Australia, as 
published by the Australian Bureau of 
Statistics, for the September quarter of the 
year immediately preceding that in which 
the leave commences. 

9. Clause 26.—Grievance and Disputes Procedure: 
Delete this clause and insert in lieu thereof: 

26.—Grievance and Disputes Procedure. 
The following procedure shall be used to remedy 

any grievances or settlement of disputes. 
(a) The employee concerned shall firstly refer 

the grievance to the immediate supervisor. 
(b) If the matter is not satisfactorily resolved 

the employee may discuss such matter with 
a person nominated by the Council. 
Provided that the employee may request 
the attendance of a member of the 
Committee of the duly authorised Sub- 
Association of the Association at any 
meeting. 

(c) The Council representative shall, within 48 
hours advise the employee of the Council's 
decision in the matter. 

(d) If the matter is not resolved by the above- 
mentioned discussions the employee may 
notify the Association and upon notifica- 
tion shall thenceforth leave the conduct of 
the negotiations within the hands of the 
Association. 

(e) The Council shall, upon contact by the 
Association act promptly to enable resolu- 
tion of the matter. 

10. Clause 29.—Liberty to Apply: Delete this clause 
and insert in lieu thereof: 

29.—Liberty to Apply. 
Liberty is reserved for any of the parties to apply 

for the continuation of negotiations or for 
arbitration to vary or amend the Award to 
incorporate any changes in conditions of service for 
public servants employed under the Public Service 
Act 1978. 

11. Renumber Clause 33.—Term of Award as Clause 
36.—Term of Award. 

12. Insert new Clause 33.—Time and Salaries Record: 
33.—Time and Salaries Record. 

(a) The Council shall keep a time and salary book 
showing the name of each officer, the nature of his 
work, the hours worked each day, and the salary 
and allowances paid each week. Any system of auto- 
matic recording by means of machines shall be 
deemed to comply with this provision to the extent 
of the information recorded. 

(b) The time and salary record shall be open for 
inspection by a duly accredited official of the 
Association during the usual office hours, at the 
Council's office or other convenient place, and he 
shall be allowed to take extracts therefrom. The 
Council's works shall be deemed to be a convenient 
place for the purpose of this subclause and if for any 
reason the record be not available at the works when 
the official calls to inspect it, it shall be made 
available for inspection at a mutually convenient 
time at the Council's office or at the works. 

(c) The Association's duly accredited official 
shall: 

(i) give prior notification to the Council or 
the Council's representatives; and 

(ii) respect confidential information obtained 
from time and salary records. 

13. Insert new Clause 34.—Personal Files: 
34..—Personal Files. 

(a) An employee shall be entitled to examine all 
material maintained on that employee's personal 
file. 

(b) Personal files shall include all official files 
kept within the CoUege relating to that employee. 

(c) An employee may only examine the personal 
file in the presence of a duly appointed officer of the 
College. 

14. Insert new Clause 35.—Jury Service: 
35.—Jury Service. 

(a) An employee required to serve on a jury shall 
as soon as practicable after being summoned to 
serve, notify the officer in charge who shall notify 
the Director of the College. 

(b) An employee required to serve on a jury shall 
be granted leave of absence on full pay, but only for 
such period as is required to enable the employee to 
carry out duties as a juror. 

(c) An employee granted leave of absence on full 
pay as prescribed in subclause (b) is not entitled to 
retain any juror's fees but shall pay all fees received 
into College funds. The receipt of such payment 
shall be forwarded with a voucher showing the 
amount of juror's fees received to the Director of 
the College. 

VEHICLE BUILDERS (PWD). 
Agreement No. 36 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 988 of 1985. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Minister for Works and Water Resources, 
Respondent. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr J. Radisich on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Vehicle Builders (PWD) Agreement No. 
36 of 1971 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after 28 November 1985. 

Dated at Perth this 10th day of March 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 8.—Wages: Delete subclause (5) Tool 

Allowance and insert in lieu:— 
(5) Tool Allowance:— 

(a) Where an employer does not provide a 
Tradesman or an Apprentice with the 
Tools ordinarily required by that Trades- 
man or Apprentice in the performance of 



his work as a Tradesman or as an 
Apprentice the employer shall pay a Tool 
Allowance of:— 

(i) $7.90 per week to such Tradesman, 
or 

(ii) in the case of an Apprentice a per- 
centage of $7.90 being the percen- 
tage which appears against his Year 
of Apprenticeship in subclause (4) 
of this clause, 

for the purpose of such Tradesman or 
Apprentice supplying and maintaining 
tools ordinarily required in the per- 
formance of his work as a Tradesman or 
Apprentice:— 

(b) Any Tool Allowance paid pursuant to 
paragraph (a) of this subclause shall be 
included in, and form part of, the ordinary 
weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of 
Tradesmen or Apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A Tradesman or Apprentice shall replace 
or pay for any tools supplied by his 
employer if lost through his negligence. 

2. Clause 11.—Overtime: Delete subclause (5) and 
insert in lieu:— 

(5) When a worker is required for overtime duty 
in excess of one hour after the usual ceasing time 
without being notified the previous day, he shall be 
supplied with any meal required or be paid $4.20 for 
such meal. This subclause shall not apply to workers 
residing within a radius of 800 metres of the works. 

Workers required to start work at 12 midnight 
until 6.30 a.m. and ordered back to work at 8.00 
a.m. the same day, shall be paid $2.90 for breakfast. 

AWARDS/AGREEMENTS — 
Application for variation of — 

no variation resulting — 

THE SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments). 

State Award No. 32 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 11 of 1986. 

Between M.A. and B.S. Banovich trading as "Banovich 
Chemists" and Others, Applicants and Shop, 
Distributive and Allied Employees' Association of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of some of 
the applicants and other applicants on their own behalves 
and having read and considered the written requests of 
other applicants and having heard Mr J.A. Smith on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the applications designated in the schedule 
marked "A" and annexed hereto be and are hereby 
withdrawn by leave. 

Dated at Perth this 7th day of April 1986. 

Schedule A — Withdrawals. 
11 of 1986 — Banovich Chemists — M.A. and B.S. 

Banovich. 
24 of 1986 — Beechboro Plaza Supermarket — 

Camen Pty Ltd 
27 of 1986 — Bishop Street Newsagency — D. 

Anderson 
29 of 1986 — Blossoms Garden Centre and Florist — 

A. Passmore 
33 of 1986 — City Shoe Repairs — J.T. Clark 
34 of 1986 — Bousfields — Bousfields Pty Ltd 
48 of 1986 — Darrell Lea Chocolates — D. Charles 

and J. Hillier 
51 of 1986 — Direct Jewellery Company — R. Cahill 
53 of 1986 — Doris Drapery — M.B. Barton 
56 of 1986 — Duty Free Holdings Corporation Pty 

Ltd 
57 of 1986 — Echo Chamber — D. Clarke 
62 of 1986 — Foto First — A.C. McBriar 
63 of 1986 — Fremantle Pet Care Centre — M. Wells 
64 of 1986 — Fresh Maid — Proven Pty Ltd 
65 of 1986 — Garden City Pets Parade — M. Wells 
70 of 1986 — Gramophone Record — A.J. Richards 
78 of 1986 — Candy's, Karrinyup — E.A. Poidinger 
81 of 1986 — Katies Fashions (Aust) Pty ltd 
82 of 1986 — Karrinyup Pet Palace — M. Wells 
87 of 1986 — Karrinyup Newsagency — S.W. 

Litterick 
90 of 1986 — Kailis Bros Fish Market — Cenville Pty 

Ltd 
98 of 1986 — Licensed Stores Association of Western 

Australia (Incorporated) 
107 of 1986 — Merlin Hotels (Australia) Pty Ltd 
122 of 1986 — Noranda News — Coro Pty Ltd, 

Trustees for The Coro Trust 
125 of 1986 — Northlake Home Furnishings and 

Bedding Centre — B. and K. Lankenau 
127 of 1986 — Pets Meat Suppliers — Astone 

Nominees Pty Ltd 
138 of 1986 — Ron Alans Bookshop — R.A. and 

T.G. Matthews 
168 of 1986 — WA Hardware Midland — D.J. Fry 
169 of 1986 — WA Produce and Agricultural Supplies 

— R. Rainbird 
171 of 1986 — Wembley Downs Supermarket — Hacci 

Pty Ltd 

[L.S.] 
(Sgd.) G.J. MARTIN, 

Commissioner. 
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SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments). 

State Award No. 32 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1 of 1986. 

Between 1. and L.A. Nazarus trading as Abbey's Florist 
and Others, Applicants and Shop, Distributive and 
Allied Employees' Association of Western 
Australia, Respondent. 

Order. 
THERE being no appearance by or on behalf of the 
applicants and having heard Mr J.A. Smith on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the applications designated in the Schedule 
marked "A" and annexed hereto be dismissed for 
want of prosecution. 

Dated at Perth this 7th day of April 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule A. 
GF10/ 1 of 1986 — Abbeys Florists — I. and L.A. 

Nazarus 
25 of 1986 — Bernies Mini Bakery — 

B.H.C. Egberts 
30 of 1986 — Blue Danube — R.J. and N.J. 

Hoult 
32 of 1986 — Boots Camping and Hiking — 

Habuk Pty Ltd 
36 of 1986 — Cambridge Cycle and Sports 

— Walk Pty Ltd — R.W. 
Torrington 

41 of 1986 — Centra Holding Co — J. Van 
Straalen 

45(1)/1986 — Crazy Charlies — Gardner 
Corporation Pty Ltd 

45(2)/1986 — Little Terror Toyshops — 
Gardner Corporation Pty Ltd 

46 of 1986 — Cucumbers — R.L. Duffield 
and J. Martin 

49 of 1986 — Dianella Meats — D.R. 
Archdeacon 

50 of 1986 — Didiers Hairdressing — Didier 
Nominees Pty Ltd 

52 of 1986 — Distinctive Bathroom and Spa 
Centres — M.G. Gray 

54 of 1986 — Duplex Fashion Store — G.A. 
Bingemann 

59 of 1986 — Farmer Furniture — C. 
Farmer 

61 of 1986 — Florists of City Arcade — N. 
Reuben 

66 of 1986 — Gardner Corporation Pty Ltd 
69 of 1986 — Grahams Leather House — 

Grahams for Furniture Pty 
Ltd 

73 of 1986 — Gregory's World Wide 
Carpets — Gregory's Carpets 
Pty Ltd 

100 of 1986 — London Look — Chartres Pty 
Ltd trustees for the Peter 
Murphy Family Trust 

101 of 1986 — Lowan Pty Ltd 
102 of 1986 — Mac's Food Centres Pty Ltd 

110 of 1986 — Mikes Multi Service Kiosks — 
Slovdia Nominees Pty Ltd 

111 of 1986 — Mirrabooka Supa Snack — 
P.E. Coates 

116 of 1986 — Mitchells City Discounters Pty 
Ltd 

118 of 1986 — Mondo Di Carne — V. 
Garretta 

120 of 1986 — Najee — Actionnaire Pty Ltd 
126 of 1986 — Playways — R.J. and G. 

MacLean 
129 of 1986 — Phoenix Newsagency — B.V. 

and B. Hummel 
132 of 1986 — fRegentone 

j Regentone Video — D. 
y Sutton 

136 of 1986 — Road West Auto Accessories 
— G.R. and B.J. Ferguson 

137 of 1986 — Rockingham City Bakery — 
D.R. Currie 

140 of 1986 — Sam Rifici Ladies 
Hairdressing Salons — Regent 
Enterprises Pty Ltd 

141 of 1986 — Sanitarium Health Foods 
144 of 1986 — Sheepskin World — Fremantle 

—• Samark Nominees Pty Ltd 
as Trustee for the Edwards 
Family Trust 

145 of 1986 — Sheepskin World, Karrinyup 
— Samark Nominees Pty Ltd 
as Trustee for the Edwards 
Family Trust 

147 of 1986 — Sixways Liquor Store — Cag 
Nominees Pty Ltd as Trustee 
for the Philip Unit Trust 

148 of 1986 — Shorn Sheep Shop, Perth — 
Samark Nominees Pty Ltd as 
Trustee for the Edwards 
Family Trust 

152 of 1986 — Straight Lace Boutique — 
Heather Higgins 

154 of 1986 — Supergirl — Noteck Pty Ltd 
156 of 1986 — Tasty Bake — M. Cullen 
157 of 1986 — The Bassendean Liquor Store 

— 1. Rossi 
159 of 1986 — The Hairdressers — P.G. 

Stynes 
161 of 1986 — Tolcon Bakery — P. Tolcon 
162 of 1986 — Tonia's Curtains — A.N. and 

D.M. Sproule 
164 of 1986 — Trevor of Shimas Hairdressing 

— T. Davey 
177 of 1986 — Your Colours — R. Shepherd 

and L. Morgan 



SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments). 

State Award No. 32 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 38 and 58 of 1986. 

Between Carine Glades Foodmart — A.B. Abbott and 
Maces Foodland Store — C.A. Tuckey, Applicants 
and Shop, Distributive and Allied Employees' 
Association of Western Australia, Respondent. 

Order. 
THERE being no appearance by or on behalf of the 
applicants and having heard Mr J.A. Smith on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the applications be dismissed for want of 
prosecution. 

Dated at Perth this 21st day of April 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Application No. A8 of 1986. 

APPLICATION FOR AN AWARD TITLED 
"AUSTRALASIAN SOCIETY OF ENGINEERS, 

MOULDERS AND FOUNDRY WORKERS, 
INDUSTRIAL UNION OF WORKERS, 

WUNDOWIE IRON AND STEEL 
INDUSTRY AWARD, 1983". 

NOTICE is given that an application has been made to 
the Commission by the Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers, under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

This Award shall apply to the operations of the 
respondent at Wundowie and shall apply to employees 
classified in Clause 23.—Wages hereof. 

Patternmaker 
Tradesman Fitter 
Non Tradesman Moulder 
Casting Dresser 
Crane Attendant 
Crane Driver (Overhead) 
Furnaceman 
Trades Assistant 
Shot Blaster 
General Labourer 
Apprentices. 
A copy of the proposed Award may be inspected at my 

office at 815 Hay Street, Perth. 

Dated this 18th day of April 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

File No. 76 of 1980. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of the Shop and Warehouse (Wholesale 
and Retail Establishment) Award No. 32 of 1976 
and in the matter of an order pursuant to section 47 
of the said Act — 

HAVING read and considered the documents relating to 
this matter, there being no party desiring to be heard in 
opposition thereto, and upon being satisfied that the 
requirements of the abovementioned Act have been 
complied with, I, the undersigned, Chief Commissioner 
of the Western Australian Industrial Relations Commis- 
sion, acting on my own motion in pursuance of the 
powers contained in section 47 of the abovementioned 
Act, do hereby order and declare — 

That from the date of this order Lynas Motors 
Pty Limited is struck out of the Schedule of 
Respondents to the Shop and Warehouse (Whole- 
sale and Retail Establishment) Award No. 32 of 
1976 and ceases to be a party to that award. 

Dated at Perth this 14th day of April 1986. 

(Sgd.) B.J. COLLIER, 
Chief Commissioner. 

Application No. A5 of 1986. 

APPLICATION FOR AN AWARD TITLED 
"CLERKS' (BREWERIES) AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch under the 
Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

Area and Scope. 
This Award shall have effect over the State of Western 

Australia and shall apply to all employees employed in a 
clerical capacity as defined and classified under this 
Award in establishments operated by the employer 
respondent to this Award. 

Definitions. 
"Junior" 
"Adult" 
"Worker" 
"Clerical capacity" 
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Rates of Pay. 
1. Graded Adults — 
2. Ungraded Adults — 
3. Special Rates — 

(a) Secretaries, stenographers, accounts typists, 
comptometer operators, ledger posting 
machine or punch card tabulator operators, 
teletypists, audio typists and switchboard 
operators — 

(b) Senior Secretaries 
(c) Display Clerk 
(d) Programmer 
(e) Gate-Check Clerk 

4. Juniors 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated this 4th day of April 1986. 

K. SCAPIN, 
Registrar. 

Application No. All of 1986. 

APPLICATION FOR AN AWARD TITLED 
"DTX AUSTRALIA LIMITED 

MANUFACTURING AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Electrical Trades Union of 
Workers of Australia (Western Australian Branch) 
under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall apply to all employees of DTX 

Australia Limited employed in the classifications in 
Clause 21.—Wages within the State of Western 
Australia. 

21.—Wages. 
Assembler/Solderer 
Operator 
Electronic Serviceman 
Junior Workers 
Apprentices 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated this 8th day of May 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

Application No. AG4 of 1986. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"INDUSTRIAL RELATIONS 
(MT NEWMAN MINING CO PTY LIMITED 

AND ASSOCIATION OF DRAUGHTING, 
SUPERVISORY AND TECHNICAL EMPLOYEES) 

AGREEMENT OF 1986". 

NOTICE is given that an application has been made to 
the Commission by Mt Newman Mining Co Pty Limited 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

1.—Application. 
This Agreement applies to the employer, the associa- 

tion and those employees of the employer who are 
members of the association in accordance with Clause 
5.—Constitution of the rules of the association. 

2.—Definitions. 
"Association" means the Association of Draughting, 

Supervisory and Technical Employees. 
"Employer" means Mt Newman Mining Co Pty 

Limited. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated this 9th day of April 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A2 of 1985. 

APPLICATION FOR AN AWARD TITLED 
"MINISTERIAL OFFICERS (CHILDREN'S 

SERVICES) AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia Incorporated under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

Clause 3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

Clause 4.—Scope. 
This Award shall apply to all employees in the caUings 

described in Clause 23 of this Award employed by the 
respondents in facilities or services providing teaching 
and/or care to persons under the age of 18 years, and to 
the respondents employing such employees. 

Provided that this Award shall not apply to teachers 
employed as such by the Education Department or to 
employees covered by an Award or a registered industrial 
agreement to which the Civil Service Association was a 
party as at 1 January 1986. 
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Clause 23.—Salaries and Classifications. Application No. A7 of 1986. 

(1) In this clause, "Level 1" applies to employees who 
are classified as child care aide, teachers' aide, child care 
worker, pre-school teachers' aide, clerk, or keyboard 
operator or whose duties and responsibilities are sub- 
stantiaUy similar to such employees. 

Provided that an employee shall not progress beyond 
the 24 year old rate of level 1 unless the employee is 
qualified for promotion. 

"Level 2" applies to employees who are classified as 
teacher, administrator/co-ordinator or pre-school 
teacher and whose qualifications are not those of a 
Degree from a tertiary level education institution or 
equivalent. 

"Level 2A" applies to employees who are classified as 
teacher, administrator/co-ordinator or pre-school 
teacher whose qualifications are those of a Degree from a 
tertiary level education institution or equivalent. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated this 8th day of April 1986. 

K. SCAPIN, 
Registrar. 

Application No. A10 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"NURSES (PUBLIC HOSPITALS) 

AWARD A10 OF 1986". 

NOTICE is given that an application has been made to 
the Commission by the Royal Australian Nursing 
Federation Western Australian Industrial Union of 
Workers, Perth under the Industrial Relations Act 1979 
for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall apply to registered and student nurse 

members of the Royal Australian Nursing Federation 
throughout the State of Western Australia employed in 
all hospitals, institutions, homes for the aged and the 
Western Australian School of Nursing under the control 
of the Minister for Health, all hospitals under the control 
of Boards of Management appointed under the Hospital 
Act 1927-55, and in the Princess Margaret Hospital for 
children. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated this 28th day of April 1986. 

APPLICATION FOR AN AWARD TITLED 
"PRINTING (THE SOUTH WESTERN 

TIMES NEW TECHNOLOGY AGREEMENT 
AWARD 1986)" 

NOTICE is given that an application has been made to 
the Commission by the Printing and Kindred Industries 
Union, Western Australian Branch, Industrial Union of 
Workers under the Industrial Relations Act 1979 for the 
above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

Scope and Purpose. 
(1) This Award shaU apply to employees members of 

or eligible to be members of the Printing and Kindred 
Industries Union and employed by the South West 
Printing and Publishing Company Limited, and shall, 
except as it otherwise provides, apply to the exclusion of 
all other agreements and awards between the Company 
and the Union to the extent that such other agreements or 
awards deal with the same subject matter as this Award. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated this 10th day of April 1986. 

K. SCAPIN, 
Registrar. 

Application No. 243 of 1986. 

APPLICATION FOR JOINDER OF PARTY TO 
AWARD TITLED "SHOP AND WAREHOUSE 

(WHOLESALE AND RETAIL ESTABLISHMENTS) 
STATE AWARD 1977". 

NOTICE is given that an application has been made to 
the Commission by the Shop Distributive and Allied 
Employees' Association of Western Australia under the 
Industrial Relations Act 1979. 

The parties to be joined to the award are: 
Top Show Video 
Mount Pleasant Video 
Line Video Library 
Video Lounge 

The application may be inspected at my office at 815 
Hay Street, Perth by any interested person without 

. charge and any such person may by giving written notice 
of objection to the Commission and to the applicant 
within 28 days of publication of this Notice, appear and 
be heard on the hearing of the application. 

Dated this 3rd day of April 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

K. SCAPIN, 
Registrar. 
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Application No. 358 of 1983. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "TERTIARY EDUCATION 

NON-ACADEMIC SALARIED STAFF (COLLEGES) 
AWARD NO. 3 OF 1979". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

3.—Area and Scope. 
Delete subclause (b) and insert in lieu: 

(b) This Award shall apply to all salaried non- 
academic staff employed by the respondent named 
in Schedule B of this Award, except those employed 
on a casual basis. 

Schedule B. 
Delete existing provisions and insert in lieu: 

Schedule B. 
Western Australian College of Advanced 

Education. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated this 28th day of April 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

BOARD OF REFERENCE — 
Decisions of — 

BEFORE A BOARD OF REFERENCE. 
File No. 43 of 1985. 

In the matter of the Building Trades (Construction) 
Award 1979, No. 14 of 1978 and in the matter of a 
Board of Reference constituted under section 48 of 
the Industrial Relations Act 1979 and in the matter 
of a dispute under the said award relating to the 
termination of Mr John Jelleff. 

Before Mr T. Pope, Chairman, 
Mr G. Young, Employees Representative, 

and Mr M. McLean, Employers Representative. 
The 24th day of March 1986. 

Mr S. Billing on behalf of the applicant. 
Mr P. Davis on behalf of the respondent. 

Determination, 
MR POPE: The Australian Builders' Labourers' 
Federated Union of Workers, Western Australian 
Branch dispute the termination of Mr John Jelleff. 

As a preliminary point the respondent argued that 
there was no case to answer. The first two paragraphs of 
Clause 37 subclause 2 of the award are as follows: 

37. (1) . . . 
(2) Prior to dismissal or transfer two days' notice 

shall be given to any Job Steward and the union. 
Payment in lieu of notice shall not be given. In the 
event of the Union disputing the decision of 

management to transfer the Job Steward or 
terminate his service he shall remain on the job 
during which time a Board of Reference as provided 
in Clause 41.—Boards of Reference — shall deal 
with the matter . . . 

The respondent argued that as the job had been 
completed two days after notice had been given, the Job 
Steward or employee could simply not remain on the job 
because the job no longer existed. 

I do not think this is a correct interpretation of the 
subclause. The action of the employer to give notice to 
Mr Jelleff occurred when the job was still in progress, 
and it was this action which resulted in the matter being 
brought before a Board of Reference. 

Facts found by the Board of Reference are as follows: 
(1) Mr Jelleff commenced with Collier Constructions 

Pty Ltd at the Glengarry retirement site on 17 October 
1984. In July 1985 at the completion of that project he 
moved to a new site in Scarborough. He remained there 
until 20 February 1986. 

(2) On approximately 5 December 1985, Mr Jelleff in 
the presence of a BLF organiser, a Mr Bob Wade held a 
discussion with the on-site foreman of the Scarborough 
site, a Mr Peter Green. The information given to Mr 
Jelleff was such that he would have had an expectation of 
continuing employment with Collier Constructions Pty 
Ltd after the Scarborough project had been completed. 
There was never a guarantee of employment given to Mr 
Jelleff by Mr Peter Green. 

(3) At the Christmas wind up of Collier Constructions 
Pty Ltd Mr G. Carter, the Construction Manager of 
Collier Constructions Pty Ltd discussed in general terms 
with Mr Jelleff likely future contracts for the Company. 
Mr Jelleff assumed from this conversation that he would 
continue in employment with the Company. 

(4) Collier Constructions Pty Ltd do not have a fixed 
policy in terms of continuity of employment when work 
at a site is completed. 

(5) Mr Jelleff had been transferred at the completion 
of the Glengarry site to the Scarborough site, because it 
was convenient for Collier Constructions Pty Ltd in 
terms of timing. 

(6) On 6 January 1986 a builders' labourer with the 
surname Dauti was transferred from the Parkwood site 
of Collier Constructions Pty Ltd to the Gosnells site. He 
remained until 24 January 1986 which was the date when 
notice he had given became effective. Mr Dauti's replace- 
ment on 24 January 1986 was a Mr Panders. 

(7) Mr Panders had no prior experience as a builders' 
labourer. Mr Carter said in evidence that Mr Panders 
lived opposite the Gosnells site and this gave Collier 
Constructions Pty Ltd an added bonus in terms of 
security. 

(8) At the time of employment of Mr Panders, the 
Scarborough site was at a critical stage. Collier 
Constructions Pty Ltd were over their contractual time 
and suffering in the words of their Construction 
Manager "very heavy penalties". 

(9) During his employment with Collier Constructions 
Pty Ltd, Mr Jelleff's work was satisfactory both as an 
employee and as a union official. 

The applicant argued that agreement had been reached 
between Mr Jelleff and the Company as to continuity of 
his employment once the Scarborough site had been 
completed. 

The applicant pointed out that 16 months of service 
with one Company in the building industry was an extra- 
ordinary period of service. 

As there was a vacancy for a builders' labourer at the 
Gosnells site on 24 January 1986, the BLF considered Mr 
Jelleff should have been given the opportunity of 
continuity of work at Gosnells rather than being given 
notice on 18 February 1986. 
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The respondent argued that the industry practice for 
termination of employment is "first on — last off" on a 
site by site basis. Furthermore, continuity of employ- 
ment from one site to another is simply not a fact of life 
in the building industry. 

The respondent indicated the employee had been given 
notice correctly in terms of the award. 

There is considerable case history in this area. The 
applicant has to demonstrate to the Board of Reference 
that the employer exercised the right of dismissal 
unfairly, even though in a perfectly legal manner. 

Throughout the case, a number of references were 
made to side issues which in my opinion didn't affect the 
decision of the employer to give notice to Mr Jelleff. 

It would seem that the decision to give notice to Mr 
Jelleff was based solely on economic considerations. 

On 24 January 1986, a builders' labourer position was 
available at Gosnells. It was convenient for Collier 
Constructions Pty Ltd to employ Mr Panders even 
though he didn't have prior experience. The convenience 
resulted from the location of Mr Panders across the 
street from the building site. Mr Panders was in a 
position to observe the site and hence for security reasons 
was an additional bonus to the Company. 

During the January 1986 period when builders' 
labourers' were being employed on the Gosnells site, 
construction was at a crucial stage at the Scarborough 
site. It was economically desirable that Mr Jelleff be left 
at the Scarborough site because he knew the work and 
was familiar with the site. To transfer him at that stage 
would have been a costly exercise for the Company 
because they were incurring heavy penalties for late 
completion. 

From both the economic, management and 
convenience viewpoint the actions of Collier 
Constructions Pty Ltd were simply to treat labour as 
another unit in the production sequence with little regard 
to the human relations aspects of its decision. This fact 
was reinforced when the Construction Manager advised 
the Board that the Company does not have a policy 
regarding the transfer of employees from the completion 
of one site to another. In fairness to Collier 
Constructions Pty Ltd, this situation may not arise as 
often as with large construction firms because they do 
not undertake as many projects, however the point still 
remains. 

The principles governing the constraints on an 
employer's power of dismissal established by an award or 
other contract of employment and a Tribunal's power to 
interfere with any decision made pursuant to that power 
are clear. 

They are amply described in Fitzpatrick and the 
Council of the Municipality of Bankstown (1954) 53AR 
(NSW) 573 at 579 in the following terms: 

The right of an employer to dismiss or retain an 
employee in his service is clear, just as is the right of 
an employee to decide to remain in or leave the 
service of an employer, subject of course, in either 
case to compliance with such conditions, notice, etc, 
as may be laid down by binding award. Neverthe- 
less, jurisdiction to award the reinstatement of a 
dismissed employee is vested in the Commission by 
the Act. 

But in dealing with the right of an employer to 
dismiss or retain an employee, the Commission 
exerts a jurisdiction in the exercise of which it is not 
for the Commission simply to substitute its own 
opinion for that of the employer in the selection or 
retention of his employees; an application for rein- 
statement is not an appeal from the action of the 
employer; no such right is conferred by the Act. 

Turning to the building construction industry as a 
whole, the award itself which established this particular 
Board of Reference contains a number of provisions 
which are to the benefit of the employee and reflect the 
short term nature and instability of employment in the 

industry. Mr Jelleff's employment must be considered in 
that light. However, both the respondent and applicant 
agreed that with large construction organisations, there 
is a growing trend towards the transfer of employees at 
the completion from one site to another site. 

Collier Constructions Pty Ltd, at this stage, do not in 
normal circumstances have more than one large 
construction site in operation at any one time and 
therefore do not always have an immediate facility for 
the transfer of an employee. 

Given the nature of the industry and the circumstances 
of this case I do not think it is appropriate or correct that 
I substitute my opinion for that of the employer. I 
therefore cannot order that Mr Jelleff be immediately 
reinstated. 

However I do determine that Collier Constructions 
Pty Ltd should give first offer of employment to Mr 
Jelleff of any future vacancy for a builders' labourer. I 
would also determine that the respondent undertakes an 
immediate examination of work procedures and the 
employment structure at the Gosnells construction site to 
establish if a position of builders' labourer can be made 
available to Mr Jelleff. 

MR YOUNG: The Board is asked to reinstate Mr John 
Jelleff in his employment as a builders' labourer with 
Collier Constructions Pty Ltd. 

Mr Jelleff commenced work on 17 October 1984, and 
the employer terminated him following the giving of two 
days' notice on 20 February 1986. 

No issue of dismissal for cause arises in this case. Put 
simply, construction projects on which Mr Jelleff was 
engaged, had been completed and no further work then 
being available, a termination was effected. 

The employer is a medium sized builder, currently 
having some 50 cottages under construction, although it 
employs no labourers in this area of its operations. 

The commercial sector of the Company is somewhat 
small, normally engaging on one or two projects at any 
one time. Apart from project Supervisors, the only class 
of labour the employer engages is that of labouring 
classifications. 

At the time of engaging Mr Jelleff, the employer was 
constructing a block of accommodation units valued at 
around 1.2 million dollars at Glengarry. Some nine 
months later the Company completed this contract and 
commenced a similar type of project at Scarborough 
valued at around Zi million dollars and Mr Jelleff was 
transferred from Glengarry to the Scarborough site. 

The original estimated date of completion of the 
Scarborough job was to have been at the end of January 
1986. However, for reasons not advised to the Board, 
final completion occurred around 20 February 1986, 
which as previously mentioned, resulted in the 
termination of Mr Jelleff. 

Around January 1986 the Company commenced 
construction of an "A" class hospital at Gosnells valued 
at around 1.8 million dollars. 

The Company has engaged three labourers subsequent 
to that of Mr Jelleff. Mr Dauti commenced work on 25 
March 1985, Mr Copeland, who commenced on 17 
September 1985 and finally a Mr Panders was engaged 
on 29 January 1986. 

At the completion of a project at Parkwood at the end 
of December 1985 and following the Xmas break, Mr 
Dauti was transferred to Gosnells on 6 January 1986. He 
later terminated himself on 24 January 1986. It was said 
by the Company they originally intended that Mr 
Copeland replace Mr Jelleff for a period of annual leave. 
However, Mr Copeland was kept on to help the 
Scarborough site catch up and was subsequently 
terminated in December 1985. 

I discern from the evidence, the normal Company 
practice is to engage a labourer for the duration of the 
project and supplant this workforce with "casuals" if 
necessary. In Mr Jelleff's case the completion of the 
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Glengarry project coincided with the commencement of 
the Scarborough project, and it was said by the 
Company — 

We were happy with his services at Glengarry so it 
was the natural thing to do rather than go through 
the process of interviewing possible employees when 
we had one we were relatively happy with — so he 
was transferred. (Transcript p. 44.) 

However, in relation to the new project at Gosnells, 
the Company had this to say — 

I would like to make it clear that at no point in 
time did the Company ever have the intention of 
sending Mr Jelleff to Gosnells. We had at that stage, 
two long term employees who were employed as 
labourers. It was our intention to send the other 
employee, who was familiar with the particular 
foreman, to that job, and that is, in fact, what 
actually happened. It has never been our intention 
to shift Mr Jelleff to Gosnells. (Transcript p. 33.) 

Obviously, a new circumstance arose upon the 
termination of Mr Dauti and by this time the Company 
had become aware of the availability of Mr Panders who 
lives opposite the new Gosnells project and who was 
subsequently engaged to commence at that site on 29 
January 1986 and remains there to this day. 

The Applicant Union attacks the Company decision 
on three fronts, namely, there is an element of 
victimisation against Mr Jelleff on the basis that he was 
an effective Shop Steward and the Company had 
declined to transfer Mr Jelleff on the basis he would 
cause problems on the new job, secondly, the Company 
breached undertakings given to both Mr Jelleff and the 
Union that he would be transferred to the Gosnells site, 
and lastly, in any case, in all the circumstances, given a 
satisfactory work history, Mr Jelleff was entitled to 
expect that such a transfer would occur. 

On the other hand Mr Davis, for the Company, 
strongly resisted the Union's claims and argued there was 
no victimisation of Mr Jelleff as a result of his shop 
stewardship, that the award implied and, indeed, 
Company and industry practice was such that labourers 
were normally engaged for the duration of a project, that 
there were no undertakings given by the Company in 
relation to Mr Jelleff transferring to the Gosnells site, 
and finally, the employer had acted lawfully and in 
accordance with its award obligations. 

The essential elements of Mr Jelleff's evidence for 
consideration by the Board and that which was attacked 
by the Company, concerned the allegation that on 5 
December 1985, he was told by Mr Peter Green, the site 
supervisor at Scarborough, that he would be transferred 
to Gosnells and this assurance again being given at a 
Company Xmas function later that month. 

Mr Robert Wade, an Organiser for the BLF, gave 
evidence to the effect that he visited the site on 5 
December 1985 whereupon he conversed with Mr Peter 
Green, the site supervisor, in the company of Mr Jelleff. 
Mr Wade reported the conversation in the following 
words: 

The site foreman told me he could not see any 
problems in relation to continuity or transfer. He 
was happy with him on the job, he was a good 
worker, because that was brought up in relation to 
the conversation. That was my appreciation of what 
the site foreman said. On 9 December 1985 I went 
back down on site because I was going on leave on 
the 10th. I spoke to John, I said "it looks like you've 
got a good New Year". Then I went on holidays. 
(Transcript p. 27.) 

Mr Greg Carter, the Construction Manager, Special 
Projects, of Collier Constructions Pty Ltd, denied whilst 
giving evidence, that he had ever suggested or advised Mr 
Jelleff that he would be going on to the Gosnells site. He 
further advised the Board that he had spoken to Mr 

Green, who also denied that any agreement was reached 
by him that Mr Jelleff would be transferred. He said — 

I again make the point that we were at a crucial 
point at this time at Scarborough. We were 
incurring very heavy penalties. We had two guys 
employed on the site working and knowing what 
they were doing. It would seem unreasonable for me 
to pull one of those guys off there and send him to 
Gosnells when we had already been approached by 
someone to go to Gosnells. These two guys were 
going to finish this job — they needed to stay there 
to finish it. It would have taken me a couple of days 
to get somebody organised to take over the work of 
anyone I had to transfer. We, frankly, could not 
afford that sort of time. (Transcript p. 43.) 

and later, 
I have been advised by my site foreman at 

Gosnells that he is extremely happy with the 
labourer he has working for him at that site and does 
not wish to replace him and I respect my foreman's 
wishes. That is one point. It is a matter of con- 
venience for us that the labourer at Gosnells 
happens to live across the road from the project, so 
that is a matter of convenience which we also took 
into consideration. The simple fact of the matter is 
that at a given time on the 21st of this month we had 
two labourers in our employ in one position 
available and we had to make a decision on which 
one was going where. It became a matter of having 
to put one guy off or put the other guy off so 
somebody else could take his position. So that was 
the position we were faced with. (Transcript p. 44.) 

Mr Carter confirmed the Company was satisfied with 
Mr Jelleff's work performance as a labourer and 
confirmed that generally speaking they had good 
relations with him in his capacity as Shop Steward for his 
Union. In this case the Building Trades (Construction) 
Award of 1979 applies and termination of employees is 
generally governed by the conditions of Clause 36.— 
Termination of Employment — in which one day's 
notice in lieu thereof is required except in cases of 
misconduct or refusal of duty. In Mr Jelleff's case, 
however, he being a recognised Shop Steward, the 
provisions of Clause 37 (ii) Shop Stewards — applies, in 
that two days' notice is required whenever a Shop 
Steward is to be transferred or terminated. Notice is also 
required to be given to the Union whenever that situation 
is to occur. It is an agreed fact situation that Mr Jelleff 
was terminated in accordance with the appropriate 
notice required by the award. 

On all of the evidence made available, I find the 
Union's claims such as they were, of victimisation of Mr 
Jelleff as a Shop Steward, are not substantiated, and 
similarly the assertion that undertakings were given by 
the Company that Mr Jelleff would be transferred, is 
simply not sustainable having regard for the report 
tendered by Mr Wade as to the words spoken by Mr 
Green on 5 December 1985. 

The employer argues that the Building Trades (Con- 
struction) Award recognises and further, implies, 
employment will be for the duration of a particular 
construction project. In this regard our attention was 
drawn to the provisions of Clause 37 (ii) which says — 

Prior to dismissal or transfer, two days' notice 
shall be given to any Shop Steward and the Union. 
Payment in lieu of notice shall not be given. In the 
event of the Union disputing the decision of 
Management to transfer the Shop Steward or 
terminate his services, he shall remain on the job 
during which time a Board of Reference as provided 
in Clause 41.—Boards of Reference — shall deal 
with the matter. 

The employer urges us to interpret the provision in a 
narrow sense and accordingly it follows that the project 
having been completed and no job available, there is 
simply no case to answer. It was said that further support 
for that proposition was gained from a perusal of other 
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award provisions, particularly that applying to Clause 
8.—Rates of Pay — and in particular, subclause (iv) 
which provides a "follow the job loading" which had 
regard for the transient nature of the building 
construction industry. 

Whilst I think it true enough to say the award in 
question recognises the transient nature of the particular 
industry that we are here concerned with, I do not think it 
could be taken thus far to suggest the award envisages 
employment contracts limited to the duration of the 
particular projects. This is said having particular regard 
for provisions such as those concerning annual leave, 
sick leave, and of course, long service leave, all of which 
are found within this particular award. 

It seems to me, read in context, Clause 37 confers in 
essence the same rights and obligations concerning 
termination of employees as does Clause 36 generally, 
with the one essential difference being the extra day's 
notice required to both the worker and his Union. 

Accordingly, I would reject that aspect of the 
employer's submission. 

The Company further submitted that it had simply 
exercised its managerial discretion to lawfully and in 
accordance with its Award obligations, terminate a 
worker following completion of work for which he had 
been engaged, and accordingly, the Tribunal should not 
interfere with that decision. 

Obviously, an employer does have such a right. 
However, just as with employees' rights, there are 
attendant obligations. Further, it is well understood 
industrial law, a Tribunal will, indeed has an obligation 
to intervene in circumstances of distinct unreasonable- 
ness or unfairness. It remains, therefore, to determine 
whether circumstances exist in this particular case which 
would warrant interfering with an employer's right to 
exercise his discretion to terminate the contract of 
employment of a worker, in accordance with that 
contract. 

Leaving all else aside, it can be readily seen that as at 
the beginning of January, the Company had two long 
standing employees of the Company, those being Messrs 
Dauti and Jelleff. 

The project upon which Mr Dauti had been engaged 
had just been completed and was therefore transferred to 
Gosnells and if the position had remained at that it seems 
to me that Mr Jelleff would have little to complain about. 
It was simply the luck of the draw, however, the position 
altered somewhat in that Mr Dauti terminated on 24 
January 1986 and this at a time when the project on 
which Mr Jelleff was working was all but completed. 

It was more convenient for the Company to engage a 
new permanent labourer for the Gosnells site, rather 
than engage a casual to finish off the Scarborough site, 
thus enabling Mr Jelleff to be transferred to Gosnells, 
equally, it would have been just as convenient to employ 
a casual at Gosnells, pending the availability of Mr 
Jelleff. 

It is important to note that Mr Jelleff was regarded as a 
satisfactory employee, had a good working relationship 
with the Company as a Shop Steward and that on the 
evidence of Mr Carter it was absolutely critical for Mr 
Jelleff to remain on the Scarborough site until 
completion. 

In these circumstances, I find it difficult to accept the 
circumstances of convenience to the Company out- 
weighed any consideration of fair dealing with its long 
term satisfactory employee, Mr Jelleff. If the attitude of 
this employer is consistent with that of the industry 
generally, it is little wonder the industry finds itself in the 
strife torn circumstances it does. 

Accordingly, I would order that Mr Jelleff be 
reinstated in his former occupation of builders' labourer 
with Collier Constructions Pty Ltd without loss of wages 
since 20 February last, less any wages earned in that 
period. 

MR MCLEAN: 1 agree with the determination of Mr 
Pope. 

MR POPE: It is the majority decision of this Board of 
Reference that Collier Constructions Pty Ltd should give 
the first offer of employment to Mr John Jelleff of any 
future vacancy for a builders' labourer position. In 
addition Collier Constructions Pty Ltd are required to 
undertake an immediate examination of work 
procedures and the employment structure at the Gosnells 
construction site to establish if a position of builders' 
labourer can be made available to Mr Jelleff. 

(Sgd.) T. POPE, 
Chairman. 

LONG SERVICE LEAVE — 
Boards of Reference — 

special — 

BEFORE A SPECIAL BOARD OF REFERENCE. 

In the matter of "The Shop and Warehouse (Wholesale 
and Retail Establishments) State Award 1977" No. 
32 of 1976 and in the matter of a Special Board of 
Reference established thereunder and in the matter 
of a claim for long service leave entitlement between 
Mrs E. Blackburn, Applicant and G.J. Coles and 
Company Limited, Respondent. 

Before Mr K. Scapin Chairman, 
Mr K.J. Trainer Employees Representative, 

and Mr C.B. Parks Employers Representative. 
The 16th day of April 1986. 

Mr P. Marsh (of Counsel) on behalf of the applicant. 
Mr J.N. Uphill and with him Mr G.C. Foxwell on 

behalf of the respondent. 

Determination. 
MR SCAPIN: This is the unanimous decision of the 
Board. The matter has been brought by Mrs Blackburn 
pursuant to the combined operation of Clause 33.— 
Long Service Leave of the Shop and Warehouse (Whole- 
sale and Retail Establishments) State Award 1977 No. 32 
of 1976, and the Long Service Leave Conditions as pre- 
scribed by the Commission in Court Session on 15 
December 1977 and published in Volume 60 of the 
Western Australian Industrial Gazette at pages one to six 
inclusive (the Conditions). 

The Conditions, in so far as they are relevant are as 
follows: 

1.—Right to Leave. 
A worker shall, as herein provided, be entitled to 

leave with pay in respect of long service. 

3.—Period of Leave. 
(1) The leave to which a worker shall be entitled 

or deemed to be entitled shall be as provided in this 
subclause. 

(2) . . . 
Where a v/orker has completed at least 15 years' 

service the amount of leave shaU be — 
(a) in respect of 15 years' service so completed 

— 13 weeks' leave; 
(b) ... 
(c) ... 
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4.—Payment for Period of Leave. 
(1) A worker shall ... be entitled to be paid for 

each week of leave to which he has become entitled 
or is deemed to have become entitled the rate of pay 
applicable to him at the date he commences such 
leave. 

7.—Records to be Kept. 
(1) Each employer shall, during the employment 

and for a period of 12 months thereafter,. . . keep a 
record from which can be readily ascertained the 
name of each worker, and his occupation, the date 
of the commencement of his employment and his 
entitlement to long service leave and any leave which 
may have been granted to him or in respect of which 
payment may have been made hereunder. 

(2) Such record shall be open for inspection in the 
manner and circumstances prescribed by this award 
. . . with respect to the time and wages record. 

Mrs Blackburn claimed continuous service from 24 
October 1974. At the date of the hearing she was still 
employed by the respondent. 

The respondent does not accept Mrs Blackburn's 
claim to continuous service. The respondent argued that 
there was a break in the applicant's service in that she 
resigned just prior to March 1977 and that she re- 
commenced employment on 7 March 1977. The 
respondent employer accepts that Mrs Blackburn has 
continuous service from 7 March 1977. 

The respondent argued that the onus of proof is with 
the applicant to prove continuous service. Let's look 
then at the evidence put before the Board. 

Mrs Blackburn gave sworn evidence, corroborated by 
the sworn evidence of a witness and supported by a 
taxation group certificate (Exhibit 2) produced by that 
witness that she commenced employment on 24 October 
1974, did not terminate her service, and was not other- 
wise absent from duty which would affect her long 
service leave entitlement. That evidence was not 
weakened under cross examination. It is worth noting 
that Mrs Blackburn's supportive witness was not cross 
examined. 

The respondent argued his case on the basis of a 
written record which began on 7 March 1977. The 
difficulty for the employer as the Board sees it, is that the 
record upon which he relies "in toto" — itself refers to 
an earlier record which the employer was not able to 
produce. The later record tendered in evidence by the 
employer (Exhibit 1) which begins from 7 March 1977 is 
not signed by the employee applicant in the space pro- 
vided for such signature and the applicant's evidence is 
that she was unaware of the existence of Exhibit 1 and the 
notations made thereon until recently although the 
written notations are purported to have been entered on 
the form on 7 March 1977. There is a requirement at the 
top right hand corner of Exhibit 1 for the employee to 
sign at the time of commencement and which also 
certifies that the employee has received a new staff 
booklet — this too has not been signed. It is noted also 
that this particular "Female Interviewing Form" 
(Exhibit 1) is signed on behalf of a person with the 
surname of Marshall. The employee gave evidence that 
she was employed by Mrs Marshall at the time of her 
engagement on 24 October 1974. On behalf of the 
employer respondent it was submitted that the employer 
had spoken to Mrs Marshall in respect of Mrs 
Blackburn's claim but Mrs Marshall could not clearly 
recall events in 1974 or in or about 1976 or 1977. 

The applicant gave uncontroverted evidence that she 
"filled out" only one application form when she joined 
the service of the employer in October 1974. She has not 
since completed another application form. 

The Conditions place an onus on the employer to keep 
proper records (Clause 7). In the instant case a proper 
record has not been kept. 

On balance, the respondent has not persuaded the 
Board that his written record is to be preferred to the 
uncontradicted sworn evidence of the applicant. 

The decision of the Board is that Mrs Blackburn has 
continuous service from 24 October 1974. 

(Sgd.) K. SCAPIN, 
Chairman. 

SECTION 29 (b) — 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 182 of 1986. 

Between Jack Allegretta, Applicant and Providores of 
Australia, Respondent. 

Order. 
HAVING heard Mr J. Allegretta on his own behalf and 
Mr P. Lansell (of Counsel) on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979, hereby orders — 

That this matter be dismissed. 

Dated at Perth this 28th day of April 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 956 of 1985. 

Between Gail Barrett, Applicant and Profile Marketing 
Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant in person and Mr A. 
Stavrianou (of Counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent pay to the applicant the sum 
of $402.79 in full and final settlement of the matter. 

Dated at Perth this 23rd day of April 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 141 of 1986. 

Between Raymond Bourne, Applicant and Skipper 
Mitsubishi, Respondent. 

Order. 
HAVING heard Mr R. Bourne in person and Mr R. 
Chant on behalf of the respondent company, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent company is to pay to the 
applicant the sum of $308, less tax, within 21 days of 
the date of this order. 

Dated at Perth this 26th day of March 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 152 of 1986. 

Between Mark Brooking, Applicant and Cartwright 
Taylor Engineering Pty Ltd, Respondent. 

Order. 
HAVING heard Mr M. Brooking in person and Mr S. 
Kenner on behalf of the respondent in Conference at the 
Western Australian Industrial Relations Commission, 
815 Hay Street, Perth, on 14 April 1986, and the parties 
having reached agreement with respect to it, by consent 
and with leave the claim is hereby withdrawn. 

Dated at Perth this 18th day of April 1986. 

(Sgd.) .I.E. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 554 of 1985. 

Between Arthur John Collins, Applicant and Australian 
Mines and Metals Association (Inc), Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 27th day of March 1986. 

The Applicant in person. 
Mr L.A. Jackson on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant was employed 
by the Respondent from 17 August 1970 until he resigned 
on 17 May 1985 to take an early retirement. He was 
initially employed as the Respondent's senior industrial 
relations officer in this state and from 1972 as its State 
Secretary. He alleges that it was a condition of his 
employment that he would receive a pension on retire- 
ment at age 62 equal to approximately two-thirds of his 
final salary or a lump sum commutation thereof, with an 
appropriate adjustment for early retirement after age 57. 
Upon retirement the Applicant was paid a lump sum of 

$131 053; a commutation of a pension equivalent to 
approximately 38 per cent of his final salary. Taking into 
account his early retirement the commuted value of a 
pension equivalent to approximately two-thirds of his 
final salary, would have been $236 657, a difference of 
$105 604. The Applicant now seeks to recover that 
difference pursuant to section 29 (b) (ii) of the Industrial 
Relations Act as being a benefit denied him under his 
contract of employment with the Respondent. 

The claim has its roots in a discussion which took place 
between the Applicant and a Mr Young, the 
Respondent's then General Secretary on 10 July 1970. 
During the course of the discussion the Applicant was 
offered and accepted employment with the Respondent. 
The Applicant was then employed by the Fremantle Port 
Authority but was not entirely happy with his lot there. 
As he was 43 years old he was anxious to maintain 
adequate provision for his superannuation. His super- 
annuation entitlement from the Fremantle Port 
Authority was a pension of approximately two-thirds of 
his final salary at age 60 and he says, he told Mr Young of 
this. The Applicant says Mr Young replied, "That's no 
problem, our scheme provides for a pension of 
approximately two-thirds salary or you can take a cash 
conversion". He says Mr Young also indicated that a 
lesser amount could be taken in the five years preceding 
the compulsory retirement age of 62. On receiving that 
advice the Applicant agreed to take up employment with 
the Respondent, which he says he would not otherwise 
have done. He and Mr Young shook hands and later that 
day the Applicant tendered his resignation from the 
Fremantle Port Authority effective from 9 August 1970. 

That discussion was followed by a letter from the 
Respondent written by Mr Young, and sent to the 
Applicant on or about 17 July 1970 "to confirm the 
following terms of agreement reached in respect of your 
appointment to the staff of the Perth office" of the 
Respondent. The Applicant responded by writing to the 
Respondent acknowledging having received the letter 
"outlining the employment conditions applicable to my 
engagement with your Association" and indicating that 
he had "much pleasure in accepting the conditions". 

Amongst the conditions of employment contained in 
the Respondent's letter of 17 July 1970 was the 
following:— 

2. All adult male members of the staff are 
required to participate in the Broken Hill Associated 
Smelter Staff Provident Fund. As you are aware, 
the BHAS Company is a member of this Association 
and this Association is an "affiliated Company" for 
the purposes of the fund. 

I enclose a copy of the rules of the Fund and a set 
of the necessary application forms in order that you 
may apply to become a member of the Fund. 

I understand that you have recently passed a satis- 
factory medical examination but it will be necessary 
for the enclosed medical certificate to be completed. 
The application form and supporting papers, 
including an extract covering your date of birth 
should be forwarded to this office as soon as 
possible so that your application can be submitted to 
the Trustees of the Fund at an early date. 

You will note that the Fund, for employees of the 
BHAS Company, is now on a non-contributory 
basis for the individual employees of that Company. 

As discussed, members of the staff of the 
Association, as a condition of employment, are 
required to accept deduction from their salary of 
one quarter of the total contribution that is required 
to be made to the fund. The Association pays the 
remaining three-quarters. For the individual staff 
member, this represents a payment of slightly less 
than five per cent of his salary. It should be noted 
that the individual staff member is not entitled to 
any repayment of amounts deducted from his salary 
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in respect of the Fund when employment is 
terminated with less than five years' service with the 
Association. 

The Applicant says he did not receive a copy of the 
Rules of the Fund with the letter. Nonetheless, he signed 
and returned the enclosed application form to join the 
Fund which contained an acknowledgment that "I have 
read the Rules of the Fund and agree to be bound by 
them". 

The Applicant was duly admitted to the Fund and 
commenced his employment with the Respondent as 
indicated on 17 August 1970. Some months later he says 
he obtained a copy of the Rules of the Fund and read 
them. When he did so initially he did not fully appreciate 
their significance. The significance was that to obtain a 
pension equivalent to approximately two-thirds of one's 
final salary, it was necessary to complete 30 years' 
service, something which given his age was an 
impossibility. Periodically he looked at the Rules each 
time becoming more concerned with the realisation that 
he was entitled to less than he believed he had been 
promised by Mr Young. Initially he was not unduly 
concerned because he "assumed" that the Respondent 
would somehow make up the difference. Ultimately his 
concern reached the point where he raised the matter 
informally with Mr Whiffen, then the Respondent's 
Deputy General Secretary. He does not know when this 
was, except that it was "some years before 1976". Mr 
Whiffen indicated that the Rules of the Fund were gospel 
and that the matter should be taken up with Mr Young. 
The Applicant followed that advice on a number of 
occasions without success. After Mr Young retired he 
again raised the matter with Mr Whiffen and finally with 
the Respondent's chairman, each time with increasing 
vigour and each time was told in various ways that the 
Rules of the Fund alone established his superannuation 
entitlement. Finally, in 1983 he entered into 
correspondence with the Respondent on the subject but 
again without any joy. He therefore instituted these 
processes in the hope that the Commission will bring him 
the joy which has hitherto been so illusive. 

The Respondent's answer in these proceedings is, as it 
has been since the matter was first mentioned by the 
Applicant, that the Applicant's only entitlement to 
superannuation is as set out in the Rules of the Fund. Mr 
Young, denies ever having made a promise to the 
Respondent that he would receive a pension of two- 
thirds of his final salary subject only to an adjustment for 
early retirement. He says that he told the Applicant only 
that the Respondent's superannuation scheme had a 
maximum entitlement in the order of two-thirds of a 
retiree's salary. Mr Young testified that he did not know 
the exact details of the Fund because they were somewhat 
complicated. He always appreciated that the benefits 
depended on length of service although he did not 
mention that it required 30 years' service for the 
maximum benefit to be paid. He says too, that he always 
understood that the Fund applied equally to all 
employees and he had neither the authority nor the 
intention to make special provision for the Applicant. 

Further, the Respondent argues that the contract 
between the parties is that contained in the correspon- 
dence between them which followed shortly after the 
interview between the Applicant and Mr Young. In the 
circumstances the Respondent contends that it matters 
not what mention was made of superannuation prior 
thereto. In addition, it is argued that the Applicant in 
joining the Fund acknowledged that he had read the 
Rules and cannot now be heard to say that he did not do 
so. Still further, the Respondent argues that the 
Applicant having appreciated the shortcomings in the 
Fund did nothing about it for quite some time thereafter 
and moreover, continued to remain in the Respondent's 
employ knowing its attitude was that he would receive no 
more than the Rules of the Fund permitted. In the 
circumstances, the Applicant ought not now be heard to 
complain about those shortcomings. This is all the more 
so, the Respondent argues, because the benefits were 

altered in the Applicant's favour during the course of his 
employment and with his consent the benefits 
transferred to another fund, the CRA Staff Provident 
Fund. 

Finally, the Respondent challenged the jurisdiction of 
the Commission to entertain the claim, on the basis that 
section 29 (b) (ii) of the Industrial Relations Act restricts 
claims by individual employees to an ' 'industrial matter'' 
which fits the description of a benefit denied by his 
employer. The Respondent's contention was firstly that 
the claim was for superannuation which was not an 
"industrial matter" as defined in section 7 of the Act. 
Furthermore, by its nature, superannuation was a benefit 
paid by trustees of the relevant fund not by the employer, 
and as such, although it might be said to be a benefit 
arranged by the employer, it was not a benefit allowed by 
it but rather by the trustees who are a separate and 
distinct legal entity from the employer. 

The Applicant says that the matter is quite simple. His 
contract with the Respondent was that which was 
verbally settled between himself and Mr Young. It con- 
tained a promise of a pension equal to approximately 
two-thirds of his final salary or a commuted cash 
equivalent. Who pays it is of no concern to him. His 
argument is not with the trustees of the Fund but with the 
Respondent for not delivering or arranging to deliver to 
him what it promised in respect of superannuation. 

In my view the Applicant's analysis of the position is a 
gross over simplification. It is a trite law that where the 
parties have made a contract and recorded it in writing to 
which they have both assented as the complete and 
accurate integration of that contract "it is to presumed 
that the writing contains all the terms of it and evidence 
will not be admitted of any previous contemporaneous 
agreement which would have the effect of adding to or 
varying it in any way." [see: Mercantile Bank of Sydney 
Ltd v. Taylor (1891) 12LR (NSW) 252, 262]. That is a 
rule, which applied to both the courts of law and the old 
Courts of Equity. There is, of course, good reason for it. 
Parties who take the trouble to reduce their bargain to 
writing do so, in the main, in order to settle once and for 
all what the terms of their contract are. 

In the present case I would have thought that the 
letters written soon after the discussion in question 
clearly indicate that together they constitute a complete 
and accurate integration of the contract, and I so find. 
Clearly the Respondent's letter of 17 July 1970 purported 
to set out in a formal way details of the terms of the 
Applicant's employment. Likewise, the Applicant's 
response to that letter indicates that he saw it as such. He 
acknowledged it as "outlining the employment 
conditions applicable to my engagement" and 
accordingly replied in writing that he had "much 
pleasure in accepting the conditions". Neither letter, I 
suggest, was written to exchange social pleasantries but 
was intended to be a formal and commercial record of 
the transaction they settled, as indeed the law presumes it 
to be. 

The contract as embodied in the correspondence is 
quite unambiguous on the question of superannuation. 
The Respondent's letter made no secret of the fact that it 
was offering the Applicant employment on the basis that 
superannuation applied according to the Rules of the 
Fund. If the Applicant thought that it did not represent 
his verbal bargain, as he now says is the case, he should 
not have accepted the conditions offered by the 
Respondent in its letter. The letter was written before the 
Applicant commenced his employment and if it did not 
accurately record their agreement there was time for the 
Applicant to withdraw or have the matter corrected. It is 
no answer for the Applicant to say that he was not 
provided with the Rules of the Fund or that he did not 
read them. He made application to join the Fund and in 
so doing acknowledged in writing that he had read the 
Rules and agreed to be bound by them. Again the law is 
quite clear. In the absence of fraud a person who makes a 
written agreement which he has signed is bound by that 
agreement and ' 'it is wholly immaterial that he has not 
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read the agreement and does not know its contents" [see: 
Parker v. South Eastern Railway Co Ltd (1877) 2CPD 
416,421; L'Estrange v. F. Graucob Ltd (1934) 2KB 394], 
That is all the more so in the case such as this where the 
writing expressly indicates that the signatory has read the 
contents. 

The Applicant faintly suggested that by reason of 
section 26 (1) of the Industrial Relations Act which 
requires the Commission to act according to equity and 
the substantial merits of the case "without regard to 
technicalities or legal forms" and does not bind it to the 
rules of evidence, it should not permit established legal 
principles to stand in the way of his claim. That cannot 
be. In matters of this nature where the Commission 
exercises a purely judicial function as distinct from a 
legislative one, it must have regard to the established 
legal principles. The Commission's task in cases such as 
this, is not to make a contract for the parties which it 
thinks fair and reasonable, as it frequently does in its 
arbitral or legislative role, but rather to determine 
precisely the terms and conditions which the parties have 
contracted. It is axiomatic that in order for the 
Commission to ascertain whether or not a benefit has 
been denied it must first determine whether there is a 
benefit and exactly what it is. That task can only sensibly 
be conducted by regard to the established legal principles 
and in particular those connected with the law of 
contract since a contract is itself a legal concept. 

In my opinion, in view of the events that have 
occurred, it is not open to the Applicant to argue that his 
contract of employment was other than that which is 
contained in the correspondence between himself and the 
Respondent. In that correspondence there is no 
ambiguity whatever about the terms of his employment 
as they relate to superannuation. His superannuation 
benefit is tied to the Rules of the Fund. That is the benefit 
to which he is in this respect entitled. It is common 
ground that he was paid in accordance with the Rules of 
the Fund and therefore his claim must fail. 

In the circumstances, it is not necessary to resolve the 
conflict in the evidence adduced in these proceedings. 
However, I feel bound to say something of it. I cannot 
say that I am satisfied on balance that Mr Young 
promised the Applicant that he would receive a pension 
on the terms the Applicant suggests. Thus even if the 
contract between the parties had been purely verbal, as 
the Applicant suggests, and which I find was not the 
case, still I consider the claim should fail. Although I 
have no doubt that the Applicant believes that what he 
says of the conversation between himself and Mr Young 
is accurate, having heard Mr Young, I am simply not 
satisfied that is so. Mr Young did not present as an 
unimpressive witness. With the benefit of having heard 
his testimony, I am bound to say that I would find it odd 
if he did make a promise in the terms suggested by the 
Applicant. Rather, I am inclined to the view that the 
probabilities are that Mr Young spoke of the Fund as 
simply offering a maximum benefit of two-thirds of 
one's annual salary. Mr Young impressed me as being 
business like. He appreciated that the Fund had its Rules 
and that they applied to all. I cannot think he would 
pretend that a special case would or could be made for 
the Applicant, despite what Mr Date says of his 
experience with Mr Young. Interestingly, Mr Lynch, 
who was the only other person present at the discussions, 
cannot recall a promise being made in the terms alleged 
by the Applicant. Moreover, what cannot be ignored is 
that almost contemporaneously with their discussion, Mr 
Young wrote a letter "confirming" the agreement 
reached between himself and the Applicant. It does not 
attempt to offer anything afresh, but only to confirm 
that which had been agreed. That letter suggests that the 
superannuation was discussed on the basis which Mr 
Young now says he verbally offered it to the Applicant. I 
must say too, that I treat with some suspicion the 
credibility of an assertion that one can precisely recaU 
what was said in a discussion which occurred some 15 
years ago as the Applicant claimed. It is notorious that 

with the passage of time things are often forgotten or 
imagined. In light of what Mr Young has said, and the 
correspondence written contemporaneously with the 
event in question, I am bound to say that I am not 
satisfied on balance that the Applicant was promised a 
pension equal to approximately two-thirds of his salary 
at 62 irrespective of his age of entry to the Fund. Thus as 
indicated, even if the contract was entirely verbal which I 
am quite satisfied it was not, the claim must fail by 
reason of his failure to establish his allegation on the 
balance of probabilities. 

Similarly, in the circumstances, it is not necessary to 
consider the matters raised by the Respondent which go 
to the Commission's jurisdiction. However, it might be 
useful if something was said of them without wishing to 
finally decide the matters. There is a lot to be said for the 
view that in the ordinary course of events a superannua- 
tion entitlement is the subject of a collateral agreement to 
the contract of employment [c.f. Gosper v. Sawyer 
(1985) GIR 452]. Thus superannuation may not normally 
be a benefit to which an employee is entitled "under his 
contract of service" but rather under the Rules of the 
Fund to which he makes separate application. If 
however, the employer was to expressly provide a super- 
annuation benefit as part of the remuneration package, 
as is often the case, I do not see why, because the 
payment for part of the package is to be made by a third 
person, it thereby ceases to be a benefit which "has not 
been allowed by his employer". The failure of the third 
party to deliver that part of the package is, in the circum- 
stances, I would have thought, a failure on the part of the 
employer to pay or provide the full benefit he undertook 
to provide. It would not, of course, be possible for the 
employee to bring a claim under section 29 (b) (ii) against 
the third person. However, where, as the Applicant now 
alleges was the case, superannuation is specifically 
promised as a part of his remuneration package for 
employment, I would have thought it was a benefit to 
which he was entitled under his contract of service. The 
Commission revealed in its consideration of Welsh v. 
Hills (1982) 62 WAIG 2708, that it was prepared to give a 
broad interpretation to the concept of benefit and 
entitlement under a contract of service. I doubt therefore 
that there is sufficient warrant to justify the narrow 
interpretation placed upon section 29 (b) (ii) by the 
Respondent. Likewise I do not consider that super- 
annuation, particularly when made a condition 
precedent to employment, is not an "industrial matter". 
I would have thought it a matter relating to the 
"privileges, rights or duties of employers and 
employees" and a matter "... inherently associated with 
the relationship of employer and employee and not of 
some other type of relationship" [see: R v. Portus; ex 
parte ANZ Banking Group Ltd (1972) 127 CLR 353, 
371], Furthermore, I would have thought superannua- 
tion a matter relating to the "conditions of employment 
including conditions which are to take effect after the 
termination of employment" as described in subpara- 
graph (b) of the definition of "industrial matter" in 
section 7 of the Industrial Relations Act, particularly 
where as here membership of a given superannuation 
fund is a condition precedent to employment. I do, 
however, share the view of Mr Jackson, counsel for the 
Respondent, that Michael Dowding (Management 
Consultants) Pty Limited v. Reynolds (1982) 62 WAIG 
2804, is not directly to point nor for that matter is McKie 
v. Western Mining Company Limited (1985) 65 WAIG 
1160. 

For the foregoing reasons, the claim must be 
dismissed. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 554 of 1985. 

Between Arthur John Collins, Applicant and Australian 
Mines and Metals Association (Inc), Respondent. 

Order. 
HAVING heard the Applicant in person and Mr L.A. 
Jackson (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the Application be dismissed. 

Dated at Perth this 27th day of March 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1013 of 1985. 

Between Brenton Davidson, Applicant and J.B. and 
M.M. Quathamer Pty Limited trading as 
Quathamer Family Trust trading as Dean Kitchens, 
Respondent. 

Order. 
HAVING heard Mr B.A. Davidson on behalf of the 
applicant and Mr J.B. Quathamer on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Respondent, J.B. Quathamer Pty 
Limited trading as Quathamer Family Trust trading 
as Dean Kitchens, pay to Brenton Alan Davidson 
$630, being one week's pay in lieu of notice and two 
days' pay for time already worked, in full settlement 
of the claim, within 14 days of the date hereof. 

Dated at Perth this 7th day of April 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 517 of 1985. 

Between Alistair Thomas Cresswell Dowling, Applicant 
and Delta West Limited, Respondent. 

Order. 
HAVING heard Mr M. Greenland (of Counsel) on 
behalf of the applicant and Mr R. Houston (of Counsel) 
on behalf of the respondent and by consent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent herein pay to Alistair 
Thomas Cresswell Dowling the sum of $12 000 in 
full and final settlement of the claim. 

Dated at Perth this 7th day of April 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 828 of 1985. 

Between James William Duffy, Applicant and Allpest 
Australia Pty Ltd, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 18th day of February 1986. 

Mr J.W. Duffy in person. 
Mr B. Williams on behalf of the Respondent 

company. 

Reasons for Decision. 
THE COMMISSIONER: This is an application pursuant 
to section 29 (b) (ii) of the Industrial Relations Act 1979. 
The applicant, Mr J.W. Duffy claims that he is entitled 
under his contract of service to be paid the following 
amounts, employment having been terminated by his 
own resignation. 

(i) $256 being payment for the final week of his 
employment. 

(ii) $768 being payment owing for three weeks of 
annual leave due and not taken. 

(iii) $125 being reimbursement of expenses claimed 
from the employer and relating to the final 
week of employment. 

(iv) $300 being a bond withheld for the use of a 
company vehicle and not refunded. 

The circumstances of the dispute, as put to the 
Commission by the applicant in his evidence, are as 
follows: 

In response to a newspaper advertisement calling for a 
Pest Control Technician, Mr Duffy had some interviews 
with Mr G.R. Peek, the managing director of the 
respondent company. It was agreed that Duffy would 
become Area Manager, taking over the Geraldton 
branch of the company's operations. Peek suggested that 
he would be paid $300 per week and a house and car 
would be supplied and there would be an expense 
account. In the conversion of these suggestions to 
practical realities some modifications took place. The 
weekly wage became $233 because initially Duffy was 
seen as undergoing a period of training. He says that he 
queried the rate of pay and after the first four months of 
his employment the wage was increased to $256 per week 
which he was told was the award rate for a Grade 2 
operator. He paid $65 per week rent for the house 
although Peek had initially wanted him to pay $100 per 
week. There was also a request for a $300 bond on the 
house but that amount was not paid by Duffy. The $65 
per week rent payment was apparently accepted because 
Duffy refused to pay more on the grounds that he could 
find another house at the lower rental figure. The $300 
bond relating to the vehicle was deducted by instalments 
from his early weekly pay packets. 

Duffy was given a float of $150 to cover legitimate 
expenses and each week when he submitted a claim 
supported by receipts he was reimbursed. His claim in 
this application for $125 is in fact covered by the $150 
advance which he has held since his final meeting with 
Peek, an encounter which ended in anger and some 
violence on both sides. Should that portion of his claim 
succeed then there will be an offset of the amount of $25 
against any other part of the claim which might succeed. 

Duffy told the Commission that just before his going 
to Geraldton Peek had induced him to sign an agree- 
ment, giving him only a couple of minutes to look at it 
and promising to send a copy in the mail. He signed it in 
haste, thinking it to purport to his conditions as Area 
Manager, and up to the end of his employment he had 
not received a copy of the document. He says that he 
worked diligently for his employer during his sojourn at 
Geraldton, that he was supervised from the head office 
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and encouraged to work after hours and at weekends in 
the pursuit of new customers. His wife was also expected 
to provide a telephone answering service for the business. 

In support of his claim that he was at all times an 
employee, Duffy says that he took a week's leave around 
Christmas 1984 and that this entitlement was acknow- 
leged in a conversation with a Mrs Crane from the 
respondent's office. When his resignation was being 
effected, he says, Mrs Crane telephoned and clarified 
that he had taken one week's leave so that a balance of 
three weeks remained. 

As further support for his claim, Duffy told the 
Commission that he had been involved in a road accident 
whilst engaged in his duties and that Workers' 
Compensation payments had been made to him. He also 
stated that regular PA YE tax deductions had been made 
from his wages. He produced a group certificate as 
further evidence. 

For personal reasons, Duffy says that he decided he 
could no longer live in Geraldton. His wife and children 
moved to Perth and he raised with Peek the possibility of 
his being given a transfer to a metropolitan posting. Peek 
was responsive to the request which was made in a tele- 
phone conversation on 16 August 1985. In a letter to 
Duffy, dated 19 August 1985 (Transcript Exhibit 2), 
Peek acknowledged the resignation and the notice 
period; he asked for written confirmation and held out 
hopes that employment would be offered to Duffy on his 
return to Perth. At the end of the notice period, Peek 
requested Duffy to stay in Geraldton another week while 
he found a suitable replacement. Peek found a local 
applicant and then requested Duffy to stay on for two 
weeks longer to train the new appointee. At the end of 
that two week period Peek said a further three weeks 
would be necessary because the new man was not yet 
licensed. To this point, Duffy says he had co-operated 
with Peek so as not to jeopardise his prospects of being 
employed in Perth. He advised Peek that he was unable 
to be separated from his family any longer and that he 
would return to Perth at the end of the week. Peek said 
that he could forget about a job in Perth. 

He completed the week and returned to Perth. He 
visited Peek's office to claim moneys he believed to be 
due to him and was told that he must wait until the books 
were brought down from Geraldton and checked, before 
his pay could be finalised. He returned a few days later 
and on this occasion he says Peek was rude and insulting 
to him, that he called him a liar and a cheat and refused 
to pay him a penny. 

He was so annoyed that he stood up, tipped over 
Peek's table and would have stormed out had Peek not 
grabbed him by the throat and pushed him against a wall. 

Mr Williams, who appeared for the respondent 
company, submitted that the application should fail for 
want of jurisdiction because the relationship of Mr 
Duffy to the company was that of managing agent rather 
than employee. The Commission was referred to the case 
of the AMP Society v. Allen and Another (ALJR Vol 52 
p. 407) for an outline of the principles involved. 

Mr Peek, the Managing Director of the respondent 
company, was called to give evidence and he referred to 
an Agency Agreement (Transcript Exhibit A), this being 
the document which Duffy claims to have signed in 
haste, under pressure and without ever receiving a copy. 

In my view the balance of the evidence is clearly in 
favour of Duffy's assertion that he was nothing more nor 
less than an employee. The majority of the indicia point 
in that direction. Peek's responses to questions regarding 
Workers' Compensation and taxation deductions were 
of little assistance to the Commission. The Agency 
Agreement may well serve some useful purpose in Peek's 
arrangements with other people, but in this case it 
appears to be the type of contract which is expressly 
covered by section 114 of the Industrial Relations Act 
1979. If the major and substantial portion of Duffy's 
employment is discovered to have been as Pest Control 
Operator then he will indeed be covered by Award No. 9 

of 1982. His entitlement or otherwise to annual leave is a 
question for the Industrial Magistrate to decide. It is 
open to Mr Duffy to make application accordingly. 

If Duffy is not covered by the Award then this 
Commission would be constrained to dismiss his applica- 
tion for payment for annual leave due, there being 
insufficient evidence to sustain any implications of such a 
term in his contract of employment. The dangers of too 
easily implying terms in a contract are well canvassed in 
the matter of Reginald Simons v. Business Computers 
International Pty Ltd (65 WAIG p. 2039). 

I propose to deal with the remainder of Duffy's claims 
as they stand because, notwithstanding his status under 
the award, these claims are for contractual benefits 
denied and the facts have been adduced in this hearing. 

Peek has stated in his evidence that the amount of $300 
has been withheld from Duffy to cover items of equip- 
ment which were lost or stolen. He referred to a ladder, a 
termite blower of rare and expensive design, an auto- 
motive air conditioning unit and some spotlights. Duffy 
gave plausible and reasonable explanations on each of 
these matters, in particular the termite blower which he 
maintained was the same type as is generally used in the 
industry. Since the respondent did not produce any other 
witnesses or documentation to corroborate his 
assertions, the Commission is placed in the position of 
having to choose between the conflicting stories. Peek 
also claims that Duffy did not work out the full week 
prior to his leaving Geraldton; Duffy says that he did. 

I found Duffy to be the more credible witness and will 
therefore allow his claims. He is entitled to be paid for 
the last week that he worked and to be reimbursed 
expenses as previously arranged. 

He should also be repaid the $300 which was withheld 
from his wages as a motor vehicle bond. These other 
amounts will be discounted by the $25 which Duffy is 
holding over and above the expense claims. Decision 
accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 828 of 1985. 

Between James William Duffy, Applicant and Allpest 
Australia Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant in person and Mr B. 
Williams on behalf of the respondent Company, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the respondent pay to the applicant the sum 
of $531 within 21 days of the date of this order. 

Dated at Perth this 20th day of February 1986. 

(Sgd.) J.A. NEGUS, 
Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 791 of 1985. 

Between Geoffrey Gordon Goldsworthy, Applicant and 
WA Liquidation Limited, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 3rd day of April 1986. 

Mr M.L. Greenland (of Counsel) and with him Mrs 
C.L. Edwards (of Counsel) on behalf of the Applicant. 

Mr L.A. Jackson (of Counsel) and with him Mr 
M.L.C. Salmon (of Counsel) on behalf of the 
Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant was engaged as 
General Manager for the Respondent on 27 May 1985. 
He was to receive a remuneration package of $51 000 
made up of a gross salary of $36 000, a rent free house, a 
car, entertaining and travelling allowances. The employ- 
ment ended on 14 September 1985 in circumstances 
which are controversial and go to the heart of these 
proceedings. The Applicant says he was dismissed 
without adequate notice and dismissed unfairly. He seeks 
to recover pursuant to section 29 (b) of the Industrial 
Relations Act unpaid benefits under his contract of 
service and compensation for the dismissal which he 
alleges to have been unfair. 

The Respondent on the other hand, contends that the 
Applicant was not dismissed but resigned and hence has 
no standing to seek compensation. Alternatively, it is 
suggested that if he was dismissed the contract has been 
discharged on the basis that the Applicant accepted 
payment from the Respondent in satisfaction for any 
outstanding entitlements he may have had under the 
contract. Further, and in the alternative, the Respondent 
argues that if the Applicant was dismissed it was in 
accordance with the implied terms of his contract and on 
the grounds of incompetence and hence he is not entitled 
to any compensation from the Respondent. 

The issues involved are largely factual requiring the 
resolution of a substantial conflict in the evidence. As to 
the resolution of that conflict I am in no doubt. The 
Applicant presented as a forthright and most credible 
witness, as did his wife. I prefer their testimony where it 
conflicts with that of the other witnesses. In so saying I 
do not overlook that much of what was said by the 
Respondent's witnesses was corroborated by minutes of 
meetings said to be contemporaneous records of the 
events which led to the Applicant's termination of 
employment. The minutes were prepared by one of the 
Respondent's directors, who has a keen interest in the 
outcome of these proceedings and to that extent might be 
regarded as self serving. I feel bound to say that I have 
the gravest doubts about the veracity of the minutes as 
they relate to the circumstances directly touching upon 
the termination of the Applicant's employment. Not- 
withstanding the weight of evidence in the Respondent's 
favour after having listened to and observed the 
witnesses closely, I am left in no doubt that the events as 
outlined by the Applicant and his wife correctly record 
the happenings which led to termination of his employ- 
ment, and I so find. In particular, I find that the 
Applicant was dismissed because, as he says he was told, 
the Respondent claimed it could not afford his services 
and the directors considered they could run the 
Respondent company as well as he had. I do not accept 
the testimony of Mr Marchesi that the Applicant offered 
to and did resign when questioned about the failure of 
the Respondent's income to meet the budgetary 
estimates set by him. I think it odd that he should want to 
resign at that time having so soon come from interstate 
and having regard to his testimony that the budget short- 
fall was not a matter of concern to him but something to 
be considered in the context of a full year. Moreover, he 
regarded the short fall as being due to the directors 
buying policies. The Applicant's wife says he returned 

from the meeting with Mr Manchesi on 14 September 
upset and despondent and said he had been dismissed. 
Two days later when she put to Mr Sandelic, one of the 
directors, that her husband had been put off work he did 
not challenge that but instead apologised for what had 
happened. 

The Respondent suggests that the Applicant was 
incompetent. This was because in the first two months of 
the new financial year its income failed to reach the target 
budgeted by the Applicant and showed signs of getting 
worse rather than of improving and because the sales 
staff he selected were less than satisfactory. However, I 
am far from satisfied even on balance that the Applicant 
was in fact incompetent as the Respondent alleges. The 
targets mentioned by the Respondent were no more than 
monthly estimates contained in an annual budget. By its 
nature the budget was an estimate and not a guarantee of 
income. Furthermore, the budget was based on the 
directors purchasing goods to retail, which goods were 
not delivered in the expected time. Moreover, it is not 
without significance in this context that the income for 
the new financial year was more than for the correspond- 
ing period of the last year, which would not suggest that 
the Applicant was as incompetent as the Respondent 
would have me believe. Likewise, I am unconvinced that 
the staff performance was as bad as the Respondent 
claims. The Respondent simply failed to detail any 
significant short coming in this respect. Its complaints at 
best were broad generalisations. The Applicant may have 
caused a false advertisement to be published in the 
Respondent's name as alleged, but I am satisfied that it 
was an isolated incident and the result of an honest 
mistake. It was not something which by itself warranted 
the conclusion that the Applicant was incompetent, nor 
indeed did the Respondent suggest otherwise. 

It is to be remembered that the Applicant was 
employed for barely three months. In that time the 
Respondent's income increased, albeit not to the levels 
anticipated by the Applicant, changes were made to 
improve its display areas and meetings held to motivate 
staff. I cannot think in the circumstances that there was 
sufficient time to safely lead to the conclusion that the 
Applicant was incompetent. He might not have met the 
Respondent's expectations but that is not to say that he 
was incompetent. 

The Applicant's evidence was that during the 
negotiations which led to his employment the directors 
observed that the remuneration package he was seeking 
was "expensive". I suspect with time they began to have 
second thoughts about that. In the discussions that led to 
his dismissal he was told that the Respondent could not 
afford him and that the directors could run the company 
just as well as he, I am quite satisfied that it was this 
attitude which motivated his dismissal rather than any 
alleged incompetence. 

The Applicant as I find, was instantly dismissed on 14 
September last and paid one week's salary in lieu of 
notice. In addition he received pro rata holiday pay, 
accrued travelling allowance less tax, less the bond paid 
on the house he occupied and less the rent paid in 
advance of his dismissal; an amount of $1 179.50. The 
suggestion that he accepted that sum in full settlement of 
any claim which might arise as a result of his termination 
is simply not supported by the credible evidence. The 
Applicant as I find, had been told to leave the 
Respondent's premises and that he would receive one 
week's salary in addition to whatever else was clue to him. 
It was in no sense a negotiated settlement but part of the 
Respondent's unilateral act to terminate his employ- 
ment. Apart from that, to simply pay that which is due is 
not good accord and satisfaction: there is no considera- 
tion flowing from the Respondent [c.f. Foakes v. Beer 
(1881-5) All ER Rep 106], 

Furthermore in the events as I find them to have 
occurred, the Applicant was not paid all he was entitled 
to under his contract. He was at least entitled to have his 
contract terminated by reasonable notice, there being no 
specific mention in his contract of the period of notice 



required to terminate it. In this case, one week's notice 
was not, in my view, reasonable notice. What is reason- 
able notice depends on all the circumstances of the 
employment relationship including but not limited to, 
the nature and status of the employment, the salary and 
frequency at which it is paid, the length of service, 
industry custom and the convenience of the employer 
[see: Richardson v. Koefod (1969) 3 All ER 1264; 
Adams v. Union Cinemas Ltd (1939) 3 A11 ER 136,142], 
Each case must be judged on its own circumstances. 
Little is to be gained from a strict reliance on decisions in 
other cases; nor is there necessarily a direct connection 
between the reasonable period of notice and the 
frequency of payment of salary, as I suspect the 
Respondent's directors concluded [c.f. Levy v. Electrical 
Wonder Co (1893) 9 TLR 495], 

Perhaps some indication of the proper period of notice 
to be implied into the contract can be gleaned from the 
fact that in his previous employment as the general 
manager of merchandise for a relatively large co- 
operative his contract stipulated one month as the period 
of notice required to terminate it. In that position he was 
not chief executive but had responsibility for merchan- 
dising only as was the case of his employment with the 
Respondent. He was the chief executive for the 
Respondent, responsible to the directors for the day to 
day management of its staff and merchandising. On the 
other hand, the Respondent is but a small public 
company with a relatively small retail operation. 

However, the lack of due notice is just one aspect of 
this claim. The claim although argued principally as one 
to recover contractual benefits involved much more than 
that. The costs incurred by the Applicant in returning to 
Adelaide after his dismissal and the claim for "general 
compensation" together form the major part of his claim 
and in no sense can be said to be a benefit to which the 
Applicant "is entitled under his contract of service" as is 
provided for in section 29 (b) (ii) of the Industrial 
Relations Act. They can only be considered as matters to 
be taken into account in assessing compensation in 
respect of relief for unfair dismissal under section 29 (b) 
(i) of the Act. Indeed, the application is expressed to be 
one claiming both contractual benefits and 
compensation for unfair dismissal. In essence however, 
the claim is for compensation for unfair dismissal, with 
the denial of contractual benefits forming part of loss for 
which the compensation is sought. Obviously where as 
here, an employee has not been given due notice of 
termination he will have a claim for a disallowed 
contractual benefit. But where as here, the denial of due 
notice is central to the allegation of unfairness and the 
claim extends beyond the mere recovery of contractual 
benefits and extends to losses at large such as personal 
inconvenience, the proper course is to treat the matter in 
globo and make one award as compensation for the 
unfair dismissal. That has been the Commission's 
practice in the past [c.f. O'Dwyer v. Karratha 
Recreational Council (Incorporated) (1981) 61 WAIG 
850]. Often the question of lack of due notice is closely 
interwoven with other factors such as general incon- 
venience and the likelihood of obtaining other employ- 
ment. The only sensible way to recognise this is to make a 
global award covering all the consequences including the 
denial of any contractual benefits. 

In cases such as these, the Commission's jurisdiction 
differs significantly from that of the common law courts, 
something which the Applicant appeared not to 
appreciate. The common law courts are concerned only 
with the lawfulness of the dismissal and an employee 
cannot, as noted in Tucker v. Pipeline Authority (1981) 3 
IR 121 at p. 126, "recover damages for manner of his 
dismissals ". The court can simply award damages for the 
breach of contract to put the employee in the position he 
would have been in had the contract not been breached. 
On the other hand, the Commission is concerned only 
with the fairness of any particular dismissal, not simply 
whether it was lawfully effected or not. It is now trite law 

that whilst lawfulness is a relevant consideration in deter- 
mining fairness it is but one factor to be taken in account. 
A dismissal might be lawfully effected by giving due 
notice and hence not give rise to a claim at common law, 
but nevertheless be unfair for the purpose of the 
Industrial Relations Act [see: R v. The Industrial Court 
of South Australia, ex parte Mount Gunson Mines Pty 
Ltd (1982) 2 IR 366], Fairness in this context is deter- 
mined by industrial considerations rather than 
contractual obligations. The test is whether an employee 
has received an industrial "fair go" or more formally, 
whether in dismissing the employee the contractual right 
has been abused [see: Miles and others trading as the 
Undercliff Nursing Home v. The Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch (1985) 65 WAIG 
385], In consequence of its obligation to consider the 
question of fairness of a given dismissal the Commission 
is empowered to reinstate the employee in employment 
and/or to fix compensation for the unfair dismissal, 
rather than to award damages for breach of contract. In 
fixing compensation the Commission is not bound by the 
precise rules associated with an assessment of damages 
but to fix a sum having regard to the merits and equities 
of the matter [see: Tak Lau Kwa v. Smartt and Ryan 
(1984)64 WAIG 858], 

Clearly in this case the Applicant has been unfairly 
dismissed. He was dismissed at very short notice after 
having come from South Australia with his family to 
take up employment at a place which was largely foreign 
to him. I take the view that the Applicant was entitled to 
at least eight weeks' notice of termination. In addition, 
he was dismissed for reasons which I find were not 
sustained. In fixing compensation, regard needs to be 
had to his entitlement to reasonable notice and the lack 
of it, the loss of benefits such as the use of a company car 
and rent-free accommodation, the time taken to obtain 
alternative employment and the disruption caused to his 
domestic affairs. Given the time he spent in this State and 
the efforts he made to find alternative employment here I 
consider it reasonable to compensate him for the 
locomotion costs in the order of $3 800 incurred in 
returning himself, his family and furniture to the Eastern 
States. The Applicant of course, has an obligation to and 
in fact did mitigate his loss. In this respect, his loss of 
rent-free accommodation once he returned to South 
Australia was for example, more academic than real. In 
all, I fix compensation at the sum of $8 000. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 791 of 1985. 

Between Geoffrey Gordon Goldsworthy, Applicant and 
WA Liquidation Limited, Respondent. 

Order. 
HAVING heard Mr M.L. Greenland (of Counsel) and 
with him Mrs C.L. Edwards (of Counsel) on behalf of 
the Applicant and Mr L.A. Jackson (of Counsel) and 
with him Mr M.L.C. Salmon (of Counsel) on behalf of 
the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby — 

1. Declares that the Applicant was unfairly 
dismissed from the Respondent's employ on 14 
September 1985. 

2. Orders that the Respondent pay to the Appli- 
cant the sum of $8 000 as compensation therefor. 
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3. Orders that the Respondent pay to both the 
Applicant and Mrs Susanna Estelle Goldsworthy the 
cost of a return economy airfare between 
Melbourne and Perth as and by way of reimburse- 
ment of expenses incurred as witnesses in these 
proceedings. 

Dated at Perth this 3rd day of April 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1049 of 1985. 

Between Neville John Hubble, Applicant and CSR Ltd, 
trading as the Readymix Group, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 10th day of April 1986. 

The Applicant appeared on his own behalf. 
Mr B.D. Williams appeared on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: Neville John Hubble, the 
applicant in these proceedings, was employed by CSR 
Limited, trading as the Readymix Group, from 17 April 
1979 until 14 October 1985, when his services were 
terminated. The applicant claims that he has been 
unfairly dismissed from his employment. He does not 
seek reinstatement but a declaration that the dismissal 
was unfair and an order for compensation. 

In evidence the facts were established that on 6 
September 1984 the applicant suffered a compensatable 
injury while driving a front end loader in the 
respondent's quarry. He received medical treatment but 
remained at work on light duties until 22 July 1985 when 
he underwent an operation to his shoulder. After a short 
recuperation period he returned to work and continued 
on the light duties that he had performed from the date 
of the accident. 

In his evidence the applicant said that by late 
September he felt recovered sufficiently to allow him to 
do his full job. He also said that he had received no 
overtime during his light duty period and this loss was 
expensive. However, notwithstanding which of these 
reasons was the most compelling he decided to have a 
further examination by his orthopaedic surgeon. The 
surgeon agreed with him that although he could return to 
his normal duties he had a residual weakness and 
discomfort at the site of the injury. This assessment was 
formalised in a final medical certificate which was issued 
on 2 October 1985 (Exhibit Wl). 

In a letter dated the same date (Exhibit W2) and 
addressed to the respondent the surgeon confirmed his 
diagnosis and suggested that a long term loss of function 
would be in the order of 10 per cent. 

Concurrent with these actions by the applicant the 
evidence from Mr Larkin, called on behalf of the 
respondent, was that action was already under way to fill 
a vacancy for a loader operator. The position was filled 
on or about 4 October 1985 and a new employee 
commenced work soon thereafter. 

It appears that Mr Larkin was aware of the result of 
the applicant's approach to obtain a medical clearance 
but he had already instituted proceedings to terminate 
the applicant's employment on the ground that no 
further light duties work was available. In any event he 
said that he regarded the medical clearance as being 

conditioned somewhat because of the residual damage. 
It was his view that to put the applicant back into the 
loader would expose him to further injury and he was not 
prepared to take that risk. There being only six people 
employed at the quarry and with alternative work 
exhausted the services of the applicant were terminated. 

He was paid $912 net termination pay and refunded his 
superannuation contributions. The question to be 
decided is whether the exercise of what was obviously a 
lawful termination of service is unfair so as to require 
intervention by this Commission. The issue is complicat- 
ed by the applicant's strongly stated objection to rein- 
statement. In my view the intention of section 29 of the 
Industrial Relations Act 1979 is to provide as a first 
remedy reinstatement to the position. Compensation is 
an alternative if the Commission believes that a 
continued relationship would be untenable — compensa- 
tion being assessed partly on the basis of the loss suffered 
by an employee because he cannot follow the employ- 
ment he wants to follow. In this case the applicant does 
not want a position and I cannot help but observe that 
the use of this section to obtain monetary compensation 
in the event of job loss in the normal sense is at variance 
with its intention. 

On the evidence before me, and applying the principles 
stated in the Undercliffe case (65 WAIG 1985), I cannot 
find that the employer has acted unfairly to the extent 
that the Commission should intervene. In that event I do 
not need to address the issues raised by the applicant's 
disinclination to reinstatement. The application will be 
dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1049 of 1985. 

Between Neville John Hubble, Applicant and CSR Ltd, 
trading as the Readymix Group, Respondent. 

Order. 
HAVING heard the applicant in person, and Mr B.D. 
Williams on behalf of the respondent, the Commission, 
pursuant to the powers conferred upon it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 10th day of April 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

No. 22 of 1986. 

Between Bruce Robert Hunt, Applicant and ICL 
Australia Pty Ltd, Respondent. 

Order. 
HAVING heard Mr B.R. Hunt on his own behalf and Mr 
R.H. Gifford on behalf of the respondent company, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent 
hereby orders — 

That the Respondent is to pay to the Applicant, 
within 21 days of the date of this order, the sum of 
$1 880 in full and final settlement of this 
application. 

Dated at Perth this 17th day of April 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1116 of 1985. 

Between Lindsay Jemmet, Applicant and Bayswater 
Masonry Pty Ltd, Respondent. 

Order. 
HAVING heard Mr M. Hall on behalf of the applicant 
and Mr G. Pollitt on behalf of the respondent and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent, Bayswater Masonry Pty Ltd 
pay to Mr Lindsay Jemmet the sum of $7 254.85. 

Dated at Perth this 7th day of April 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 605 of 1985. 

Between Steven Lewis, Applicant and Cargills Pty Ltd, 
Respondent. 

Order. 
WHEREAS the applicant today sought to withdraw the 
application by leave, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 4th day of April 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 201 of 1986. 

Between Kenneth Stephen Lloyd, Applicant and 
Skippers Transport Pty Ltd, Respondent. 

Interim Order. 
HAVING heard the applicant on his own behalf and Mr 
P. Walton (of Counsel) on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations 
Arbitration Act 1979 hereby orders — 

That the respondent shall, on or before the 25th 
day of April 1986 pay to Mr K.S. Lloyd of 54 
Periwinkle Way, Parkwood the amount of $2 353 in 
full settlement of all claims arising out of his 
contract of employment in this matter save and 
except for any claim Mr K.S. Lloyd may have 
arising out of his contract of employment with 
regard to the lease payments referred to in the 
statement annexed to Mr Lloyd's application filed 4 
March 1986. 

Dated at Perth this 16th day of April 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 761 of 1985. 

Between Ian Lowrey, Applicant and Ditto Instant Print, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 17th day of January 1986. 

Mr D. Lowrey appeared for the Applicant. 
Mr B.D. Williams appeared for the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: In this application brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979, the applicant, Mr 1. Lowrey seeks payment of 
travel expenses amounting to $230, one week's pay in lieu 
of notice and an amount of $80.14 calculated as pro rata 
annual leave. 

The facts of the matter may be shortly stated. Mr Ian 
Lowrey was employed as a Printer's Assistant by Mr 
Kevin Perry, the proprietor of the respondent company, 
following an interview on 13 August 1985. The 
Commonwealth Employment Service acted as a go- 
between in the establishment of the contract of employ- 
ment. A subsidy agreement under the Special Youth 
Employment Training Program was submitted in 
evidence (Exhibit 2). The form was signed by Mr Perry 
and agreed to by Mr Lowrey although it does not carry 
his signature. 

I find from the evidence that it was agreed between the 
parties that the conditions under which Mr Lowrey was 
employed were those to be found in the Graphic Arts 
Award. On that basis his claim for $80.14 as pro rata 
annual leave payment will be allowed. 

The subsidy agreement lists the duties which Lowrey 
was expected to perform. The duties do not include 
courier or delivery duties. It appears from the evidence 
that Perry was pleased to learn at the interview that 
Lowrey was driving a utility. As soon as he commenced 
his employment Perry suggested that he use the vehicle 
for a few small deliveries. Lowrey co-operated and 
during the second week he complained and asked for 
some payment for the use of the vehicle which belonged, 
in point of fact, to his father. Perry agreed to give him 
some money for petrol and this arrangement continued 
to the end of the employment; the total amount paid 
being $95. 

Lowrey now claims that he travelled 1 050 kilometres 
on behalf of his employer and that a reasonable and fair 
reimbursement would be at the rate of 31 cents per 
kilometre. Whilst any reasonable observer might agree 
that Lowrey was treated quite unfairly by his employer, it 
is a well established principle that the Commission is not 
able to imply a term of a contract when the parties have 
clearly come to agreement on the matter. Lowrey 
accepted the payment for petrol as offered and continued 
to use his vehicle. The fact that he later regretted his 
decision does not empower the Commission to interfere 
in the contract. The claim for $230 must be dismissed. 

Towards the end of his employment Lowrey and his 
vehicle were heavily engaged in assisting to relocate the 
printing business to other premises. He raised the 
question of a fairer payment for the vehicle and upon 
being refused, he indicated that he would not complete 
the shifting of equipment with his vehicle so a courier 
would be needed. This contretemps brought about his 
instant dismissal. 

Perry's evidence presents a somewhat different view of 
the termination. He says that on the Tuesday morning, 
which was 1 October 1985, he gave Lowrey notice of 
termination because he was slow and had damaged some 
benches. He gave him the option of finishing on the 
Wednesday or continuing for a further week until the 
next Wednesday. It was agreed that Lowrey would cease 
work at the earlier date although Lowrey was adamant 
that he agreed to finish on the Thursday. 
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As it turned out, the argument about the utility 
occurred later that day so Perry says he then dismissed 
Lowrey summarily for misconduct in that he refused to 
obey instructions. He was given no pay at that time and 
some weeks later after further disputation and the 
lodging of the instant application, he was paid $82.43 to 
cover the Thursday, Friday and Monday prior to 
termination. The employer withheld the Thursday pay 
because Lowrey had taken a sick day during the first two 
weeks of his employment and at that time he had not 
accrued an entitlement to sick leave. Lowrey says that he 
worked several hours of overtime without payment to 
make up for the sick day. 

On the question of the pay for the sick day, in my view 
the employer had no right to deduct the pay in retrospect. 
He failed to do so on four consecutive pay days, clearly 
indicating his acceptance of the employee having made 
up the time as claimed. 

The contract of employment which I have discovered 
from the evidence of this matter would require one 
week's notice of termination to be given. The parties, by 
mutual agreement, waived part of the notice period; it 
being agreed that Lowrey would finish on the Thursday. 
I cannot agree that the employer had good reason to 
summarily dismiss the worker. But for his naivete, 
youth, inexperience and fear of again being unemployed, 
Lowrey would have brought the dispute over the use of 
his father's vehicle to a head much sooner. There is no 
fairness in dismissing a worker for complaining that he is 
being put upon. The list of duties, agreed to by both 
parties and put on paper by the CES who were providing 
70 per cent of the employee's wages, did not include the 
provision of a vehicle for the employer to use in his 
business. 

The applicant is entitled to be paid for the three days 
expiring on Thursday 3 October, that being the notice 
period which was shortened by mutual agreement. 

Decision Accordingly. 
Order. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 761 of 1985. 

Between Ian Lowrey, Applicant and Ditto Instant Print, 
Respondent. 

Order, 
HAVING heard Mr D. Lowrey on behalf of the Appli- 
cant and Mr B.D. Williams on behalf of the Respondent 
Company, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Respondent pay to the Applicant the 
sum of $162.57 within 21 days of the date of this 
Order. 

Dated at Perth this 3rd day of April 1986. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 682 of 1985. 

Between Bruno Melia, Applicant and Olympic Engineer- 
ing and Construction (1985) Pty Ltd, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 2nd day of April 1986. 

Mr. D.R. Mansfield appeared on behalf of the 
applicant. 

MrM.R. Crofts appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application pursuant 
to section 29 (b) of the Industrial Relations Act 1979 in 
which Bruno Melia claims that he has been unfairly 
dismissed and has not been allowed certain contractual 
benefits arising from a contract of employment said to 
exist between him and Olympic Engineering and 
Construction (1985) Pty Ltd. The applicant seeks 
monetary compensation arising from the contract. 

In an answer filed in the Registry on 2 October 1985 
the respondent denied any liability in the matter on the 
basis that the applicant was never employed by it. It 
alleged that the applicant and the Directors of the 
respondent had an agreement which involved formation 
of a second company which had no relationship to the 
respondent company, and on that basis it objected to, 
and rejected all, claims by the applicant. Therefore 
before going to the matters pursuant to section 29 (b) it is 
necessary for the Commission to determine its jurisdic- 
tion in the matter. 

From the evidence it appears that the applicant 
contacted a Director of the respondent Company with 
whom he had a personal relationship, to seek employ- 
ment. A discussion was held with another Director of the 
Company in which it was agreed that the applicant and 
the two Directors would form a new venture to perform 
civil engineering works. The venture would be on the 
basis of a one-third partnership each and the applicant 
would bring his professional skills as an engineer to the 
new company. It was decided not to form the venture 
until the applicant had been successful in obtaining 
contracts. For him to do this he would use the facilities of 
the respondent as an administrative backup to allow him 
to lodge tenders for civil engineering works on the open 
market. 

The facts as they are relevant to this area of the claim 
were disclosed in the evidence as follows. The applicant 
commenced his association with the group on 4 June 
1985 and that lasted until 19 August 1985 when the 
relationship was terminated. During that period it is 
common ground that the applicant went about the 
business of obtaining information to put together 
tenders which were submitted for various civil 
engineering works. Works on which the respondent 
tendered during the relevant period are set out in Exhibit 
M7. My analysis of the evidence given leads me to these 
conclusions: 

During the period between 4 June 1985 and 19 August 
1985 the applicant tendered on works, no jobs were 
awarded to the respondent and importantly the new 
venture which the parties agreed would be formed if the 
work had been won during the period was not formed, it 
appears from the evidence that the applicant at all times 
thought that the respondent was his employer and he 
wrote a letter (Exhibit Ml) on the employment contract 
conditions to the respondent. The evidence indicates that 
the respondent opted not to reply to the letter and in fact 
never did so during the currency of the relationship. 
However the applicant started work on what he believed 
to be the terms set out in the document and the 
respondent never at any time told him that those 
conditions were not acceptable. 

It is clear also that the applicant was paid monthly by 
cheque from the respondent Company. Income tax was 
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deducted from those payments and the Group Certificate 
issued to him (Exhibit M3) shows the name of employer 
as Olympic Engineering and Construction (1985) Pty 
Ltd, the respondent in this matter. 

During the period the applicant took part in manage- 
ment meetings which were conducted by the respondent 
and been involved in matters fundamental to the efficient 
business operation of the respondent. Evidence of this 
involvement is clear from minutes of management 
meetings held on Wednesday 4 June 1985 and 2 August 
1985 which were submitted as Exhibits M8 and M9 
respectively. A further indication of his involvement with 
the general operations with the Company comes from the 
evidence of Steve Lisidis who acknowledged the appli- 
cant's involvement in mechanical contracts even though 
he said that he had, on occasions, suggested to the 
applicant that he should concentrate more on bidding for 
civil work. 

The applicant was also given a business card (Exhibit 
M3) which described him as the Operations Manager of 
the respondent. Both Mr Lisidis and Mr Bacich, who are 
Directors of the Company, gave evidence which points to 
the control of the applicant's activities. Mr Lisidis had 
instructed him to decrease his activities in the mechanical 
side of the business but in particular Mr Bacich 
instructed him that he was not to go to pre-tender 
inspections on the job to be performed in Karratha. In 
addition all of the tenders prepared by the applicant 
during the period were submitted in the name of Olympic 
Engineering and Construction (1985) Pty Ltd and there is 
no evidence before the Commission that any assignment 
condition was placed on those tenders. This throws 
doubt on the suggestion by the respondent that any 
tenders won by the applicant could be assigned to the 
new Company. 

There are so many ingredients of an employer/ 
employee relationship present that when they are 
balanced pro and con it is inescapable that the 
relationship is one of employer and employee (see AMP 
Society v. Chaplin 18 ALR 385 at page 387 per Bray J). 

If any doubt remained as to the status of the applicant 
it is removed by the evidence of Mr Bacich, the 
Administrative Director of the Company, where in page 
107 of the transcript he said 

Who employed him? For all intents and purposes, 
he was employed — and I'm not here to fool the 
Commission — by Olympic Engineering and Con- 
struction as per the record. It is what the intent was 
— I think that is the question we ought to be 
addressing. It is quite clear that someone had to pay 
the man his wages. How was he going to live, 
otherwise? Olympic Engineering and Construction 
did that on the clear understanding that it was an 
advance to the new venture that would be repaid 
once the job was won. 

In my view Mr Bacich misdirects himself when he 
refers to intent. It is clear what the relationship was in 
fact, construing the intent is unnecessary to determine 
that. 

I find that the applicant, Bruno Melia, was employed 
by Olympic Engineering and Construction (1985) Pty 
Ltd during the relevant period and I now turn to examine 
the matters in the claim. The first of these being the claim 
for unfair dismissal pursuant to section 29 (b) (i). 

The evidence of Mr Bacich, who was called on behalf 
of the respondent, is that as Executive Director, he had 
become concerned with the applicant's behaviour in that 
after he had instructed him not to go to Karratha to 
inspect a job for pre-tender purposes the applicant had 
"stomped around the office like a wounded bull". Mr 
Bacich said that this had caused disharmony in the office 
and he called the applicant in to discuss the issue with 
him. Mr Bacich's recollection of the conversation is 
along the line that he had said to the applicant that things 
were not working out. The applicant had then said "Do 
you want me to leave?" Mr Bacich had said "Yes, you 

can leave straight away". The applicant was then told to 
clean up his office, leave his car keys, and a taxi was 
arranged to take him home. 

The evidence of the applicant on the events leading to 
the termination of his services was that he was requested 
by Mr Bacich to go into his office. He related that Mr 
Bacich had said to him that he considered that they were 
not getting along too well and that he should leave the 
Company and the applicant had agreed. He had been 
told that he should leave his vehicle where it was, get his 
things packed and he would be given a taxi fare. There 
was no question of there being any notice, he was to leave 
straight away. In his evidence (Transcript page 26) he had 
said "OK" and had walked out of the office and packed 
his things. He had not pressed the point because he could 
see that there were some potential problems within the 
organisation and on that basis he decided to accept the 
termination. 

In accepting the termination he asked that all entitle- 
ments be paid to him and was told that he would receive 
the money within a week. After two weeks he had 
received some money but it was not as he thought it 
should be in accordance with his contract, and he wrote a 
letter (Exhibit M10) in which he detailed the entitlements 
which he believed were still owing to him. 

My analysis of these events is that Mr Bacich had 
terminated the service of the applicant. In his evidence 
there was indication of antipathy towards the way the 
applicant carried out his business. Some allegations 
concerning the method of operation of the applicant 
were made, but none of those allegations were put to the 
applicant during examination and he was therefore not 
given the opportunity to either refute or accept them. It is 
obvious from the evidence that the applicant was active 
and busy during the period that he was with the 
Company. He had sought to assist it in its general 
operations as well as perform the major task of his 
engagement, that is the bidding in the civil works. To 
expect that there would be success within six weeks in 
tendering in the intense marketing conditions of 1985 
was far too much to expect and certainly the period 
would not have been long enough to assess the profes- 
sional skill of the applicant. Discounting the evidence of 
Mr Bacich concerning the complaints he had about the 
applicant's approach to tendering for the reasons 
mentioned above, there is nothing to suggest that the way 
in which he sought to do the work was in any way 
improper. To be told that the arrangement was not 
working out and that therefore he should leave the 
employ of the respondent forthwith is somewhat less 
than what has come to be understood as an industrial fair 
play or a "fair go all round", and for that he is entitled to 
be compensated. 

In addition to compensation the applicant seeks 
payment equivalent to one month's salary on the basis 
that there was an implied term in his contract that it 
would be terminated on reasonable notice and nothing 
less than one month's notice would, in the circumstances 
of the employment, constitute a reasonable period of 
notice. No specific mention of a notice period for 
termination was mentioned when he was employed by 
the respondent on a full time basis. I am prepared to 
accept given the nature of his vocation that one month's 
notice was required to fit the description of reasonable 
notice. In any event, if reasonable notice had been given 
the right to terminate has to be exercised fairly and for 
the reasons I have indicated that has not been done on 
this occasion. 

The applicant claims compensation of $10 645 that 
being his assessment of three months' earnings under the 
contract as compensation for unfair dismissal. In making 
my assessment I find that that claim is far too high. The 
period of the contract of service had only been six weeks 
and in any event the applicant has been able to obtain 
work in his profession within a few weeks with a well 
known construction company. This in itself is further 
support of his professional competence but detracts 
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from the assessement of the compensation which ought 
to be awarded to him. In all the circumstances including 
the lack of adequate notice of termination and having 
regard to the rate of his remuneration, I think the 
applicant would be adequately compensated for the 
unfairness of his dismissal if he were awarded a sum of 
$3 000. 

The second head of claim goes to those contractual 
entitlements which the applicant says are due to him 
pursuant to a letter written to the respondent on 20 May 
1985 and exhibited as Ml. During the hearing the 
respondent conceded payments for the telephone 
account, for representation allowance, and for pro rata 
annual leave, and advised that all entitlements under the 
contract had been or would be made. It disputed the 
entitlement to one month's notice but that matter has 
already been disposed of in the first head of the claim. 
This leaves the claim for $1 545.98 for what are called 
Discretionary Allowances for the period worked. The 
applicant's letter of 20 May 1985 sets out his 
remuneration package. It makes reference to 
discretionary allowances of general expenses $2 000 per 
annum, spouse allowance $3 000 per annum and travel 
allowance $2 100 per annum. The letter says that the 
applicant has all the necessary information regarding the 
discretionary allowance and that he would be pleased to 
discuss those further with the respondent. In M4 an 
exhibit was produced which detailed the method of 
payment of those allowances. However, Mr Bacich 
denied that he had ever received the document or had any 
discussions with the applicant concerning the method of 
payment of the allowances. His view was that the 
allowances were as they were styled, that is they were 
discretionary and would be paid only if appropriate 
expenditure could be proved. 

The applicant conceded that he did not have any 
discussions with the respondent concerning the method 
of payment of the allowances, he had thought that it was 
understood that the total package of his salary would be 
$45 250 per annum of which $7 100 would be in the form 
of the discretionary allowances. In the circumstances I 
am unable to find that the payment of allowances could 
be made in any other form than that which appears on 
the face of the document in exhibit Ml. They are shown 
as being reimbursable and on a per annum basis. The 
intention of the applicant that they be paid in another 
form was, on the evidence before me, never agreed by the 
respondent and I cannot find that there are contractual 
benefits for payment now in view of the termination of 
the contract. 

It follows from my judgement that the applicant's 
claim will be properly satisfied by an Order requiring the 
respondent to compensate the applicant in the sum of 
$3 0(X) in respect of his unfair dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 682 of 1985. 
Between Bruno Melia, Applicant and Olympic Engineer- 

ing and Construction (1985) Pty Ltd, Respondent. 

Order. 
HAVING heard Mr D.R. Mansfield on behalf of the 
applicant and Mr M.R. Crofts on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby 

1. Declares that the applicant was unfairly 
dismissed from the respondent's employ on 19 
August 1985; 

2. Orders that the respondent pay to the applicant 
the sum of $3 000 as compensation for loss of 
employment. 

Dated at Perth this 2nd day of April 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 38 of 1986. 

Between Robert David McKenzie, Applicant and Stuart 
Skoglund, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of April 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1092 of 1985. 

Between Ian Roderick Minchin, Applicant and 
Chesebrough-Ponds International Ltd, 
Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 9th day of April 1986. 

Mr J. Brooksby (of Counsel) on behalf of the 
applicant. 

Mr 1. O'Connor on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim under section 29 
(b) (i) of the Industrial Relations Act. The applicant, Mr 
Minchin, seeks compensation, claiming unfair dismissal 
from his employment as State Sales Manager of 
Chesebrough-Ponds International Ltd (the respondent). 
The respondent denies liability. 

46871—3 
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On 9 December 1985 Mr Sykes, the respondent's 
national Sales Director, visited Perth and terminated Mr 
Minchin's services. A cheque was handed to the appli- 
cant covering salary due to that date, holiday and pro 
rata holiday pay and two months' salary in lieu of notice. 
Subsequently a sales incentive payment covering the 
December 1985 quarter has been given to the applicant. 

Mr Minchin was previously employed by the 
respondent from 1969 until 1979. When he resigned in 
May 1979 he had held the position of State Sales 
Manager for six years. This was the position to which he 
was appointed in December 1983 and from which he was 
dismissed in December 1985. 

The circumstances that surround the dismissal are in 
dispute. Mr Sykes, the Sales Director, submits to the 
Commission by way of affidavit that in view of the 
applicant's: 

. . . continued failure to properly service the 
major accounts and follow direction with regard to 
promotions and in-store drives, coupled with the 
bad practice of pre-signing memo paper and, worse 
still, pre-signing credit request notes, and finally his 
lack of sound management application in regard to 
his sales representatives and his general negative 
complaining attitude reference personnel at Head 
Office (Chesebrough-Ponds Melbourne), I decided 
that I had no option but to dispense with his 
services. 

For Mr Minchin's part he claims that no general 
directions were given with respect to promoting the 
company with merchandising personnel of major 
account customers — indeed this was already done on a 
regular basis. Also with respect to a particular client a 
suggestion that calls be made on the Merchandising 
Manager were followed up but were not realised because 
of that person's direction to his staff that they were to 
deal with Mr Minchin. 

On the issue of direct promotions again the applicant 
argues that no such instructions were given by the Sales 
Director. The format being followed was that set down 
by the previous Sales Director of group promotions and 
individual retailer bonusing. 

It is claimed that the respondent's complaints con- 
cerning the applicant's pre-signing of memoranda and 
credit note approvals were never brought to his notice 
save at the hearing before this Commission. Finally the 
applicant's lack of sound management practices with 
respect to his sales representatives and his negative and 
complaining attitude are denied. 

The applicant carries the burden of showing that the 
termination was unfair. He must establish on balance 
that there has been an unfair exercise of a contractual 
entitlement by the respondent. 

Mr Minchin is able to demonstrate that at the time of 
his dismissal, sales to a major chain-store retailer for the 
year to November 1985 were 57 per cent over the previous 
year. Overall performance sales of one line of products 
for the year to November 1985 were 105.2 per cent of 
budget. For other products figures show that the 
respondent's Western Australian division was achieving 
99.8 per cent of the sales budget. 

The working relationship between Mr Minchin and the 
national Sales Director commenced when the latter took 
up his appointment in Melbourne some time in July. The 
first face to face meeting took place in August when Mr 
Sykes visited Western Australia. The purpose of that 
meeting as far as the applicant is concerned was to 
introduce two new products to the market and to meet 
the sales staff in this State. 

The respondent through the Sales Director's affidavit 
claims a series of directions were given to the respondent 
prior to the meeting in August. The evidence of these 
claims is confused and inconclusive. Without the assis- 
tance of examination of Mr Sykes the respondent's case 
must stand on the claims submitted. Against this is the 
unequivocal testimony of the applicant. Mr Minchin 
made arrangements for the Sales Director's visit to Perth 

in August 1985. He put forward the names of senior 
merchandising personnel to visit and continued to 
promote the company through calls on them or their 
designated officers on a regular basis. 

The claim concerning the applicant's practice with 
respect to pre-signing credit note approvals is not denied. 
What is contested is that the matter was not the subject of 
discussion during the Sales Director's visit in August 
1985 nor subsequently. The applicant saw to it that 
claims for credit were checked out. The process of 
formalising the request for credit was undertaken in the 
applicant's name by his secretary but only after the 
protocol for verification of the claim had been followed. 

As to the matter of sound management with respect to 
sales representatives, the respondent cites a contradiction 
between verbal advice and a written submission 
forwarded to head office by the applicant. This is 
explained by the applicant as being an error in aligning 
the names of the sales representatives with their areas in a 
report. The correction was conveyed to the Melbourne 
office as soon as the mistake was detected. 

The circumstances of the actual dismissal are not 
addressed by the respondent in the affidavit but it 
appears the decision to dispense with Mr Minchin's 
services was taken by the Sales Director some four weeks 
before the actual date on which it was effected. On Mr 
Minchin's evidence, the respondent at first refused to 
give reasons for the termination but then proffered the 
information that the company was seeking a Sales 
Manager "with better experience in food lines". 

Generally the fairness of a dismissal will be tested in 
the context of the reasons given. Although there is no 
requirement on an employer to give reasons (or that the 
reasons given must accord with the actual grounds) this 
may itself suggest that the dismissal is unfair particularly 
when an explanation was sought. Notwithstanding the 
manner in which the dismissal was effected in the present 
case, the actual grounds relied upon by the respondent if 
accepted do not give rise to matters which would warrant 
dismissal albeit with notice but without consultation or 
warnings. Mr Minchin held the most senior position in 
the Sales division of the respondent's operations in this 
State. The grounds for terminating his services were 
formulated following several telephone conversations 
and one meeting — all within weeks of the Sales Director 
taking up his position in July 1985. 

When the circumstances of the applicant's termination 
are considered in the light of current standards of fair 
play [Kwinana Construction Group Pty Ltd v. Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth (1954) 34 WAIG 51; The 
Royal Australian Nursing Federation Industrial Union 
of Workers, Perth v. Hon Minister for Health (1981) 61 
WAIG 1722] it can only be concluded that the applicant 
was not given a fair go. The applicant has not conducted 
himself in a manner which could be seen as being 
inconsistent with his obligations as Sales Manager and 
therefore did not negate the respondent's attendant 
obligations in exercising the right to terminate. 

It is noted that there is a distinction to be made 
between a situation where an employee is dismissed with 
notice but is given payment in lieu of working out that 
notice, and the case where no notice of dismissal is given 
but a payment is made in lieu of notice. If the date of 
termination of employment is immediate and moneys are 
paid in respect of a subsequent period, according to Lord 
Denning's judgment in Dedman v. British Building and 
Engineering Appliances Ltd (1974) 1 ALL ER 520 the 
payment is to be taken as compensation for immediate 
dismissal. 

The present case is one where no notice of dismissal 
was given but where a payment was made in lieu of 
notice. The respondent argues that in giving Mr Minchin 
a month's salary in addition to his contractual entitle- 
ment together with the sales incentive payment for the 
December 1985 quarter they "treated him very fairly in 
the circumstances". These payments are compensation 
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for immediate dismissal and do not go to the issue at 
compensation for unfair dismissal. The principles on 
which this latter issue is to be determined are enunciated 
in the Decision of the Full Bench of this Commission in 
Kwa v. Smart and Ryan (1984) 64 WAIG 858. 

Mr Minchin was dismissed two weeks before 
Christmas, a difficult time to obtain employment in the 
sales field when companies are concentrating their 
efforts on securing increased market penetration prior to 
the holiday break. The applicant registered with a 
management personnel agency in an endeavour to obtain 
a senior position in sales. He has operated at the level of a 
State Manager for some 12 years prior to his dismissal. 
The loss of the use of the company car posed particular 
difficulties in view of his needs for transport in pursuing 
employment prospects and to maintain contact with his 
children over the Christmas period. Mr Minchin is 
divorced. To overcome the disruption to his family life 
and in efforts to obtain employment he was forced to 
hire a vehicle. Without the prospects of employment Mr 
Minchin acted promptly to ensure some income. On 13 
January 1986 he purchased a lunch bar. At this time the 
new venture is not showing a profit but Mr Minchin 
believes that the business has potential. He has 
purchased a motor vehicle for $200. 

In the position of State Sales Manager with the 
respondent Mr Minchin enjoyed the benefits of a sub- 
stantial salary, participation in a superannuation 
scheme, the use of a car and a life style commensurate 
with his position and income. After the unfair dismissal, 
the applicant must re-establish himself. In discharging 
the task of fixing a sum of money which is adequate as 
compensation for the loss of employment on earnings I 
have determined that an amount of $5 000 is appro- 
priate. This, I believe satisfies the test of adequacy and is 
no more than that which is just and equitable in the 
circumstances. 

The application of Ian Roderick Minchin is upheld. 
An Order in the terms of this Decision will issue 
accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1092 of 1985. 

Between Ian Roderick Minchin, Applicant and 
Chesebrough-Ponds International Ltd, 
Respondent. 

Order. 
HAVING heard Mr J. Brooksby (of Counsel) on behalf 
of the applicant and Mr 1. O'Connor on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent herein shall pay to Ian 
Roderick Minchin the sum of $5 000 within 21 days 
of the date hereof. 

Dated at Perth this 9th day of April 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 197 of 1986. 

Between Christopher David Murphy, Applicant and 
Amec-Olympic, Respondent. 

Order. 
HAVING heard the applicant in person and Mr P. 
Cooke on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the respondent pay to the applicant the sum 
of $464.22 in full and final settlement of the matter. 

Dated at Perth this 21st day of April 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 94 of 1986. 

Between Anthony J. Radford, Applicant and French 
Walling, Respondent. 

Order. 
HAVING heard Mr A. J. Radford on his own behalf and 
Mr T.R. Morrisson on behalf of the respondent the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 hereby orders — 

That the respondent pay to the Applicant the sum 
of $450 on or by the 25th day of May 1986. 

Dated at Perth this 25th day of March 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 64 of 1986. 

Between Brian Reed, Applicant and Barry Carnegie and 
Associates, Respondent. 

Order. 
HAVING heard the applicant in person and Mr B. 
Williams on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 29th day of April 1986. 

[L.S.] 
(Sgd.) J.F. GREGOR, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1003 of 1985. 

Between Eamonn Francis William Ronayne, Applicant 
and Norton Park Pty Limited trading as Easyfind, 
Respondent. 

No. 1004 of 1985. 

Between David Alfred Reynolds, Applicant and Norton 
Park Pty Limited trading as Easyfind, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 11th day of April 1986. 

The applicants on their own behalves. 
Miss E. Blewitt (of Counsel) on behalf of the 

respondent. 

Reasons for Decision. 
THE COMMISSIONER: Two separate claims come 
before the Commission under section 29 of the Industrial 
Relations Act 1979 as a result of the dismissal of two 
appointees by Easyfind (the respondent). 

One matter involves an alleged unfair dismissal, the 
other entitlements under a contract of service and 
compensation for loss of earnings. The respondent 
denies liability and raises the question of jurisdiction as a 
preliminary issue relevant to both claims. 

Easyfind, an organisation promoting a district 
advertising directory service argues in the first instance 
that both appointees, whose services were terminated, 
were independent contractors. Alternatively it is 
submitted that if an employee-employer relationship is 
found to exist, then in the case of the dismissal it was 
justified, and in the case of the claim for entitlements 
under the contract, the matter cannot be pursued before 
the Commission under section 29 as the applicant is 
covered by the Commercial Travellers and Sales Repre- 
sentatives Award No. 43 of 1978. 

As the issue of jurisdiction is relevant to both claims, it 
is convenient to determine that matter before moving on 
to the particular aspects of each applicant's case. 

The respondent publishes a calendar in the form of a 
day-planner. This is distributed annually to householders 
free of charge. The metropolitan area is divided into 38 
districts each having an Easyfind calendar promoting the 
goods and services of up to 50 local businesses. Space on 
the calendar is sold to the businesses by operators 
engaged by Easyfind. 

The respondent recruits operators through advertise- 
ments in the local press with the prospect of earning up to 
$45 000 a year. They undertake one week's training with 
Easyfind for which they agree not to be paid until they 
complete three months' service. Two and a half days of 
that week are spent gaining familiarity with the product 
and instruction on Easyfind's requirements for 
promoting the sale of advertising space. The remainder 
of the week is spent putting their sales technique into 
practice through telephone canvassing and then 
appointments with business people. 

Operators are required to follow a set format in 
promoting Easyfind's service, this is set out in a 
"standard presentation kit". They are specifically 
instructed not to discuss costs over the telephone. When 
an appointment has been secured and the prospective 
advertiser is ready to sign up, the operator is required to 
contact the office and confirm the availability of space in 
the appropriate district calendar. Operators must obtain 
a deposit from the client to ensure that a firm commit- 
ment to take up advertising space is entered into. The 
contract on which the operator obtains the advertiser's 
signature is subject to vetting by Easyfind. When the deal 
has been concluded the operator is required to 
immediately advise Easyfind either by telephone or by 
attendance at the office. This action is necessary for 
Easyfind to maintain an up-to-date record of advertising 
space remaining on a particular district calendar. 

The respondent argues that the relationship between 
Easyfind and an operator is that of principal and 
independent contractor. The task of those engaged is "to 
produce signatories to contracts for . . . advertising 
spots". The respondent merely provides a telephone at 
their office, stationery and the necessary sales kit. It is 
submitted that the respondent's requirements with 
respect to the operators' attendance at the office, the 
telephone contact when contracts are being negotiated 
and recording of appointments are not control perse that 
would characterise a master-servant relationship. Rather 
these requirements are only arrangements for the 
efficient administration of a business of this nature. 

The evidence provided by the applicants points to the 
respondent's requirements in the actual performance of 
duties and in the manner of performance as extending to 
hours of attendance at the office, designate times when 
appointments could be made, the requirement to attend 
sales refresher courses and a strict adherence to the 
standard sales kit. 

On the matter of remuneration, a difference of 
opinion exists between the applicants on the one hand 
and the respondent on the other. It is accepted that the 
first week of training would be done without immediate 
payment and that the sum of $300 would be payable after 
three months' service with Easyfind. However, it is the 
applicants' understanding that after the first week a 
retainer of $300 per week was then payable with 
additional income being derived from commission on 
sales. The respondent claims that a weekly retainer of 
$300 was paid against commissions with settlement on a 
monthly basis. It was acknowledged by the respondent 
that where no sales were registered by an operator, and 
that person subsequently resigned from Easyfind 
recovery of weekly advances has not been pursued. The 
respondent claims that the opportunity exists for such 
action. Payments of the weekly retainer are taxed at the 
rate of an employee in accordance with advice the 
respondent has received from the Taxation Department. 

The operator provides his or her own vehicle for use in 
canvassing business and until the most recent changes to 
the taxation arrangements $100 of the weekly retainer 
was identified to meet these costs. 

None of the terms for appointment and conditions of 
remuneration are the subject of a written contract 
between the parties. 

The determination of the status of the contractual 
relationship between the respondent and the operators 
involves an evaluation of a number of factors, the most 
important of which is the power of control which may be 
exercised over the manner in which the task is performed 
[see Bray C.J., R v. Allan exparte AMP Society (1977) 
16 SASR 237], 

In the present case it was argued that the control 
exercised by the respondent was not for the purpose of 
dictating the manner in which the promotion of the 
company's service was to be performed but rather for the 
efficient administration of their business. Whatever the 
rationale of the respondent's practices it is clear that the 
end result was an effective direction over the continuing 
performance of the operators. This was accepted by the 
applicants appearing before the Commission as the right 
of the respondent being consistent with their under- 
standing of their position as employees. 

Neither the rationale of the respondent nor the under- 
standing of the applicants with respect to the degree of 
control being exercised determines the legal relationship 
between them. However, the evidence shows that 
operators are required to attend the respondent's office 
each morning at normal office hours to receive instruc- 
tions and that they are directed to undertake telephone 
canvassing for a set period each morning prior to the time 
when the respondent allows business appointments to be 
made. Further, there are requirements imposed on the 
operators to attend in-service training in addition to the 
first week's instruction. Their adherence to the standard 
sales kit is monitored. 
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Although an obligation to do work subject to another 
party's control is a necessary condition of a contract of 
service it may not always be sufficient to determine that 
legal relationship [see MacKerma J. in Ready Mixed 
Concrete (South East) Ltd v. Minister for Pensions and 
National Insurance (1968) 2 QB 497 and Dixon J. in 
Queensland Stations Pty Ltd v. Federal Commissioner of 
Taxation (1945) 70 CLR 539]. However in the present 
case when all factors are considered, including the 
method of remuneration, taxation deductions and the 
use of the operator's own vehicle the provisions of the 
contract as a whole are not inconsistent with it being a 
contract of service. On this basis the jurisdiction of the 
Commission is established. 

The first claim involves an application under section 29 
(b) (i) by Mr Ronayne. 

The applicant alleges unfair dismissal. He commenced 
with the respondent on 11 November 1985. After 
completing the first IVi days' instruction of the 
probationary period of one week, Mr Ronayne tele- 
phoned a friend in business to see if he could sell her 
advertising space on the Easyfind calendar. Mr Ronayne 
admits that he was lax in not following the directions of 
the respondent not to discuss costs over the telephone. 
Furthermore, when a contract was negotiated with the 
friend no deposit was obtained. Again this is contrary to 
the policy of the respondent and at variance with the 
specific instructions given to Mr Ronayne. 

The applicant claims that because of his friendship 
with the client it was appropriate for him to be more 
relaxed in this telephone contact regarding the sale of 
advertising space. He has no recollection of whether a 
deposit was obtained when the contract was signed and 
claims that all arrangements concerning the transaction 
with his friend were approved by the Sales Manager. 

When the contract for the sale of advertising space 
came to the notice of the General Manager, Mr Williams 
on Thursday of the first week of the applicant's service, 
he gave specific instructions to the applicant through the 
Sales Manager for a deposit to be collected. When this 
order was not followed Mr Ronayne was dismissed. This 
was done on Friday night, five days after the applicant 
took up duty with the respondent. 

The onus is on the respondent to show that on the 
balance of probabilities the summary dismissal was 
justified. 

From the evidence presented to the Commission it is 
clear that the requirements not to discuss the costs of 
advertising over the telephone and to obtain a deposit are 
fundamental elements in Easyfind's operations. I am 
satisfied that the performance of the applicant under 
probation was so much below the standard expected of 
the respondent to amount to misconduct. It is not 
sufficient to argue as the applicant did that he should 
have been treated more leniently. The dismissal was 
justified and the application is therefore dismissed. 

The second claim to be considered is that of Mr 
Reynolds. 

The applicant, like the previous claimant, was engaged 
by the respondent to sell advertising space in district 
directories. 

Mr Reynolds seeks payment of the first week's retainer 
held by the respondent, payment of $100 being the 
amount by which his retainer was reduced in the second 
week of his employment and a week's pay in lieu of 
notice. The applicant also seeks compensation for the 
loss of employment when his services were terminated 
four weeks after he commenced with Easyfind. 

With the finding of a master-servant relationship 
between the respondent and the applicant in the first 
instance, the claim for all payments other than compen- 
sation for loss of earnings on termination must be 
dismissed. Section 29 (b) (ii) of the Industrial Relations 
Act is particular to claims under a contract of employ- 
ment not being a benefit under an award or order of the 
Commission. 

Mr Reynolds performed the services, which are appro- 
priately described as those of a sales representative in an 
industry coming within the scope of the Commercial 
Travellers and Sales Representatives Award No. 43 of 
1976. Recovery of any entitlements arising from his 
service with Easyfind cannot be pursued under section 29 
(b) (ii) of the Industrial Relations Act. 

The claim for compensation for loss of earnings is 
dependent on a finding of an unfair dismissal. 

Mr Reynolds' services were terminated summarily on 
15 November. He claims that the Sales Manager 
informed him that the General Manager had directed 
that he be told to finish up. The reason for this action was 
not proved to the Sales Manager. 

The respondent, through the General Manager stated 
to the Commission that the dismissal arose from a 
conversation with the applicant the previous night. Mr 
Reynolds had attended a social gathering in the Sales 
Manager's office. In a "conversation at large across the 
room" it is claimed that the applicant admitted not using 
the area listing information in the standard sales kit, not 
having it in his possession and not seeing the need to use 
it. Mr Reynolds was advised that he must have the area 
listing in his kit. A direction was given to the Sales 
Manager to follow-up the matter. The next day the 
General Manager enquired of the Sales Manager whether 
the applicant had a complete sales kit in his possession. 
On receiving advice that the applicant did not have the 
documentation an instruction was issued to terminate his 
appointment. 

Mr Reynolds disputes that a conversation took place 
with the General Manager and submits that at all times he 
had the required sales kit in his possession. 

Apart from the disputed conversations which took 
place in an informal context the night before the 
applicant's dismissal, there was no further contact 
between the General Manager and the applicant. The 
Sales Manager effected the dismissal and the 
Commission was not presented with any evidence 
regarding that person's involvement other than the 
testimony of the applicant that no reasons were given for 
the dismissal and that none were known to the Sales 
Manager. 

If it is established that on the balance of probabilities 
the conduct which lead to the summary dismissal 
occurred, then an assessment needs to be made as to 
whether that conduct justified summary dismissal. As to 
the dismissal being fair or not, this needs to be considered 
in the context of whether the employee was given a fair 
go. Among the factors that impinge upon this considera- 
tion are the reasons given for the dismissal. Although 
there is no obligation on an employer to give reasons, the 
fact that none were given might suggest that the dismissal 
was unfair, particularly where they were sought [see 
Allan J. in Clark v. Brian Grove Construction Pty Ltd 
(1980) 47 SAIR 807], 

In the present case the applicant had completed what 
the respondent considered to be a probationary period. 
He denies that a request was made to him, albeit in an 
informal situation, to keep in his possession a document 
relating to sales promotion. Furthermore, no such 
request or check was made by the Sales Manager on the 
day on which the dismissal was effected. 

I am satisfied that the link between the General 
Manager's perception of the situation and the action 
which he initiated was not carried through by the Sales 
Manager. The dismissal was effected in circumstances 
which did not amount to the applicant being given a fair 
go. 

The applicant does not seek re-instatement and 
formulates his claim in terms of compensation for loss of 
earnings. He was successful in obtaining other 
employment approximately two weeks after the termina- 
tion of his service with the respondent. 
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Section 29 (b) (i) affords an applicant the opportunity 
for redress where he or she has been unfairly dismissed. 
Re-instatement is the principal remedy against such 
action. Compensation becomes an alternative open to 
the Commission where it is impractical to re-establish the 
contract of service; it should not be seen as an end in 
itself (see Fielding C. Westheafer v. Marriage Guidance 
Council of WA 65 WAIG 2311 at 2812). 

In upholding that aspect of the applicant's claim which 
is based on unfair dismissal an order for $200 shall issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1003 of 1985. 

Between Eamonn Francis William Ronayne, Applicant 
and Norton Park Pty Limited trading as Easyfind, 
Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 976 of 1985. 

Between Pauline Rossiter, Applicant and Mrs S. Money 
trading as Admiralty Travel Pty Ltd, Respondent. 

Order. 
HAVING heard Ms P. Rossiter on her own behalf and 
there being no appearance on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders 
that:— 

The Respondent, Mrs S. Money is to pay to the 
Applicant the sum of $693.25 within 21 days of the 
date of this order. 

Dated at Perth this 11th day of April 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Order. 
HAVING heard the applicant on his own behalf and 
Miss E. Blewitt (of Counsel) on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 11th day of April 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1004 of 1985. 

Between David Alfred Reynolds, Applicant and Norton 
Park Pty Limited trading as Easyfind, Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 955 of 1985. 

Between Lynette Nancy Smith, Applicant and Profile 
Marketing Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant in person and Mr V.L.W. 
Vickridge (of Counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent pay to the applicant the sum 
of $ 1 670.43 within 21 days of the date hereof in full 
and final settlement of this claim. 

Dated at Perth this 23rd day of April 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Order. 
HAVING heard the applicant on his own behalf and 
Miss E. Blewitt (of Counsel) on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent herein pay to David Alfred 
Reynolds the sum of $200 within 21 days of the date 
hereof. 

Dated at Perth this 11th day of April 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1063 of 1985. 

Between Ronnie Song, Applicant and Regent Motors 
Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought leave to with- 
draw this application, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 17th day of March 1986. 

(Sgd.) J.F. GREGOR, 
Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 876 of 1985. 

Between Christine Sorokin, Applicant and Lindsay 
Douglas/Douglas Criterion Hotel, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 20th day of March 1986. 

Mr Sorokin on behalf of the Applicant. 
Mr T. Tan on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application brought 
under section 29 of the Industrial Relations Act 1979, by 
Mrs Christine Sorokin. The Applicant claims that she 
was unfairly dismissed from her employment at the 
Criterion Douglas Hotel and she seeks an amount of 
some $1 500 as compensation for the loss of earnings, 
lack of notice and other factors involved in that alleged 
unfair dismissal. 

The Criterion Hotel is one of a number of business 
enterprises controlled by the Douglas family and Mr 
Lindsay Douglas is the Managing Director. Mrs Sorokin 
had some social contact amounting to a personal friend- 
ship with Mr and Mrs Douglas Snr and early in 1985 there 
was some discussion regarding the possibility of Mrs 
Sorokin leaving her position as private secretary to a 
businessman and commencing a career in the hotel 
industry by working in the office at the Criterion Hotel. 

Mrs Sorokin had some interviews with Mrs Margaret 
Clive, who was personal assistant to a Mr Thomas Tan, 
the accountant at the hotel. It was agreed that Mrs 
Sorokin would come to the hotel office, prior to 
commencing in the job, in her own time, so as to 
familiarise herself with the tasks she would be required to 
perform. There were two separate visits for that purpose. 

The employment proper commenced on Monday 25 
March 1985, and during the whole of the first week there 
were problems in that Mrs Sorokin was unable to master 
the intricacies of operating the ADS System 20 Data 
Register which is used in the Criterion Hotel to manage 
the accounts. Mrs Clive says that she spent a great deal of 
time in that first week helping Mrs Sorokin in her 
attempts to come to terms with her duties. 

On Monday 1 April, it seems that Mrs Clive, Mr Tan 
and Mr Lindsay Douglas met to discuss Mrs Sorokin's 
future as an employee and they say it was agreed that her 
services should be terminated. Mr Tan says that he tele- 
phoned Mrs Sorokin that evening to advise her that she 
was dismissed. Mrs Sorokin maintains that such a 
conversation did not occur. She says that Mr Lindsay 
Douglas phoned and asked her to stand down for a while 
because she was unable to handle the machine. 

At this point in the relationship between the parties it 
would appear that Mrs Sorokin was being approached 
with somewhat less than the formality and firmness that 
one would expect from an employer who has decided to 
terminate the employee's contract. The difference was 
undoubtedly due to the personal friendship which the 
management team perceived to exist between Mrs 
Sorokin and Mr Douglas Snr. 

Mrs Sorokin's husband involved himself in the matter 
by visiting the hotel and seeking a discussion with Mr 
Tan. Possibly as a result of that visit, an arrangement 
was made with the Branch Manager of ADS Anker Data 
Systems for Mrs Sorokin to receive some training in the 
use of the machine. The Commission is informed that she 
had two sessions of training, totalling about five hours, 
during the latter part of April 1985. This training took 
place at no cost to either Mrs Sorokin or the hotel. 

Mr Sorokin intervened in the matter again around 20 
April. He visited the hotel and demanded to see Mr 
Lindsay Douglas. He says that Mr Douglas assured him 
that his wife still had a job. For his part, Mr Douglas 
maintains that Mrs Sorokin was dismissed on 1 April. It 
was agreed at that meeting that the accounting machine 

should be made available so that Mrs Sorokin could be 
tested and might demonstrate her ability to perform the 
required tasks. 

The tests were undertaken as arranged but again Mrs 
Sorokin was unable to perform the machine based 
accounting tasks in a satisfactory manner. There 
followed a further telephone conversation between Mr 
Sorokin and Mr Lindsay Douglas wherein Mr Sorokin 
suggested that his wife should be advised of exactly 
where she stood in relation to employment at the hotel. 
Mr Douglas accepted that invitation and on 3 May, he 
telephoned Mrs Sorokin and made it quite clear that she 
was no longer employed. 

Mrs Sorokin does not seek reinstatement; she has 
accepted that she was unable to carry out the role for 
which she was employed. She denies that she was 
dismissed on 1 April and claims that compensation is due 
to her for the five weeks during which she could not seek 
other employment because she expected to be resuming 
duty at the hotel. She accepts that she was dismissed on 3 
May. 

The respondent insists that Mrs Sorokin was dismissed 
on 1 April even though a phone call was made on 3 May 
to clear up any misunderstanding in the matter. The 
respondent has agreed that a period of notice was due to 
the employee and also that an amount of $50 would 
compensate for clothing purchased by the employee. In 
addition some $30 is offered as a penalty allowance 
connected with meal breaks during the period of 
employment. The total amount offered as full settlement 
is $346.50. 

It is not necessary for me to decide whether a notice to 
terminate was effected on 1 April or on 3 May. The fact 
of the matter is that Mrs Sorokin did not work in the 
hotel after 1 April and there is no dispute between the 
parties in relation to her inability to perform the required 
duties either on 1 April or 3 May. 

It is fundamental to a contract of service that the 
employee must be willing and able to carry out the duties 
which are the basis upon which the contract has been 
erected. As Viscount Simonds states in Lister v. 
Romford Ice and Cold Storage Co Ltd (1957 AC p. 
555):— 

The proposition of law stated by Willes J. in 
Harmen v. Cornelius (1858 5 CBNS 36, 246) has 
never been questioned: "When a skilled labourer, 
artisan or artist is employed, there is on his part an 
implied warranty that he is of skill reasonably 
competent to the task he undertakes ... an express 
promise or express representation in the particular 
case is not necessary". 

In these circumstances the respondent company has 
made an offer of payment to the applicant and that offer 
seems to me fair and reasonable given the continued 
inability of the applicant to satisfy her side of the bargain 
by performance. 

Decision accordingly. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 876 of 1985. 

Between Christine Sorokin, Applicant and Lindsay 
Douglas/Douglas Criterion Hotel, Respondent. 

Order. 
HAVING heard Mr A. Sorokin on behalf of the appli- 
cant and Mr T.M.A. Tan on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the Respondent is to pay to the Applicant 
the sum of $346.50 within 21 days of the date of this 
Order. 

Dated at Perth this 25th day of March 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1062 of 1985. 

Between Grant Streeter, Applicant and Thomas Dixon, 
and Erik Fisher, Colin Grey and Frank Smith 
trading as Norstar Fisheries, Respondents. 

Before Mr Commissioner W.S. Coleman. 
The 9th day of April 1986. 

Mr J. O'Halloran (of Counsel) on behalf of the 
applicant. 

No appearance for the respondents. 

Reasons for Decision. 
THE COMMISSIONER: This matter comes before the 
Commission under section 29 (b) (ii) of the Industrial 
Relations Act 1979. The hearing follows two conferences 
convened by the Commission at which the respondents 
did not attend. The Notice of Application and subse- 
quent correspondence was forwarded to the respondents 
at addresses listed in the business name register of the 
Corporate Affairs Department. Copies were also 
forwarded to the private addresses of persons carrying on 
the business under the name of Norstar Fisheries. The 
respondents did not appear at the hearing and the matter 
proceeded under the powers of the Commission pursuant 
to section 27 (1) (d) of the Industrial Relations Act. 

Mr Grant Streeter (the applicant) seeks an order 
against the respondents for the payment of $2 800.56 
being the amount outstanding under a contract of 
employment. 

In July 1985 Mr Streeter'answered an advertisement in 
a CES Office for an experienced wet-line skipper to 
operate out of Carnarvon. The arrangements regarding 
his appointment were discussed on the telephone with a 
Mr Thomas Dixon and were subsequently confirmed at a 
meeting with that person and Mr Colin Money. 

Under the terms of the contract the applicant was to 
receive payment based on 40 per cent of the value of the 
fish caught; bait, fuel, food and accommodation were to 
be supplied by the respondents. Mr Streeter was to 
supply his own dinghy as a supply vessel to the fishing 
boat on a weekly hire. He was to be paid the costs of 
repairing his boat for use by the respondents as well as 
transportation costs for the trip to take up the appoint- 
ment at Carnarvon. Of the 40 per cent of the value of the 
fish caught the applicant had to pay the deck hand. This 
payment was at a rate equivalent to 10 per cent of the 
value of the catch. 

The arrangements entered into with the respondents 
were not committed to writing. The applicant states 
"Actually I went over it a couple of times. I was quite 
surprised, it was quite a good deal". 

Mr Streeter travelled to Carnarvon to pick up the 
fishing boat and from there sailed to Coral Bay. Fishing 
was undertaken on a regular basis from the time of 
appointment on 14 July until 29 September — subject to 
weather, mechanical problems and the availability of 
fuel and freezer facilities. Coral Bay was the base for 
operations. On occasions Mr Dixon accompanied Mr 
Streeter on trips, directing him to fish in certain areas. 
On returning to port the catch would be cleaned and 
weighed then taken to the respondents' freezer at the 
Coral Bay Caravan Park. The catch was recorded in the 
fishing boat log. 

Apart from some subsistence payments totalling $350 
and income from the sale of fish amounting to $270.40 
the applicant did not receive any other remuneration. 
From these amounts, payments were made to the deck 
hand. 

Efforts to recover further payments from Mr Dixon 
and Norstar Fisheries have proved futile. 

The applicant details his claim as follows:— 
1. Amount outstanding on 40 per 

cent of the value of fish caught $2 422.96 
2. Repairs to boat undertaken at 

respondents' request 168.00 
3. Hire of boat at $10 per day 730.00 
4. Transport costs associated with 

travel to take up appointment 
and to return to Perth 100.00 

3 420.96 
Less income received 620.40 

Balance outstanding $2 800.56 

The claim is supported by exhibits tendered at the 
hearing which detail the daily catch by type of fish, 
weight and price. The price used to calculate the out- 
standing is that given to the applicant by the respondents 
in August 1985. It was submitted to the Commission that 
subsequent market variations were minor. 

In considering this matter it is of fundamental 
importance to ascertain whether the Commission in fact 
has jurisdiction. Whilst the applicant claims as an 
employee an entitlement, not being a benefit under an 
award it may be that the payment he seeks is more 
properly pursued in another arena. If he is not an 
employee but an independent contractor the 
Commission cannot assist. 

The preliminary issue requiring determination is 
whether the essence of the contract is for the supply of 
work and skill or for the supply of fish. 

In the circumstances of the relationship between the 
applicant and respondents there are countervailing 
factors which point to different categorisations of their 
status. The exercise of control in the performance of 
duties, including directions as to where and when to fish 
is indicative of an employee/employer relationship. On 
the other hand can it be said that the applicant was 
sharing in the risk of a venture from which he would have 
the chance of profit. If this is so, then is his status that of 
an independent contractor? 

An obligation to do work subject to the other 
party's control is a necessary, though not always a 
sufficient, condition of a contract of service. If the 
provisions of the Contract as a whole are inconsis- 
tent with it being a contract of service, it will be 
some other kind of contract, and the person doing 
the work will not be a servant. [MacKenna J. Ready 
Mixed Concrete (S-E) Ltd v. Minister of Pensions 
and National Insurance (1968) 2QB 497 at 517.] 

Authority in Australia for this approach to the 
classification of a contractual relationship is to be found 
in the judgment of Dixon J. in Queensland Stations Pty 
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Ltd v. Federal Commission of Taxation (1945) 70 CLR 
539. There, under a written contract a drover was 
required to obey and carry out all lawful instructions in 
the droving of stock. He was required at his own expense 
to provide all men, plant, horses and rations required for 
the operation. Payment was at a rate per head for each of 
the cattle safely delivered at the destination. The 
relationship in that case was found to be that of principal 
and independent contractor. 

In considering the facts it is a mistake to treat as 
decisive a reservation of control over the manner in 
which the droving is performed and the cattle are 
handled. For instance, in the present case the 
circumstance that the drover agrees to obey and 
carry out all lawful instructions cannot outweigh the 
countervailing considerations which are found in 
the employment by him of servants of his own, the 
provision of horses, equipment, plant, rations and a 
remuneration at a rate per head delivered. That a 
reservation of a right to direct or superintend the 
performance of the task cannot transform into a 
contract of service what in essence is an independent 
contract . . . (Dixon J. p. 552.) 

Again in Humberstone v. Northern Timber Mills 
(1949) 79 CLR 389 Dixon J. determined that an owner- 
driver of a truck was an independent contractor. For a 
number of years the owner had taken his truck to the 
respondents' factory where he had been given goods to 
deliver to their customers. The pick-up and deliveries 
were conducted between the same hours each day. The 
truck was operated at the owner's expense. He was paid 
for goods carried at a rate per mile. The essence of that 
contract was held to be the provision of a vehicle for 
delivering goods. However, it is to be noted that in 
reaching the conclusion that the owner-truck driver was 
not engaged under a contract of service Dixon J. states: 

The question is not whether in practice the work 
was in fact done subject to a direction and control 
exercised by an actual supervision or whether an 
actual supervision was possible but whether ultimate 
authority over the man in the performance of his 
work resided in the employer so that he was subject 
to the latter's order and directions . . . There is no 
ground for imputing to the parties a common inten- 
tion that in all the management and control of his 
own vehicle, in all the ways in which he used it for 
the purpose of carrying their goods, he should be 
subject to the commands of the respondents, (p. 
404.) 

In the case above the "ultimate authority" of the 
employer over the performance of the work assumes a 
priority in the determination of a contractual relation- 
ship which is difficult to reconcile with the reasoning of 
Dixon J. in Queensland Stations Pty Ltd v. Federal 
Commission of Taxation (1945) 70 CLR 539. 

It is clear that there is no simple formula that can be 
invoked to categorise the status of parties where a 
contract includes provision for the supply of some or all 
of the equipment and/or employment of staff by the 
appointee, where payment is based on a capitation 
system and the circumstances of control by the appointer 
are equivocal. Each case must be considered on its facts 
with the provisions of the contract being viewed as a 
whole. 

In the present case Mr Streeter was engaged because he 
holds a masters ticket of the classification necessary to 
operate a fishing boat. He has experience in "wet-line" 
fishing. The task of appointing a deck hand was 
delegated to him by the respondents, the lessees of the 
fishing boat. The level of payment based on the value of 
the catch was negotiated in line with arrangements that 
seem to have general application in the industry. 
Payments to the deck hand were not the subject of 
separate negotiation between the applicant and his 
appointee. There was no room for the applicant to 
reduce the percentage (i.e. 10 per cent of the value of the 
catch) — that was agreed to with the respondents. As to 

the equipment, the fishing boat itself was supplied by the 
respondents together with bait .and fuel. The small boat, 
the property of the applicant was used to ferry supplies to 
the fishing boat. This was repaired at the respondents' 
direction. It was under daily hire to the respondents and 
as such was ancillary to the applicant's contract with the 
respondents. 

When viewed as a whole the arrangement entered into 
between the applicant and the respondents is that of a 
contract of service. Those provisions which at first may 
appear to be inconsistent with an employee-employer 
relationship do not prejudice the applicant's opportunity 
for recovering of entitlements under the contract entered 
into. 

An order will issue for payment of $2 800.56. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1062 of 1985. 

Between Grant Streeter, Applicant and Thomas Dixon, 
and Erik Fisher, Colin Grey and Frank Smith 
trading as Norstar Fisheries, Respondents. 

Order. 
HAVING heard Mr J. O'Halloran (of Counsel) on 
behalf of the applicant and there being no appearance on 
behalf of the respondents, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the respondents named herein, Thomas 
Dixon, and Erik Fisher, Colin Grey and Frank 
Smith trading as Norstar Fisheries, pay to Grant 
Streeter the sum of $2 800.56 within 21 days of the 
date hereof. 

Dated at Perth this 9th day of April 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 45 of 1986. 

Between Brian Squires, Applicant and Sonic Office 
Equipment, Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the 
respondent and there being no appearance by the 
applicant, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 22nd day of April 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 50 of 1986. 

Between Charles Minh Tang, Applicant and Steelco, 
Respondent. 

Order. 
HAVING heard the applicant in person and Mr B. 
Williams on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 28th day of April 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 786 of 1985. 

Between Heleni Tonikidis, Applicant and McDonald's 
Family Restaurant, Respondent. 

Order. 
HAVING heard Mrs H. Tonikidis in person and Mr 
Sinclair on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 26th day of March 1986. 

(Sgd.) J.A. NEGUS, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 786 of 1986. No. 1171 of 1985. 

Between Heleni Tonikidis, Applicant and McDonalds 
Family Restaurant, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 25th day of March 1986. 

Reasons for Decision. 
(Delivered extemporaneously.) 

THE COMMISSIONER: The applicant Mrs H. 
Tonikidis claims to have been unfairly dismissed from 
her employment as a regular part-time worker by the 
respondent company. 

The Managing Director of the respondent company, 
Mr Sinclair, gave evidence of the training and 
performance appraisal methods in regular use within his 
organisation. His records indicated that Mrs Tonikidis 
had been counselled by supervisors on several occasions 
and that she had engaged in altercations with those 
supervisors in the hearing of customers. The applicant's 
attitude seemed to be that her version of events was 
always right and everyone else was wrong. She displayed 
this same attitude quite clearly throughout the hearing. 

As additional evidence of the applicant's inefficiency, 
Mr Sinclair produced records indicating that her cash 
register receipts had been at variance on 20 out of 29 
occasions; a level of reliability which is unacceptable to 
the company. He was at pains to stress that Mrs 
Tonikidis was not suspected of dishonesty and that her 
termination was strictly in accordance with the terms of 
the relevant award. 

The company's evidence in this hearing was not 
challenged by Mrs Tonikidis whose argument appeared 
to be that she was entitled to permanent and continuous 
employment on her own terms without any questioning 
of performance levels. 

The Commission finds no evidence to suggest that the 
applicant was treated with other than scrupulous 
fairness. The application is dismissed. 

Decision accordingly. 

Between Anthony and Roslyn Webster, Applicants and 
Allan Archibold Nicol, Respondent. 

Order. 
HAVING heard Mr K. Oxwell (of Counsel) on behalf of 
the respondent and there being no appearance by the 
applicant, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 14th day of April 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 657 of 1985. 

Between Yvonne Marie Wytenburg, Applicant and John 
McGregor, Respondent. 

Order. 
HAVING heard Mrs Y.M. Wytenburg on her own 
behalf and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Respondent shall pay to the Applicant 
the sum of $449.65 within 21 days of the date hereof. 

Dated at Perth this 10th day of April 1986. 

[L.S.] 
(Sgd.) J.A. NEGUS, 

Commissioner. 
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CONFERENCES — 
Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C91 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Minesite Motors (WA) Pty Ltd, Respondent. 

Order. 
WHEREAS at a conference convened pursuant to 
section 44 of the Industrial Relations Act 1979 on 26 
March 1986 an agreement was reached between the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Minesite Motors (WA) Pty Ltd 
regarding terms and conditions of employment of the 
company's employees engaged on the Mt Whaleback 
minesite at Newman; and whereas the agreement reached 
is consistent with the wage fixing principles of the 
Commission in Court Session in that it formalises a long 
standing arrangement and therefore confers no wage 
increases or improved conditions of employment on the 
employees concerned; now therefore, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers con- 
ferred upon me by section 44 (8) of the Industrial 
Relations Act 1979 do hereby order: 

That notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965, members 
of the Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia employed by 
Minesite Motors (WA) Pty Ltd on the Mt Whale- 
back site at Newman shall have their conditions of 
employment governed by the Iron Ore Production 
and Processing (Mt Newman Mining Co Pty Ltd) 
Award No. 29 of 1984 as amended or any award 
which may replace it. 

Dated at Perth this 26th day of March 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C612 of 1985. 

Between the Australian Workers Union, West Australian 
Branch, Industrial Union of Workers, Applicant 
and Hamersley Iron Pty Limited, Respondent. 

Order. 
WHEREAS the Australian Workers Union, West 
Australian Branch, Industrial Union of Workers and 
Hamersley Iron Pty Limited are parties to the Iron Ore 
Production and Processing (Hamersley Iron Pty 
Limited) Award No. 15 of 1985; and whereas the Award 
contains a liberty to insert the classification of 
"Truckshop Storeman — Tom Price"; and whereas the 
Australian Workers Union, West Australian Branch, 
Industrial Union of Workers applied for a conference 
pursuant to the Industrial Relations Act 1979 to exercise 
the aforementioned liberty; and whereas the parties held 
discussions prior to a conference occurring on 14 April 
1986 and resolved the issue; and whereas the agreement 
between the parties is in all respects consistent with the 
Wage Fixation Principles of the Commission; now there- 
fore, I, the undersigned, pursuant to the powers con- 
ferred by the said Act, do hereby order: 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award No. 15 of 1985 
be amended in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the 1st day of July 1985. 

Dated at Perth this 18th day of April 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 32.—Wages: 
1. In subclause (3) of this clause delete the following: 

Truckshop Storeman — Tom Price — liberty 
reserved. 

2. In subclause (3) of this clause, following the words 
"Locomotive Observer", insert the following: 

Truckshop Storeman — Tom Price. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C261 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and Shand 
Brake and Clutch Company, Respondent. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr W. Shand on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent pay to the applicant the sum 
of $2 913.84 within 21 days of the date herein. 

Dated at Perth this 1st day of May 1986. 

[L.S.] 
(Sgd.) J.F. GREGOR, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C615 of 1985. 

Between the Australian Workers Union, West Australian 
Branch, Industrial Union of Workers, Applicant 
and Hamersley Iron Pty Limited, Respondent. 

Order. 
WHEREAS the Australian Workers Union, West 
Australian Branch, Industrial Union of Workers and 
Hamersley Iron Pty Limited are parties to the Iron Ore 
Production and Processing (Hamersley Iron Pty 
Limited) Award No. 15 of 1985; and whereas the award 
contains a liberty for the appointment of the 
classification of "Mobile Equipment Operator — 
Appointed as Such in Paraburdoo Services"; and 
whereas the Australian Workers Union, West Australian 
Branch, Industrial Union of Workers applied for a con- 
ference pursuant to the Industrial Relations Act 1979 to 
exercise the aforementioned liberty; and whereas a 
conference was held on the 5th day of February 1986, 
following which the parties held further discussions 
wherein they settled their dispute and reached 
agreement; and whereas the agreement between the 
parties is in all respects consistent with the Wage Fixation 
Principles of the Commission; now therefore, I, the 
undersigned, pursuant to the powers conferred by the 
said Act, do hereby order — 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award No. 15 of 1985 
be amended in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 4th day of November 
1985. 

Dated at Perth this 18th day of April 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 3.—Definitions: Following the definition of 

"Mobile Equipment Plant Operator" in this clause 
insert the following: 

"Mobile Equipment Operator — Appointed as 
Such in Paraburdoo Services" means an employee 
within the Paraburdoo Services Department who 
has been passed out and is competent to operate the 
range of mobile equipment utilised within the 
Transport Services Section and is the holder of a 
current Western Australian "A/B/C" driving 
licence and is the holder of the appropriate 
certificate to operate a HIAB hoist. 

2. Clause 30.—Special Rates and Provisions: Delete 
subclause (12) of this clause and insert in lieu thereof the 
following: 

(12) HIAB Hoist: 
(a) An employee required by the company to 

operate a HIAB Hoist, subject to the 
employee being the holder of the appro- 
priate certificate, shall, in addition to any 
other entitlement, be paid an allowance of 
$3.00 per week. This allowance shall 
continue to be paid thereafter as a flat 
weekly entitlement to the employee unless 
and until the employee is advised by the 
company that the employee is no longer 
required to operate a HIAB Hoist. 

(b) Notwithstanding the foregoing provisions 
of paragraph (a) of this subclause, a 
Mobile Equipment Operator — 
Appointed as Such in Paraburdoo Services 
shall not be paid an allowance for the 
operation of a HIAB Hoist. 

Liberty is allowed to the unions to apply to the 
Commission to vary the allowance specified herein. 

3. Clause 32.—Wages: 
A. In subclause (3) of this clause delete the following: 

MobOe Equipment Operator — Appointed as 
Such in Paraburdoo Services (liberty is reserved 
regarding new classification to be inserted). 

B. In subclause (3) of this clause, following the words 
"Auxiliary Plant Attendant — Grade I", insert the 
following: 

Mobile Equipment Operator — Appointed as 
Such in Paraburdoo Services. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C222 of 1986. 

Between the Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and Dalfield Homes Pty Ltd trading as 
Springdale Homes, Respondent. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr T. Dobson on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

1. That the Respondent do, within seven days of 
the date of this Order, produce and provide to the 
Applicant, a copy of each and every document in its 
power, possession or control which contains any 
one or more or all of the terms of the contract 
between the Respondent or those contracted to it of 
the one part and those persons engaged by it or by 
those contracted to it of the other part under the 
terms of which those persons carry out construction 
work for the Respondent at Kingsley Drive, 
Kingsley. Provided that this Order shall apply only 
in respect of persons working in the following 
areas:— 

Carpenter 
Bricklayer 
Stoneworker 
Stonemason 
Plasterer 
Plumber 
Electrician 
Fixer 
Labourer 
Concrete Worker 
Roof Carpenter 
Roof Tiler or Plumber 
Painter 
Tiler 
Plant Operator 

2. This matter do otherwise stand adjourned sine 

Dated at Perth this 14th day of April 1986. 

(Sgd.) G.G. HALLIWELL, 
Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA C1 of 1986. 

Between the Chairman, Public Service Board, Applicant 
and the General Secretary, the Civil Service 
Association of Western Australia (Inc), 
Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979, the Applicant sought a conference to 
discuss the basis of varying the district allowances under 
the Public Service Allowances (District) Agreement 
1973; and whereas, I, the undersigned, a Public Service 
Arbitrator within the Western Australian Industrial 
Relations Commission, on 11 March 1986, presided over 
a conference between the parties at which agreement was 
reached; now therefore, pursuant to the powers 
conferred by the said Act, and being satisfied that the 
terms of the General Order of the Commission No. 461 
of 1983, dated 2 March 1984 have been complied with, 
and by consent, I do hereby order — 

1. That the Public Service Allowances (District) 
Agreement 1973, be amended in terms of the 
following:— 

(i) Clause 5.—Adjustment of Rates: Delete this clause 
and insert in leiu thereof:— 

Clause 5.—Adjustment of Rates. 
Notwithstanding the provisions of Clause 7 of this 

agreement, the rates expressed in Schedule 1 to this 
agreement shall be adjusted every 12 months in 
accordance with principle 9 (a) (ii) of the State Wage 
Principles contained in the General Order of the 
WAIRC No. 461 of 1983. Should these principles 
cease to operate adjustment of Schedule 1 to this 
agreement shall be in accordance with variations in 
the official "Consumer Price Index" for Perth as 
published by the Commonwealth Bureau of Census 
and Statistics. 

The same adjustment shall be made to those rates 
in Schedule 2 which equate one-half of the appro- 
priate rate prescribed by subclause (a) for a married 
male officer. 

(ii) Schedule 1: Delete this schedule and insert in lieu 
thereof:— 

(a) Married Male Officers [Subclause 4 (a)]: 

Column I Column II Column III Column IV 
District Standard Exceptions to Rate 

Rate Standard Rate 
$ p.a. Town or Place S p.a. 

6 3583 
5 2925 

4 1470 

3 931 

2. 666 

I Nil 

(b) Single Officers [Subclause 4 (b)]: Half the 
appropriate rate as prescribed in (a) above for 
married male officers with dependents. 

2. That the above provisions have effect on and from 1 
January 1986. 

Dated at Perth this 11th day of March 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C174 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and Garland and 
Company Electrical, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 10th 
day of April 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 461 of 1983, and pursuant to the powers con- 
ferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978 as amended, employees who are employed by 
the Respondent on the construction of housing, 
associated with the LNG Phase of the North West 
Shelf Gas Project, for KJR and Woodside Offshore 
Petroleum shall be paid a site allowance of $1.20 per 
hour, for each hour worked in lieu of allowances for 
confined space, dirty work and fumes prescribed by 
the Award. 

This order shall take effect from the commence- 
ment of work on the housing by the Respondent and 
remain in force until the conclusion of work on the 
housing by the Respondent. 

Dated at Perth this 10th day of April 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C217 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Applicant and Geraldton Electrical 
Company, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 14th 
day of April 1986 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas the parties to that 
conference reached agreement on all matters raised in the 
application; now therefore, I, the undersigned, a 
Commissioner of the Western Australian Industrial 
Relations Commission before whom the conference was 
held, do hereby order — 

1. That notwithstanding the provisions of the 
Metal Trades (General) Award No. 13 of 1965 and 
the Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 
and the Electrical Contracting Award No. R22 of 
1978, members of the applicant Union who are 
employed on the synthetic rutile plant at Geraldton 
shall be paid a site allowance of $1.35 for each hour 
worked in lieu of payments for dirty work, wet 
under foot, confined space and fumes; and further, 
that each employee be issued a pair of safety boots. 

2. The allowance shall be paid from the first day 
of employment on site until the completion of the 
contract. 

Dated at Perth this 15th day of April 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C626 of 1985. 

Between Hamersley Iron Pty Limited, Applicant and 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Respondent. 

Order. 
WHEREAS on 11 December 1985 Mr P. Ryan, a 
member of the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, was 
involved in a physical altercation at his workplace in the 
applicant's Paraburdoo operations; and whereas the 
applicant subsequently conducted an investigation into 
the occurrence of the physical altercation; and whereas 
the applicant terminated Mr P. Ryan's contract of 
employment following its investigation; and whereas the 
respondent union embarked on strike action at the 
applicant's Paraburdoo operations in support of Mr P. 
Ryan; and whereas the applicant made application for a 
conference pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas a conference was held 
on 16 December 1985 at which the parties accepted a 
recommendation of the Commission that a period of 
suspension from employment should be considered in 
lieu of termination of the contract of employment; and 

whereas the parties subsequently reached agreement 
regarding a period of suspension from employment; now 
therefore, I, the undersigned, pursuant to the powers 
conferred by the said Act, do hereby order — 

That notwithstanding the provisions of the Iron 
Ore Production and Processing (Hamersley Iron 
Pty Limited) Award No. 15 of 1985, Mr P. Ryan be 
suspended from duty without pay for a period of 
seven working days on and from the 17th day of 
December 1985 to and including the 23rd day of 
December 1985; 

And that during the period of suspension herein- 
before referred to there shall be no accrual of annual 
leave, long service leave, personal leave or ill health 
and injury leave; 

And that the period of suspension from duty 
hereinbefore referred to shall not be deemed to have 
interrupted the continuity of service of Mr P. Ryan 
with Hamersley Iron Pty Limited. 

Dated at Perth this 18th day of April 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C133 of 1986. 

Between the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth and 
Others, Applicants and Nichol and Co Pty Ltd and 
Matthew Hall Mechanical and Electrical Engineers 
(Pty) Ltd, Respondents. 

Order. 
HAVING heard Mr B. Game on behalf of the applicants 
and Mr M. Crofts on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965, the Air- 
conditioning and Refrigeration Industry (Construc- 
tion and Servicing) Award No. 10 of 1979 and the 
Electrical Contracting Industry Award No. 22 of 
1978, members of, or eligible to be members of the 
applicant unions employed by the respondents on 
A, B and C Blocks of Stage 2 of the Midland 
Technical College Site shall be paid a site allowance 
of $1.10 for each hour worked in lieu of payments 
for confined space, dirty work, wet underfoot, 
fumes and the handling of second hand timber; 

That this order shall take effect from the begin- 
ning of the first pay period commencing on or after 
1 March 1986 and shall terminate on 1 December 
1986. 

Dated at Perth this 7th day of April 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C206 of 1986. 

Between Federated Clerks Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Cockburn Cement Limited, Respondent. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr J. Sargeant on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2 March 1984, as 
amended, have been complied with, and by consent, 
hereby orders — 

That in addition to the rates prescribed by the 
Clerks (Wholesale and Retail Establishments) 
Award No. 38 of 1947, the respondent shall pay the 
following rate per week to all employees 25 years of 
age and over with effect on and from the first pay 
period commencing on or after 4 November 1985, in 
lieu of the rates prescribed in Order No. C157 of 
1985, dated 9 May 1985. 
Service $ per week 
Less than six months 47 50 
Six months and over but less than 15 
months 51 00 
15 months and over but less than 24 
months 54 80 
24 months and over but less than 36 
months 58 60 
36 months and over but less than 48 
months 61 20 
48 months and over but less than 60 
months 63 10 
60 months and over 63 70 

Dated at Perth this 18th day of April 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C160 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia, Applicant and Wylie & Skene 
Pty Ltd, Walsh & Carrick Pty Ltd, Jenning 
Industries Pty Ltd and Taylor Woodrow Pty Ltd, 
Respondents. 
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enunciated by the Commission in Court Session in 
matter No. 461 of 1983, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973 and the Earth Moving and 
Construction Award No. 10 of 1963, members of, 
or eligible to be members of the applicant union 
employed by the respondents on the construction of 
Woodside Housing at Karratha shall be paid a site 
allowance of $1.20 for each hour worked. 

Such allowance shall be in lieu of payments for 
confined space, dirty work, fumes, wet underfoot 
and the handling of second-hand timber. This order 
shall apply from the commencement of work for 
each respondent and shall remain in force for the 
duration of each contract. 

Dated at Perth this 2nd day of April 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C49 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Woolworths (WA) 
Ltd, Respondent. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondent in 
Conference at the Western Australian Industrial 
Relations Commission, 815 Hay Street, Perth on 2 April 
1986, and the parties having reached agreement with 
respect to it, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent hereby orders — 

That the respondent pay to the applicant the sum 
of $634.20 in full and final settlement of the claim. 

Dated at Perth this 7th day of April 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

Order. 
WHEREAS a conference was held in Perth on the 2nd 
day of April pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C51 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Wormald International 
(Aust) Pty Ltd, Applicant and the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 11th 
day of April 1986 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; and whereas the bodies named in section 
29A (2) (a) of the Act were invited to express their views 
as to whether an Order should issue in the terms of the 
agreement reached; now therefore, I, the undersigned, 
being satisfied that the agreement conforms with the 
Principles enunciated by the Commission in Court 
Session in matter No. 461 of 1983, and pursuant to the 
powers conferred under the said Act, do hereby order:— 

That the following Schedule shah apply to 
operate from 1 March 1986. 

Dated at Perth this 1st day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

This Order shall be known as the Security Officers 
(North West Shelf Project) Order. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope and Application. 
4. Operation and Duration. 
5. Contract of Employment. 
6. Part-Time Workers. 
7. Employee Relations Procedures. 
8. Security. 
9. Hours of Work — Day Workers. 
10. Hours of Work — Shift Workers. 
11. Rates of Pay. 
12. Location Allowance — Western Australia. 
13. Travel Allowance/Point of Hire. 
14. Overtime. 
15. Payment of Salary. 
16. Annual Leave. 
17. Public Holidays. 
18. Sick Leave. 
19. Bereavement Leave. 
20. Maternity Leave. 
21. Jury Service. 
22. Accident Pay. 
23. Cyclone Procedures. 
24. Industrial Clothing. 
25. Order to be Posted. 
26. Long Service Leave. 
27. Previous Awards Superseded/Savings. 
28. Time and Wages Record. 
29. Right of Entry. 
30. Shop Steward. 

3.—Scope and Application. 
This Order shaU apply to the Federated Miscellaneous 

Workers' Union, Hospital, Service and Miscellaneous 
Workers Union (WA Branch), Wormald Security and to 
Security Officers employed by Wormald Security in 
respect of all security and associated work on the Burrup 

Peninsular, Western Australia and at the Woodside 
Heliport at Karratha Airport in or in connection with 
and specifically and directly related to the North West 
Shelf Project. 

The terms and conditions prescribed by this Agree- 
ment shall not be claimed or demanded by any party to 
be applied to employees of Wormald Security or of any 
other company when carrying out work not within the 
scope of this Order. 

4.—Operation and Duration. 
This Order shall operate from the beginning of the first 

pay period to commence on or after 1 March 1986 and 
continue in operation for a period of two years from that 
date. 

Provided that money amounts set out in Clauses 11 
[other than 11 (8)], 12, 13, 16 (5) and 22 shall operate 
from the beginning of the first pay period which 
commenced on or after 12 August 1986. 

5.—Contract of Employment. 
(1) Except as hereinafter provided, employment shall 

be by the week. 
(2) Notwithstanding anything contained elsewhere in 

this Order an employee shall, in the first instance, be 
appointed on probation and shall remain on probation 
during the initial training period followed by a further 
period of six weeks. If found to be unsatisfactory at any 
time during this period he may be terminated. 

(3) Employment shall be terminated by the giving of 
one week's notice by the employer or the giving of one 
week's notice by the employee, given at any time, or by 
the payment or forfeiture of 38 hours' pay as the case 
may be. 

(4) The employer may, subject to the provision of 
Clause 7 (4), suspend an employee from duty for refusal 
or neglect of duty or misconduct by the employee, pro- 
vided that this subclause will not affect the right of the 
employer to dismiss an employee in accordance with the 
provision of subclause (5) of this clause. 

(5) The provisions of this clause shall, subject to the 
provision of Clause 7 (4), not affect the right of the 
employer to dismiss an employee without notice for 
refusal or neglect of duty or misconduct and in such cases 
the wages shall be paid up to the time of dismissal only. 

(6) Subject to the provisions of Clause 23.—Cyclone 
Procedures, the provisions of this clause shall not affect 
the right of the employer to deduct payment for any day 
the employee cannot be usefully employed because of 
any strike or through any breakdown of machinery or 
any stoppage of work by any cause beyond the 
employer's reasonable control. 

(7) Any employee who having given or been given 
notice as aforesaid absents himself from work during the 
period of notice shall be deemed to have abandoned his 
employment and shall not be entitled to payment for that 
period. 

(8) An employee not attending for duty shall except, as 
provided in Clauses 16, 17, 18, 19, 20, 21 and 23, lose his 
pay for the actual time of such non-attendance. 

(9) It is a term and condition of employment and of 
the rights accruing under this Order that an employee 
shall, consistent with safe working practice: 

(a) perform such work (including shift work) as the 
employer shall from time to time require. 

(b) comply with the requirement of the employer to 
work reasonable overtime at any time during 
seven days of the week at the appropriate rates 
of remuneration prescribed herein. 

(c) use such protective clothing and equipment 
provided by the employer for specific circum- 
stances. 

(d) comply with safety regulations determined by 
the employer and attend safety meetings, drills 
and training and act as a member of emergency 
and fire crews as required by the employer. 
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(e) if he be a shift employee who is not relieved as 
scheduled at the end of his shift continue to 
work until relieved or otherwise authorised by 
his employer to finish work. 

(f) shall at all times comply with the provisions of 
Clause 7.—Employees Relations Procedures, 
including the maintenance, at all times, of 
essential services. 

(10) A casual employee is one engaged and paid as 
such and whose engagement may be terminated at any 
time provided that a casual employee shall not be 
engaged for more than 28 continuous rostered working 
days without agreement between the union and the 
employer. 

(11) On the termination of employment, an officer 
shall return to the employer all uniforms in a reasonable 
condition, identity cards, vehicles, firearms, keys and all 
other items issued to officers. 

6.—Part-Time Employees. 
(1) A part-time employee shall mean an adult 

employee engaged on a weekly contract of service, who 
works regularly from week to week, not less than four or 
more than eight ordinary hours per day, and not less than 
20 or more than 38 ordinary hours each week, over not 
more than five days of the week, on the days Monday to 
Friday, inclusive. 

Provided that no person shall be engaged as a part- 
time employee for less than one completed month of 
employment, any person who is employed as a part-time 
employee and whose employment terminates, prior to 
the completion of one completed month of employment 
shall be paid as a casual in accordance with Clause _11 of 
this Order. Provided that this provision shall not apply to 
any employee who terminates his or her own employ- 
ment, or is dismissed for misconduct. 

(2) Time worked by a part-time employee up to and 
including 38 hours per week shall be paid at ordinary 
rates of pay in accordance with Clause 12 of this Order 
unless the work exceeds eight hours per day or is 
performed at weekend, or is performed outside the 
normal spread of hours for which appropriate overtime 
rates shall apply. 

(3) Part-time employees shall be entitled to payment 
for wages, leisure day off, annual leave, public holidays, 
bereavement leave and sick leave on a pro rata basis in 
the same proportion as the number of ordinary hours 
worked per week bears to 38 hours. 

(4) The location allowance prescribed in Clause 12 and 
shift allowance prescribed in Clause 11 shall be paid on a 
pro rata basis in the same proportion as the number of 
ordinary hours worked per week bears to 38 hours. 

(5) The provisions of Clause 16 (5) shall not apply to 
part-time employees. 

7.—Employee Relations Procedures. 
The parties to this Order are committed to promoting 

good industrial relations based upon goodwill, consulta- 
tion and discussion. To this end all personnel involved 
shall use their best endeavours to resolve problems 
promptly whilst work continues normally in accordance 
with the following arrangements. 

In recognition of past practice and in consideration of 
the peculiarities of security services provided on the 
North West Shelf Gas Project, the parties to this Order 
expressly agree as follows: 

(1) Maintenance of Essential Services: The parties 
expressly agree that for reasons of continuity of supply 
of product to consumers, and for safety, it is necessary 
for access to the Gas Plant and Supply Base to be 
controlled at all times. 

The following duties are considered, for reasons for 
health and safety, to be essential services. The parties 
agree that these specific duties shall not be disrupted at 
any time for any reason. 

Where, despite the best efforts of the parties, there is a 
stoppage of work, sufficient personnel shall remain on 
duty at all times to perform these functions: 

(a) Main LNG Gate 
— Monitoring of Fire Panels — 

Operations and Construction. 
— Mobilisation of Site Ambulance and 

Fire Tender. 
— Monitoring of and response to 

Emergency Communications Systems. 
— Response to Plant Operations, Site 

Construction, Supply Base, Hearson 
Village and Cyclone Emergencies. 

(b) Hearson Village 
— Monitoring of Fire/Smoke Detector 

Alarm Panel. 
— Alarm Response/Fire Tender and 

Ambulance Mobilisation. 
— Manning After Hours First Aid Post. 

(c) Supply Base 
— Monitoring of Fire Alarm Panel. 
— Control of Vehicle and personnel access 

to Supply Base. 
(d) Domgas Gate 

— Control of vehicle and personnel access 
to Domestic Gas Plant. 

(e) Woodside Heliport 
— Maintenance of services at Woodside 

Heliport. 

Employees performing essential services prescribed 
above shall be paid their normal rate of pay for such 
time. 

(2) Non-involvement in Construction or Operations 
Disputes: Security Officers will not become involved in 
disputes affecting some or all of the Construction 
Workforce, Operations Workforce or any other party. 

(3) Disputes Affecting Security Officers: Any 
grievance or dispute affecting security officers shall be 
dealt with in accordance with the following procedure: 

(a) The security officer concerned shall raise the 
grievance/dispute with his supervisor who shall 
respond within 48 hours. 

(b) In the event of no response being received or 
the response being considered unsatisfactory, 
the security officer concerned and/or shop 
steward shall raise the matter with the 
company's North West Area Manager, who 
shall respond within 48 hours. 

(c) In the event of the response in (b) above being 
unsatisfactory the matter shall be referred by 
the Shop Steward to the Karratha Organiser of 
the Union, and upon request of either party, a 
meeting shall take place between the following 
parties: 

— MWU Organiser 
— MWU Shop Steward 
— Wormald North West Area Manager 
— CWAI LNG Site Representative 

This meeting shall take place within 72 hours. 
(d) In the event of the meeting in (c) above not 

resolving the matter, the grievance/dispute 
shall, upon request of the Union, be referred to 
Wormald's State Manager. 
A meeting of the parties referred to in (c) above 
together with Wormald's State Manager or his 
nominee will be convened within 72 hours. 

(e) In the event of the meeting in (d) above not 
resolving the matter, the aggrieved party shall 
notify the Western Australian Industrial 
Relations Commission accordingly. 
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Subject to all rights conferred on the parties by 
the Act, including any right of Appeal, the 
Commission's ruling shall be accepted by the 
Parties as the final resolution of the grievance/ 
dispute. 

(f) The intent of this clause is that grievances/ 
disputes be resolved as close as possible to their 
point of origin; the parties agree that every 
effort will be made to resolve any grievance/ 
dispute at each level of the above procedure. 

(g) While the above procedure is being pursued, 
work shall continue normally, without 
prejudice to the final settlement of the matter in 
dispute. 

(4) Disciplinary Procedure: Where the Company 
intends to take disciplinary action in respect of any 
security officer, the following procedure shall be 
followed: 

(a) Dismissal: Where the Company intends to 
dismiss a security officer for misconduct or 
subsequent to a final warning, the Company's 
North West Area Manager shall advise the 
security officer accordingly in the presence of 
the MWU shop steward. 
The Company shall inform the MWU shop 
steward of the reasons for the dismissal and 
shall suspend the security officer on full pay 
including, where applicable, the Woodside 
(Burrup Peninsula) Onshore Operations 
Allowance but excluding rostered overtime and 
shift penalty component for one shift to allow 
consideration of the matter by the Union. 
The Union shall respond within 24 hours as to 
whether or not the dismissal is to be challenged. 
If the Union advises that, the dismissal is to be 
challenged, this matter shall be pursued in 
accordance with subclause (3) of this clause. 
Whilst this procedure is being followed the 
security officer concerned shall be suspended 
on full pay including, where applicable, the 
Woodside (Burrup Peninsula) Onshore 
Operations Allowance but excluding rostered 
overtime and shift penalty component whilst 
discussions take place between the parties and 
the Disputes Procedure is pursued. 

(b) Warnings: Where the security officer engages 
in behaviour which is unsatisfactory to the 
Company but which does not, in itself, warrant 
dismissal, the following procedure shall take 
place: 

— First Warning: The North West Area 
Manager shall warn the security officer 
of his unsatisfactory behaviour and 
advise what action needs to be taken to 
correct the situation. This shall be done 
in the presence of the MWU shop 
steward. 
The Company shall keep a record of 
such warnings. 

— Second Warning: The North West Area 
Manager shall again warn the security 
officer of his unsatisfactory behaviour 
and advise what action needs to be taken 
to correct the situation. This shall be 
done in the presence of the MWU shop 
steward. 
The Company shall keep a record of 
such warnings. 

— Final Warning: The North West Area 
Manager shall again warn the security 
officer in accordance with the procedure 
for First and Second Warnings. The 
details of this matter including advice 
that any further unsatisfactory 

behaviour will result in dismissal shall be 
confirmed in writing with a copy to the 
MWU shop steward. 

— Dismissal: In respect of any subsequent 
unsatisfactory behaviour the matter 
shall be dealt with in accordance with 
Item (a) above. 

8.—Security. 
(1) In the interests of the safety of personnel and plant 

the parties to this Order mutually agree that the 
employees covered by this Order may be subject to 
personal and/or baggage searches on entering or leaving 
any work site provided that personal searches shall not be 
carried out without prior arrangement between the 
employer and the union on each occasion. 

(2) An employee covered by this Order shall display or 
produce on request any form of personal identification 
issued for the purpose by the employer. 

(3) Any employee who breaches security regulations 
will be deemed to be guilty of serious misconduct and will 
be dismissed in accordance with the provisions of Clause 
5 (5) of this Order. 

9.—Hours of Work — Day Employees. 
(1) The ordinary hours of work shall average 38 hours 

per week to be worked between 6.00 a.m. and 6.00 p.m. 
Monday to Friday. 

(2) The ordinary hours of v/ork will be eight hours per 
day to be worked on 19 days in each four calendar weeks, 
with one day off in each four week period referred to 
above. 

While the day off is a non-paid day, wages will be 
averaged so that each employee receives 38 hours' pay 
per week, in each of the four weeks including the week in 
which the day off occurs. This is calculated as follows:— 

8 hours x 19 days = 152 hours _ 33 hours (average per week) 
4 weeks 

Hence for pay purposes seven hours and 36 minutes 
are paid for each day over 20 days, whilst eight hours are 
in fact worked over 19 days. 

(3) The starting and finishing times and rostered days 
off may be varied by agreement between the employer 
and the union concerned. In the event agreement cannot 
be reached the matter will be progressed through the 
Employee Relations Procedure contained in Clause 7 (3). 

(4) Employees shall be allowed a rest pause of 10 
minutes during each period of four hours' ordinary 
working time, to be taken at such times as to not 
interrupt operations. 

(5) A day employee shall not be required to work 
longer than five hours without a meal break. Meal breaks 
shall be not less than 30 minutes nor more than one hour 
on each day, Monday to Friday, and shall not count as 
time worked. 

When an employee is required to continue working 
during the meal interval because the work is of an urgent 
operational nature and his meal time is postponed for 
more than half an hour, he shall be paid at overtime rates 
from the time he usually commences his meal interval 
until he gets his meal. 

(6) Where an employee who is normally engaged as a 
day employee is transferred to shift work or vice versa 
and does not receive at least 48 hours' notice of such 
transfer he shall be paid at overtime rates for all time 
worked as a shift employee or day worker as the case may 
be until the expiration of 48 hours from the time when he 
was given notice. 

10.—Hours of Work — Shift Employees. 
(1) The ordinary hours of work shall not exceed an 

average of 38 hours per week spread over the roster cycle 
to be worked in shifts of eight consecutive hours inclusive 
of a 20 minute crib break each shift which shall be 
counted as time worked. 
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(2) Wages will be averaged so that each employee 
receives 38 ordinary hours' pay each week in each week 
of the roster cycle. 

(3) The method of working shifts and the time of 
commencement and finishing of shifts, once having been 
determined, may be varied by agreement between the 
employer and the union. In the event agreement cannot 
be reached, the matter will be progressed through the 
Employee Relations Procedure contained in Clause 7 (3). 

(4) Where an employee is required to change from his 
normal rostered shift to another, the employer must give 
not less than 48 hours' notice. Where 48 hours' notice is 
not given, the appropriate overtime rate will be paid for 
all time worked, until the expiration of the notice period. 

11.—Rates of Pay. 
(1) An employee designated by the employer as any 

classification specified in the table hereunder shall be 
paid at the respective rate assigned to that classification. 

Continuous 
Day Employees Shift Employees 

Classification Rate Per Annum Rate Per Annum 
Security Officer $20 584 $28 527.53 

Provided that the hourly rate for the purposes of 
calculating overtime shall be $10.3884 per hour. 

(2) Subject to subclauses (3), (4), (5) and (6) hereof the 
above rates cover all payments for the performance of all 
duties for the appropriate classification and the current 
and future disabilities associated with the industry 
including periods of duty and includes compensation for 
shift work, shift handover and all rostered work 
performed on Saturdays and Sundays. 

(3) In addition to the rates prescribed in subclause (1) 
of this clause, all employees engaged at the King Bay 
Supply Base and the Woodside LNG and Domestic Gas 
Plants on the Burrup Peninsula shall be paid a flat 
allowance of $1,605 for each hour paid. 

This allowance shall be known as the Woodside 
(Burrup Peninsula) Onshore Operations Allowance and 
shall compensate for all fire, emergency, first aid, safety, 
evacuation or muster drills, the lack of an afternoon 
smoko break, travel time on overtime or call outs and the 
effects of the environment. 

(4) A casual employee shall be paid at the hourly rate 
appropriate to his classification plus a loading of 20 per 
cent in lieu of the annual leave, sick leave, bereavement 
leave, jury service and public holidays provisions of this 
Order. Casual employees shall also be entitled to the 
Woodside (Burrup Peninsula) Onshore Operations 
Allowance referred to in subclause (3) of this clause. 

(5) Shift Allowance: For the ordinary hours of shift, 
shift employees other than continuous shift workers shall 
be paid the following extra loadings which are based on 
the hourly rate prescribed by Clause 11 (1). 

Shift % 
(a) Afternoon or Night Shift other than 

shifts below 15 
(b) Permanently working Afternoon 

shift 20 
(c) Permanently working Night shift 30 
(d) Permanently working alternate 

Night and Afternoon shifts 25 
(e) Any other shifts 10 
(f) Provided that in lieu of (a) to (e) 

above all work performed on 
Saturdays shall be paid at time and 
one-half and all work on Sundays at 
double time. 

(6) Short Term Shifts 
(a) Notwithstanding anything contained elsewhere 

in this Order, an employee transferred to short 
term shifts (i.e. shifts which do not continue for 
at least five consecutive afternoon and/or night 
shifts) shall be paid at the appropriate overtime 

rate provided under Clause 14 of this Order for 
each such shift worked. 

(b) An employee transferred to shift work for more 
than five consecutive shifts (including after- 
noon and night shifts) shall, subject to the 
provisions of Clause 9 (6) of this Order, be paid 
at the rate appropriate to a continuous shift 
employee in his classification for each such 
shift worked. 

(7) Definitions: 
"Afternoon shift" means any shift finishing after 6.00 

p.m. and at or before 12 midnight. 
"Night shift" means any shift finishing subsequent to 

12 midnight and at or before 8.00 a.m. 

"Continuous shift employee" means an employee 
who regularly alternates between afternoon and night 
shifts and day shifts and who is rostered to work on any 
day of the week. 

"Permanently working" means an employee who 
works all afternoon or night shifts or a combination of 
such shifts without alternating with day work. 

(8) Security Control Officer Allowance: In recogni- 
tion of the additional responsibilities exercised by the 
security control officer on each shift, including super- 
vision and direction of other security officers, an allow- 
ance of $3.44 shall be paid for each shift an officer is so 
nominated. 

Provided that the employer shall nominate one 
security officer on each shift as security control officer, 
who shall operate in accordance with Standing Orders 
and will be located at the LNG main gate. 

Provided that this subclause shall operate from 1 April 
1986. 

12.—Location Allowance — Western Australia. 
(1) Subject to the provisions of this clause, in addition 

to the salaries prescribed in Clause 11 of this Order, a 
married employee shall be paid a weekly allowance of 
$31.80 when employed at the Woodside LNG plant, 
and/or supply base facility, and/or Karratha Airport. 

(2) Except as provided in subclause (4) of this clause, a 
single employee shall be paid 50 per cent of the 
allowances prescribed in subclause (1) of this clause. 

(3) An employee, whose spouse is employed by the 
same employer and who is entitled to an allowance of a 
similar kind to that prescribed by this clause shall be paid 
50 per cent of the allowances prescribed in subclause (1) 
of this clause. 

(4) Where an employee is provided with board and 
lodging by his employer, free of charge, such employee 
shall be paid 33 'A per cent of the allowances prescribed in 
subclause (1) of this clause. 

(5) Junior employees, casual employees, part-time 
employees, apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 
equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he shall be paid for the 
period of such leave the district allowance to which he 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he 
shall only be paid district allowance for the period of 
such leave he remains in the district in which he is 
employed. 

(8) For the purpose of this clause a married employee 
includes: 

— A person who has a de facto spouse, and 
— A person who is a sole parent with dependant 

children. 
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(9) Subject to the making of a General Order pursuant 
to section 50 of the Industrial Relations Act, that part of 
each location allowance representing prices shah be 
varied from the beginning of the first pay period 
commencing on or after the 1st day of July of each year 
in accordance with the annual percentage change in the 
Consumer Price Index (excluding housing) for Perth 
measured to the end of the immediately preceding March 
quarter, the calculation to be taken to the nearest 10 
cents. 

13.—Travel Allowance/Point of Hire. 
(1) Employees engaged on the Burrup Peninsula shall 

be paid $6.50 per day travelling allowance provided that 
this allowance shall not be payable where the employer 
provides transport. 

(2) Employees engaged pursuant to this Order shall be 
deemed to be locally hired; not living away from their 
normal place of residence. 

14.—Overtime. 
(1) For all time worked in excess of or outside of the 

ordinary working hours prescribed, employees shall be 
paid as follows: 

(a) Day employees — for work performed in excess 
of the ordinary rostered hours on any day or 
outside of the spread of hours in Clause 9 of 
this Order at the rate of time and one-half for 
the first two hours and at double time there- 
after. Provided that for overtime work per- 
formed after 12 noon on a Saturday and for all 
work performed on a Sunday payment shall be 
at the rate of double time. 

(b) Continuous shift employees — for work per- 
formed in excess of the ordinary rostered hours 
on any one shift at the rate of double time 
except where such excess hours are caused by 
normal rotation of shifts. 

(c) Non-continuous shift workers — for work per- 
formed in excess of the ordinary rostered hours 
on any shift at the rate of time and one-half for 
the first two hours and double time thereafter, 
except where such excess hours are caused by 
normal rotation of shifts. Provided that for 
overtime work performed after 12 noon on a 
Saturday or on a Sunday payment shall be at 
the rate of double time. 

(2) For the purposes of calculating overtime each day 
shall stand alone, except when such overtime continues 
into the next day. 

(3) Where an employee works so much overtime con- 
tinuous with the completion of normal hours in one day 
that he does not have at least 10 consecutive hours off 
duty between the work of successive days he shall be paid 
at double the ordinary rate until he has had 10 con- 
secutive hours off duty. Provided however, that the 
employee shall be paid for all ordinary time occurring 
during such 10 hours off duty. 

(4) (a) An employee recalled to work overtime after 
leaving the employer's premises (whether notified before 
or after leaving the premises) shall be paid for a 
minimum of four hours' work at the appropriate over- 
time rate for each time he is so recalled. At the time of 
recall the employee shall be notified of the job or jobs to 
be carried out. This subclause shaU not apply where it is 
customary for an employee to return to his employer's 
premises to perform a specific job outside his ordinary 
working hours, or where the overtime is continuous 
(subject to a reasonable meal break) with the completion 
or commencement of ordinary working time. 

(b) Overtime worked in the circumstances specified in 
this subclause shall not be regarded as overtime for the 
purposes of subclause (3) of this clause where the actual 
time worked is less than four hours on such recall or on 
each of such recalls. 

(5) Notwithstanding the provisions of Clause 14 of this 
Order an employee working overtime shall be allowed a 
crib break of 20 minutes without deduction of pay after 
each four hours of overtime worked if he continues to 
work after such crib break. 

(6) When an employee, without being notified on the 
previous day, is requested to continue working after 
completion of his ordinary hours of work for more than 
1 Vi hours, he shall be paid meal money of $4.80 to meet 
the cost of a meal or at the option of the employer he will 
be provided with an adequate and suitable meal. 

15.—Payment of Salary. 
(1) Salary shall be paid on a fortnightly basis into a 

bank account nominated by the employee. By agreement 
with the employer, alternative methods of payment may 
be agreed. In the event of a disagreement, salary shall be 
paid on a fortnightly basis into a bank account 
nominated by the employee. 

(2) On or prior to pay day, the employer shall state to 
each employee in writing the amount of wages to which 
he is entitled, the amount of deduction made therefrom 
and the net amount being paid to him. 

(3) Payment for overtime worked during the second 
week of a particular period need not be made until the 
next following pay period. 

16.—Annual Leave. 
(1) (a) An employee other than a casual employee 

shall be allowed annually, after 12 months' continuous 
service, a period of 28 consecutive days' leave including 
non-working days, provided that employees working 
north of the 26th parallel South Latitude shall be allowed 
an additional seven consecutive days' leave including 
non-working days. 

(b) In addition to the leave prescribed in paragraph (a) 
of this clause an employee who is regularly rostered to 
work on any day of the week, not excluding public 
holidays, shall be allowed an additional seven 
consecutive days' leave. Provided that where an 
employee is so rostered for part of a year, the amount of 
additional leave shall be the same proportion of seven 
days as such part bears to a year. 

(c) The annual leave referred to in this clause shall for 
day workers only, be exclusive of any public holidays 
prescribed by this Order, and for each holiday which falls 
within such an employee's annual leave, one day shall be 
added to such leave. 

(d) Before going on annual leave, an employee to 
whom this clause applies, shall be paid for such leave the 
amount he would have earned had he been at work 
during the relevant period. Provided that an employee 
other than a shift employee proceeding on annual leave 
shall have his pay increased by the amount of 20 per cent 
while on annual leave. 

(2) Annual leave shall be given and taken in a 
continuous period, not later than six months after it 
accrues, and wherever practicable at the time an 
employee specifies. 

Provided that if so requested by an employee and 
agreed to by an employer, annual leave shall be allowed 
and taken in not more than two separate periods, and 
wherever practicable at the time he specifies. 

(3) An employee whose services are terminated by an 
employer other than in accordance with Clause 5 (5) of 
this Order or who leaves his employment during any 
qualifying period for annual leave shall, in respect of the 
period worked, be paid the cash equivalent of annual 
leave in the same proportion which the period worked 
bears to a year. Such payment shall be calculated in the 
same manner as the payment prescribed in paragraph (1) 
(d) of this clause, exclusive of the loading prescribed in 
the provision thereto. 
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(4) Where an employee with 12 months' continuous 
service is employed for part of the 12 monthly period on 
different work cycles or rosters the leave entitlements set 
out in paragraphs (1) (a) and (b) hereof, shall be calcu- 
lated on a proportionate basis. 

(5) An employee living north of the 26th parallel South 
Latitude who proceeds on annual leave is entitled to 
annual leave travel assistance in accordance with the 
following provisions: 

(a) When an employee proceeds on annual leave 
for two weeks or more he shall be entitled to 
annual leave travel assistance in the form of a 
return air ticket to Perth or reimbursement of 
actual travel costs up to the value of a return 
economy class airfare to Perth. Travel assis- 
tance provided to employees who are not 
travelling to or through Perth may be subject to 
taxation and the appropriate deduction will be 
made from the assistance granted and the net 
amount paid to the employee. 
The gross amount of assistance will be included 
on the employee's group certificate as other 
earnings and the tax deduction included in the 
amount shown on the Group Certificate. 
Provided that such assistance may be claimed 
only in respect to travel away from the work 
area for the purposes of annual leave and 
further provided that travel assistance may only 
be claimed in respect to two trips per annum in 
relation to annual leave accrued within the 
preceding 18 months. 

(b) Where the employee is a married employee 
whose spouse or dependants reside with 
him/her in the area of employment the spouse 
and each dependant in their own right shall be 
entitled to annual leave travel assistance in 
accordance with subclause (5) (a) above pro- 
vided that neither the spouse nor dependants 
received travel assistance from any other 
employer and further provided that an 
employee is not entitled to the benefits of this 
clause both as an employee and the spouse of 
an employee. 

(c) It is a condition of this clause that the benefits 
apply only if the employee's contract of 
employment continues after the leave is com- 
pleted. If an employee fails to resume work on 
completion of the leave the employer may 
deduct from any moneys due to the employee 
the cost of such assistance. 

(d) Annual leave travel assistance may only be 
granted or claimed in respect to annual 
recreation leave and only following the com- 
pletion of 12 months' continuous service. 

(e) For the purposes of this clause a spouse shall 
include either a de facto wife or husband 
residing with the employee and dependants 
shall mean — 

— children under 16 years of age residing 
with the employee, or 

— bona fide full-time students less than 25 
years of age. 

17.—Public Holidays. 
(1) (a) Except as hereinafter provided, an employee 

shall be entitled to the following public holidays without 
loss of pay: New Year's Day, Australia Day, Good 
Friday, Easter Saturday, Easter Monday, Labour Day, 
Anzac Day, Queen's Birthday, Christmas Day, Boxing 
Day or such other day as is generally observed in the 
locality as a substitute for any of the said days 
respectively. 

(b) Provided, however, that in Western Australia, 
Foundation Day shall be observed as a holiday in lieu of 
Easter Saturday. 

(c) By agreement between an employer and the 
majority of his employees in a particular work place, 
other days may be substituted for the said days or any of 
them. 

(2) Where an employee is absent from his employment 
on the working day before or the working day after a 
public holiday prescribed in subclause (1) hereof without 
reasonable excuse, or without the consent of the 
employer, the employee shall not be entitled to payment 
for such holiday or holidays. 

(3) Work done on any of the public holidays pre- 
scribed in this clause shall be paid for at the rate of 
double time and a half. 

(4) Where consequent upon any visit to Australia of 
Her Majesty the Queen or any other member of the 
Royal Family, a public holiday is proclaimed by Order in 
Council or otherwise gazetted by the authority of the 
Commonwealth or of the State Government under any 
State Act throughout any Commonwealth Territory or 
any State or part thereof, such day shall within the 
defined locality be deemed to be a holiday for the 
purposes of this Order; provided that an employee shall 
not be entitled to the benefit of more than one holiday 
consequent upon such visit. 

(5) (a) Where in a State or Territory or locality within 
a State or Territory a holiday is enacted, proclaimed or 
gazetted by authority of the Commonwealth 
Government or a State or Territory Government in 
substitution for a public holiday mentioned in this 
clause, and such proclaimed or gazetted holiday is to be 
observed generally by persons throughout that State or 
Territory or a locality thereof, other than by those 
covered by Federal Awards, then such day shall be 
deemed to be a holiday for the purposes of this Order, 
and employees covered by this Order who are employed 
in the State, Territory or locality in respect of which such 
holiday has been proclaimed or gazetted shall be entitled 
to such holiday. 

(b) In the event of a substitute day being enacted, 
proclaimed or gazetted as aforesaid, the day on which the 
public holiday falls in fact shall not be deemed to be a 
holiday for any purpose of this Order. 

(c) Where in a State or Territory or locality within a 
State or Territory an additional holiday is proclaimed or 
gazetted by the authority of the Commonwealth Govern- 
ment or of a State or Territory Government and such 
proclaimed or gazetted holiday is to be observed 
generally by persons throughout that State or Territory 
or a locality thereof, other than by those covered by 
Federal Awards, or when such a proclaimed or gazetted 
day is, by any required judicial or administrative order, 
to be so observed, then such day will be deemed to be a 
holiday for the purposes of this Order, for employees 
covered by this Order who are employed in the State, 
Territory or locality in respect of which the holiday has 
been proclaimed or ordered as required. 

18.—Sick Leave. 
(1) An employee (other than a casual employee) who is 

absent from his work on account of personal illness or 
injury shall be entitled to sick leave without deduction of 
pay in accordance with this clause. 

(2) (a) An employee shall accrue sick leave entitle- 
ments at the rate of eight working days during the first 12 
months of service, with a further 10 working days 
entitlement in each subsequent year of service. 

(b) Whilst employment with the employer remains 
continuous, sick leave shall accumulate from year to year 
so that any leave entitlement not taken in one year may 
be taken in any subsequent year. 

(3) (a) An employee shaU not be entitled to paid sick 
leave for any period in respect of which he is entitled to 
workers' compensation. 
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(b) An employee shall as soon as possible and 
preferably before the start of work, inform the employer 
of his inability to attend for duty and, as far as 
practicable, state the nature of his illness or injury and 
the estimated duration of absence. 

(c) An employee shall prove to the satisfaction of the 
employer that he was unable on account of his illness or 
injury to attend for duty on the day or days for which 
sick leave is claimed. 

19.—Bereavement Leave. 
An employee on weekly hiring shall be entitled to a 

maximum of three days' leave without loss of pay on 
each occasion and on production of satisfactory evidence 
of the death in Australia of the employee's wife, 
husband, father, mother, brother, sister or child, 
mother-in-law, father-in-law and grandparents. For the 
purpose of this clause "wife" and "husband" shall 
include de facto wife and husband. 

20.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with the 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purpose of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from six to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately following 
confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employer by not less than 14 days' notice in 
writing to the employee may require her to 
commence maternity leave at any time within 
the six weeks immediately prior to her 
presumed date of confinement. 

(e) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until the commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 

(a) Provided the addition does not extend the 
maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 

(a) Maternity leave, applied for but not 
commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at a time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
employee to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave. 

(a) Where the pregnancy of an employee not then 
on maternity leave terminates after 28 weeks 
other than by the birth of a living child then: 

— She shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work, or 

— For illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as 
necessary before her return to work, provided 
that the aggregate of paid sick leave, special 
maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3) to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 
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(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised Order 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any Agreement or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of any relevant Agreement or agreement. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
Order. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave, or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of per- 
forming, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or 
transferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

21.—Jury Service. 
An employee on weekly hiring required to attend for 

jury service during his rostered working hours shall be 
reimbursed by the employer an amount equal to the 
difference between the amount paid in respect of his 
attendance for such jury service and the amount of wage 
he would have received in respect of the ordinary time he 
would have worked had he not been on jury service. An 
employee shall notify his employer as soon as possible of 
the date upon which he is required to attend for jury 
service. Further, the employee shall give his employer 
proof of his attendance, the duration of such attendance 
and details of the amount received in respect of such jury 
service. 

22.—Accident Pay. 
(1) An employer shall pay an employee accident pay 

where the employee receives an injury for which weekly 
payments or compensation are payable by or on behalf 
of the employer pursuant to the provisions of the 
Western Australian Workers' Compensation Act pro- 
vided such payments are at a rate less than an employee's 
appropriate weekly rate. 

(2) "Accident Pay" means payment of an amount 
being the difference between the amount of 
compensation paid to the employee pursuant to the said 
Act and payment for the number of hours that the 
employee would have worked had he been at work at the 
rate specified in Clause 11 of this Order as the case may 
be. 

(3) An employer shall pay or cause to be paid accident 
pay during the incapacity of the employee within the 
meaning of the said Act until such incapacity ceases, or 
until the expiration of a period of 52 weeks from the date 
of injury, whichever event shall first occur. 

(4) The liability of the employer to pay accident pay in 
accordance with this clause shall arise as at the date of the 
injury or accident in respect of which compensation is 
payable under the said Act, and the termination of the 
employee's employment for any reason during the period 
of any incapacity shall in no way affect the liability of the 
employer to pay accident pay as provided in this clause. 

(5) In the event that the employee receives a lump sum 
in redemption of weekly payments under the said Act, 
the liability of the employer to pay accident pay as herein 
provided shall cease from the date of such redemption. 

(6) The provisions of this clause shall not apply to 
casual employees. 

23.—-Cyclone Procedures. 
(1) Notwithstanding the provisions of Clause 5.— 

Contract of Employment and subject to the provisions of 
this clause the following shall apply when because of a 
cyclone the employer stands down employees employed 
under this Order. 

(2) Each employee who: 
(a) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer, and 

(b) following the "all clear" resumes duty in 
accordance with the direction of the employer, 

shaU be paid for his normal rostered hours occurring 
during the stand-down. 

An employee who, on any day during the cyclone 
stand-down 

(c) is required for work and is requested to do so by 
his employer, and 

(d) is not willing or available except in the case of 
obvious hardship as a result of the cyclone to 
work when so requested, 

is not entitled to payment for that day. 
(3) An employee who is required to remain at work or 

who is called out during a "red alert" as a result of a 
cyclone shall be paid at overtime rates for each hour 
worked. 
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(4) Following declaration of the "all clear" given in 
accordance with the local Cyclone Procedures employees 
who would have normally been on duty are required to 
resume immediately and all others are required to resume 
on their next rostered shift unless the employer notifies 
them otherwise. 

(5) Where on the day following the resumption of 
normal operations or on any subsequent day an 
employee cannot because of damage caused to the 
operations by the cyclone be usefully employed the 
employer may stand the employee down without pay. 

24.—Industrial Clothing. 
The employer shall provide an adequate supply of 

uniforms necessary for the performance of work in 
accordance with this Order. All items will remain the 
property of the employer and shall be worn by the 
employee as directed. 

Items supplied shall include shirts, shorts, socks, 
uniforms, head gear, safety footwear and other safety 
equipment as required for the performance of the work 
and in the interest of hygiene and safety, at the discretion 
of the employer. 

25.—Order to be Posted. 
A copy of this Order and all amendments thereto shall 

be exhibited or made available by the employer at the 
main security gate. 

26.—Long Service Leave. 
The long service leave provisions set out in Volume 66 

of the Western Australian Industrial Gazette at pages 
one to four inclusive are hereby incorporated in and shall 
be deemed to be part of this Order. 

27.—Previous Agreement Superseded/Savings. 
This Order shall supersede the Security Officers' 

Agreement in so far as employment by Wormald 
Security of Security Officers within the Scope of this 
Order as set out in Clause 3 hereof. 

Provided that entitlements previously accrued 
pursuant to Clauses 9, 10 and 11 of the Security Officers' 
Agreement shall be available to the employee until taken. 
This accrual shall be taken in accordance with Clauses 
16, 18 and 26 respectively of this Order. 

28.—Time and Wages Record. 
(1) An employer shall keep a record from which can be 

readily ascertained the name of each employee and his 
occupation, the hours worked each day, and the wages 
and allowances paid each week. 

(2) The time occupied by an employee in filling in any 
time record or cards or in the making of records shall be 
treated as time off duty, but this does not apply to 
checking in or out when entering or leaving his 
employer's premises. 

(3) The time and wages record shall be open for 
inspection to a duly accredited union representative 
during the usual office hours at an employer's office or 
other convenient place; provided that an inspection shall 
not be demanded unless the federal or branch secretary 
of the union or the district secretary or organiser of any 
division suspects that a breach of this Order has been 
committed; provided further that only one demand for 
such inspection shall be made in any one week at the 
same establishment. 

(4) The representative making such inspection shall be 
entitled to take a copy of entries in a time and wages 
record relating to the suspected breach of this Order. 

29.—Right of Entry. 
(1) For the purposes of interviewing employees on 

legitimate union business, or for the purpose of 
investigating complaints concerning the application of 
this Order, but subject to any security requirements a 
duly accredited union representative shall have the right 

to enter the area occupied by the employer during the 
prescribed non-working hours, on the following 
conditions: 

(a) That he has made prior arrangements with a 
representative of the management or operating 
company in order to obtain admittance to the 
area; 

(b) That interviews with employees shall be in a 
mess, dressing room or recreation hut and 
during meal or crib or non-working times or as 
otherwise arranged with the employer; 

(c) That upon conclusion of the meal or crib time, 
the visiting union representative shall 
immediately leave the plant except as otherwise 
arranged with the employer; 

(d) That a visiting union representative shall not 
hinder or obstruct an employee in the 
performance of his duties; 

(e) That employees for whom mess rooms are pro- 
vided (or members of the staff) shall not be pre- 
vented from entering, using or remaining in the 
mess rooms during meal or crib times. 
These conditions in no way confer a right on a 
union representative to conduct a meeting on 
the area occupied by the employer. 

(2) Where employees on shift work partake of their 
crib on the job, their employer shall arrange for union 
representatives to have access to these employees at times 
to be mutually arranged subject always to the condition 
that the representative does not interfere with the work 
being performed in the area. 

The entry given by this subclause shall be for the same 
purpose as the entry provided by subclause (1) hereof. 

(3) If there is any breach or departure from the above' 
conditions it shall be reported to the employer, and 
pending examination of any such breach or departure, 
permission of the union representative concerned to 
enter the area shall be suspended. 

30.—Shop Steward. 
An employee nominated as shop steward shall, upon 

accreditation by the Union, be recognised by the 
employer as the representative of the employees. 

An employee so appointed shall be allowed reasonable 
time to attend to Union business affecting the employer 
and the employees he represents. 

Prior to leaving the job to attend to such Union 
business, the shop steward shall obtain the permission of 
the employer; such permission shall not be unreasonably 
withheld. 

Any dispute in respect of the rights and obligations of 
the shop steward shall be dealt with in accordance with 
Clause 7 (3) of this Order. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

■No. C144 of 1986. 

Between Transport Workers' Union of Australia 
Industrial Union of Workers, Western Australian 
Branch, Applicant and the Manager, Jimwa 
Pastoral Company, Respondent. 

Order. 
WHEREAS the applicant today sought leave to 
withdraw this application, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 2nd day of April 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C185 of 1986. 

Between Transport Workers Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Minesite Motors (WA) Pty 
Ltd, Respondent. 

Order. 
WHEREAS at a conference convened pursuant to 
section 44 of the Industrial Relations Act 1979 on 29 
April 1986 an agreement was reached between the 
Transport Workers Union of Australia, Industrial Union 
of Workers, Western Australian Branch and Minesite 
Motors (WA) Pty Ltd regarding terms and conditions of 
employment of the company's employees engaged on the 
Mt Whaleback minesite at Newman; and whereas the 
agreement reached is consistent with the wage fixing 
principles of the Commission in Court Session in that it 
formalises a long standing arrangement and therefore 
confers no wage increases or improved conditions of 
employment on the employees concerned; now there- 
fore, I, the undersigned Commissioner of the Western 
Australian Industrial Relations Commission, pursuant 
to the powers conferred upon me by section 44 (8) of the 
Industrial Relations Act 1979 do hereby order: 

That notwithstanding the provisions of the 
Transport Workers (General) Award No. 10 of 
1961, members of the Transport Workers Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch employed by Minesite Motors 
(WA) Pty Ltd on the Mt Whaleback site at Newman 
shall have their conditions of employment governed 
by the Iron Ore Production and Processing (Mt 
Newman Mining Co Pty Ltd) Award No. 29 of 1984 
as amended or any award which may replace it. 

Dated at Perth this 29th day of April 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA C7 of 1986. 

Between the University Salaried Officers' Association of 
Western Australia, Applicant and the University of 
Western Australia, Respondent. 

Order. 
WHEREAS at a conference convened before the under- 
signed', a Public Service Arbitrator, agreement was 
reached as to the terms and conditions under which the 
University should employ persons as a trainee cyto- 
technician within training schemes and educational 
requirements prescribed by the Governments of 
Australia and Western Australia; now therefore, I, the 
undersigned, pursuant to the powers conferred under the 
Industrial Relations Act 1979 and in particular section 44 
(8), being satisfied that the terms of the General Order of 
the Commission No. 461 of 1983, dated 2 March 1984, 
have been complied with, and by consent, do hereby 
order — 

That notwithstanding the provisions of the 
Salaried Officers of the University of Western 
Austraha Award 1978 the University of Western 
Australia may with effect from this day employ 
persons as a trainee cytotechnician under the terms 
and conditions prescribed from time to time for 
temporary officers under that Award and at the 
following rates of pay: 

First year of service = $309.90 per f ortnight 
Second year of service = $358.70 per fortnight 

Dated at Perth this 23rd day of April 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

CONFERENCES —■ 
Matters referred — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR21 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Western Construction Pty Ltd, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 5th day of March 1986. 

Mr B. Davey on behalf of the applicant. 
Mr L. Girdlestone on behalf of the respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The matter referred 
to the Commission for hearing and determination 
pursuant to section 44 of the Act is as follows:— 

The Union claims that its member, Mr A. 
Tendeiro, be reinstated with the respondent as a 
welder and be paid for lost time since dismissed on 
23 December 1985. 

The respondent objects to and opposes the claim. 
When the matter came on for hearing Mr Davey 

sought and was granted leave to amend the claim to 
provide for payment of Mr Tendeiro from 23 December 
1985 until 29 January 1986 on the ground that his 
dismissal was unfair. The claim for reinstatement was 
not pressed as Mr Tendeiro had obtained other employ- 
ment . This particular case turns simply on whether or not 
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Mr Tendeiro refused to obey a lawful order from his 
workshop supervisor, Mr J. Williams. The evidence 
from both parties is similar as to the facts of the matters 
giving rise to the dismissal. The only real difference is 
that of motivation of the respective parties. Plainly the 
order given to Mr Tendeiro to use the other welding 
machine to complete the job he had started was 
' 'lawful". Although Mr Tendeiro was of the opinion and 
I consider the genuine opinion that there was a more 
expedient way to do the job his obligation was to carry 
out the instruction given to him. He did not carry out 
that instruction and further refused to use the crane as 
required to progress the job he was doing contrary to 
custom and practice. In the circumstances the 
termination was not unfair and the claim is refused. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR21 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Western Construction Pty Ltd, Respondent. 

Order. 
HAVING heard Mr B. Davey on behalf of the applicant 
and Mr L. Girdlestone on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the claim be dismissed. 

Dated at Perth this 8th day of April 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR574 of 1985. 

Between the Australian Workers Union, West Australian 
Branch, Industrial Union of Workers, Claimant and 
Agnew Mining Company Pty Limited, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 21st day of February 1986. 

Mr V. Nicoletto on behalf of the Claimant. 
Mr G.D. McKenzie on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The Australian 
Workers Union, West Australian Branch, Industrial 
Union of Workers (the applicant) claims that its 
member, Mr Colin Lagaluga, a timberman, who was 
dismissed from his employment by Agnew Mining 
Company Pty Limited (the company) was in fact unfairly 
dismissed and it seeks an order of the Commission 
requiring the company to offer Mr Lagaluga a fresh 
contract of service with no loss of income or accrued 
rights arising from the dismissal. 

The company opposes the claim. 
The fact said to justify the dismissal is that, contrary to 

a rule of the company forbidding anti-social behaviour 
by its employees in the town of Leinster, Mr Lagaluga 

was involved in two serious incidents amounting to 
breaches of the rule on the evening of 16 November 1985. 
Moreover, it is said that he proved by his explanations to 
the company's employee relations manager on 18 
November, that he knew that breach of the company rule 
would result in his dismissal. 

As to the two incidents one of these is undoubtedly a 
serious case of assault on the person of another. I am not 
so sure about the other, but it is important in the 
explanation of the conduct at least. These incidents are 
not seriously questioned by the union. 

Mr Lagaluga was acting in a capacity requiring him to 
keep order amongst patrons at the Leinster Weight 
Lifting Club's social evening on the evening in question. 
Among the patrons was Mr Kevin Fowler, a kangaroo 
shooter from Pinnacles Station, who was accompanied 
by others including his son Darren. The evidence is that 
during the evening Darren Fowler approached Kevin 
Fowler to inform him he was leaving the function 
because he was being "hassled" by Mr Lagaluga. Kevin 
Fowler approached Mr Lagaluga to enquire about the 
treatment of his son. An oral exchange ensued followed 
by a fight in which Mr Lagaluga came off best. He then 
left the hall and found Darren Fowler. After another 
exchange of words he delivered a single blow to Darren 
Fowler's jaw rendering him unconscious for several 
minutes. The damage to Darren Fowler was a star 
fracture to the jaw: a fracture in three places requiring 
the jaw to be wired together for one month. 

On Tuesday 19 November, Mr Lagaluga was advised 
that his company accommodation was withdrawn, and 
on Wednesday 20 November, he was informed that he 
was dismissed. 

On Thursday 21 November a meeting was held 
between the company and the union at which the union 
raised objections to Mr Lagaluga's dismissal. This 
meeting was unsuccessful from the union's point of view 
and at4.00 p.m. on the same day a meeting of the union's 
membership on site was held to decide what action, if 
any, should be taken. Two resolutions were adopted by 
the men. The first required that the law be administered 
by the police in Leinster township, and the second was 
that Colin Lagaluga be reinstated without loss of pay and 
benefits. 

The company was immediately advised of the 
resolutions. It indicated to the union officials that it was 
prepared to negotiate on the first resolution but that Mr 
Lagaluga's dismissal would stand. The company's 
answers were conveyed back to the men who remained at 
their meeting place. Upon being told of the company's 
answers the men resolved to go on strike. 

On Friday 22 November, the men met again. They 
instructed Mr Nicoletto, the applicant's area official, to 
apply for a conference. Upon making enquiries, the 
Perth office of the union was advised by the Commission 
that if an application for conference was lodged 
immediately the conference would be convened in 
Kalgoorlie on 9 December 1985. 

On Monday 25 November, the men held another 
meeting at which Mr Nicoletto advised them of the 
conference date and venue and the men resolved to 
return to work, placing the matter in the Commission's 
hands. 

The conference was duly held. Notwithstanding 
suggestions made to the parties by the Commission, 
conciliation was unavailing and the matter was referred 
for hearing in Kalgoorlie on 10 February 1986. 

In support of its arguments the company referred me 
to several reports and in particular to the Court of 
Appeal in Tomlinson v. The London, Midland and 
Scottish Railway Coy (1944) 1. All ER 537. This case 
was advanced as authority for the proposition the gist of 
which was that while Mr Lagaluga's misconduct was 
committed away from work and outside working hours, 
it was committed in circumstances so closely connected 
with the work as to enable the company to dismiss him 
for breach of lawful and reasonable command; and, that 
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once serious misconduct was shown the dismissal cannot 
be held unfair. I have carefully read the appeal decision 
and the decision of Cassels, J., in the lower court and I 
do not see the results overall as being particularly strong 
in support of the company's position. 

Having come to a conclusion that the conduct of the 
employee was amply sufficient to warrant summary 
dismissal Cassels, J., described the man's conduct and 
the situation in which it occurred at page 538: 

Here was a man adopting a defiant attitude 
towards his colleagues in the presence of his superior 
officer, who was attending the meeting on duty. Full 
of his importance the plaintiff became violent, 
created a disturbance, assaulted another servant of 
the company and had to be restrained by his fellow 
workmen. Such conduct in a service where discipline 
has to be maintained could never be passed over 
lightly. If the higher authorities in the company took 
the view that he was creating enmity and discord and 
jeopardising the smooth working of the depot — 
which, incidentally, is concerned with the most 
important part of the working of the railway, vis, 
the running — it was not an unreasonable view to 
take. I think Crossley, the superintendent was right 
in regarding this conduct as an insult to his position. 
He was belittled, and it would indeed be difficult for 
him to maintain supervision over his large staff if 
such conduct were not to be dealt with severely. 
(My emphasis.) 

At page 539 he dealt with counsel's submission on 
mitigating circumstances saying: 

It was submitted on his behalf that I have to 
consider, if I consider damages at all, that this 
dismissal represents the termination of his career of 
23 years' accumulated training, hard work and 
experience, and that he is thrown on the labour 
market unable to obtain employment with any of 
the other railways of this country, and can never 
return to the same category of labour. I am not able 
to give consideration to these submissions. The law 
is very clear. I cannot take into consideration the 
plaintiff's injured feelings, or his loss of prospects. 
If entitled to any damages at all, he would be 
entitled to a week's wages. The law is the same for 
the plaintiff as for other people. 
(My emphasis.) 

In the appeal decision of Lord Greene, M.R., there is 
no disagreement with the reasoning of Cassels, J., in 
coming to his conclusions on grave misconduct; in fact 
part of the first passage I have quoted was referred to. 

Lord Greene, however, added some commentary of 
his own which I think is important to the connection 
between the function where the incident occurred and the 
business of the Railway company necessary to sustain the 
case of grave misconduct on the part of the employee 
justifying dismissal. He said at page 540: 

The company in a matter concerning the welfare 
of its employees which was anxious to foster and 
encourage sets up the machinery of a committee to 
deal with that particular welfare organisation. The 
proper setting up and organisation of this 
committee was a matter of very great interest to the 
company, and of very great interest to the 
employees themselves. It was as intimately linked as 
anything can be linked with the general relationship 
of employers and men, and the contentment and 
comfort of the men in their work. That being the 
object, and a committee being set up for that 
purpose, this appellant proceeds to act in such a way 
as not only to interfere with the proper and smooth 
working of that machinery, but to make it 
impossible to carry it on smoothly in the future if 
conduct of that kind was going to become the rule 
. . . Moreover, it does not stop there, because not 
only did he assault him . . . but he threatened him 
that, if he opposed him or aggravated him, as he put 
it, again he would be treated in a similar manner. 

Conduct of that kind is calculated completely to 
wreck and make impossible the working of the 
machinery that the company was endeavouring to 
set up for the benefit of the workers and indirectly 
for the company itself. 
(My emphasis.) 

The passage from the decision of Cassels, J., 
establishes a connection between the incident and the 
employment relationship by concentrating on the effects 
of the misconduct on servants of the company, including 
a superior, and its direct effect on the company's 
operations. Lord Greene saw the circumstances as being 
intimately linked with the contentment and comfort of 
the men in their work whilst also referring to the assault 
and threats towards a fellow worker and found that 
conduct was "calculated completely" to wreck the 
machinery set up. Overall, I think the report reveals how 
important it is to be able to infer a probable prejudice to 
the operations of the company because of the likelihood 
of future assaults on, or threats of assaults towards, 
other employees of the company, and the weakening of 
superiors' authority to command obedience. In my 
opinion these are not the inferences that can be drawn 
from Mr Lagaluga's anti-social behaviour at the social 
club on the evening in question. 

The second passage quoted from the decision of 
Cassels, J., points up the important difference in 
approach to the subject of dismissals taken by a court of 
law and this Commission which exercises its power 
according to the mandate in section 26 of the Industrial 
Relations Act 1979. The issues raised in support of a 
claim for damages which Cassels, J., could not consider 
are the kinds of things the Commission is obliged to take 
into consideration when determining what is fair and just 
in dismissal cases which come before it. At law the 
dismissal is found wrongful or not wrongful; justified or 
not justified. There is no compromise result of the kind 
the Commission may arrive at in a case where the facts of 
the misconduct are similar to those before a court but 
where a different remedy is called for. 

The manner in which the Commission should exercise 
its power and the kinds of things that count in dismissal 
cases were dealt with recently by the Industrial Appeal 
Court in Undercliffe Nursing Home v. The Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch (65 WAIG 385). 
At page 386 Brinsden, J., observed that ". . . the 
question to be investigated is not a question as to the 
respective legal rights of the employer and employee but 
a question whether the legal right of the employer has 
been exercised so harshly or oppressively against the 
employee as to amount to an abuse of that right". At 
page 387 Walsh, J., concurred in this and at page 389 
Olney, J., observed "The test to be applied by the 
Commission at first instance and on appeal is the test of 
what is just and equitable upon the substantial merits of 
the case". I have read these observations in conjunction 
with those of Jackson, J., in the Kwinana Construction 
Group case (34 WAIG 51) [perhaps the most important 
case of all in the development of unfair dismissal law in 
Western Australia (see also Commission in Court Session 
Brown v. Princess Margaret Hospital, 55 WAIG 543)] 
and I form the opinion that it is simply not the case that 
the legal right of an employer to summarily dismiss an 
employee will prevent the interposing of an order, where 
the circumstances of a dismissal offend against what the 
Commission conceives to be ". . . current standards of 
justice and fair play as between employer and 
employee". Moreover, in the present case the company 
has no legal right to summarily dismiss an employee. 
There is no award provision to this effect. The right of 
the company to dismiss an employee summarily is 
dependent upon a breach of an implied stipulation in the 
contract of service between it and the employee. 

As to the exercise of power there is nothing of 
substance between Jackson, J., in 1954 and the members 
of the Western Australian Industrial Appeals Court 
today. While in the earlier case the circumstances which 
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caused the dismissals were different from those in the 
case now before me, the principles according to which 
power is exercised remain the same. In a case where an 
award confers a legal right on an employer to summarily 
dismiss an employee, I think the correct analysis is this: 
there is power to amend a provision in an award or to 
delete it altogether. There is also power to make an order 
settling a dispute affecting only one of many employers 
bound by an award even though the dispute involves 
matters controlled by the award. Whether an award is 
made is for the Commission's discretion but an award 
provision should not prevail over the injustices of a 
particular situation as revealed by the evidence 
surrounding it. Legal rights conferred by an award, in 
the normal case, are constructed on generalities. They 
are not sustainable wherever the evidence is sufficiently 
precise and cogent as to show them unjust. In a case 
where an award does not apply, an order, where it is 
made, has the same effect as an award in that it alters the 
right of employees and employer and formalises the 
result. In either case an employer's legal rights may be 
taken away or altered. 

It is also instructive to note the factors Jackson, J., 
took into account in reaching his conclusion: "They had 
given no previous ground for complaint... Their action 
was stupid and silly as well as reprehensible . . . They 
have brought harm on themselves and endangered their 
future security and that of their families. But do they 
really deserve summary dismissal with its attendant 
stigma and pecuniary loss? There were other courses 
open to the appellant company ... it could have treated 
the matter as industrial trouble to be settled by mutual 
conciliation with the union, or, if that failed, by 
conciliation or even arbitration through this Court..." 
Plainly the accent is on non legal issues and the channels 
of negotiation and conciliation in search of a 
compromise solution. Herein is the destruction of the 
argument that the legal right of an employer to 
summarily dismiss an employee for serious and wilful 
misconduct must be upheld once the misconduct is 
proven. This argument fails to recognise the 
discretionary power of the Commission with regard to 
alternative remedies. Although wilful misconduct may 
be a fact, in all of the circumstances of a particular case 
dismissal may be unconscionable, nevertheless. 
Therefore, the employer's legal right to summarily 
dismiss must be overridden and an appropriate order 
interposed. 

In addition to section 26 (1) (a) of the Industrial 
Relations Act, which requires me to act according to 
equity, good conscience and the substantial merits of the 
case, I am also required by section 26 (1) (c) to have 
regard for the interests of the persons immediately 
concerned whether directly affected or not and, where 
appropriate, for the interests of the community as a 
whole. This requirement has particular relevance in the 
present case because of the union's involvement. The 
union as applicant and corporate person is immediately 
concerned and directly affected by the results. Further- 
more, the union's members have gone on strike in 
support of Mr Lagaluga and out of concern for their own 
security in possible future situations in which they may 
face dismissal. Anything of substance achieved by the 
union in representing Mr Lagaluga is potentially, and 
validly, a powerful consideration in unfair dismissal 
claims against the company and other employers in 
future. On the other hand if the union fails, the position 
of employers in the mining industry is enhanced when 
opposing the union in future dismissal cases involving the 
union's members. This is an industrial fact of life arising 
from the system's comparative nature. Either way, in 
practical terms the result is the same as an amendment to 
the award. In fact, the further one considers the 
implications of this case the more it becomes evident that 
the requirements of section 26 (1) (c) are of paramount 
importance. The public interest, I think, is best achieved 
by ensuring that further strikes do not arise over 
dissatisfaction amongst employees with rules of conduct 
governing anti-social behaviour in the township and 

resulting punishments. That means I should resist 
suggestions or any tendency of my own to view the 
incident giving rise to the dismissal in isolation simply as 
a grave wrong doing, that is to say emotionally, or 
indignantly. I must approach the issues conscientiously, 
objectively, according to the importance it has for the 
employment relationship between Mr Lagaluga and the 
company and the effect it has on the company's ability to 
operate its mine. 

There is also section 32 (7) to consider. Because the 
matter is being decided by arbitration I must endeavour 
to ensure that it is resolved on terms that could 
reasonably have been agreed between the parties in the 
first instance or by conciliation. This means, of course, 
resolved according to "current standards of justice and 
fair play as between employer and employee". That is, 
what the Commission can expect reasonable employers 
and employees would accept as the basis of their 
relationship. 

The best impression I am able to gain from the 
evidence for the company, regarding its attitude on the 
issue of anti-social behaviour by its employees in the 
township of Leinster, is that rules against fighting and 
punishment for their breach have the purpose of helping 
to secure maximum company efficiency of output 
through that peace and security is enjoyed amongst those 
at work and in the general community. Leinster is a 
closed town in which the company provides the facilities 
and centre necessary for ensuring an appropriate 
peaceful lifestyle. Therefore, threats to these facilities 
and their peaceful use have potential for generating 
adverse effects on company efficiency. If the families of 
employees fear for their personal security at functions or 
become dissatisfied with the general standards of 
behaviour observed in the facilities and centres provided, 
it will be unpleasant to live in Leinster and this will 
eventually be reflected in the workplace in one form or 
another. 

In stating this impression I put the purpose of the rule 
and the punishment no higher than "helping to secure 
maximum company efficiency" because they can do 
more than help. I have also emphasised the connection 
between anti-social behaviour and company efficiency 
because unless this connection is real there is no case for 
dismissals for breaching the rule. 

Mr Lagaluga's display of anti-social behaviour at the 
social club undoubtedly amounts to a serious assault; but 
the real question for consideration is: To what extent 
does his conduct have the effect of reducing company 
efficiency via threats to the peace and security of the 
township. 

Of course the answer to this question can only be 
stated as a probability, but if this is less than half the 
company has no case against Mr Lagaluga. I note from 
the evidence that there are two policemen stationed in 
Leinster and I assume that the ratio of policemen to 
citizens is adequate according to relevant authority. 
Certainly, there is nothing in the company's evidence to 
say it is not. I note also that assaults are a criminal 
offence and that proceedings in such matters are 
instigated by the police. Where cases are tried and guilt is 
established, punishment is prescribed by law. While I 
accept that it is in the company's interest to do everything 
in its power to help the police maintain law and order in 
the township, the belief in the need for its own rules on 
anti-social behaviour is that in their absence the towns- 
people will have cause to fear their safety and that peace 
is at stake. But surely that cannot be if there are 
policemen in adequate number and they are doing their 
job, which I assume to be the case. 

The suggestion is that at Leinster company operations 
and township facilities are closely integrated and the 
general character of the whole is not comparable to non- 
integrated mine/township situations where it is normal 
for citizens to rely entirely on the police in matters of 
security and public order. Frankly, I am not impressed 
with this. I am supported by the evidence relating to the 
strike of the employees in support of Mr Lagaluga. Their 
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resolution conveyed by their leaders to the management 
insisted that the police at Leinster be allowed to 
administer law and order. Furthermore they were 
prepared to remain on strike in support of their demands 
and returned to work only when they learned that the 
Commission would hold a conference in Kalgoorlie on 9 
December 1985. Amongst those striking employees are 
many of the husbands and fathers of the wives and 
children in the township whose security the company 
claims to protect through its rules and punishments con- 
cerning anti-social behaviour. These employees do not 
form the whole of the workforce, and as Mr Barker 
pointed out in his evidence the opinions of others count. 
However, the striking employees are a sizeable part and it 
is hardly likely that their attitudes to security and law and 
order as employees is different from that as husbands 
and fathers. It is indeed an incredible proposition that a 
rule be maintained with the ultimate purpose of securing 
maximum company efficiency, ostensibly by contribut- 
ing to peace and security, when it is the cause of massive 
dislocation and loss of production through the action of 
those amongst whom it is supposed to protect. 

On the basis of the evidence my belief is that there is no 
connection between Mr Lagaluga's conduct at the social 
club and his employment and it follows that I would have 
to find his dismissal unfair. However, there are other 
factors concerning Mr Lagaluga's position not taken into 
consideration by the company and deserving a fairly 
detailed exposure because they are also important to my 
views on this case overall. 

The following assumes justification for the company's 
view that anti-social behaviour is employment related. 

Mr Lagaluga is a married man with children. There is 
sworn evidence, which is not disputed, that he was 
actively engaged in the social activities of Leinster, 
particularly in relation to sports, and he seems to have 
been highly regarded in this respect. Apart from the 
incident on 16 November 1985, he has no record of anti- 
social behaviour. 

The relationship which ended by the company, it 
hardly needs emphasising, is an employment relation- 
ship. But, there is no complaint raised about any aspect 
of Mr Lagaluga's performance or demeanour at work 
and, apparently, he satisfies all of the criteria necessary 
for the appellation of good employee. Put differently, 
more appropriately, the relationship between he and the 
company was sound in its substantial respects. 

Mr Barker's evidence shows that Mr Lagaluga's 
dismissal meant that his prospects for finding new 
employment were grim. Obviously he was stigmatised 
which is probably an impossible burden in today's labour 
market. Mr Barker said that because of the difficulty 
confronting Mr Lagaluga in finding employment he was 
offered the option of resigning. Mr Barker also said that 
he was offered this option because of a good record of 
social involvement in the town. That is a remarkable 
admission when it is borne in mind that there is no 
evidence of consideration of his record at work. Clearly 
the most important aspect of Mr Lagaluga's record is 
that of employee performing in the workplace. This was 
due consideration over the social aspect, but I am 
satisfied the company accorded it no weight at all. This 
was unconscionable conduct on the company's part 
because it has a duty to consider the whole of Mr 
Lagaluga's record if it considered his record a factor to 
be weighed at ah. 

However, quite apart from what the company may 
have thought, Mr Lagaluga's record is due consideration 
as a plain matter of fairness. This is easily demonstrated 
by enquiring whether it would have been introduced in 
evidence by the company if it contained unfavourable 
information. I think it is fair to say that in those circum- 
stances it would have been raised. Furthermore, it would 
have weighed against him and it may have been crucial in 
finding against him. It is only just that it should be 
accorded due weight in his favour because it is a good 
record. 

I am also of the opinion that at no stage did the 
company consider a possible alternative course of action 
against Mr Lagaluga and I think that in the interests of 
just treatment it was bound to do so. The company's 
attitude is that Mr Lagaluga's conduct at the social club 
was sufficiently related to his employment as to justify 
his dismissal. I think it is fair and reasonable to expect 
that the company would have understood the important 
fundamental difference regarding its own position 
arising out of its employees' conduct towards others in 
the course of employment and conduct towards others in 
the town. Whereas in the first instance the company 
incurs liability, in the second it does not. Again one need 
only enquire to establish a reasonable probability. Is it 
likely that the company would admit liability for the 
action of any of its employees in circumstances similar to 
those on the evening of 16 November 1985? I think not. 
Thus from the company's point of view there is a real 
distinction between the seriousness of two types of 
assaults committed by its employees and the one 
committed away from work is the least serious. Given Mr 
Lagaluga's employment record and his prospects 
following dismissal, the difference in seriousness 
justified consideration of an alternative penalty to 
dismissal in his case. I have no hesitation in saying this 
because I believe that the first duty owed by the company 
is to its shareholders; the second to its employees; and the 
third to others, not employees of the company, who live 
in Leinster. This is a generally held view in industry and it 
accords with the notion of ". . . current standards of 
justice and fair play between employer and employee". 
Accordingly, the company might have considered a 
written warning to Mr Lagaluga advising him that 
involvement in another incident of anti-social behaviour 
would mean dismissal whilst reminding him of the stigma 
he would carry and the magnitude of the task he would 
incur in finding employment. 

The above suggestion is merely one of a number of 
courses that might have been followed in the interests of 
justice and fair play. I will not describe others that I am 
aware of. I will merely say that had the company met 
with difficulty in seeking to follow a different course it 
has access to the Commission for conciliation or 
arbitration and an order if necessary. 

Finally it remains to be said that at no time did the 
company claim that Mr Lagaluga's conduct at the social 
club gave rise to a concern that he would assult, or 
threaten to assault, other employees at work. 

Having considered all of the evidence in this case I am 
of the opinion that Mr Lagaluga's conduct at the social 
club in Leinster on the evening of 16 November 1985, was 
not connected with his employment and did not amount 
to justification for dismissal. However, assuming that 
there was a connection, the gravity of the wrong was less 
than would be the case if fighting at work had taken 
place. Therefore, the company was obliged to take Mr 
Lagaluga's employment record into account before 
reaching a decision to dismiss him from employment. I 
am convinced that no consideration was given to his 
employment record or the possibility of an alternative 
penalty and in the light of his family status and the 
difficulty he would face in obtaining employment, the 
company acted harshly in dismissing him. 

I have decided to make an order requiring the 
company to offer Mr Lagaluga a fresh contract of service 
and ensuring that he lose no income for the period he was 
away from work as well as preserving all accrued rights 
arising during his employment. 

The parties are asked to advise me of the amount of 
money to be mentioned in the order so that the order may 
issue as soon as possible. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR574 of 1985. 

Between the Australian Workers Union, West Australian 
Branch, Industrial Union of Workers, Claimant and 
Agnew Mining Company Pty Limited, Respondent. 

Order. 
HAVING heard Mr V. Nicoletto on behalf of the 
claimant and Mr G.D. McKenzie on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders —■ 

That the respondent, forthwith, reinstate Mr 
Colin Lagaluga in his employment in the capacity of 
timberman without loss of accrued rights and 
privileges; 

And that the respondent shall pay to Mr Colin 
Lagaluga compensation of $4 534.13. 

Dated at Perth this 21st day of March 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR125 of 1985. 

Between the Australian Workers Union, West Australian 
Branch, Industrial Union of Workers, Claimant and 
Hamersley Iron Pty Limited, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 24th day of February 1986. 

Mr C.E. Butcher on behalf of the claimant. 
Mr A.N. Cameron on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The Australian 
Workers Union, West Australian Branch, Industrial 
Union of Workers (the union) claims that there should be 
two wages personnel in the warehouse at Paraburdoo at 
all times. The claim is opposed by Hamersley Iron Pty 
Limited (the company). 

From Mr Butcher's opening submissions I had the 
impression that the issues in this case went beyond those 
of safety into questions of manning; as though safety was 
the secondary rather than the primary issue. Having read 
the evidence of the witnesses, and having particular 
regard to the statements of Mr Ian William Leplaw who 
is a senior storeman at the Paraburdoo warehouse and 
the union's shop steward for the supply department I am 
satisfied that safety alone is the basis for the union's 
claim. 

It is also true to say that the union has raised some 
commentary on long standing arrangements and agree- 
ments about the numbers employed in the warehouse in 
the past. But that is answered by the general thrust of the 
company's reply which is that subject to satisfying the 
obligations it owes to its employees regarding a safe 
system and safe place of work, it is perfectly entitled to 
employ its storemen in such numbers on the various 
shifts as it believes creates maximum efficiency and least 
cost. Implied in this, of course, is that storemen are not 
employed outside of the range of work contemplated by 
the award. 

At the end of his examination in chief, Mr Leplaw was 
given the opportunity to state generally his views on the 
justification for the claim. He made it plain that the men 
were not "chasing manning agreements" and "were not 
after anything else" but a second person for reasons of 
safety. He said the men did not believe it is safe to be left 
in the warehouse alone. The essence of the men's concern 
as he expressed it, was "we don't design fate. If a bad 
accident happened in that warehouse, God knows how 
long that person would be there". 

The evidence to support the company's case, the thrust 
of which I have already described, was given by Mr 
Neville John Trainor, who is a warehouse supervisor at 
Paraburdoo, and Mr Neale Trevor Watson, Superinten- 
dent, technical services and supply, Paraburdoo. I do not 
believe it serves any real purpose to review the evidence 
of these two men at length; however, each spoke on 
particular issues which are deserving of mention here. 

Mr Trainor said that in 18 months in the warehouse, 
the period he had been in Paraburdoo, there had been 
only one accident involving a storeman and that this 
accident did not occur within the supply department. He 
said the storeman was "off on a frolic of his own" in the 
workshop, helping out, when his finger was jammed. 

Mr Trainor also referred to a safety statistics board on 
which monthly injuries are recorded. He said that this 
board showed 1 000 days without a lost-time injury at the 
time of his arrival at Paraburdoo. 

Of course, it cannot be said on the basis of this 
evidence that an accident involving lost-time or worse, 
will never occur; and this goes to the heart of the fear 
expressed by Mr Leplaw on behalf of the men. However, 
my concern is with predictions which can be reasonably 
made on the basis of probabilities. Bearing in mind that 
the dispute between the union and the company arose 
over changes made some 15 months ago, the best 
evidence I have to base a probability on is that of Mr 
Trainor. Moreover, I must accept this evidence as 
support for the statements of Mr Watson, who during re- 
examination, made qualifying statements regarding the 
company's attitude to the use of storemen and their 
safety. 

Mr Watson had testified that where a person required 
assistance because of workload, he would expect 
assistance would be brought in "automatically". In these 
circumstances the storeman would be expected to ring 
the supervisor who would arrange for another person to 
be brought in. Asked why a storeman should not be 
"covered" all of the time, Mr Watson had answered 
simply that there was no reason why that person should 
be covered. 

The following are the questions put to Mr Watson and 
the answers he gave: 

You have said that where there is work to be done 
you would bring someone in to perform the work 
and where there was no work to be done you would 
not bring people in. On the basis of that statement 
would it be fair to say that perhaps you perceive that 
bringing people in to work, paying them at overtime 
rates, when there is nothing for them to actually do 
is something of a feather bedding in a minimum 
manning deal? — It is certainly something I would 
not like to see happening in the warehouse. 

So in your eyes you are addressing that sort of 
situation? — Yes. 

In addressing that sort of situation would you 
allow any safety hazards to arise as a result of it? — 
Certainly if I knew of a safety hazard we would do 
our best to eliminate it. If a safety hazard was raised 
by the people who were in there we would address 
that. We have said all the time in this dispute we are 
prepared to consider any safety hazards or any 
duties that are unsafe. 

Would you have any objection at all to your men 
working through the provisions of the safety code? 
— Not at all. 
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Mr Watson gave nothing away in saying that he had no 
objection to the men working through the safety code. 
After all, it is an award provision which imposes rights 
and obligations on both sides. However, his evidence 
underlines the importance of the code and the reasonable 
expectation on the company's part that it be used to settle 
safety disputes and when its provisions are exhausted the 
union accepts the results. 

I have carefully read the evidence for the union and I 
am unable to say that it provides ground for a reasonable 
fear of personal danger amongst storemen. I note that 
the union brought no evidence of practices elsewhere in 
the iron ore industry or in industry generally to support 
its case; nor do I think that its cross-examination of the 
company's witnesses on this point helps to make its case. 

I record that during the conference at Paraburdoo on 
16 October 1985 I asked the union to give attention to its 
position in the light of my decision in the electricians' 
case at Dampier (65 WAIG 2167). During the hearing in 
Perth I raised that decision again, advising Mr Butcher 
that I would probably have regard of it and offered him 
the opportunity to address me on it if he wished to do so. 
Mr Butcher chose not to accept my offer. 

It goes without saying that each and every case that 
comes before the Commission must be decided according 
to its own facts. However, with the advantage of 
considering two cases within a short space of time, each 
involving the same issues of principle, I am in a position 
of making a fair assessment of the substance of the claim 
before me by reference to a settled case. Given the 
circumstances in which work is performed by storemen 
and electricians on shift work I am not prepared to 
extend to storemen the arrangement I have refused 
electricians. 

Having considered everything that I think is relevant in 
assessing the relative merits of the opposing cases I find 
that the issues reduce to a general expression of fear on 
behalf of the men opposed to the right of the company to 
use its workforce as it deems proper subject to its 
obligations regarding safety. I agree with Mr Cameron 
that the context is largely, if not wholly, determined by 
the existence of a safety code prescribed in the award. 
That code, it must be stressed, has been developed over a 
long period of time by agreement between all of the 
parties to the award. I also agree that section 32 (7) 
emphasises the relevance of the code in these proceedings 
in that it is an expression of the terms on v/hich parties 
could reasonably have settled the dispute. 

I am not prepared to grant the union's claim. There 
will be an order dismissing it. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR125 of 1985. 

Between the Australian Workers Union, West Australian 
Branch, Industrial Union of Workers, Claimant and 
Hamersley Iron Pty Limited, Respondent. 

Order. 
HAVING heard Mr C.E. Butcher on behalf of the 
claimant and Mr A.N. Cameron on behalf of the 
respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That this matter be dismissed. 

Dated at Perth this 24th day of February 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR16 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant 
and Mt Newman Mining Company Pty Limited, 
Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 28th day of February 1986. 

Mr R.A. Keegan on behalf of the applicant. 
Mr D.R. Mclnnes and with him Mr A.D. Clarke on 

behalf of the respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The matter referred 
to the Commission for hearing and determination is as 
follows:— 

The Union claims that its members employed by 
Mt Newman Mining Company Pty Limited in the 
power station at Newman be paid an allowance of 
$20.00 per meal break in lieu of provision of mid 
shift meals. 

The Company objects to and opposes the claim. 
Award No. A29 of 1984 is in term until 31 May 1986 

and the first matter is whether circumstances have 
changed sufficiently to warrant the Commission 
pursuant to section 40 (3) (b) varying the award whilst it 
is within its prescribed term. In the present case the 
circumstances are that for at least the past 10 years up to 
and including the making of Award A29 of 1984, power 
station employees of Mt Newman at Newman power 
station were deemed essential service employees. Thus 
even when employees of the catering contractor took 
industrial action mid-shift meals were supplied to the 
power station employees. 

A new catering contractor, AFCO, took over in 
November 1984 but since the making of Award A29 of 
1984, AFCO employees when engaged in industrial 
action refused on several occasions to supply mid-shift 
meals to power station employees and crib meals to rail 
crews. As this action had never occurred in the past 
neither party could reasonably have foreseen such a 
prospect, much less provided for its occurrence in the 
Award. For the above reasons the Commission 
concludes that the provisions of section 40 (3) (b) of the 
Act are satisfied and the matter should be dealt with on 
its merits. 

The basis of the claim as submitted by Mr Keegan is as 
follows:— 

Whilst it is true to say that a series of recent 
industrial stoppages by employees of the catering 
contractor AFCO have affected the supply of meals 
for the first time in the memory of long serving 
members at the power station and other employees 
who have said that meals will be restricted and not 
supplied to essential services — Whilst that is true 
and has acted in no small manner to bring about the 
dispute which faces us today, it is also equally true to 
say that power station members have been dissatis- 
fied for a considerable period of time, notwith- 
standing the contents of exhibit Kl, with the 
quantity, the quality, the presentation and the 
delivery of most, if not all, meals to the power 
station. 

The Commission may have noted from exhibit K1 
that the caterers in July 1984, when that document 
issued, were SHRM and that in my submission I 
referred to AFCO. The change of caterers, my 
members inform me, has done nothing to allay their 
discontent with the meals. 
(Transcript p. 4.) 

I understand that later in these proceedings an 
exhibit will be produced, a copy of which has been 
made available to me this morning, which will show 
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that the original contract for meals supplied to the 
power station was $14.82. I understand that was at 
the time when the menu was introduced. The 
component for food and freight at that time was 
$7.54. Added to this was a cost for preparation as a 
crib, taking 10 minutes per crib, of $1.63. It took 15 
minutes to deliver one crib it seems and the cost of 
that was $2.44, giving a sub-total of $11.61. After 
additional labour, phones, stationery etcetera had 
been added and AFCO's mark-up of seven per cent 
had been applied the revised cost of a meal at the 
time was $14.82. Since that time the company 
estimates that there has been an increase of 10 per 
cent and it is now believed that the total cost of 
supplying a power station meal is $16.30 with the 
food and freight component alone being $8.29. That 
is all I wish to say in respect of those amounts. 
(Transcript pp. 6-7, 8-9.) 

For the respondent it was contended that:— 
The position at the moment is that a mid shift 

meal is available free of charge to powerhouse 
employees and it is our submission that that 
arrangement should continue. We are not convinced 
that the position is such that problems in respect of 
quantity, quality, presentation or delivery of those 
meals are so great that the current arrangement 
should be thrown out and some allowance should be 
paid in lieu of the provision of that meal. 

In fact, as one would expect with the production 
of large quantities of food from time to time there 
are complaints not only from powerhouse 
employees but from other employees as well. 
Further it is our submission that it would be most 
unusual to find an award which provides for an 
allowance in lieu of a meal unless of course a meal to 
which an employee is entitled cannot be supplied. In 
fact, in our research for this case we were unable to 
find such a provision. 
(Transcript p. 34.) 

I would like to dwell on that subclause just quoted 
for a moment because in my submission the provi- 
sion of cribs to train crews closely parallels the 
provision of cribs to powerhouse employees. Train 
crews and some other employees are provided with a 
meal in ordinary time hours free of charge by award 
prescription. Powerhouse employees, if not by 
award prescription then by long standing custom 
and practice are also provided with a meal during 
ordinary time hours free of charge. 

The difference between the two situations is of 
course that if the company cannot supply a meal to 
train crews under part two of the award then they 
are required to pay an allowance in lieu of that. 

All other employees, married or single, must pay 
for their meal albeit at a subsidised rate. I am sorry, 
sir; it is not true that the only employees who are 
provided with a free meal are powerhouse 
employees and train crews. There are a limited 
number of others and these are generally employees 
who have to remain at their work and cannot attend 
the mess. 
(Transcript p. 35.) 

The position here is that the employer elects to supply 
a mid shift meal free of charge, to power station 
employees because of the nature of their duties, which do 
not permit them to leave the work place. 

As a matter of principle it is not, in the ordinary course 
of events, for the Commission to override such a choice 
by the employer unless for example the standard of the 
meal or its availability to the employees was demon- 
strated to be highly unsatisfactory. 

The complaints as to the meal quality described in 
evidence were in the main complaints which are at 
present capable of rapid remedy by the employee/s them- 
selves under practices existing between the respondent 
and the catering contractor. Simply put the number and 
nature of complaints about the food quality do not 

warrant the imposition by this Commission of a meal 
allowance payment in lieu of the supply of a mid shift 
meal. However, when the respondent is unable to supply 
a meal to power station employees due to industrial 
action taken by employees of its catering contractor 
AFCO then payment of meal allowance in lieu is 
equitable. Evidence was given by Mr Loveland 
(transcript page 16) that during the industrial disputation 
which led to these proceedings the respondent offered 
power station employees a payment of $10 per mid shift 
meal to supply their own mid shift meal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR16 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant 
and Mt Newman Mining Company Pty Limited, 
Respondent. 

Order. 
HAVING heard Mr R.A. Keegan on behalf of the 
claimant and Mr D.R. Mclnnes and with him Mr A.D. 
Clarke, on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and notwithstanding the 
provisions of the Iron Ore Production and Processing 
(Mt Newman Mining Company Pty Limited) Award No. 
A29 of 1984, hereby orders that: 

When Mt Newman Mining Company Pty Limited 
are unable for any reason to supply a mid shift meal 
to engine drivers and greasers employed in the 
power station at Newman, and those employees 
supply their own mid shift meal, they shall be paid a 
mid shift meal allowance of $10 per mid shift meal. 

Dated at Perth this 28th day of February 1986. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR6 of 1983. 

Between West Australian Fire Brigade Employees' 
Industrial Union of Workers, Claimant and 
Western Australian Fire Brigades Board, 
Respondent. 

Order. 
HAVING heard Mr K.F. Trainer on behalf of the 
claimant and Mr N.R. Whitehead on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the "Fire Brigade Employees" Award No. 
26 of 1971 as varied, consolidated and varied be 
further varied in accordance with the following 
schedule and that such variation shall have effect on 
and from the 29th day of April 1986. 

Dated at Perth this 28th day of April 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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Schedule. 
Delete Clause 16.—Sick Leave and insert in lieu: 

16.—Sick Leave. 
(1) (a) An employee shall be entitled to payment 

for non-attendance on the ground of personal ill 
health or injury for one-sixth of a week's pay for 
each completed month of service. 

(b) Payment hereunder may be adjusted at the 
end of each calendar year, or at the time the 
employee leaves the service of the employer in the 
event of the employee being entitled by service 
subsequent to the sickness of a greater allowance 
than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement pre- 
scribed in paragraph (a) of subclause (1) of this 
clause, shall be allowed to accumulate and may be 
availed of in the next or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as 
soon as reasonably practicable advise the employer 
of his inability to attend for work, the nature of his 
illness or injury and the estimated duration of the 
absence. Provided that such advice other than in 
extra-ordinary circumstances shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

(4) No employee shall be entitled to the benefit of 
this clause unless he produces proof to the satisfac- 
tion of the employer or his representative of sickness 
provided the employer shall not be entitled to a 
medical certificate for absences of less than three 
consecutive working shifts unless the total of such 
absences exceeds five shifts in any one accruing 
year. Consecutive shifts shall also include the shifts 
immediately prior to and the shifts immediately 
following the four days off. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause also apply to an 
employee who suffers personal ill health or injury 
during the time when he is absent on annual leave 
and an employee may apply for and the employer 
shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his place of residence 
or a hospital as a result of his personal ill health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a registered 
medical practitioner that he was so confined. Pro- 
vided that the provisions of this paragraph do not 
relieve the employee of the obligation to advise the 
employer in accordance with subclause (3) of this 
clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he pro- 
ceeded on annual leave and shall not be made with 
respect to fraction of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing agree- 
ment, shall be added to the employee's next period 
of annual leave, or if termination occurs before 
then, be paid for in accordance with the provisions 
of subclause (3) of Clause 15.—Annual Leave of 
this award. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken, as provided in subclause (4) of 
Clause 15.—Annual Leave of this award. 

(6) The provision of this clause with respect to 
payment does not apply to employees who are 
entitled to payment under the Workers' 
Compensation Act, or to employees whose injury or 
illness is the result of the employee's own neglect or 
misconduct, or where the worker does not notify the 
employer of his sickness in accordance with 
subclause (3) of this clause. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR10 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and the State Energy 
Commission of Western Australia, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 24th day of March 1986. 

Dr S.A. Kennedy on behalf of the claimant. 
Mr N.L. Fry on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter involves a dispute 
over wages issues arising from an award between the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch (the 
union) and the State Energy Commission of Western 
Australia (the respondent). 

The issue contained in the schedule accompanying the 
memorandum of matters for hearing and determination 
pursuant to section 44 (9) of the Industrial Relations Act 
1979 is in these terms: 

The union claims that the Qualifications Allow- 
ance payable to persons qualified as State Enrolled 
Nurses shall be paid for all purposes of the 
Miscellaneous Workers' (State Energy Commission) 
Award No. 3 of 1967. 

The respondent objects to and opposes the claim. 
After hearing the submissions on behalf of the parties 

and the oral evidence called by the union at the hearing 
on 20 February 1986 it occurred to me that I was being 
asked to deal with a complaint of the kind referred to in 
section 83 (2) of the Industrial Relations Act 1979 and 
which pursuant to section 82 (2) of the Act can only be 
heard by an Industrial Magistrate. It also occurred to me 
that, alternatively, the matter was of the kind that could 
come to the Commission by way of application for inter- 
pretation of the award pursuant to section 46. However, 
since it was obvious that the parties had not concerned 
themselves beyond having the matter referred and were 
content to have me decide the issues, I thought it would 
be best if I advised the parties of my intention to deal 
with the matter as though it was an application for 
interpretation and invite them to make further sub- 
missions if they wished to do so. In taking this course I 
was mindful of the fact that the applicant and respondent 
are the only parties to the award and that no injustices 
would arise of the kind that might be expected in 
connection with an interpretation where the award in 
question has respondents who were not advised. 

The parties made further brief submissions before me 
on 12 March 1986. 

The question follows naturally from the claim in the 
memorandum and may be set out in these terms: 

Is the allowance prescribed in Clause 19 (4) of 
Award No. 3 of 1967 an "all purpose" allowance or 
is it a "flat" allowance? 

The terms "all purpose allowance" and "flat 
allowance" are part of industrial relations jargon 
needing no explanation. The problem giving rise to the 
question emanates from the experience of Mrs Julie 

46871—4 
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Burgett who is a first aid attendant with enrolled nurse 
qualifications employed by the respondent at the Muja 
Power Station. Mrs Burgett gave sworn evidence in the 
case before me. 

Award No. 3 of 1967 is an amended and consolidated 
award known as the Miscellaneous Workers (State 
Energy Commission) Award. The classifications of 
employees to whom the award applies are specified in 
Clause 19.—Wages and the relevant parts of that clause 
are set out hereunder: 

19.—Wages. 
(1) The minimum total rate of wage payable 

under this award shall be as follows: 
Wage Special 

Per Week Payment 
$ $ 

Caretaker 264.60 40.20 
Security Officer 245.80 40.40 
Gatekeeper 238.70 40.40 
Cleaner 248.90 40.30 
First Aid Attendant 253.70 40.30 

(2) . . . 
(3) . . . 
(4) State Enrolled Nurse Allowance: An 

employee engaged as a First Aid Attendant who is a 
State Enrolled Nurse shall, in addition to the rate of 
wage prescribed in subclause (1) of this clause, be 
paid an allowance of $8.50 per week. 

It will be noted that Clause 19 (4) refers to an employee 
engaged as a First Aid Attendant. This classification is 
defined in Clause 5.—Definitions in these terms: 

"First Aid Attendant" shall mean a person 
qualified to provide emergency first aid treatment 
and other treatment as required who is responsible 
for the operation of a first aid centre including 
maintenance of records and equipment and 
participation in first aid, health and safety 
programmes. 
(My emphasis.) 

Clause 19 (4) and the definition were included in the 
award in December 1985 following agreement between 
the parties. 

I was told by the claimant that the respondent's policy 
was one of preference for employment of trained 
enrolled nurses in the classification of first aid attendant. 
This policy is based on an assessment of most 
appropriate qualifications to meet the respondent's 
needs made by the St John Ambulance Association in 
conjunction with the respondent and other unions. 

For the purpose of these reasons the following extracts 
from Dr Kennedy's submission adequately expresses the 
background to the policy. This is not disputed by the 
respondent and it is supported by the evidence given 
from the Assistant Branch Secretary of the Municipal 
Officers' Association of Australia, WA Branch who gave 
evidence for the claimant. 

To elaborate on some of those points it is 
necessary to go into the background of the insertion 
of the first-aid classification into the award and even 
prior to that, to go into how the issue of a 24 hour 
service round the clock first-aid emergency care 
arose in the State Energy Commission and other 
union's roles in it and agreements reached with 
other unions. First, the policy of employing first-aid 
attendants with the employment of state enrolled 
nurses in those positions became a matter of top 
priority after a series of accidents in both the 
Kwinana and Muja Power Stations. In September 
1984 there was an accident at Kwinana Power 
Station whereby three employees were injured. At 
the time the only first-aid cover was during the day 
between 7.00 a.m. and4.00 p.m., even though it was 
a 24 hour operation. At that time the SEC agreed 
with the unions, such as the MOA and the FEDFU, 
to provide 24 hour around the clock first-aid cover, 
and in due course it formulated a policy on it. In the 

mean time that first-aid cover was provided via 
volunteers — that is, existing employees at the two 
sites who had first-aid qualifications. They would 
work their normal shifts and subsequently pick up 
extra work this way. 

Nothing more appears to have been done on the 
matter of establishing a policy and implementing a 
policy as to that cover, which was expected by the 
unions to be of a suitable quality, for some time. 
Then in April 1985 there was a serious accident at 
Muja Power Station whereby one employee was 
severely burnt. He did receive first-aid care but there 
was some question as to the value of that first-aid 
care in the subsequent hospitalisation. At that point 
the MOA took action by making application to the 
Federal Commission for a conference on the matter 
and this matter came up before Deputy President 
Isaac on 19 April. As a result of that agreement as to 
the process of establishing a policy and imple- 
menting it was reached between this union and the 
SEC subject to further agreements with the other 
unions that had employees down there. 

Against this background the claimant's attitude to a 
flat allowance is succintly put: ". . . if they are going to 
have first aid . . ., around the clock, service, they 
accepted that the best value was by employing state 
enrolled nurses. Accordingly, we say that value should be 
reflected in the treatment of that allowance as an all 
purpose allowance. Otherwise their stated preference for 
employment for state enrolled nurses — the value which 
they have acknowledged, which has been put to them by 
an independent authority — is undercut by the treatment 
of that allowance as a flat rate". 

The respondent says that the allowance is a 
qualifications' allowance: one paid for that purpose and 
not because an employee holding the qualification is 
required to exercise the skills of an enrolled nurse. It 
further says that in agreeing to the payment of an 
allowance it never agreed to an all purpose allowance 
because that would have been contrary to its policy 
regarding payment of qualifications allowances to other 
classifications of employees; and, moreover, to be 
inconsistent in this respect would be tantamount to 
inviting claims from other unions wishing to convert 
their qualifications allowances to all purposes 
allowances. Finally, the respondent says that an all 
purpose allowance payable to first aid attendants holding 
enrolled nurse qualifications would mean that, in fact, 
two wage rates are prescribed for the same classification 
and that this would be unique amongst the many 
different classifications employed by it. 

Whilst the parties cannot be reconciled on the question 
before me, the common ground is that the amount of pay 
per week of ordinary hours for a first aid attendant with 
enrolled nurse qualifications should equal the rate pre- 
scribed for state enrolled nurses in their first year of 
employment as prescribed in the Enrolled Nurses 
(Government) Award. 

I must say that I have great difficulty in accepting the 
respondent's argument that first aid attendants holding 
enrolled nurse qualifications are not required to exercise 
the skills of an enrolled nurse. It seems to me that the 
opposite is the case and that this follows necessarily from 
the definitions clause when read in conjunction with 
Clause 19 (4). In this respect the words "first aid 
treatment and other treatments as required" as used in 
the definition are crucial to my point. 

The ordinary duties of a first aid attendant will include 
providing first aid treatment. Indeed, though not 
required to provide such treatment all of the time that 
will be the substantial nature of the employment in terms 
of the purpose to be achieved by it. This much is very 
largely common sense combined with the fact that by 
definition an attendant is responsible for the operation 
of a first aid centre. It is also notorious that in under- 
takings of the size and complexity of the kind owned and 
operated by the respondent, first aid treatment is given in 
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centres likely to give rise to duties incidental to the 
purpose of an attendant's employment. Accordingly the 
words' 'including maintenance of records and equipment 
and participation in first aid, health and safety 
programmes" refer to these incidental tasks and 
responsibilities. The words "other treatments" refer to 
treatments distinct from first aid treatments and read in 
conjunction with Clause 19 (4) leave no doubt as to the 
extent of their meaning: such treatments encompass 
nursing of the kind administered by enrolled nurses. 
Furthermore, where enrolled nurse qualifications are 
held by a first aid attendant that attendant must 
administer nursing treatments "as required". 

The scheme envisaged by the relevant provisions in the 
award seems to me quite clear. A first aid attendant must 
hold first aid qualifications and may hold enrolled nurse 
qualifications but where the latter qualifications are held 
the employee is required to administer nursing treatment. 
To say otherwise would make nonesense of the 
permanent payment of the allowance, the obligation 
imposed on the first aid attendant who receives it, and 
the valid expectations of the respondent who pays it. 

Of course it does not follow that a requirement to 
administer nursing treatments according to qualifica- 
tions held changes the substantial nature of the work of a 
first aid attendant. But since the requirement warrants a 
permanent addition to the weekly pay the logical 
conclusion is that it should form part of the ordinary 
wage for all purposes of the award. This follows because 
while the payment is made in recognition of an incidental 
aspect of the employment, no reason appears for 
differentiating between this incidental aspect and the 
others specified in the definition. 

Not only is this the logical conclusion it is also the 
fairest conclusion. In saying this I have regard for section 
26 (1) (a) and (1) (c) of the Industrial Relations Act 1979. 
I think that subsection (1) (a) entitles me to take into 
account the real objectives of the parties when amending 
the award and assessed according to the information they 
have put to me (see 1972 AILR 442). (1) (c) requires me to 
also have regard for the interests of the persons 
immediately concerned whether directly affected or not. 
The persons most directly affected are those first aid 
attendants employed by the respondent as holders of 
enrolled nurse qualifications, and the respondent as 
corporate person. However, the attendants had no part 
in the determination of their wage rate and it is admitted 
on behalf of the respondent that when dealing with the 
union it did not convey that the allowance was intended 
as a flat payment. 

Given that the object of the union and the respondent 
was to arrive at a minimum weekly payment equivalent 
to the first year rate of pay prescribed for a state enrolled 
nurse employed under the Enrolled Nurses (Govern- 
ment) Award, the union was plainly encouraged to agree 
to the final arrangement on the understanding that it had 
achieved total comparability with its other award with 
respect to first year rates. It was the respondent's mistake 
to assume otherwise when it failed to convey its 
intentions. Moreover, the result is that first aid 
attendants are expected to suffer the consequences of the 
respondent's mistake. Clearly that would be an 
unconscionable result, and not the option I should 
choose from the two available. 

As regards the respondent's policy on flat allowances 
for qualifications and the submission that an all purpose 
allowance would mean two wage rates prescribed for the 
same classification, these are factors which might well 
have been in the respondent's mind at the time agreement 
was reached with the union on Clause 19 (4). However, as 
part of the respondent's reasons for wanting a flat 
allowance, they were not conveyed to the applicant. 
Accordingly they have no value in ascertaining the 
intentions of the parties, but only the intentions of the 
respondent. In any event, I see no insurmountable or 
unfair problems arising for the respondent in connection 
with the last of these issues because of my interpretation 
of the clause and the first is really no more than an 

assertion. While I ought to eschew technicalities and give 
weight to possible industrial action because of my 
decision, in this instance I am asked to weigh 
probabilities against injustices to persons directly 
concerned. In these circumstances the course I should 
follow is obvious. 

Finally, I have considered the fact that Clause 16 of the 
award, which is a general conditions clause, specifies a 
power house allowance of $12.00 per week in (6) (a). By 
custom this is paid as a flat allowance. Both sides see this 
provision as support for their respective points of view. 
The claimant says that if the allowance in Clause 19 (4) 
was intended to be a flat allowance it would have been 
prescribed in Clause 16. The respondent says that 
because the words used in 16 (6) (a) are substantially the 
same as those found in 19 (4), the intention behind the 
allowance in the latter was of the kind in the former. 
Each opinion carrys about equal force. I am unable to 
say any more than the parties have said about 16 (6) (a) 
and therefore I find it of no help in the interpretation of 
19 (4). 

My decision in this matter is that the allowance 
prescribed in Clause 19 (4) of Award No. 3 of 1967 is an 
"all purpose" allowance. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR10 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and the State Energy 
Commission of Western Australia, Respondent. 

Declaration. 
HAVING heard Dr S.A. Kennedy on behalf of the 
claimant and Mr N.L. Fry on behalf of the respondent 
the Commission, pursuant to the powers conferred on it 
by section 46 of the Industrial Relations Act 1979, do 
hereby declare — 

That the true interpretation of Clause 19 (4) of the 
Miscellaneous Workers (State Energy Commission) 
Award No. 3 of 1967 is that the allowance specified 
therein is an allowance payable for all purposes of 
the award. 

Dated at Perth this 24th day of March 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR105 of 1986. 

Between Transport Workers Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Claimant and Goldsworthy Mining 
Limited, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 27th day of March 1986. 

Mr J.A. Long on behalf of the claimant. 
Mr I. Hill on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter was referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The Transport 
Workers Union of Australia, Industrial Union of 
Workers, Western Australian Branch (the union) alleges 
that Goldsworthy Mining Limited (the respondent) 
wrongly applied the no work no pay rule to its members 
who engaged in strike action for reasons of safety. 



It was said that the stike arose because of the 
dangerous condition of Haulpak truck No. 14 in that the 
hydraulic operation of the tip tray was faulty causing it to 
crash to its down position thereby raising the possibility 
of injury to the driver through being tossed about in the 
cab. 

At the outset the advocate for the union acknowledged 
Clause 7 (6) of the Iron Ore Production and Processing 
(Goldsworthy Mining Limited) Award No. 43 of 1981, 
which is in these terms: 

The employer is under no obligation to pay for 
any day not worked upon which the employee is 
required to present himself or herself for duty, 
except where this award makes specified provision, 

but maintained that the award was not to be seen in 
isolation and that general principles of law should be 
looked at also. In this respect it was submitted that while 
an employee has a duty to obey all commands which are 
lawful and reasonable the evidence was that the company 
had issued totally unreasonable commands by making 
drivers use a Haulpak which was very unsafe. 

In support of the union's position reference was made 
to the fact that the Haulpak in question was known to be 
faulty. This was shown by the maintenance reports which 
revealed that the problem was experienced on 20 and 29 
January and 4 and 12 February. My attention was also 
drawn to the entry in the company's application for a 
conference after the strike occurred: 

Haulpak 14 has been giving intermittent trouble 
with the tray hydraulics in that when the tray is 
tipping it slams back and causes severe discomfort in 
the cab. Extensive work has been done on the truck 
and assurances have been given to do everything 
possible to locate and cure the problem. 

The company argues that the condition of the Haulpak 
was not the reason for the strike. Rather, it says, the 
reason was an exchange of abusive language between the 
union convenor and the foreman. It drew my attention to 
the evidence of the practice whereby operators are per- 
mitted to stand down plant which is considered 
dangerous, and that no loss of pay is suffered when they 
do so. My attention was also drawn to the agreed 
provision in the award whereby "all endeavours will be 
made by the parties to resolve any difference by 
discussion" and that where discussion fails "it is the 
responsibility of either party to . .. refer the matter to the 
Commission". , 

It was said that whilst the company made every 
reasonable endeavour to resolve the issues, the union 
chose to ignore the requirements of the agreed award 
provision and persisted with industrial action in the form 
of overtime bans after the conference was held. I was told 
that while the claim of the union was for lost wages the 
company has a production loss of some 65 500 tons of 
ore, 95 000 tons of waste and a crushing loss of 25 000 
tons. Finally the company says the union's claim has no 
substance and should be dismissed. 

Of course it is true that a full bench of the Commission 
has said that there are times when an employee may 
refuse to work because of unsafe conditions. It follows 
from this that payment for lost time may be justified. But 
the evidence in this case does not reveal circumstances 
that would justify payment of wages lost during the time 
employees were on strike. Even if reaction to the 
dangerous condition of Haulpak 14 was entirely the 
cause for the strike, and of this I am far from convinced, 
it was simply not necessary. The obvious and reasonable 
alternative was to stand the vehicle down. Moreover, 
there was an obligation to adopt this course because of 
the agreed procedure specified in the award. 

It seems to me that in the circumstances of the present 
case a claim of payment for lost time on behalf of all 
taking part in the strike would require it to be shown that 
the company expected each employee to perform work 
that raised a reasonable apprehension of personal 
danger. The evidence does not allow this conclusion. 

Furthermore, the union does not make a claim on behalf 
of any individual who might have been placed in such a 
situation. 

Having considered all of the evidence before me it is 
my opinion that the union has failed to make a case. To 
grant the claim would be to meet a demand for strike pay 
while approving a breach of the award. Accordingly the 
case will be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR105 of 1986. 

Between Transport Workers Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Claimant and Goldsworthy Mining 
Limited, Respondent. 

Order. 
HAVING heard Mr J.A. Long on behalf of the claimant 
and Mr 1. Hill on behalf of the respondent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That this matter be dismissed. 

Dated at Perth this 27th day of March 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

UNIONS — 
Application for alteration 

of rules — 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the State School 
Teachers Union of WA (Incorporated) for 
alteration of its rules. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after con- 
sulting with the President, and upon being satisfied that 
the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rules 4 to 8 
inclusive, 11 to 44 inclusive, 46 to 48 inclusive of the 
registered rules of the applicant union in the terms of the 
application as filed on 10 October 1985, and as corrected. 

Dated at Perth this 16th day of April 1986. 

T. POPE, 
Deputy Registrar. 
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CONFERENCES — Notation of — 

PARTIES 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Association of Draughting, 
Supervisory and 
Technical Employees 

Australasian Society of 
Engineers 

Australian Railways Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Carpenters and Joiners 
Union 

Civil Service Association 

Civil Service Association 

Civil Service Association 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 

Federated Clerks Union 

Cliffs Robe River 
Iron Associates 

Minesite Motor (WA) 
Pty Ltd 

Mt Newman Mining 
Co Pty Ltd 

Mt Newman Mining 
Co Pty Ltd 

Cockburn Cement 
Ltd 

Timcast Pty Ltd 

WA Government 
Railways Commission 
Cliffs Robe River 

Iron Associates 
Hamersley Iron 

Pty Ltd 
Hamersley Iron 

Pty Ltd 
Hamersley Iron 

Pty Ltd 
Hamersley Iron 

Pty Ltd 
Hamersley Iron 

Pty Ltd 
Hamersley Iron 

Pty Ltd 
Mt Newman Mining 

Co Pty Ltd 

Newmont Holdings 
Pty Ltd 

Pioneer Concrete 
(WA) Pty Ltd 

Electric Power 
Transmission 

Director, Perth Mint 

Director, WAIT 

Public Service Board 

Goldsworthy Mining 
Ltd 

Goldsworthy Mining 
Ltd 

Hon Minister for 
Works 

Industrial and 
Commercial 
Electric and 
Another 

O'Donnell Griffin 

State Energy 
Commission 

West Australian 
Meat Commission 

Westwide Electrical 
Services and others 

Australian Bank 
Employees Union 

NUMBER — 
COM- 

MISSIONER 

C186 of 1986 
Halliwell S.C. 

C91 of 1986 
Salmon C. 

C42 of 1986 
Salmon C. 

C415 of 1985 
Salmon C. 

048 of 1985 
Fielding C. 

C142 of 1986 
Halliwell S.C. 
C247 of 1986 

Gregor C. 
C236 of 1986 
Halliwell S.C. 
C211 of 1986 

Salmon C. 
C612 of 1985 

Salmon C. 
C210 of 1986 

Salmon C. 
C615 of 1985 

Salmon C. 
C611 of 1985 

Salmon C. 
C613 of 1985 

Salmon C. 
C206 of 1985 

Salmon C. 

C646 of 1985 
Salmon C. 

C202 of 1986 
Salmon C. 

C230 of 1986 
Gregor C. 

PSA C21 of 1985 
Fielding C. 

PSA C22 of 1985 
Fielding C. 

PSA C25 of 1985 
Fielding C. 
C41 of 1986 
Salmon C. 

C568 of 1985 
Salmon C. 

C621 of 1985 
Halliwell S.C. 
C176 of 1986 
Halliwell S.C. 

C268 of 1986 
Halliwell S.C. 
C134 of 1986 
Coleman C. 

C179 of 1986 
Gregor C. 

C178 of 1986 
Halliwell S.C. 
C532 of 1985 
Fielding C. 

MATTER 

09/04/86 Conference pursuant to 
section 44 re wage 
rates 

26/03/86 Claim for rates and 
conditions 

18/03/86 Deal with the require- 
25/03/86 ment for a tool and 

material storeman 
03/10/85 Work practices of 

breakdown crews 
10/04/86 Dispute regarding the 

classification of an 
officer 

04/04/86 Dispute over wage rate 

17/04/86 Dispute regarding strike 
at Northam yard 

18/04/86 Dispute over payment of 
overtime 

15/04/86 Utilisation of 
contractors 

14/04/86 Claim for wages 

15/04/86 Utilisation of 
contractors 

05/02/86 Classification of Mobile 
14/04/86 Equipment operator 
14/04/86 Dispute over production 

workers duties 
14/04/86 To deal with wages 

24/05/85 

16/04/86 

08/04/86 

15/04/86 

04/11/85 

04/11/85 

15/11/85 

31/01/86 
19/03/86 
19/03/86 

02/04/86 

19/03/86 

16/04/86 

Dispute over trans- 
portation of track 
maintenance employees 

Rate of pay for operating 
"Clamshell" crane 

Termination of two 
workers 

Dispute regarding a 
strike over alleged 
safety issues 

Refusal to allow Refinery 
Officer to act as mint 
superintendent 

Implementation of nine 
day fortnight 

Suspension of a worker 

Deal with coverage of 
Trades Assistants 

Stoppage over an 
untelevised soccer 
match 

Dispute over log of 
claims 

21/04/86 Site allowance 

01/05/86 Claim for site allowance 

Dispute concerning 
travelling rates 

Dismissal of a worker 

21/04/86 Site Allowance 

20/11/85 Dismissal of two 
employees 

RESULT 

Referred 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Referred 

Referred 

Order Issued 

Concluded 

Referred 

Referred 

Concluded 



PARTIES 
NUMBER — 

COM- 
MISSIONER 

Federated Clerks Union Green and Gold C602 of 1985 
Taxi's Fielding C. 

Federated Clerks Union Skywest C207 of 1986 
Coleman C. 

Federated Clerks Union Watsons Foods (WA) C164ofl986 
Gregor C. 

Federated Engine Drivers Cliffs Robe River C153 of 1986 
Union Iron Associates Halliwell S.C. 

Federated Engine Drivers Hamersley Iron C84 of 1986 
Union Pty Ltd Salmon C. 

Federated Engine Drivers Hamersley Iron C265 of 1986 
Union Pty Ltd Salmon C. 

Liquor Industries Lighthouse Inn C482 of 1985 
Employees Union Negus C. 

Liquor Industries Milligans Bar and C399 of 1985 
Employees Union Garden Restaurant Negus C. 

Locomotive Engine Drivers WA Government C195 of 1986 
Union Railways Gregor C. 

Commission 
Master Builders' Operative Plasterers C128 of 1986 

Association of Western and Plaster Halliwell S.C. 
Australia Workers Federation 

Meat Industry Employees E.G. Green & Sons C125 of 1986 
Union Gregor C. 

Meat Industry Employees George Chapman C109 of 1986 
Union Pty Ltd Gregor C. 

Meat Industry Employees Linley Valley Meats C139 of 1986 
Union P/L Gregor C. 

Meat Industry Employees Western Australian C126 of 1986 
Union Meat Commission Gregor C. 

Plumbers and Gasfitters Hamersley Iron C40 of 1986 ' 
Union Pty Ltd Salmon C. 

Printing and Kindred WA Newspapers Ltd C149 of 1986 
Industries Union Negus C. 

Transport Workers Union Goldsworthy Mining C105 of 1986 
Ltd Salmon C. 

Transport Workers Union Minesite Motors C185 of 1986 
(WA) Salmon C. 

University Salaried Murdoch University PSA C5 of 1986 
Officers Association Fielding C. 

University Salaried University of WA PSA C6 of 1986 
Officers Association Fielding C. 

University Salaried University of WA PSA C33 of 1985 
Officers Association Fielding C. 

66 W.A.I.G. 

DATE MATTER RESULT 

13/12/85 Dismissal of an employee Concluded 

14/04/86 Dispute concerning a Referred 
dismissal 

15/04/86 Dispute regarding the Concluded 
termination of a 
worker 

07/04/86 Claim for higher wages Referred 
for operation of new 
equipment 

14/02/86 Conditions of Concluded 
employment 

23/04/86 Disability allowance Concluded 

10/11/85 Termination of employee Concluded 

19/09/85 Termination of employee Concluded 

08/04/86 Ban on the movement of Concluded 
a locomotive 

04/04/86 Demarcation dispute at Concluded 
Commercial Hotel 
Fremantle site 

11/04/86 Dispute regarding Concluded 
dismissal of worker 

11/03/86 Dismissal of a worker Concluded 
and victimisation of 
a worker 

03/04/86 Redundancy payments Concluded 

15/04/86 Dispute over payment of 
sick leave 

Concluded 

03/02/86 Utilisation of contractors Concluded 

20/03/86 Changed rosters for the 
Easter period 

Concluded 

25/02/86 Dispute at Shay Gap Concluded 

29/04/86 Rates and conditions Concluded 

23/04/86 Rates of pay of 
employees 

Concluded 

23/04/86 Rates of pay of 
employees 

Concluded 

26/11/85 Rate of pay of an 
employee 

Concluded 
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WHEREAS an error occurred in the publication of 
Appeal No. 7 of 1985, heard in the Western Australian 
Industrial Appeal Court and published in the Western 
Australian Industrial Gazette on 23 April 1986, Volume 
66, Part I, Subpart 4; Page 477, the following correction 
is made: 

The date 3 February 1986 should read 5 March 
1986 and the order of seniority should appear as 
Brinsden J. (President), Kennedy and Olney J.J. 

(Sgd.) K. SCAPIN, 
Registrar. 

Award No. 36 of 1968. 

WHEREAS an error occurred in the variation of the 
above mentioned award published in Western Australian 
Industrial Gazette on 24 July 1985, Volume 65, Part 2, 
Subpart 1; Page 1136 the correction is made: 

Award No. 36 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 318 of 1985. 

Between Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Applicant 
and Shark Bay Salt Joint Venture, Respondent. 

Order. 
HAVING heard Mr J. Isherwood on behalf of the appli- 
cant and Mr M.R. Crofts on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the "Salt Production and Processing, Shark 
Bay Salt Joint Venture, Gypsum Production and 
Processing, Agnew Clough Ltd Useless Loop" 
Order No. 84 of 1983 as varied, be further varied in 
accordance with the following schedule and that 
such variation shall have effect as from the begin- 
ning of the first pay period commencing on or after 
the 6th day of April 1985. 

Dated at Perth this 11th day of June 1985. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 25.—Wages: Delete this clause and insert in 

lieu: 
25.—Wages. 

(1) The minimum weekly rates payable to adult 
employees covered by this Order shall be as follows: 

Classification Rate 
Per Week 

$ 
Tradesmen, including — 
Fitter 
Fitter and Turner 
Motor Mechanic 
First Class Machinist 
Boilermaker - 
Plant Mechanic f 345 

Refrigeration Fitter 
Electrical Fitter 
Automotive Electrical Fitter 
First Class Welder 3 

Carpenter   345.40 
Plumber  345.40 
ToolStoreman  299.80 
Trades Assistant  283.20 
Labourer  265.40 
General Hand 1   248.50 
General Hand 2  254.60 
General Hand 3  261.00 
Process Operator 1   267.40 
Process Operator 2  272.60 
Plant Operator 1   283.90 
Plant Operator 2  288.60 
Plant Operator 3   297.20 
Plant Operator 4  302.70 
Plant Operator 5   307.10 
Plant Operator 6  314.40 
Experienced Cook  313.60 
Cook  272.60 
Mess Attendant  248.50 
Laboratory Attendant  326.30 

(2) Leading Hand: In addition to the appropriate 
total wage prescribed in subclause (1) of this clause, 
a Leading Hand shall be paid:— 

Rate 
Per Week 

$ 
(a) If placed in charge of not less 

than three and not more than 
10 other employees  12.(X) 

(b) If placed in charge of more 
than 10 employees and not 
more than 20 other employees .. 18.20 

(c) If placed in charge of more 
than 20 other employees  23.50 

(3) Engine Driving Clasifications — 
(a) Internal Combustion Engine 

Driver   319.80 
(b) Mobile Crane Driver — Lifting 

capacity of over five tonnes but 
not exceeding 10 tonnes  298.80 

(c) Additions to wage rates pre- 
scribed in subclause (3) of this 
clause shaU apply to an Engine 
Driver as hereinafter 
specified:— 
(i) attending to refrigerating 

and/or air compressor or 
compressors 14.40 

(ii) attending to electric 
generator or dynamo 
exceeding lOkw capacity 14.40 
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Rate 
Per Week 

$ 
(iii) attending to switchboard 

where the generating 
capacity is 350kw or over 4.50 

(iv) attending to a boiler or 
boilers 14.40 

(4) The Federated Engine Drivers' and Firemen's 
Union reserve the right to all classifications covered 
under the Engine Drivers' (Salt Mining) Award No. 
43 of 1968 should there be similar classifications of 
employment in the future in this Industry according 
to and in addition to the terms of Clause 4.—Area 
and Scope and Clause 25.—Wages, subclause (3) 
Engine Driving Classification. 

(Sgd.) K. SCAPIN, 
Registrar. 

and Mr R.H. Gifford on behalf of the respondents to the 
aforesaid awards, on the 24th day of April 1986, 
pursuant to the powers contained in the Industrial 
Relations Act 1979, do hereby order — 

1. That notwithstanding the provisions of Orders 
No'd 130 of 1985 and 131 of 1985 to vary the 
provisions of the "Shop and Warehouse (Wholesale 
and Retail Establishments) State" Award No. 32 of 
1976 as varied and the "Licensed Establishments 
(Retail and Wholesale)" Award No. 23 of 1977:- 

Employers bound by the aforesaid awards or 
award and who applied to the Western Australian 
Industrial Relations Commission for an exemption 
from the 38-hour week provisions of the aforesaid 
Order(s) on or before the 31st day of January 1986 
are exempted from the provision of these Orders 
until such time as their applications for exemption 
are heard and determined by that Commission. 

If after the hearing of an employer's application 
for exemption the Commission determines that the 
38-hour week should apply to that employer then 
for each week of 40 hours worked after 1 March 
1986 until the date of the Order of the Commission 
dismissing the application for exemption the 
employer shaO make a payment to each employee to 
whom the aforesaid award(s) apply an amount equal 
to two hours' wages at the ordinary rate of wage. 

2. This Order shall have effect as and from the 
28th day of February 1986. 

Dated at Perth this 24th day of April 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

PROCEDURAL DIRECTIONS 

AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of Applications for Exemption from the 
provisions of Orders No'd 130 of 1985 and 131 of 
1985 dated the 20th day of December 1985 varying 
the "Shop and Warehouse (Wholesale and Retail 
Establishments) State" Award No. 32 of 1976 as 
varied and the "Licensed Establishments (Retail 
and Wholesale)" Award No. 23 of 1977 as varied, 
respectively and in the matter of an interlocutory 
Order affecting the provisions of the aforesaid 
Orders. 

Interlocutory Order. 
WHEREAS employers bound by the provisions of the 
abovementioned awards were advised by the 
Commission that they may seek exemption from the 
provisions of the aforesaid Orders implementing 
ordinary working hours of 38 per week as from the 1st 
day of March 1986 and that such applications were to be 
made to the Commission for or before the 31st day of 
January 1986 and whereas the Commission considered it 
could not hear and determine all of such applications 
Before 1 March 1986,1 the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
after consultation with the representatives of the major 
parties to the said Award in February 1986 and having 
heard Mr J.A. Smith on behalf of the Shop, Distributive 
and Allied Employees Association of Western Australia 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 228 of 1986. 

Between Russell Malcolm Lever Spurrier, Applicant and 
Osborne Transport (1980), Respondent. 

Order. 
HAVING heard the applicant in person and Mr M. 
Davies on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of March 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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NOTICES — 
Cancellation of 

awards/agreements/respondents 
under section 47 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

File No. 686/77. 

TAKE NOTICE that the Commission acting pursuant to 
section 47 of the Industrial Relations Act 1979 intends, 
by order, to cancel the following awards/agreements on 
the grounds that they are defunct. 

The Trawling (Demersal-Midwater) Industry 
Agreement No. 46 of 1977. 

Fish Trawling — Discharge of Catch Agreement 
No. 25 of 1978. 

Fish Processing Agreement No. 45 of 1977. 
SEC of WA Salaried Officers Agreement No. 2 of 

1975. 
P&O Small Craft Crews Agreement No. 41 of 

1976. 
Municipal Outside Workers (Town of Kalgoorlie) 

Award No. 13 of 1971. 
Launch Masters (Port Hedland) Agreement No. 

40 of 1975. 
Clerks (Goldmining) Agreement No. 22 of 1962. 
Cleaners and Caretakers (Security Agents) Award 

No. 9 of 1978. 
Chemical Workers Wundowie Agreement No. 20 

of 1973. 
Cotton Ginning Award No. 6 of 1967. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the publication of this notice, 
object to the Commission making such order. 

Dated this 28th day of May 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

PROMOTIONS APPEALS — 

BEFORE THE WESTERN AUSTRALIAN ' 
INDUSTRIAL RELATIONS COMMISSION. 

No. TPA 24/1, 2, 3, 4, 5 and 6 of 1986. 

Between David Graeme Scott, Mervin William Bond, 
Lynette Shirley Sherwood, Lindsay Ross Smith, 
John Maxwell Sanders, Ross William Bryant, 
Appellants and Director General of Education, 
Respondent. 

Re\ Recommended Applicant: Barrie Keith Hepworth. 

Before the Commission constituted by the 
Government School Teachers Tribunal. 

Before Mr Commissioner G.J. Martin (Chairman), 
Mr D.G. Powell (Member), 

and Dr K.W. Evans (Member). 
The 27th day of March 1986. 

Dr S.A. Kennedy on behalf of Ms L. Sherwood. 
The other appellants appeared on their own behalves. 
Dr I.E. Fraser on behalf of the respondent. 

Reasons for Decision. 
THE CHAIRMAN: This is a unanimous decision of the 
Tribunal. Applications for the position of Senior 
Education Officer, Teacher Development were called by 
advertisement in the December 1985 edition of the 
Education Circular. The advertisement stated that the 
essential qualifications and experience and advantageous 
qualifications and experience for the position were as 
follows: 

Essential Qualifications and Experience: 
1. Bachelor of Education or equivalent, and the 

Teachers' Higher Certificate. 
2. An additional qualification or substantial 

progress towards an additional qualification (at 
either graduate or post-graduate level) relevant to 
the duties of the position. 

3. A minimum of five years' teaching experience. 
4. Experience in the design, conduct and evalua- 

tion of teacher development programmes in general, 
and curriculum implementation programmes in 
particular. 

5. Familiarity with adult learning theory and 
practice, including the application of group 
facilitation skills. 

6. Successful experience in educational 
administration and management. 
Qualifications and Experience that will be an 
advantage: 

1. Training in management. 
2. Experience as a consultant in curriculum 

implementation programmes. 
Mr B.K. Hepworth is the recommended applicant. 

Appeals against his recommendation have been lodged 
byMrM.W. Bond, Mr J.M. Sanders, Mr D.G. Scott and 
Ms L.S. Sherwood, all of whom are senior to Mr 
Hepworth and hence need to prove equal efficiency to 
win their appeals; and by Mr R.W. Bryant and Mr L.R. 
Smith who are junior to Mr Hepworth and hence must 
prove superior efficiency to succeed in their appeals. 

In coming to its decision on this matter the Tribunal 
was guided by the essential qualifications for the 
positions as specified in the advertisement herein referred 
to and the efficiency definition outlined in Regulation 35 
of the Industrial Relations Commission's Regulations 
1985 as ". . . special qualifications, aptitude and 
experience for the position to be filled together with 
diligence, good conduct of the teacher and his status at 
the time of the application but any service by him in an 
acting capacity shall be disregarded". 

The diligence and good conduct of all parties was not 
questioned. 

With regards to status, Mr Scott who is a Principal of a 
Class II District High School has an advantage over all 
other parties who in the Tribunal's view have equivalent 
status, as all parties from their respective positions as 
Senior Master, Deputy Principal (Female) of a 1A 
Primary School, or Education Officers Class I have 
access to the District High School Class II promotion list. 
Therefore the criteria from the efficiency definition 
which became important are "special qualifications, 
aptitude and experience for the position to be filled". 

The respondent adduced evidence from Mr E. Styles, 
Superintendent of Teacher Development. Mr Styles 
explained the functions of the Teacher Development 
Branch, the importance of the Senior Education Officer 
position and the reasons for listing as essential require- 
ments, those which appeared in the advertisement. He 
explained that a panel consisting of Dr M. Angus, Mr C. 
Rielly and himself had made the decision to recommend 
Mr Hepworth on the basis of perceived successful 
experience and potential proficiency. 

Mr Hepworth holds a Bachelor of Education degree 
from WAIT and has made progress towards the 
preliminary stage of a Master of Education degree at 
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Murdoch University. Prior to joining the Education 
Department of Western Australia, Mr Hepworth had 
teaching service in a Western Australian independent 
school and at Elizabeth Primary School in South 
Australia for a total of six years. He taught in primary 
schools from August 1971 until December 1974 in 
Western Australia, and between January 1975 and 
December 1981 acted in various positions in the Head 
Office of the Education Department. He was promoted 
to Education Officer Grade 2 in 1982. He was again 
promoted to Education Officer Grade 1 in 1984 and so 
has had two years at that status level. 

Mr Hepworth's statement detailed a long involvement 
in the design, conduct and evaluation of teacher develop- 
ment programmes and in curriculum implementation 
since 1977, but only that service gained since 1982 can be 
counted, as the previous five years were in an acting 
capacity. His service since 1982 illustrates his capacity in 
this field. To demonstrate his familiarity with adult 
learning theory and practice and the application of group 
facilitation skills, Mr Hepworth pointed to two relevant 
Bachelor of Education level units undertaken at 
Murdoch University and to his involvement in 
Principals' Leadership Development courses, as well as 
other professional development courses with which he 
had been associated. For the purposes of this appeal Mr 
Hepworth can claim four years' successful experience in 
education administration and management, the time he 
has spent in substantive promotional positions in the 
Education Department. 

Mr Scott has a status advantage over all other parties, 
and has submitted his Master of Education thesis for 
examination, but his experience in the broad field of 
teacher development is limited. He holds a Diploma in 
Physical Education and a Bachelor of Education degree 
from the University of Western Australia. Mr Scott has 
taught since 1969 in Western Australia secondary schools 
being promoted to Senior Master (Physical Education) in 
1974 and Principal of a District High School Class II in 
1984. He has relevant units in his Master of Education 
programme but his professional experience has been as a 
teacher rather than as a professional developer of 
teachers, except on a relatively minor scale, and this in 
his own department or school. 

Mr Bond holds bachelor degrees in Arts and 
Education and a Masters degree in Education from the 
University of Western Australia. He taught in secondary 
schools between 1957 and 1967 as a Master, and was a 
Senior Master of Mathematics between 1968 and 1973. 
He then worked for the Board of Secondary Education 
in various capacities for six years. He returned to the 
Education Department in 1980 and in 1981 was 
promoted to Education Officer Grade 1, his current 
position and status. Mr Bond claimed he had gained 
experience in the design, conduct and evaluation of 
teacher development programmes and of curriculum 
implementation programmes throughout his time as a 
Senior Master, whilst he was a Moderator at the Board of 
Secondary Education, and during his time at Curriculum 
Branch. The Tribunal accepts this evidence in part but 
notes the point made by the respondent that Mr Bond's 
experience here was narrower than that which the 
recommended applicant could claim. Mr Bond cited his 
familiarity with adult learning theory and practice and in 
particular his one month's study that had been under- 
taken in Austin, Texas during the period he held the 
Education Department's Travel Fellowship, where he 
studied the Concerns Based Adoption Model. Mr Bond 
has held administrative positions since 1968 with some 
periods of acting service and so has adequate experience 
in educational administration and management. 

Ms Sherwood holds a Diploma in Welfare Psychology 
and a Bachelor of Education degree from WAIT and a 
Master of Education degree from the University of 
Western Australia. She is currently studying for a Master 
of Arts (Curriculum) at the University of London. She 
taught in Western Australia primary schools from 1967 
to 1980 with the exception of a one year secondment to 

the Department for Community Welfare, a two year 
secondment to Claremont Teachers College, where she 
lectured to student teachers, and one year on study leave. 
Ms Sherwood had a three year secondment to the 
Aboriginal Education Branch from 1981 to 1983 and 
resumed teaching in England (on exchange) in 1984. 
During 1985 she had held a Commonwealth Relations 
Trust Fellowship at the University of London. She was 
promoted to the position of Deputy Principal Class 1 in 
1976 and Deputy Principal Class 1A in 1981, her current 
status. Ms Sherwood's Master's Thesis' emphasis on 
teachers' perceptions of education change and teacher 
learning is obviously relevant. Further her current work 
on the design, implementation and evaluation of teacher 
development programmes in the United Kingdom is also 
relevant to the position under consideration. 

Ms Sherwood cited evidence of experience in the 
design, conduct and evaluation of teacher development 
programmes and curriculum implementation at school, 
regional and systems level over a number of years and 
additionally cited experience in teacher development in 
the tertiary education sector, and as President of the 
Western Australian Primary Deputy Principal's 
Association (1981-83). 

Ms Sherwood supported her claim that she was 
familiar with adult learning theory by indicating units she 
had passed in her various study programmes including a 
course undertaken at the University of London in 1985. 
She also cited evidence of training in group management 
and group facilitation and leadership. As Ms Sherwood 
has held the promotional position of Deputy Principal 
since 1976, the Tribunal accepts that she has evidence of 
successful experience in educational administration and 
management. 

Mr Smith holds Bachelor degrees in Arts and 
Education from the University of Western Australia, a 
Graduate Diploma in Administration from WAIT, and a 
Master of Education degree from the University of 
Western Australia. He has had 14 years teaching 
experience in Western Australia, England and Canada as 
well as a period in an acting position in the Head Office 
of the Education Department. Since 1982 he has been an 
Education Officer Grade 1 in the Staff Development 
section of the TAFE Division of the Education Depart- 
ment. Mr Smith presented evidence that he had broad 
experience in the design, conduct and evaluation of 
teacher development programmes and of curriculum 
implementation programmes. He could also demon- 
strate familiarity with adult learning theory and practice 
and the application of group facilitation skills as well as 
four years successful experience in educational 
administration and management. 

Mr Sanders holds a Bachelor of Arts degree and a 
Diploma of Education, and has passed the preliminary 
examination for the Master of Arts degree at the 
University of Western Australia. He has also studied two 
units at the Teachers Centre for Continuing Education 
and has one or more units towards each of a Graduate 
Diploma in Computer Education, an Associate Diploma 
in Training and Development and a Bachelor of 
Education. Mr Sanders taught in Western Australia 
primary schools between 1963 and 1970. From 1971 to 
1973 he was an acting Education Officer II in the 
Research and Planning Branch. In 1974 he taught 
primary school in England (on exchange) and was 
appointed as an Education Officer II at the Albany 
Regional Office in 1975 where he served till 1978. In 1979 
he was promoted to Education Officer Grade I in the 
Teacher Development Branch, the position he still holds. 
Mr Sanders cited evidence that he was experienced in the 
design, conduct and evaluation of teacher development 
programmes, experience obtained during his time in the 
Teacher Development Branch and in the Albany 
Regional Office. Mr Sanders presented evidence that he 
had completed a unit in Adult Cognition and had gained 
knowledge of adult learning processes and group 
facilitation skills during his period in the Branch. He has 
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been in promotional positions since 1975 and can claim 
educational administration and management experience 
for this period. 

Mr Bryant holds bachelors degrees in Arts and 
Education from the University of Western Australia. He 
has also completed a number of units towards a 
Graduate Diploma in Business and Administration at 
WAIT and expects to complete this course in November 
1986. He taught secondary school from 1973 to 1978 and 
since 1979 has been a Senior Master of English in two 
Senior High Schools. During Mr Bryant's 13 years as a 
teacher and Senior Master he has had limited experience 
of the type required for the position under consideration, 
and that mainly within the schools to which he was 
assigned. 

After hearing all the evidence presented by the 
recommended applicant, the appellants, the 
respondent's witness and the respondent, and reading all 
the material provided by the parties, the Tribunal 
decided that the appellants could be separated into two 
groups. No one in the first group consisting of Messrs 
Scott, Bryant and Smith, in the Tribunal's view, can 
prove either equal or superior efficiency to, Mr 
Hepworth as required. Mr Scott and Mr Bryant have 
very narrow experience in areas relating to the position in 
question and cannot match Mr Hepworth. The Tribunal 
accepts that Mr Smith could prove equal efficiency to Mr 
Hepworth but he needs to prove superior efficiency to 
win the appeal. This he cannot do. Hence the appeals by 
Messrs Scott, Bryant and Smith are dismissed. 

In the Tribunal's view, the second group of appellants 
Mr Bond, Mr Sanders and Ms Sherwood, can prove 
equal efficiency to Mr Hepworth and hence one of them 
must win his or her appeal. Mr Hepworth with his 
relatively basic qualifications and short period of time in 
promotional positions in general, and as an Education 
Officer I in particular, cannot withstand their challenges. 

Mr Bond is well qualified but he did not detail to the 
Tribunal the content of his Masters degree and so we can 
only assume it does not have direct relevance to the 
position in question. He has experience in and knowledge 
of teacher development programmes and of adult 
learning theory. He has adequate teaching and adminis- 
trative experience. 

Mr Sanders has the necessary minimal qualifications 
and has gained significant experience during his years in 
the Teacher Development Branch. He also has adequate 
administration experience. Ms Sherwood is superior to 
both Mr Bond and Mr Sanders with regard to qualifica- 
tions, especially when the position to be filled is con- 
sidered, as her Western Australian Master of Education 
degree and her current studies in London University are 
both highly relevant to teacher development. She has less 
experience in teacher development in general than Mr 
Sanders although equal to Mr Bond in the Tribunal's 
view. Ms Sherwood has a decided advantage in relevant 
qualifications over Mr Bond and Mr Sanders who, in 
turn, has an edge over Mr Bond and Ms Sherwood in 
experience. In our view Ms Sherwood exhibits more 
aptitude than either Mr Bond or Mr Sanders for the 
position to be filled. 

The Tribunal considers that all of these appellants are 
of a high calibre and could discharge the duties of the 
position efficiently and, we are required to differentiate 
between well qualified and experienced teachers. 
Therefore, after lengthy consideration of all aspects of 
efficiency, the Tribunal is of the view that Ms Sherwood, 
by the narrowest of margins, is able to demonstrate that 
her efficiency for this position is superior to that of Mr 
Bond and Mr Sanders. 

Accordingly, the appeal by Ms L. Sherwood is upheld, 
and the appeals by all the other parties are dismissed. 

Appeal 
No. 

PSA 419/85 
PSA 569/85 

PSA 570/85 

PSA 571/85 
PSA 572/85 

PSA 573/85 
PSA 574/85 

PSA 575/85 
PSA 576/85 

PSA 577/85 
PSA 578/85 
PSA 579/85 
PSA 580/85 

PSA 581/85 
PSA 582/85 
PSA 583/85 
PSA 584/85 
PSA 585/85 
PSA 586/85 

Item No. 

Mary Gwendoline AERTS 
Kim RYPP 

Julie ST ANGER 

Engelina PASSCHIER 
Janet TRAYLEN 

Kathleen TONGA 
Cora Cherry HERRINGTON 

Gina ROGGIO 
Judith KAYE 

Sonya Anne ANTONOW 
Pamela SNOOK 
Melanie Jane HILL 
Suzanne MARTIN 

Ailsa Margaret BEAMISH 
Lisa Christine GREEN 
Megan ALLEN 
Heather SHIPWAY 
Cheryl COLLIER 
Lisa Rosemary BRAY 

Decision 

Dismissed 
Dismissed for want of 
prosecution 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 

* With effect from the beginning of the first pay period commencing on or after the Effective Date. 
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Appeal 
No. 

PSA 587/85 
PSA 588/85 
PSA 589/85 
PSA 590/85 
PSA 591/85 
PSA 592/85 
PSA 593/85 
PSA 594/85 
PSA 595/85 
PSA 596/85 
PSA 597/85 

PSA 598/85 
PSA 599/85 
PSA 600/85 
PSA 601/85 
PSA 602/85 
PSA 603/85 
PSA 604/85 

PSA 605/85 
PSA 606/85 
PSA 607/85 
PSA 608/85 
PSA 609/85 
PSA 610/85 

PSA 611/85 
PSA 612/85 

PSA 613/85 
PSA 614/85 
PSA 615/85 
PSA 616/85 
PSA 617/85 
PSA 618/85 
PSA 619/85 
PSA 620/85 
PSA 621/85 
PSA 622/85 
PSA 623/85 

PSA 624/85 

PSA 625/85 
PSA 626/85 
PSA 627/85 
PSA 628/85 
PSA 629/85 
PSA 630/85 
PSA 631/85 
PSA 632/85 
PSA 633/85 

PSA 634/85 

PSA 635/85 

PSA 636/85 
PSA 637/85 
PSA 638/85 

PSA 639/85 

Item No. Decision 
Effective 
Date* 

Jennie COX 
Lynette FIELD 
Wendy LEE 
Teresa 1. EWING 
Natalie PURSLOWE 
Catherine MALLOCH 
Dianne MASLIJ 
Jacquilyn RADICI 
Debbie SCHMOOK 
Maria ROSEINGRAVE 
Sandra ALAVARKIS 

Karin O'MEARA 
Janet BROUN 
Anela DEL BORRELLO 
Kathleen Margaret BUNN 
Jacqueline JANKOWSKI 
Merryl Lee FERGUSON 
Lissa Gaye COLEMAN 

Margaret Leone BARRON 
Robin Anne MARWICK 
Vicki THOMAS 
Jennifer GRATWICH 
Dawn BELL 
Sharon TRACEY 

Jo-Anne WILLMER-STILES 
Cheryl McNAUGHT 

Narelle G. ARMSTRONG 
Suzette Maria BROOKES 
Christine COSGROVE 
Vivien Elaine SUTHERLAND 
Sharon PERIBONIO 
Lynnette Anne TATAM 
Shirley Anne DE LONGUILLE 
Debra May BINDON 
Nola Kay HINKLEY 
Christina Helene O'CALLAGHAN 
Jill M. COCLIFF 

Faye TURNER 

Helene F.M. GLASS 
Ann-Marie GELING 
Erin RUMMER 
Rowena McINNES 
Gaye GLASKIN 
Carolyn HOLDEN 
Joanne GATTI 
Dianne JOSS 
Susan TAYLOR 

Julie ANTHONY 

Jennifer Susan OSBOINE 

Julie Ellen BURROWS 
Jillian PROUD 
Noela Gaye KEEBLE 

Bethwyn ALLEN 

* With effect from the beginning of the first pay period commencing 

Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed for want of 
prosecution 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed for want of 
prosecution 

on or after the Effective Date. 



66 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 801 

Appeal 
No. 

PSA 640/85 
PSA 641/85 

PSA 642/85 
PSA 643/85 
PSA 644/85 
PSA 645/85 

PSA 646/85 
PSA 647/85 
PSA 648/85 

PSA 649/85 
PSA 650/85 

PSA 651/85 
PSA 652/85 

PSA 653/85 
PSA 654/85 
PSA 655/85 

PSA 656/85 

PSA 657/85 

PSA 658/85 

PSA 659/85 

PSA 660/85 

PSA 661/85 

PSA 662/85 
PSA 664/85 

PSA 665/85 
PSA 670/85 
PSA 674/85 

PSA 737/85 
PSA 741/85 
PSA 749/85 
PSA 802/85 
PSA 812/85 
PSA 813/85 
PSA 814/85 
PSA 817/85 
PSA 834/85 

PSA 846/85 

PSA 848/85 

PSA 863/85 
PSA 865/85 
PSA 866/85 
PSA 870/85 
PSA 871/85 
PSA 882/85 
PSA 908/85 
PSA 913/85 
PSA 930/85 

Item No. 

Jennifer LONG 
Jenena GOODVIN 

Catherine STEELS 
Sharon Elizabeth WISEMAN 
Angela TASCONE 
Beverley WARD 

Amanda SLEE 
Lillian SERAFINI 
Darlene May Georgina KING 

Jenni Anne POWELL 
Megan CHAMBERS 

Julie Kay HART 
Jann McCLELLAND 

Catherine NELSON 
Jane L.I. JUBBS 
Sharon BRUHN 

Robin McWILLIAMS 

Rosemary BENNETT 

Beryl HOWLETT 

Nicki RODDA 

Caroline DURWARD 

Tania MAISEY 

Wendy TWINE 
Lorraine Elizabeth Jane KAY 

Renata LAWRENCE 
Jill LONGMORE 
Pamela Doreen KERR 

Bernard Francis BEATON 
John Desmond MILLER 
Robert Alan STRATTON 
Peter Ewen SINCLAIR 
Morris Victor COUPAR 
Harry J. LAUK 
James John CANTWELL 
Robert Denis TAYLOR 
Stephen SEEDS 

Margaret Helen HENDERSON 

John SYLWESTRZAK 

Judith Elizabeth McDONNELL 
Graham Clive I VERY 
Neil Don BOLTON 
William PHILLIPS 
Kenneth Eric STREET 
Barbara J. HORNER 
Fernando FERRANTE 
Keith A. AUSTIN 
Andrew L. TALBOT 

41 50305 
19 3141 
83926 
93877 
130321 
007882 
130310 
106940 
47 37503 

P211928 

P032438 

060380 
025537 
026104 
PI04267 
PI04279 
P032451 
P106471 
3/1037 
2/5352 

Decision 

Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed for want of 
prosecution 
Dismissed for want of 
prosecution 
Dismissed for want of 
prosecution 
Dismissed for want of 
prosecution 
Dismissed for want of 
prosecution 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed 
Withdrawn by leave 
Dismissed 
Withdrawn by leave 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed for want of 
prosecution 
Dismissed for want of 
prosecution 
Dismissed for want of 
prosecution 
Withdrawn by leave 
Withdrawn by leave 
Withdrawn by leave 
Withdrawn by leave 
Withdrawn by leave 
Withdrawn by leave 
Withdrawn 
Withdrawn 
Withdrawn 

Effective 
Date* 

* With effect from the beginning of the first pay period commencing on or after the Effective Date. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 876 of 1985. 

Between C. Allan Mathie, Applicant and Chairman, 
Public Service Board, Respondent. 

Mr G. Hoare on behalf of the Applicant. 
Mr G. Stafford on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THIS MATTER seeking reclassification of a public 
service item was, in common with others, lodged on 31 
October 1985. As previously announced, I am not pre- 
pared to proceed with the matter and pursuant to section 
27 (1) I exercise my powers to decline to do so. In 
particular, I am not prepared to fix an operative date for 
any reclassification which might come out of the matter 
as of the date of lodgement. I say that for the following 
reasons. 

It just does not make practical sense to alter ones 
classification and therefore salary in the middle of a pay 
period. The established practice for matters of this 
nature is that any reclassification operates from the first 
pay period commencing on or after the date of 
lodgement of the application, irrespective of when the 
matter is heard. In this matter that would be on or after 1 
November 1985 and the item would therefore be 
classified in the equivalent band under the new 1985 
salary Agreement which operates from that date. Thus 
this claim can only produce a result in terms of broad 
banding; no payment will be paid under the now expired 
Agreement. 

The Public Service Board later this month intends to 
issue a new determination under the new Agreement. The 
Board and the Association have reached an under- 
standing which will enable public servants to apply for 
reclassification effective from 1 November 1985 and 
until that determination issues all claims involving broad 
banding will be held in abeyance, an understanding 
which I hasten to say I regard as sensible. The result is 
that this application in common with others lodged on or 
after 19 October 1985, is in the same position as those 
who await the new determination. The transition pro- 
visions under the new Agreement protect only those who 
were appointed to a classification prior to its date of 
implementation. Any reclassification of this item arising 
out of these proceedings cannot fall within that formula. 
To deal with this matter now would therefore be at best 
an academic exercise. There is no point in that. Indeed it 
has the potential to mislead and confuse, certainly for 
those who do not have a broad knowledge of the Act and 
the new Agreement. 

It was in an effort to overcome this problem that the 
Association asked for the operative date in this matter 
and those lodged after 18 October 1985 to be fixed as at 
the date of lodgement. To accede to that request in the 

circumstances would be perverse in the extreme. I would 
be surprised if any one looking at the matter objectively 
would think otherwise. The result would be that two 
separate applications could be brought which effectively 
challenges on successive days the appropriate classifica- 
tion for the item in question when in that time there has 
been no change in the duties. Indeed there is reason to 
believe that in this case, as in some others, the 
information relied upon to support the reclassification 
would be identical on each occasion. The understanding 
reached by the Association and the Board guarantees a 
retrospective date for reclassifications under broad 
banding. Moreover, I am prepared to adopt a liberal 
interpretation to that part of the Regulations which 
might otherwise prevent a fresh application to the 
Commission inside the 12 month period. In all the 
circumstances it is simply asking too much to request that 
this item be reclassified earlier than would normally be 
the case. A concession has already been made to the 
applicants for reclassification by guaranteeing an 
operative date at the first pay period after the date of 
lodgement, irrespective of when the matter comes on for 
hearing. In the main, applications dealt with in the 
Commission have an operative date which is fixed by the 
date of hearing. To make yet a further concession cannot 
be justified. 

I am prepared to treat this matter as a claim for 
reclassification in respect of broad banding as in reality it 
is having regard to the usual operative date, but that is 
not a course which the Applicant wants me to adopt and I 
can understand that. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 876 of 1985. 

Between C. Allan Mathie, Applicant and Chairman, 
Public Service Board, Respondent. 

Order. 
HAVING heard Mr G. Hoare on behalf of the Applicant 
and Mr G. Stafford on behalf of the Respondent, the 
Commission, constituted by a Public Service Arbitrator, 
pursuant to the powers conferred on it by section 27 (1) 
of the Industrial Relations Act 1979, hereby orders — 

That the Application be dismissed. 

Dated at Perth this 11th day of March 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 


