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FULL BENCH — 

Appeals against decision 
of Commission — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1184 of 1985. 

Between Coventry Group, Appellant and Australasian 
Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, Western 
Australian Branch, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Senior Commissioner G.G. Halliwell. 

The 24th day of April 1986. 

Mr M. Crofts on behalf of the appellant. 
Dr J. Crouch on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against the 
decision of the Commission (Salmon C.) whereby an 
order was made that the appellant, Coventry Group 
(described in the proceedings below as "Coventry 
Motors"), pay to Robert Llewellyn Reilly the sum of 
$2 275.20. 

The order arose out of a claim by the respondent, the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
Australian Branch, on behalf of Mr Reilly who had been 
employed by the applicant and was made redundant. The 
claim was not settled by agreement and was referred to 
the Commission on the basis that Mr Reilly had been 
employed for over 30 years and having become 
redundant he should be compensated at the rate of 1 Vi 
weeks' pay at the tradesman's rate for each year of his 
service. 
47611—1 

The matter was determined on a quite different basis 
to that which was claimed. $2 275.20 represented what 
the Commission considered was a fair payment in Mr 
Reilly's case 

.. . having regard for the length of his service, the 
obvious esteem in which he was held by the 
respondent and the loyalty and application which 
gave rise to that esteem. I also have regard for the 
fact that he was offered an ex gratia payment which 
was subsequently withdrawn. 
(66 WAIG 102 at 103.) 

This appeal is brought on the following grounds: 
1. The Commission erred in giving undue 

recognition to the standard of the Australian 
Commission in the absence of submissions and 
evidence to justify the adoption of the reasoning of 
the Full Bench in relation to that matter. 

2. Notwithstanding the above the Commission 
erred in concluding that the applicants circum- 
stances were such that would entitle him to the 
highest amount prescribed under the Australian 
Commission's order. 

3. The Commission erred in concluding that the 
circumstances justified a compensatory payment in 
view of the fact that the respondent had done 
everything it could be reasonably expected to do for 
the applicant. 

At the time this claim was heard there was no settled 
basis for compensation for redundancy within this 
jurisdiction, each claim was to be considered on its own 
merits. In each case it was necessary that there be an 
assessment of the hardship or loss which is consequent 
upon the termination of employment on the ground of 
redundancy. That calls for a consideration of the facts 
relating to the situation of the employer as well as those 
of the employee. 

In this case Mr Reilly was paid for annual and long 
service leave which had accrued and there was no basis 
for payment of compensation in the nature of pro rata 
long service leave as the Commission has frequently 
ordered. By paraphrasing the Commission's findings it is 
possible to identify the factors which sustained the 
decision to order payment of $2 275.20. Firstly, Mr 
Reilly's circumstances would entitle him to the highest 
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amount payable if the Australian Commission's order 
had been applicable to him and it is fair to apply that 
standard to him because of his long and valued service. 
Secondly, the employer offered $2 OCX) as a form of 
compensation for the loss of employment irrespective of 
alternative employment and unfairly withdrew the offer. 

By implication the Commission has accepted, without 
evidence on the point, that the standard of the Australian 
Commission is fair. That standard emanates from a 
decision of the Full Bench of the Australian Conciliation 
and Arbitration Commission in the Termination, 
Change and Redundancy Case (print F6230) and it pre- 
scribed payment for redundancy according to a 
predetermined formula including eight weeks' pay for a 
period of continuous service of four years and over. 
Ground 1 of the appeal asserts that the Commission 
erred in uncritically adopting the standard. I have 
difficulty with other aspects of this case but I believe 
there was scope here for the Commission to make a valid 
comparison with what was thought to be fair for metal 
tradesmen elsewhere since Mr Reilly was employed for 
over 30 years and he was in fact paid as a metal 
tradesman to whom a prescription of eight weeks' pay 
for four years' continuous service and upwards then 
applied Federally and has since been applied to the State 
Metal Trades (General) Award. 

Prima facie Mr Reilly would be entitled to the highest 
amount prescribed by the standard but the Australian 
Commission's order permits an employer to make 
application for the general pay prescription to be varied 
if the employer obtains acceptable alternative employ- 
ment for an employee. The thrust of Ground 2 of the 
appeal is that the Commission merely adopted the 
standard of the Australian Commission instead of taking 
account of the evidence which was before the 
Commission relating to the circumstances of the 
particular individual. The Commission observed that an 
individual's circumstances can be ascertained more 
readily and accurately than those of employees in an 
industry yet there was no analysis of the individual 
circumstances beyond that outlined in the reasons. The 
Commission considered that the circumstances justified 
adoption of the standard of the Australian Commission. 

It is the appellant's contention that in cases such as this 
the Commission generally takes into account such 
factors as length of service, likelihood of continuation in 
employment, the employee's domestic situation, length 
of notice given, loss of service towards long service leave, 
whether the employee has gained alternative employ- 
ment, whether he has done so by his own or his 
employer's efforts, the cause of the redundancy and the 
employee's own circumstances. These are matters which 
are commonly taken into account and it may be that 
other matters are relevant as well. 

The appellant submitted that in this case the 
Commissioner did not take a balanced view of all the 
relevant matters and in particular has not accorded due 
weight to the employer's efforts to minimise the hardship 
suffered by Mr Reilly. 

There was evidence which would indicate that the 
appellant lost a franchise and had to close down its 
operation, that all of those employees at Mr Reilly's 
workplace were made redundant and action was then 
undertaken which made it possible for staff to go to 
employment with other organisations. One such 
organisation was Morgan Equipment which is the place 
to which Mr Reilly eventually opted to go for employ- 
ment. It also appears that originally the appellant did not 
intend to make a redundancy payment at all but made an 
offer to pay $2 000, conditional upon the offer being 
withdrawn if the union brought a claim against the 
appellant. The motive for the offer was, it appears, to 
avoid spending time in conferences or Commission 
proceedings. There was evidence also that the appellant 
had not secured alternative employment when the offer 
was made and the appellant thought that $2 (XX) was 
reasonable compensation considering Mr Reilly's 
circumstances. When the claim for payment for 

redundancy was brought against the appellant, by the 
union, it arranged that a job within the appellant's group 
of companies be offered to Mr Reilly to compensate for 
the loss of his original employment. The alternative 
employment was to be at the same pay and with retention 
of the 31 years' service which he had accumulated and 
without loss of any other entitlement. Although the 
appellant was unaware of it, Mr Reilly had, at that time, 
a firm offer to go to another job and he declined the job 
which was offered to him and took up employment with 
Morgan Equipment on terms similar to those on which 
he had previously been employed. 

The Commission does not appear to have accepted any 
contrary version of the evidence, indeed it went so far as 
to expressly recognise the force of the appellant's 
argument so far as it was based on earlier cases within the 
Commission. 

In Bevron Fibreglass Pty Ltd v. Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
(64 WAIG 6 at page 7) it was pointed out in reference to 
calculating the amount to be paid to an employee made 
redundant that: 

... In each case it is a matter for the discretion of 
the tribunal and the question raised by the appeal is 
whether the discretion has been properly exercised. 
It will not have been properly exercised unless it has 
been exercised according to "equity" that is by 
giving fair weight to the elements of merit attaching 
to the situation of the employer as well as that of the 
employee. 

It can be seen that the efforts of the appellant to 
mitigate Mr Reilly's hardship had little or no effect upon 
the decision which was reached by the Commission. On 
the contrary the Commission has placed great 
significance on the withdrawal of the offer which was 
interpreted as taking away from Mr Reilly something it 
was intended he should have, irrespective of new 
employment. That was thought to be unfair and was 
accorded considerable weight in reaching the decision. 

It was revealed at the hearing before the Commission 
that $2 000 had again been offered by the appellant 
without prejudice in order to settle the matter in the 
section 44 conference. It is plain from the reasons that 
the Commission considered $2 000 to be the appellant's 
estimate of what was fairly due to Mr Reilly as 
compensation for 31 years of diligent service. It is equally 
clear that the claim, which as formulated, sought a much 
larger sum, found little favour with the Commission. 
Such considerations may have favoured a decision that 
$2 000 would be fair compensation but for the fact that 
the Commission found it appropriate to award without 
adjustment the highest amount prescribed by the 
standards of the Australian Commission's order. There 
was little difference between the amount awarded and 
the amount which was taken to be the employer's 
estimate of fair compensation. In my opinion the 
Commission failed to pay due regard to the efforts of the 
employer, but in view of the foregoing I am doubtful that 
this has affected the exercise of discretion, otherwise I 
should have thought it appropriate to remit the case to 
the Commission for further hearing and determination. 
In the light of the foregoing observations I propose that 
the appeal be dismissed. 

THE CHIEF COMMISSIONER: This is an appeal by 
the Coventry Group against a decision of the Commis- 
sion to award Mr R.L. Reilly a sum of $2 275.20 as 
redundancy compensation following the termination of 
his employment in September 1985 after some 31 years' 
service with that company. 

The grounds of appeal are as follows — 
1. The Commission erred in giving undue 

recognition to the standard of the Australian 
Commission in the absence of submissions and 
evidence to justify the adoption of the reasoning of 
the Full Bench in relation to that matter. 
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2. Notwithstanding the above the Commission 
erred in concluding that the applicants circum- 
stances were such that would entitle him to the 
highest amount prescribed under the Austrahan 
Commission's order. 

3. The Commission erred in concluding that the 
circumstances justified a compensatory payment in 
view of the fact that the respondent had done 
everything it could be reasonably expected to do for 
the applicant. 

In relation to the first appeal ground I cannot accept 
that the recognition which the Commission gave to the 
decision of the Australian Conciliation and Arbitration 
Commission in the Termination, Change and 
Redundancy Case was "undue". That decision and the 
resultant amendment to the Federal Metal Industry 
Award are, as stated by the Commission in Court Session 
in its May 1985 Redundancy case decision, matters of 
industrial fact and may be taken into consideration by 
the Commission in dealing with particular cases of 
redundancy (65 WAIG 884). It seems to me that the 
conditions which apply to similar workers employed 
under the "parent" Federal award must weigh heavily in 
any consideration of what is appropriate redundancy 
compensation in a case such as this. The plain fact is that 
if the appellant in these proceedings had been bound by 
the Federal award Mr Reilly would have been entitled to 
the amount awarded by the Commission. In the circum- 
stances I would view the recognition given to the Federal 
decision by the Commission as quite fitting. 

Although the Commission did not embark upon a 
discussion on the intrinsic merits of the redundancy 
payment formula of the Federal award I do not consider 
that it would be inferred that he adopted it uncritically. 

By the time the Speaking To The Minutes had taken 
place and before his Supplementary Reasons for 
Decision had issued Salmon C. had been one of a five 
man bench which had concluded the hearing of a case of 
"mammoth proportions" for the adoption of the 
Federal redundancy standard into the State Metal Trades 
Award and whose decision had been reserved and it was 
most unlikely that he would have embarked upon a 
philosophical debate on the inherent merit of the Federal 
decision in those circumstances. 

Having outlined the arguments of the parties and 
having mentioned the line of cases decided by the 
Commission commencing with Ingles it appears to me 
that in the Commissioner's judgment the Federal yard- 
stick was seen to be the most appropriate in all of the 
circumstances and I see nothing untoward in that 
exercise of discretion. Indeed, since this decision was 
given the Commission in Court Session has amended the 
Metal Trades Award 1966 in the same terms as the 
Federal award. I would dismiss appeal ground 1. 

Likewise I would dismiss appeal ground 2. I have 
already stated that if Mr Reilly had been employed under 
the Federal award his circumstances were such that he 
would have been entitled to the highest amount pre- 
scribed under the Australian Commission's order. It 
would have required an application by the employer to 
the Commission to have the general severance pay pre- 
scription varied "if the employer obtains acceptable 
alternative employment for an employee''. [Clause 42 (d) 
— Federal Metal Industry Award] I agree with Salmon 
C. that the provision in the Federal award does not mean 
that an employer will necessarily be freed from paying 
the prescribed amount to an employee who takes up new 
employment obtained for him by the employer. Whether 
the general severance pay prescription is varied would 
depend upon the circumstances of the case. The 
discretion is left with the Commission. It is not without 
significance that, as stated by Mr Crofts, no applications 
have been heard in the Federal Commission pursuant to 
this provision and a considerable time has now elapsed 
since the Federal Metal Industry Award was varied. At 
the very least one could say that it is not the norm for the 
variation of the Federal prescription whenever an 

employer obtains an acceptable alternative position for a 
former employee. Having regard for the extent of 
secondary industry in the Eastern States, I think it fair 
enough to presume that redundancies have taken place in 
organisations covered by Federal awards since the 
Federal Termination, Change and Redundancy case and 
that employers have obtained acceptable alternative 
employment for former employees. In the circumstances 
of the instant case the Commissioner decided that no 
deduction from the formula was warranted on account 
of the employer's action with respect to alternative 
employment and I consider that such decision was 
reasonably open to him in the exercise of his discretion. 

Little further needs to be said in relation to appeal 
ground 3. There is no doubt that the employer tried to 
mitigate the severity of Mr Reilly's job loss. However, 
there is really nothing remarkable in an employer doing 
his best to assist an employee whom he is forced to 
retrench after 31 years of diligent service. 

I would dismiss the appeal. 

THE SENIOR COMMISSIONER: I have had the 
advantage of reading the reasons for decision of His 
Honour the President and the Chief Commissioner. I 
concur in those reasons and have nothing to add. 

THE PRESIDENT: The unanimous decision of the Full 
Bench is that the appeal be dismissed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1184 of 1985. 

Between Coventry Group, Appellant and Australasian 
Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, Western 
Australian Branch, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Senior Commissioner G.G. Halliwell. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 18th day of March 1986 and having 
heard Mr M. Crofts on behalf of the appellant and Dr J. 
Crouch on behalf of the respondent and the Full Bench 
having reserved judgment on the matter and judgment 
being delivered on the 24th day of April 1986 wherein the 
Full Bench unanimously dismissed the appeal and gave 
reasons therefor, it is this day, the 24th day of April 1986 
ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 



846 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 66 W.A.I.G. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 19 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Appellant and 
Ansett Transport Industries (Operations) Pty Ltd 
trading as Ansett Pioneer and Others, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner J.F. Gregor. 
The 23rd day of April 1986. 

Mr C.D. Panizza on behalf of the appellant. 
Mr R.H. Gifford on behalf of the respondents. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench in respect of an appeal against part of a 
decision by which the Commission refused to grant the 
appellant's claim to add to an award a new classification 
of "travel officer" with a rate of pay equivalent to that 
prescribed for a Grade 1 clerical employee under a 
Federal award, the Clerks (Domestic Airlines) Award 
1980. 

The grounds of appeal are of some length and are not 
repeated but shortly referred to in these reasons. 

The appellant applied to the Commission seeking in 
terms "an order to amend the Clerks (Commercial, 
Social and Professional Services) Award No. 14 of 
1972", inter alia by adding an industry "Tourist and 
Passenger Bus and Coachline Operators and Charter 
Services" and a new classification "Traffic Officer" 
(later amended to "travel officer") together with a rate 
of wage. 

Since the application related to an extension to an 
existing award the rate of wage fell to be determined by 
reference to the value of work already covered by the 
award as provided in Principle 10 (b) of the 
Commission's current wage fixing principles and, strictly 
speaking, it is questionable whether the application was 
properly conceived in that it claimed that the travel 
officer be paid not less than the rates applicable to traffic 
officers employed in accordance with an outside award. 

There were, of course, no provisions under the existing 
award which specifically covered the classification of 
travel officer and the Commission considered it relevant 
to apply the well settled rule which is applied in the 
making of first awards and is embodied in Principle 10, 
that prima facie the main consideration is existing rates 
and conditions. 

Mr Commissioner Fielding referred to a number of 
authorities and it is quite evident that he was fully aware 
of the nature and extent of the first award principle 
which he described as applicable in the circumstances 
before him. The primary ground of this appeal 
complains of the way in which the first award principle 
was applied to the material which was presented. Central 
to the success of the appellant's case below was that the 
Commission should accept the similarity of the work of 
travel officers when compared with that of like 
employees under the Federal award and then apply the 
rate from that award. That rested on the proposition that 
existing rates are the main consideration where there is a 
sufficient difference between occupations which are 
compared and where there is no such difference then the 
award containing the similar occupation shall be the 
guideline. That is an inversion of the first award principle 
which operates to aid this Commission in processing 
claims. The appellant called upon the authority of a 
decision of the Commonwealth Conciliation and 
Arbitration Commission in Federated Clerks Union of 
Australia v. Peko Mines (No Liability) (1961) 111 CAR 
899. The Commonwealth Commission was there fixing 
rates of pay under a new award, the General Clerks 

(Northern Territory) Award, and it determined that 
there was sufficient difference between the nature of 
occupations covered by various existing Federal awards 
relating to clerks and the occupations with which they 
were then concerned under the new award so as to make 
the Federal awards unsatisfactory as a guide to rates. The 
Full Bench of the Commission said at p. 916: 

... it would be neither just nor reasonable to 
ignore the rates which employers have chosen to pay 
even though the task of using them as a guide is 
difficult because of the many divergencies which 
exist. 

That reiterated the principle which has guided 
tribunals in the making of first awards and by which 
Fielding C. had judged the claim he was dealing with to 
be unacceptable. 

While it is a primary consideration the level of existing 
rates is not the sole consideration and it will be seen that 
the Commission considered it inappropriate to increase 
the wages already paid having regard to a number of 
other matters such as the diverse range of industries 
covered by current wage rates in the award and the 
possibility that claims for special rates might follow if a 
special rate was set for the travel officer. The practice in 
other States, other than South Australia, was observed as 
requiring similar officers to work under general awards 
without special rates of pay. These several considerations 
tended to affirm that the current rates were not only 
prima facie appropriate but were indeed actually 
appropriate on further consideration. 

In ground 2 of the appeal it is contended that refusal to 
grant special rates on the grounds which moved Fielding 
C. to refuse is contrary to section 26 of the Industrial 
Relations Act 1979. In our opinion, this overlooks the 
point which has been made on a number of occasions 
that wage fixing principles, which are not only guidelines 
but prescriptions for consistent and fair wage restraint, 
form part of the equity, good conscience and substantial 
merit of a case and there needs to be good reason why 
they should not be followed by individual 
Commissioners. We refer to what has been said in this 
connection in Amalgamated Metal Workers and Ship- 
wrights Union and Electrical Trades Union v. State 
Energy Commission (59 WAIG 494) and Catherine 
McAuley Centre — Day Care and Others v. Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch (64 WAIG 
1245). 

Evidence was adduced in the proceedings by which it 
was hoped to show that the work of ticketing clerks 
employed by Ansett Airlines was similar to that of 
ticketing clerks employed in work covered by the 
application. Fielding C., however, gained the impression 
that the work of the airline ticketers is more complex and 
diverse than that of tourist bus and coachline ticketers. 
According to the appellant that conclusion is against the 
weight of evidence. It is contended that the 
Commissioner should have accepted that their work was 
not sufficiently different and thus existing rates need not 
be applied, rather what is paid in the award under which 
similar work is performed should be the guideline. We 
have pointed out that we do not think the similarity of 
the tasks is relevant to the requirement that primary 
consideration be given to existing rates and we therefore 
do not think that anything turns upon the accuracy of the 
opinion of Fielding C. in this matter. The appellant did 
not demonstrate in what way the Commissioner 
misdirected himself in respect of the evidence. In the 
relevant passage of the Commissioner's reasons it is 
acknowledged that positions which have been compared 
are basically akin to each other but the comparison is 
thought to be unfair because one task is more complex 
and the work is done in separate industries. One might 
scrutinise the evidence and come to a different view but it 
would seem that the result would merely be a matter of 
degree. For the purposes of the appeal it therefore seems 
unnecessary to further consider what weight should have 
been attached to this finding. 
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Similarly it seems unnecessary to consider a further 
allegation that the Commission failed to give weight to 
submissions of the appellant and his own knowledge 
concerning the wage rate received under the Railway 
Officers Award in classifications similar to that of a 
travel officer. This relates to an observation contained in 
the Reasons for Decision that there was no indication 
that anyone performing clerical functions in the industry 
in Western Australia was in receipt of a wage of 
equivalent to or not much less than that paid to clerks in 
the airline industry. According to the appellant the 
Commissioner knew, or ought to have known, that 
railway officers employed in classifications similar to 
that sought were in fact paid more than clerks employed 
in similar positions by the airlines. It was conceded that 
this was not a critical ground of appeal and indeed if it 
was a finding against the evidence it has not been shown 
to be material to the Commission's decision not to depart 
from existing rates of pay, it being remembered that the 
appellant was mistakenly insisting that existing rates of 
pay and conditions were only to be applied when there 
was no better guide as to the appropriate conditions of 
employment and was insisting that the best guide was the 
rates provided in a Federal award. 

The parties to this appeal are in accord in respect of the 
need to include in the Clerks (Commercial, Social and 
Professional Services) Award, the matter appearing in 
the schedule of these reasons, that matter being intended 
for inclusion in the award and inadvertently omitted 
therefrom. We therefore propose to remit for the further 
consideration of the Commission that part of the case 
which relates to the inclusion of that matter in the award, 
otherwise the appeal will be dismissed. 

Order accordingly. 

Schedule. 
Clause 7.—Hours of Duty: Renumber subclause (1) of 

this clause as (1) (a) and add a new paragraph (1) (b) as 
follows:— 

(b) Provided that by agreement between the 
Union and the employer ordinary hours may be 
worked on five consecutive days including Saturday 
and Sunday in which case hours worked on 
Saturday and Sunday and before 7.00 a.m. and after 
6.00 p.m. shall be paid in accordance with the rates 
prescribed in Clause 8 of this award. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 19 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Appellant and 
Ansett Transport Industries (Operations) Pty Ltd 
trading as Ansett Pioneer and Others, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. HalliweU, 

and Commissioner J.F. Gregor. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 10th day of April 1986 and having 
heard Mr C.D. Panizza on behalf of the appellant and 
Mr R.H. Gifford on behalf of the respondents and the 
Full Bench having reserved judgment on the matter and 
judgment being delivered on the 23rd day of April 1986 
wherein the Full Bench unanimously found that, with the 
exception of the variation sought in respect of Clause 
7.—Hours of Duty of the Clerks (Commercial, Social 

and Professional Services) Award No. 14 of 1972, the 
appeal should be dismissed and gave reasons therefor, it 
is this day, the 23rd day of April 1986 ordered that:— 

1. That part of Application No. 145 of 1985 
which sought a variation to Clause 7.—Hours of 
Duty of the Clerks (Commercial, Social and 
Professional Services) Award No. 14 of 1972 be 
remitted to Commissioner G.L. Fielding for further 
consideration. 

.2. In all other respects, the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 159 of 1986. 

Between Max Winkless Pty Ltd, Appellant and Graham 
Lindsay Bell, Respondent. 

No. 167 of 1986. 

Between Max Winkless Pty Ltd, Appellant and Neville 
Gordon Bent, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Fielding, 
and Commissioner J.A. Negus. 

The 7th day of May 1986. 

Mr R.R. Cywicki (of Counsel) on behalf of the 
appellant. 

Mr G.G. Young on behalf of the respondents. 

Reasons for Decision. 
THE PRESIDENT: I publish herewith the unanimous 
reasons for decision of the Full Bench. The Appellant is 
and was at all material times the sole authorised dealer in 
this State for the sales, servicing and repair of Volvo 
trucks. At all material times it employed the Respondents 
to each of these appeals as mechanics. In or about 
October last, each of the Respondents was summarily 
dismissed for misconduct. The misconduct was said to 
have been disobedience of the Appellant's direction that 
"(a)ny Employees found working on Volvo products 
without Company's permission will be dismissed 
immediately for Wilful Misconduct" {sic). Both of the 
Respondents were alleged to have worked on a Volvo 
truck owned and operated by G.G. and M.J. Hearn 
Transport, a customer of the Appellant, early in October 
last, without the Appellant's permission. 

Each of the Respondents brought an application under 
section 29 (b) (i) of the Industrial Relations Act 1979 
claiming to have been unfairly dismissed and seeking 
reinstatement. The Commission upheld each claim. It 
found that in the case of the Respondent Bent, he did not 
do any work which contravened the directive and the 
Appellant was ordered to reinstate him in its employ. In 
the case of the Respondent Bell, the Commission found 
that he did work which contravened the Appellant's 
directive, but that it was done in good faith and in the 
belief that the directive had not been breached. The 
Commission thus ordered that he be re-employed 
although with a loss of entitlements which would other- 
wise have accrued to him prior to the hearing and deter- 
mination of the matter. 
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The Appellant appeals against both decisions 
principally on the ground that in each case the 
Commission was wrong in holding that both of the 
Respondents "had not deprived his employer of the 
mechanical work concerned" and should have found 
that the work carried out by them was work which ' 'may 
have been carried out by the employer in that there was a 
reasonable prospect that the employer would have 
received such work". In essence, the basis of both the 
appeals was that the Commission's finding was against 
the weight of evidence. A further ground of appeal was 
that the Commission erred in ordering reinstatement and 
should in each case have ordered that the Respondents be 
paid one week's wages in lieu of notice. It was argued 
that the master/servant relationship had been so 
damaged through lack of trust on the part of the 
Appellant as to be beyond repair. 

In our view none of the grounds in either of the appeals 
has been made out. The dismissal in each case was 
effected summarily for alleged misconduct and in the 
circumstances the onus was on the Appellant to establish 
on balance that the misconduct had in fact occurred (see: 
The Australian Workers Union v. Co-Operative Bulk 
Handling Ltd 59 WAIG 690 at 691, and Bristile Limited 
v. Brick, Tile and Pottery Union 62 WAIG 2926 and 
particularly at 2928 where it was said of summary 
dismissal for misconduct: "The employer in such a case 
must be able to establish an event authorising its 
unilateral termination of the contract. It is otherwise in 
the case of termination by notice because the event 
leading to termination is the notice prescribed in the 
contract itself. In such circumstances the onus is on the 
employee alleging unfairness to show that it is in fact 
so."). 

In the proceedings brought by Bell the case against him 
was largely speculative. It is fair to conclude, as did the 
Commission, that he performed work on a Volvo truck 
owned and operated by G.G. and M. J. Hearn Transport 
outside of his normal working hours and away from his 
usual workplace. But the Appellant's explanation of its 
directive against employees performing work outside the 
work place on Volvo vehicles suggests that it was not 
intended to apply strictly according to its terms. The 
Appellant's service manager, Angeloff, testified that the 
directive was to be interpreted as prohibiting work on 
Volvo vehicles which would otherwise ordinarily be per- 
formed by the Appellant. Plainly that makes sense. 
Taken literally the written directive issued by the 
Appellant would prevent work being performed on 
marine and motor car engines something over which the 
Appellant apparently has no interest. Furthermore, one 
would not expect it to be the case that an employee who 
for example owned a Volvo truck, could not do work on 
it without the Appellant's permission. Once that 
interpretation is accepted there is no reliable evidence 
that the work performed by Bell was work which 
ordinarily would have come to the Appellant, or that 
there was a "reasonable prospect" that the Appellant 
would have received the work. Indeed such evidence as 
there is suggests otherwise. 

Although it is clear that G.G. and M.J. Hearn 
Transport were good customers of the Appellant and 
frequently had their Volvo trucks serviced by the 
Appellant, it is equally clear that the firm employed a 
mechanic who it seems, performed routine mechanical 
repairs outside the warranty period on its Volvo trucks. 
It is not the case that all the mechanical repairs to the 
firm's Volvo trucks were performed by the Appellant. 
On the days on which Bell was seen at the premises of 
G.G. and M.J. Hearn Transport and of which the 
Appellant complains, the evidence suggests that he was 
summoned by the firm's proprietors to assist the 
mechanic finish work which he had begun. The decision 
to start the work and purchase the parts necessary to 
complete the job had already been made and made 
independently of Bell. It was work which Mrs Hearn 
testified the firm would not have had done by the 
Appellant. There was no evidence to contradict that and 

in our opinion far from Bell disobeying a lawful order of 
the Appellant, the evidence suggests that he did not 
disobey the directive at all. Certainly the evidence does 
not suggest that the Appellant has made out its allegation 
that Bell was guilty of misconduct justifying summary 
dismissal. 

In the proceedings brought by Bent, there was even 
less evidence to suggest that he was guilty of misconduct. 
All he did as the Commission found, was to momentarily 
assist Bell and the mechanic install a radiator in the 
Volvo truck. Mrs Hearn testified that this was work that 
the firm would not otherwise have had done by the 
Appellant but rather by a specialist radiator service 
centre. We consider the Commission was well justified in 
finding that Bent had not misconducted himself as 
alleged. 

Equally, the Appellant's contention that both of the 
Respondents should not be re-employed is without 
substance. The question of whether an employee found 
to have been unfairly dismissed should be reinstated or 
not is largely a discretionary judgment for the 
Commission at first instance. In matters such as this, the 
principles expounded by the High Court in House v. R. 
(1936) 55 CLR 299 and restated in Gronow v. Gronow 
(1980) 144 CLR 513 are apposite; that is, where there is a 
discretion the appellate tribunal "must be well satisfied 
that the primary judge was plainly wrong, his decision 
being no proper exercise of his judicial discretion" (per 
Stephen J. at page 519). That is all the more so in the case 
of the Commission where by reason of the nature of its 
jurisdiction there is scope for a wider exercise of 
discretion than is often the case in the common law 
courts [see: AWU v. Poon Brothers (WA) Pty Limited 
(1983) 25 AILR 375]. 

Nothing said by the Commission at first instance, nor 
anything said on the occasion of these appeals leads us to 
believe that the Commission's discretion has miscarried. 
The Industrial Relations Act 1979 in providing for rein- 
statement provides a remedy which is not available at 
common law and which would not otherwise be 
available. Indeed we are of the opinion that the prime 
objective of section 29 (b) (i) of the Act is to ensure that 
the continuity of employment is not disturbed unfairly. 
Reinstatement should thus be seen as the primary remedy 
afforded by the subsection. Where as here, the dismissal 
has been found to be unfair, in our view the Commission 
should look to reinstatement of the employment unless 
there is good reason to do otherwise. Traditionally, that 
has been the approach adopted in proceedings of this 
nature in this Commission and on others (see: Cliffs 
Western Australian Mining Company Pty Limited v. the 
Association of Engineers, Surveyors and Draftsmen of 
Australia Union of Workers, Western Australian 
Division (1978) 58 WAIG 1067, and see too: G.J. Coles 
and Co Ltd v. Pietruszka (1983) 4 IR 329]. The section 
should not be used principally as a means of recovering a 
financial reward in preference to recovering lost employ- 
ment. There would otherwise be little point in the 
legislature giving to the Commission jurisdiction which 
to a large degree already exists in the common law courts. 
This is not to say that reinstatement should be automatic 
in cases of unfairness [c.f. In re Public Service 
Association of New South Wales and Public Service 
Board re Ristall (1979) AR (NSW) 357], It has long been 
recognised that reinstatement should not be ordered 
where it is impractical, nor where management has a 
genuine distrust and lack of confidence in the employee, 
nor if reinstatement would adversely affect staff morale 
or general discipline [see for example: In re Wellcome 
Australia Limited re dismissal 1980 AR (NSW) 831; In re 
Maitland Abattoirs re dismissal 1980 AR (NSW) 185 and 
In re City of Lithgow RSL Club Limited re refusal to 
employ 1979 AR (NSW) 501], In other words reinstate- 
ment should not be contemplated without full regard for 
the consequences and that we take to be the import of the 
views expressed in Slonim v. Fellows (1984) 8 IR 175 by 
Wilson J. at 181 that the power to order re-employment 
"will always be a power to be exercised with caution 
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having regard to the circumstances of the case". 
However, it has frequently been said that reinstatement 
is not to be avoided simply because of the mere 
probability of discomfort or embarrassment in the work 
place [see: Varney v. Laura Ashley (Australia) Pty Ltd 
(1980) 47 SAIR 133 and see too: Cliffs Western 
Australian Mining Company Pty Limited v. the 
Association of Engineers, Surveyors and Draftsmen of 
Australia Union of Workers, Western Austalian 
Division (1978) (supra). In the instant appeals the 
evidence does not reveal that there was any intention to 
undermine the Appellant's business or that there was 
otherwise any disloyalty on the part of the employees in 
question. They were as the Commission found doing 
work which the indications are would not have been 
performed by the Appellant in any event. Moreover, they 
came to do the work not for the purposes of private gain 
but in the case of Bell, because he had a long standing 
friendship with the proprietors of G.G. and M.J. Hearn 
Transport and had been asked to help out. In the case of 
Bent, he simply went to see his friend Bell to discuss a 
matter of mutual concern relating to motor cycles and 
whilst there was called on briefly to help install a 
radiator. Neither displayed any desire to undermine the 
Appellant's business as the Commission at first instance 
observed and we do not think it inappropriate that they 
be re-employed as indicated in the Commission's order 
of 17 February 1986. 

We would therefore dismiss each of the appeals. 
Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 159 of 1986. 

Between Max Winkless Pty Ltd, Appellant and Graham 
Lindsay Bell, Respondent. 

No. 167 of 1986. 

Between Max Winkless Pty Ltd, Appellant and Neville 
Gordon Bent, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Fielding, 
and Commissioner J.A. Negus. 

Order. 
THESE MATTERS having come on for hearing before 
the Full Bench on the 3rd day of April 1986 and having 
heard Mr R.R. Cywicki (of Counsel) on behalf of the 
appellant and Mr G.G. Young on behalf of the 
respondents and the Full Bench having reserved 
judgment on the matters and judgment being delivered 
on the 7th day of May 1986 wherein the Full Bench 
unanimously dismissed the appeals and gave reasons 
therefor, it is this day, the 7th day of May 1986 ordered 
that the appeals be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 165 of 1986. 

Between Victor Bartell, Appellant and Hon Minister for 
Education, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner W.S. Coleman. 

The 16th day of May 1986. 

Mr H.N.H. Christie (of Counsel) on behalf of the 
appellant. 

Mr R.E. Cock (of Counsel) on behalf of the 
respondent. 

Reasons for Decision. 
THE PRESIDENT: These are the reasons for the 
unanimous decision of the Full Bench. The appellant was 
injured in the course of his employment with the 
respondent on 16 November 1984. As a result he was for 
a time totally incapacitated for work and received a 
weekly payment of compensation during the incapacity 
equal to his weekly earnings in accordance with the 
Workers' Compensation and Assistance Act 1981. 

After some nine months he received a notice from the 
respondent which led to compensation being reduced on 
the basis of partial incapacity in accordance with the Act 
from 3 September 1985. Before the reduction came about 
the appellant endeavoured to return to his employment 
with the respondent and to this end on all but two days 
on which he was incapable he attended at his place of 
employment and presented for work. He was however 
unable on the basis of medical advice to perform all of 
the duties which were normally required of him and the 
respondent through its servant declined to permit the 
appellant to perform any work even though he was pre- 
pared to work at his job to the best of his ability. 

The appellant was thus placed in the position where his 
compensation was reduced from $318.50, the amount of 
his weekly earnings, to $123.70, a sum calculated by 
reference to the amount by which those weekly earnings 
exceeded the amount which he was able to earn in some 
suitable employment. 

Application was made under section 29 (b) (ii) of the 
Industrial Relations Act 1979 which permits a claim by 
an employee that he has not been allowed by his 
employer a benefit not being a benefit under an award or 
order to which he is entitled under his contract of service. 
The basis of the claim was that from 26 August 1985 the 
appellant had been available and willing to work and that 
his contract of service with the respondent subsisted and 
he was entitled to payment of the difference between the 
amount of weekly earnings $318.50 and the weekly 
payments of $123.70 paid by the respondent. In the alter- 
native it was claimed [pursuant to paragraph (i) of 
section 29 (b)] that if the respondent's refusal to permit 
the appellant to work and its failure to pay the weekly 
wages amounts to termination of the contract of 
employment, which was denied, then the appellant was 
unfairly dismissed and claimed reinstatement and 
compensation. 

The Commission found that the contract of service 
subsisted but that there was no contractual entitlement to 
the difference between weekly earnings of $318.50 and 
weekly payments of $123.70 which had not been allowed. 
It took the view that the contract of service was still on 
foot but payments under the contract are suspended, 
being replaced by the payments prescribed under the 
Workers' Compensation and Assistance Act 1981. 
Under that Act and subject to compliance with its terms 
weekly payments of compensation for incapacity for 
work on the basis of weekly earnings are required to 
commence and continue in accordance with those terms 
and in that sense the weekly wages which an employee 
may otherwise have earned is supplanted by payment of 
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compensation, although in the case of compensation for 
partial incapacity he receives less than his wages on the 
assumption that he is capable of earning a weekly 
amount in some suitable employment. In this case it 
appears it was assumed that the appellant could earn the 
minimum weekly wage which in the circumstances was a 
fallacious assumption. 

The appellant brings the appeal on the following 
grounds: 

1. The Commissioner should have found that as 
from 26 August 1985 the Appellant was entitled to 
his wages of $318.50 per week (less a credit for 
payments made by the respondent) on the basis that 
from that date the contract of employment between 
the Appellant and the Respondent remained on foot 
and that the Appellant attended at his work place 
and presented for work and accordingly the 
Appellant had been denied a benefit due to him 
from the Respondent pursuant to section 29 2 (b) 
(sic) of the Industrial Relations Act 1979. 

2. The Commissioner should have found that as 
from 26 August 1985 the refusal of the Respondent 
to provide work to the Appellant and the failure of 
the Respondent to pay to the Appellant his usual 
wages amounted to a suspension of the Appellant 
without pay. 

3. The Commissioner should have found that the 
payment both of wages and of partial payment of 
workers' compensation was expressly contemplated 
by Clause 7 (2) of Schedule 1 of the Workers' 
Compensation and Assistance Act 1981 which 
provides, inter alia, that a worker is entitled to: 
"... a weekly payment during the partial 
incapacity equal to the amount by which the total 
weekly earnings calculated ... in accordance with 
this Schedule would exceed the weekly amount. . . 
which he is earning ... in some suitable employment 
. . . after the occurrence of the disability." and that 
accordingly the Workers' Compensation and 
Assistance Act 1981 could not operate to prevent the 
Respondent from being liable to pay the Appellant 
wages that would otherwise have been due to the 
Appellant merely by reason of the fact that the 
Appellant was receiving partial payments of 
compensation. 

4. Alternatively the Commissioner should have 
found that the Appellant was entitled to his usual 
wages in place of any workers' compensation 
payments as from 26 August 1985 on the basis that 
from that date by returning to the work place and 
being available for work the appellant elected to 
pursue his entitlement to wages instead of payments 
of workers' compensation for so long as his contract 
remained on foot and unchanged. 

The question is whether during the time the appellant 
was in receipt of weekly compensation under the 
Workers' Compensation and Assistance Act he had any 
entitlement to wages under his continuing contract of 
service. It seems to us that the view adopted by the 
Commission is consistent with the principles which 
emerge from cases to which we have been referred and 
which appear to be applicable. Those cases are of early 
origin but are the only authorities of which we are aware 
which deal with the point in issue. 

In Hall v. Carr and Another, Ex parte Carr and 
Another (The Queensland Law Reporter, March 1921, 
page 16) the Industrial Court in Queensland upheld an 
appeal from the decision of an Industrial Magistrate to 
convict an employer in not paying wages prescribed 
under an award to an employee who had for the 
respective period received other moneys including 
compensation under the Workers' Compensation Acts 
1916 to 1918 (Queensland). The Court followed a case 
decided in England in 1902 by the Kings Bench Division 
— Elliott v. Liggens (1902) 2 KB 84. The interpretation 
of the English Workers' Compensation Act of 1897 
which emanated from that case was not questioned and 

in Carr's case the Industrial Court accepted that inter- 
pretation as an authoritative interpretation which was 
applicable by construction in respect of the Queensland 
Act. It was also accepted that the point decided in Elliott 
v. Liggens settled the law and that case and another case 
[Niblett v. Midland Railway Company (23 TLR 240) 
which dealt with an analogous situation] were followed. 
The Industrial Court also referred to a case in which 
those authorities were reviewed by the English Court of 
Appeal — Warburton v. The Co-operative Society 
Limited (1917) 1 KB 663. In that case at page 668 Lord 
Justice Strutton observed:— 

Under the decided cases a servant incapacitated 
by illness and in the absence of notice under the 
contract does not cease to be employed, unless the 
illness is such as to seriously interfere with or 
frustrate the business purposes of the contract. 
Cuckson v. Stones (1 E&E 248), Story v. Fulham 
Steel Works Co (24 Times LR 89). But, though still 
in employment, he is not entitled to full or any 
wages while receiving sick pay under rules, or 
compensation under the Statute. Niblett v. Midland 
Railway Company, Elliott v. Liggens. The reason 
for this latter proposition is based either on an 
implied contract that a man who is receiving money 
because he is not able to work should not also claim 
the full money he would receive were he able to 
work, or, as in Elliott v. Liggens, on some kind of 
estoppel, which I do not clearly understand. The 
result of the cases, however, appears to be very good 
sense, and I do not think the Court should interfere 
with them. 

In Elliott v. Liggens an employee who was partially 
incapacitated for work claimed and received compensa- 
tion under the Workmen's Compensation Act 1897 
which provided that where total or partial incapacity for 
work resulted from the injury weekly payments during 
incapacity must not exceed 50 per cent of average weekly 
earnings. It was held in that case that the employee was 
not entitled to recover the balance of his wages for the 
relevant time. The following passages illustrate in our 
opinion the proper approach to the point here at issue:— 

It seems plain from the sections to which I have 
referred, and from the fact of the plaintiff having 
given notice and received this weekly payment, that 
his conduct was inconsistent with the view that he 
was still entitled to the whole of his original wages. 
If the wages continue to become due during his 
incapacity to earn them, there would be no need for 
any inquiry under paragraph 2 of the 1st schedule as 
to the difference between the earnings before and 
after the accident, and as to whether there had been 
any payment by the employer other than wages 
during the incapacity. / think that a workman who 
takes the benefit of the Act on the ground of his 
incapacity to earn wages, and obtains compensation 
based on the footing of those wages, cannot turn 
round and say that he is entitled to the balance of his 
wages during the time in which he has been disabled 
from work and receiving compensation. 

Lord Alverstone C.J. at page 86 (our emphasis). 
The right of a workman to make a claim for 

compensation under the Act is founded on the basis 
that, when his capacity to earn his wages has ceased 
because of the injury which he has sustained, money 
becomes payable to him calculated on a considera- 
tion of his weekly earnings which he has been 
receiving before he sustained the injury. The 
compensation is, therefore, payable in lieu of the 
wages which he has lost. If the contention of the 
plaintiff were correct, he would logically be able to 
sue for the whole of his wages during the time of his 
incapacity, and not merely for the balance after 
deducting the amount paid to him each week by way 
of compensation, for, according to the argument on 
his behalf, he is entitled to compensation for the 
injury he sustained, and also to his wages although 
he was incapacitated from earning them. 



66 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 851 

I think that the construction that we are putting 
upon the Act is not opposed to the interests of 
workmen in general, for, if the opposite construc- 
tion were to prevail, the first act of every employer 
on hearing of an accident to a workman would be to 
discharge that workman from his employ, so as to 
prevent him from setting up a claim to his wages in 
addition to his claim for compensation for the 
injury. 

Darling J. at pages 86 and 87 (our emphasis). 
I agree, and I think the best way of putting it is 

that the plaintiff, by claiming and accepting some- 
thing which is absolutely inconsistent with his right 
to claim his wages, is estopped from saying that he is 
entitled to recover those wages. The only way in 
which he could do so would be by saying that his 
claim under the Workmen's Compensation Act was 
all a mistake, and that he abandoned it and gave 
credit to his employer for what he had received. But 
he has not framed his action in this way, and, as I 
said, I think he is estopped from now claiming the 
wages. 

Channell J. at page 87 (our emphasis). 
The Workers' Compensation and Assistance Act 1981 

operates in similar vein, in principle if not in detail, when 
compared with the Acts under review in the cases to 
which we have referred. We are of the opinion that the 
above observations are apposite to the issue in this appeal 
and provide an answer to the arguments raised by the 
grounds of appeal, that is to say they indicate that the 
appellant has been unable to make out any entitlement as 
envisaged under section 29 (b) (ii). Mr Christie who 
appeared for the appellant acknowledged that it was 
important from the appellant's point of view that the 
cases of Elliott v. Liggens and Hall v. Carr and Another 
be distinguished and sought to distinguish them from the 
present case because they relate to the position where a 
person has received full entitlement to compensation and 
claims wages in addition but in our view that has not been 
done. The principle involved has present application. We 
accept that the appellant though acquiescing and 
continuing to receive payments of compensation from 
the respondent did not intend, as it were, to have his cake 
and eat it. However, we are obliged to accept the 
proposition of Mr Cock who appeared for the 
respondent that the ratio of Elliott v. Liggens amounts to 
this, if you are not able to earn your wages and you 
receive compensation it would be quite inconsistent that 
you should have any entitlement to wages. 

He referred to a number of text books in which the 
proposition is broadly stated, for example: 

A worker who received compensation for the 
period of his incapacity is not entitled to wages for 
the same period. 

Workers' Compensation Victoria 
Anderson & Rendit 3rd ed. para 2072. 

A worker who has been compensated in terms of 
the Act cannot recover any of his wages during the 
period of incapacity in respect of which such 
compensation is paid. 

McDonald's Law Relating to Workers 
Compensation in New Zealand 4th ed. para 586. 

We consider that Mr Cock is right in asserting that the 
old authorities still stand. The principles are sensible and 
apply in the case of partially as well as totally 
incapacitated employees. On that basis we think the 
Commission was right in deciding that it could not make 
a finding that there was any entitlement to wages. 

We do not think that the case for the applicant is aided 
by what is contained in ground 4. There is no statutory 
obligation upon the employer to provide work for an 
employee who is in receipt of compensation while 
partially incapacitated for work. Clause 7 (2) of Schedule 
1 of the Act merely recognises an ability to earn weekly in 
suitable employment for the purpose of calculating 
compensation for partial incapacity. The contract of 
service which continued to exist and under which the 

appellant claimed to be entitled to wages required the 
appellant to perform all of the duties required of him 
whereas the provisions of the Schedule clearly 
contemplate that the employee is not able to do that by 
virtue of his partial incapacity. 

It is apparent that the Commission below appreciated 
the position in which the appellant found himself and 
properly took such steps as were open to it. The case 
presents features which are quite out of keeping with a 
scheme for social assistance and rehabilitation. On the 
one hand the respondent we believe is willing to take the 
employee back on the job were it not that he is unable to 
fully carry out the task according to medical advice. On 
the other hand unless the appellant is able to obtain 
alternative part-time employment his invidious position 
will remain unrelieved. We are by no means 
unsympathetic but we do not think he has any remedy 
against the respondent by way of entitlement to wages 
and have no alternative but to dismiss the present appeal. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 165 of 1986. 

Between Victor Bartell, Appellant and Hon Minister for 
Education, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner W.S. Coleman. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 22nd day of April 1986 and having 
heard Mr H.N.H. Christie (of Counsel) on behalf of the 
appellant and Mr R.E. Cock (of Counsel) on behalf of 
the respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 16th day of May 1986 wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 16th day of May 1986 ordered 
that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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FULL BENCH — 
Unions — 

Application for registration — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1170 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application pursuant to section 53 
of the Act by the University of Western Australia 
Academic Staff Association for registration as an 
organisation of employees. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.J. Martin. 

The 15th day of April 1986. 

Mr P.D. Burchardt on behalf of the applicant. 
Mr M.A. Jahn objecting on behalf of the Royal 

Australian Nursing Federation Industrial Union of 
Workers, Perth. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is the unanimous decision of 
the Full Bench in relation to an application for registra- 
tion by an organisation, associated for the purpose of 
protecting or furthering the interests of employees, 
known as the University of Western Australia Academic 
Staff Association and brought pursuant to section 53 (1) 
of the Industrial Relations Act 1979. 

The applicant has satisfied us that it has met the 
requirements of the Act and regulations and possesses a 
membership of 450 of some 650 possible members, and 
therefore represents a substantial number of those who 
are eligible pursuant to its rules. 

There was an objection to registration by the Royal 
Australian Nursing Federation Industrial Union of 
Workers, Perth, the objection going to certain cate- 
gories, those referred to under subrule (1) (a) of the 
membership rule (Schedule 1) which refers to what have 
been described as the main-line academics covered by the 
rule and in particular Senior Tutors, Principal Tutors 
and Tutors referred to thereunder. The objection also is 
directed to coverage of Senior Student Counsellors and 
Student Counsellors [subrule (1) (g) (ii) and (iii)] and to 
one category indicated as the Director, Student Health 
Service [subrule (2) (b)]. 

We are informed that the latter position is occupied 
by, and is likely to continue to be occupied by, a medical 
practitioner. 

The objection raised little more than the possibility of 
conflict and in the result having heard some specific 
reference to the personnel involved we think there is very 
little likelihood that there will be overlapping of 
eligibility for membership as envisaged under section 55 
of the Act. We have in fact reached the conclusion that 
there is no real possibility because classifications with 
which the objector is concerned in raising the objection 
are persons employed in terms of the rules of the 
applicant in a quite different industry from that of the 
Royal Australian Nursing Federation, that is, of course, 
the industry or profession of nursing. 

That is the view we have formed at this point and we 
gain comfort for that view from the decisions to which 
we were referred and in particular the decision relating to 
the Queensland Association of Academic Staff in 
Colleges of Advanced Education application heard 
before the Industrial Conciliation and Arbitration 
Commission of Queensland and given on 27 May 1985 
and the decision of Mr Justic Alley in relation to the 
Association of Professional Engineers v. the University 

of Melbourne and Others heard before the Australian 
Conciliation and Arbitration Commission, being print 
F4849. 

In those cases the point was made as to the distinction 
between the industry of nursing and the teaching 
industry broadly speaking. 

For these reasons the objection is overruled and we 
propose to authorise the Registrar to register the 
organisation in terms of the rules as they have been 
submitted in the present application. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1170 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application pursuant to section 53 
of the Act by the University of Western Australia 
Academic Staff Association for registration as an 
organisation of employees. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.J. Martin. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 15th day of April 1986 and having 
heard Mr P.D. Burchardt on behalf of the applicant and 
Mr M.A. Jahn objecting on behalf of the Royal 
Australian Nursing Federation Industrial Union of 
Workers, Perth and the Full Bench having found that the 
registration of the new organisation should be authorised 
and having given reasons for so finding, it is this day, the 
15th day of April 1986 ordered that the Registrar register 
the organisation and, pursuant to section 58 of the Act, 
register:— 

The name of the organisation as:— 
University of Western Australia Academic Staff 

Association. 
The rules of the organisation in accordance with the 

document filed in the Registry on the 23rd day of 
December 1985. 

The address of the office where the business of the 
organisation is conducted as: 

40 Myers Street, Nedlands, Western Australia 6009 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

I, the undersigned Registrar, hereby give notice, that 
pursuant to an Order given to me by the Full Bench dated 
15 April 1986 in the matter of an application by the 
"University of Western Australia Academic Staff 
Association" to register as an organisation, I have this 
day registered the abovenamed organisation. 

Dated at Perth this 15th day of April 1986. 

K. SCAPIN, 
Registrar. 
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CEREMONIAL ADDRESSES — 

A SPECIAL SITTING 
OF 

THE FULL BENCH. 

SPEECHES OF WELCOME 
TO 

COMMISSIONER S.A. KENNEDY. 
Wednesday 4 June 1986. 

Mr P. Dowding represented the Government of 
Western Australia and appeared as Minister for 
Industrial Relations. 

Mr R.J. Meadows appeared on behalf of the legal 
profession. 

Mr K. McKenna appeared on behalf of the Public 
Service of Western Australia. 

Mr C.D. Lambert appeared on behalf of the Con- 
federation of Western Australian Industry Inc. 

Mr L.H. Pilgrim appeared on behalf of Australian 
Mines and Metals Association. 

Mr C. Brown appeared on behalf of the Trades and 
Labor Council of Western Australia. 

Mr R. Laing appeared on behalf of the Director and 
staff of the Office of Industrial Relations. 

Mr J.A. McGinty appeared on behalf of the Federated 
Miscellaneous Workers' Union, Hospital, Service and 
Miscellaneous. 

Mr M.T. Thorn appeared on behalf of the Civil 
Service Association. 

Ms A.M. Heine appeared on behalf of the Teachers 
Union. 

PRESIDENT: Ladies and gentlemen, the purpose of this 
special sitting is to welcome Dr Sally Kennedy who 
presents today her commission appointment. This is a 
notable event for a number of reasons, and for those 
reasons, too, a source of considerable pleasure. It marks 
the first occasion on which a woman has been appointed 
as a member of the Western Australian Industrial 
Relations Commission. It represents, at last, the 
restoration of the commission to its full complement, but 
by no means least it presents an opportunity for the work 
of the commission to be pursued with the assistance of a 
person who comes to the commission with high 
qualifications and with considerable practical experience 
in industrial relations. 

I offer my personal congratulations. Commissioner 
Kennedy, and I call upon the Chief Commissioner who 
will join me in this welcome. 

COLLIER CC: Thank you, Mr President. 
On behalf of all the commissioners I should like to 

endorse your remarks concerning Dr Kennedy's appoint- 
ment to this Industrial Relations Bench. Some time ago 
one of my colleagues remarked to me in a somewhat 
satirical voice that as Dr Kennedy' 'spent so much time in 
this place she might as well live here". So not only do we 
have arbitrators in this commission we also have 
prophets. 

I want to say no more than this: We are delighted that 
she has joined us and we are confident that she will make 
a most valuable contribution to industrial relations in 
this state in the years that lie ahead. Welcome, 
Commissioner Kennedy. 

PRESIDENT: Mr Dowding? 

MR DOWDING: If it please you, I wish to make some 
remarks on behalf of the Government of Western 
Australia and as Minister for Industrial Relations. In 
that capacity I would offer the congratulations of the 
Government and the best wishes to Commissioner 
Kennedy for her future in this commission. I understand 
that her first experience in this commission was seeing 

Jack Marks in action. Whether it is despite of or because 
of that experience she has nevertheless been prepared to 
undertake this commission. 

It is the Government's belief that she brings to the 
commission additional strengths. Her own background 
and experience will be, it is our view, invaluable in the 
work of the commission, which is fundamental to the 
happy operation of the state of Western Australia. It is to 
be hoped that her former employers do not take any 
action under section 29 in relation to the terms and 
conditions under which she previously agreed to work 
for them. 

However, subject to that, it is an opportunity for us to 
offer the very best of wishes to Commissioner Kennedy 
and the expression of our belief that this will enhance the 
operation of an already important and well regarded 
commission. 

PRESIDENT: Mr Meadows? 

MR MEADOWS: Thank you, sir. 
Commissioner Kennedy, on behalf of the legal profes- 

sion of Western Australia and in particular the Law 
Society and its members may I welcome you to this 
position. My research has confirmed that your appoint- 
ment has met with acclaim from both sides of the 
industrial spectrum, and amongst the legal profession, 
and in particular those who practice in this jurisdiction, I 
have heard nothing but praise of your appointment. 

In this jurisdiction I can think of no better litmus test 
for any appointment than the two I have mentioned. It is 
quite clear from what we have heard that you are well 
qualified for this position both by training and 
experience. I would like to say once again on behalf of 
the Law Society and all its members that we wish you well 
in your position and we in this profession look forward 
to appearing before you in the years to come. 

PRESIDENT: Mr McKenna? 

MR McKENNA: Thank you, Mr President. 
On behalf of the Public Service of Western Australia 

we would extend our congratulations to Commissioner 
Kennedy and welcome her to the bench of this Industrial 
Commission. While I suppose I would be speaking for 
numerically the smallest group of people who regularly 
do business before this commission we probably bring a 
further different viewpoint for much of the business we 
do have with the commission. 

For one reason or another we seem to be a reasonably 
peaceful race, who do not come very often beyond the 
level of conference in setting our wages and conditions 
matters, but I have no doubt that before long you will 
learn that we do manage to keep some of the members of 
the bench extremely busy with those matters where we 
seem to need the umpire to ensure that fair play is there 
— those matters of promotion appeals and 
reclassifications. 

While, I suppose that reflects what we would like to 
say, anyhow, that the Public Service is in some ways 
different from any other areas of employment, it does 
have its own peculiar little twists. That might be 
appreciated by some and not by others in having to bend 
their minds to a different range of experiences. 

We would think from your background and 
experience that you will have very little difficulty in 
coming to grips with what we might regard as some of the 
peculiarities of our industrial affairs. We wish you well 
and hope you will find it a rewarding and enjoyable 
occupation. 

PRESIDENT: Mr Lambert? 

MR LAMBERT: Mr President, whilst contemplating 
this assignment it occurred to me that Commissioner 
Kennedy brings unique and possibly much needed 
attributes to this bench. I though of qualities such as 
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grace, charm, humour and tranquility. I then perceived 
that to make such an observation would probably offend 
the entire tribunal in one way or another. If they all held 
those qualities, corporately and not individually, 
Commissioner Kennedy would undoubtedly label me as 
chauvinistic, hence I determined not to pursue that 
particular course too deeply. 

What is important is that an appointment to this 
particular bench is sourced in personal qualities, not in 
some accident of gender. 

The commission is a court of record. It is steeped in 
precedent, and such being the case a history scholar has a 
contribution to make. Indeed, such a person may even be 
able to help the other members of the tribunal put some 
of that history into its proper perspective. You would 
appreciate that while the confederation understands the 
importance of history we do not perceive the future as 
being exclusively determined by the past. The 
confederation is committed to working within the 
structure of the Arbitration Act. It recognises that 
change is not achieved on the streets but in the forums 
established by society for that purpose. 

We welcome Commissioner Kennedy to the Western 
Australian Industrial Relations Commission and offer 
our best wishes. When the arduous nature of the task is 
considered I am not at all certain that congratulations are 
appropriate, however, I do offer them most sincerely. 

PRESIDENT: Mr Pilgrim? 

MR PILGRIM: Mr President and Commissioners, the 
role of an industrial commissioner is one which carries a 
very heavy burden. The commission will be well aware 
that a decision of a commissioner will sometimes 
displease one party or another; a recommendation will 
sometimes be unacceptable to one party or another. Yet 
a commissioner may still be unassailable if he or she 
brings to the role qualities of knowledge, sensitivity, 
fairness and maturity. 

Australian Mines and Metals Association, Dr 
Kennedy, congratulates you on your appointment and 
we hope the position will bring you much satisfaction in 
the years to come. May we assure you of the association's 
full co-operation and that of its members in carrying out 
your role. 

PRESIDENT: Mr Brown? 

MR BROWN: May it please the commission, the Trades 
and Labor Council joins with others at the bar table in 
welcoming and congratulating Commissioner Kennedy 
on her appointment to the commission. Certainly the 
council, and individual affiliates of the council, look 
forward with great anticipation to the contribution we 
feel sure she will make to the working of the commission. 

As the first woman to be appointed to the West • 
Australian Industrial Relations Commission, this marks 
an historic occasion. As always when such appointments 
are made, the eyes of the industrial relations community 
are firmly riveted on that appointment to see just how 
well the person performs. This case will be no exception. 

In the council's view, Commissioner Kennedy is well 
suited for the position. It requires, as often said before, 
impartiality, a capacity to sift out the facts and an ability 
to reason. Anyone who has read the work previously 
undertaken by the Commissioner, particularly in relation 
to her book Faith and Feminism, will immediately see she 
possesses those qualities and abilities. 

In her contribution to the trade union movement she 
was a great advocate, an active member of our women's 
committee, an active member in education of our trade 
union members and active in a whole variety of 
challenging new aspects, including the creation of 
traineeships in Western Australia. 

Before sitting down, I finally want to congratulate the 
Minister and the Government on the appointment it has 
made. I have said previously, and I will continue to say at 

each and every occasion I am given the opportunity, that 
the strength of the commission is not steeped in legisla- 
tion or in the force or the power that it has but rather the 
strength of the commission is created by the capacity and 
the integrity and the respect of the people who are 
appointed to it. Commissioner Kennedy's appointment 
would enhance that position. 

PRESIDENT: Mr Laing? 

MR LAING: Mr President, members of the commission. 
It is my pleasure to be here today to represent the director 
and staff of the Office of Industrial Relations to welcome 
Commissioner Kennedy to the commission. 

Mr George, the director of my office, apologises for 
his inability to attend as he is presently travelling north 
on annual leave. He has however requested that I convey 
his personal congratulations to you. 

On behalf of the officers and staff of the Office of 
Industrial Relations I wish to endorse and support the 
congratulations and best wishes of others who have 
already so ably spoken here today. The role of the 
commission is always difficult, and never more so than in 
times of rapid change and challenge such as we are 
presently experiencing. Commissioner Kennedy's known 
ability, strength of character and sense of humour will 
stand her in good stead in her work as a member of the 
commission. 

I, and all the members from my office, Commissioner, 
wish you well in your endeavours on behalf of the people 
of this state. 

PRESIDENT: Mr McGinty? 

MR McGINTY: Mr President, on behalf of the 
Miscellaneous Workers' Union, I am here today in two 
senses — firstly to look back at the loss that the 
Miscellaneous Workers' Union has suffered in the 
appointment of Dr Kennedy to the commission and also 
to look forward and in that sense to congratulate her on 
her appointment to this commission and what that will 
involve for the future. 

Dr Kennedy, in the time that she worked with the 
Miscellaneous Workers' Union, had a common thread 
running through everything that she did on behalf of our 
members. That had, in all cases, a touch of excellence 
about it. There was never a job completed by her that was 
not done extremely thoroughly and also done with a 
strength and sense of compassion. I hope that the time 
she spent with the Miscellaneous Workers' Union will 
have added something to her sensitivity to the needs of 
the people who need the commission most, and it is 
certainly the case that the loss of the Miscellaneous 
Workers' Union is the gain of both the commission and 
the community. 

MR THORN: Mr President, I have much pleasure in 
appearing today on behalf of my union, the Civil Service 
Association, and to be able to extend congratulations 
and a welcome to Dr Kennedy and to this commission. 

My union has had little official contact with the new 
commissioner — however, on this historic day we would 
like to say that we feel she will make a significant 
contribution to the commission. She will undoubtedly be 
a loss to the union movement but a tremendous gain to 
the community at large. She will have my union's full co- 
operation and we wish her well in the future and look 
forward to the day that we may appear before her. 

PRESIDENT: Thank you, gentlemen. 

MS HEINE: May I speak briefly. I am sorry that I . . . 

PRESIDENT: I am sorry. What is your name, please? 
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MS HEINE: Anne Marie Heine of the Teachers Union. I 
could not indicate before because I had not realised that 
there would be no women speaking to welcome Dr 
Kennedy to the commission. 

I think it is important to say that there needs to be a 
tribute paid to her courage in accepting this position 
because she is going into foreign territory. She represents 
a majority of the population which is often referred to as 
a minority group and I think that her courage must be 
commended. It is a difficult area to be the first. It is going 
to be a situation where she is watched very closely, as is 
every new commissioner, and on behalf of the women 
here present I would like to say congratulations. I have 
watched you in the TLC and admired your work and I 
expect to be able to continue to admire your work here. 
Congratulations. 

PRESIDENT: Thank you, Ms Heine. Now, 
Commissioner Kennedy? 

KENNEDY C.: Your Honour, Mr Chief Commissioner 
and Mr Senior Commissioner, I sincerely thank the 
members of the commission for their comments on this 
occasion and also for the warmth of their welcome to me, 
which has been extended now since the announcement of 
my appointment. 

I also thank those who have spoken here this morning. 
I come to the position with a great respect for the role 

of the commission in pursuance of equity as well as an 
appreciation, I hope, of at least some of the difficulties 
attendant upon that role. Accordingly, the expressions 
of best wishes extended to me on this occasion are 
sincerely and gratefully acknowledged. 

My thanks go to members of my family, particularly 
Peter, Ann and Simon, and to all those people here who 
have taken time out from busy schedules to be present, 
thereby making this day such a pleasant and memorable 
one for me. I might also add that it is wonderful to see so 
many women in this room. It is also proper and will, I am 
sure, become properly commonplace. 

To my colleagues from the Federated Miscellaneous 
Workers' Union, who appear to be here in some force, 
my sincere thanks for yet another expression of their best 
wishes. I value that. 

Finally, may I say how pleased I am at the presence of 
the former Chief Commissioner, Mr Eric Kelly, and the 
former Commissioner, Mr Grant Johnson. The wide 
respect for the integrity and compassion of these two 
men in this forum was recorded at their farewell in this 
very court last December. I shared those sentiments and 
endorse them publicly now. I am honoured by their 
attendance today and record that I will do my very best to 
achieve their very high standard in this place. 

Thank you. 

PRESIDENT: Thank you. These proceedings are now 
adjourned. 

AWARDS/AGREEMENTS — 
Application for — 

DTX AUSTRALIA LIMITED MANUFACTURING. 
Award No. A24 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. A22, A24, 716 and 1179 of 1985. 

Between Electrical Trades Union of Workers (Western 
Australian Branch), Perth and Australasian Society 
of Engineers, Moulders and Foundry Workers, 
Industrial Union of Workers, Western Australian 
Branch, Applicants and DTX Australia and Others, 
DTX Australia Limited, DTX Australia (trading as 
Directronics Australia), AD Engineering Pty 
Limited, Respondents. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 30th day of April 1986. 

Dr J. Crouch appeared for the Australasian Society of 
Engineers, Moulders and Foundry Workers Industrial 
Union of Workers, Western Australian Branch. 

Mr D.H. Schapper (of Counsel) appeared for the 
Electrical Trades Union of Workers (Western Australian 
Branch), Perth and with him Mr L.J. Benfell. 

Mr P.J. Sharkey (of Counsel) and Mr J. Duncan 
appeared for DTX Australia Limited. 

Mr J. Birman appeared for the Confederation of 
Western Australian Industry (Inc). 

Mr L.J. Irwin intervened on behalf of the Association 
of Draughting Supervisory and Technical Employees. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The applications 
referred to in the headnote to these proceedings con- 
tained a common thread which was the constitutional/ 
industrial coverage of employees employed by the 
respondent under its several trading names. 

As a result of the "common thread" all applications 
were joined for purposes of hearing, however, finally 
and by common consent of the respective parties, 
application A24 of 1985 by the Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch 
(ASEMFW) and DTX Australia Limited, proceeded 
before the Commission for a consent award. 

The central issue argued by the ASEMFW, DTX and 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch) (ETU) was the constitu- 
tional coverage of the employees concerned by the 
ASEMFW constitutional rule. That rule as presently 
registered with this Commission provides inter alia 
that:— 

Rule 2 — Constitution. 
Membership of the Branch shall be comprised of: 
1. (a) Persons who are employed, or usually 

employed within the area of the State of Western 
Australia, known as the South West Lands 
Division, engaged in the following callings or 
vocations:— 

. .. typewriter mechanics, and persons employed 
in the servicing, repairing, maintaining, structurally 
altering and/or assembling of business machines 
and equipment; technicians, except persons who are 
members or are eligible for membership of the 
Association of Architects, Engineers, Surveyors and 
Draughtsmen of Australia, Western Australian 
Division. 

Simply stated the ASEMFW and DTX contend that 
the work of manufacturing the modem decoder is work 
that results in the production of a "business machine" 
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whilst the ETU contends that the finished product is an 
electronic device which is outside the constitutional 
purview of the ASEMFW. 

It is essential that the Commission as presently 
constituted describe the relevant background to the 
essential part of the ASEMFW constitutional rule under 
attack in these proceedings. 

The Commission in Court Session in an application to 
amend the new ASEMFW Union's constitutional rule in 
February 1979 (59 WAIG 379 and 380) stated as 
follows:— 

The following changes will, however, be allowed 
upon the ground that the classifications concerned 
are already embraced within the existing constitu- 
tion in general terms or are so closely related to 
classifications in the existing constitution that it is 
reasonable to suppose that they would have been 
included at the time the union was registered if the 
application had been in the terms now sought. In 
paragraphs (a) and (b) of the existing rule we would 
accordingly allow the addition of the words "and 
persons employed in the servicing, repairing, main- 
taining, structurally altering and/or assembling of 
business machines" after the words "typewriter 
mechanics", the addition of the classification 
"gunsmiths" and the addition of the word 
"making" after the words "agricultural 
implement". In paragraph (a) we would allow the 
addition of the classifications "electrical 
mechanics", "automotive electricians", 
"refrigeration fitters", "air conditioning fitters" 
and "slotters". We would also allow the amend- 
ment vyhich seeks to permit persons duly elected to 
office in the union to become members of the union. 

(Emphasis mine.) 
The original application as far as is relevant here 

sought the inclusion of the phrase after the classification 
"typewriter mechanics" the terminology — 

persons employed in the servicing, repairing, 
maintaining, structurally altering and/or 
assembling of business machines and equipment. 

(Emphasis added.) 
As has been noted above the additional words "and 

equipment" were refused by the Commission in Court 
Session (59 WAIG 380). In those proceedings counsel for 
the ASEMFW Union (as it now is) variously described in 
transcript the circumstances as follows:— 

The position with regard to the group of 
classifications appearing in the middle of the first 
page relating to business machines and equipment is 
that in the Federal sphere there is registered an 
association of employees known as the Technical 
Service Guild of Australia. That organisation does 
not have a branch in Western Australia. It is a 
Federally registered body and it has some close 
connection (for practical purposes) with the 
Australasian Society of Engineers in this State. 

The registered industry in the Federal sphere 
(perhaps I could hand this in, but as I only have one 
copy I will read it) is as follows: 

The industry of servicing, repairing, 
maintaining, structurally altering and/or 
assembling business equipment, excluding 
typewriters, without limiting the generality of 
the foregoing, the term "business equipment" 
shall be deemed to include inter alia cash 
registers, accounting machines, adding 
machines, calculators, computers and 
peripheral equipment. 

The constitution of the union itself as distinct 
from the registered industry follows basically the 
same terms, and again, I will read this: 

Without limiting the generality of the 
foregoing, the term "business equipment" 
shall be deemed to include inter alia cash 

registers, accounting machines, adding 
machines, calculators, computers and 
peripheral equipment. 

Well, as with any Federal Award, sir, there is 
frequently an area of activity within the State, 
particularly in this State where the respondency of 
the Federal Award is not necessarily sufficiently 
wide to cover or rope in all of the employers, and it 
was felt that this is an area of industry which is 
tending to expand at the moment. It is one 
associated with what used to be the typewriter and 
the old-fashioned business equipment which of 
course is covered by the existing constitution of the 
ASE under the classification of typewriter 
mechanics, so it was felt that particularly with the 
development that is going on in the absence of the 
Technical Services Guild seeking registration in the 
State field, it was appropriate that there should be 
some State union capable if necessary of obtaining a 
State award to ensure that the whole of the industry 
was properly covered. 

In short, it is aimed in part at section 85 of our Act 
if so required? 

There is one other aspect of the total application 
to which I wish to refer and that is that section 
relating to persons employed in the servicing, 
repairing, maintaining etc of business machines and 
equipment, and technicians. 

It will be seen that there is a federally registered 
union by the name of The Technical Services Guild. 
It has constitutional coverage in respect of the 
servicing, repairing, maintaining, structurally 
altering and/or assembling of business machines. 
The term "business machines" is defined to exclude 
typewriters but deemed to include cash registers, 
accounting machines, adding machines, calculators, 
computers and peripheral equipment. 

It covers the majority of employers in the business 
equipment field. There is no State equivalent of that 
union and therefore the capacity to, as it were, cover 
that field is limited to whatever attempts are made 
by the Federal union to rope in new employers in 
this State. The ASE has been associated with that 
union on a friendly basis for some time and is 
making a present application to expand its 
constitution to include similar provisions in its own 
constitution in order to facilitate, if necessary, the 
coverage of this aspect of industry by State Award. 

Our submission is that it is quite appropriate that 
the ASE should, with the development of 
technology, expand its opportunity to enrol 
members in the business machine field beyond its 
existing coverage of typewriter mechanics, into 
classifications which are more appropriate to 
contemporary business equipment. 

(Emphasis added.) 
Finally, the only award presently covering the 

"business machine" industry and known s the Type- 
writer and Office Machine Mechanics Award No. 10 of 
1960 provides in Clause 3.—Scope:— 

This award shall apply to workers engaged in the 
repair, maintenance and servicing of typewriters, 
duplicators, addressing machines, adding machines, 
listing machines, accounting machines, bookkeep- 
ing machines and calculating machines in or from 
typewriter repair establishments. 

The above cited material provides, in the present case, 
the essential background against which the claim that the 
modem decoder is to be regarded as a business machine, 
for the purposes of the ASEMFW Union constitutional 
rule, must be tested. 

The Commission had the advantage of evidence and 
an inspection of the unit in operation, together with 
exhibits as to the capabilities of the unit when in full use. 
From this material and the submissions made the 
Commission is persuaded that the modem decoder is an 
electronic device which may be used in the private home, 
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business and for other information gathering purposes 
and then allows varying responses to the information 
acquired from its and by its use. 

With due respect it is simply not appropriate to suggest 
in light of the constitutional rule term "business 
machine" and the history of understanding of that term 
in the rule, both by the Commission and the ASEMFW 
Union that the modem decoder is a "business machine" 
within the meaning of the registered constitutional rule. 

For the above reasons the consent application A24 of 
1985 is dismissed as it lacks the vital element of the 
applicant union's ability to constitutionally cover the 
employees engaged in "the industry" subject of this 
application. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. A22, A24, 716, 1179 of 1985. 

Betweem Electrical Trades Union of Workers (Western 
Australian Branch), Perth and Australasian Society 
of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers, Western Australian 
Branch, Applicants and DTX Australia and Others, 
DTX Australia Limited, DTX Australia (trading as 
Directronics Australia), AD Engineering Pty 
Limited, Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
Australian Branch and Mr D.H. Schapper (of Counsel) 
and with him Mr L.J. Benfell on behalf of the Electrical 
Trades Union of Workers (Western Australian Branch), 
Perth, and Mr P.J. Sharkey (of Counsel) and Mr J. 
Duncan on behalf of DTX Australia Limited, Mr J. 
Birman on behalf of the Confederation of Western 
Australian Industry (Inc) and Mr L.J. Irwin who inter- 
vened on behalf of the Association of Draughting 
Supervisory and Technical Employees, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application A24 of 1985 be dismissed. 

Dated at Perth this 30th day of April 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

FAMILY DAY CARE 
CO ORDINATORS' AND ASSISTANTS'. 

Award No. A16 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A16 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Communicare and 
Others, Respondents. 

A ward. 
HAVING heard Ms K. Digwood on behalf of the Appli- 
cant Union and Mrs P. Bentley on behalf of the Respon- 
dents, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby makes the following Award — 

1.—Title. 
This award shall be known as the Family Day Care Co- 

ordinators' and Assistants' Award 1985. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Hours. 
8. Work Outside Ordinary Hours. 
9. Holidays. 
10. Public Holidays. 
11. Sick Leave. 
12. Contract of Service. 
13. Part-Time Employees. 
14. Long Service Leave. 
15. Payment of Salaries. 
16. Salaries. 
17. Short Leave. 
18. District Allowance. 
19. Maternity Leave. 
20. Fares and TraveUing Allowance. 
21. Right of Entry. 
22. Notices. 
23. Time and Wages Record. 
24. No Reduction. 
25. Leave Reserved. 

Appendix I — Schedule of Respondents. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to Family Day Care Co- 

ordinators and their Assistants as defined in Clause 6.— 
Definitions of this award. Provided that this award shall 
not apply to Co-Ordinators or their Assistants who are 
directly employed by Local Government Authorities. 

5.—Term. 
The term of this award shall be for a period of one year 

from the date hereof. 

6.—Definitions. 
(1) Family Day Care Co-Ordinator means a person 

responsible for the administration and co-ordination of a 
Family Day Care Scheme. 

(2) Family Day Care Scheme means a scheme under 
which care is based in a private family setting, by persons 
registered with the Department for Community Services 
who use their own homes in a situation organised, co- 
ordinated, supervised by and assisted by a Family Day 
Care Co-Ordinator. 

(3) Assistant means a person employed by assist with 
the operation of a Family Day Care Scheme under the 
direction of a Family Day Care Co-Ordinator. 

(4) Union means the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch. 

7.—Hours. 
The ordinary hours of work shall be 37.5 per week to 

be worked between Monday and Friday inclusive. Except 
that in the case of employees who at the time the award 
issued were employed for 38 hours or more per week, the 
ordinary hours shall be 38 per week. 

8.—Work Outside Ordinary Hours. 
(1) For all time worked outside of the prescribed hours 

Monday to Friday, an employee shall be allowed 1.5 
hours off duty without loss of pay for each hour worked. 

(2) For all time worked on a Saturday or a Sunday, an 
employee shall be allowed two hours off duty without 
loss of pay for each hour worked. 
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(3) Provided that unless mutually agreed otherwise 
such time off shall be: 

(a) taken in an unbroken period according to each 
period worked outside of the prescribed hours; 
and 

(b) taken within three months from the time the 
extra hours are worked. 

9.—Holidays. 
(1) A period of four weeks' leave annually shall be 

allowed to an employee by his/her employer after a 
period of 12 months' continuous employment with that 
employer. 

(2) Prior to commencing leave an employee shall 
receive an annual leave loading of 17.5 per cent of four 
weeks' wages at the rate of salary applicable at the time 
of payment. 

(3) (a) Except as provided in paragraph (b) of this 
subclause if after one month's continuous employment 
an employee lawfully terminates his/her employment or 
his/her employment is terminated by the employer 
through no fault of the employee, the employee shall be 
paid 0.077 of a week's pay (at the rate prescribed by 
Clause 16.—Salaries of this award) in respect of each 
completed week of continuous service for which annual 
leave has not already been taken. 

(b) An employee who is dismissed for misconduct 
which occurred after the completion of a 12 monthly 
qualifying period, but before he/she has taken annual 
leave in respect of that qualifying period shall, subject to 
Clause 12.—Contract of Service of this award, be given 
payment for the leave accrued but not taken. 

(4) The annual leave prescribed in subclause (1) of this 
clause may, by consent between the employer and the 
employee, be taken in two portions provided that no 
portion shall be less than one week. 

(5) Any time in respect of which an employee is absent 
from work except paid sick leave or unpaid sick leave up 
to three months, the first 26 weeks of any absence on 
workers' compensation, annual leave, long service leave 
or short leave, shall not count for the purpose of deter- 
mining annual leave entitlements. 

(6) Leave shall be taken as soon as practicable after 
falling due and shall not accumulate except with the 
mutual consent of the employee and the employer, but in 
no case shall it accumulate for more than two years. 

(7) Before going on annual leave each employee shall 
be given at least two weeks' notice of the date leave is to 
be taken, unless the employee and the employer agree on 
a lesser period. 

(8) (a) An employee stationed North of 26 degrees 
South Latitude shall be entitled to an additional week's 
paid leave for each completed year of service in that area 
and a single return air fare to Perth. 

(b) Provided that where an employee is provided with 
free travel to Perth due to the employee's spouse's 
employment, then such employee shall not be entitled to 
the air fare prescribed in paragraph (a) of this subclause. 

10.—Public Holidays. 
(1) The following days or the days gazetted in lieu 

thereof shall be observed as public holidays without 
deduction of pay, namely: New Year's Day, 2 January, 
Australia Day, Good Friday, Easter Monday, Easter 
Tuesday, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 

(2) When any of the days observed as a holiday in this 
clause fall during a period of annual leave the holiday or 
holidays shall be observed on the next succeeding work 
day or days as the case may be after completion of that 
annual leave. 

(3) An employee who is required to work on the day 
observed as a holiday as prescribed in this clause in 
his/her normal hours of duty shall be paid for the time 
worked at the rate of double time and one-half or if the 

employer agrees, be paid for the time worked at the rate 
of time and one-half and in addition be allowed to 
observe the holiday on a day mutually acceptable to the 
employer and the employee. 

(4) Where — 
(a) a day is proclaimed as a public holiday or a 

public half holiday under section 7 of the 
Public and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout 
the State or to the metropolitan area of the 
State, 

that day shall be a whole holiday or, as the case may be, a 
half holiday for the purposes of this award within the 
district or locality specified in the proclamation. 

11.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non attendance on the ground of personal ill health or 
injury for one-sixth of a week's pay for each completed 
month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year or at the time the employee leaves the 
service of the employer, in the event of the employee 
being entitled by service subsequent to the sickness in 
that year to a greater allowance than that made at the 
time the sickness occurred. 

(2) The unused portion of the entitlement prescribed 
in paragraph (a) hereof in any accruing year shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of the 
inability to attend for work, the nature of his illness or 
injury and the estimated duration of the absence. Pro- 
vided that such advice, other than in extraordinary 
circumstances shall be given to the employer within 24 
hours of the commencement of the absence. 

(4) An employee shall be entitled to the benefit of this 
clause on production of proof to the satisfaction of the 
employer or his representative of such sickness provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds 
five days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
absent on annual leave and an employee may apply for 
and the employer shall grant paid sick leave in place of 
paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his/her place of residence or in 
hospital as a result of personal ill health or injury for a 
period of seven consecutive days or more and the 
employee produces a certificate from a registered 
medical practitioner that he/she was so confined. Pro- 
vided that the provisions of this paragraph do not relieve 
the employee of the obligation to advise the employer in 
accordance with subclause (3) of this clause of an 
inability to attend for work on the working day next 
following the employee's annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time of procedure 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
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termination occurs before then, be paid in accordance 
with the provisions of Clause 9.—Holidays of this 
award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 9.—Holidays of this award 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981 nor to employees whose illness or 
injury is the result of the employee's own misconduct. 

(7) The provisions of this clause do not apply to casual 
employees. 

12.—Contract of Service. 
(1) The contract of service of each employee shall be a 

fortnightly contract terminable by two weeks' notice on 
either side. In the event of the employer and an employee 
not giving the required notice, two weeks' wages shall 
either be paid or forfeited. 

(2) The provisions of subclause (1) of this clause shall 
not inhibit the right of the employer to dismiss an 
employee for misconduct, in which case salary shall be 
paid up to the point of dismissal. 

13.—Part-Time Employees. 
(1) Notwithstanding anything contained in this award 

employees may be regularly employed to work less hours 
than are prescribed in Clause 7.—Hours of this award. 

(2) A part-time employee shall receive payment for 
sick leave, long service leave, annual leave and short 
leave on a pro rata basis in the proportion which his/her 
hours of work bear to the hours fixed by Clause 7.— 
Hours of this award. 

14.—Long Service Leave. 
The conditions governing the granting of Long Service 

Leave to government wages employees generally shall 
apply to employees covered by this award. 

15.—Payment of Salaries. 
(1) Salaries shall be paid weekly or fortnightly by cash, 

cheque or direct bank transfer at the option of the 
employer. Where an employee's services have been 
terminated in accordance with this award, payment of all 
salary due shall be made at the time the employee ceases 
employment, or no later than within two working days of 
the employee ceasing employment. 

(2) No deduction shaU be made from an employee's 
salary unless such deduction is authorised by the 
employee in writing. 

16.—Salaries. 
(1) Grade $ Annual Salary 

1 18 105 
2 19 170 
3 20 235 
4 21 300 
5 22 365 
6 23 430 
7 24 495 
8 25 560 
9 26 625 

10 27 690 
11 28 755 
12 29 820 
13 30 885 

(2) The salaries prescribed in subclause (1) of this 
clause shall apply to Family Day Care Co-Ordinators and 
Assistants provided that: 

(a) An untrained Assistant Co-Ordinator shall be 
paid no less than the rate prescribed for Grade 
1. 

(b) An Assistant Co-Ordinator with two year 
trained status shall be paid no less than the rate 
prescribed for Grade 2. 

(c) An Assistant Co-Ordinator with three year 
trained status shall be paid no less than the rate 
prescribed for Grade 3. 

(d) An untrained Co-Ordinator shall be paid no 
less than the rate prescribed for Grade 4. 

(e) An Assistant Co-Ordinator with four year 
trained status shall be paid no less than the rate 
prescribed for Grade 5. 

(f) A Co-Ordinator with two year trained status 
shall be paid no less than the rate prescribed for 
Grade 5. 

(g) A Co-Ordinator with three year trained status 
shall be paid no less than the rate prescribed for 
Grade 7. 

(h) A Co-Ordinator with four year trained status 
shall be paid no less than the rate prescribed for 
Grade 9. 

(i) Where an employee employed at the date the 
award issued is in receipt of a salary less than 
that prescribed by this subclause, such 
employee shall receive increments to provide 
that he or she is in receipt of the prescribed 
salary no later than one year from the date of 
this award. 

(3) The Co-Ordinator and/or Assistant and managing 
body of the scheme shall be at liberty to negotiate and set 
a higher grade of salary, bearing in mind the duties and 
responsibilities or previous experience of the Co- 
Ordinator and/or Assistant. Any agreement to select a 
higher rate shall be reduced to writing and shaU entitle 
that employee whilst employed at the scheme to the 
agreed salary level as if this award had expressly provided 
such an entitlement. Any such agreement may be 
rescinded only by mutual consent. 

(4) "Two year, three year and four year trained 
status" refers to a tertiary or post secondary 
qualification which is recognised by the Australian Early 
Childhood Association to be relevant and applicable for 
use as a Family Day Care Co-Ordinator or Assistant. 

(5) Progression along the salary grades shall be by 
annual increment to a maximum of four grades. 

(6) Family Day Care Co-Ordinators and Assistants 
changing employment shall do so without any reduction 
in grade. On ceasing employment, the employer shall 
provide the employee with written notice of his/her 
incremental increase date to be passed on to the next 
employer. 

(7) A casual employee shall be paid 20 per cent over 
the rates specified herein for his/her class of work. 

(8) For the purpose of adjustment and payment, the 
weekly salary shall be calculated as one-fiftysecond and 
one-sixth of the annual salary and the fortnightly salary 
as one-twentysixth and one-twelfth of the annual salary. 

17.—Short Leave. 
(1) The employer may, upon sufficient cause being 

shown, grant an employee leave of absence without loss 
of pay not exceeding two consecutive working days, but 
any leave of absence granted under the provisions of this 
clause shall not exceed, in the aggregate, three working 
days in any one calendar year. 

(2) (a) An employee may apply to the employer for a 
limited period of leave without pay in special circum- 
stances, providing relief is available. Any period over one 
month must be arranged three months in advance. 

(b) An employee may apply to the employer for a 
longer study leave of up to 12 months. Where possible, 
application for this leave shaU be made three months in 
advance. 

Leave without pay may be taken for child-rearing 
purposes. 
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(3) An employee may apply to the employer for leave 
without loss of pay to attend the equivalent of at least 
three days of approved in-service training in any year. 

18.—District Allowance. 
(1) Employees employed in the districts of the State 

described in subclause (2) of this clause shall be paid the 
allowance prescribed for that district. 

(2) The boundaries of the districts shall be: 
District: 
1. The area within a line commencing on coast; 

thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt Gibson and 
Burracoppin; thence to a point southeast at the 
junction of latitude 32 and longitude 119; 
thence south along longitude 119 to coast. 

2. That area within a line commencing on the 
south coast at longitude 119 then east along the 
coast to longitude 123; then north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the bounday of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South 
Australian border; thence south to the coast; 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5. That area of the State situated between the 
latitude 24 and a line running east from Carnot 
Bay to the Northern Territory border. 

6. That area of the State north of a line running 
east from Carnot Bay to the Northern Territory 
border. 

(3) The weekly allowance payable to employees 
employed in the districts of the State described in 
subclause (2) of this clause are as follows: 

District $ 

Liveringa (Camballin) 32.30 
Marble Bar 32.30 
Wittenoom 32.30 
Port Hedland 28.40 

6. Nil Nil 
(5) (a) A married employee whose spouse is not 

employed by the Government shall be paid double the 
weekly allowance expressed herein for the district or 
town in which he/she is employed. 

(b) An employee other than a married employee who 
supplies proof that he or she is the main support of 
relatives or dependants resident within the State shall be 
paid double the weekly allowance expressed herein for 
the district or town in which he or she is employed. 

(c) In no circumstances shall the weekly allowances 
paid to a married couple by Government employers 
exceed double the allowance prescribed herein nor be less 
than that amount. 

(6) The rates of allowance prescribed herein shall be 
adjusted every 12 months in accordance with variations 
in the "Consumer Price Index" for Perth for the period 
ending 31 December each year upon application by the 
Union. 

(7) Where an employee is on annual leave, he/she shall 
be paid for the period of such leave the district allowance 
to which he/she would ordinarily be entitled. 

(8) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid district allowance for the period of 
such leave he/she remains in the district in which he/she 
is employed. 

(9) Liberty is reserved to the Union to make applica- 
tion to amend this clause with respect to towns which 
attract allowances different from that applying generally 
to that district. 

(10) Nothing in this clause shall operate so as to reduce 
the district allowance being paid at the date of this order 
to any employee. 

(11) Where an employee is provided with free board 
and lodging by the employer the allowances prescribed 
herein shall be reduced to two-thirds of the full 
allowance. 

(4) Employees employed in the towns shown 
hereunder in the districts referred to in subclause (2) of 
this clause shall be paid the following allowances in lieu 
of the rates prescribed in subclause (3) of this clause. 

District Town $ 
1. Nil Nil 
2. Kalgoorlie 1.90 

Ravensthorpe 7.80 
Norseman 7.80 
Salmon Gums 7.80 
Marvel Loch 7.80 
Esperance 7.80 

3. Meekatharra 13.00 
Mount Magnet 13.00 
Wiluna 13.00 
Laverton 13.00 
Leonora 13.00 
Cue 13.00 

4. Warburton Mission 34.90 
Carnarvon 12.30 

5. Fitzroy Crossing 34.90 
Halls Creek 34.90 
Turner River Camp 34.90 
Nullagine 34.90 
Abydos Research Station 32.30 

19.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 
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(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shaU be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 

aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 • 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 
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(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

20.—Fares and Travelling Allowance. 
(1) Where an employee is required during his/her 

normal working hours, by the employer, to work outside 
his/her usual place of employment the employer shall 
pay the employee any reasonable travelling expenses 
incurred except where an allowance is paid in accordance 
with subclause (2) hereof. 

(2) (a) Where an employee is required and authorised 
to use his/her own motor vehicle in the course of his/her 
duties he/she shall be paid an allowance not less than that 
provided for in the schedules set out hereunder. Not- 
withstanding anything contained in this subclause the 
employer and the employee may make any other arrange- 
ment as to car allowance not less favourable to the 
employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made at 
the appropriate rate applicable to each of the separate 
areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 30th day 
of June next following. 

Rates of Hire for use of Employee's own Vehicle on 
Employer's Business. 

Schedule 1 — Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over 1600cc- 1600cc 

2600cc 2600cc and 
Under 

c/km c/km c/km 
Metropolitan Area: 

First 8 000 kilometres 33.1 29.6 24.4 
Over 8 000 kilometres 21.6 19.2 16.4 

South West Land Division: 
First 8 000 kilometres 33.9 30.3 25.1 
Over 8 000 kilometres 22.1 19.7 16.8 

North of 23.5 degrees 
South Latitude: 

First 8 000 kilometres 37.5 33.2 27.9 
Over 8 000 kilometres 24.1 21.4 18.4 

Rest of State: 
First 8 000 kilometres 34.8 31.2 25.8 
Over 8 000 kilometres 22.7 20.3 17.2 

Schedule 2 — Motor Cycle. 
Distance Travelled During Rate 
a Year on Official Business c/km 
All Areas of State: 

First 8 000 kilometres 9.6 
Over 8 (XX) kilometres 6.0 

Motor vehicles with rotary engines are to be included 
in the 1600-2600cc category. 

(3) The allowances prescribed in this clause shall be 
varied upon application by the Union in accordance with 
any movement in the allowances in the Public Service 
Motor Vehicle Allowance Award 1976. 

21.—Right of Entry. 
The Union Secretary or his/her nominee, shall be 

entitled to interview employees covered by this award on 
the employer's premises at reasonable times. 

22.—Notices. 
If the Union so requests a copy of this award shall be 

posted on a board of reasonable size in a place where it 
may be conveniently and readily seen by every employee 
concerned. The Union Secretary may also post thereon 
such other notices relating to union matters as are 
reasonable. 

23.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a 

record or records containing the following particulars: 
(a) the name and address and date of commence- 

ment of each employee; 
(b) the nature of his/her work; 
(c) the hours worked on each day and each week; 
(d) the wages paid each week; 
(e) the time off in lieu of payment for overtime and 

weekend work, and the date to which the time 
off relates. 

Any system of automatic recording by machines shall 
be deemed to comply with this provision to the extent of 
the information recorded. 

(2) The said record shall be signed by the employee. 
(3) (a) The record shall be open to inspection by a duly 

accredited representative of the Union at the office of the 
employer during usual business hours. 

(b) If the record is not available when the repre- 
sentative calls, it shall be made available within 24 hours, 
or a copy, duly certified as a correct copy, shall be 
forwarded to the office of the Union within 24 hours. 

24.—No Reduction. 
Nothing contained in this award shall entitle an 

employer to reduce the salary or conditions of employ- 
ment of any employee who at the date of this award is 
receiving higher than the minimum prescribed. 

25.—Leave Reserved. 
Leave is reserved to the Union to apply to make 

application to amend this award with respect to country 
housing, portability of long service leave, higher duties 
allowance, district allowance, and fares and travelling 
allowance. 

Appendix 1 — Schedule of Respondents. 
Communicare 
177 Hillview Terrace, Bentley WA 6102 
Salvation Army — Balga 
14-18 Lavant Way, Balga WA 6061 
The Roberta Jull Child Care Association 
29 Wheatley Street, Gosnells WA 6110 
The Lyla Elliott Family Day Care Association Inc 
42 Rudloc Road, Morley WA 6062 

Dated at Perth this 5th day of May 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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NURSES (Child Care Centres). 
Award No. A23 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A23 of 1984. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
Esme Fletcher Day Nursery and Others, 
Respondents. 

Before the Commission in Court Session. 
Chief Commissioner B.J. Collier, 

Commissioner G.J. Martin 
and Commissioner W.S. Coleman. 

The 16th day of April 1986. 

Mr M.A. Jahn on behalf of the Applicant. 
Mr J.N. Uphill and later Mrs P.E. Bentley on behalf 

of the Respondents. 
Mr B.P. McCarthy and later Mr R.H. Gifford inter- 

vening on behalf of the Confederation of Western 
Australian Industry. 

Mr J.R. Love intervening on behalf of Minister for 
Health, Ngal-A Day Care Centre and the Boards of 
Management of Princess Margaret and King Edward 
Memorial Hospitals. 

Reasons for Decision. 
THE CHIEF COMMISSIONER: This is an application 
by the Royal Australian Nursing Federation Industrial 
Union of Workers, Perth (RANF) for a new award to 
cover registered nurses employed in Government subsi- 
dised nurseries, child care or day care services, excluding 
Ngal-a Mothercraft Home and Training Centre (Inc). If 
the award issues it will replace the Nurses (Day Care 
Centres) Award No. 11 of 1976 and the Nurses (Day Care 
Centres) Agreement No. 18 of 1974 to the extent that 
they cover registered nurses in these subsidised centres. 

The application comes before the Commission in 
Court Session via the anomalies conference established 
under Wage Principle 6. It took that course because the 
wages content of the proposed new award breaks new 
ground. In short terms the Royal Australian Nursing 
Federation seeks to establish a nexus between registered 
mothercraft nurses employed in these centres and child 
care workers employed under the Child Care Centres 
Award No. A4 of 1983 and thus discontinue a traditional 
nexus between the mothercraft nurse and the registered 
general nurse. It seeks also to equate wages payable to the 
latter with the rates presently payable to registered 
general nurses under the Nurses (Day Care Centres) 
Agreement No. 18 of 1974. At the anomalies conference 
Kelly C.C. held that there was an arguable case for the 
existence of an inequity in the case of the mothercraft 
nurses and an arguable case for the existence of an 
anomaly in the case of registered general nurses. 

The respondent employers are content that an award 
be issued in the terms of the union claim. They acknow- 
ledge that the work performed by mothercraft nurses and 
child care workers in these centres is the same and that 
the employees are interchangeable. Indeed, there is no 
disagreement about this question amongst any of the 
participants to the proceedings. Neither the Confedera- 
tion of WA Industry nor Mr J. Love who intervened on 
behalf of the Minister for Health, the Boards of 
Management of Princess Margaret and King Edward 
Memorial Hospitals and Ngal-a disputed the fact. They 
were concerned only with the application of the Wage 
Principles and likely repercussive effects if the proposed 
changes to both classes of nurses were made. 

This problem of relativities between differently 
qualified persons working in the child care industry is not 
new. When the Nurses' (Day Care Centres) Award issued 
in 1976 its scope was restricted to employees who were 
registered or entitled to be registered under the Nurses 
Act 1968 and who were employed in day care centres by 

virtue of Regulations 15 (5) of the then Child Welfare 
(Care Centres) Regulations. In what might be best 
described as comparatively early times the Commission 
placed the greater emphasis on conditions for nurses 
employed in non-hospital situations in the private sector 
when determining rates and conditions for nurses in day 
care centres. A description of the industry under 
discussion was clearly set out in the Reasons For Decision 
which accompanied that first award and there is no 
necessity to repeat it (56 WAIG p. 1798). In the previous 
year the Child Care Workers (Child Care Centres) 
industrial award had issued by agreement between the 
then Pre-School Teachers' Union of Western Australia 
and respondents conducting Government subsidised 
child care centres. It applied to "child care workers" 
holding a recognised qualification in early child care and 
prescribed a five year incremental range. There is no 
doubt whatever that the rates in that five year scale repre- 
sented 85 per cent of the first five years of the nine year 
scale provided under the Pre-School Teachers' (Child 
Care Centres) Industrial Award 1975. That award issued 
on the same day as the Child Care Workers award, again 
by consent of the parties (55 WAIG pp. 1679-1684). 
Thus, although we are now told by the parties that the 
work performed by mothercraft nurses and child care 
workers is the same and that the employees are inter- 
changeable their rates of pay have been fixed on entirely 
different bases. 

The problem was discussed again in 1981 when 
Fielding C. was considering applications for first awards 
for pre-school teachers and child care workers in the 
unsubsidised sector of the day care industry. He opined 
that, if it can be properly achieved, it would be preferable 
for all who work in the day care industry to do so under 
substantially similar conditions of service. He said that 
child care workers, nurses and aides all work closely 
together and are all basically involved in the caring for 
children. However, although he thought that there was 
justification to look at the early childhood education 
system for the purposes of pre-school teachers he was not 
convinced that the same should apply for child care 
workers (61 WAIG pp. 1936-9). 

In 1982 the relativity problem between the different 
classes of employees was still there. In considering a 
claim for further increases to child care workers and 
aides in the private child care industry Fielding C. 
remarked, inter alia — 

To grant the claim in the terms sought would 
result in a significant adjustment of the relativities 
between the child care workers, aides and mother- 
craft nurses, which I think undesirable. After the 
first year of service, child care workers would be in 
receipt of much more than mothercraft nurses. 
There would be a difference of only approximately 
$1.00 a week in the remuneration of an aide and a 
mothercraft nurse in the first year rate, increasing to 
$10.00 a week in subsequent years of service. Such a 
consequence has little to commend it, having regard 
to the training and the role of the respective callings 
in this industry. It is no answer to suggest that the 
Commission currently has before it a claim to 
increase the remuneration for nurses generally, since 
much of the same can be said of the aides as a result 
of the claim arising out of the recent 5.3 per cent 
increase awarded to pre-school teachers in Govern- 
ment pre-schools. 
(62 WAIG p. 3011.) 

The Full Bench recognised the relativity problem when 
it considered an appeal against the decision of Fielding 
C. (supra) in March 1983. It said inter alia — 

It appears to us that the Commission was faced 
with the choice of maintaining the wage parity with 
child care workers employed by the Minister for 
Education thereby creating relativities with mother- 
craft nurses in the day care industry which were 
thought undesirable or fixing relativities for the sub- 
stantial number of employees in that industry which 
were considered fair being broadly in line with those 
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fixed in 1981. And this when earlier the private day 
care industry had been distinguished from the early 
childhood education system in which child care 
workers are also employed. 

Given the choice referred to the course followed 
was one reasonably open to the Commission. Even 
if the private day care industry were not 
distinguishable from the early childhood education 
system it seems preferable that a difference be 
created between the wages for these child care 
workers and those employed by the Minister for 
Education than to create what were seen to be 
injustices between employees in the private day care 
industry having regard to the training and the role of 
the respective callings of those employees. 
(63 WAIGp. 391.) 

Twelve months later Halliwell C. considered claims for 
new awards for both child care workers and aides 
throughout the industry and relativities again came 
under discussion (64 WAIG p. 1249-51). An appeal 
which followed resulted in the rates awarded being set 
aside the Full Bench concluding that the matter should 
have been referred by the Commissioner to the 
Anomalies Conference prescribed under the Wage 
Principles. In discussing the wages question, however, 
the Full Bench, in a unanimous decision, said — 

Wage fixing is not an exact science, and to a large 
degree calls for a discretionary judgment on the part 
of each individual arbitrator. Moreover, none of the 
previous decisions of the Full Bench or of the 
Commission concerning the wages of the classifica- 
tions now in question purport to establish precise 
internal wage relativities between the various 
vocations in the private day care industry. Rather, 
those cases emphasise a need to recognise a scheme 
of wage relativities which provide the highest wage 
for a pre-school teacher, somewhat less for a 
mothercraft nurse, still less for a child care worker, 
and finally least of all for a child care aide. The 
Commissioner's decision recognised that overall 
relationship, and in our view his determination in 
respect to the wages of child care workers and child 
care aides is not open to challenge on any of the 
grounds of appeal suggested by the appellants. 
(64 WAIG p. 1246.) 

The rates awarded by Halliwell C. for child care 
workers (as distinct from aides) in the decision appealed 
against were granted by Kelly C.C. on 17 August 1984 by 
consent, presumably following an Anomalies Con- 
ference (64 WAIG p. 1963). 

We are told by the parties in these proceedings that the 
work of child care workers and mothercraft nurses is 
interchangeable and that their rates should be the same. 
The differential rates problem is apparently further 
compounded by the fact that a person holding the 
National Nursery Examination Qualification (NNEB) is 
eligible to be a child care worker under the Child Care 
Centres (Child Care Workers) Award 1984 and is also 
accepted by the Nurses Board of Western Australia as 
having equivalent safety and competence to practice as a 
mothercraft nurse. Indeed, it would seem that three 
employers have already been prosecuted for failing to 
pay the rates prescribed for a child care worker under 
Award No. A4 of 1983 to employees with NNEB 
qualifications. 

The evidence adduced by the Royal Australian 
Nursing Federation convinces us that the difference in 
rates between child care workers and mothercraft nurses 
in these establishments cannot be justified when their 
duties and responsibilities and basic qualifications are 
compared. However, that is not to say that, in absolute 
terms, the rates currently paid to child care workers are a 
better work value assessment than the rates currently 
paid to mothercraft nurses. The latter rates were fixed by 
the Commission after argument in 1976 when it was 
considered that there was no need for an incremental 
range to extend beyond a 1st year of service and 
thereafter rate. The child care workers rates have been 

based on rates for pre-school teachers and the "career" 
scale extends to five years. The justification for that 
relationship has been queried by the Commission in the 
past and there is nothing before us which would convince 
us that a mothercraft nurse needs four years' experience 
to reach maximum efficiency in the role which she is 
required to play. If there is a real inequity in the case of 
the mothercraft nurse it comes about because of the 
length of the incremental scale more than anything else. 
Her commencing rate at the present time still slightly 
exceeds that of the child care worker. 

The other incongruity in the agreement between the 
parties which the Commission is being asked to endorse 
is the extension of the scale for the registered general 
nurse. While the Royal Australian Nursing Federation is 
keen to create a new nexus for the mothercraft nurse it 
seems that it, and the respondents, are content to 
maintain the traditional nursing relationship of the 
registered general nurse and adopt the five year scale 
which was embodied in the Nurses (Day Care Centres) 
Agreement 1974 (54 WAIG p. 916). Yet it would appear 
from what is before us that the child care worker, 
mothercraft nurse and registered general nurse working 
in the child care industry perform duties and assume 
responsibilities which are interchangeable. If it is right 
for the mothercraft nurse to be equated with the child 
care worker, then why not the registered general nurse? 
Mr Jahn, for the Royal Australian Nursing Federation, 
indicated that "in a document which will be before the 
Commission in the near future there is a provision for a 
supervisory person in the centres and a rate of pay which 
is higher than any we are talking about today". Perhaps 
that is the reason why the parties are prepared to main- 
tain the traditional relationship for the registered general 
nurse but there is no evidence to that effect. 

When the dust settles, we can see the unfairness in 
mothercraft nurses receiving less pay for the same work 
as child care workers and, in particular the NNEB 
trained employee. Again, because of their training, we 
can appreciate why neither the mothercraft nurse nor her 
union nor the respondents object to registered general 
nurses receiving a higher rate. 

On the material before us we have concluded that the 
fairest decision to reach is that which the Royal 
Australian Nursing Federation and the respondents 
consider to be in their mutual interests. We do so with 
some reluctance because we would not want it thought 
on what is before us that we endorse the implied result 
that all trained personnel employed in child care centres 
should have their salaries related to pre-school teachers. 
Nor do we consider on what is before us that registered 
general nurses working in this area should necessarily 
have their rates related to those of registered general 
nurses working directly within their profession. It seems 
to us that the course now proposed is probably the fairest 
pending a review of the industry and, hopefully a 
simultaneous consideration of the wages and conditions 
of all who work therein at a later date. 

We turn now to consider the objections of the inter- 
veners on Wage Principle grounds. The Royal Australian 
Nursing Federation has expressly declared that it will not 
seek to flow any favourable decision outside of the child 
care industry and, by its own actions, has excluded Ngal- 
a Mothercraft Home and Training Centre (Inc) from the 
proposed award. It has deliberately severed the 
mothercraft nurse in this industry from those involved 
directly in the nursing profession and, notwithstanding 
any later changes, in that profession, such a decision 
would seem to us to be irretrievable. We cannot see that 
endorsement of this claim will create any vehicle for 
general improvements in pay and conditions. Although it 
is possible that claims could emerge in the area of 
unsubsidised child care centres it is a fact that differences 
already exist between wages and conditions of employees 
working in subsidised and unsubsidised centres and good 
reason would need to be shown why any change should 
now take place. We could understand a possible reaction 
at Ngal-a but from the Research Notes prepared for the 
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anomalies conference and made available to the section 
50 parties and the Commission it would seem that 
mothercraft nurses located there and at public hospitals 
can be distinguished from those virtually working as 
child care workers in day care centres. They will continue 
to be related to registered general nurses which they may 
prefer in the longer term. 

As to the other agreed changes we see no reason to 
refuse them on Wage Principle grounds. Their cost 
implications are not great and there appears no 
likelihood of flow. 

For all of the above reasons we are prepared to issue 
the replacement award in the terms sought. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A23 of 1984. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
Esme Fletcher Day Nursery and Others, 
Respondents. 

A ward. 
HAVING heard Mr M.A. Jahn on behalf of the appli- 
cant and Mr J.N. Uphill and later Mrs P.E. Bentley on 
behalf of the respondents, Mr B.P. McCarthy and later 
Mr R.H. Gifford intervening on behalf of the 
Confederation of Western Australian Industry (Inc) and 
Mr J.R. Love intervening on behalf of Minister for 
Health, Ngal-a Day Care Centre and the Boards of 
Management of Princess Margaret and King Edward 
Memorial Hospitals, the Commission in Court Session 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby makes the 
following award — 

1.—Title. 
This award shall be known as the Nurses (Child Care 

Centres) Award 1984 and replaces the Nurses (Day Care 
Centres) Award No. 18 of 1974 and the Nurses (Day Care 
Centres) Award No. 11 of 1976 insofar as it applies to the 
respondents of this award. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Contract of Service. 
8. Hours of Work. 
9. Overtime. 
10. Absence Through Sickness. 
11. Wages. 
12. District Allowances. 
13. Special Leave. 
14. Annual Leave. 
15. Public Holidays. 
16. Long Service Leave. 
17. Payment of Salaries. 
18. Time and Salary Record. 
19. Casual and Part-Time Employees. 
20. Maternity Leave. 
21. Bereavement Leave. 
22. Meal Breaks and Allowances. 
23. Shift and Weekend Work. 

Schedule I — Respondents. 

3.—Area. 
This award shall have effect over the whole of the State 

of Western Australia, except Ngal-a Mothercraft Home 
and Training Centre (Inc), Jarrah Road, South Perth. 

4.—Scope. 
This award shall apply to all registered nurses 

employed in government subsidised nurseries, child care 
or day care services, excluding Ngal-a Mothercraft Home 
and Training Centre (Inc). 

5.—Term. 
The term of this award shall be for a period of six 

months on and from the 21st day of April 1986. 
/' 

6.—Definitions. 
"Nurse" shall mean an employee who is registered 

under the provisions of the Nurses Act 1968-80. 
"Casual Employee" shall mean an employee who is 

employed for less than 13 weeks. 
"Part-Time Employee" shall mean an employee who 

is regularly employed for less hours than that prescribed 
in Clause 8.—Hours of Work of this award for a full 
week's work. 

"Government Subsidised Centre" shall mean a centre 
which is provided with capital, recurrent or special needs 
subsidy pursuant to the Commonwealth Child Care Act 
1972. 

"Sponsoring Body" shall include the Management 
committee of the Centre. 

"Union" shall mean the Royal Australian Nursing 
Federation, Industrial Union of Workers. 

"Year of Experience" shall mean experience in the 
appropriate classification. Where there is a dispute as to 
whether the employee's previous experience shall count 
for determining the "year of experience" it shall be 
determined by a Board of Reference. 

7.—Contract of Service. 
(1) The contract of service may be terminated by either 

party by the giving of two weeks' notice on any day to the 
other party, or by the forfeiture or payment as the case 
may be of two weeks' pay in lieu of such notice. Provided 
that by mutual consent, this notice period may be 
waived. Provided that this shall not affect the right of the 
employer to dismiss an employee for misconduct, in 
which case salary shall be paid up to the time of dismissal 
only. 

(2) (a) If an employee's work or conduct falls to an 
unsatisfactory level, to a point where the employee's 
contract of service is in jeopardy, the sponsoring body 
shall notify the employee in writing, detailing the areas of 
dissatisfaction and explaining that the employee has four 
weeks to reach a satisfactory level. 

(b) The employee has the right to appeal against the 
allegations of dissatisfaction specified in paragraph (a) of 
this subclause and shall have the right to speak on his/her 
own behalf, or to Union representation before the 
sponsoring body or its nominated representative/s. 

8.—Hours of Work. 
(1) The ordinary hours of work shall be 38 per week to 

be worked as not more than eight hours per day between 
the hours of 7.00 a.m. and 6.00 p.m. Monday to Friday 
inclusive. Such hours shall be worked continuously 
except for meal breaks. 

(2) Where by agreement between the employer and the 
employee, the hours of work are arranged to allow an 
employee to regularly accumulate time off without loss 
of wages, the daily hours may be extended without 
payment of overtime to the extent of the agreed 
accumulation. 

(3) Where, immediately prior to the coming into 
operation of this award an employer provided an 
employee with non-contact time for the purpose of 
planning, preparation and reading, such non-contact 
time shall not be discontinued because of the operation 
of this award. 
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(4) Where it is agreed between the employer and the 
employee, contact staff shall be allowed non-contact 
time for the purpose of planning, preparation and 
reading. 

9.—Overtime. 
(1) For all work performed on Monday to Friday 

beyond the ordinary hours or outside the spread of hours 
as prescribed in subclause (1) of Clause 8.—Hours of 
Work, payment shall be made at the rate of time and one- 
half for the first two hours and double time thereafter. 

(2) Work performed on a Saturday or Sunday shal be 
paid at the rate of double time. 

10.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or remain 

at her place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance 
with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of 
personal ill health or injury for a period longer than her 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
employee's services terminate, if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year 
and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of absence. Provided 
that an employee shall not be entitled to claim payment 
for any period exceeding 10 weeks in any one year of 
service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of her inability to attend 
for work, the nature of her illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances shall 
be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the illness or 
who fails to supply such other proof of the illness or 
injury as the employer may reasonably require provided 
that the employee shall not be required to produce a 
certificate from a medical practitioner with respect to 
absences of two days or less unless after two such 
absences in any year of service the employer requests in 
writing that the next and subsequent absences in that 
year, if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
she is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shaU be made within 
seven days of resuming work and then only if the 
employee was confined to her place of residence or a 
hospital as a result of her personal ill health or injury for 
a period of seven consecutive days or more and she pro- 
duced a certificate from a registered medical practitioner 
that she was so confined. Provided that the provisions of 
this paragraph do not relieve the employee of the 
obligation to advise the employer in accordance with 

subclause (3) of this clause if she is unable to attend for 
work on the working day next following her annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time she pro- 
ceeded on annual leave and shall not be made with 
respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shaU be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 13.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading pre- 
scribed in Clause 13.—Annual Leave shall be deemed to 
have been paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published 
in Volume 65 of the Western Australian Industrial 
Gazette at pages one to four inclusive, the paid sick leave 
standing to the credit of the employee at the date of 
transmission from service with the transmitter shall 
stand to the credit of the employee at the commencement 
of service with the transmittee and may be claimed in 
accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

11.—Wages. 
Except as hereinafter provided the minimum rates of 

wage payable to employees under this award shall be as 
follows: 

Per Week 
$ 

Registered General Nurse 
1st year of experience  332.50 
2nd year of experience  340.80 
3rd year of experience  352.70 
4th year of experience  362.70 
Thereafter   374.60 

Registered Mothercraft Nurse 
1st year of experience  272.90 
2nd year of experience  306.30 
3rd year of experience  324.70 
4th year of experience  343.20 
Thereafter   361.40 

12.—District Allowances. 
(1) Employees employed in the districts of the State 

described in subclause (2) of this clause shall be paid the 
allowance prescribed for that district. 

(2) The boundaries of the districts shall be: 
District: 
(a) The area within a line commencing on coast; 

thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt Gibson and 
Burracoppin; thence to a point southeast at the 
junction of latitude 32 and longitude 119; 
thence south along longitude 119 to coast. 
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(b) That area within a line commencing on the 
south coast at longitude 119 then east along the 
coast to longitude 123; then north along 
longitude 123 to a point on latitude 30; thence 
west along latitude 30 to the boundary of No. 1 
District. 

(c) The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to 
longitude 123; thence south along longitude 
123 to the boundary of No. 2 District. 

(d) The area within a line commencing on the coast 
at latitude 24; thence east to the South 
Australian border; thence south to the coast; 
thence along the coast to longitude 123; thence 
north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

(e) That area of the State situated between the 
latitude 24 and a line running east from Carnot 
Bay to the Northern Territory border. 

(f) That area of the State north of a line running 
east from Carnot Bay to the Northern Territory 
border. 

(3) The weekly allowance payable to employees 
employed in the districts of the State described in 
subclause (2) of this clause are as follows:— 

District $ 
1. Nil 
2. 5.90 
3. 8.20 
4. 13.00 
5. 25.90 
6. 31.70 

Provided that the allowances prescribed shall operate 
from the beginning of the first pay period commencing 
on or after 1 January 1985. 

(4) Employees employed in the towns shown 
hereunder in the districts referred to in subclause (2) of 
this clause shall be paid the following allowances in lieu 
of the rates prescribed in subclause (3) of this clause. 

District Town $ 
1. Nil 
2. Kalgoorlie 1.90 

Ravensthorpe 7.80 
Norseman 7.80 
Salmon Gums '7.80 
Marvel Loch 7.80 
Esperance 7.80 

3. Meekatharra 13.00 
Mount Magnet 13.00 
Wiluna 13.00 
Laverton 13.00 
Leonora 13.00 
Cue 13.00 

4. Warburton Mission 34.90 
Carnarvon 12.30 

5. Fitzroy Crossing 34.90 
Halls Creek 34.90 
Turner River Camp 34.90 
Nullagine 34.90 
Abydos Research Station 32.30 
Liveringa (Camballin) 32.30 
Marble Bar 32.30 
Wittenoom 32.30 
Port Hedland 28.40 

6. Nil Nil 

(5) (a) A married employee whose spouse is not 
employed by the employer or by the government shall be 
paid double the weekly allowance expressed herein for 
the district or town in which he/she is employed. 

(b) An employee other than a married employee who 
supplied proof that he or she is the main support of 
relatives or dependants resident within the State shall be 
paid double the weekly allowance expressed herein for 
the district or town in which he or she is employed. 

(c) In no circumstances shall the weekly allowances 
paid to a married couple by employers exceed double the 
allowance prescribed herein nor be less than that 
amount. 

(6) Where an employee is on annual leave, he/she shall 
be paid for the period of such leave the district allowance 
to which he/she would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shaU only be paid district allowance for the period of 
such leave he/she remains in the district in which he/she 
is employed. 

(8) Liberty is reserved to the Union to make applica- 
tion to amend this clause with respect to towns which 
attract allowances different from that applying generally 
to that district. 

(9) Nothing in this clause shall operate so as to reduce 
the district allowance being paid at the date of this order 
to any employee. 

(10) Where an employee is provided with free board 
and lodging by the employer the allowances prescribed 
herein shall be reduced to two-thirds of the full 
allowance. 

(11) Liberty is reserved to the Union to apply to amend 
this clause every 12 months in accordance with variation 
to the Consumer Price Index for Perth for the period 
ending 31 December, each year. 

13.—Special Leave. 
(1) All contract employees shall be entitled to one 

week's leave on two separate occasions during each 
calendar year, the first such occasion being after four 
months' continuous employment in the qualifying 
period, which shall be taken at regular intervals through- 
out the year by agreement between the Administrator/ 
Director and the employee. 

(2) Where, immediately prior to the coming into 
operation of this award, the employer made provision 
for an employee to take leave with pay or leave without 
pay, for professional or personal reasons, such practice 
shall not be discontinued because of the operation of this 
award. 

(3) Nothing contained in this award shall prevent an 
employer from granting leave with pay or leave without 
pay to an employee for professional or personal reasons. 

(4) Any dispute concerning the interpretation of this 
clause shall be referred to the Industrial Relations 
Commission for determination. 

14.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
her employer after a period of 12 months' continuous 
service with such employer. 

(2) (a) In addition to her payment for annual leave an 
employee shall be paid a loading of 17.5 per cent for four 
weeks' leave calculated on her ordinary wage as 
prescribed. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave in termination. 

(3) If any award holiday falls within an employee's 
period of annual leave and is observed on a day which in 
the case of that employee would have been an ordinary 
working day there shall be added to that period one day 
being an ordinary day for each such holiday observed as 
aforesaid. 

(4) (a) An employee whose employment terminates 
after she has completed a 12 monthly qualifying period 
and who has not been allowed the leave prescribed under 
this clause in respect of that qualifying period shall be 
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given payment as prescribed in subclauses (1) and (2) 
hereof in lieu of that leave or, in lieu of so much of that 
leave as has not been allowed unless:— 

(i) she has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which she has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(b) If after one month's continuous service in any 
qualifying 12 monthly period, an employee lawfully 
leaves her employment, or her employment is terminated 
by the employer through no fault of the employee, the 
employee shall be paid 0.077 of a week's pay at her 
ordinary rate of wage in respect of each completed week 
of continuous service. 

(5) When computing the annual leave due under this 
clause, no deduction shall be made from such leave in 
respect of the period an employee is on annual leave, 
long service leave, observing a public holiday prescribed 
by this award, absence through sickness with or without 
pay except for that portion of an absence that exceeds 
three months, or absence on workers' compensation 
except for that portion of an absence that exceeds six 
months in any one year. 

(6) In special circumstances and by mutual consent of 
the employer and the employee annual leave may be 
taken in not more than two periods, and in such circum- 
stances and by mutual consent of the employer, 
employee and the Union, annual leave may be taken in 
not more than three periods. 

(7) Notwithstanding anything else herein contained an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require an 
employee to take her annual leave in not more than two 
periods but neither of such periods shall be less than one 
week. 

(8) In the event of an employee being employed by an 
employer for a portion only of a year, she shall only be 
entitled, subject to subclause (4) of this clause, to such 
leave on full pay as is proportionate to her length of 
service during that period with such employer, and if 
such leave is not equal to the leave given to the other 
employees she shall not be entitled to work or pay whilst 
the other employees of such employer are on leave on full 
pay. 

(9) The provisions of this clause shall not apply to 
casual employees. 

(10) (a) An employer may allow annual leave to an 
employee before the completion of 12 months' 
continuous service as prescribed in subclause (1) of this 
clause. 

(b) Where a period of leave has been granted pursuant 
to this subclause and the services of an employee are 
terminated and where the period of leave so taken 
exceeds that which would become due, pursuant to sub- 
clause (4) of this clause, the employee shaU be liable to 
pay the amount representing the difference between the 
amount received by the employee for the period of leave 
taken and the amount which would have accrued. The 
employer may deduct this amount from the moneys due 
to the employee by reason of the other provision of this 
award at the time of the termination. 

15.—Public Holidays. 
(1) The following days or the days observed in lieu 

thereof shall, subject as hereinafter provided, be allowed 
as holidays without deduction of pay, namely: New 
Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 
Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of the days 
named in this subclause. 

(2) Where any of the days mentioned in subclause (1) 
except Anzac Day, hereof fall on a Saturday or Sunday 
the holiday shall be observed on the next succeeding 

Monday and when Boxing Day falls on a Sunday or a 
Monday the holiday shall be observed on the next 
succeeding Tuesday. 

(3) Any employee who is required to work on the day 
observed as a holiday prescribed in this clause shall be 
paid for the time worked at the rate of double time and 
one-half or, if the employer agrees, be paid for the time 
worked at the rate of time and one-half and, in addition, 
be allowed to observe the holiday on a day mutually 
acceptable to the employer and the employee. 

(4) When an employee is absent on leave without pay, 
sick leave without pay or workers' compensation any day 
observed as a holiday on a day falling during such 
absence shall not be treated as a paid holiday. Where the 
employee is on duty or available on the whole of the 
working day immediately preceding a holiday, or 
resumes duty or is available on the whole of the working 
day immediately following a day observed as a holiday 
prescribed by this clause, the employee shall be entitled 
to be paid for such holiday. 

(5) Where — 
(a) a day is proclaimed as a holiday or as a public 

half holiday under section 7 of the Public and 
Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout 
the State or to the metropolitan areas of the 
State, 

that day shall be a whole holiday or as the case may be, a 
half holiday for the purposes of this award within the 
district or locality specified in the proclamation. 

(6) A part-time employee shall be entitled to the 
benefits of this clause only where that employee would 
normally have worked on the day or day observed in lieu 
of a Public Holiday prescribed by this clause. 

(7) This clause shall not apply to casual employees. 

16.—Long Service Leave. 
The Long Service Leave conditions which apply to 

State Government Wages Employees shall apply to 
employees covered by this award. 

17.—Payment of Wages. 
(1) Wages shall be paid weekly or fortnightly, by cash, 

direct bank transfer or cheque at the option of the 
employer. Where an employee's service is terminated in 
accordance with the provisions of this award, payment 
of all wages due shall be made within two working days 
of the time the employee ceased employment. 

(2) Each employee shall be provided with a pay advice 
slip on each day that wages are paid. The pay advice slip 
shall detail: 

(a) The rate of wage. 
(b) The gross wage. 
(c) The net wage. 
(d) Any allowances and overtime paid, and any 

deductions made. 
(e) The composition of any annual leave payment. 
(f) The composition of any termination payment. 

(3) No deduction shall be made from an employee's 
wages without written approval of the employee. 

18.—Time and Wages Record. 
A record of the time worked and wages paid to each 

employee employed under this award shall be maintained 
by the employer and shall be available for inspection by 
an accredited representative of the Union upon the giving 
of reasonable notice to the employer. 

19.—Casual and Part-Time Employees. 
(1) Casual employees shall be paid 20 per cent in 

addition to the rates prescribed in Clause 11.—Wages of 
this award in lieu of the provisions of Clauses 15.— 
Public Holidays, 14.—Annual Leave and 10.—Absence 
Through Sickness of this Award. 
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(2) A part-time employee who is employed to regularly 
work less than 20 hours per week may, with the consent 
of the employer, elect to be paid as a "casual". 

20.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave, 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 



(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

21.—Bereavement Leave. 
An employee shall, on the death within Australia of a 

wife, husband, de facto wife or de facto husband, father, 
father-in-law, mother, mother-in-law, brother, sister, 
child or stepchild be entitled on notice, of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee 
in two ordinary working days. Proof of such death shall 
be furnished by the employee to the satisfaction of the 
employer. 

Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any 
case where the employee concerned would have been off . 
duty in accordance with her roster, or on long service 
leave, annual leave, sick leave, workers' compensation, 
leave without pay, or on a public holiday. 

22.—Meal Breaks and Allowances. 
(1) Where an employee, without being notified on the 

previous day, is required to continue working after the 
usual ceasing time for two hours or more she shaU be 
provided with a meal free of charge or be paid $3.90 for 
such meal. 

(2) Not less than 30 minutes nor more than one hour 
shall be allowed for an uninterrupted meal but such time 
shall not be counted as time worked unless there is no 
other person present to relieve during an employee's 
meal break. 

23.—Shift and Weekend Work. 
(1) (a) "Night Shift" means any shift finishing 

subsequent to 12 midnight and at or before 8.00 a.m. or 
commencing between 12 midnight and 5.00 a.m. 

(b) "Day Shift" means the period from 7.00 a.m. to 
6.00 p.m. 

(c) "Afternoon Shift" means any shift finishing after 
6.00 p.m. and at or before 12 midnight. 

(d) "Early Morning Shift" means any shift 
commencing at or after 5.00 a.m. and before 7.00 a.m. 

(e) "Shift Workers" means only those employees 
engaged as such. 

(f) The following shift allowances shall be paid in 
addition to the ordinary hourly rate for all time 
worked — 

Early Morning shift 10% 
Afternoon shift 15% 
Rotating Night shift 17.5% 
Permanent Night shift 30% 

(2) (a) All time worked between 12 midnight on Friday 
and 12 midnight on Saturday shall be paid for at the rate 
of time and one-half. 

(b) All time worked between 12 midnight on Saturday 
and 12 midnight on Sunday shall be paid for at the rate of 
double time. 

(c) The rates prescribed in this subclause shall be in 
substitution for and not cumulative upon the rates 
prescribed in subclause (1) of this clause. 

Schedule I — Respondents. 
Esme Fletcher Day Nursery 
Cnr Parry and High Streets 
Fremantle WA 6160 
Marjorie Mann Lawley Day Care Centre 
30 Clifton Crescent 
Mt Lawley WA 6050 
Len Taplin Day Care Centre 
Port Hedland WA 6721 
Western Australian Institute of Technology 
Kent Street 
Bentley WA 6102 
Boronia Day Care Centre 
Boronia Close 
South Hedland WA 6722 
Catherine McAuley Residential Child Care Centre 
Station Street 
Wembley WA 6014 
Swan Shire Council 
Great Northern Highway 
Middle Swan WA 6056 
Belmont City Council 
215 Wright Street 
Cloverdale WA 6105 
Children's Protection Society of WA Inc 
286 Beaufort Street 
Perth WA 6000 

Dated at Perth this 16th day of April 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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AWARDS/AG RE EME NTS — 
Variation of — 

AMBULANCE SERVICE WORKERS. 
Award No. 50 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 122 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the St John Ambulance 
Association in Western Australia (Incorporated), 
Respondent. 

Order. 
HAVING heard Mr M.G. Nolan on behalf of the 
applicant and Mr M. Sandy on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the "Ambulance Service Employee" Award 
No. 50 of 1968 as varied, be further varied in 
accordance with the following Schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 4th day of May 1986. 

Dated at Perth this 19th day of May 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu: 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Contract of Service. 
6. Acting Appointments and Relieving. 
7. Hours of Duty. 
8. Overtime. 
9. Rates of Pay. 
10. Special Allowances and Conditions. 
11. Annual Leave. 
12. Public Holidays. 
13. Absence Through Sickness. 
14. Long Service Leave. 
15. Location Allowance. 
16. Casual Employees. 
17. Travelling Expenses. 
18. Medical Examinations. 
19. Payment of Wages. 
20. Wage Record. 
21. Union Interviews. 
22. Notice Board. 
23. Amenities. 
24. Special Leave. 
25. Compassionate Leave. 
26. Court Service. 
27. Jury Service. 
28. Country Conditions. 
29. On Call Allowance. 
30. Existing Customs and Practice. 
31. Funeral Expenses. 
32. Appendix. 

Schedule — Restraint on Increase in 
Remuneration. 

2. Clause 15.—Country Conditions: Delete this clause 
and insert in lieu: 

15.—Location Allowance. 
(1) In addition to any other allowances prescribed 

in this award, an Officer working in any of the 
undermentioned towns shall be paid the allowance 
specified: 

Weekly Weekly 
Zone Country Weekly Annual 

Allowance Allowance Total Total 
S S S S 

Albany 2.30 9.22 11.52 599.04 
Bunbury 2.30 9.22 11.52 599.04 
Collie 2.30 9.22 11.52 599.04 Geraldton 3.46 18.43 21.89 1 138.28 Kalgoorlie 3.46 11.52 14.98 778.96 Kambalda 3.46 11.52 14.98 778.96 Norseman 3.46 11.52 14.98 778.96 Port Hedland 23.04 50.70 73.74 3 834.48 

(2) An Officer working in a district not specified 
above shall be paid an amount as shall be agreed in 
writing between the Union and the employer. 

3. Clause 28.—Country Postings: Delete this clause 
and insert in lieu: 

28.—Country Conditions. 
(1) Where the employer requires an Officer to 

work "on-call" pursuant to Clause 29.—On Call 
Allowance of this award, then the employer shall 
pay all costs associated with connecting a telephone 
to the Officer's residence, and shall also pay all 
rental charges plus 20 per cent of all calls charged. 

(2) Any Officer working north of the 26th parallel 
shall be entitled to return air fares to the Perth 
metropolitan area for self and immediate family, 
once per year whilst on annual leave. 

(3) Where an Officer transfers in accordance with 
the provisions of this clause, the employer shall meet 
all reasonable removal expenses incurred in that 
transfer. 

(4) All accommodation in areas above the 26th 
parallel and in the Goldfields shall be air- 
conditioned at the expense of the employer. 

(5) Where the employer requires an Officer to 
attend an area or town other than that sub-centre to 
which the Officer is stationed (for the purposes of 
training or any other work-related matter), the 
employer shall pay the Officer an allowance of 
$57.71 for each night the Officer is away from 
home. 

(6) For the purposes of this clause an Officer 
"permanently employed" at a country sub-centre 
shall mean any Officer who works at a country sub- 
centre but has not been sent there in either a relief or 
posting capacity as defined in subclauses (7) and (8) 
of this clause. 

(7) An Officer on "Country Relief Duties" shall 
mean an Officer who has successfully applied for 
appointment to relieve at a country sub-centre and 
whose period of relief shall not exceed 30 consecu- 
tive weeks. In all such cases, the following shall 
apply: 

(a) The Officer shall, in addition to any other 
allowances or benefits prescribed under 
this award, be entitled to an allowance of 
$149.68 per week and will be 
accommodated in a hotel/motel, or such 
other accommodation as is agreed, and the 
employer will be responsible for the 
payment of bed and breakfast. 

(b) Any claim in excess of the amount pre- 
scribed in paragraph (a) of this subclause 
will be considered on its merits. 

(c) Where an Officer so chooses to find 
accommodation, the employer shall pay 
such Officer $254.31 per week in addition 
to that amount prescribed in paragraph (a) 
of this subclause. The Officer shall then be 
responsible for finding and funding 
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his/her own accommodation, and any 
other expenses incurred whilst on country 
relief duties. 

(d) If an Officer is required to do country 
relief duties for a period of less than one 
week, then the allowances prescribed in 
paragraphs (a) and (c) of this subclause 
shaU be paid on a proportionate basis. 

(8) (a) A "Country Posting" shall mean where an 
Officer has been sent, either voluntarily or 
involuntarily to a country sub-centre other than on a 
permanent basis or a relief basis as defined in 
subclauses (6) and (7) of this clause. 

(b) An Officer may be posted to a country sub- 
centre for a period not exceeding one year. This 
period may only be extended by mutual agreement 
between the Officer, the employer and the Union. 

(c) Notification of any posting shaE be made at 
least six weeks prior to the commencement date of 
the posting. 

(d) Commencement date for any posting shall be 
effected where possible during school holidays, 
unless otherwise agreed upon by the Officer, the 
employer and the Union. 

(e) The employer will provide accommodation 
for any Officer posted to a country sub-centre, at a 
standard equal to that suppUed to government 
employees under the Government Employees' 
Housing Authority for that particular area. 

(f) The maximum amount of rent that any Officer 
posted to a country sub-centre shall pay for the 
accommodation referred to in paragraph (e) of this 
subclause shaU be $23.04 per week. 

(g) The conditions of aO postings shall be in 
writing, a copy of which wiM be sent to the Officer 
concerned and the Union. 

4. Clause 29.—On CaU Alowance: Delete this clause 
and insert in lieu: 

29.—On CaE Alowance. 
(1) Time on caE means time during which, in 

accordance with the on call roster, an Officer who is 
rostered off duty is required to be in readiness to 
answer a call. 

(2) Time on call wEl not be counted as time 
worked unless the Officer is called out for duty, in 
which case the Officer wEl be paid at the rate of 
double time for the actual period or periods of duty, 
with a minimum payment of two hours per call, for 
the time so worked in any day during which the 
Officer is on caE, provided that two hours have 
elapsed from the commencement of the previous 
call. 

(3) Nothing in this clause will prohibit an Officer 
from temporarily leaving the Station or his/her 
home when rostered for on caE after having made 
satisfactory arrangements for the proper carrying 
on of the service during his/her absence. 

(4) An Officer will be free from on caE duty every 
second weekend and for at least eight days in every 
period of 14 consecutive days. 

(5) An Officer required to be on call pursuant to 
this clause shall be entitled to a payment equivalent 
to 0.5 per cent of the Ambulance Officer Grade I, 
1st Year Rate, as prescribed in subclause (1) of 
Clause 9.—Rates of Pay of this award, for each 
hour or part thereof the Officer is rostered on call. 

BUILDING TRADES (Government). 
Award No. 31A of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 301 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
AppEcant and Hon Minister for Health and Others, 
Respondents. 

Order. 
HAVING heard Mr G.G. Young on behalf of the appli- 
cant and Mr N.R. Whitehead on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Building Trades (Government) Award 
No. 31A of 1966 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the first pay period on or after the 
4th day of November 1985, except in the case of 
subclause (2) of Clause 11.—Wages; subclauses (1) 
and (4) of Clause 15A.—Fares and Travelling Time 
(Other than Distant Work); subclauses (3) and (5) of 
Clause 15B.—Fares and Travelling — Plumbers and 
subclause (6) of Clause 20.—Overtime shall have 
effect from the beginning of the first pay period 
commencing on or after the 19th day of December 
1985. 

Dated at Perth this 14th day of May 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 11.—Wages: Delete subclause (2) of this 

clause and insert in lieu: 
(2) Tool Alowance (Per Week) $ 

(a) Bricklayers and Stoneworkers ... 8.10 
(b) Plasterers   9.40 
(c) Carpenters and Joiners  11.30 
(d) Plumbers  11.30 
(e) Painters and Sign writers  2.80 
(f) Glaziers  2.80 
(g) Stonemasons: the employer 

shall supply all necessary tools 
for the use of stonemasons, 
except when engaged on 
building construction when the 
worker, if required to supply 
his own tools, shall receive a 
tool allowance at the rate of 96 
cents per week. 

NOTE 1: The tool allowance prescribed in 
paragraphs (a), (b), (c) and (d) of this subclause each 
include an amount of 0.6 cents for the purpose of 
enabling the workers to insure their tools against 
loss or damage by theft or fire. 

NOTE 2: The abovenamed allowances shall not 
be paid where the employer supplies a worker with 
aE necessary tools. 

Delete subclause (4) (a) of this clause and insert in lieu: 
(4) Disabilities Alowance (Per Week): $13.20 

(a) Subject to the provisions of paragraph (b), 
(c) or (d) of this subclause an allowance of 
$13.20 shaE be paid to aE workers 
excepting workers who are employed for 
the major portion of any week in or about 
a permanent maintenance depot or who 
are usually employed in or about the 
employer's business when a worker 
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coming within the exception is engaged on 
the erection or demolition of a building 
exceeding 250 square feet in floor area. 

Delete first paragraph of subclause (7) of this clause 
and insert in lieu: 

(7) Plumbing Trade Allowance: Plumbers shall 
be paid an allowance at the rate of $10.60 per week 
to compensate for the following classes of work and 
in lieu of the relevant amounts in Clause 
14.—Special Rates and Provisions — whether or not 
such work is performed in any one week. When 
working outside the categories listed hereunder a 
plumber shall receive the appropriate rates provided 
for in the said Clause 14.—Special Rates and 
Provisions. 

2. Clause 14.—Special Rates and Provisions: Delete 
subclauses (1) to (39) inclusive and subclause (52) of this 
clause and insert in lieu: 

(1) Conditions respecting Special Rates: 
(a) The special rates prescribed in this award 

shall be paid irrespective of the times at 
which work is performed and shall not be 
subject to any premium or penalty 
conditions. 

(b) Where more than one of the above rates 
provides payments for disabilities of 
substantially the same nature then only the 
highest of such rates shall be payable. 

(2) Swing Scaffold: 
(a) A worker employed — 

(i) on any type of swing scaffold or 
any scaffold suspended by rope or 
cable or bosun's chair or cantilever 
scaffold, or 

(ii) on a suspended scaffold requiring 
the use of steel or iron hooks or 
angle irons at a height of 6.1 metres 
or more above the nearest horizon- 
tal plane, 

shall be paid $2.17 for the first four hours 
or part thereof and 45 cents for each hour 
thereafter on any day in addition to the 
rates otherwise prescribed. 

(b) A solid plasterer when working on a swing 
scaffold shall be paid an additional 10 
cents per hour. 

(c) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(d) Provided that no allowance shall be 
payable for working on such scaffolds 
when used under bridges or jetties unless 
the height of the scaffold above the water 
exceeds 0.9 metres. 

(3) Insulation: A worker handling charcoal, 
pumice, granulated cork, silicate of cotton, 
insulwool, slag wool or other recognised insulation 
material of a like nature or working in the 
immediate vicinity so as to be affected by the use 
thereof shall be paid 37 cents per hour or part there- 
of in addition to the rates otherwise prescribed. 

(4) Working in a dust laden atmosphere in a 
joiner's shop where dust extractors are not provided 
in or such atmosphere caused by the plugging work 
(as, for instance, pumice, charcoal, silicate of 
cotton, or any other substitute) or from earthworks, 
37 cents per hour extra. 

(5) Confined Space: A worker required to work in 
a confined space, being a place the dimension or 
nature of which necessitates working in a cramped 
position or without sufficient ventilation, shall be 
paid 37 cents per hour or part thereof in addition to 
the rate otherwise prescribed. 

(6) Sewer Work: A worker engaged in repairs to 
sewers shall be paid 27 cents per hour or part thereof 
in addition to the rates otherwise prescribed. 

(7) Sanitary Plumbing Work: A plumber doing 
sanitary plumbing work on repairs to sewer drainage 
or waste pipe services in any of the following 
places — 

(a) Infectious and contagious disease 
hospitals or any block or portion of a 
hospital used for the care or treatment of 
patients suffering from any infectious or 
contagious disease. 

(b) Morgues. 
shall be paid 30 cents per hour or part thereof in 
addition to the rates otherwise prescribed. 

(8) Ship Plumbing: A plumber doing work on a 
ship of any class — 

(a) Whilst under way; or 
(b) In a wet place being one in which the 

clothing of a worker necessarily becomes 
wet to an uncomfortable degree or one in 
which water accumulates underfoot; or 

(c) In a confined space; or 
(d) In a ship which has done one trip or more 

in a fume or dust laden atmosphere, in 
bilges, or when cleaning blockages in soil 
pipes or waste pipes or repairing brine 
pipes, 

shall be paid 44 cents per hour or part thereof in 
addition to the rates otherwise prescribed. 

(e) A plumber carrying out pipe work in a ship 
of any class under the plates in the engine 
and boiler rooms and oil fuel tanks shall be 
paid 88 cents per hour or part thereof in 
addition to the rates otherwise prescribed. 

(9) Well Work: A plumber or labourer required 
to enter a well nine metres or more in depth for the 
purpose in the first place of examining the pump, 
pipe or any other work connected therewith, shall be 
paid $1.54 for such examination and 57 cents per 
hour extra thereafter for fixing, renewing or 
repairing such work. 

(10) Permit Work: Any licenced plumber called 
upon by his employer to use the licence issued to him 
by the Metropolitan Water Supply, Sewerage and 
Drainage Board for a period in any one week shall 
be paid $9.30 for that week in addition to the rates 
otherwise prescribed. 

(11) Plumbers on Sewerage Work: Plumbers or 
apprentices in their third, fourth or fifth year, on 
work involving the opening up of house drains or 
waste pipes for the purpose of clearing blockages or 
for any other purpose, or work involving the 
cleaning out of septic tanks or dry wells, shall be 
paid a minimum of $1.54 per day or part thereof in 
addition to the prescribed rate. 

(12) Height Money: A worker required to work 
on a chimney stack, spire, tower, air shaft, cooling 
tower, water tower exceeding 15 metres in height 
shall be paid for all work above 15 metres, 30 cents 
per hour or part thereof with an additional 30 cents 
per hour or part thereof for work above each further 
15 metres in addition to the rates otherwise 
prescribed. 

(13) Furnace Work: A worker engaged in the con- 
struction or alteration or repairs to boilers, flues, 
furnaces, retorts, kilns, ovens, ladles and similar 
refractory work or an underpinning shall be paid 79 
cents per hour or part thereof in addition to the rates 
otherwise prescribed. 

(14) Hot Work: 
(a) A worker required to work in a place 

where the temperature has been raised by 
artificial means to between 46 degrees 
Celsius and 54 degrees Celsius shall be paid 
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30 cents per hour or part thereof in 
addition to the rates otherwise prescribed, 
or in excess of 54 degrees Celsius shall be 
paid 37 cents per hour or part thereof in 
addition to the said rates. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours' work without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(15) Cold Work: 
(a) A worker required to work in a place 

where the temperature is lowered by 
artificial means to less than zero degrees 
Celsius shall be paid 30 cents per hour or 
part thereof in addition to the rates other- 
wise prescribed in this award. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours' work without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(16) Swanbourne and Graylands: Workers 
required to work at the Swanbourne and Graylands 
Hospitals controlled by the Mental Health Service 
shall be paid at the rate of 30 cents per hour in 
addition to the prescribed rate. 

(17) Flintcote: Plasterers using flintcote shall be 
paid 29 cents per hour or part thereof except when 
flintcote is applied by hawk and trowel to walls and 
ceilings when the rate shall be 53 cents per hour extra 
in addition to the prescribed rate. 

(18) Dirty Work: 
(a) A worker employed on excessively dirty 

work which is more likely to render the 
worker or his clothes dirtier than the 
normal run of work, shall be paid 30 cents 
per hour extra in addition to the prescribed 
rate (with a minimum payment as for four 
hours when employed on such work). 

(b) This shall not apply to a worker in receipt 
of the allowance prescribed in subclause 
(4) of Clause 11.—Wages of this Award 
nor to a worker in receipt of the allowance 
prescribed in subclause (27) hereof. 

(19) Stonemason on Wall: A stonemason 
working on the wall (cottage work and foundation 
work in coastal stone excepted) shall be paid 30 cents 
per hour of part thereof in addition to the rates 
otherwise prescribed. 

(20) Setter Out: A setter out (other than a leading 
hand) in a joiner's shop shall be paid $2.91 per day 
in addition to the rates otherwise prescribed. 

(21) Detail Worker: A detail worker (other than a 
leading hand) shall be paid $2,91 per day in addition 
to the rates otherwise prescribed. 

(22) Spray Painting — Painter: 
(a) Lead paint shall not be applied by a spray 

to the interior of any building. 
(b) All workers (including apprentices) 

applying paint by spraying, shall be pro- 
vided with full overalls and head covering 
and respirators by the employer. 

(c) Where from the nature of the paint or 
substance used in spraying, a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substance used by a worker 
in spray painting, the worker shall be paid 
a special allowance of 79 cents per day. 

(23) Lead Paint Surfaces: 
(a) No surface painted with lead paint shall be 

rubbed down or scraped by a dry process. 
(b) Width of Brushes: All brushes shall not 

exceed 127 millimetres in width and no 
kalsomine brush shall be more than 177.8 
millimetres in width. 

(c) Meals not to be taken in paint shop. No 
worker shall be permitted to have a meal in 
any paint shop or place where paint is 
stored or used. 

(24) Spray Application — Painters: A painter 
engaged on all applications carried out in other than 
a properly constructed booth approved by the 
Department of Labour and Industry shall be paid 30 
cents per hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(25) An employee who is a qualified first aid man 
and is appointed by his employer to carry out first 
aid duties in addition to his usual duties shall be paid 
an additional rate of $1.04 per day. 

(26) Toxic Substances: 
(a) A worker required to use toxic substances 

or materials of a like nature shall be 
informed by the employer of the health 
hazards involved and instructed in the 
correct and necessary safeguards which 
must be observed in the use of such 
materials. 

(b) A worker using such materials will be 
provided with and shall use all safeguards 
as are required by the appropriate Govern- 
ment Authority in the absence of such 
requirement such safeguards as are deter- 
mined by a competent authority or person 
chosen by the union and the employer. 

(c) A worker using toxic substances or 
materials of a like nature shall be paid 37 
cents per hour extra. Workers working in 
close proximity to workers so engaged 
shall be paid 27 cents per hour extra. 

(d) For the purposes of this subclause all 
materials which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials of a 
like nature. 

(27) Abattoirs: A worker, other than a plumber in 
receipt of the plumbing trade allowance, employed 
in an abattoir shall be paid such rate as is agreed 
upon between the parties, or, in default of agree- 
ment, the rate determined by the Board of 
Reference. 

(28) Fumes: A worker required to work in a place 
where fumes of sulphur or other acid or other 
offensive fumes are present shall be paid such rates 
as are agreed upon between him and the employer. 

(29) Asbestos: Workers required to use materials 
containing asbestos or to work in close proximity to 
workers using such materials shall be provided with 
and shall use all necessary safeguards as required by 
the appropriate occupational health authority and 
where such safeguards include the mandatory 
wearing of protective equipment (i.e. combination 
overalls and breathing equipment or similar 
apparatus) such workers shall be paid 37 cents per 
hour whilst so engaged. 

(30) Explosive Powered Tools: An operator of 
explosive powered tools, being a worker qualified in 
accord with the laws and regulations of the State of 
Western Australia to operate explosive powered 
tools, who is required to use an explosive powered 
tool shall be paid 71 cents for each day on which he 
used a tool in addition to the rates otherwise 
prescribed. 
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(31) Wet Work: A worker required to work in a 
place where water is continually dripping on him so 
that his clothing and boots become wet or where 
there is water underfoot shall be paid 30 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(32) Cleaning Down Brickwork: A worker 
required to clean down bricks using acids or other 
corrosive substances shall be supplied with gloves 
and be paid 27 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(33) Bagging: A worker engaged upon bagging 
brick or concrete structures shall be paid 27 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(34) Bitumen Work: A worker handling hot 
bitumen or asphalt or dipping materials in creosote 
shall be paid 37 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(35) Scaffolding Certificate Allowance: A 
tradesman who is the holder of a scaffolding 
certificate or rigging certificate issued by the 
Department of Labour and Industry and is required 
to act on that certificate whilst engaged on work 
requiring a certified person shall be paid 30 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award but this allowance shall 
not be payable cumulative on the allowance for 
swing scaffolds. 

(36) Dry Polishing or Cutting of Tiles: A worker 
required to dry polish tiles with a machine or to cut 
tiles with an electric saw shall be paid 37 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(37) Secondhand Timber: Where, whilst working 
with secondhand timber, a worker's tools are 
damaged by nails, dumps or other foreign matter in 
the timber, he shall be entitled to an allowance of 
$1.04 per day on each day upon which his tools are 
so damaged, provided that no allowance shall be 
payable under this clause unless it is reported 
immediately to the employer's representative on the 
job in order that the claim may be proved. 

(38) Roof Repairs: A worker engaged on repairs 
to roofs shall be paid 33 cents per hour or part 
thereof in addition to the rates otherwise provided in 
this award. 

(39) Computing Quantities: A worker, other than 
a leading hand, who is required to compute or 
estimate quantities of materials in respect of the 
work performed by others shall be paid $2.17 per 
day or part thereof in addition to the rates otherwise 
prescribed in this award. 

(52) A worker engaged on work at Fremantle 
Prison shall be paid 30 cents per hour extra. 

3. Clause 15A.—Fares and Travelling Time (Other 
than Distant Work): Delete subclauses (1) and (4) of this 
clause and insert in lieu: 

(1) Each worker required on any day to report 
directly to the job as distinct from the permanent 
depot to which such worker is attached (or where a 
permanent depot does not exist the Head Office of 
the employer shall be regarded as the permanent 
depot) and any worker referred to in paragraph (b) 
of subclause (5) of Clause 11.—Wages — shall be 
paid the following allowance to compensate for 
excess fares and travelling time from the worker's 
home to his place of work and return — 

(a) Within a radius of 50 km from such depot 
$7.10 per day. 

(b) Subject to the provisions of subclause (2) 
hereof, work performed at places beyond 
a radius of 50 km from the permanent 
depot shall be deemed to be distant work, 

47611—2 

unless the employer and the workers, with 
the consent of the union, agree in any 
particular case that the travelling allow- 
ance for such work shall be paid under this 
clause in which case an additional allow- 
ance of 27 cents per kilometre shall be paid 
for each kilometre in excess of the 50 
kilometre radius; 

but a worker who is usually employed at his 
employer's principal place of business shall not be 
entitled to the foregoing allowances when required 
to start work at some other place unless he thereby 
incurs fares in excess of those incurred in travelling 
to and from his usual place of employment. 

(4) For travelling during working hours from and 
to the employer's place of business or from one job 
to another, a worker shall be paid by the employer at 
ordinary rates. The employer shall pay all fares and 
reasonable expenses in connection with such travel- 
ling. Provided that if an employer requests the 
worker to use his own vehicle, the employer shall 
pay a car allowance of not less than 19 cents per 
kilometre for each kilometre the worker travels in 
response to such request. 

4. Clause 15B.—Fares and Travelling — Plumbers: 
Delete subclauses (3) and (5) of this clause and insert in 
lieu:— 

(3) Transport during working hours: Where an 
employee is required by an employer to travel to any 
other job site during the course of his daily engage- 
ment he shah be paid all fares necessarily incurred 
except where transport is provided by the employer 
to and from such site, and all time spent in such 
travel shall be regarded as time worked. 

Provided that where an employer requests an 
employee to use his own car to effect such a transfer 
and such employee agrees to do so the employee 
shall be paid an allowance at the rate of 34 cents per 
kilometre. 

(5) Definitions: 
(a) Radius and Fares — The radius shall be 50 

kilometres and the fares shall be $4.60 per 
day. 

(b) Centre for employment — 
(i) The employer's normal base 

establishment or workshop; or 
(ii) The GPO of Perth for all 

employers whose base establish- 
ment or workshop is within the 
defined radius from the said GPO; 
or 

(iii) The local Post Office closest to the 
employer's establishment or 
workshop beyond the defined 
radius of the Perth GPO; or 

(iv) In the case of employees sent to 
distant work (as defined) the place 
at which such employees are 
domiciled with the approval of 
their employer, for the distant 
work. 

(v) An employer having selected (i), (ii) 
or (iii) as the centre shall not change 
without one month's prior notice to 
each employee. 

5. Clause 20.—Overtime: Delete subclause (6) of this 
clause and insert in lieu: 

(6) Any worker who is required to continue 
working for more than two hours after his usual 
knock-off time on any day shall be supplied by the 
employer with a reasonable meal, or in lieu of such 
meal, shall be paid an allowance of $4.60 for a meal. 

Provided that this subclause shall not apply to a 
worker who has been notified on the previous day 
that he would be required to work such overtime. 
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CATERING EMPLOYEES 
(Nationwide Food Service Pty Ltd). 

Award No. A31 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 131 of 1986. 

Between Federated Liquor and Allied Industries 
Employees' Union of Australia, WA Branch Union 
of Workers, Applicant and Nationwide Food 
Service P/L, Respondent. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the applicant 
and Mr K. Farrell on behalf of the respondent, the 
Commission pursuant to the powers conferred on it by 
the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the Catering Employees (Nationwide Food 
Service Pty Ltd) Award No. 31 of 1981 be varied in 
accordance with the following Schedule. 

Dated at Perth this 12th day of May 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

CLERKS 
(Commercial, Social and Professional Services). 

Award No. 14 of 1972. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 145 of 1985. 

Between Federated Clerks' Union of Australia, Industrial 
Union of Workers, WA Branch, Applicant and 
Civil Flying Services and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
Applicant and Mr R.H. Gifford on behalf of the Respon- 
dents, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 461 of 1983, dated 2 March 1984, 
have been complied with, and by consent, hereby 
orders — 

That the Clerks (Commercial, Social and 
Professional Services) Award No. 14 of 1972 be 
varied in accordance with the following schedule 
with effect from the beginning of the first pay period 
commencing on or after 23 December 1985. 

Dated at Perth this 7th day of May 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 22.—Wages: Delete subclause (1) from this 

clause and insert in lieu thereof the following:— 
(1) Classifications (total wage per week): 

Column Column 
A 
i; 

B 
S 

(1) Chef  .. 282.20 291.10 
(2) Qualified Cook  .. 259.50 267.60 
(3) Cook Employed Alone .. 246.30 254.(X) 
(4) Breakfast and/or Other 

Cooks  .. 243.30 250.90 
(5) Bar Attendant  .. 245.80 253.50 
(6) Waiter/Waitress  .. 239.40 246.90 
(7) Steward/Stewardess  .. 239.40 246.90 
(8) Cashier   .. 245.80 253.50 
(9) Counterhand/Kiosk 

Attendant  .. 239.40 246.90 
(10) Kitchenhand  .. 236.80 244.20 
(11) Laundress  .. 236.80 244.20 
(12) Cleaner  .. 236.80 244.20 
(13) General Hand  .. 236.80 244.20 

Operative Date: 
Column A: First pay period commencing on and from 

21 March 1986. 
Column B: First pay period commencing on and from 

1 June 1986. 

Schedule. 
Clause 7.—Hours of Duty: Renumber subclause (1) of 

this clause as (1) (a) and add a new paragraph (1) (b) as 
follows: 

(b) Provided that by agreement between the 
Union and the employer ordinary hours may be 
worked on five consecutive days including Saturday 
and Sunday in which case hours worked on 
Saturday andSunday and before 7.00 a.m. and after 
6.00 p.m. shall be paid in accordance with the rates 
prescribed in Clause 8 of this award. 

CLERKS 
(Wholesale and Retail Establishments). 

Award No. 38 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 553 of 1985. 

Between the Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch, 
Applicant and Boans Limited and Others, 
Respondents. 

Before Mr Commissioner G.L. Fielding. 
The 14th day of April 1986. 

Mr C.P. Panizza on behalf of the Applicant. 
Mr R.H. Gifford on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is an application brought 
to amend the Clerks (Wholesale and Retail Establish- 
ments) Award No. 38 of 1947 to allow for the intro- 
duction of a 38-hour week. Presently the Award pre- 
scribes a 40-hour week, although as Mr Gifford, for the 
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employers, has indicated, there is already quite a large 
incidence in the industry of ordinary hours of less than 38 
per week. 

The parties have met on numerous occasions, both 
within and without the Commission with a view to 
reaching agreement on the terms and conditions under 
which the shorter working week should be made the new 
standard for the industry. Needless to say, agreement in 
principle has been reached that there should be a 38-hour 
week for all employees covered by this Award. There are 
two matters which the parties have been unable to settle 
and they have asked the Commission to resolve them. I 
shall refer to them later. 

The Commission's current wage fixing principles 
provide that claims to reduce the standard hours for the 
working week to 38 should be dealt with on the basis that 
the cost impact of the reduction should be minimised. 
Accordingly, the Commission is required to satisfy itself 
that as much as possible the costs of implementing the 
shorter working week are offset by changes in work 
practices and the like. 

The parties have in the course of their negotiations 
reached agreement on many offsets. They include, 
amongst others, adjusting the frequency for the payment 
of wages from weekly to fortnightly; and provision for 
direct banking of wages or payment of wages by cheque. 
They have agreed that many of the restrictions which 
apply to part-time employment should be abolished. 
They have also reached agreement that work between 12 
noon and 1.00 p.m. on Saturday should no longer be 
paid at double time but rather at time and a half. The 
spread of hours has been enlarged. The maximum period 
for employing casuals has been increased from two to 
four weeks. There have also been some other adjust- 
ments relating to overtime, night trading and the like, 
which have also been agreed and about which nothing 
needs to be said. 

I am satisfied that the parties have made a fair and 
genuine attempt to minimise the costs for introducing the 
reduced hours. In the circumstances I am prepared to 
sanction the agreement to reduce the ordinary hours of 
work in a week from 40 to 38. It is obvious from an 
examination of the set-offs that the parties have made a 
good deal of progress and they are to be commended for 
that. 

The two matters in issue concern the operative date for 
the changes the remuneration for casuals on Saturday 
afternoon between 12 noon and 1.00 p.m. The Union 
says that the current practice, whereby the penalty 
formerly double time, for that hour is calculated on the 
loaded wage rate for casuals, should continue. The 
employers argue that between 12 noon and 1.00 p.m. the 
penalty should be calculated on the ordinary rate of wage 
as for full-time and part-time employees, without regard 
for the 25 per cent casual "loading" so called. 

My view of the matter has changed over time. As a 
result of what I have heard in these proceedings I think 
the proposition put by the employers is untenable, to say 
the least, if not unwise. The proposal is somewhat 
irrational and inconsistent. It does not remove the 
penalty for the hour in question, for which there might 
well be good reason given that it is payable for ordinary 
hours worked. Rather, it seeks to take off the casual 
loading for that hour, not for any earlier part of the day 
nor for any other period in the week; it is only for the 
hour in question. I find it odd, quite apart from the 
obvious anomalies caused, that the penalty should be 
calculated on one wage rate for the early part of the day 
and on a different and lower rate for just one hour later 
in the day. I do not see any rhyme or reason for that, 
other than perhaps the political considerations built 
around the concern the employers have to rationalise the 
pay rates and loadings in this industry. Having regard for 
modern trends towards liberalisation of shopping hours, 
there may well be good reason for that. Indeed, I suspect 
that there is good reason for a thorough review of the 
penalty rates and the ordinary hours of work as they 

apply in this industry. Perhaps that is something which is 
just around the corner but it is not something which I 
should comment further on at this stage. 

I simply do not think it right or proper to make the 
adjustment sought on behalf of the employers. What we 
are dealing with are offsets. Mr Gifford has freely 
acknowledged, as indeed he is bound to do, that any 
monetary offset resulting from his proposal would be 
nominal. That leads me to feel even more comfortable in 
my view that to make the change in these proceedings is 
inappropriate. It may be that there is precedent in the 
Shop and Warehouse (Wholesale and Retail Establish- 
ments) Award for the type of amendment sought, but the 
provisions of that Award and this as they affect casual 
employees is not the same. The remaining matter in issue 
is the operative date. It has to be recorded that originally 
when the parties came before me late last year everybody 
was working towards an operative date of 1 March this 
year; that being the date on which the reduced working 
hours were to operate for shop assistants. However, 
there were various reasons, it seems, why that date 
became impracticable and more significantly, why the 
parties could not reach agreement early enough for that 
to be the operative date. 

The Applicant's advocate, Mr Panizza, has acknow- 
ledged that it is impracticable to implement the changes 
retrospectively. However, he proposes that the changes 
be nominally made as at 1 March last by providing a 
payment at ordinary time rates for the two hours lost 
each week as a result of delays in having the Commission 
deal with this matter. I do not really think that is a 
satisfactory solution. It does not produce the result 
anticipated by the proposed changes. There really ought 
to be only one operative date in the real sense; not a 
nominal date with payment in money terms for the retro- 
spectivity and another prospective date from which the 
hours are reduced according to rosters which the changes 
clearly envisage. I am not surprised to hear the employers 
say that it is impracticable to effect the changes within 
any period less than a month. In the circumstances, I fix 
the operative date as being the first pay period 
commencing on or after 12 May next. 

The final matter concerns exemptions. Mr Gifford has 
suggested that I provide for a process exempting 
employers from the changes in much the same way as has 
been done in respect of shop assistants/That is not 
something upon which I look favourably. I think history 
has shown that the provision for exemption in respect of 
shop assistants has not operated successfully. Further, 
my knowledge of the industry leads me to think that the 
need in respect of shop assistants is not likely to exist in 
respect of clerical employees and applications for 
exemptions are likely to be rare. In the circumstances I 
think in the interests of everybody that there ought not be 
an exemption provision. Rather, I think it is better that 
there be a definite position on and from 12 May next. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 553 of 1985. 

Between the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch, 
Applicant and Boans Limited and Others, 
Respondents. 

HAVING heard Mr C.P. Panizza on behalf of the Appli- 
cant and Mr R.H. Gifford on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2 March 1984, have 
been complied with, and partly by consent, hereby 
orders — 

That the Clerks' (Wholesale and Retail Establish- 
ments) Award No. 38 of 1947, be amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after the 12th day of May 1986. 

Dated at Perth this 14th day of April 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

1. Delete Clause 7.- 
thereof: 

Schedule. 
-Hours of Duty and insert in lieu 

7.—Hours of Duty. 
(1) (a) Wholesale [except as provided in subclause 

(2)] and retail establishments: The hours usually 
worked in each establishment immediately prior to 
the 1st day of January 1986, shall continue to be 
observed during the currency of this award, and 
shall be worked in a five or a 5 Vi day week at the 
option of the employer provided that, subject to 
paragraph (b) of this subclause the hours to 
constitute a week's work shall not exceed 38 hours in 
any one week and shall be worked consecutively 
between the hours of 7.00 a.m. and 6.00 p.m. 
provided further that in the wholesale operations of 
these establishments, where clerical employees work 
in direct association with other employees who 
ordinarily commence duty earlier than 7.00 a.m., 
the spread of hours shaU be between 6.30 a.m. and 
6.00 p.m. Monday to Friday inclusive and 6.30 a.m. 
and 1.00 p.m. on the weekly half holiday. Ordinary 
hours shaU not be worked later than 1.00 p.m. on 
the day on which the weekly half holiday is 
observed. Subject to paragraph (b) of this subclause 
not more than eight hours shall be worked as 
ordinary hours on any day. 

(b) (i) Employees may work later than 6.00 p.m. 
as a consequence of late night trading and 
may work not more than 11'/z ordinary 
hours and not later than 9.00 p.m. on the 
day of late night trading. 

(ii) In the district of the Shire of Mandurah 
the Union and an employer may agree to a 
different spread of ordinary hours in a 
retail store in order to allow 38 ordinary 
hours to be worked on the days Monday to 
Friday inclusive. 

(iii) In establishments where 19 days or less are 
worked in each four week cycle, up to 40 
hours may be worked in any three weeks of 
such cycle. 

(iv) In establishments where not more than 
four hours are worked on one day of each 
two week cycle up to 40 hours in any one 
week may be worked on one of those two 
weeks. 

(2) (a) Fruit and Produce Markets, Ice and Ice- 
cream establishments and Milk and Cream 
establishments: In fruit and produce markets, and 
ice or ice-cream establishments and milk and cream 
depots, or in the establishments of dealers in milk 
and/or cream, the maximum hours of duty to 
constitute a week's work shall, subject to paragraph 
(b), not exceed 38 hours to be worked in five or SVz 
days at the option of the employer, provided that in 
the case of fruit and produce markets the maximum 
daily spread of 10 hours without overtime shall be 
allowed. 

(b) (i) In establishments where 19 days or less are 
worked in each four week cycle, up to 40 
hours may be worked in any three weeks of 
such cycle. 

(ii) In establishments where not more than 
four hours are worked on one day of each 
two week cycle up to 40 hours in any one 
week may be worked on one of those two 
weeks. 

(3) The lunch hour shall be taken at a time 
mutally arranged between the employer and the 
worker between the hours of 11.30 a.m. and 2.30 
p.m. provided that the maximum period to be 
worked without a lunch break is five hours. One full 
hour shall be allowed for lunch. Provided that by 
agreement between the Union and the employer a 
lesser period not shorter than 30 minutes may be 
taken. 

(4) In the week commencing on Monday 
immediately preceding Easter Day, the week's work 
in ordinary hours shall in respect of any employer 
bound by the Shop Assistants' Award for the area in 
which his business is carried on, be four-fifths of the 
usual weekly hours on the basis of equal time 
worked on each day Monday to Thursday inclusive 
without thereby making the employer liable for 
payment of overtime by reason of the fact that in a 
pay week of which any part of such period forms a 
part, the ordinary hours exceed 38. 

(5) (a) Any work performed as part of the 
ordinary weekly hours of duty of a S'/z day week 
worker up to 12 noon on the day on which the 
weekly half holiday is observed shall be paid for at 
the rate of time and a half. 

(b) Any work performed as part of the ordinary 
weekly hours of duty up to 12 noon on a Saturday 
shall be paid for at the rate of time and a quarter but 
this paragraph shall not apply to a worker entitled to 
payment under paragraph (a) hereof on that 
Saturday. Ordinary hours worked between 12 noon 
and 1.00 p.m. on a Saturday shall be paid for at the 
rate of time and one-half. 

(c) Late work: Any work performed as part of the 
ordinary weekly hours of duty after 6.00 p.m. in 
retail stores on the day of late trading shall be paid 
for at the rate of time and a quarter. 

(6) In those establishments where immediately 
prior to the 1st day of January 1986 the ordinary 
hours of duty exceeded 38 in any one week the 
38-hour week shall be implemented by one of the 
following methods: 

(a) In establishments employing on a regular 
basis 15 or more employees per week an 
employee shall not, unless specific agree- 
ment exists to the contrary between an 
employer and an employee, be required to 
work ordinary hours on more than 19 days 
in each four week cycle. 

(b) In establishments employing on a regular 
basis more than five employees but less 
than 15 employees per week, unless 
specific agreement exists to the contrary 
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between an employer and an employee, an 
employee may only be required to work: 

(i) not more than 19 days' work in 
each four week cycle; or 

(ii) not more than four hours' work on 
one day of each two week cycle; or 

(ill) not more than six hours' work on 
one day in each week. 

(c) In establishments employing on a regular 
basis five or less employees: 

(i) by employees being required to 
work not more than 19 days in each 
four week cycle; or 

(ii) by employees being required to 
work not more than four hours on 
one day of each two week cycle; or 

(iii) by employees being required to 
work not more than six hours on 
one day of each week; or 

(iv) by employees being required to 
work less than eight ordinary hours 
on each day. 

(d) In any case where agreement is reached 
between an employer and an employee 
pursuant to paragraphs (a) and (b) of this 
subclause, the Union shall be notified in 
writing no later than seven days prior to 
the implementation of such agreement. 

(e) Any dispute concerning the method of 
implementation shall be referred to the 
Commission for determination. 

(f) An employee shall not be required to work 
on a day or partial day when such a day is 
the rostered day or partial day off for that 
employee, unless such employee elects to 
work on such day. Where an employee so 
elects, all time worked shall be paid for at 
double time, with a minimum payment of 
four hours at double time. 

(g) By agreement, employees may request an 
alternate day to the rostered day off within 
the current cycle for personal reasons. 

(h) Schedules of rostered days off will be 
published and displayed in a place 
accessible to staff six months in advance. 

(i) If a public holidays falls on a rostered day 
off due to an employee under placita (i) or 
(ii) of paragraph (b) of this subclause, such 
employee shall be compensated in one of 
the following methods by agreement 
between the employer and the employee: 

(i) payment of an additional day's 
wages, or 

(ii) another day shall be allowed with 
pay within 28 days, or 

(iii) an additional day shall be added to 
the annual leave entitlement. 

(7) (a) Paragraphs (b) and (c) of this clause apply 
to all those establishments where immediately prior 
to the 1st day of January 1986 the ordinary hours of 
duty exceeded 38. In the case of establishments 
where immediately prior to the 1st day of January 
1986 the ordinary hours of duty were 38 hours or less 
subclauses (b) and (c) of this clause may only be 
applied after that date, where an employer intro- 
duces a system of working ordinary hours on not 
more than 19 days in each four weekly cycle. Where 
any method of payment other than weekly payment 
by cash had been introduced prior to the said date, 
that alternate method of payment may only 
continue for so long as each employee so paid 
agrees. 

(b) (i) The employer may elect to pay employees 
in cash, by cheque or by means of a credit 
transfer to a bank, building society or 
credit union account in the name of the 
employee. The day that the credit transfer 
is credited to the employee's account shall 
be deemed to be the date of payment. 

(ii) Payment shall be made within three 
trading days from the last day of the pay 
period and if in cash or by cheque shall be 
made during the employee's ordinary 
working hours. 

(iii) No employer shall change its method of 
payment to employees without first giving 
them at least four weeks' notice of such 
change. 

(iv) No employee shall be required to accept a 
change in the method of payment if such 
change causes hardship. Any dispute con- 
cerning hardship in a particular case shall 
be referred to a Board of Reference for 
determination. 

(c) (i) The employer may elect to pay employees 
weekly or fortnightly in accordance with 
paragraph (b) of this clause. 

(ii) No employer shall change the frequency of 
payment to employees without first giving 
them and the Union at least four weeks' 
notice of such change. 

(iii) The method of introducing a fortnightly 
pay system shall be by the payment of an 
additional week's wages in the last weekly 
pay before the change to fortnightly pays 
to be repaid by equal fortnightly 
deductions made from the next and 
subsequent pays provided the period for 
repayment shall not be less than 20 weeks, 
or some other method agreed upon by the 
Union and the employer. 

(8) For the purposes of effecting the rostering off 
of workers as provided by this award, ordinary 
wages may be paid either for the actual hours 
worked each pay period or by an amount being 
calculated on the basis of the average of 3 8 hours per 
week. 

(9) Notwithstanding the other provisions of this 
clause an employer and the Union may agree that 
ordinary hours shall be worked over 19 days of a 
four week cycle on such other basis as may be 
agreed. Such agreement shall be in writing. 

2. Delete Clause 11.—Rates of Pay and insert in lieu 
thereof: 

11.—Rates of Pay. 
(1) The following shall be the minimum rates of 

wages per week payable to employees covered by 
this award from the date as per the wage schedule. 

(2) Adult Employees (rate per week): 
(a) At 21 years of age $269.30 

At 22 years of age $272.90 
At 23 years of age $276.20 
At 24 years of age $279.80 
At 25 years of age and over $283.80 

(b) Adult stenographers, comptometer or 
calculating or ledger machine operators 
shall receive $3.50 in addition to the rates 
of wages prescribed in paragraph (a) of 
this subclause. 

(c) Senior Clerks $289.10 
(classified as such or in default 
of agreement, by the Board of 
Reference). 
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(3) Junior Workers: 

(a) Percentage of the rate for an adult 
employee at 21 years of age per week: 
At 15 years of age 40% $107.72 
At 16 years of age 50% $134.65 
At 17 years of age 60% $161.58 
At 18 years of age 70% $188.51 
At 19 years of age 80% $215.44 
At 20 years of age 90% $242.37 

(b) Junior stenographers, comptometer or 
calculating or ledger machine operators 
shall receive in addition to the rates set out 
in paragraph (a) of this subclause the 
following amounts: 
At 17 years of age $ .70 
At 18 years of age $1.00 
At 19 years of age $2.20 
At 20 years of age $2.90 

(4) (a) Casual clerks may be employed at an 
hourly rate for a lesser period than four weeks and 
shall be paid while so employed 25 per cent in 
addition to the rates prescribed above, with a 
minimum engagement of four hours: Provided that, 
notwithstanding anything contained in this sub- 
clause, the basis and terms of employment of casual 
clerks may be varied in any particular case by agree- 
ment in writing between the employer and the 
union. 

(b) Subject to any agreement between the 
employer and the employee to the contrary 
subclause 6 of Clause 7.—Hours shall not apply to 
casual employees. 

(5) (a) Part-time employees may be employed 
following written notification by the employer to 
the union, at an hourly rate for a lesser period per 
week than the hours usually worked in each 
establishment. 

(b).Provided however, that if the union should 
object to the employment by any employer of a part- 
time employee such objection must be made within 
48 hours from the time of the union receiving such 
application from the employer. 

(c) Any objection lodged within the aforesaid 48 
hours may be referred to a Board of Reference. 

(d) Payment of annual leave and sick pay for 
part-time employees shall be strictly related 
proportionately in accordance with the number of 
hours worked, to the conditions prescribed in each 
estabhshment for full-time employees. 

(e) Subject to any agreement between the 
employer and the employee to the contrary sub- 
clause 6 of Clause 7.—Hours shall not apply to part- 
time workers. 

DAIRY FACTORY WORKERS'. 
Award No. 15 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 923 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Brownes Dairy Pty Ltd 
and Masters Dairy Pty Ltd, Respondents. 

Order. 
HAVING heard Ms S. Jackson on behalf of the Appli- 
cant and Mr S.J. Kenner on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Dairy Factory Workers' Award No. 15 
of 1982 be varied in accordance with the following 
Schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the date herein. 

Dated at Perth this 1st day of May 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Special Rates: Delete this clause and 

insert the following in lieu: 
6.—Special Rates. 

(1) Washers of vacuum pans in milk condenseries 
shall be allowed 30 cents each flying clean or 58 cents 
each full clean in addition to their ordinary weekly 
wage. 

(2) Employees handling coal and emptying ash 
pits shall be allowed 30 cents per hour in addition to 
their ordinary weekly wage. 

(3) Employees employed stacking tin plate or 
unloading tin plate shall be allowed 30 cents per 
week in addition to their ordinary weekly wage. 

(4) An employee required to enter and clean any 
enclosed vat or tank shall be paid 30 cents per clean. 

(5) An employee required to clean out a "powder 
box" or "spray drier" shall be paid 79 cents per 
clean. 

(6) An employee shall receive 35 cents for every 
hour of which he spends 20 minutes or more in a 
cold chamber in which the temperature is less than 
zero degrees Celsius. 

(7) An employee shall receive nine cents for every 
hour he spends in a cold chamber in which the 
temperature is between four degrees Celsius and 
zero degrees Celsius inclusive. 

2. Clause 11 .—Meal Money: Delete subclauses (1) and 
(2) of this clause and insert the following in lieu: 

(1) (a) Subject to the provisions of this clause an 
employee who is required to continue working after 
his usual ceasing time for more than two hours shall 
be supplied with a meal by his employer or be paid 
$4.65 for a meal. 

(b) For the purpose of paragraph (a) of this sub- 
clause the continuity of work shall not be deemed to 
have been interrupted by any meal break allowed. 

(2) Where the amount of overtime worked is at 
least four hours from the time the employee became 
entitled to a meal, the employer shall supply an 
additional meal or pay to the employee $4.05 for 
each such additional meal. 
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ENGINEERING TRADES (Government). 
Award Nos. 29, 30 and 31 of 1961 and 3 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1034 of 1982. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Hon Minister for Works and Water Resources and 
Others, Respondents. 

Before Mr Commissioner O.K. Salmon. 
The 7th day of April 1986. 

Mr L.J. Benfell on behalf of the applicant. 
Mr J.J. Radisich on behalf of the respondents. 
Mr J.D. Kirwan intervening on behalf of the Hospital 

Salaried Officers Association of Western Australia 
(Union of Workers). 

Mr L.J. Irwin intervening on behalf of the Association 
of Draughting, Supervisory and Technical Employees 
Western Australian Branch. 

Mr M.T. Thorn intervening on behalf of the Civil 
Service Association of Western Australia Incorporated. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the applicant 
union and the respondent Ministers have agreed that the 
Engineering Trades (Government) Award Nos. 29, 30 
and 31 of 1961 and 3 of 1962 (the award) should be 
amended to include new definitions of Electronic 
Tradesman, Instrumentation and Controls Tradesman 
and Instrument Tradesman — complex systems. As a 
consequence of this agreement it is also agreed that the 
First Schedule of the award relating to wages should be 
deleted and a new schedule inserted; and that Clause 
16.—Special Rates and Provisions also be amended so as 
to alter the entitlements to licence allowances payable to 
electrical tradesmen prescribed in item (24). 

Leave to intervene in these proceedings was granted to 
the Hospital Salaried Officers Association of Western 
Australia (Union of Workers) (HSOA), the Association 
of Draughting, Supervisory and Technical Employees, 
Western Australian Branch (ADSTE) and the Civil 
Service Association of Western Austraha Incorporated 
(CSA). These interveners claim that they will be 
prejudiced if the application to amend the award is 
allowed. They believe the proposed definitions refer to 
work performed by employees who are their members, or 
are eligible to be their members, and are employed as 
technicians. They say that overlapping awards will result 
from amending the award in the proposed terms and that 
this is likely to lead to disputes between unions. Such a 
result, it is submitted, ought to be avoided because it is 
contrary to the objectives of the Industrial Relations Act 
1979. The HSOA also expressed a fear that the proposed 
amendments will afford employers an opportunity for 
withholding salaried status from employees who would 
otherwise qualify to be elevated in this respect. 

Before dealing with the respective cases I mention that 
the award already specifies a classification of Electrician 
— Special Class which is defined in fairly comprehensive 
terms and also a classification of Radio and Television 
Serviceman which is not defined. Both of these classifica- 
tions were mentioned in evidence and both have a 
bearing on the outcome of this matter. I set out the 
definition of Electrician — Special Class taken from the 
award where it is relevant, followed by the definitions 
which are agreed for insertion in the award on this 
occasion: 

"Electrician — Special Class" means, subject to 
paragraph (c) hereunder, an electrical fitter or 
electrical installer who — 

(a) (i) has satisfactorily completed a pre- 
scribed post trade course in 
industrial electronics; or 

(ii) has, whether through practical 
experience or otherwise, achieved a 
standard of knowledge comparable 
to that which would be achieved 
under subparagraph (i) hereof; and 

(b) (i) is engaged on work on or in 
connection with complicated or 
intricate circuitry, which work 
requires for its performance the 
standard of knowledge referred to 
in paragraph (a) hereof; and 

(ii) is able, where necessary and 
practicable to perform such work 
without supervision and to 
examine, diagnose and modify 
systems comprising inter- 
connected circuits, 

but does not include such an employee 
unless the work on which he is engaged 
requires for its performance knowledge in 
excess of that gained by the satisfactory 
completion of the appropriate Technical 
College trade course . . . 

(11) "Electronics Tradesman" means an 
electrical tradesman working at a level beyond that 
of electrician special class and who is mainly 
engaged in applying his knowledge and skills to the 
tasks of installing, repairing, maintaining, servicing, 
modifying, commissioning, testing, fault finding 
and diagnosing of various forms of machinery and 
equipment which are electronically controlled by 
complex digital and/or analogue control systems 
utilising integrated circuitry. The application of this 
skill and knowledge would require an overall under- 
standing of the operating principles of the systems 
and equipment on which the tradesmen is required 
to carry out his tasks. 

To be classified as an electronics tradesman, a 
tradesman must have at least three years on the job 
experience as a tradesman in electronics systems 
utilising integrated circuits and in addition must 
have satisfactorily completed a post trades course in 
electronics equivalent to at least two years part-time 
study. 

In addition, to be classified as an electronics 
tradesman, a tradesman must be capable of: 

(a) maintaining and repairing multi-function 
printed circuitry using circuit diagrams 
and test equipment. 

(b) working under minimum supervision and 
technical guidance. 

(c) providing technical guidance within the 
scope of the work described in this 
definition. 

(d) preparing reports of a technical nature on 
specific tasks or assignments as directed 
and within the scope of the work described 
in this definition. 

(12) " Instrumentation and Controls Tradesman'' 
means an instrument tradesman working at a level 
beyond that of instrument tradesman — complex 
systems and who is mainly engaged in applying his 
skills and knowledge to installing, repairing, main- 
taining, servicing, testing, modifying, commission- 
ing, calibrating and fault finding industrial instru- 
ments which make up a complex control system 
which utilises some combination of electrical, 
mechanical, hydraulic and pneumatic principles and 
electronic circuitry containing complex analogue 
and/or digital control systems utilising integrated 
circuitry. 

The application of this skill and knowledge would 
require an overall understanding of the operating 
mode of principles of the various types of measure- 
ment and control devices on which the tradesman is 
required to perform his tasks. To be classified as an 
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insirumentation and controls tradesman, a 
tradesman must have at least three years on the job 
experience as a tradesman — 12 months of which 
must be at the level of instrument tradesman — 
complex systems and in addition must have 
completed a related post-trades course equivalent to 
at least two years part-time study. 

In addition, to be classified as an instrumentation 
and controls tradesman, a tradesman must be 
capable of: 

(i) maintaining and repairing multi-function 
printed circuitry of the type described in 
this definition using circuit diagrams and 
test equipment. 

(ii) working under minimum supervision and 
technical guidance. 

(iii) providing technical guidance within the 
scope of the work described in the 
definition. 

(iv) preparing reports of a technical nature on 
specific tasks or assignments as directed 
and within the scope of the work described 
in this definition. 

(13) "Instrument Tradesman — complex 
systems" means an instrument tradesman who is 
mainly engaged in installing, repairing, main- 
taining, servicing, testing, modifying, commission- 
ing, calibrating and fault finding instruments which 
make up a complex control system which utilises 
some combination of electrical, electronic, 
mechanical, hydraulic and pneumatic principles. 

To be classified as an instrument tradesman — 
complex systems, a tradesman will have: 

(i) had a minimum of two years on the job 
experience as a tradesman working 
predominantly on complex and/or 
intricate instruments and instrument 
systems as will enable him to perform such 
work under minimum supervision and 
technical guidance, and; 

(ii) satisfactorily completed an appropriate 
post trade course equivalent to at least two 
years part-time study or has achieved to 
the satisfaction of the employer a 
comparable standard of skill and 
knowledge by other means including in- 
plant training or on the job experience 
referred to in (1) above. 

The applicant contends that I should amend the award 
as proposed primarily because the amendments have 
been arrived at through properly conducted 
negotiations. By itself this is an extremely powerful 
argument because of the emphasis placed on this 
procedure for settling disputes under the Act. I was also 
told by the applicant that the object of the proposed 
definitions is to standardise tradesmen classifications 
and definitions in all awards in order to provide a logical 
progression in career opportunities within tradesmen 
classifications. It is in this respect that the Electrician 
Special Class classification previously mentioned is 
revealed as part of the progression to higher trade status 
amongst electrical tradesmen. 

I was referred to the Federal Metal Industries Award 
and the Metal Trades (General) Award which contain the 
definitions now under consideration. This too is very 
powerful material in support of the proposed amend- 
ments to the award. In this respect I must have regard for 
the historical development of the award which is 
notoriously the Government counterpart of the Metal 
Trades (General) Award. There is also the oral evidence 
before me from the tradesmen employed by the Main 
Roads Department and Sir Charles Gairdner Hospital 
who are anxious to obtain formal recognition of their 
work through the expression of appropriate classifica- 
tions and definitions in the award. 

It is a very important part of the applicant's 
submissions that the range of electronic work is limited in 
scope to that contained in post trade certificate courses 
rather than the level in diploma courses in electronics. 
Furthermore, in the applicant's case the accent is on the 
broadening of the work of tradesmen and not the 
creation of technicians. Put differently, the applicant 
says that the proposed definitions describe persons 
whose substantial employment is tradesman and who 
during the course of their employment are required to 
perform electronics work which interfaces with trade 
work. 

The corollary ofthe foregoing is that electronics work 
is incidental to the major and substantial employment 
which is employment as tradesmen. Therefore while 
there is an overlap in some work as between tradesmen 
and technicians, tradesmen do not become technicians 
merely by reason of this fact. 

Finally, the applicant refers me to the proposed 
amendments to the award regarding electrical workers' 
licence allowances as proof of their intentions regarding 
development of trade classifications rather than 
transgressing technicians work. 

The object of the interveners is to have the 
Commission refuse to amend the award in order to 
protect the interests of their technician members and 
their own organisational interests. These are quite 
legitimate and reasonable actions from their respective 
points of view. Moreover, by reason of section 26 (1) (c), 
I am bound to decide these issues with "regard for the 
interests of the persons immediately concerned whether 
directly affected or not". This includes the interests of 
each intervener as corporate person and the interests of 
their technician members. However the same applies to 
the applicant and its members who stand to benefit by 
the proposed amendments. Whereas, in the case of the 
applicant and its members I am asked to allow something 
of positive and immediate benefit, more especially to the 
members who gave evidence in this case who appear to 
qualify for higher status by reason of their work, in the 
interveners case I am required to make a speculative 
finding. Clearly the burden in this case lies on the 
interveners. 

I have already referred to the fears of the HSOA 
regarding the opportunities for employers to withhold 
salaried status to persons if the amendments to the award 
are allowed. The HSOA argues that the proposed 
classifications if allowed will introduce entirely new 
classifications into the hospital industry. It was argued 
that these classifications will perform the kind of work 
now done by technicians thus providing reason for 
employers to employ persons to perform technicians 
work at lower rates. It is in this respect that it is said 
disputes between unions will arise. I would have thought 
that if there was force in this argument hospital 
administrators would not support the HSOA in what it 
was seeking to do. Yet the HSOA tendered letters from 
the Fremantle, King Edward Memorial and Sir Charles 
Gairdner Hospitals as proof of support for its case. 

Speaking further of this fear I do not think it is 
reasonably held in view of past experience in the light of 
the radio and television servicemen classification in the 
award and the evidence called by ADSTE which, 
amongst other things, revealed that an apprenticeship to 
radio and television servicing was considered appropriate 
training for employment as technician by the Building 
Management Authority. Apparently it has always been 
open to hospitals to employ radio and television service- 
men in preference to technicians thereby gaining the 
kinds of advantages mentioned by the HSOA. Had this 
occurred I am sure I would have been told about it. But I 
was not told and I view predictions about other classes of 
tradesmen being used to the disadvantage of technicians 
with caution. 

In my opinion the issues in this case turn on the test to 
be applied to determine the category in which a person is 
employed. 
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My attention is drawn to the decision of the Industrial 
Appeals Court in which the word "technical" is con- 
sidered for the purpose of determining eligibility for 
membership of the HSOA (60 WAIG 1053). To be 
engaged in a technical occupation, that is to say as a 
technician, the occupation requires for its performance a 
standard of education and training and the exercise of a 
kind of skill which is above that required of trades for 
which apprenticeship is provided but lower than that 
required of a profession. It seems to me that I am being 
asked to apply this reasoning in the present case whilst 
holding that trades are static as to the range and breadth 
of their requirements in terms of knowledge and skills. 
Thus the implication is that while it is natural to expect a 
continuous growth in the requirements of a technician's 
employment the requirement of trades never overlap into 
technician's work, not even at a lower level. That is a 
proposition I cannot accept. I have already outlined the 
basis of the applicant's reason for asking that the award 
amendments be allowed. I accept the evidence provided 
by other awards and the oral evidence of the applicant's 
witnesses as the best evidence for finding that trade 
requirements are not static. It follows that demarcation 
lines between trades classifications and technicians 
employed in hospitals are to be determined by reference 
to the facts at the time of the enquiry with due regard for 
what may reasonably be foreseen. 

Of course the statement of the Industrial Appeals 
Court in the HSOA case still holds, but to say merely that 
tradesmen perform such work that is part of the work of 
technicians hardly makes a case proving major and 
substantial employment. In order to say that persons 
employed in hospitals in the agreed classifications 
according to the definitions proposed for inclusion in the 
award will in fact be employed as technicians requires it 
to be shown that the work these persons will be employed 
to do is "technical" in terms of the purpose to be 
achieved by it. This is the test according to the reasoning 
of the Industrial Appeals Court in Gary's case (55 WAIG 
585). Furthermore, with section 26 (1) (c) in mind, I am 
unable to see how I can refuse to amend the award in the 
terms agreed without it first being shown that the major 
and substantial employment of persons employed in the 
agreed classifications will be that of technicians. Without 
this there can be no dispute between the applicant and the 
HSOA over industrial coverage and the objects of the 
Act are not in issue. 

The HSOA called evidence from Mr Michael James 
Saunt, who is the supervising technician in charge of the 
Electronics Laboratory at Royal Perth Hospital, Mr 
Anthony Patrick Legg who is the supervising technician 
in the engineering department at Sir Charles Gairdner 
Hospital and Mr Peter Wasyl Klymiuk who is an instru- 
ment technician also employed by Sir Charles Gairdner 
Hospital. 

Mr Saunt said that he was able to state an opinion 
about the requirements of other hospitals regarding 
technicians and said these were the same as Royal Perth 
Hospital. He said that to be employed as a technician at 
Royal Perth Hospital the person concerned would have 
to hold an electronics diploma or be on the way to 
obtaining one. In cross examination he was examined 
further about this aspect of the issues with the accent 
being placed on the difference between a diploma and the 
content of a two year part-time course. The following 
exchange from the transcript is most relevant in this 
respect: 

You finished your comments by saying that the 
two definitions overlap so much, you could join 
them together? — I believe, just reading that 
definition and looking at this duty statement, that 
there is a tremendous amount of common clauses 
you could read into both of them. 

Although you have since advised us that a 
diploma in electronics is required, generally 
speaking, for technicians, for the electronics 
tradesman, two years part-time study is nowhere 
near the level of a diploma? — That is right. 

How do you accommodate that difference when 
you say the two are practically the same definitions? 
— I understand what you are trying to get at but I 
am trying to say — 

I will explain what I am trying to get at so you can 
answer it with full confidence. I am trying to suggest 
that you cannot say the two definitions are the same 
if one requires a diploma as a qualification and one 
requires two years post-trade studies? — What I am 
saying is that in my opinion, that description is the 
description of the duties of a technician and not a 
person who is a tradesman. If a tradesman just did 
two years part-time studies, even if it was one night 
or even two nights a week — part-time for two years 
— he would not have enough knowledge to do those 
duties in that short time. He needs further 
education. 

With respect to the employment of technicians in 
terms of the purpose to be achieved by it this is best 
shown by document tendered by the HSOA, Exhibit 3, 
and the evidence of Mr Saunt regarding it. He said: 

Just on this, would you say how representative is 
this four page document of the duties now under- 
taken by electricians — the electronics technicians 
— in your area? — I'd say all of this still applies, 
plus more, because I think this is probably three 
years, or it might be four years old. Our involvement 
—- our actual on-site involvement, away from the 
laboratory — meaning our involvement in intensive 
care unit and surgery areas — has probably doubled 
or even trebled since this came out. We are actually 
at the bedside, alongside the patients. Almost one 
technician would be in each of those areas almost all 
day — either in theatre or in intensive care unit. In 
fact 20 minutes before I came here I spent the last 
hour and a half in intensive care unit. Very often 
when you are in the intensive care unit, there's a 
piece of equipment that's got a problem on it. 
You've got a patient lying in the bed and there's a 
doctor and a sister standing alongside the bedside 
waiting for you to make that decision. Once you 
make your decision, then they can make their 
decision on what drugs, or what treatment is 
necessary for the patient. So it is very much a team 
effort. But looking at it in another area, since this 
came out — because technology has advanced such 
a lot over the last few years — almost every piece of 
electronic-medical or electro-medical equipment, 
purchased now by the hospitals is all computerised 
— almost everything has got a computer inside it, 
and now a technician needs to know more about 
computers, and that involves programming as well, 
so he needs to be a bit of a programmer as well as 
knowing the ins and outs of computers. 

Mr Legg's evidence shows that technicians at Sir 
Charles Gairdner Hospital are not employed in a patient 
oriented capacity as are technicians at Royal Perth 
Hospital. He described the work of his technicians in 
these terms: . .we look after all the non medical 
electronics on the site. We maintain it down to 
component level, we modify; we design replacements or 
modifications to existing equipment, we type-approve 
test new equipment, we also do the installation where 
applicable, generally a full range of services to that 
equipment". 

Mr Legg said there were four technicians employed at 
the hospital. One held a full diploma from the Mt Lawley 
Technical College. Another was qualified as an engineer. 
The remaining two are ex Royal Air Force warrant 
officers without formal qualifications but with extensive 
trade background. 

Mr Legg described the work done by Mr Martins, a 
witness for the applicant, as being "on the fringe of the 
electronics field" thus giving a fair impression of the 
difference in the range of electronics work undertaken by 
electrical tradesmen compared with technicians from his 
point of view. During cross examination he said the 
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range of work specified in the definition of the agreed 
classifications did not go far enough to qualify persons 
engaged in that classification as technicians. 

Two final questions put to and answered by Mr Legg 
were as follows: 

Mr Radisich: I have one quick question. Of all the 
industrial — and by industrial I mean non-medical 
— equipment in the hospital would there be any 
piece of equipment that a person who was an 
electrician, special class, but has developed beyond 
that point by experience and qualifications to a 
point below the technical level would be able to 
repair, in your view? — Not really, no. 

No equipment at all? No basic electronic circuitry 
that it would be a waste of the technician's time to 
repair and could be delegated to someone with less 
qualifications? — I would have to agree, yes, there 
would be some equipment of that nature, a very very 
small amount. 

With respect to Mr Klymiuk's evidence I refer only to 
the last four questions and answers during cross 
examination: 

Mr Radisich: I will put a proposition to you, and I 
would like your answer. You commented that the 
duties, as described in the definitions here, could be 
your duties as a technician? — Part of. 

Part of your duties. So your duties are broader 
than this definition? — Most definitely. 

The proposition is, if your duties were exactly the 
same as this definition, and given that the only 
difference between that sought here and your 
classification is the degree of experience and the 
level of qualifications, would not then the only 
difference be the level at which all of these functions 
could be performed? In other words, it is all relative 
to your experience and qualifications? — That's 
right, yes. 

Do you think that is a fair proposition? — Yes, 
most definitely. 

Having considered all of the evidence for the HSOA I 
conclude first of all that the work of technicians at Royal 
Perth Hospital, being so directly associated with the well 
being of patients, is so obviously different in its purpose 
to the work of tradesmen to be employed in the proposed 
classifications as to make any comparison meaningless. 
At Sir Charles Gairdner Hospital technicians are not 
required to perform work closely associated with 
patients. However, the difference in qualifications 
required for employment as technicians and as trades- 
men in the proposed classifications demonstrates with 
sufficient certainty a difference in the purpose of the two 
kinds of employment as to preserve the distinction 
between "technical" and trade work. This distinction is 
preserved in hospitals generally provided the evidence 
regarding Royal Perth and Sir Charles Gairdner 
Hospitals is descriptive of the generality of technicians' 
work. I assume this to be the case and it follows from the 
distinction that the two awards in question will not be in 
conflict. Therefore, in my opinion, the position of the 
HSOA is protected by virtue of the operation of its own 
award. Accordingly I find no cause for refusing to 
amend the engineering trades award in the agreed form 
on account of prejudice toward the HSOA. 

Evidence was given on behalf of ADSTE by Brian 
Robert Dell. Mr Dell is an electronics technician level 4 
employed in the Welshpool workshop of the Building 
Management Authority pursuant to the terms of the 
Electronics Servicing Employees (Public Works Depart- 
ment — Architectural Division) Award 1984, No. 40 of 
1982. 

Mr Dell said that the proposed definitions were of 
some concern to technicians with whom he was 
associated in his work because they felt that some day 
they may be unable to practice their trade unless they 
held an "electrical ticket". He went on to state an 
opinion about the applicant's intentions which, "to put 
it bluntly", he saw as a "takeover bid". 

This evidence amounts to no more than a statement of 
fear. As I have already said, the burden of proof in this 
case lies on the intervenors. It is one thing to have a fear 
of something happening and another to show on the 
balance of probabilities that this fear will be realised. 

I do not overlook the importance of preventing 
industrial trouble rather than settling it after it occurs, 
but the need to settle industrial disputes must have a 
degree of reality about it. Notwithstanding all that has 
been said by ADSTE, I fail to see why disputes must 
follow my approval to amend the award in the form 
agreed between its parties. I should not assume the worst 
merely to assuage an intervener's fears. Moreover, there 
are occasions when it will be best to work on the 
assumption that if a dispute does arise it will be dealt with 
speedily and appropriately according to the fact situation 
thrown up by the particular circumstances of the case. In 
my opinion this is such an occasion. I say that having 
regard for the conclusions I have reached regarding the 
case for the HSOA and also because I believe that as 
between ADSTE and the applicant the fairest way to deal 
with the kind of disputes envisaged, probabilities aside, 
in the Government sector, is by way of fact situation. 

Finally, I note that the CSA called no evidence and I 
find that it has made no case that would cause me not to 
approve the proposed amendments to the award. In these 
circumstances the CSA will be obliged to seek redress 
according to the facts of any case that may arise. It will 
be in the same position as ADSTE and its rights and 
interests will be protected consistent with the evidence 
presented on the occasion. 

The award will be amended in the form proposed by 
the parties. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1034 of 1982. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Hon Minister for Works and Water Resources and 
Others, Respondents. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the appli- 
cant, Mr J.J. Radisich on behalf of the respondents, Mr 
J.D. Kirwan intervening on behalf of the Hospital 
Salaried Officers Association of Western Australia 
(Union of Workers), Mr L.J. Irwin intervening on behalf 
of the Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch, and 
Mr M.T. Thorn intervening on behalf of the Civil Service 
Association of Western Australia Incorporated, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Engineering Trades (Government) 
Award Nos. 29, 30 and 31 of 1961 and 3 of 1962 be 
varied in accordance with the following Schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after 19 February 1986. 

Dated at Perth this 7th day of April 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. In Clause 5.—Definitions, insert the following — 

(11) "Electronics Tradesman" means an 
electrical tradesman working at a level beyond that 
of electrician special class and who is mainly 
engaged in applying his knowledge and skUls to the 
tasks of installing, repairing, maintaining, servicing. 
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modifying, commissioning, testing, fault finding 
and diagnosing of various forms of machinery and 
equipment which are electronically controlled by 
complex digital and/or analogue control systems 
utilising integrated circuitry. The application of this 
skill and knowledge would require an overall under- 
standing of the operating principles of the systems 
and equipment on which the tradesman is required 
to carry out his tasks. 

To be classified as an electronics tradesman, a 
tradesman must have at least three years on the job 
experience as a tradesman in electronics systems 
utilising integrated circuits and in addition must 
have satisfactorily completed a post trades course in 
electronics equivalent to at least two years part-time 
study. 

In addition, to be classified as an electronics 
tradesman, a tradesman must be capable of: 

(a) maintaining and repairing multi-function 
printed circuitry using circuit diagrams 
and test equipment. 

(b) working under minimum supervision and 
technical guidance. 

(c) providing technical guidance within the 
scope of the work described in this 
definition. 

(d) preparing reports of a technical nature on 
specific tasks or assignments as directed 
and within the scope of the work described 
in this definition. 

(12) " Instrumentation and Controls Tradesman'' 
means an instrument tradesman working at a level 
beyond that of instrument tradesman — complex 
systems and who is mainly engaged in applying his 
skills and knowledge to installing, repairing, main- 
taining, servicing, testing, modifying, commission- 
ing, calibrating and fault finding industrial instru- 
ments which make up a complex control system 
which utilises some combination of electrical, 
mechanical, hydraulic and pneumatic principles and 
electronic circuitry containing complex analogue 
and/or digital control systems utilising integrated 
circuitry. 

The application of this skill and knowledge would 
require an overall understanding of the operating 
mode of principles of the various types of measure- 
ment and control devices on which the tradesman is 
required to perform his tasks. To be classified as an 
instrumentation and controls tradesman, a 
tradesman must have at least three years on the job 
experience as a tradesman — 12 months of which 
must be at the level of instrument tradesman — 
cortiplex systems and in addition must have 
completed a related post-trades course equivalent to 
at least two years part-time study. 

In addition, to be classified as an instrumentation 
and controls tradesman, a tradesman must be 
capable of: 

(i) maintaining and repairing multi-function 
printed circuitry of the type described in 
this definition using circuit diagrams and 
test equipment. 

(ii) working under minimum supervision and 
technical guidance. 

(iii) providing technical guidance within the 
scope of the work described in the 
definition. 

(iv) preparing reports of a technical nature on 
specific tasks or assignments as directed 
and within the scope of the work described 
in this definition. 

(13) "Instrument Tradesman — complex 
systems" means an instrument tradesman who is 
mainly engaged in instaUing, repairing, main- 
taining, servicing, testing, modifying, commission- 
ing, calibrating and fault finding instruments which 
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make up a complex control system which utilises 
some combination of electrical, electronic, 
mechanical, hydraulic and pneumatic principles. 

To be classified as an instrument tradesman — 
complex systems, a tradesman will have: 

(i) had a minimum of two years on the job 
experience as a tradesman working 
predominantly on complex and/or 
intricate instruments and instrument 
systems as will enable him to perform such 
work under minimum supervision and 
technical guidance, and; 

(ii) satisfactorily completed an appropriate 
post trade course equivalent to at least two 
years part-time study or has achieved to 
the satisfaction of the employer a 
comparable standard of skill and 
knowledge by other means including in- 
plant training or on the job experience 
referred to in (i) above. 

2. Clause 16.—Special Rates and Provisions: Delete 
subclause (24) and insert the following in lieu: 

(24) An electronics tradesman, an electrician — 
special class, an electrical fitter and/or an armature 
winder or an electrical installer who holds and in the 
course of his employment may be required to use a 
current "A" grade or "B" grade licence issued 
pursuant to the relevant regulation in force on the 
28th day of February 1978 under the Electricity Act 
1948 shall be paid an allowance of $ 11.40 per week. 

3. Delete the First Schedule — Wages and insert the 
following in lieu: 

First Schedule — Wages. 
(1) The total wage payable weekly to adult 

employees classified in subclause (2) of this clause 
shall be as follows: 

Column 1 Column 2 Column 3 Total Wage On After 1 year After 2 years (per week) engagement of service of service 
Group A Level 1 386.70 392.00 396.50 Level 2 395.20 400.60 405.10 Level 3 403.60 409.10 413.80 Group B 362.40 367.50 371.50 
Group C 355.10 359.90 364.00 Group D 350.80 355.50 359.60 Group E 348.80 353.50 357.50 Group F 341.50 346.30 350.00 Group G 336.30 340.90 344.80 Group H 314.30 318.70 322.10 Group I 302.20 306.20 309.70 Group J 294.20 298.20 301.60 Group K 291.10 293.80 297.10 Group L 283.80 287.60 291.00 Group M 282.10 286.10 289.20 Group N 280.30 284.00 287.20 Group 0 277.90 281.60 284.80 Group P 275.80 279.50 282.80 Group Q 273.00 276.70 279.60 Group R 261.70 265.20 268.00 

(2) Classification Group 
Annealing Stove Attendant M 
Automotive Electric Fitter G 
Blacksmith G 
Bolt Machinist M 
Brass Finisher G 
Casting Dresser M 
Crane Attendant M 
District Electrical Technician (CWS) D 
Driller using Asquith or Tullis 

radial drills G 
Driller using borer or cutter bar G 
Driller using Swift Machine J 
Driller using other machines M 

(but when using Herbert two 
spindle sensitive machine to drill 
to a marked circumference — 
$1.25 per hour extra whilst 
so employed) 

Electrical overhead crane driver 
who requires a certificate under 
the Construction Safety Act 1972 J 

Electrical Fitter and/or Armature 
Winder G 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Group Classification Group 
Electrical Installer G 
Electrician Special Class B 
Electronics Tradesman Level 1 

Level 2 
Level 3 A 

First Class Machinist G 
Fitter G 
Forge Steam Hammer Driver O 
Furnaceman (Brass) K 
Furnaceman (Iron) J 
Furnaceman's Assistant P 
General Labourer R 
Installer — low voltage equipment G 
Instrument Tradesman — Complex 

Systems B 
Instrumentation and Control 

Tradesman Level 1 
Level 2 
Level 3 A 

Linesman — 
(i) Grade 1 — i.e. with not less 

than three years' experience 
as a linesman G 

(ii) Grade 2 — i.e. with less than 
three years' experience as a 
linesman H 

Motor Mechanic G 
Moulder G 
Outside Electrician (MRD) E 
Patternmaker C 
Pig Iron Breaker Q 
Plant Mechanic G 
Process Worker P 
Radio and Television Serviceman G 
Refrigeration Fitter G 
Rigger and Splicer or Scaffolder 

on ships and buildings — 
(i) Certificated Rigger or 

Scaffolder H 
(ii) Rigger or Scaffolder (other) I 
(hi) A certificated Rigger or 

Scaffolder other than a 
leading hand, who, in 
compliance with the 
provisions of the regulations 
made pursuant to the 
Construction Safety Act 
1972, is responsible for the 
supervision of not less than 
three workers shall be 
deemed a leading hand and 
shall be paid the additional 
rate prescribed in sub- 
paragraph (i) of paragraph 
(a) of Clause (4) of this 
schedule. 

Rigger and Splicer or Scaffolder 
other than on ships and buildings J 

Scientific Instrument Maker and 
Repairer C 

Screwer and/or SEW cold saw 
machinist M 

Shearers M 
Shot Blast and Sand Blast Dresser — 

General Engineering — 
(i) who is not protected from 

flying shot and sand by a 
properly enclosed cabin K 

(ii) who is so protected P 
Shot Blast and Sand Blast Dresser — 

Foundry — 
(i) who is not protected from 

flying shot and sand by a 
properly enclosed cabin K 

(ii) who is so protected O 
Toolmaker C 
Tool Storeman K 

(5) Apprentices: The weekly wage rate shall be a 
percentage, as hereunder, of the tradesman's rate: 

Five Year Term % 
First Year 40 
Second Year 48 
Third Year 55 
Fourth Year 75 
Fifth Year 88 

Four Year Term 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 

3 Zi Year Term 
First Six Months 42 
Next Year 55 
Next Following Year 75 
Final Year 88 

Three Year Term 
First Year 55 
Second Year 75 
Third Year 88 

(4) (a) Leading Hands: A tradesman placed in 
charge of three or more other workers shall, in 
addition to his ordinary rate, be paid: 

(i) if placed in charge of not less 
than three and not more than 
10 other workers 13.90 

(ii) if placed in charge of more than 
10 and not more than 20 other 
workers 21.30 

(iii) if placed in charge of more than 
20 other workers 27.50 

(b) Any tradesman moulder employed in a 
foundry where no other jobbing moulder is 
employed shall be paid at the rate prescribed for 
leading hands in charge of not less than three and 
not more than 10 other employees. 

(3) Casual Employees: An employee who is 
engaged to work for less than five consecutive days 
shall be paid 20 per cent of the ordinary rate in 
addition to the ordinary rate for his class of work. 

Classification 
Tradesman, the greater part of 

whose time is, by direction of 
the employer, occupied in 
marking off on the big 
marking off table at the State 
Engineering Works 

Tradesman's Assistant 
Tradesman's Assistant Big Press 
SEW — 

First three months' experience 
Thereafter 

Tradesman's Assistant — Moulding 
Trade 

Traffic Signals Lamp Changer 
(MRD) 

Turner and/or Iron Machinist 
Welder — 

(i) Special Class 
(ii) First Class 
(iii) Second Class 
(iv) Third Class 
(v) Fourth Class 

(b) For the purpose of this part "Tradesman's 
Rate" means the rate of pay payable to an 
Adult Male Fitter under the Engineering 
Trades (Government) Award Nos. 29, 30 
and 31 of 1961 and 3 of 1962, as amended. 
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(6) (a) In addition to the appropriate rate of pay 
prescribed elsewhere in this Schedule an employee 
shall be paid — 

(i) $24.70 per week if he is engaged on the 
construction of a large industrial under- 
taking or any large civil engineering 
project; 

(ii) $22.30 per week if he is engaged on a multi- 
storeyed building but only until the 
exterior walls have been erected and the 
windows completed and a lift made 
available to carry the employee between 
the ground floor and the floor upon which 
he is required to work. A multi-storeyed 
building is a building which, when 
completed will consist of at least five 
storeys. 

(iii) $13.20 per week if he is engaged otherwise 
on construction work falling within the 
definition of construction work in Clause 
5.—Definitions of this award. 

(b) Any disputes as to which of the aforesaid 
allowances applies to particular work shall be 
determined by the Board of Reference. 

(c) An allowance paid under this subclause 
includes any allowance otherwise payable under 
Clause 16.—Special Rates and Provisions of this 
award. 

(7) Tool Allowance: 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or as an apprentice the 
employer shall pay a tool allowance of — 

(i) $7.90 per week to such tradesman, 
or 

(ii) in the case of an apprentice a per- 
centage of $7.90 being the percen- 
tage which appears against his year 
of apprenticeship in Clause 5 of this 
schedule for the purpose of such 
tradesman or apprentice supplying 
and maintaining tools ordinarily 
required in the performance of his 
work as a tradesman or apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this clause shall be 
included in, and form part of, the ordinary 
weekly wage prescribed in this schedule. 

(c) An employer shaU provide for the use of 
tradesmen or apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer 
if lost through his negligence. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(Government). 

Award No. R7 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1155 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and MisceUaneous, 
WA Branch, Applicant and the Board of Manage- 
ment, Royal Perth Hospital and Others, 
Respondents. 

Interim Order. 
HAVING heard Ms S. Jackson on behalf of the 
applicant and Ms M.H. Kuhne on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the "Enrolled Nurses and Nursing Assis- 
tants (Government)" Award No. 7 of 1978 as 
varied, be further varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 19th day of May 
1986. 

Dated at Perth this 19th day of May 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 10 — Annual Leave: Delete subclause (2) of 

this clause and insert in lieu:— 
(2) Prior to commencing leave, each employee 

shall be paid for that period of leave: 
(a) Where an employee has worked less than 

the fulltime hours per week specified in 
Clause 7.—Hours of this award over the 
accrual period for which annual leave is 
being taken, the hours for which payment 
is made shall be calculated on an average 
of the number of hours worked per week 
during the accrual period; 

(b) the rate of wage the employee would have 
received had she not proceeded on leave. 
In the case of rostered workers that wage 
shall include the shift work and weekend 
penalties that employee would have 
received had she not proceeded on leave. 
Where it is not possible to calculate the 
shift and weekend penalties the employee 
would have received the employee shall be 
paid the average of such payments made 
each week over the four weeks prior to 
taking leave; 
or 

(c) for five-sevenths of that leave, the rate of 
wage shown in Clause 31.—Wages of this 
award for her class of work and in addition 
be paid a loading of 183A per cent of that 
wage and for the remaining two-sevenths 
of that leave due in each year, be paid 
according to paragraph (b) of this 
subclause; 

whichever is the greater benefit to the employee. 
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HOSPITAL WORKERS (Government). 
Award No. 21 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1152 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Board of Manage- 
ment, Royal Perth Hospital and Others, 
Respondents. 

Interim Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Ms M.H. Kuhne on behalf of respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That the "Hospital Workers (Government)" 
Award No. 21 of 1966 as varied, consolidated and 
varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 19th day of May 
1986. 

Dated at Perth this 19th day of May 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner,. 

Schedule. 
1. Clause 25.—Annual Leave: Delete subclause (2) of 

this clause and insert in lieu: 
(2) Prior to commencing any period of annual 

leave each employee shall be paid for that period of 
leave as follows: 

(a) Where an employee has worked less than 
the fulltime hours per week specified in 
Clause 6.—Hours of this award over the 
accrual period for which annual leave is 
being taken, the hours for which payment 
is made shall be calculated on an average 
of the number of hours worked per week 
during the accrual period; 

(b) at the rate of wage the employee would 
have received had he/she not proceeded on 
leave including any shift and weekend 
penalties, provided that: 

(i) where an employee, for the greater 
portion of the calendar month 
prior to taking annual leave, 
performs duties in a classification' 
which, for the same year of 
employment, carries a higher rate 
than that which the employee 
usually performs, the rate of wage 
payable to that higher classification 
shall be deemed to be the rate of 
wage the employee would have 
received had he/she not proceeded 
on leave. 

(ii) where it is not possible to calculate 
the shift and weekend penalties the 
employee would have received, the 
employee shall be paid at the rate of 
the average of such payments made 
each week over the four weeks prior 
to taking the leave. 

(c) (i) In addition to the rates prescribed 
in paragraph (b) of this subclause, 
an employee shall be paid, where 
his/her weekly entitlement under 
paragraph (b) of this subclause is 
less than 18.75 per cent in addition 

to his weekly rate of pay prescribed 
by Clause 39.—Wages of this 
award, a loading which will 
produce an amount equal to 18.75 
per cent in addition to the rate of 
wage prescribed in Clause 
39.—Wages-of this award, 

(ii) Provided that the maximum 
loading payable for each week of 
leave shall not exceed one-quarter 
of the amount set out in the 
Australian Bureau of Statistics 
publication "average weekly 
earnings per male employed unit", 
in Western Australia for the 
September quarter immediately 
preceding the date the leave became 
due, provided further that the 
limitation will not affect an 
employee's entitlement to any pay- 
ments by way of shift or weekend 
penalties under this subclause. 

HOSPITAL WORKERS (Hostel Supervisors). 
Award No. 6 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 805 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Braemar Presbyterian 
Home for the Aged and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Hospital Workers (Hostel Supervisors) 
Award No. 6 of 1978 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 19th day of March 1986. 

(Sgd.) B.J. COLLIER, 
Chief Commissioner. 

Schedule. 
1. Clause 8.—Overtime: Delete subclause (4) of this 

clause and insert the following in lieu: 
(4) Where a worker is required to work overtime 

and such overtime is worked for a period of at least 
two hours in excess of the required daily hours of 
work, the worker shall be provided with a meal free 
of cost, or shall be paid the sum of $4.20 as meal 
money. 

This subclause shall not apply where the worker 
has been advised of the necessarily to work overtime 
on the previous day. 

2. Clause 13.—Laundry and Uniforms: Delete sub- 
clauses (1) and (2) of this clause and insert the following 
in lieu: 

(1) Each worker shall be entitled to all reasonable 
laundry work at the expense of the employer, but 
where the uniform of any worker cannot be 
laundered by the employer an allowance of 70 cents 
per week shall be paid to that worker. 
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(2) All uniforms shall be supplied free of cost to 
workers required to wear them. Where a worker is 
required to wear a uniform but that uniform is not 
supplied by the employer an allowance of $2.70 per 
week shaU be paid by the employer. 

3. Clause 28.—Effect of 38-Hour Week: Delete sub- 
clause (2) (b) (iii) of this clause and insert the following in 
lieu: 

(2) (b) (iii) Where an employee is on workers' 
compensation for greater than 20 
consecutive work days and an 
Accrued Day Off as prescribed in 
subclause (1) of Clause 7.—Hours 
of this award falls within the period 
the employee shall be re-rostered 
for another Accrued Day Off on 
completion of the 20 day work 
cycle following such absence. 

MENTAL HEALTH NURSES'. 
Consolidated Award No. 13 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 556 of 1984. 

Between West Australian Psychiatric Nurses Association 
(Union of Workers), Applicant and the Honourable 
Minister for Health, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 30th day of April 1986. 

Mr R.G. Pike on behalf of the applicant. 
Mr J.R. Love on behalf of the respondent. 

MEAT INDUSTRY (State). 
Award No. R9 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 869 of 1983. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Action Food Barns 
and Others, Respondents. 

Interim Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr R.A. Heaperman on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having issued an Interim Order in respect to the applica- 
tion of September 1985, hereby further orders — 

That the Meat Industry (State) Award No. 9 of 
1979 be varied in accordance with the following 
Schedule with effect from the date hereof. 

Dated at Perth this 23rd day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Delete subclause (2) of Clause 3.—Scope and insert 

in lieu thereof: 
(2) The receiving yarding killing and dressing or 

preparation of oxen, calves, buffaloes, mules, 
horses, donkeys, sheep, lambs, goats, pigs, deer or 
kangaroos and the preparation and manufacture of 
smallgoods and bacon for sale by retail, auction, 
wholesale or processing for export. 

Reasons for Decision. 
THE COMMISSIONER: This application seeks to vary 
the Mental Health Nurses Consolidated Award No. 13 of 
1947 as varied, consolidated and varied (45 WAIG p. 
365, a consolidation appearing in 63 WAIG p. 526) to 
provide for a reduction in the ordinary weekly hours of 
work from 40 to 38. 

The parties, by virtue of a working party format, have 
reached agreement upon the manner in which such a 
reduction of working hours should be implemented and 
the cost offsets which will accompany such a reduction. 
The report of the working party was presented to me 
(Exhibit 2) together with a schedule of proposed 
variations to the award and its attached Memorandum of 
Agreement reciting the "trade offs" agreed to by the 
parties. However, the parties have been unable to agree 
upon the date upon which these variations should take 
effect. 

It was the applicant's argument that firstly that date 
should be the same as the operative date of the variations 
implementing a 38-hour week for other hospital 
employees, namely 1 January 1985. 

Such is the case for employees employed subject to 
the: 

"Hospital Workers (Government)" Award No. 
21 of 1966 as varied by virtue of Order No. 746 of 
1982 of the 28th day of December 1984 (65 WAIG p. 
174). 

"Ward Assistants (Mental Health Services)" 
Award No. 35 of 1966 as varied by virtue of Order 
No. 375 of 1983 of the 28th day of December 1984 
(65 WAIG p. 185). 

"Health Workers — Community and Child 
Health Services" Award No. 21 of 1979 as varied by 
virtue of Order No. 72 of 1984 of the 28th day of 
December 1984 (65 WAIG p. 162). 

"Enrolled Nurses and Nursing Assistants 
(Government)" Award No. 7 of 1978 as varied by 
virtue of Order No. 74 of 1984 of the 28th day of 
December 1984 (65 WAIG p. 158). 

"Nurses (Public Hospitals)" Award No. 6 of 
1968 as varied by virtue of Order No. 167 of 1984 of 
the 25th day of March 1985 (65 WAIG p. 481). 

and 
"Social Trainers (Division for the Intellectually 

Handicapped, Mental Health Services) Salaries, 
Allowances and Conditions" Agreement No. 7 of 
1982 as varied by virtue of Order No. PSA 70 of 
1985 of the 28th day of August 1985 (65 WAIG p. 
2106). 

It was submitted that employees subject to the 
provisions of the instant award work "alongside" 
Hospital Employees and Ward Assistants. 

As a second argument the applicant referred to matter 
No. 555 of 1984 of the 6th day of November 1984, an 
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application to vary the hours of work prescribed in the 
"Psychiatric Nurses (Public Hospitals)" Award No. 14 
of 1973 as varied and in which I said inter alia: 

Contrary to the applicant's assertion the 
respondent told me that the agreed "Trade Offs" or 
"Offsets" had not been applied to employees under 
the instant award from 1 January 1985 but from 12 
August 1985. 

For my part I discern no substantial special 
circumstances which support the proposition 
advanced by the applicant for retrospectivity but I 
do consider that the application by the respondents 
of the "offsets" or "trade offs" to the employees 
under the instant award, before the implementation 
of the reduced hours of work inequitable and as the 
package must be viewed as a total package I 
conclude that the reduced hours of work arising 
from this application should operate coincidentally 
with the remainder of the package and the variation 
to the award will take effect as from the beginning of 
the first pay period commencing on or after the 12th 
day of August 1985. 

As the variation to the hours of work is to be 
implemented by accrued time off, this will not 
involve any of the administrative difficulties and 
expense which usually militate against the awarding 
of conditions of work retrospectivity. 
(65 WAIG p. 2278 at p. 2279.) 

The employees subject to the instant award have paid 
increased rates for meals and parking since 12 August 
1985. That has occurred because all those "trade offs" 
were agreed or encouraged to be applied. 

The respondent disagrees with the applicant's claimed 
operative date and argued that it should be the 1st day of 
January 1986. 

My attention was directed to section 39.—^Date of 
Operation of Award of the Industrial Relations Act 
1979, and paragraph (b) of subsection (3) of that section 
which reads upon retrospectivity: 

(b) If in the opinion of the Commission there are 
special circumstances which make it fair and right so 
to do. 

submitting that in the present case there were no such 
special circumstances. 

The respondent submitted, with references to (Exhibit 
2) that the following had been the sequence of events 
preceding these proceedings. 

1. The present application was filed in the 
Commission on the 4th day of July 1984. 

2.On the 10th day of August 1984 it was agreed 
between the parties that discussion on the claim be 
deferred pending the outcome of similar claims by 
the major hospital industry unions. 

3. Subsequent to the formalisation of those 
claims (earlier referred to in these reasons for 
decision) a working party was established to study 
the instant claim and it met for the first time on the 
12th day of February 1985. 

4. Later in February 1985 the applicant was 
requested at a meeting of that working party to state 
its preferred option for the manner in which reduced 
terms of work should be implemented. 

5. In June 1985 the applicant advised the working 
party that it would poll its members on that matter 
and it conveyed the results thereof to the working 
party on the 7th day of August 1985. 

6. The applicant's preferred option entailed the 
creation of new rosters and the respondent 
submitted that the construction and implementation 
of such rosters posed complex problems. 

7. It was not until the 9th day of January 1986 
that those issues were resolved to the mutual satis- 
faction of the parties and involved having regard to 

manning levels, a phasing in of the new roster over 
four hospitals with dates of implementation varying 
from 1 February 1986 to 1 July 1986. 

8. By letter dated the 11th day of February 1986 
the applicant requested a date of hearing for a 
consent variation which we later discovered 
involved the resolution of a matter of difference 
between the parties on the operative date of that 
proposed variation. 

9. Ultimately the matter was heard before me on 
the 10th day of April 1986 when I reserved decision 
on that aspect of the application. 

That sequence of events clearly discloses to me that the 
time which has elapsed since the applicant filed its 
application to vary the instant award has been due to 
quite proper and bom fide processes of conciliation and 
does not throw up any circumstances which could be 
described as "special" in the context of section 39 of the 
Act. 

The respondent told me that as rosters could not be 
implemented in retrospect it would now do so in all 
hospitals prospectively and the retrospective effect of the 
reduced hours of work would be met by the employees 
being given credit for accrued days off. 

It is my view that the respondent's suggested operative 
date of the 1st day of January 1986 is logical and 
reasonable having regard to the administrative diffi- 
culties involved and to the extent I see marked 
differences between this matter and matter No. 555 of 
1984 referred to by the applicant. 

I also see marked differences between this matter and 
what occurred with the major hospital industry 
organisations. 

Accordingly, being satisfied that the application meets 
the requirements of Principle 5 of the Commission in 
Court Session's General Order decision in matter No. 
461 of 1983, the award will be varied in the term of the 
parties' agreed schedule and that variation shall have 
effect on and from the 1st day of January 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 556 of 1984. 

Between West Australian Psychiatric Nurses Association 
(Union of Workers), Applicant and the Honourable 
Minister for Health, Respondent. 

Order. 
HAVING heard Mr R.G. Pike on behalf of the applicant 
and Mr J.R. Love on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the "Mental Health Nurses Consolidated" 
Award No. 13 of 1947 as varied, consolidated and 
varied be further varied in accordance with the 
following schedule and that such variation shall take 
effect on and from the 1st day of January 1986. 

Dated at Perth this 30th day of April 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu: 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Term. 
4. Area and Scope. 
5. Definitions. 
6. Hours. 
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7. Overtime. 
8. Annual Leave. 
9. Public Holidays. 
10. General Conditions. 
11. Contract of Service. 
12. Sick Leave. 
13. Travelling Time. 
14. Travelling Allowance. 
15. Night Duty. 
16. Post Mortem Attendance. 
17. Charges Against Employees. 
18. Uniforms. 
19. Emergencies. 
20. Higher Duties. 
21. Old and Infirm Employees. 
22. Rates of Pay and Allowances. 
23. Penalty Rates. 
24. Long Service Leave. 
25. Interviews. 
26. Part-Time Employees. 
27. Maternity Leave. 
28. Compassionate Leave. 
29. Deduction of Union Subscriptions. 
30. Trade Union Training Leave. 
31. Leave to Attend Union Business. 
32. Casual Employees. 
33. Payment of Wages. 

Schedule of Respondents. 
Memorandum of Agreement. 

2. Clause 6.—Hours: Delete this clause and insert in 
lieu: 

6.—Hours. 
(1) (a) From 1 January 1986 subject to the 

provisions of subclauses (2) and (3) of this clause 
and the Memorandum of Agreement of this award 
the ordinary hours of duty shall be an average of 38 
hours per week with the hours actually worked being 
40 per week or 80 per fortnight at the option of the 
employer. 

(b) Except where provided elsewhere in this 
award the ordinary hours shall be worked with two 
hours of each week's work accruing as an entitle- 
ment to a maximum of 12 Accrued Days Off which 
shall be taken as a minimum period of one week 
made up of five consecutive accrued days off in 
conjunction with a period of annual leave or at a 
time mutually acceptable to the employer and the 
employee. 

(c) This subclause shall not apply to part-time and 
casual employees. 

(2) By agreement between the Association and the 
employer the ordinary hours (average of 38 hours 
per week) of an employee in lieu of the provisions of 
subclause (1) of this clause may be worked by any 
other arrangement. 

(3) Notwithstanding anything to the contrary in 
this clause and at the option of the employer, nurses 
employed in clinics or departments which function 
during the normal hours of duty on Monday, 
Tuesday, Wednesday, Thursday, Friday and 
Saturday may be granted hours of duty together 
with public holidays and annual leave as are 
generally applicable to the clerical staff employed in 
the said clinics or departments. The daily hours of 
duty shall include a break of not more than one hour 
for lunch and such time shall not be included as part 
of the normal working week of 38 hours. 

(4) An employer and employee may by agreement 
substitute the Accrued Days Off the employee is to 
take for another day in which case the Accrued Days 
Off shall become ordinary working days. 

(5) A roster for Accrued Days Off shall be posted 
at least four weeks before the time it comes into 
operation. 

(6) A roster for Accrued Days Off may allow an 
employee to take Accrued Days Off before they 
become due. 

3. Clause 7.—Overtime: Add after subclause (7) of 
this clause a new subclause (8) in the following terms: 

(8) Overtime rates prescribed by this clause shall 
not apply until after: 

(a) Eight hours have been worked on each day 
by employees under the accrued days off 
arrangement; or 

(b) After ordinary rostered hours for each day 
have been worked for employees under 
arrangements other than those contained 
in paragraphs (a) and (c) of this subclause; 
or 

(c) In the case of part-time employees until 
after the ordinary rostered hours have 
been worked on that day. 

4. Clause 8.—Annual Leave: 
A. Delete subclauses (4), (5) and (7) of this clause and 

insert in lieu: 
(4) (a) If after one month's continuous employ- 

ment an employee lawfully terminates her employ- 
ment or her employment is terminated by the 
employer through no fault of the employee the 
employee shall be paid 4.38 hours' pay [at the rate 
prescribed by subclause (2) of this clause] in respect 
of each completed week of continuous service for 
which annual leave has not already been taken. 

(b) In addition to any payment to which she may 
be entitled under this subclause an employee whose 
employment terminates after she has completed a 12 
month qualifying period and who has not been 
allowed the leave prescribed under this Award in 
respect of that qualifying period shall be given 
payment in lieu of that leave unless she has been 
justifiably dismissed for misconduct and the 
misconduct for which she has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(5) (a) The annual leave prescribed in this clause 
may by consent between the employer and the 
employee be taken in two portions provided that no 
portion shall be less than two consecutive weeks. 

(b) In the case of employees subject to accrued 
days off and by mutual agreement between the 
employer and the employee the annual leave may be 
further split on one additional occasion, provided 
that no portion shall be less than one week. 

(7) When an employee proceeds on the first four 
weeks of the six weeks' annual leave prescribed by 
subclause (1) of this clause there will be no accrual 
towards an Accrued Day Off as prescribed in 
subclause (2) of Clause 6.—Hours of this Award. 
Accrual towards an Accrued Day Off shall continue 
during any other period of annual leave prescribed 
by this clause. 

B. Add after subclause (7) of this clause new sub- 
clauses (8) and (9) in the following terms: 

(8) Any annual leave entitlement as at 1 January 
1986 shall be adjusted in hours in the ratio of 38 to 
40. 

(9) The provisions of this clause shall not apply to 
casual employees. 

5. Clause 12.—Sick Leave: 
A. Delete paragraph (a) of subclause (1) of this clause 

and insert in lieu: 
(a) An employee other than a casual employee 

shall be entitled to payment for non attendance on 
the grounds of personal ill health for one-sixth of a 
week (6.33 hours) for each complete month of 
service, provided that subject to paragraph (c) of 
this subclause payment for absence through such ill 
health shall be limited to 10 working days (76 hours) 
in each calendar year. 
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B. Delete subclause (2) of this clause and insert in lieu: 
(2) An employee shall be paid the wages which 

would have been received had the employee not 
proceeded on sick leave and shall have the accrued 
entitlement to paid sick leave reduced by the time 
the employee is absent from work on account of 
paid sick leave. 

C. Delete subclause (3) of this clause and renumber 
subclauses (4), (5), (6) and (7) as (3), (4), (5) and (6) 
respectively. 

D. After subclause (6) of this clause add new sub- 
clauses (7), (8) and (9) in the following terms: 

(7) An employee shall not be entitled to claim 
payment for non attendance on the ground of 
personal ill health or injury nor will the employee's 
sick leave entitlements be reduced if such personal ill 
health or injury occurs on a day when an employee is 
absent on an Accrued Day Off in accordance with 
the provisions of subclause (1) of Clause 6.—Hours 
of this Award. 

(8) In a location where accrued days off apply; an 
employee whilst on paid sick leave shall continue to 
accrue an entitlement to Accrued Days Off as pre- 
scribed in subclause (1) of Clause 6.—Hours of this 
Award. 

(9) Any sick leave entitlement accumulated as at 1 
January 1986 shall be adjusted in hours in the ratio 
of 38 to 40. 

6. Clause 20.—Higher Duties: Add after subclause (2) 
of this clause a new subclause (3) in the following terms: 

(3) Notwithstanding the provisions of this clause 
payment for higher duties shall not apply to an 
employee required to act in another position whilst 
the permanent employee is on a period of less than 
five Accrued Days Off as prescribed by subclause (1) 
of Clause 6.—Hours of this Award. 

7. Clause 23.—Penalty Rates: Delete paragraph (a) of 
subclause (2) of this clause and insert in lieu: 

(a) Employees (other than Grade II Student 
Nurses and Student Enrolled Mental Health Nurses 
in their first 12 months of service) whose fortnightly 
rostered shifts regularly rotate to include day, after- 
noon and night shifts over all seven days of the week 
shall be paid in lieu of the additional rates prescribed 
in subclause (1) of this clause an additional rate of 
17.75 per cent of the ordinary wage. 

In the case of Admin Nurses who work day and 
afternoon shifts over all seven days of the week such 
rate shall also be 17.75 per cent. 

In the case of Community Nurses who work over 
all seven days of the week such loading shall be 14 
per cent. 

Such rates shall be paid in addition to the ordinary 
wage and shall be paid during annual leave, paid 
sick leave, long service leave and public holidays. 

All other employees shall be paid penalties as 
worked in accordance with subclause (1) of this 
clause. 

8. Clause 24.—Long Service Leave: Add after sub- 
clause (2) of this clause new subclauses (3) and (4) in the 
following terms: 

(3) When an employee proceeds on long service 
leave there will be no accrual towards an Accrued 
Day Off as prescribed in subclause (1) of Clause 6.— 
Hours of this Award. 

(4) Any long service leave accumulated as at 1 
January 1986 shall be adjusted in hours in the ratio 
of 38 to 40. 

9. Clause 26.—Part-Time Employees: Delete this 
clause and insert in lieu: 

26.—Part-Time Employees. 
(1) Notwithstanding anything contained in this 

award an employer shall be at liberty to employ 
part-time employees. 

(2) A "part-time employee" means an employee — 

who regularly works less than an average of 38 hours 
per week. 

(3) Part-time employees as prescribed in sub- 
clause (2) of this clause shall be remunerated at a 
weekly rate pro rata to the rate prescribed for the 
class of work on which they are engaged only in the 
proportion which their ordinary weekly hours bear 
to 38. 

(4) Part-time employees shall be allowed annual 
leave in the same manner as full-time employees 
excepting that payment for such leave shaU be in the 
same ratio as their ordinary weekly hours averaged 
over the qualifying period bear to 38. 

(5) Part-time employees shall be allowed sick 
leave in the same manner as full-time employees 
excepting that payment for such leave shall be in the 
same ratio as their ordinary weekly hours averaged 
over the qualifying period bear to 38. 

(6) Notwithstanding anything contained in this 
award, the employer may vary the ordinary hours of 
a part-time employee by the provision of one day's 
notice provided such variation shall only apply to 
periods of one week or more. 

10. Clause 27.—Maternity Leave: Add after subclause 
(11) of this clause a new subclause (12) in the following 
terms: 

(12) Effect of Maternity Leave on Accrued 
Day(s) Off. 

(a) When an employee proceeds on maternity 
leave there will be no accrual towards an 
Accrued Day Off as prescribed in 
subclause (1) of Clause 6.—Hours of this 
Award. 

(b) When an employee proceeds on maternity 
leave the employer may pay an employee 
the amount of hours accrued towards an 
Accrued Day Off as prescribed in 
subclause (1) of Clause 6.—Hours of this 
Award. 

11. Clause 28.—Compassionate Leave: 
A. Number the existing two paragraphs of this clause 

as subclauses (1) and (2) respectively. 
B. Add after subclause (2) of this clause new sub- 

clauses (3) and (4) in the following terms: 
(3) An employee shall not be entitled to claim 

payment for compassionate leave on a day when 
that employee is absent on an Accrued Day Off in 
accordance with the provisions of subclause (1) of 
Clause 6.—Hours of this Award. 

(4) An employee whilst on compassionate leave 
prescribed by this clause shall continue to accrue an 
entitlement to Accrued Days Off as prescribed in 
subclause (1) of Clause 6.—Hours of this Award. 

12. After Clause 31.—Leave to Attend Union 
Business of this award add new Clauses 32.—Casual 
Employees and 33.—Payment of Wages in the following 
terms: 

32.—Casual Employees. 
(1) An employee employed for a period less than 

two weeks shall be deemed to be a casual worker and 
be paid 20 per cent on the hourly rate specified in 
this award. 

(2) If a casual employee is still required at the end 
of two weeks she may be re-employed as a casual 
with payment in accordance with subclause (1) of 
this clause for another two weeks. 

33.—Payment of Wages. 
Wages shall be paid by cheque or into a bank 

account. The employee shall advise the employer of 
the preferred method and if into a bank account, 
details of the account to be used. 
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13. After the Schedule of Respondents to this award 
add a new schedule "Memorandum of Agreement" in 
the following terms: 

Memorandum of Agreement. 
The following provisions relating to Hours of 

Work are agreed between the parties. 
(1) Method of Introduction 

(a) The 38-hour week shall be introduced on 
the basis of Accrued Days Off at the 
following locations: 

Whitby Falls Hostel 
Community Care 
Hill view 
Eden Hill 
Stubbs Terrace Hospital 
Mildred Creak 
W.E. Robinson Centre 
Heathcote Day Centre 
PECU Day Centre 

(b) At the following locations and on the basis 
of the implementation schedule described 
hereunder the 38-hour week shall be intro- 
duced on the basis of a shorter working 
week at an average of 228 hours over a six 
week period: 

February 1986 — PECU's 
March 1986 — Graylands Hospital 
May 1986 — Lemnos Hospital 
July 1986 — Heathcote Hospital 

(2) Termination 
(a) An employee subject to the provisions of 

subclause (1) of Clause 6.—-Hours of this 
award who has not taken any Accrued 
Days Off accumulated during a work cycle 
in which employment is terminated shall 
be paid the total of hours accumulated 
towards the Accrued Days Off for which 
payment has not already been made. 

(b) An employee who has taken any Accrued 
Days Off prior to their becoming due in 
accordance with subclause (6) of Clause 
6.—Hours of this award during a work 
cycle in which employment is terminated 
shall have the wages due on termination 
reduced by the amount equivalent to the 
accrued days which were taken in advance. 

(3) Workers' Compensation 
(a) Where an employee is on Workers' 

Compensation for periods of less than 20 
working days such an employee will con- 
tinue to accrue an entitlement to Accrued 
Days Off as prescribed in subclause (1) of 
Clause 6.—Hours of this Award. 

(b) An employee will not accrue Accrued Days 
Off for periods of Workers' Compensa- 
tion where such periods of leave exceed 20 
working days. 

(c) Where a period of rostered Accrued Days 
Off falls during a period of Workers' 
Compensation such accrued days off will 
be re-rostered at the end of the Workers' 
Compensation absence. 

(4) Leave Without Pay 
(a) An employee who is absent on Leave 

Without Pay shall not accumulate an 
entitlement toward Accrued Days Off for 
the period of such leave. 

(b) Employees will not be entitled to Accrued 
Days Off during leave without pay. 

(5) Trade Offs 
Meal Charges: Increase meal charges to $3.00 

from 1 January 1986. A review will be conducted in 
the first half of 1986 to increase the charge to full 
economic cost from 1 July 1986. 

Tea Charges: Where staff consume morning or 
afternoon tea at the hospital a charge of 50 cents per 
week will be made. This charge to be reviewed 
during the first half of 1986 to have regard for 
economic cost and a new charge implemented on 1 
July 1986. 

Payment by Cheque or Into Bank Account: 
Amendment to the Award to provide for the pay- 
ment by cheque or into a bank account. 

Study Periods — Student Nurses: Where a 
student nurse is undertaking a period of "Block 
Study" the student will not accrue an entitlement to 
Accrued Days Off. 

Work Related Efficiencies 
(i) Administrative Nurses will work late 

shifts. 
(ii) Restructure of Nursing Administration. 
(iii) Strict observance of start and finish times. 
(iv) Co-operation in the elimination of restric- 

tive work practices. 
(v) Flexibility of Rostering. 
(vi) New part-time and casual clauses. A wider 

use of these staff. 
(vii) Public Holidays — all public holidays not 

taken during the year are not to accrue 
beyond one year and will be paid out or 
taken in conjunction with annual leave. 

MINERAL SANDS 
MINING AND PROCESSING INDUSTRY. 

Award No. A38 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 654 of 1985. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, Appli- 
cant and Allied Eneabba Pty Ltd and Others, 
Respondents. 

Before Mr Commissioner G.J. Martin. 
The 30th day of April 1986. 

Mr N. Cinquina on behalf of the applicant. 
Mr G.D. McKenzie on behalf of the respondents. 

Reasons for Decision. 
THE COMMISSIONER: By this application the 
applicant seeks to increase certain allowances prescribed 
in the "Mineral Sands Mining and Processing Industry" 
Award No. A38 of 1981 as varied (62 WAIG p. 1517) by 
the application of recent indexation adjustments. 

I first heard the parties on the 4th day of April 1986 
and on that occasion the respondents indicated that they 
did not oppose the variations proposed by the applicant 
in a new schedule of variations presented by the applicant 
during those proceedings. 

However, the respondents did object to a retrospective 
operative date of these variations as sought by the 
applicant. 

I therefore adjourned the proceedings and directed the 
parties to discuss the date of operation of the agreed 
variations. 

In the result, they could not resolve the matter by 
conciliation and I heard their arguments on operative 
date on the 14th day of April 1986 and reserved my 
decision. 
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The application to vary was filed in the Office of the 
Registrar of the Commission on the 21st day of August 
1985. An answering statement was not entered by or on 
behalf of the respondents within the time specified in the 
"Industrial Relations Commission Regulations — 
1985". 

The applicant pointed out that due to reasons which 
need not be stated in these reasons for decision, it did not 
take any step to further process the application until 9 
January 1986 when it by letter of that date provided the 
Commission and the agent for the respondents, with an 
amended schedule of variations and requested of the 
Commission that the application be listed for hearing at 
its earliest convenience. 

It is common ground between the parties that shortly 
thereafter the respondents' agent requested the applicant 
not to proceed further until he had discussed the merits 
of the application with his principals. 

An answering statement was filed by the agent for the 
respondents on 21 January 1986. The respondents told 
me that they met in the first week of February and circa 7 
February 1986 informed the applicant of the results of 
their considerations. 

By letter dated 12 March 1986 to the Commission the 
applicant acknowledged that the matter was deferred to 
allow the respondents to discuss the claims and as it 
understood that had occurred, it requested the applica- 
tion to be listed for hearing. 

In support of its claim for retrospectivity, the appli- 
cant acknowledged that part of the time lapse since the 
date of the filing of the application was of its own making 
but on the other hand the respondents had contributed as 
well. 

Accordingly the applicant submitted that the variation 
should operate at least from the date of the last 
Indexation General Order No. 821 of 1985, the beginning 
of the first pay period commencing on or after the 4th 
day of November 1985 (66 WAIG p. 5) or if I found no 
special circumstances favouring the applicant pursuant 
to section 39 of the Industrial Relations Act 1979, the 
date of the first hearing of this matter, the 4th day of 
April 1986. 

The applicant referred me to Matter No. 545 of 1982 
and the reasons for decision of the Full Bench (62 WAIG 
p. 2080) and relied upon those reasons to support the 
claim. However, as the respondents pointed out, the 
matters under consideration in that case and this are not 
analogous. 

The respondents deny that they have in any way 
delayed the processing of this application and submit 
that there are no special circumstances justifying a date 
of operation earlier than the date upon which the varia- 
tion is ultimately issued by the Commission. 

In my view there has been a delay in the finalisation of 
this application and that delay is attributable to the appli- 
cant in part, the respondents to a much lesser extent and 
the Commission as constituted by me in not fitting this 
matter into the programme at an earlier date. 

Accordingly, I consider the employees subject to the 
instant award have cause of redress and I fix the 7th day 
of March, the date of the applicant's last request for a 
date of hearing, as the date of operation for the agreed 
variations to the award. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 654 of 1985. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, 
Applicant and Allied Eneabba Pty Ltd and Others, 
Respondents. 

Order. 
HAVING heard Mr N. Cinquina on behalf of the appli- 
cant and Mr G.D. McKenzie on behalf of respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the "Mineral Sands Mining and Processing 
Industry" Award No. A38 of 1981 as varied, be 
further varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the 7th day of March 1986. 

Dated at Perth this 21st day of April 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Overtime: Delete the words "three 

dollars and twenty-five cents" and "two dollars and 
twenty-five cents" appearing in paragraph (c) of 
subclause (3) of this clause and insert in lieu the words 
"four dollars and twenty-one cents" and "two dollars 
and ninety-two cents" respectively. 

2. Clause 19.—Travelling Allowance: Delete the 
amount of "$1.08" appearing in subclause (1) of this 
clause and insert in lieu the amount of "$1.15". 

3. Clause 27.—Wages: Delete the amount of "$7.05" 
appearing in subclause (3) — Industry Allowance of this 
clause and insert in lieu the amount of "$7.57". 

4. Clause 31.—Clothing Allowance 
A. Delete the amount of "$1.25" appearing in para- 

graph (a) of subclause (1) of this clause and insert in lieu 
the amount of "$1.35". 

B. Delete the amount of "$30.00" appearing in para- 
graph (b) of subclause (1) of this clause and insert in lieu 
the amount of "$34.70". 

5. Clause 32.—Service and Attendance Pay Scheme: 
Delete subclause (1) of this clause and insert in lieu: 

(1) All employees, including apprentices shall be 
paid a Service and Attendance allowance in 
conformity with the following scale: 

Upon completion of six 
months' continuous service 1.10 1.10 
Upon completion of 12 
months' continuous service 6.60 6.80 
Upon completion of two 
years'continuous service 8.80 9.10 
Upon completion of three 
years'continuous service 11.20 11.50 
Upon completion of four 
years'continuous service 13.30 13.80 
Upon completion of five 
years' continuous service 16.60 17.20 
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PHOTOGRAPHIC INDUSTRY. 
Award No. A9 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 14 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Illustrations Pty 
Limited and Others, Respondents. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mr B. Williams on behalf of the respondents, 
and by consent, the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Photographic Industry Award No. 9 of 
1980 be varied in accordance with the following 
Schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 1st day of May 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

numbers and title 28.—Junior Employees — Special 
Orders of this clause, add the numbers and title 29.— 
Location Allowance. 

2. Immediately after Clause 28.—Junior Employees 
— Special Orders of this award, insert the following: 

29.—Location Allowance. 
(1) Subject to the provisions of this clause in 

adc 
12.- 
be ] 
the 

895 

Town $ 
Marble Bar  47.10 
Meekatharra   17.50 
Mount Magnet  21.40 
Mundrabiha  21.60 
Newman  19.40 
Norseman  16.10 
Nullagine  46.80 
Onslow   33.00 
Pannawonica  25.90 
Paraburdoo   25.50 
Port Hedland  27.10 
Ravensthorpe   11.10 
Roebourne  36.30 
Sandstone  20.50 
Shark Bay  16.10 
Shay Gap  20.20 
Southern Cross  9.90 
Telfer   44.50 
Teutonic Bore  20.50 
Tom Price  25.50 
Whim Creek  31.70 
Wickham  31.20 
Wiluna  21.00 
Wittenoom   41.80 
Wyndham  48.50 

(2) Except as provided in subclause (4) of this 
clause, a single employee shall be paid 50 per cent of 
the allowances prescribed in subclause (1) of this 
clause. 

(3) An employee whose spouse is employed by the 
same employer and who is entitled to an allowance 
of a similar kind to that prescribed by this clause 
shall be paid 50 per cent of the allowance prescribed 
in subclause (1) of this clause. 

(4) Where an employee is provided with board 
and lodging by his employer, free of charge, such 
employee shall be paid 33'A per cent of the 
allowances prescribed in subclause (1) of this clause. 

iition to the wages prescribed in Clause 
—Wages of this award, a married employee shall 
paid the following allowances when employed in 
towns described hereunder. 
Town $ 
Agnew  20.50 
Argyle (see subclause 12)  50.70 
Balladonia  18.60 
Barrow Island (see subclause 13)  19.00 
Boulder  7.90 
Broome  31.90 
Bullfinch  9.90 
Carnarvon   16.10 
Cockatoo Island  35.20 
Coolgardie  7.90 
Cue  20.40 
Dampier  27.40 
Denham  16.10 
Derby  33.20 
Esperance  6.70 
Eucla  22.50 
Exmouth  27.80 
Fitzroy Crossing  39.60 
Goldsworthy   20.20 
Halls Creek  44.20 
Kalbarri   6.30 
Kalgoorlie  7.90 
Kambalda  7.90 
Karratha   31.80 
Koolan Island  35.20 
Koolyanobbing  9.90 
Kununurra  50.70 
Laverton   20.20 
Learmonth  27.80 
Leinster  20.50 
Leonora  20.20 
Madura  20.60 

(5) Junior workers, casual workers, part-time 
workers, apprentices receiving less than adult rate 
and employees employed for less than a full week 
shall receive that proportion of the location 
allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult 
rate for the work performed. 

(6) Where an employee is on annual leave or 
receives payment in lieu of annual leave he shall be 
paid for the period of such leave the district 
allowance to which he would ordinarily be entitled. 

(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual 
leave) he shall only be paid district allowance for the 
period of such leave he remains in the district in 
which he is employed. 

(8) For the purpose of this clause a married 
employee includes: 

(a) a person who has a de facto spouse, and 
(b) a person who is a sole parent with 

dependent children. 

(9) Where an employee is employed in a town or 
location not specified in this clause the allowance 
payable for the purpose of subclause (1) shall be 
such amount as may be agreed between Australian 
Mines and Metals Association, the Confederation 
of Western Australian Industry and the Trades and 
Labor Council of Western Australia or, failing such 
agreement, as may be determined by the 
Commission: Provided that, pending any such 
agreement or determination, the allowance payable 
for that purpose shall be an amount equivalent to 
the district allowance in force under this award for 
that town or location on 1 June 1980. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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(10) Nothing herein contained shall have the 
effect of reducing any "district allowance" 
currently payable to any employee subject to the 
provision of this award whilst that employee 
remains employed by his present employer. 

(11) Subject to the making of a General Order 
pursuant to section 50 of the Act, that part of each 
location allowance representing prices shall be 
varied from the beginning of the first pay period 
commencing on or after the 1st day of July of each 
year in accordance with the annual percentage 
change in the Consumer Price Index (excluding 
housing) for Perth measured to the end of the 
immediately preceding March quarter, the calcula- 
tion to be taken to the nearest 10 cents. 

(12) The allowance prescribed for Argyle is 
equated to that at Kununurra as an interim 
allowance. Liberty is reserved to the parties to apply 
for a review of the allowance for Argyle in the light 
of changed circumstances occurring after the date of 
this Order. 

(13) The allowance prescribed for Barrow Island 
shall be the allowance prescribed by Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the 
date of this Order is $19.00 per week. The terms of 
this clause shall not apply where they are inconsis- 
tent with the terms of Clause 8 of the Hydrocarbons 
and Gas (Production and Processing Employees) 
Consolidated Award 1981. 

POLICE. 
Award No. 2 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 194 of 1986. 

The Hon Minister for Police, Applicant and the Western 
Australian Police Union of Workers, Respondent. 

Order. 
HAVING heard Mr J.D. Miller on behalf of the Appli- 
cant and Mr P.J.E. Stingemore on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2 March 1984, have 
been complied with, and by consent, hereby orders — 

That the Police Award No. 2 of 1966 be amended 
in accordance with the following schedule, with 
effect on and from 1 September 1985. 

Dated at Perth this 9th day of May 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Definitions: Insert after the definition 

"Married Man" and before the definition 
"North-West" a new definition "Metropolitan Area" 
means all of that area within 50 kilometre radius of the 
Perth GPO. 

2. Clause 10.—Travelling Allowance: Delete this 
clause and insert in lieu thereof:— 

Intra-State 
(1) If an employee, whose headquarters are 

located within the metropolitan area, travels on 
official business outside of the Metropolitan area 
and is necessarily absent from the employee's head- 
quarters overnight the employee shall be paid at the 
rate adjacent to either Item 1 or 2 in the schedule 
hereto as the case may require. 

If an employee, whose headquarters are situated 
outside of the Metropolitan area, travels on official 
business between the employee's headquarters and a 
place situated outside of a radius of 24 kilometres 
measured from headquarters, and is necessarily 
absent from headquarters overnight the employee 
shall be paid at the rate adjacent to either Item 1 or 2 
in the schedule hereto as the case may require. 

Where an allowance under this subclause is 
payable for less than a day the allowance shall be as 
follows:— 

Breakfast — 10 per cent of the daily rate 
Lunch — 15 per cent o f the daily rate 
Dinner — 25 per cent of the daily rate 
Bed — 50 per cent of the daily rate 

For the purposes of computing expenses in 
respect of arrival at or departure from an 
employee's headquarters, breakfast shall be allowed 
for if arrival is later or departure earlier than 8.00 
a.m., lunch if arrival is later or departure earlier 
than 1.00 p.m., dinner if arrival is later or departure 
earlier than 6.00 p.m., bed if arrival is later than 
11.00 p.m., and supper if arrival is later than or 
departure is earlier than 3.00 a.m. 

Provided that:— 
(a) an employee who travels on official 

business which does not involve an 
absence from headquarters overnight, 
shall only be paid at the rates stated 
adjacent to Item 3, in the schedule hereto, 
as the case may require, subject to the 
employee's certification that each meal 
claimed for was actually purchased; 

(b) when an employee travels by railway and is 
provided with a sleeping berth, one-fourth 
deduction shall be made from the daily 
rate, except when a bed has been paid for 
elsewhere for a portion of the night and a 
certificate to that effect is supplied by the 
employee when lodging his claim; 

(c) when an employee travels on board a 
vessel and the fare includes subsistence, 
reimbursement of expenses shall be at a 
rate equal to 15 per cent of the passage 
money calculated on the single fare or one- 
third of the appropriate rate stated 
adjacent to Item 1 in the schedule hereto, 
whichever is the greater; 

(d) an employee, who, when travelling on 
official business, stays at any government 
institution or travels in a ministerial 
railway coach free of charge, shall only be 
paid at the rate stated adjacent to Item 4 or 
5 in the schedule hereto, for the period 
spent at such institution or on such coach; 

(e) where an employee is travelling on official 
business and is provided with quarters free 
of charge, one-fourth shall be deducted 
from the appropriate daily rate. 

(f) Absence from headquarters overnight 
shall mean that the employee is absent 
from the usual headquarters and pays for 
overnight accommodation. 

(2) An employee with headquarters located 
outside the metropolitan area who travels to Perth 
on official business and, as a result, is required to 
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stay at a metropolitan hotel over one or more nights, 
shall be paid at the rate stated adjacent to Item 6 in 
the schedule hereto for expenses necessarily incurred 
in respect of such metropolitan hotel 
accommodation. 

If such an employee does not stay at a hotel or is 
not absent from his headquarters overnight any 
expenses necessarily incurred in respect of his travel 
to Perth shall be reimbursed at the appropriate rate 
prescribed by subclause (1). 

(3) An employee stationed in the metropolitan 
area who is relieving at or temporarily transferred to 
any place within that area shall not be reimbursed 
the cost of meals purchased, but an employee 
travelling on duty within the metropolitan area 
which requires his absence from his headquarters 
over the usual meal period shall be paid at the rate 
set out adjacent to Item 7 in the schedule hereto for 
each meal necessarily purchased, provided that — 

(a) such travelling is not within the suburb in 
which the employee resides; and 

(b) an employee's total reimbursement under 
this subclause for any one pay period shall 
not exceed the amount set out adjacent to 
Item 8 in the schedule hereto. 

(4) (a) An employee who is prevented by 
continuous duty from taking a meal during the 
recognised meal period shall be paid the allowance 
set out adjacent to Item 7 in the schedule hereto. 

(b) An employee's total reimbursement under this 
subclause for any one pay period shall not exceed 
the amount set out adjacent to Item 8 in the schedule 
hereto. If the Commissioner is satisfied that the 
claim is warranted he may grant the payment of this 
allowance in excess of five days per pay period. 

(5) For the purposes of subclauses (3) and (4) of 
this clause the recognised meal periods shall be — 

Breakfast— 7.00 a.m. to 9.00 a.m. 
Lunch— 12 noon to 2.00 p.m. 
Dinner— 5.00pm. to7.00p.m. 
Night Shift Supper — 2.00 a.m. to 4.00 a.m. 

(6) Where the Officer-in-Charge certifies that an 
employee whose shift commenced after 5.00 p.m. 
and before 7.00 a.m. was unable to have a meal 
within five hours 30 minutes of commencing duty 
the employee shall be paid the allowance set out 
adjacent to Item 7 in the schedule hereto. 

(7) An employee shall not be paid an allowance 
under more than one of the subclauses (3), (4) and 
(6) in respect of any one meal. 
Inter-State: 

(8) An employee who travels on official business 
beyond the limits of the State but within the 
Commonwealth shall be paid at the rate stated 
adjacent to Item 9 or 10 in the schedule hereto as the 
case may require. Where an allowance under this 
subclause is payable for less than a day the allow- 
ance shall be computed in accordance with sub- 
clause (1) hereof. Provided that — 

(a) when an employee travels by railway 
between Perth and Adelaide and the fare r 
paid includes subsistence, reimbursement 
of expenses shall be at a rate equal to 15 
per cent of the single fare of such journey; 

(b) when an employee travels on board a 
vessel and the fare paid includes subsis- 
tence, reimbursement of expenses for the 
time spent at sea or on board vessel shall be 
at a rate equal to either 15 per cent of the 
passage money calculated on single fare or 
one-third of the appropriate rate stated 
adjacent to Item 1 in the schedule hereto 
whichever is the greater; and 

(c) an employee shall be reimbursed at the rate 
stated adjacent to Item 9 or 10 in the 
schedule hereto as the case may require for 

any period spent in travelling by aircraft to 
and from Perth or in travelling by aircraft 
or railway between other States. 

General: 
(9) If on account of lack of suitable regular 

transport facilities an employee necessarily engages 
lodging in Perth or other place in which his head- 
quarters are situated, for the night prior to 
commencing travelling in order to travel on early 
morning transport, he shall be reimbursed the 
reasonable cost of such lodging in addition to such 
other reimbursement authorised by this clause. 

(10) An employee who travels on official business 
shall be allowed first-class fares and in addition to 
any reimbursement of expenses at the appropriate 
rate prescribed by this clause, shall be reimbursed 
reasonable incidental expenses, such as tram, bus or 
motor fares, if, in the opinion of the Commissioner 
such expenses were warranted. 

(11) Reimbursement of expenses at the rates pre- 
scribed by this clause shall not be suspended should 
an employee become ill whilst travelling, provided 
leave for the period of such illness is approved in 
accordance with the provisions of the Police 
Regulations. 

(12) Where it can be shown to the satisfaction of 
the Commissioner by the production of receipts or 
other evidence that reimbursement at the rates pre- 
scribed in this clause would be insufficient to meet 
an employee's reasonable out-of-pocket expenses, 
he shall be paid the difference fully to reimburse 
him. 

(13) Where an employee is relieving or perform- 
ing special duties and comes within the provisions of 
subclause (1) of Clause 11 the place at which the 
relief or special duty is being performed shall be 
deemed to be the employee's headquarters for the 
purpose of this clause, but an allowance under this 
subclause shall only be paid if the Commissioner is 
satisfied that reasonable out-of-pocket expenses 
have been incurred. 

(14) The allowances prescribed in this clause shall 
be automatically varied whenever any variation 
occurs in relevant Public Service Allowances. 

Schedule. 
Travelling Allowances. 

Rate Item 
$ 

Nature of Travel 
Involving an absence from 
headquarters overnight: 
(i) Locality south of 26 

degrees south latitude 55.20 1 
(ii) Locality north of 26 

degrees south latitude 
(including Shark Bay) 2 

Police Sub-Districts North of 26 
degrees South latitude plus 
Eucla 

Broome 
Carnarvon 
Dampier 
Derby 
Eucla 
Exmouth 
Fitzroy Crossing 
Gascoyne Junction 
Goldsworthy 
Halls Creek 
Karratha 
Koolan Island 
Kununurra 
.Marble Bar 
Newman 
Nullagine 

93.35 
67.25 
97.55 
81.25 
67.30 
93.90 
64.85 
53.85 
83.50 
75.85 

101.85 
81.25 

104.55 
77.85 

101.85 
79.85 
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Rate Item 

Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Roebourne 
Shark Bay 
Shay Gap 
South Hedland 
Tom Price 
Wickham 
Wittenoom 
Wyndham 

Not involving an absence from 
headquarters overnight 
Locality South of 26 degrees 
South latitude: 

Breakfast 
Lunch 
Evening Meal 
Night Shift Supper 

Locality North of 26 degrees 
South Latitude plus Eucla: 

Breakfast 
Lunch 
Evening Meal 
Night Shift Supper 

Whilst staying at a Government 
Institution or travelling in a 
Ministerial railway coach: 
(i) Locality south of 26th 

South Latitude 
(ii) Locality north of 26th 

South Latitude 
Involving an overnight stay at a 
metropolitan hotel 
Involving the purchase of a 
meal within the metropolitan 
area: 
(i) per meal 

(ii) maximum reimbursement 
per pay period 

Beyond the limits of the State 
but within the Commonwealth: 

Capital cities 

3.75 
per day 

5.55 
per day 

63.25 
per day 

2.60 
per day 

13.00 
per day 

90.30 
per day 

55.20 
per day 

PUBLIC SERVICE CAMPING ALLOWANCE. 
Agreement No. PSA AG2 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 30 of 1986. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and Public Service 
Board, Respondent. 

HAVING heard Mr R. Manning on behalf of the Appli- 
cant and Mr P. King on behalf of the Respondent, the 
Commission, constituted by a Public Service Arbitrator, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
461 of 1983, dated 2 March 1984, have been complied 
with, and by consent, hereby orders — 

That the Public Service Camping Allowance 
Agreement 1985 be amended in accordance with the 
following schedule, with effect on and from 1 
March 1986. 

Dated at Perth this 13th day of May 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.l Public Service Arbitrator. 

Schedule. 
1. Schedule A — Delete this schedule and insert in lieu 

thereof:— 
Schedule A. 

South of 26 degrees South Latitude 
Rate 

per day Item 
Permanent Camp — Cook 
provided by the Department $12.45 1 
Permanent Camp — No Cook 
provided $16.60 2 
Other Camping — Cook provided 
by the Department $20.75 3 
Other Camping — No Cook 
provided $24.90 4 

2. Schedule B — Delete this schedule and insert in lieu 
thereof:— 

Schedule B. 
North of 26 degrees South Latitude 

Rate 
per day Item 

Permanent Camp — Cook 
provided by the Department $18.75 1 
Permanent Camp — No Cook 
provided $22.90 2 
Other Camping — Cook provided 
by the Department $27.05 3 
Other Camping — No Cook 
provided $31.20 4 
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PUBLIC SERVICE 
MISCELLANEOUS ALLOWANCES 

Award No. PSA A14 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 31 of 1986. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and Public Service 
Board, Respondent. 

Order. 
HAVING heard Mr R. Manning on behalf of the Appli- 
cant and Mr P. King on behalf of the Respondent, the 
Commission, constituted by a Public Service Arbitrator, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
461 of 1983, dated 2 March 1984, have been complied 
with, and by consent, hereby orders — 

That the Public Service Miscellaneous 
Allowances Award 1982, No. 14 of 1982, be 
amended in accordance with the following schedule 
with effect on and from 1 March 1986. 

s s $ 
8. Interstate — Other than 

Capital City 57.45 28.70 19.15 
Accommodation Involving an Overnight Stay at other than a Hotel or Motel. 
9. WA — South of 26 degrees 

South Latitude 29.15 
10. WA — North of 26 degrees 

South Latitude 41.75 
11. Interstate 41.75 
Travel not involving an Overnight Stay. 
12. WA — South of 26 degrees 

South Latitude: 
Breakfast 5.95 
Lunch 5.95 
Evening Meal 13.25 

13. WA — North of 26 degrees 
South Latitude: 

Breakfast 7.20 
Lunch 9.20 
Evening Meal 19.40 

Deduction for Normal Living Expenses [Subclause 6 (d)]. 
14. Each Adult 11.30 
15. Each Child 1.95 
Midday Meal (Subclause 5 (j)]- 
16. Rate per meal 2.75 
17. Maximum reimbursement 

per day period 13.75 

Dated at Perth this 13th day of May 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Schedule A — Delete this schedule and insert in lieu 

thereof:— 
Schedule A. 

Column A Column B Column C 
Item Particulars Daily Rate Daily Rate Daily Rate 

Married Single 
Officers: Officer: 
Relieving Relieving 
Allowance Allowance 
for period for period 
in excess of in excess of 
42 days 42 days 
[subclause [subclause 
9(b)(ii)3 9 (b) (ii)] 
Transfer 
Allowance 
for period in 
excess of 
prescribed 
period 
[subclause 
6(b)] 

Allowance to Meet Incidental Expenses. 

1. WA — South of 26 degrees 
$ 

South Latitude 4.00 
2. WA — North of 26 degrees 

South Latitude 5.95 
3. Interstate 5.95 
Accommodation Involving an Overnight Stay in a Hotel or Motel. 

S $ S 
WA —Metropolitan Hotel 
or Motel 66.20 33.10 22.05 
Locality South of 26 
degrees South Latitude 57.45 28.70 19.15 
Locality North of 26 
degrees South Latitude: 

Broome 102.45 51.20 34.15 
Carnarvon 66.25 33.10 22.10 
Dampier 104.65 52.30 34.90 
Derby 84.95 42.50 28.30 
Exmouth 82.20 41.10 27.40 
Fitzroy Crossing 67.95 34.00 22.65 
Gascoyne Junction 63.45 31.70 21.15 
Halls Creek 77.45 38.70 25.80 
Karratha 106.45 53.20 35.50 
Kununurra 112.45 56.20 37.50 
Marble Bar 75.95 38.00 25.30 
Newman 101.45 50.70 33.80 
Nullagine 68.95 34.50 23.00 
Onslow 66.45 33.20 22.15 
Pannawonica 77.40 38.70 25.80 
Paraburdoo 100.65 50.30 33.55 
Port Hedland 88.45 44.20 29.50 
Roebourne 56.95 28.50 19.00 
Shark Bay 74.45 37.20 24.80 
Tom Price 98.95 49.50 33.00 
Wickham 102.45 51.20 34.15 
Wittenoom 82.45 41.20 27.50 
Wyndham 103.15 51.60 34.40 

Interstate — Capital City 93.35 46.70 31.10 

SCHOOL EMPLOYEES 
(University Colleges and Swanleigh). 

Award No. 7B of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 893 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and St Thomas Moore 
College and Others, Respondents. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mr R. Gifford on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the School Employees (University Colleges 
and Swanleigh) Award No. 7B of 1979 be varied in 
accordance with the attached Schedule and that 
such variation shall have effect as and from the first 
pay period commencing on or after the date herein. 

Dated at Perth this 24th day of April 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 32.—Fares and Motor Vehicle Allowances: 

Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedules set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shaU be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 
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(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 
Rates of Hire for use of Employee's own Vehicle on 
Employer's Business. 

Schedule 1 — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area and Details Over 1600cc 1600cc 
2600cc -2600cc and Under 

Metropolitan Area: 
Standing Costs per month $197.25 $176.74 $137.90 
Running Costs per kilometre 10.1 cents 8.9 cents 8.4 cents 

South West Land Division: 
Standing Costs per month $201.25 $180.74 $141.90 
Running Costs per kilometre 10.4 cents 9.2 cents 8.6 cents 

North of 23.5 degrees South Latitude: 
Standing Costs per month $228.70 $203.17 $163.50 
Running Costs per kilometre 10.8 cents 9.5 cents 8.9 cents 

Rest of State: 
Standing Costs per month $208.24 $187.48 $146.22 
Running Costs per kilometre 10.6 cents 9.3 cents 8.7 cents 

Schedule 2 — Motor Car. 
Metropolitan Area: 

First 8 000 Kilometres 33.1 29.6 24.4 
Over 8 000 Kilometres 21.6 19.2 16.4 

South West Land Division: 
First 8 000 Kilometres 33.9 30.3 25.1 
Over 8 000 Kilometres 22.1 19.7 16.8 

North of 23.5 degrees South Latitude: 
First 8 000 Kilometres 37.5 33.2 27.9 
Over 8 OCX) Kilometres 24.1 21.4 18.4 

Rest of the State: 
First 8 000 Kilometres 34.8 31.2 25.8 
Over 8 (XX) Kilometres 22.7 20.3 17.2 

Schedule 3 — Motor Cycles. 
Distance Travelled during a Year 
on Official Business: c/km 
First 8 000 kilometres 9.6 
Over 8 000 kilometres 6.0 

Motor vehicles with rotary engines are to be 
included in the 1600-2600cc category. 

AWARDS/AG RE EM E NTS — 
Application for variation of — 

no variation resulting — 

MEAT INDUSTRY (WYNDHAM). 
Award No. 16 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 830 of 1983. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Norwest Beef 
Industries Ltd, Respondent. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr R.A. Heaperman on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 23rd day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

66 W.A.I.G. 

AWARDS/AGREEMENTS — 
Interpretation of — 

CLIFFS ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING 

AGREEMENT. 
No. 10 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1126 of 1985. 

Between Cliffs Robe River Iron Associates, Applicant 
and the Australian Workers Union, West Australian 
Branch, Industrial Union of Workers and Others, 
Respondents. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 6th day of May 1986. 

Mr D.G. Moss on behalf of the Applicant. 
Mr N. Cinquina on behalf of the Respondents. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is an applica- 
tion for interpretation of Clause 11 (6) (a) of the Iron Ore 
Production and Processing (CRRIA) Agreement No. 10 
of 1979 that provision reads;— 

(a) The meal interval referred to in the 
preceding provisions of this clause shall be 
allowed, where practicable, between the 
fourth and fifth hours of the shift but in 
any event so as to commence no later than 
5 Vz hours after the commencement of the 
shift. 

The Austrahan Workers Union claims that if pre- 
start overtime to the ordinary hours of a shift is 
worked, the commencement of the overtime 
constitutes the commencement of the shift and the 
meal interval must be commenced no later than 5 'A 
hours thereafter. 

The Company claims that irrespective of the pre- 
start overtime the commencement of the shift is at 
the commencement of ordinary hours and the meal 
interval need not be taken until 5 Vi hours thereafter. 

The Company is seeking a proper interpretation 
of this provision. 

The basic rule of award interpretation is that where on 
the plain words used, the provision is clear and 
unambiguous that is the meaning to be attributed to the 
clause. 

However, if there is ambiguity then it is necessary to 
examine the provisions of the award as a whole and the 
conduct of the parties to arrive at the true meaning and 
intent of the provisions in issue. 

In the present case the alleged ambiguity arises, so it is 
said, due to the use of the phrase "the shift" because 
although the clause purports to apply to all employees 
permanent day workers are, under other provisions of 
the agreement, distinguished from shift workers. 

In essence the applicant claims that the words "the 
shift'' when applied to permanent day workers means the 
prescribed ordinary hours or work period for those 
employees. Further, that pre-start overtime means 
overtime performed before the start of the normal work 
period. Secondly, in respect of shift workers "the shift" 
is the ordinary hours of the rostered shift as posted for 
day, afternoon and night shifts. Again, it is contended 
that pre-start overtime commenced in advance of but in 
conjunction with the rostered shift does not alter the 
rostered hours of "the shift". At the core of the Union's 
submissions is the proposition that 5 Vz hours was, in by 
part agreement prescription the maximum period any 
employee worked without a meal break. Further, it is 
patently unreasonable that an employee should work up 
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to IVi hours without a meal break. Finahy, that 
examination of the past agreement conditions and the 
parties conduct points plainly to an interpretation that 
S'/z hours is the maximum work period before a meal 
break is taken. 

In the Commission's view the words of the clause are 
plain and "the shift" means the ordinary rostered hours 
for "the shift" or for day workers "the shift" means the 
ordinary hours of work prescribed for permanent day 
work employees. 

I am reinforced in this conclusion from the following 
exchange in transcript: 

HALLIWELL SC: What is the company's view of 
the period to be worked without a break for a meal? 
MR MOSS: The award is specific that you cannot 
compel a worker to work beyond 5'/z hours. Where 
I take issue with the union is that they were looking 
at merely Clause 12 (3) (f) (i) and that basically says 
that a worker cannot be compelled to work for 5 Vi 
hours without taking a break for a meal and we 
cannot argue against that — the award is quite 
specific. What we are talking about is a designated 
break specified by Clause 11 (6) (a) — that is the 
time it is going to be. We have to have a designated 
meal break — there it is — within the shift. In actual 
fact, some people might work pre-start overtime, 
which means that they are entitled to have a meal 
break before that designated meal break time. That 
is quite possible. If a guy works 1 Vz hours before, 
and the designated meal break time is say in the fifth 
hour or something of the ordinary shift — the 
ordinary hours — it is quite possible that that meal 
break time specified by Clause 11 (6) (a) is more than 
5/2 hours since commencing work, which means 
that he is entitled to take a meal break earlier than 
that designated meal break time. 

The two provisions are not in conflict. One is a 
designated meal break time — that is what Clause 11 
(6) (a) is all about. The other provision says, you 
cannot compel a guy to work more than 5 Vz hours. 
HALLIWELL SC: To take an example, if he has 
worked four hours pre-start, when do you say he 
gets his meal breaks? 
MR MOSS: If he works four hours pre-start 
overtime, paragraph eight of Clause 12 (3) (f) 
applies. That provides, "A worker who is required 
to work for two hours or more preceding the 
commencement of his normal work on that day shall 
be allowed a meal break of 30 minutes without 
deduction of pay at a mutually convenient time but 
as close as practicable to his normal commencing 
time". So he would have a crib break close to his 
commencing time. There is no reason why the meal 
break time of Clause 11 (6) (a) would apply. He 
would have a second meal break during his ordinary 
hours. 

All it means is that although he has got a 
designated meal break time, this other provision 
says he is entitled to a meal break time prior to that. 

This interpretation of the provisions accords with the 
plain words used and permits both provisions to operate 
according to their tenor. The clause in dispute is to be 
interpretated in accordance with the applicant's claim. 

IRON ORE PRODUCTION AND PROCESSING 
(Hamersley Iron Pty Limited). 

Award No. A15 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 55 of 1986. 

Between Hamersley Iron Pty Limited, Applicant and the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers and Others, Respondents. 

Before Mr Commissioner O.K. Salmon. 
The 7th day of April 1986. 

Mr A.N. Cameron on behalf of the applicant. 
Mr N. Gilligan and with him Mr R. Baur on behalf of 

the Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of 
Workers. 

Mr J. McAuliffe on behalf of the Operative Painters 
and Decorators Union of Australia, West Australian 
Branch, Union of Workers. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by 
Hamersley Iron Pty Limited for interpretation of an 
award pursuant to section 46 of the Industrial Relations 
Act 1979. The award in question is the Iron Ore Produc- 
tion and Processing (Hamersley Iron Pty Limited) 
Award No. 15 of 1985, and the provision to be inter- 
preted is Clause 14 (3) (a) (iii) which specifies overtime 
payments during call out periods. 

The respondents in this case are the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers and 
others. 

The statement accompanying the application pursuant 
to regulation 14 (1) of the Industrial Relations 
Commission Regulations 1985 is in the following terms: 

(a) The question for interpretation arises under Award 
No. A15 of 1985, being the Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) Award 1985. 
The question arises under Clause 14.—Overtime. 

(b) The facts giving rise to the application are as 
follows: 

— At the Paraburdoo site, members of the PGEU 
employed by the Company refuse to perform 
any work beyond the minimum period 
necessary for the completion of a particular job 
when on a recall to work, notwithstanding that 
circumstances have newly arisen urgently 
requiring additional work to be done. 

— There have been discussions at the Paraburdoo 
site regarding this matter with the PGEU 
advising the Company that under their inter- 
pretation of the applicable Award provision, 
being Clause 14 (3) (a) (iii), the Company does 
not have any ability whatsoever to require 
further work to be performed over and above 
the work which constituted the subject of the 
original recall to work. The union has advised 
that this stance is based on their contention that 
all work that they may be given could have 
reasonably been foreseen by the employer. The 
union has contended that since the Company is 
able to foresee that there will be a necessity for 
work to be performed outside of ordinary 
hours, the Company is thereby precluded by 
the Award from having any additional work 
performed on a recall to work. The Company 
takes the view that the circumstances referred 
to in Clause 14 (3) (a) (iii) of the Award refers to 
the specific work requirement that then (newly) 
arises. 
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(c) The question to which an answer is desired is as 
follows: 

— Do the circumstances referred to in Clause 14 r 
(3) (a) (iii) of the Award, which reads as 
follows:— 

If the job for which an employee was 
recalled is completed in less than four hours 
the employee will be paid for a minimum of 
four hours pay at penalty rates and the 
employee will not be required to work for 
longer than the minimum period necessary 
for the completion of the particular job 
unless circumstances have newly arisen 
which could not reasonably have been 
foreseen by the employer at the time of the 
original recall and those circumstances then 
urgently require additional work to be done 
by that employee, 

refer to a requirement to perform work in the 
generality or to a requirement to perform 
specific work? 

(My emphasis.) 

The applicant also drew my attention to a decision of 
Cort C. (57 WAIG 100) in which he interpreted a similar 
provision contained in the Hamersley Iron Pty Limited 
(Building Trades) Agreement No. 35 of 1976. This was 
later upheld on appeal before the Commission in Court 
Session (57 WAIG 365). The Commission in Court 
Session dealt with the terms "unforeseen" and 
"reasonably foreseeable" and categorised them as terms 
relating to fact situations and situations of probability. 
These are findings of particular relevance in the present 
case and I have accorded them appropriate weight in 
reaching my decision. 

The case for the respondent unions was short and to 
the point. 

The following points constitute the basis of our 
argument against addition work: 

Point A: Circumstances which could not 
reasonably have been foreseen in our view would be 
jobs which arise very infrequently, even during 
normal working hours. Examples of this could be 
damage to a house roof during a storm, threatening 
damage by wind or rain to the interior of the 
building or perhaps a burst pipe in the wall of a 
building which might cause further damage. 

It would be reasonable, in our view, to expect a 
tradesman already working on a recall to attend to 
these sorts of jobs as the delay caused by calling out 
other personnel could result in extensive damage to 
the building and perhaps even danger to the 
occupants. 

Another example of justification is where the 
tradesman already working is the only one available 
on site. 

Point B: Given the frequency and regularity with 
which some jobs, for example, blocked drains, 
occur on Hamersley sites, they must be considered 
as circumstances which could reasonably be 
foreseen. If this were not the case, there would be no 
reason for the company to maintain a duty foreman 
system in town services. 

Point C: The last lines of subparagraph (iii) put 
the final test on any possible circumstances in that: 

Those circumstances then urgently require 
additional work to be done by that employee. 

Given that all tradesmen employed by the 
company have an acceptable level of competence 
and training, it is difficult to imagine a circumstance 
other than those outlined in point A above where a 
particular individual would be urgently required to 
perform work which other tradesmen are capable of 
doing. 

Before moving directly to a consideration of Clause 14 
(3) (a) (iii) it will be helpful to consider the import of 14 
(3) (a) (ii) which is in these terms: 

The employer may offer an employee the 
opportunity to carry out overtime work involved by 
the recall to work and an employee who accepts a 
recall to work shall, for each such recall, be paid for 
at least four hours at penalty rates but not more than 
once in respect of any period of time. 

Obviously there is no element of compulsion on an 
employee in connection with a recall to work. Even so, it 
is also obvious that the notion of a penalty payment is 
predominant in the scheme of the clause. There is an 
employee advantage in the penalty which varies inversely 
according to the time an employee is required to remain 
at work due to the recall. At commencement the 
employee's advantage is greatest and at four hours and 
thereafter is least. 

Read in conjunction with 14 (3) (a) (ii) the clause in 
contention, 14 (3) (a) (iii), is an expression of a guarantee 
which also works to the advantage of an employee on 
recall. The employee is not to work beyond the time at 
which his pay advantage is reduced to its minimum unless 
three conditions are satisfied. First there must be circum- 
stances newly arisen; second, these circumstances could 
not have been reasonably foreseen by the employer at the 
time of the original recall; and third, these circumstances 
are such as to urgently require that additional work be 
done by the employee. 

As to the first of these requirements I note the word 
"newly", which read literally means recently or later — 
that is to say, in context, more recently or later than the 
time when the job necessitating the recall was known 
about. Moving to the second requirement, it is possible 
that a circumstance newly arising is of a kind notoriously 
associated with a job for which the employee is recalled 
and the probability that it will arise is great — more than 
50 per cent. That it does not in fact arise is not the point; 
it is the probability of the circumstance newly arising 
which matters. Therefore, because the circumstances can 
reasonably have been foreseen it should not be used to 
negate the benefit of the guarantee. But there will also be 
the kind of circumstance newly arising which is not 
usually associated with the job necessitating a recall. The 
probability of this event is small — less than 50 per cent 
— and it could not have been reasonably foreseen. Once 
again the guarantee is relevant to the consideration. It is 
fair enough that in the case of unforeseen circumstances 
the employee's benefit is reduced. Therefore, circum- 
stances that could not reasonably have been foreseen are 
part of valid cause for requiring the employee to work 
longer than the minimum period necessary for the 
particular job. The other part of valid cause is the 
urgency factor referred to in the third part of the 
qualification. 

It will be seen that the reasoning in this analysis is 
entirely consistent with that advanced by the respondent 
in points A and B of its argument. However, in point C 
the respondent further argues that it would be ' 'difficult 
to imagine a circumstance other than those outlined in 
point A where a particular individual would be urgently 
required to perform work which other tradesmen are 
capable of doing". Thus the respondent finds in the 
urgency requirement a reason for saying that the 
applicant is precluded from having any additional work 
performed by an employee on recall. This necessitates 
the recall of another employee. This reasoning is 
inconsistent with the admissions in points A and B and is 
fatal to the respondent's construction of the clause. 

On my analysis of Clause 14 (3) (a) (iii) it is clear that 
events will be determined according to probabilities and 
so long as an unforeseen event occurs thus raising an 
urgent requirement an employee may be required to 
perform extra work under the original recall. 

In saying this I am mindful of the general context 
provided by the award in which the clause appears. The 
clause has application to all of the classifications of 
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employees covered by the award. It follows that because 
the clause is of universal application it must be construed 
to enable the interests of parties to be protected in the 
circumstances of each particular case. 

In my opinion the question is answered by saying that 
the circumstance mentioned in Clause 14 (3) (a) (iii) 
refers to a requirement to perform specific work. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 55 of 1986. 

Between Hamersley Iron Pty Limited, Applicant and the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers and Others, Respondents. 

Declaration. 
HAVING heard Mr A.N. Cameron on behalf of the 
applicant, Mr N. Gilligan and with him Mr R. Baur on 
behalf of the Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, Industrial Union 
of Workers and Mr J. McAuliffe on behalf of the 
Operative Painters and Decorators Union of Australia, 
West Australian Branch, Union of Workers the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 does hereby 
declare the true interpretation of the Iron Ore 
Production and Processing (Hamersley Iron Pty 
Limited) Award No. 15 of 1985 to be that: 

The circumstances mentioned in Clause 14 (3) (a) 
(iii) refer to requirements to perform specific work. 

Dated at Perth this 7th day of April 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

RAILWAY OFFICERS'. 
Award No. RCB A1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB3 of 1986. 

Between West Australian Railway Officers' Union, 
Applicant and Western Australian Government 
Railways Commission, Respondent. 

Before the Railways Classification Board. 
The 2nd day of May 1986. 

Mr R.L. Robinson on behalf of the Applicant. 
Mr C. Mitsopoulos on behalf of the Respondent. 

Reasons for Decision. 
THE CHAIRMAN: This is the unanimous decision of 
the Board. Section 46 of the Industrial Relations Act 
1979 empowers the Commission at anytime while an 
award is in force under the Act to "declare the true 
interpretation of the Award". By virtue of section SON 
of the Act the Railway Classification Board is established 
"within and as part of the Commission". Section 80R of 
the Act vests the Board with "exclusive jurisdiction to 
enquire into and deal with any industrial matter relating 
to a railway officer, a group of railway officers or railway 
officers generally". By section SOW of the Act in the 
exercise of that jurisdiction the Board is entrusted with 

the general powers vested in the Commission including 
that relating to the interpretation of awards. The Board 
is not however, empowered to enforce an award and in 
particular the Railway Officers' Award 1985, as was 
previously the case under the now repealed Railways 
Classification Board Act. Proceedings to enforce awards 
made by the Commission, including the Commission 
constituted by the Railways Classification Board, may as 
section 82 of the Act indicates, only be instituted before 
an Industrial Magistrate. 

The West Australian Railway Officers' Union and the 
West Australian Government Railways Commission are 
at odds as to the import of certain provisions of the 
Railway Officers' Award 1985, an award made by the 
Board as previously constituted. By virtue of section 88 
of the Acts Amendment and Repeal (Industrial 
Relations) Act (No. 2) 1984, the Award is deemed to be 
an award of this Commission. The award provisions in 
question are contained in Clause 36.—Rates of Pay, and 
in particular subclause (12) thereof. That subclause so far 
as is material, provides as follows:— 

(12) An officer paid under Table B (i) and (ii) 
shall subject to the approval of the Commission, on 
the certification of the Head of Branch as to the 
officers conduct, diligence and efficiency, be paid 
allowances as under for passing examinations 
approved by the Commission and continued 
payment shall be subject to annual certification of 
good conduct, diligence and efficiency. 

(a) $263 per annum — Typewriting at 50 
words per minute or; 

(b) $365 per annum — Typewriting at 60 
words per minute or; 

(f) $734 per annum — Typewriting at 35 
words per minute and Accounting and 
Listing Machines or; 

(g) $734 per annum — Data Processing 
Operators or; 

(h) $734 per annum — IBM Composer 
Operators or; 

(i) $365 or $506 per annum — For other skills 
e.g. Comptometer Operators; 

(j) $212 per annum — Telephonists. 
The circumstances which have given rise to the 

application may be shortly stated as follows. 
In July 1985, an officer who was then engaged as a 

telephonist was transferred at her request to the word 
processing division of the Respondent's Management 
Services Bureau. Since October of last year she has 
occupied the position of Secretary to the Marketing 
Manager. As a telephonist the officer was paid the 
allowance provided under subclause 36 (12) (j) of the 
Award. On her transfer to the word processing division 
of the Management Services Bureau the Respondent 
stopped payment of the allowance because she was no 
longer employed as a telephonist. 

It is common ground that at all material times the 
officer was paid in accordance with Table B of Clause 36 
of the Award. However, as the Applicant points out by 
reason of the lost allowance she is now being paid less for 
doing what is seen as a more responsible function. It is 
common ground too, that the Applicant had passed a 
telephonist's examination approved by the Commission 
and her conduct, diligence and efficiency were not in 
question. 

The Applicant's argument is that an officer becomes 
entitled to the allowances stipulated in subclause (12) 
"for passing" approved examinations and it matters not 
what task the officer performs so long as she is paid 
under Table B, always assuming good conduct, diligence 
and efficiency. In effect, the Applicant likens the 
allowance to a qualification allowance of the type 
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mentioned in subclause (11) of Clause 36 of the Award. 
The Applicant believes that the Respondent has never 
taken the allowance from an officer transferred to 
another position as occurred on this occasion and so 
questions the validity of the Respondent's action. 

The Respondent's argument is that the allowance is 
only to be paid whilst an officer is engaged as a 
telephonist. It says that the subclause refers specifically 
to ' 'telephonists'' as a vocation and in this respect differs 
from the allowances which are applicable to typewriting 
and shorthand skills for example. Furthermore, the 
Respondent argues that it is common ground that the 
allowance in common with the others specified in sub- 
clause (12), is derived from the Public Service in 
accordance with the direct nexus which the Award has 
with conditions of employment existing in the Service. 
The Respondent contends that the equivalent allowance 
in the Public Service is and always was expressly payable 
only to telephonists who had passed the appropriate 
examination and hence the same should apply under this 
Award. 

We think it has to be acknowledged that the Award 
leaves something to be desired in its drafting. In some 
cases the allowances set out in subclause (12) are 
stipulated for skills and in others the allowances are 
stipulated for the occupants of named vocations. The 
explanation for this may be the fact that the allowances 
are derived from the Public Service where there were 
separate rates of pay for telephonists and for clerical 
officers requiring typing and shorthand skills. Under the 
Railway Officers' Award there is only one salary scale for 
all such personnel. 

The Award clearly describes the allowances as being 
"for passing examinations" approved by the 
Respondent but it does not end there. Alongside the 
amount of the allowance in question is an equally clear 
reference to the vocation of "telephonists". We take the 
view that what the clause says in this respect is that a 
telephonist subject to good conduct, diligence and 
efficiency, is to be paid the allowance for passing the 
approved examination. The allowance is not simply a 
qualifications allowance and is different from the 
allowances prescribed in subclause (11). It is an efficiency 
allowance. Were it simply a qualifications allowance it is 
odd that it finds its way into subclause (12) rather than 
into subclause (11) of Clause 36 of the Award. 

Originally the allowance was established by adminis- 
trative instruction and was first put into the Award in 
1985 after it had been in operation for some eight years or 
thereabouts. The administrative instruction clearly 
indicated that approval had been given "to the payment 
of efficiency allowances to telephonists and telex 
operators who pass the appropriate efficiency 
examinations". Furthermore, the instruction indicated 
that "(f)or telephonists" the allowance would be 
introduced "as it now exists in the State Public Service". 

The evidence indicates that at all material times the 
equivalent allowance in the Public Service has been 
limited to officers who pass the relevant examination and 
who are classified as telephonists. The Public Service 
(Administrative and Clerical Officers) Salaries 
Agreement No. 18 of 1974 in Clause 7 (a) (2) specifically 
provides as follows:— 

A telephonist who passes a telephonists efficiency 
examination as approved by the Board shall be paid 
an allowance of $40.00 per annum. 

Clearly, the allowance in the Public Service was, as it is 
now, limited to a telephonist and not payable to any 
officer who passed the relevant examination. The 
Applicant concedes that the allowance in question was 
taken from the Public Service and it is not now open to it 
to argue that it should apply differently, given both the 
history and terms of the Award. 

There is nothing in the record of proceedings before 
the Board in 1955 when efficiency allowances were first 
approved by it, to suggest that the allowance in question 
is payable to all officers who pass the relevant exam 

irrespective of whether they are employed as telephonists 
or not. On that occasion a new allowance for "an adult 
female clerk" who passed an efficiency examination in 
shorthand or typing was inserted into the Railway 
Officers Award 1954 for the first time. It was based on 
similar provisions then existing in the State Public 
Service. While it is clear that the allowance was 
conditioned simply on passing the relevant examinations 
and applied to all adult female clerks who passed the 
examination, that was because in the main it dealt with a 
pay scale for clerks who were primarily engaged in typing 
and related tasks. Unlike in 1955 where the allowance 
was made payable to all adult female clerks who passed 
the examinations, the allowance now in question is 
payable simply to "telephonists" which does not suggest 
it is to be paid to clerks at large. 

Whatever may have been the practice in the past and 
there seems to be some doubt as to the validity of the 
assertion that the circumstances which have given rise to 
proceedings are unique, the Award must be applied as it 
is written. In the Board's view the Award should be inter- 
preted as making provision under subclause 12 (j) for an 
allowance only to telephonists who pass the approved 
examination. Once an officer ceases to be engaged as a 
telephonist he or she ceases to be entitled to the 
allowance in question. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman. 

AGREEMENTS — 
Industrial — retirements from — 

MEAT INDUSTRY (Wyndham). 
Consent Award No. 16 of 1981. 

File No. 28/86. 

IN THE MATTER of the filing in the office of the 
Registrar, a Notice of Retirement from an Industrial 
Agreement; in accordance with section 41 (7) of the 
Industrial Relations Act 1979, Norwest Beef Industries 
Ltd ceased to be a party to the Meat Industry 
(Wyndham) Consent Award No. 16 of 1981 on and from 
13 March 1986. 

Dated at Perth this 9th day of May 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 
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NOTICES — 
Cancellation of 

awards/agreements/respondents — 
under section 47 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

File No. 686/77. 

TAKE NOTICE that the Commission acting pursuant to 
section 47 of the Industrial Relations Act 1979 intends, 
by order, to cancel the following awards/agreements on 
the grounds that they are defunct. 

Meat Industry (Wyndham) Award No. 16 of 1981 
Lime Production Agreement No. 3 of 1947 
Kimberley District Agricultural Workers Agreement No. 

40 of 1963 
Metal Trades Long Service Transfer Agreement — 

Vickers Hadwa P/L No. 12 of 1970 
Kindergarten Aides Award No. 53 of 1968 
Meat Industry (Western Australian Meat Commission — 

Midland Division) Award No. 17 of 1976 
AWU — Australian Dredging (Bunbury Dredging) 

Agreement No. 12 of 1975 
Timberworkers (Wundowie) Industrial Agreement No. 

7 of 1973 
Timberworkers (Wundowie Iron and Steel) Apprentice- 

ship Agreement No. 29 of 1975 
Timberworkers (Wundowie Iron and Steel) Agreement 

No. 42 of 1976 
Wundowie Iron and Steel Agreement No. 36 of 1977 
Carpenters and Joiners R&I Bank of WA Agreement 

No. 11 of 1976 
Hamersley Iron P/L Masters and Engineers (Tugboats) 

Iron Ore Production and Processing Industry 
Agreement No. 12 of 1972 

Agricultural Implement Assembly Agreement No. 18 of 
1973 

Launch Masters Award No. 33 of 1976 
Tyre Repair and Retreading Industry Award No. 20 of 

1960 
Engine Drivers' and Firemen's (Kalgoorlie Brewery) 

Agreement No. 13 of 1951 
Land Settlement Works Clerks and Assistants Agree- 

ment No. 18 of 1951 

Any person who has a sufficient interest in the matter 
may, within 30 days of the publication of this notice, 
object to the Commission making such order. 

Dated this 25th day of June 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

NOTICES — 
Award/agreement matters — 

Application No. A9 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"ACTORS' (LIVE) AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by Actors, Artists and Announcers 
Equity of WA (Union of Employees) under the 
Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

4.—Area and Scope. 
(a) This Award shall have effect throughout the State 

of Western Australia and shall include employment 
outside of the State of WA where such employment 
originated in WA. 

(b) This Award shall apply to all employees employed 
by the respondents in the callings described in Clause 8 
(Rates of Pay) of this Award in the entertainment and 
associated industries carried out by the respondents. 

(c) Without limiting those industries the entertainment 
and associated industries shall include Opera, Ballet 
Concerts, Theatrical Entertainment of all sorts including 
legitimate Plays, Musical Plays, Revues, Pantomime, 
Variety Shows, Vaudeville Shows, Circuses, BaUs, 
Dances, Weddings, Socials, Factory Office Areas, 
Cabarets, Night Clubs, Fashion Parades, Restaurants, 
Wine Houses, Ferries, Ships, and all River Craft and the 
like, Casinos Hotels, All Schools (including but not 
limited to Drama Schools, Dancing Schools, Talent 
Schools, Colleges and Universities, Primary Schools, 
Secondary Schools), Arenas and all Open Air venues 
(including but not limited to Recreational Parks, 
Aquatic Centres, Theme Parks, Streets, Arenas, 
Building Sites) and anywhere live performances may b" 
given by performers. 

8.—Rates of Pay. 
Senior Actor 
Master Puppeteer 
Mime Artist 
Principal Dancer 
Major Supporting Actor 
Senior/Head Puppeteer 
Senior Dancer 
Specialty Atiste 
Puppeteer 
Disc Jockey 
Puppeteer 
Intermediate Actor 
Soloist Dancer 
Variety Atiste 
Trainee Puppeteer 
Vocalist 
Actor 
Dancer 
Model 
BaUet Ensemble or Chorus 
Skaters 
Square Dance Team Member 
Supernumeries 
Understudy 
Juveniles. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 16th day of May 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 
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Application No. A14 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"CLERKS (PUBLIC AUTHORITIES) AWARD". 

NOTICE is hereby given that application has been made 
to the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for the above 
Award. 

As far as is relevant, those parts of the proposed 
Award which relate to area of operation or scope are 
published hereunder: 

Area and Scope. 
This Award shall apply throughout the State of 

Western Australian to all Government Officers eligible 
for membership of the Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA Branch 
employed in the Public Authorities listed hereunder in 
the callings specified: 

Fremantle Port Authority — all clerical 
employees (permanent and temporary) engaged 
upon clerical work in positions up to and including 
level 5 as contained in Clause 9 of the award and not 
provided for by any other award or agreement as at 
10th day of March 1976. 

Hon Minister for Transport (Department of 
Marine and Harbours) — All Wharfingers, 
Assistant Wharfingers Clerks, Typists and Clerk 
Typists employed in or in connection with the 
mooring of vessels and handling of cargo pursuant 
to the provisions of the Jetties Act 1926. 

Western Australian Coastal Shipping 
Commission — All clerical employees except those 
whose position is classified on a salary equivalent to 
or exceeding that prescribed from time to time for 
the maximum of level 5 as contained in Clause 9 of 
the award. 

State Engineering Works — All clerical 
employees, who are covered by the State Engineer- 
ing Works Clerical Officers Award No. A6 of 1980. 

Lotteries Commission of Western Australia — 
All clerical employees. 

Western Australian Meat Commission — All 
clerical employees excepting for those eligible for 
membership of the Civil Service Association of 
Western Australia Inc. 

Egg Marketing Board — All clerical employees 
with the exception of the General Manager, 
Secretary, Accountant and Factory Manager. 

Hon Minister for Works, Hon Minister for Water 
Resources and Hon Minister for Transport — All 
clerical employees employed on or in connection 
with Government construction and maintenance 
work and whose positions were not covered by any 
other award or registered industrial agreement as at 
3 September 1971. 

A copy of the proposed award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 13th day of June 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

Application No. 419 of 1986. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "FURNITURE TRADES' 

INDUSTRY AWARD". 

NOTICE is given that an application has been made to 
the Commission by the United Furniture Trades 
Industrial Union of Workers under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
published hereunder. 

1.—Schedule of Respondents. 
Incorporate in the list of Industries to which Clause 

4.—Scope applies. 
Wickerwork 

The Royal West Australian Institute for the Blind. 
Ironwork for Wickerwork 

The Royal West Australian Institute for the Blind. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 29th day of May 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

Application No. TA 1 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT SCHOOL TEACHERS' 

GENERAL CONDITIONS AWARD (1986)". 

NOTICE is given that an application has been made to 
the Commission by the State School Teachers' Union of 
WA (Inc) under the Industrial Relations Act 1979 for the 
above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area/Scope. 
This award shall apply to all Government School 

Teachers employed under the provisions of the 
Education Act 1928-81, throughout the State of Western 
Australia. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 27th day of May 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 
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Application No. 408 of 1986. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "MISCELLANEOUS WORKERS' 

(SLOW LEARNING CHILDREN'S) AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
published hereunder. 

3.—Area and Scope. 
This Award shall operate throughout the State of 

Western Australia to all the employees classified in 
Clause 37.—Wages of this Award employed by the Slow 
Learning Children's Group of WA and to their 
employer. 

37.—Wages. 
House Parent 
Assistant Supervisor 
Special Schools 
Residents' Aide/Domestic 
Cook 
Tradesman Cook 
Laundress 
Gardener 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 15th day of May 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

Application No. A12 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"NURSES' (CHILDREN'S SERVICES) 

AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Royal Australian Nursing 
Federation Industrial Union of Workers, Perth under 
the Industrial Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This award shall apply to the classifications described 

in Clause 22.—Wages of this award employed by the 
Minister for Education in Educational Institutions' Day 
Care Centres; the Minister for Health and the Minister 
for Community Services in Children's Service Facilities. 

22.—Wages. 
Registered General Nurse. 
Registered Mothercraft Nurse. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 28th day of May 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

47611—3 

Application No. 421 of 1986. 

APPLICATION FOR VARIATION OF AWARD 
TITLED "PRINTING (GOVERNMENT PRINTING 

OFFICE) AWARD NO. 31 OF 1975". 

NOTICE is given that an application has been made to 
the Commission by the Printing and Kindred Industries 
Union WA Branch under the Industrial Relations Act 
1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
published hereunder. 

3.—Scope. 
This award shall apply to workers employed by the 

Government Printer in the classifications mentioned in 
Clause 10 of this award. 

10.—Rates of Wages. 
Is amended by the insertion of the classification:- 

Printer in Charge Roland 800. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 20th day of May 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A3 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"PUBLIC AUTHORITIES SALARIES 

AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Agriculture Protection Board of 
Western Australia under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This Award shall apply to all Government Officers 

eligible for membership of the Civil Service Association 
of Western Australia Incorporated employed by the 
Public Authorities listed in Schedule A, except for those 
Offices specified in Schedule B or Officers with salaries 
or salary ranges covered by or equivalent to those pre- 
scribed for the Special Division, or those prescribed by 
Legislation. 

Schedule A. 
List of Respondents. 

Agriculture Protection Board of Western Australia 
Albany Port Authority 
Board of the Art Gallery of Western Australia 
Bunbury Port Authority 
Dairy Industry Authority of Western Australia 
Esperance Port Authority 
Fremantle Port Authority 
Geraldton Port Authority 
Government Printer 
Herd Improvement Service Western Australia 
Trustees of the Karrakatta Cemetery 
King's Park Board 
Lamb Marketing Board of Western Australia 
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Legal Aid Commission of Western Australia 
Commissioner of Main Roads 
Metropolitan Markets Trust 
The National Trust of Australia (WA) 
Nurses Board of Western Australia 
Director of the Perth Mint 
Perth Theatre Trust 
Trustees of the Pinnaroo Valley Memorial Park 

Cemetery 
Painter's Registration Board 
Port Hedland Port Authority 
Rottnest Island Board 
Rural Youth Movement Council 
Secondary Education Authority 
State Engineering Works 
The Waterways Commission 
Western Australian Arts Council 
Western Australian Coastal Shipping Commission 
Western Australian Egg Marketing Board 
Western Australian Fire Brigades Board 
Western Australian Greyhound Racing Association 
Western Australian Meat Commission 
Trustees of the Western Australian Museum 
Western Australian Post Secondary Education 

Commission 
Western Australian Potato Marketing Board 
Zoological Gardens Board 
Western Australian Alcohol and Drug Authority 
Authority for the Intellectually Handicapped Person 
Western Australian Tourism Commission 
Builder's Registration Board 
Joondalup Development Corporation 
Hon Premier 
Hon Minister for Industrial Development 
Hon Minister for Tourism, Racing and Gaming 
Hon Minister for Prisons 
Hon Minister for Water Resources 
Hon Minister for Police and Emergency Services 
Hon Minister for Local Government 
Hon Minister for Environment 
Hon Minister for Conservation and Land Management 
Hon Minister for the Arts, Multicultural and Ethnic 

Affairs 
Hon Minister for Agriculture 
Hon Minister for Fisheries 
Hon Minister for Education 
Hon Minister for Planning 
Hon Minister for Health 
Hon Minister for Works 
Hon Minister for Transport 
Hon Minister for Community Services 
Hon Minister for Housing 
Hon Minister for Sport and Recreation 
Hon Minister for Employment and Training 
Hon Minister for Industrial Affairs 
Hon Minister for Consumer Affairs 
Small Business Development Corporation 
Animal Resources Authority 
Executive Director — Department of Conservation and 

Land Management 
Library Board of Western Australia 
Totalisator Agency Board 
Country High Schools Hostels Authority 
Keep Australia Beautiful Council 
Taxi Control Board 
The Western Australian Film Council 
The Western Australian Overseas Projects Authority 

Employees of the Hon Minister for Conservation and 
Land Management under the provisions of the 
Conservation and Land Management Act and who 
occupy positions on the Field staff of the Depart- 
ment of Conservation and Land Management 
covered by the provisions of the Forest Act Field 
Staff Salaries Agreement 1983, No. 25 of 1983 or 
any replacement thereof. 

Employees of the Hon Minister for Education employed 
as Schools Support Staff and who are covered by the 
provisions of the Education Department Ministerial 
Officers Salaries Allowances and Conditions Award 
No. 5 of 1983 as amended by PSA No. 677 of 1985. 

Employees of the Hon Minister for Community Services 
employed as Superintendents, Deputy Superinten- 
dents or Assistant Superintendents in Institutions. 

Dentists employed by the Perth Dental Hospital. 
Employees of any Public Authority covered by an Award 

to which the Federated Clerks Union of Australia, 
WA Branch is a party. 

Employees of any Public Authority or Hospital covered 
by an Award to which the Hospital Salaried Officers 
Association of Western Australia is a Party. 

Employees of any Public Authority covered by an Award 
of the Australian Conciliation and Arbitration 
Commission. 

Salaried Officers employed by the Metropolitan Trans- 
port Trust covered by an award to which the MTT 
Salaried Officers Association is a party. 

Salaried Officers employed by the Commissioner for 
Railways. 

Communications Systems Officers employed by the 
Western Australian Fire Brigades Board. 

Professional Officers employed by the Western Austra- 
lian Museum who are covered by the Western 
Australian Museum Professional Officers Salaries, 
Allowances and Conditions Agreement No. 30 of 
1983. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 30th day of May 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

Schedule B. 
Government Officers Not Covered by the Scope 

of this Agreement. 
Social Trainers employed by the Authority for Intel- 

lectually Handicapped persons. 
Group Workers and Senior Group Workers employed by 

the Hon Minister for Community Services. 
Supervisory Staff employed by the Country High 

Schools Hostels Authority. 
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Application No. 257 of 1985. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "TEACHERS AIDES' 

(INDEPENDENT SCHOOLS) 
AWARD NO. A1 OF 1983". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

4.—Scope. 
This award shall be binding on Teachers' Aides and 

Child Care Workers employed in any independent school 
in any of the classifications referred to in Clause 14.— 
Wages of this award. 

14.—Wages. 
Teacher's Aide 
Junior Teacher's Aide (Aboriginal School) 
Child Care Workers 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 12th day of May 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

Application No. TA2 of 1985. 

APPLICATION FOR AN AWARD ENTITLED 
"TEACHERS' PREFERENCE TO UNIONISTS 

AWARD OF 1985". 

NOTICE is given that an application has been made to 
the Commission by the State School Teachers' Union of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Scope/Area. 
This award shall apply to all Government School 

Teachers employed under the provisions of the 
Education Act 1928-81, throughout the State of Western 
Australia. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 30th day of May 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

INDUSTRIAL MAGISTRATE — 
Complaints before — 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 13 of 1986. 

Between the Secretary, Operative Painters and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers, Complainant and 
Hamersley Iron Pty Ltd, Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 1st day of May 1986. 

Reasons for Decision. 
THE MAGISTRATE: This Complaint alleges that 
between 20 September 1985 and 25 November 1985, 
Hamersley Iron Proprietary Limited being a party bound 
by Award A15 of 1985, has committed a breach thereof 
in that prior to letting a contract as described in Clause 29 
(3) (a) of Award No. A15 of 1985, they failed to refer a 
disagreement between the Union Convenor and the 
Company concerning the proposed utilisation of con- 
tractors to the WA Industrial Relations Commission for 
determination. 

A number of issues were raised by the parties and 
myself during the course of a submission of No Case to 
Answer. However, in my view, this matter can be deter- 
mined by consideration of only one of those issues and 
thus it is not necessary for me to refer to the others 
although it would seem to me to be in the interests of the 
parties to have the areas of uncertainty dealt with in 
another forum. 

Clause 29 (3) reads as follows: 
(a) Where work is necessary to be let to contract 

on site and within the company's operations, and 
that work is customary to be done by employees of 
the company, then before the company actually lets 
out that work to a contractor, the head of the 
department in which it is intended by the company 
to have that work done will — 

1. Notify in writing the convenor of the 
union or unions concerned; and 

2. ensure that the convenor(s) is provided 
with the maximum notice possible in the then 
circumstances; and 

3. advise and discuss with the employees of 
the work section the intention to have 
particular work done by a contractor. 

(b) Should the convenor of the union or unions 
concerned disagree with the intention of the 
company to let that particular work to contract and 
if discussions between the convenor(s) and the head 
of department fail to resolve the disagreement, then 
the company will act to refer the matter to the 
Industrial Commission for determination. 

At the close of the prosecution case, the defendant 
argued that there was no case to answer on several 
grounds, one of which was that there was no evidence 
before me that Mr Peter Forbes was a Union Convenor 
and thus there was no evidence that any disagreement 
took place between a Union Convenor and the Company 
which should be referred to the WA Industrial Relations 
Commission. 

It is interesting to note that each of the three 
documents tendered in evidence namely Exhibits "B", 
"C" and "D" were prepared by an employee of the 
Defendant and referred to Mr Forbes as a Convenor. In 
relation to Exhibit "B", the reference was P. Forbes — 
Services. In relation to Exhibit "C", it simply referred to 
Mr Forbes as a Convenor. In relation to Exhibit "D", it 
referred to Mr Forbes as "CJU Convenor" which 
presumably means Carpenters and Joiners Union 
Convenor. If this were the only evidence before the 
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Court, it may be that it would be sufficient to satisfy me 
on the balance of probabilities that Mr Forbes was, in 
fact, a Convenor but of which Union? 

In any event this is not the only evidence which is 
before the Court. The Complainant tendered in evidence 
a letter dated 31 August 1983 which they say is the 
documentation which accredits Mr Forbes as being a 
Convenor for both the Painters and Carpenters' Union. 
Putting aside for the moment that the description of the 
unions in this letter is most imprecise and the fact that the 
letter is dated some one year and 11 months prior to the 
Award in question coming into effect, I will consider 
whether or not such a letter is sufficient to establish that 
Mr Forbes was indeed a Convenor referred to in Clause 
29 (3). 

Clause 3 definition clause states as follows — 
In this award, unless a contrary intention is 

apparent from the context, 
"Convenor" means the senior shop steward — 

(a) who has been appointed as such in 
accordance with the custom of the relevant 
union 

(b) who has been accredited by the union; and 
(c) whose accreditation has been notified to 

the company by the union in writing, and, 
in the absence of the convenor, means the 
accredited deputy. 

"Shop Steward" means an employee: 
(a) who has been appointed in accordance 

with the custom of the relevant union to 
represent the fellow members in the 
section of the company's operation in 
which that shop steward is employed; 

(b) who has been accredited by the union; and 
(c) whose accreditation has been notified to 

the company by the union in writing. 
It is of interest to note that these definitions in the 

Award that was in effect at the time of writing the letter, 
namely Award No. A6 of 1983, are in substantially the 
same terms as at present, the difference being that the 
present Award does not specify in the definition that the 
individual is to be a member of the union as it did in the 
former Award. 

I am of the view that the provisions of Clause 29 are 
such that the definitions of Convenor and Shop Steward 
as contained in Clause 3 apply and thus for a person to 
fall within the definition of Convenor the union is 
obliged to notify the company in writing of that persons 
accreditation. 

When one examines the letter which is said to give Mr 
Forbes the necessary accreditation, I would have thought 
at best it would accredit him as a Shop Steward but there 
is no reference in the letter indicating that he is an 
accredited Convenor or Deputy Convenor of any union. 
The clear implication to be drawn from the evidence is 
that the only writing which took place between the union 
and any company prior to the date of the alleged breach 
regarding the office held by Mr Forbes is the letter dated 
31 August 1983 which became Exhibit "A". As I have 
stated, this letter clearly does not advise that Mr Forbes 
has been accredited as a Convenor of any union, there- 
fore it would seem to me the evidence indicates that part 
"C" of the definition of Convenor has not been 
complied with during any period which is relevant to the 
complaint before me. 

I do not consider it open to argue that the notification 
of a person as a Co-Shop Steward could satisfy the 
definition of Convenor under the Award. I say this for 
two reasons. Firstly, within Clause 3 definitions the 
clause term "Convenor" and the term "Shop Steward" 
are clearly defined. Whilst it might be argued that a 
Convenor by virtue of the definition must be a Shop 
Steward, it could not be argued that a Shop Steward is by 
virtue of that appointment a Convenor. Secondly, within 
Clause 29 itself and in particular, subclause (4), the term 
Shop Steward and Convenor are referred to and it is clear 

on a reading of that subclause that they are two separate 
and distinct persons. 

When one considers Exhibit "A" with any inference 
which may be drawn from Exhibits "B", "C" and "D", 
I am of the view that any inference which could be 
properly drawn is outweighed by Exhibit "A" and as a 
consequence I am not satisfied that Mr Forbes is a 
Convenor as defined in the Award and thus I am not 
satisfied that there was any disagreement between the 
Convenor of a union and the Defendant which would 
necessitate the Defendant referring the matter to the 
Industrial Relations Commission. 

I am therefore of the opinion that the Complaint fails 
and do not find it necessary nor appropriate to consider 
the other issues raised during the No Case to Answer 
Submissions. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 14 of 1986. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Complainant and Biblos 
Nominees Pty Ltd as trustee for the Palma Unit 
Trust trading as Palma Upholstery, Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 1st day of May 1986. 

Reasons for Decision. 
THE MAGISTRATE: The complaint before me alleges 
that between 19 October 1984 and 8 November 1985 the 
defendant failed to pay Valarie Mary Sillis the correct 
wages as is prescribed by Item 5.—Upholstering of 
Classification 1.—Furniture Manufacturing of Clause 
8.—Wages, the amount claimed being the sum of 
$747.78. The basic facts are not in dispute, and the 
matter in issue is the interpretation of Clause 8(1) (5) and 
Clause 33 (11). 

I accept that the defendant has been correctly named 
and operated a business within Western Australia which 
did not fall within the exception provided in Clause 3. 

Although the defendant is not a named respondent to 
the award, having heard the evidence of Mr Seaman, I 
am satisfied that the industry trade carried on by the 
defendant is substantially the same as that carried on by 
two named defendants, namely W.E. Young and Co Pty 
Ltd and Lincoln Furniture Manufacturers. Thus in order 
for the defendant to come within the provisions of 
Clause 4 the complainant would need to establish that 
Mrs Sillis was engaged in those industries and classified 
in accordance with Clause 8 of the Award. 

Much of the evidence called on behalf of the defendant 
related to the training and work performed by a trades- 
man upholsterer. This evidence ultimately led to an 
argument by the defendant that it would be inequitable 
for a person who had fulfilled the training requirements 
and was admitted as a tradesperson to be paid at the same 
rates as a person such as Mrs Sillis who had no formal 
training and who did not perform the whole of the duties 
of an upholsterer. Whilst I agree with that proposition 
that argument seems to have overlooked the remaining 
issue before me, namely was Mrs Sillis employed in a 
classification in Clause 8 and if so was she paid at the rate 
specified. If I should find that she was so employed and 
was entitled to a rate of pay which is the same as that 
received by fully qualified tradespersons then any 
inequities that may result are not a matter for my 
consideration but a matter which should be argued 
elsewhere. 

On the evidence before me I am satisfied that Mrs Sillis 
was employed by the defendant during the period 
covered by the complaint. I am satisfied that she was 
employed as a cutter and as such she planned the job, 
matched fabrics, including large floral patterns, she cut 
leather and velvets which had to be the right way up and 
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had to be planned so that the fabrics lined up. As I under- 
stand the defendant's evidence they accept that Mrs Sillis 
was employed as a cutter, that she cut out various fabric 
and leather hides, but they would say she used templates 
in the process of cutting out and make no mention of the 
fact that during the course of her employment she was 
required or indeed planned or matched materials. None- 
theless I am satisfied that Mrs Sillis not only cut but did 
some planning and some matching of materials. It is clear 
from the evidence that this process was in relation to, 
what is called in the award, final cover work. 

The evidence is agreed between the parties that Mrs 
Sillis worked a 33-hour week and thus by virtue of Clause 
38 of the Award she is a part-time employee because she 
worked less than 38 hours each week. By virtue of Clause 
38 (2), the wages paid to Mrs Sillis should be on a pro rata 
basis in the same proportion as a number of hours 
regularly worked each week bears to 38 hours. 

The defendant, through Mr Errol Vincent, concedes 
that Mrs Sillis was paid under the Furniture Trades 
Award but at the semi-skilled operative upholstery rate 
with an over Award payment being made during some of 
the period. 

Having satisfied myself as to the work requiredof and 
undertaken by Mrs Sillis does she fall within any of the 
classifications outlined in Clause 8? In my view there are 
only two classifications which could apply to Mrs Sillis. 
Firstly, upholstering as contained in Clause 8 (i) subpara- 
graph (5) or semi-skilled operative in upholstery as 
contained in Clause 8 (i) subparagraph (14) (d). 

As the defendant chose to pay Mrs Sillis at the rate 
provided for a semi-skilled operative in upholstery I will 
now examine Clause 8 (i) subclause (14) (d) which sets out 
the rate for that classification and indeed defines what is 
meant by that term. The clause reads as follows: 

Semi-skilled operative in upholstery; i.e. an adult 
employee who is solely engaged upon preparing and 
attaching springs (other than the conical type) 
preparing rubber, foam, felt, hessian or similar 
material and attaching same where such materials 
and the methods of operation have been previously 
planned (provided that this shall not apply to the 
application of hessian and similar materials on first 
and second stuff work), the insertion of rubber or 
foam into cushion covers, attaching spring units to 
frames; the attaching of covers on kitchen, dining 
room and office chairs and the like where such 
attachment involves a repetitive process. Provided 
that any dispute which may arise between the parties 
in relation to the application of the foregoing may 
be referred to the Board of Reference for 
determination. 

From an examination of this clause it is apparent that 
the only provision in it which applies to Mrs Sillis is that 
she is an adult employee and thus she was not employed 
as a semi-skilled operative in upholstery. 

I will now turn to Clause 8 (i) subparagraph (5) — 
Upholstering. This classification has been considered by 
my brother Boys in his decision in United Furniture 
Trades Industrial Union of Workers, WA v. Rodney 
Hardie (59 WAIG p. 148) where his Worship said: 

In the light it strains the language somewhat to say 
the defendant's job is upholstering. It is undeniable 
that he is working within the upholstery part of the 
furniture industry but that does not classify his work 
as "upholstering". Perhaps the draftsman in not 
employing the title "upholsterer" intended the 
classification to include any part of the work usually 
carried out by such a worker. If that be so then I am 
not satisfied his object has been achieved and the 
doubt that the words used in the award raises, I 
believe, should be resolved by the award making 
authority. 

It would seem the Award making authority took note 
of his Worship's decision for in the current Award there 
is a definition of the term upholstering found in Clause 
33 (11) which reads as follows: 
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Upholstering shall mean and include all processes 
involving the covering of all types of furniture: New 
or second-hand, with leather, vinyl, fabric or any 
kindred material. The attaching of conical springs. 
The application of hessian and similar materials on 
first and second stuff work. The cutting and/or 
planning and/or matching of materials for final 
cover work. 

Having been satisfied on the evidence that Mrs Sillis 
was employed as a cutter and during the course of her 
employment she cut, she planned and she matched 
materials for final cover work I am satisfied she falls 
within the latter part of the definition of upholstering 
and therefore she is employed in a classification set out in 
Clause 8. Thus the defendant is bound by the Award and 
obliged to pay Mrs Sillis in accordance with the classifi- 
cation of upholstering on a pro rata basis as provided in 
Clause 38 (2) in view of the fact she only worked 33 hours 
per week. 

On the evidence I am satisfied that Mrs Sillis was from 
14 August 1985 until 8 November 1985 a member of the 
United Furniture Trades Industrial Union of Workers, 
WA Branch and as a consequence is from that date until 
the cessation of her employment with the defendant 
entitled to be paid the supplementary payments provided 
in Clause 8 (vii). 

On the evidence before me I am satisfied that the 
defendant has underpaid Mrs Sillis, although I have not 
had the benefit of examining the calculations showing 
the method by which the underpayment of $747.78 
claimed in the complaint. I thus find the matter proved 
and will allow the parties liberty to apply if they cannot 
agree on the amount of underpayment. 

SECTION 23 — 
Applications dealt with 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1147 of 1985. 

Between Mt Newman Mining Co Pty Ltd, Applicant and 
the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 15th day of April 1986. 

Mr O.L. Ihlein on behalf of the applicant. 
Mr B.M. Wilson on behalf of the respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is an applica- 
tion for an order pursuant to section 23 of the Act 
confirming the termination of the services of Mr Michael 
Clarke by Mt Newman Mining Company Limited. There 
is not a great deal of discrepancy as to the facts of the 
matter but where there is discrepancy it is critical to the 
result. 

On 19 November 1985 at or about 7.30 a.m. a foreman 
in the ore car repair shop, Mr S. Klacar noticed Mr M. 
Clarke speaking to two other employees, a Mr K. 
Gunning and Mr M. Giles, adjacent to a forklift in the 
workshop. Mr Klacar approached the group and spoke 
to Mr Clarke ordering him to leave the area and return to 
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his own section. An argument developed with Mr Klacar 
becoming more angry as it ensued. Finally, Mr Clarke's 
forehead contacted the top of Mr Klacar's forehead 
whereupon Mr Klacar ordered Mr Clarke to accompany 
him to the workshop office where charges of assault, 
refusal to obey a lawful order and threats of violence 
were laid. 

An initial inquiry took place followed by two formal 
investigations and a committee of review at which no 
agreement on Mr Clarke's fate was reached. 

The essential difference is that Mr Clarke maintains 
that the forehead contact with Mr Klacar was accidental 
in that as Mr Clarke stepped backwards his feet 
encountered some rubbish on the floor which caused him 
to look down and his forehead "very lightly" touched 
Mr Klacar's. He further maintains that he did not 
threaten either verbally or by gesture Mr Klacar during 
the time they walked to the workshop office. 

There are other areas of inconsistency in the various 
accounts of the events, however, having closely observed 
all witnesses whilst they gave evidence the following is the 
Commission's view on balance of probabilities. Mr 
Klacar and Mr A. Duggan, leading hand, were walking 
together when Mr Klacar saw Mr Clarke speaking with 
Messrs Gunning and Giles. Mr Klacar immediately began 
to approach Mr Clarke but Mr Clarke had commenced to 
leave the forklift with the result that Mr Klacar inter- 
cepted him on the same side of the forklift. Mr Klacar 
took hold of Mr Clarke's upper arm and turned him to 
face Mr Klacar. On the evidence Mr Klacar was plainly 
angry from the beginning and become more so when Mr 
Clarke did not immediately respond to the demand that 
he leave the area and return to his own section. 

Mr Clarke, because of the heated nature of the 
commands asked Messrs Gunning and Giles if they 
would be witnesses when he put in a grievance form 
about Mr Klacar's behaviour towards him. This further 
aggravated Mr Klacar who stepped closer to Mr Clarke 
causing him to move back a half step. At this point Mr 
Clarke made contact with the wheel sets with the back of 
his legs and with rubbish underfoot he became 
unbalanced. In a reflex action Mr Clarke bent forward to 
ascertain the cause of his imbalance but because of his 
close proximity to Mr Klacar contact was made with their 
foreheads. On balance the Commission has concluded 
that the forehead to forehead contact was accidental and 
further that the contact was a light bump. 

For these reasons the application for an order 
confirming the termination is refused. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1147 of 1985. 

Between Mt Newman Mining Co Pty Ltd, Applicant and 
the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Mr O.L. Ihlein on behalf of the appli- 
cant and Mr B.M. Wilson on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 920 of 1983. 

Between Federated Clerks Union of Australia, Industrial 
Union of Workers, Western Australian Branch, 
Applicant and Cockburn Cement Ltd, Respondent. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr J.T. Sargeant on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2 March 1984 have 
been complied with, and by consent, hereby orders — 

1. That Orders numbered C427 of 1977 and C206 
of 1986 are hereby cancelled. 

2. That in addition to the rates prescribed by the 
Clerks (Wholesale and Retail Establishments) 
Award No. 38 of 1947, the employer shall pay the 
following rate per week to all employees 25 years of 
age or over to be included for all purposes of the 
award: 

per week 
47.50 

(1) (a) Service 

Less than six months 
Six months and over but less than 15 
months 
15 months and over but less than 24 
months 
24 months and over but less than 36 
months 
36 months and over but less than 48 
months 
48 months and over but less than 60 
months 
60 months and over 

(b) Skill and Responsibility — 
Grade 1 
Grade 2 
Grade 3 
Grade 4 

(2) Adult workers under the age of 25 years 
shall be paid the following percentages of 
the amounts prescribed in subclause (1) of 
this clause: 

21 years of age 35 
22 years of age 60 
23 years of age 80 
24 years of age 95 

(3) Junior workers shall be paid the 
following percentages of the appropriate 
amounts applicable to a 21 year old worker: 

15 years of age 40 
16 years of age 50 
17 years of age 60 
18 years of age 70 
19 years of age 80 
20 years of age 90 

(4) This Order shall apply from the first pay 
period commencing on or after 8 May 1986. 

Dated at Perth this 14th day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Dated at Perth this 15th day of April 1986. 

[L.S.] 
(Sgd.) G.G. HALLIWELL, 

Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 15 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Metropolitan Security 
Services and Others, Respondents. 

Before Mr Commissioner W.S. Coleman. 
The 29th day of April 1986. 

Dr. S.A. Kennedy on behalf of the applicant. 
Mrs P.E. Bentley on behalf of the respondents. 

Reasons for Decision. 
THE COMMISSIONER: A declaration is sought 
through the reference of an industrial matter under 
section 23 of the Industrial Relations Act as to the 
intention of Clause 8 (Holidays) of the Security Officers 
Award No. 25 of 1981. 

The issue arises from a dispute at the Central Law 
Courts Building and involves the application of the 
Award to Security Guards on day-shift being required to 
work on public holidays at places other than that 
building. 

It was open to the parties to seek an interpretation of 
the Award under section 46 of the Act. However, this 
course was specifically avoided by the parties in favour of 
a declaration. 

Some two weeks prior to the Christmas-New Year 
holidays in 1985-86 Metropolitan Security Services 
perceived the need to re-deploy some day-shift Security 
Guards at the Central Law Courts on duties either at 
posts other than that building or on mobile patrols over 
the public holidays. Metropolitan Security Services 
sought volunteers for these duties. None were forth- 
coming. It was decided to direct the Security Guards to 
undertake designated duties to include the public 
holidays under re-rostering of ordinary working hours 
with appropriate notice of such changes being effected in 
accordance with the Award. The Union objected to these 
arrangements on the basis that the unilateral withdrawal 
of an entitlement to public holidays as effected by the re- 
rostering arrangements was contrary to the Award. After 
discussions between the Union and the State Manager, 
Metropolitan Security Services, the requirement to work 
on the public holidays was rescinded and the matter was 
held in abeyance pending resolution of the issue through 
reference to the Commission. 

The needs of Metropolitan Security Services during 
the Christmas-New Year break were met through the use 
of casual employees. The Union has expressed its 
opposition to the casualisation of the industry. 

In the two previous years the Christmas-New Year 
requirements of Metropolitan Security Services were 
accommodated through re-rostering day-shift Security 
Guards at the Perth Central Law Courts on other sites or 
on mobUe patrols. It appears that the re-rostering of 
ordinary hours on those occasions was done without 
reference to the Security Guards concerned and, as was 
the case in 1985-86, in the belief that it was within the 
scope of the Award. The issue surfaced when the State 
Manager, Metropolitan Security Services, wishing to 
maintain good industrial relations, called for volunteers. 

The Union argued that the entitlement of Security 
Guards at the Central Law Courts to public holidays can 
be established from the wording of Clause 8 and a 
reading of that provision within the general context of 
the Award. From this the principles associated with the 
mutuality of contracts, the reasonableness of overtime 
and penalties were canvassed. Finally the needs of the 
industry were reviewed. 

In support of the respondents' argument to re-roster 
the workers for ordinary hours of duty on public 
holidays or failing that to require the duties to be 
performed at those times as reasonable overtime, the 
arrangements that existed in previous years were cited. 

The needs of Metropolitan Security Services in particular 
and the industry in general were identified together with 
the contractual arrangements with clients and the 
implications of these for the workforce and the Union. 

It is to be noted that the dispute which gave rise to the 
reference of this matter to the Commission involves only 
a few Security Guards employed on day-shift duties at 
the Central Law Courts Building. 

Evidence from the Union and the respondent focused 
on arrangements involving these employees and the 
particular demands which were placed on Metropolitan 
Security Services at Christmas 1985. 

The need for the Commission to urgently consider this 
matter has come about because of the Easter holidays. 
No information was tendered on any additional demands 
which Metropolitan Security Services may face over this 
period which would necessitate the deployment of 
Security Guards from day-shift duties at the Central Law 
Courts Building to other jobs on the public holidays. 
Nevertheless it can be assumed that this must be the case. 

Having regard to the limits of the matters which were 
raised with the Commission and the fact that in 
exercising responsibilities under section 26 of the Act 
with respect to those matters, I consider that it would be 
improper to make a declaration which would amount to 
a de facto interpretation of the Award. If the declaration 
were to have wider application than to addressing the 
circumstances of the dispute there is the real danger that 
the declaration would be used to legitimise arrangements 
or to change arrangements elsewhere when the merits of 
the circumstances that surround those other arrange- 
ments may be at variance with the factors associated with 
the day-shift workers at Central Law Courts Budding. 

The essence of the matter before the Commission is a 
dispute. It is arguable whether a declaration as sought by 
the parties is the appropriate remedy. The "declaration" 
may be taken by other employees and employers to be a 
formal statement as to the status of Clause 8 of the 
Award and merely serve, to be what the Oxford 
Dictionary defines, as an "announcement before 
beginning hostilities". I am secure in the knowledge that 
the parties to this dispute, the Union and Metropolitan 
Security Services have no such intention. However, I 
consider that no action should be taken which could 
prejudice the interpretation of the Award nor entrench 
some arrangement within the operations of the industry 
at a State or national level. 

The declaration could amount to a de facto amend- 
ment to the Award, being achieved without consultation 
between all parties and without following the formal 
process required under the Industrial Relations Act. 

My concerns as to the scope and status of a declaration 
in the terms sought by the parties are confirmed when the 
implications cited by the Respondent are reviewed. It was 
stated that a declaration of intention as to the terms of 
Clause 8 (i.e. as to whether an employer could re-roster 
day-shift workers who would normally have an entitle- 
ment to a public holiday to work that day as ordinary 
hours) carries with it the determination as to whether 
employers in this industry can or cannot require 
employees to work at posts other than those at which 
they are normally appointed, i.e. is their contract of 
employment specific to a certain building or mobile 
patrols. This then raises the question as to whether 
continuing employment is dependent on the retention of 
a particular contract by the employer for the provision of 
security services. 

A declaration of the intention of Clause 8 is also said 
to have implications for the organisation of the 
workforce in terms of permanent, part-time and casual 
appointments, the spread of hours, the effect on 
overtime and finally on training and recruitment. 

The applicant urged caution in addressing the matter 
of the declaration no doubt fearful of repercussions in 
terms of employment opportunities for full-time Security 
Guards. 
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Finally it was emphasised that the declaration could 
have repercussions throughout the industry — State and 
national. 

In the light the limits of the dispute which gave rise to 
the matter being referred to the Commission, the alleged 
implications of the declaration as cited above and the 
fact that there is uncertainty as to a provision of the 
Award which goes to fundamental questions associated 
with the structure of the workforce and the operations of 
the industry, it is inappropriate to make a declaration in 
the terms tentatively sought by the parties. 

The spirit of the reference to the Commission was a 
joint request from the parties for a decision which assists 
in overcoming the problem of arrangements for the 
Easter break. This could at best be an interim settlement 
as no doubt other employees and employers in the 
industry will be aware of the situation at the Central Law 
Courts Building. It is important that all parties to the 
Award have an opportunity to participate in any long 
term settlement which may be necessary. 

The requirements of the parties can be accommodated 
in a recommendation which will have specific application 
to the day-shift Security Guards employed by Metropoli- 
tan Security Services at the Central Law Courts Building. 

After carefully considering all the evidence and in the 
discharge of my responsibilities under section 26 of the 
Act I am of the view that the day-shift Security Guards 
whose normal roster covers ordinary hours of work 
Monday to Friday have, under Clause 8, a prima facie 
entitlement to public holidays. This entitlement is not 
displaced by other provisions of the Award relating to re- 
rostering of ordinary hours. 

On matters going to the question of what shall 
constitute reasonable overtime I am satisfied on the facts 
of the circumstances surrounding the Christmas break 
last year that the employer's needs should have been met 
by the workers concerned. As previously stated the 
circumstances of the employer's needs on the public 
holidays over Easter 1986 was not a matter which was 
addressed nor which had to be raised at the hearing. 

In terms of my understanding of the reference to the 
Commission arising from the dispute, the parties appear 
to be confident to be able to resolve the matter of 
rostering over Easter given the recommendation (in lieu 
of the declaration sought) as to the intention of Clause 8. 

Mr George, the State Manager, Metropolitan Security 
Services, was an impressive witness providing the 
Commission with a detailed and balanced view of the 
issues and the industry generally. I am confident that 
given his approach to industrial relations and the 
commitment to their appointments at the Central Law 
Courts that the Security Guards clearly have, the 
problems will be overcome through arrangements 
entered into by individuals on a voluntary basis. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 15 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Metropolitan Security 
Services and Others, Respondents. 

Recommendation. 
HAVING heard Dr S. A. Kennedy on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
recommends — 

That the day shift Security Guards of Metropoli- 
tan Security Services whose normal rosters cover 
ordinary hours of work Monday to Friday, for 
duties undertaken at the Central Law Courts have a 
prima facie entitlement to Public Holidays in 
accordance with Clause 8 of the Security Officers' 
Award No. R25 of 1981. This entitlement is not 
displaced by other provisions of the Award relating 
to re-rostering ordinary hours. 

Dated at Perth this 29th day of April 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

SECTION 29 (b) — 

Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 977 of 1985. 

Between Rocky Amatulli, Applicant and Fremantle Steel 
Fabrication Company (1979), Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 29th day of April 1986. 

Mr D.R. Mansfield appeared on behalf of the 
applicant. 

Mr M.R. Crofts appeared on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript of proceedings as 

edited by Mr Commissioner J.F. Gregor.) 
THE COMMISSIONER: This is an application by 
Rocky Amatulli pursuant to section 29 of the Industrial 
Relations Act 1979, in which he seeks a declaration from 
the Commission that he was unfairly dismissed and, 
further, that he is entitled to certain contractual benefits 
arising from his employment with Fremantle Steel 
Fabrication Company (1979). He commenced employ- 
ment with the respondent on 26 August 1985 and that 
employment continued until its termination, when he 
was given notice, on 28 October 1985. 

In his submissions for the respondent Mr Crofts drew 
attention to a settlement the parties had made in respect 
of the claim for contractual benefits and he says that if 
the Commission is to find in favour of the applicant, then 
that settlement is a matter material to be considered in 
the assessment of compensation should it arise. 

I now turn to examine the evidence of the parties. Mr 
Amatulli gave evidence. It appears that he is a new 
graduate in the discipline of civil engineering. He was 
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first employed as an engineer on a community employ- 
ment project under the auspices of the Cottesloe Town 
Council. While he was so employed he had his name 
recorded with the Commonwealth Employment Service 
professional division because he wanted to obtain 
permanent employment in his profession. During his 
employment at Cottesloe he was advised by the 
Commonwealth Employment Service that there was a 
job available with the respondent and he should apply. 
He did so and received an interview. His first interview 
was with Carmelo Landro and later with the managing 
director of the company, Vince D'Amato. During those 
interviews he discussed the terms and conditions of 
employment. In respect of hours, they were to be 40 
hours per week worked between 8.00 a.m. and 5.00 p.m. 
and, according to Mr AmatuUi's evidence, he was to 
work additional hours as they were required as overtime. 
That could include working during Monday to Friday 
and also on Saturday. He would get reimbursement for 
any work so performed by virtue of being allowed to take 
time in lieu. There is a letter of appointment (Exhibit 
Ml), which does no more than set out the rate of pay 
which was to exist daring the contract of employment 
and in most broau terms describes the work to be 
performed by Mr Amatulli. The balance of the arrange- 
ment was verbal. 

Mr Amatulli commenced work on 26 August. The 
additional hours he worked during the first five weeks of 
his employment are shown in Exhibit M2. It is Mr 
Amatulli's evidence that after those five weeks there did 
not appear to be any likelihood that time in lieu would be 
granted for the overtime being worked and this was 
despite many promises to the contrary from the 
respondent. Therefore Mr Amatulli stopped working at 
lunch-time, as he had been up until that stage, and cut 
down on the overtime he was prepared to work. 

According to the evidence, the dismissal took place by 
the giving of notice on 28 October 1985. According to Mr 
Amatulli, Mr D'Amato came into the office where Mr 
Amatulli was working with another person by the name 
of Howell. Mr D'Amato asked what was going on and 
became very agitated. He said words to the effect of "If 
you don't want to work 24 hours a day, there is the 
gate." Later on the same day there was another 
discussion between Mr D'Amato and Mr Amatulli over 
the reason why Mr Amatulli had not reported for work 
on the previous Saturday. According to Mr Amatulli the 
explanation given was that he had family commitments. 
Mr D'Amato replied with words to the effect that "If 
your family is your first priority and Fremantle Steel is 
the second, you should finish on Friday". 

Evidence was led on behalf of the respondent from 
two witnesses. The first was Carmelo Landro who con- 
firmed that he had been involved in the original engage- 
ment of the applicant and that he knew him to be a 
qualified civil engineer but who had no experience. Mr 
Landro said it had been his task to allocate work to Mr 
Amatulli and to supervise him, help him and check the 
work as it was performed. He said there was a significant 
number of errors in the work of the applicant but, after a 
period, his attitude declined and he became disinterested 
in the work being performed. He did not say that the 
amount of errors continued but he cited three specific 
instances of error where the company had been caused 
loss. Those three errors related to the work involved in 
the take-off of quantities for steel for the roof of the 
Technology Park project; secondly, costs arising from 
the incorrect painting of steel members for the Qantas 
job, and thirdly, the incorrect take-off of handrail 
stanchions on the Mandalay Dairy job. 

Mr Landro said that the last two of those errors had 
been discovered after the contract of employment was 
completed. He said that the cost of the Technology Park 
error was in the vicinity of $10 000; in respect of the 
Qantas job the cost to the company was $2 500 and, in 
respect to the Mandalay Dairy, he said the error was in 
the vicinity of $6 000. 

He also evidenced that he had not approached Mr 
Amatulli for an explanation for any of the errors. In 
respect of the last two, this was because the contract of 
employment had been completed by the time the errors 
were discovered. 

Under cross-examination by Mr Mansfield for the 
applicant, Mr Landro could not recall specifically raising 
the question of the attitude of the applicant to his work at 
any occasion. 

The second witness was Mr D'Amato who is the 
managing director of the respondent company. He said 
in his evidence that he recognised the inexperience of the 
applicant but was prepared to give him a go. He said that 
on occasions he had told him to pull his socks up and 
denied that he ever became upset with Mr Amatulli at 
any stage. 

In addition, he refuted that he had ever told Mr 
Amatulli he was to work 24 hours and never queried 
where he was going during lunch hours, although he did 
admit to querying him when he was late on a few 
occasions. 

He also evidenced that Mr Amatulli appeared to 
become disenchanted with his work and disinterested but 
was unclear in his evidence as to when that occurred. 

I am required to assess this evidence because as Mr 
Crofts submits this issue in fact does turn on the evidence 
of the parties. 

I take first the evidence of Mr Landro and Mr 
D'Amato. There is a thread through the evidence of both 
of these witnesses of a lack of continuity. There further 
appears to be some equivocation with precise recall of 
some matters and a lack of certainty in others. On the 
other hand, Mr Amatulli was consistent at all times and 
therefore, where there is a conflict between the evidence 
given by the applicant and that given on behalf of the 
respondent, I accept the evidence of the applicant. 

My analysis of the evidence is that Mr Amatulli is a 
new graduate and he has no experience. He made this 
clear before he was engaged. It is clear to me that he is not 
a professional yet. The respondent knew this and 
acknowledged it by giving close attention to the checking 
of the work performed by him; a function I might add, 
which is not the least bit unusual in the employment of 
new graduates. What is unusual about the employment is 
the high responsibility level of the work allocated to Mr 
Amatulli given the stage of development in his career. 

I accept that the hours and conditions of work were as 
the applicant said. It appears to me that as the contract of 
service developed, he did not get what he thought he was 
promised and he acted in a natural way. That is, his 
previous high level of commitment to the work was 
tempered. The respondent saw this and identified it as 
disinterest, wrongly in my view. This mistaken identifica- 
tion of disinterest turned into a larger and more final 
issue in respect to the failure to attend to work on the 
Saturday which led to the giving of notice. 

The applicant accepts that he made mistakes, but his 
evidence is they became less as he gained more practice. 
There is conflict in the evidence between Mr D'Amato 
and Mr Landro in this respect and, on the basis of what I 
have heard, I have no grounds to believe that the 
mistakes did become worse over the period of the 
contract of service. 

The issues raised by the company and the expenses 
incurred by it as a result of Mr Amatulli's alleged 
mistakes need to be discussed. 

In respect of the Technology Park job it is said that the 
error devolved upon Mr Amatulli although he was never, 
it appears on the evidence at least, given the opportunity 
to work through the drawings again with Mr Landro who 
was involved with him on that work. I am unable to find 
on the evidence that Mr Amatulli was solely responsible 
for that work. He was, on the evidence of both of the 
respondent's witnesses, at all times subject to supervision 
although they did admit that it was not possible to check 
every calculation he did. Nevertheless, the early stage of 
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his development, just four weeks into doing estimating 
work for the first time in his career, should have made 
the respondent aware of a potentiality for difficulty if he 
was not closely supervised. 

The second issue dealt with the painting of steel 
members for a project known in these proceedings as the 
Qantas project. It is said that steel members were 
incorrectly painted because they were not coded with the 
correct numbers from the plan and this devolved upon 
Mr Amatulli. There is absolutely no evidence at all that 
Mr Amatulli put the incorrect numbers on the columns. I 
cannot find, given that he was never given the oppor- 
tunity to take part in any investigation, and in the face of 
his denial under cross examination, that he could be held 
responsible. 

The errors in the estimating of the Mandalay Dairy 
project fall into the same category as both of the two 
previous projects. Mr Amatulli was not given the oppor- 
tunity to take part in the investigation. He could not have 
been because his services were terminated. However, it is 
dangerous to rely on post-termination matters of 
conduct or alleged conduct of this nature without there 
being more direct evidence concerning the responsibility 
of the applicant for the proper conduct of that work. 

In any event my previous comments concerning the 
responsibility on the respondent for supervision apply in 
this circumstance as well. 

On the basis of this analysis I find that the dismissal 
has been unfair and the employer has exercised its legal 
right to terminate in a manner which is unfair and 
unreasonable on application of the principles in 
Undercliffe Nursing Home v. Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch (65 WAIG 1985). 

The question now to be determined is that of compen- 
sation. Mr Crofts argued strongly that if the dismissal 
was found to be unfair, then I should consider the first 
remedy contemplated in section 29 (b) (1) of the Act — 
that is, reinstatement, before the issue of compensation 
is addressed. It is obvious to me that the submission can 
be disposed of shortly in that the likelihood of a tenable 
new employment contract being established in these 
circumstances is extremely low. 

I also have listened carefully to Mr Crofts' submission 
concerning the question of compensation. The amount 
of $5 850 claimed is quite high given those submissions. 
At the stage at which Mr Amatulli is in his career, I do 
not accept that the length of the employment, or his 
future prospects justify payment of compensation to the 
extent claimed. I do not believe it is proper to take into 
account the whole of the period of unemployment 
between the time of the completion of the contract of 
service and the commencement of the new employment 
in January 1986. 

On Mr AmatuUi's evidence after a week or so he 
commenced considerable efforts to gain employment. 
He says he applied for over 20 jobs which involved the 
submission of his curriculum vitae and attendance at 
interviews. I have taken this into consideration in my 
assessment. 

Also I have taken into account that Mr Amatulli had at 
least an apprehension that he would receive leave in lieu 
of payment for overtime worked and I have made an 
assessment of the hours involved in the overtime and the 
additional work performed in some of the lunch hours in 
assessing the compensation. 

I have also taken into account time looking for new 
work but only to the extent of five days out of the period 
of unemployment. 

Against the amount of compensation determined I 
have discounted the previous settlement referred to by 
Mr Crofts. I have also discounted the sick leave which 
was granted to Mr Amatulli on an ex gratia basis. I have 
also taken into account in the assessment of the total sum 
the payment of unemployment benefits as it is relevant to 
the compensation I have fixed. 
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The compensation I award will be $1 450. I find that 
Rocky Amatulli was unfairly dismissed. A declaration to 
that effect will issue together with an order for the 
payment of $1 450 compensation. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 977 of 1985. 

Between Rocky Amatulli, Applicant and Fremantle Steel 
Fabrication Company (1979), Respondent. 

Order. 
HAVING heard Mr D.R. Mansfield on behalf of the 
applicant and Mr M.R. Crofts on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

1. Declares that the applicant was unfairly 
dismissed from the respondent's employ on 28 
October 1985. 

2. Orders that the respondent pay to the applicant 
the sum of $1 450 as compensation for the loss of 
employment. 

Dated at Perth this 29th day of April 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 841 of 1985. 

Between Thomas Maxwell Black, Applicant and Global 
Marine Australia, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 11th day of April 1986. 

Mr H.W. Dixon (of Counsel) on behalf of the 
Applicant. 

Mr G. Rabe (of Counsel) on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The facts in this matter are 
quite simple. The Respondent operates oil rigs at various 
locations around the world. In so doing staff are 
employed usually to work on or in connection with a 
given rig. 

On and from 2 January 1985 the Applicant was 
employed as the Respondent's financial director. He was 
employed in connection with the rig Glomar Main Pass 
III which was then working off the shores of this 
country. His contract was for an indefinite period 
terminable on 30 days' notice. More significantly, his 
continued employment was guaranteed only so long as 
there was work for the rig and where the work was 
outside Australia, was contingent upon him obtaining 
the necessary work status for the country in which the rig 
was located. Indeed, the Applicant obtained his employ- 
ment when his predecessor, an American citizen, was 
unable to obtain an extension of his visa to stay in this 
country. 

At the time the Applicant obtained employment with 
the Respondent the rig in question was working under 
contract to the Western Mining Corporation Ltd. That 
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contract expired on 6 November 1985. Late in August 
1985 the Applicant was told that the rig was to be 
"stacked" in Singapore after the contract expired. He 
was told he could go to Singapore with it, which he was 
happy to do, and was instructed to obtain the necessary 
passports for himself and his family. He was to be the 
financial director responsible for two rigs, the Glomar 
Main Pass III and another from Tasmania. He was 
advised that the Respondent had tendered for work for 
both rigs; one to work in New Zealand and the other in 
Indonesa. The rigs were to be stacked in Singapore 
pending the outcome of those tenders. The Applicant 
knew and understood that in the circumstances he was 
guaranteed no more than 30 days' work in Singapore. 

The Respondent's office in Perth closed on or about 
25 October 1985. Most of the office staff were paid off as 
at that date. However, a number of rig operatives as well 
as the Applicant and the Respondent's operations 
manager, Mr Gulp, were transferred to the Respondent's 
American payroll pending determination of working 
arrangements for the rigs. 

Preparatory to going to Singapore the Applicant 
terminated the lease jn the house he was renting and with 
his family moved into a hotel at the Respondent's 
expense. He also sold all of his household electrical 
goods in the belief that the electrical goods were 
incompatible with the electrical system operating in 
Singapore. Likewise, he sold the majority of his 
furniture rather than store it whilst overseas. Almost 
immediately that was done the Respondent learnt that its 
tender for work in New Zealand was likely to be 
unsuccessful and that its tender for work in Indonesia 
was likely to be successful. It had originally been the 
Respondent's hope that the Applicant would be able to 
work with a rig operating in New Zealand in which case 
there would have been no difficulty in him obtaining 
employment status in that country. There was little 
prospect of him obtaining work status in Indonesia. As 
the events transpired the Respondent was required to 
employ an Indonesian local as financial director for the 
rig working in that country. 

On 15 October 1985 immediately on being informed 
about the tenders Mr Gulp advised the Applicant that he 
could proceed to Singapore only on a "single status 
basis". The Applicant was devastated. Mr Gulp 
suggested that he forthwith go and discuss the matter 
with his wife, which he did. In addition, that evening the 
Applicant and Mr Gulp, with their respective spouses, 
further discussed the matter. The next day the Applicant 
came to work still concerned about the matter and in 
particular about the welfare of his family. The weight of 
evidence suggests that apart from checking the final 
payroll the Applicant did little else and was absent for 
much of the day. The Respondent was then in the process 
of packing its office papers and equipment for shipment 
to Singapore. The Applicant's absence necessitated the 
packers being sent away early that day. He was not 
present to instruct them which of his papers were to be 
packed and where. The following day the Applicant, still 
distressed, asked Mr Gulp for compensation to cover the 
cost of replacing the goods and chattels he had recently 
sold and was told to prepare an itemised list of the claim. 
Again, the weight of evidence indicates that the Appli- 
cant was rarely about the work place. When the packers 
returned Mr Gulp and the remaining office staff had to 
assist in packing the papers and equipment in the 
Applicant's office and attend to other matters for which 
he was apparently responsible. In doing that, Mr Gulp 
discovered that the budgets which were due from the 
Applicant on or about 23 October had neither been 
prepared nor begun to be prepared by him. That evening 
Mr Gulp resolved to terminate the Applicant's services. 
On the following morning 18 October, his services were 
terminated. 

The Applicant denies that he was lacking in perfor- 
mance or that he had previously been spoken to about 
that. He says that he did all that he had to do during 
those days. However, I prefer the evidence of Mr Gulp 

and of the two former members of the Respondent's 
staff who gave evidence in these proceedings. I find that 
Mr Gulp had previously spoken to the Applicant about 
the need to attend to his work during that period. Mr 
Gulp also testified that those days were critical to the 
Respondent's operations in Perth, and that would 
appear to be supported by the evidence of the office 
staff. In essence they testified that it was a very busy 
time; the busiest that they could recall in the office and 
the Applicant's prolonged absences meant that they had 
to attend to many of the matters which he would 
otherwise have been expected to attend to. Both of them 
testified that the Applicant did little work in the days 
immediately preceding his dismissal. They presented as 
having no interest in the outcome of these proceedings 
and I accept their evidence unreservedly. 

On termination the Applicant was paid the equivalent 
of $11 500 or thereabouts. He was paid his salary up to 
and including 25 October 1985, a week after he was 
dismissed, and a further 30 days' salary in lieu of notice. 
He was paid pro rata annual leave. His hotel 
accommodation to the date of dismissal was also paid, as 
was the rent he lost by reason of having to terminate the 
lease of the house he and his family once occupied. Also, 
the Respondent paid for the storage and redelivery 
expenses of his goods and chattels. In addition, he was 
paid $500 as contribution towards the cost of obtaining 
alternative accommodation and a further $2 500 being 
the Respondent's contribution to the superannuation 
fund in respect of the Applicant's employment. 

The Applicant complains that his dismissal was unfair 
and seeks compensation therefor. He contends that he 
was terminated for having the "temerity to seek 
compensation" from the Respondent. In general he 
seeks the equivalent of one year's salary, the costs 
associated with obtaining alternative accommodation, 
the nett cost of acquiring new household furniture and 
electrical goods, the equivalent of two months' salary his 
wife would have earned had she not resigned from her 
employment in readiness to go to Singapore and $50 000 
to compensate for the inconvenience and suffering he 
and his family endured as a result of the unfortunate turn 
of events. Counsel for the Applicant conceded, and 
rightly so, that the claim as outlined by his client was 
somewhat excessive, in particular those parts relating to 
his wife's earnings and to inconvenience and suffering. 

I must confess to having some difficulty in concluding 
that the dismissal was unfair. The dismissal was 
effectively on notice and it is for the Applicant to show 
on balance that it was unfair. I do not accept that the 
dismissal was effected for the reasons suggested by the 
Applicant. Mr Gulp throughout the period leading to the 
dismissal was prepared to consider compensation for the 
Applicant. His conduct prior to the dismissal and there- 
after does not suggest that he was unsympathetic to the 
Applicant's cause. He allowed the Applicant time off 
work to discuss the matter with his wife; he spent time 
with the Applicant and his wife to discuss alternatives; he 
unhesitatingly paid the Applicant $500 to cover the costs 
associated with obtaining new accommodation and 
likewise, arranged for the Applicant's goods to be stored 
for a period up to a fortnight after his termination and 
redelivered at the company's expense. 

I am satisfied and find that the Applicant was 
dismissed for "lack of performance" and was told that 
by Mr Gulp. It cannot be denied that the Applicant was 
not about the workplace when needed most. The staff 
testified that the period in question was the busiest in the 
Respondent's life in this State. They corroborate Mr 
Gulp's testimony that the days in question w-ere critical 
and I find no difficulty in accepting that. It may be as the 
Applicant suggested that he did all that was vitally 
necessary of him, but that is hardly satisfactory given his 
role in the Respondent's Perth office. He was not there 
when he should have been with a result that adjustments 
had to be made to existing arrangements and others had 
to perform his work in addition to their existing heavy 
workload. I am quite satisfied that the Applicant's 
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attitude was, as the staff testified, that he was more 
interested in his family than in his work. In those circum- 
stances he cannot complain if, as was the case, his 
employment was terminated. Whilst one can understand 
his concern about his family, that cannot be allowed to 
subvert his employment obligations without putting his 
continued employment in jeopardy. He was allowed 
some absences in order to lessen his concern but that was 
clearly not a licence to virtually abandon the workplace, 
particularly at a time which was critical to the 
Respondent's operations as I am satisfied was indicated 
to him. 

Even if the Applicant's dismissal had been unfair his 
claim ignores the tenuous nature of his employment and 
the prognosis for its continuation at the time of his 
dismissal. He understood and accepted that the nature of 
the industry in which he worked is such that it did not 
offer secure employment. The Applicant in taking 
himself, and his family to Singapore, was as he knew, 
taking a chance that after 30 days he could be without a 
job. The fact is, as he accepts, that he was guaranteed no 
more than 30 days' work there. At the time of his 
dismissal the probabilities were that he would not have 
been able to obtain work status in Indonesia, the only 
place the Respondent had work for the rigs with which 
the Applicant was associated, something Mr Gulp says he 
told the Applicant. As the events subsequently unfolded 
that prognosis proved to be soundly based. The 
Applicant would thus have been required to leave 
Singapore at the latest early in December when the rig 
commenced work off Indonesia. I would have thought 
there was much to the Respondent's proposition that it 
was better for the Applicant to know this fact before he 
left Perth, rather than take his family away from Perth 
and then shortly after find himself without a job. Indeed, 
the Applicant appears to have accepted the reasonable- 
ness of that for up until his termination he was quite 
prepared to accept the nett cost of purchasing household 
goods and effects as compensation for the changed 
plans. 

Thus even if his family had gone with him to Singapore 
he was not guaranteed employment much beyond 30 
days of 25 October. On termination he was in fact paid 
up to the expiration of that period. Had he and his family 
gone to Singapore he would have been entitled, it seems, 
to relocation expenses in the order of $US2 000 but 
taking into account the ex gratia payments made to him 
on his dismissal he has received a good deal more than 
that. 

The Respondent was not unmindful of the Applicant's 
position. It agreed to store his goods for two weeks after 
his dismissal and redeliver them at its expense. He was 
paid a sum of $500 to offset the costs of obtaining 
alternative accommodation. It is worthy of note that the 
travelling expenses he incurred in finding alternative 
accommodation, the new letting fees, stamp duty, and 
electricity and telephone re-establishment costs, the costs 
of interim accommodation and the costs associated with 
holding the sale of his furniture and effects, in total 
amounted to less than that sum. In addition, he was paid 
with the gross and not nett value of a month's salary in 
lieu of notice. Also, because of his plight he was paid 
$2 500 from the Respondent's superannuation fund to 
which he neither had any entitlement nor made any 
contribution. Excluding the storage and redelivery 
expenses met by the Respondent he therefore received in 
the vicinity of $4 000, as a result of his dismissal and to 
which he had no contractual entitlement. 

In my view the Applicant cannot reasonably expect to 
be compensated to anything like the extent he claims and 
in fairness his Counsel accepts that. The claim in respect 
of purchasing new electrical goods and some household 
furniture seems to have loomed large in the Applicant's 
mind. His decision to sell those goods appears to have 
been primarily based on the advice of a fellow employee 
that the electrical goods were not compatible with the 
Singapore electricity supply system. However, there was 
no suggestion that the advice was tendered on behalf of 

the Respondent. I do not accept the Applicant's evidence 
that Mr Gulp told him to sell the goods in question. Mr 
Gulp says, and I accept his evidence, that he told the 
Applicant only that he would be selling some of his small 
items since the Respondent's relocation allowance was 
such that it could not cover large items like washing 
machines and refrigerators. Furthermore, the Applicant 
was advised by a friend, whose evidence I accept in toto, 
that some of the goods he sold were in fact compatible 
with the electricity supply system in Singapore. Still 
further, the Applicant knew that he would be staying in 
Singapore for only a brief period; the rigs were only 
being "stacked" there awaiting a new destination and 
why he was so concerned about the compatibility of 
electrical goods in Singapore only he knows. It appears 
that he did not turn his mind to a consideration of the 
nature of the Indonesian electricity supply system. 

Moreover, the Applicant calculated his loss in this 
respect on the basis of the replacement cost of new goods 
and chattels rather than the market value as is the normal 
test for determining loss in these circumstances. It is 
neither proper nor equitable to insist that the Respondent 
replace a refrigerator for example, which the Applicant 
sold for $160 with a new one that cost $850 as the 
Applicant asks. That is not putting him in the position he 
was before the sale. Similarly, the Applicant has claimed 
the cost of purchasing a new personal computer at a cost 
of approximately $2 800 more than he received for the 
one he sold. It was not shown why it was necessary that 
he sell his equipment rather than store it, except that he 
would use the time he was absent from the country and 
not using his computer as an opportunity to obtain a 
more modern model. 

The Applicant also claimed the costs in the order of 
$2 500, for conveying his car and mother-in-law to and 
from Queensland. His mother-in-law lived with him and 
his wife in Perth. When it was evident that he and his 
family would be shifting to Singapore arrangements were 
made for his mother-in-law to live with her brother in 
Queensland. She drove the family car to Brisbane in 
order to care for it. That exercise was said to have cost 
the Applicant in the order of $2 000. In addition, he 
claimed the cost of her air fare to return from Brisbane, 
he having arranged through a friend to redeliver the car 
at no cost. Had the Applicant gone to Singapore and had 
his employment been terminated one week later in the 
circumstances outlined above he would have been no 
worse off in this respect. Indeed had he worked for some 
time in Singapore or for that matter Indonesia, still the 
same costs would have been incurred. Apart from any 
other consideration, the same can be said of his claim 
relating to his wife's lost income. The claim for the 
equivalent of one year's lost salary by the Applicant is 
equally untenable. His employment was never assured 
for that length of time, indeed quite the contrary. 
Furthermore, he admits he did not seek alternative 
employment but took the opportunity of his dismissal to 
go into business with his wife late in December, 
approximately three weeks after the period for which he 
was effectively paid by the Respondent. 

For the reasons outlined I am not satisfied, even on the 
balance of probabilities, that the Applicant was 
dismissed unfairly. In any event he has been adequately 
compensated by the Respondent in respect of his 
dismissal. 



66 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 919 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 841 of 1985. 

Between Thomas Maxwell Black, Applicant and Global 
Marine Australia, Respondent. 

Order. 
HAVING heard Mr H.W. Dixon (of Counsel) on behalf 
of the Applicant and Mr G. Rabe (of Counsel) on behalf 
of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Application be dismissed. 

Dated at Perth this 11th day of April 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 267 of 1986. 

Between Diane Alison Bunney, Applicant and Lamhut 
and Marshall Chartered Accountants, Respondent. 

Order. 
WHEREAS today the applicant sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 20th day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1185 of 1985. 

Between Desmond Royce Cavanagh, Applicant and 
Sports Unlimited, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 6th day of May 1986. 

Mr P.G. Creighton (of Counsel) on behalf of the 
applicant. 

Mr G.G. Wells (of Counsel) on behalf of the 
respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 29 (b) (ii) 
of the Industrial Relations Act 1979. The applicant is 
Desmond Royce Cavanagh who was employed as general 
manager by Sports Unlimited (the respondent) until 30 
December 1985. 

The applicant claims the sum of $3 350 in lieu of 
annual leave entitlements made up of the equivalent of 
six weeks' salary at $500 per week ($3 000), plus a loading 
of 17 Vz per cent calculated on the equivalent of four 
weeks' salary ($350). 

Very early in the hearing counsel for the applicant said 
that there was no dispute "that annual leave was 
payable, that loadings were included and the rest". I take 
"the rest" to mean pro rata payments in lieu of annual 
leave which is what all of the evidence suggests these 
words mean: Counsel for the respondent replied "That is 
correct, sir. There is no dispute at all about entitlement to 
holiday pay. The real dispute between the parties is as to 
the character of the payment which was made last year to 
the applicant. On the one hand the applicant is saying 
that what he received was a bonus, not holiday pay, and 
that holiday pay remains due and payable. The 
respondent is saying that there never was any entitlement 
to bonus unless there was profit and there never was any 
profit made by the business whilst the applicant was 
manager of it and accordingly there was no entitlement 
to bonus at ah and what he received was holiday pay and 
that he has already received what he was asking for". 

Clearly there was an annual leave entitlement. From 
the foregoing and the rest of the evidence, I believe it to 
be a most reasonable proposition, indeed the most likely 
case, that the annual leave entitlement of the applicant 
that was agreed as a condition of the contract of service, 
was according to the award applying to the retail 
industry. Certainly the applicant saw it this way and 
there is also the testimony of Susan Elizabeth Edwards 
who was employed by the respondent as assistant 
manager which supports his view. Moreover, I think the 
reasonableness of my belief is supported by the 
provisions of the Factories and Shops Act, where they 
provide that shop assistants, very widely defined, and 
clerical staff employed in shops shall be entitled to 
annual leave as prescribed by the award having applica- 
tion to shop assistants employed in the metropolitan area 
of Perth. The provisions of the Factories and Shops Act 
do not apply to the applicant, but they are part of the 
general context surrounding the industry in which he was 
employed. 

It is also a matter of some importance that I should 
mention at this stage that, irrespective of bonus, the 
applicant was to receive an annual salary of $25 000. It is 
also common ground that the applicant received a 
payment at the end of his employment. As already 
indicated the dispute is whether this amount was a bonus 
payment to which the applicant was entitled or whether it 
was something else which included annual leave 
payments. But as to the actual amount received by the 
applicant, he says it was $4 550, while counsel for the 
respondent, and according to part of the evidence 
brought by him, says that it was $4 500. The difference 
of $50.00 between these two amounts is something of 
considerable importance. 

Although the applicant received an annual salary of 
$25 000, he was paid at the weekly rate of $500. At this 
weekly rate the annual salary would be $26 000. 
However, the discrepancy of $1 000 is explained by the 
applicant who said it was agreed that it would be 
deducted from the bonus payout at the end of the year. 

The case was first listed for hearing before me in Perth 
on 12 March 1986. On the same day at a prehearing 
conference I adjourned the hearing at the request of 
counsel. There was still a possibility that the issues could 
be settled amicably and I wished to encourage that 
process. At the commencement of the hearing on 7 April 
1986, counsel for the respondent moved for a further 
adjournment to allow witnesses to be called from 
Sydney. I was told that the persons to be called were 
adamant that they should appear if it meant the 
difference between the applicant succeeding or not. 
Having regard for possible costs, more especially in the 
applicant's case should he be unsuccessful, and the time 
already elapsed since the application was lodged, as well 
as my own commitments, I decided not to allow the 
adjournment but that I would allow the admission of 
certain written statements. Counsel for the applicant 
raised no objection to the written material but he 
reserved his right to comment on its credibility. 
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As it turned out, one day was not sufficient to 
conclude the case and it was necessary to adjourn before 
local witnesses for the respondent were called. I was 
surprised when I learned on the next sitting day, 10 April 
1986, that the witnesses from Sydney were not being 
called. It is a fact of crucial importance, not known to me 
when the motion for adjournment was put on 7 April, 
that an agreement was reached on a payout of some 
$4 500 at a meeting in November between the applicant 
and two of the respondent's directors: Akin and 
Drummond. The directors are the authors of the written 
statements that I was asked to admit as evidence. 
Nothing was said by counsel for the respondent about 
the non appearance of these persons and in view of what 
counsel said on 7 April about them being adamant that 
they should attend, I think it is strange indeed that an 
opportunity provided by the adjournment was not taken 
to bring them in order that they be heard. I emphasise 
that on 7 April I placed no limitations on the length of the 
adjournment. And that counsel, in conversation with my 
associate, decided on 10 April as the next sitting day, I 
must say that the non appearance of these persons has 
influenced my thinking about the credibility of the 
evidence for the respondent. 

I think I can usefully shorten these reasons for decision 
if I deal first with the written statements of Akin and 
Drummond which are Exhibits A, B and C. 

In Exhibit A, Akin says, after mentioning an agreed. 
"salary package" of $25 000 per annum, that he agreed 
". . .the company would provide Des (the applicant) 
with a car as soon as finances would allow and a Bonus of 
three per cent of sales over 1 000 000 for the Osborne 
Park Store provided the store produced a profit of over 
50 000 and achieved GP (gross profit) of 34 per cent". 
He also said "I understood that a salary package of 
$25 000 per annum and as a director would include any 
holiday pay". He went on "The amount paid to Des of 
$4 550 was for Holiday Pay, severance and Bonus and 
was understood by Des to be full and final payment 
evidenced by his leaving the Company". I note that this 
statement is undated. 

The statement in Exhibit C is supplementary to that in 
Exhibit A. The date of Exhibit C is 4 April 1986 and 
amongst other things it says: 

Moneys of $4 550 were paid to Cavanagh as a 
result of mutual agreement. As stated in previous 
communications was not entitled to any bonus's 
even on the figures Les supplied as a bonus was only 
for Osborne Park and did not include Carrington 
sales figures and was subject to profitability. 

These $4 550 was paid for holiday pay bonus, sick 
leave etc . . . as total and complete severance. All 
parties understood this. Although not discussed on 
a separate issue the amount was made up of six 
weeks holiday plus loading at $500 per week. Plus 
approx 1 000 good bye money. 

Originally the agreed sum was $4 500. Cavanagh 
has either accepted $50.00 too much or has counted 
incorrectly. 

(My emphasis.) 

To say the least the contents of the two exhibits are 
open to serious contention. First of all the lump sum 
payment stipulated in both is $4 550. But this is the 
amount the applicant says was paid to him as a bonus. It 
was the respondent's case that the lump sum payment 
made to the applicant was $4 500. Akin's explanation is 
that the applicant has accepted too much or has counted 
incorrectly. That is an unacceptable explanation given 
that the difference between the parties as to the actual 
amount of the lump sum is a matter of primary 
significance in their arguments. I can understand Akin 
making an error in his first statement by simply confus- 
ing two figures which were at the centre of discussions 
and stating the wrong one. If that had been the case, all 
he needed to say was "I have made a mistake". Indeed he 
tries to shift the blame with a nonsensical statement. 

What matters, and what remains unexplained, is not that 
the applicant was wrongly paid an amount of money, but 
that Akin stipulated the amount due as $4 550. 

Next, Akin says he believed that a salary package of 
$25 000 per annum included annual leave payments. But 
this understanding is inconsistent with the case put for 
the respondent which was that there was "no dispute at 
all about entitlement to holiday pay" and that it was paid 
as part of a lump sum. On the basis of Akin's under- 
standing of the salary package, if the "agreed targets" 
were not reached and, therefore, the bonus not due, the 
lump sum payment made to the applicant is wholly ex 
gratia, and it is pointless to explain the greater part of it 
as being payment for annual leave. Akin revealed his 
understanding. Therefore, he should argue that the 
annual leave payment has already been received by the 
applicant as part of salary. What he implies is that the 
respondent allowed the applicant to receive annual leave 
payments twice. That is not a likely proposition. 

Finally, although — as I have just said — totally 
unnecessary, there is Akin's calculation of annual leave 
payments as part of the lump sum. This should be 
compared with the structure of the applicant's claim. 
Counsel for the respondent explained Akin's calcula- 
tions at page 77 of the transcript. He said "This was 
comprising six weeks' holiday pay and $1 000 or 
thereabouts as a lump sum gratuity to be paid to him to 
ease him out of the company. The calculation of that is 
approximating to what would have happened if one had 
worked out the $500 weekly pay and added to that 17 per 
cent loading for each of the weeks involved. By doing 
that the loading would have represented $510, which 
when added to the $3 000 would have been $10.00 short 
of the amount he would have received otherwise. So 
effectively what he received was $3 510 by way of holiday 
pay and an exact amount of $990 in the way of a lump 
sum payment to ease him out" (my emphasis). In his 
claim the applicant assumes that a loading of 17'A per 
cent is payable only on four weeks' leave accrued; his 
claim does not include a loading on pro rata payments in 
lieu of leave. This is consistent with the prescribed annual 
leave entitlements in the retail industry. 

A figure of $1 (XX) appears to be a reasonable round 
sum to ease the applicant out and $10.(X) difference either 
way would cause no real concern. But, of course, the 
greater the difference either side of $1 000 the less 
credible the explanation becomes. Indeed, when the 
standard llVi per cent loading is applied to only four 
weeks of salary the lump sum to ease the applicant out 
would be $1 150. On this result the explanation tends to 
absurdity, and a loading of 17 Vi per cent on six weeks' 
salary is reasonably open to the suggestion that it is a 
construction to avoid an obligation. 

Drummond says, in his statement in Exhibit B, "It was 
my firm understanding that the agreed moneys were a 
full and complete severance from Sports Unlimited, 
including any Holiday Pay, Bonus. This was clearly 
understood by all parties involved". Obviously this is 
intended to corroborate Akin's statements. But if Akin's 
statements are a construction to avoid an obligation, as 
suggested, Drummond's statement may have been 
drafted to facilitate it. 

The point of the foregoing is, that on the basis of the 
criticism made of Akin's statements, Exhibits A, B and C 
remain reasonably open to serious questions. Moreover, 
as a consequence of these unanswered questions, doubt 
about the value of the testimony of the witnesses called 
for the respondent can also be properly raised. In this 
respect, counsel for the applicant makes a valid point 
when he says that Mr Cicero, the respondent's new 
general manager, did not attend the November 1985 
meeting after all. Exhibits A, B and C, and not the 
testimony of Cicero and Cameron, constitute the 
mainstay of the respondent's case. 

Regarding the applicant, my impression of him was 
that he was a credible witness: a person with a sound 
knowledge of the wages and conditions of the classifica- 
tions of employees in the retail industry and one who 
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would not take up new employment with any company 
unless convinced of improved net advantages in terms of 
remuneration and long term employment security. He is 
prepared to work long hours according to the dictates of 
his position but he expects commensurate remuneration 
for his efforts. He makes calculated assessments of the 
remunerative advantages of positions available to him 
using the award entitlements of employees in the retail 
industry as the basis of his calculation. He is not a person 
likely to sell himself short. 

Part of the applicant's testimony related to the detail 
of calculations said by him to be agreed in connection 
with issues raised at the November 1985 meeting with 
Akin and Drummond. He produced a page of notes 
showing, amongst other things, how he arrived at a 
bonus figure of precisely $4 550.98 based on three per 
cent of sales above $960 at 30 June 1985 (Exhibit 1). He 
explained each step in the calculation and he was 
subjected to cross examination on what he said. In my 
opinion he was not discredited. Furthermore, I find most 
unlikely the suggestion that Exhibit 1 was prepared after 
the event by a process of working backwards from the 
figure of $4 550. 

In my opinion the applicant is a person most likely to 
take notes of the kind in Exhibit 1 during important 
meetings and I accept Exhibit 1 and the applicant's 
explanations of it as the best evidence of the details of the 
issues agreed during the November meeting. 

Having accepted Exhibit 1 as a record of agreement it 
follows that the applicant's account of the original agree- 
ment in March 1984 is also the most likely. This finding is 
also supported by the testimony of the two witnesses 
called on the applicant's behalf. 

During his reply counsel for the applicant addressed 
me on the burden of proof and also on the assistance 
available to me in deciding the weight to the written 
statements tendered on behalf of the respondent 
according to section 79 (D) of the Evidence Act. I find his 
submissions persuasive and I have taken them into 
account. 

With regard for the foregoing I find that the salary, 
bonus, annual leave and fringe benefits that went with 
the position of general manager held by the applicant 
were as he stated them to be. Furthermore, that at the 
meeting with Akin and Drummond it was agreed that he 
would be paid a bonus of $4 550. He has received this 
amount but is yet to be paid his entitlement in lieu of 
annual leave. 

I am prepared to make an order requiring the respon- 
dent to pay the applicant an appropriate sum of money. 
However, this should not be the amount claimed. I 
believe the applicant is not entitled to claim payments in 
lieu of annual leave at the rate of $500 per week, but that 
they should be based on a weekly salary of $480.77 which 
is the weekly rate of an annual salary of $25 000. 
According to my calculation the applicant's claim should 
be reduced to $3 221.16. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1185 of 1985. 

Between Desmond Royce Cavanagh, Applicant and 
Sports Unlimited, Respondent. 

Order, 
HAVING heard Mr P.G. Creighton (of Counsel) on 
behalf of the applicant and Mr G.G. Wells (of Counsel) 
on behalf of the respondent the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the respondent pay to the applicant the sum 
of $3 221.16 in full and final settlement of the claim. 

Dated at Perth this 6th day of May 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 915 of 1986. 

Between Hector V. Coffey, Applicant and Regent 
Driving School, Respondent. 

Order. 
HAVING heard the applicant in person and Mr F. Tyrer 
on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under section 27 (1) (a) (i) 
and (ii) of the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 23rd day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1054 of 1985. 

Between Brenda Gresty, Applicant and Gandy Timbers 
Pty Ltd, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 24th day of April 1986. 

Mr C. Panizza on behalf of the applicant. 
Mr B.D. Williams on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979. Mrs Brenda Gresty (the applicant) makes 
claims amounting to $6 733.86 upon Gandy Timbers Pty 
Ltd (the respondent) in connection with alleged non 
payment of salary entitlements and money in lieu of 
annual leave. In addition she claims 20 per cent of the 
above amount as interest earned on the money by the 
respondent. 

The applicant entered employment with the 
respondent in a clerical capacity governed by the Clerks 
(Timber Workers) Award on 31 July 1979. In May 1981 
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she was, unsuccessfully, an applicant for the position of 
Accountant but later in that month she accepted a 
salaried position on the sales staff and was paid monthly. 
Upon the resignation of the Accountant in March 1982 
she was assigned the greater part of his duties which she 
continued to perform until her resignation in January 
1985. 

The applicant resigned following an absence for 
sickness during the greater part of January. She received 
no salary during this period notwithstanding her 
expectation that salary would be paid into her bank 
account as was normally done. Upon enquiring from the 
respondent why she had not been paid during her 
absence she was told that she had already received paid 
leave in excess of entitlements. She disagreed with the 
respondent and resigned on the ground of alleged 
wrongful actions on the respondent's part. 

I have decided to deal first with that part of the claim 
relating to salary and I commence with an outline of the 
reasons behind it. 

In mid 1982, because of a serious downturn in the 
respondent's trading position due to a general economic 
recession, an agreement was reached between the 
respondent and the relevant union on reduced hours and 
wages for the respondent's wages employees. The length 
of the working week was reduced from five to four days 
with a corresponding reduction in wages. With this 
agreement in place the respondent then obtained the 
consent of each member of the salaried staff that salaries 
would be reduced by one-fifth. But salaried staff were 
expected not to reduce their hours of work. 

The dispute between the applicant and the respondent 
concerns the form of the agreement. The applicant 
claims that while she agreed to a salary reduction she did 
so on the clear understanding that salary forgone during 
the difficult trading period would be repaid. She did not 
say how or when it would be repaid, but in support of her 
claim she relied on the testimony of Gerald Graham Hall 
who was at the time the respondent's Jardee Mill 
manager. Mr Hall testified that the salary reduction 
agreement entered into between himself and the 
respondent was of the kind described by the applicant 
and that he too understood that salary forgone would be 
repaid. The applicant's claim is denied by the 
respondent, which says that all of the salaried staff 
agreed to salary reductions of one-fifth without mention 
of replayments and that no exception was made of the 
applicant. 

At this stage I should say that I glean from the evidence 
overall that the respondent's salaried staff was six in 
number: two brothers Gandy, Mr Corbett (the manager) 
and his wife, Mr Hall and the applicant. 

Throughout her testimony the applicant was adamant 
that the agreement between herself and the respondent 
was that salary forgone during the difficult trading 
period would be repaid. She said she could not really 
afford to accept a reduction in salary but she agreed 
because the manager (Mr Corbett) had told her that 
without accepting a reduction she could no longer be 
employed. She understood the respondent's problem to 
be insufficient cash flow, but Mr Corbett mentioned the 
respondent's assets and had said that he was sure things 
would return to normal. He also said that when the cash 
flow picked up salary forgone would be repaid. 

Asked whether there was anything else that might have 
occurred at the time which confirmed in her mind that 
forgone salary would be repaid the applicant referred to 
a conversation with Mrs Corbett (the manager's wife) 
during which a comment was made that the money 
involved was like money in the bank. She also said that in 
April 1983 her father-in-law died. She rang Mr Corbett at 
his home requesting payment of some of her backpay — 
apparently the money was required to enable her 
husband to return to England for the funeral and to 
attend to family business. She said that if she did not 
believe the money was to be repaid she would not have 
made the request. She also said she did not ask for a loan. 

Asked why she made no enquiry about repayment of 
salary forgone between December 1983, when full salary 
was restored, and the date of her resignation, 31 January 
1985, the applicant explained that she knew the company 
was operating on a large overdraft. She went on to say 
that by 31 January 1985 the overdraft had been reduced 
by a large amount and that when she left the cash flow 
had been restored. 

During cross examination the applicant was asked why 
she did not ask for repayment of salary forgone when full 
salary was first reinstated. She explained that the 
position had only just picked up and that she did not wish 
to push the point at that stage. Asked about her attitude 
between the date of full salary reinstatement and date of 
resignation the applicant answered by saying that either 
way — whether in financial trouble or not — the 
respondent should pay. 

The applicant was also asked during cross examination 
whether she knew that other salaried employees had not 
been repaid forgone salary. She answered by saying that 
apart from herself and Mr Hall (the Jardee Mill 
manager), Mr and Mrs Corbett were the only other 
persons involved. I take her answer to be "yes". 

Mrs Corbett is a secretary employed by the respon- 
dent. During her testimony she said ". . . we were all 
asked — or told, that we would have to reduce our 
salaries by one-fifth. We didn't really have an idea we'd 
get it back at all". 

Regarding the conversation mentioned by the appli- 
cant wherein it was claimed to have been said that 
forgone salary was like money in the bank, Mrs Corbett 
had a different recollection. She said "We were discus- 
sing how we would like to have that extra money, and she 
was saying that it would have been very handy for her. I 
said 'yes, it would be very handy for me, too, because I 
have a lot of commitments'. That was all the conversa- 
tion was about". 

Mr Corbett gave the following explanation of events 
leading to salary reductions: 

The building industry, indeed the economy, 
perhaps even of the nation, took a downturn 
mid-1982. This was manifest in our sales records and 
has subsequently been manifest throughout various 
industry company sales records. We adopted the 
strategy, with the union's blessing, of asking the 
main body of our employees at Jardee if they would 
accept a four day week for four days' pay, with a 
view to in fact keeping a pot boiling situation to 
come out of the difficulty. The union agreed to this 
— in respect to Bayswater each of our employees 
agreed to this, and therefore it was implemented 
from an employee standpoint. It was then felt that if 
the employees could take a knock in their remunera- 
tive package, the staff should also be able to make 
some contribution or demonstration to this effect 
and, yes, all the staff — and that means the Gandys 
and the Corbetts — agreed to this. There were two 
people left to talk to and they were Hall and Gresty. 

(Transcript at page 100.) 

Mr Corbett also said that the applicant accepted a 
salary reduction at the time without question; and that it 
was not until two months had elapsed on reduced salary 
that she complained of having some difficulties. The 
applicant was then told that the whole organisation was 
working on a four-fifths basis and she could not expect 
to be the one exception. 

With regard to the phone call during which the appli- 
cant made the request that she be allowed some of the 
salary to be repaid, Mr Corbett said he told her "straight- 
away" there was no money available which she could 
claim. He said to her "there is no pool that we are 
accumulating. I don't know why you are bringing this 
up, but if your husband has to get on a flight, let me 
come into the office this morning and we will work 
something out". 
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Mr Corbett said that apart from the request made 
during the telephone call the applicant had never asked 
for salary repayment before the day she resigned. He was 
then asked whether the applicant would "have been in a 
position, on a general basis, to assess what the 
company's cash flow position was". He answered by 
explaining that while to the casual observer this may have 
appeared so, other financial and stock transactions were 
important and the applicant "wasn't privy to those 
detailed affairs". He went on: "she only knew what was 
in the bank from time to time, and in fact — leaving aside 
cash flow — Mrs Gresty in October — in the four months 
to October 1984 — in the two months to August 1984, 
produced for me a profit and loss statement that showed, 
in the year commencing July 1984, that we were on the 
profit track once again. The company was doing very 
well four months into the financial year let alone 12 
months". Finally, he was asked: "So in effect it would 
have been some time in 1984 when from her view, 
following her logic, the company was back on its feet or 
whatever?" To which he answered "Yes, indeed". 

Overall the respondent has made a case which invites 
me to conclude that with her knowledge of cash flow and 
profit in 1984, it is more likely than not that the applicant 
would have claimed what she thought she was entitled to 
at some time before her resignation. That she did not 
make such a claim is the mainstay of a case to show that 
there is no preponderance of probability of an agreement 
in the form she claims it was made. However, the 
testimony of Mr Corbett and the applicant regarding the 
telephone conversation reveals that at that stage the 
applicant understood that salary forgone was to be 
repaid. Therefore, it is not open to be said, as the 
respondent's case implies, that the applicant invented a 
story about salary repayment expectations when she 
resigned. The fact is she had this understanding some 
nine or 10 months after an arrangement was entered into. 
Moreover, this understanding is revealed by the 
testimony of both persons in a way which raises the 
probability of an agreement in the terms the applicant 
says it was expressed. 

In the light of this revelation the testimony of Mr Hall 
is very important. He said that he agreed to a reduction in 
salary. He knew the position at the Mill. A lot of people 
would be worse off than he and he was prepared to go 
along with them. He said that the salary agreement was 
orally made but he insisted that "the money was to be 
laid aside until business picked up and then it would be 
repaid". During cross examination he admitted that he 
never claimed his salary forgone and he also said that he 
was aware of the applicant's desire to pursue her claim. 
Apparently she had spoken to him about it on the tele- 
phone and asked him to be a witness on her behalf. He 
said he would be reluctant. I note that he was summoned 
to attend the hearing before me and I take this into 
account. The fact is that while he was a reluctant witness 
he testified in the applicant's favour on the crucial issue. 
I remain unable to say why he made no salary claim 
against the respondent but this does not cause me to 
think he was being untruthful about the salary agreement 
he had with the respondent. 

I have no complaint about Mrs Corbett as a witness, 
and I note that there is conflict between her account and 
that of the applicant regarding the evidence of the 
conversation between them on the salary issue. In the 
final analysis I do not think this an important point. Of 
greater importance is the fact that her testimony and that 
of Mr Corbett is consistent on the issue of salary. I note 
her statement about all being "asked — or told" of the 
need to reduce salaries. Considering this in the light of 
Mr Corbett's evidence regarding the circumstances in 
which the decision to reduce salaries was originally made 
and then later conveyed at different times to Mr Hall and 
the applicant, I form the impression that Mrs Corbett 
was told immediately of the decision affecting the 
Gandys and the Corbetts and that Mr Corbett was then 
left with the task of obtaining an agreement from Mr 
Hall and the applicant. Of course it was in the 

respondent's interests to have these two agree with the 
arrangement applied to the Gandys and the Corbetts but 
whether they did so cannot be attested to by Mrs Corbett, 
for obvious reasons. Moreover, when she said she under- 
stood that she would not be repaid salary forgone she was 
telling the truth about what she knew as it affected her. 

As I have said, Mr Corbett had the task of obtaining 
an agreement on salary reduction from Mr Hall and the 
applicant. Although it is plain that these two are salaried 
staff, their exclusion from the meeting at which the 
salary decision was made allows the conclusion that they 
are considered different in status from the Gandys and 
the Corbetts. Nevertheless, Mr Corbett had the task of 
convincing them that they had to accept a 20 per cent 
salary reduction without a corresponding reduction in 
their hours of duty. He did say that in the applicant's 
case there was some reduction in the intensity of the 
applicant's workload, but that is entirely beside the 
point. She was ready and available for duty during her 
usual hours of employment and that is all that matters. 
The element of equality of sacrifice so obviously implied 
in the respondent's case, is not real by comparison with 
other salaried staff or with wages staff. In the 
circumstances the reasonable assumption is that Mr Hall 
and the applicant would not agree to a straight salary 
reduction. 

Having considered all of the evidence concerning the 
applicant's claim for repayment of salary forgone during 
the period of economic downturn, I conclude that the 
applicant has successfully made out a case against the 
respondent. 

The applicant's claim for payment in lieu of annual 
leave entitlements rests upon the assertion that she has an 
entitlement to annual leave benefits as prescribed by the 
Clerks (Timber Workers) Award notwithstanding the 
fact that her work was not award regulated. This claim is 
disputed by the respondent which says that an arrange- 
ment has always applied whereby annual leave entitle- 
ments prescribed by the award were allowed and availed 
of by the applicant in the form of paid sick leave and that 
at the time of her resignation the applicant had received 
in excess of her total paid leave entitlements. 

It is evident that the applicant did not enjoy good 
health and that early in her employment she entered into 
an arrangement of the kind mentioned. However, she 
claims that on 31 October 1981 this arrangement was 
abandoned and from that day onwards her annual leave 
entitlements were strictly as per the award and not 
capable of being used for sick leave purposes. Accord- 
ingly, she claims that all annual leave entitlements not 
availed of in the form prescribed by the award must now 
be accounted for by payment in lieu thereof. 

I am satisfied that the applicant did take paid leave in 
excess of her combined sick and annual leave entitle- 
ments before she resigned. This aspect of the evidence 
was anticipated by the applicant with the proposition 
that the bulk of all paid leave taken by her was sick leave. 
It was her case that paid leave taken in excess of pre- 
scribed sick leave entitlements was accounted for in the 
many hours spent necessarily performing her work 
outside normal office hours. The evidence reveals that 
the applicant was a loyal and conscientious employee 
who was in the habit of completing work at home with 
the respondent's approval. She often worked during her 
lunch hour and regularly worked overtime. Indeed, it is 
clear from Mr Corbett's testimony that he expected the 
applicant to take work home to be completed. But he did 
say that it was "never asked, or solicited, or commanded 
to take work home to make up time". He also said that 
he had a discretionary power to allow more paid leave 
than prescribed by the award and I take that to be in 
consideration of work performed outside of office 
hours. 

I am not impressed with this part of the applicant's 
case. It is not in character with my overall impression of 
the relationship between the applicant and the 
respondent before the applicant's resignation. I have no 
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doubt that an excellent relationship always existed and I 
note that it was ended not by decision of the applicant 
but at her husband's insistence. I believe that the 
relationship was of a close kind in which the early 
arrangement regarding total paid leave entitlements was 
more likely to continue than be abandoned. 

It is with this impression that I accept the testimony of 
Mrs Corbett and the documentary evidence she attested 
to. 

Having considered all of the evidence and the sub- 
missions regarding the applicant's claim for payments in 
lieu of annual leave entitlements, I find that the claim is 
not sustainable and is, therefore, dismissed. 

Finally, this is not the kind of case in which compen- 
sation is awarded and, accordingly, that part of the 
applicant's claim concerning interest is also dismissed. 

The parties are asked to advise me of the amount of 
money due to the applicant as repayment for salary 
forgone during the period in question. I will then make 
an order in the applicant's favour in respect of this issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 262 of 1986. 

Between Jefferey Alexander Hebb, Applicant and 
Australian Outdoor, Respondent. 

Order. 
HAVING heard the applicant in person and Mr Van 
Beem on behalf of the respondent, and after a con- 
ference between the parties, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 16th day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1054 of 1985. 

Between Brenda Gresty, Applicant and Gandy Timbers 
Pty Ltd, Respondent. 

Order. 
HAVING heard Mr C. Panizza on behalf of the appli- 
cant and Mr B.D. Williams on behalf of the respondent 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the respondent pay to the applicant the sum 
of $4 075.86 in full and final settlement of this 
claim. 

Dated at Perth this 5th day of May 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 558 of 1985. 

Between Melaine Harris, Applicant and Peter Matthews 
trading as Tritravel, Respondent. 

Order. 
HAVING heard Ms Melaine Harris on her own behalf 
and there being no appearance by the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and having 
considered the evidence, hereby orders:— 

That the Respondent pay to the Applicant the 
sum of $291.28 within 21 days of the date of this 
Order. 

Dated at Perth this 9th day of May 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 66 of 1986. 

Between George Robin Hyde, Applicant and Frank 
Ballato and Paul Roberts, Respondents. 

Before Mr Commissioner J.F. Gregor. 
The 7th day of May 1986. 

The applicant appeared in person. 
The respondents appeared in person. 

Reasons for Decision. 
THE COMMISSIONER: The applicant, George Robin 
Hyde, alleges that a contract of employment existed 
between him and the respondents, Frank Ballato and 
Paul Roberts, during the period 1 January 1985 to 22 
August 1985. The contract had been terminated on 22 
August 1985 and the applicant alleges that a sum of 
$5 946.39 is owing to him as a contractual benefit arising 
out of the contract of service between him and the 
respondents. 

Both of the respondents deny that at any time a 
contract of service existed between them and the appli- 
cant, either as individuals or in respect of any company 
they may have been involved with during the material 
period. Therefore it devolves upon the Commission to 
discover whether the contract of service existed and 
therefore whether there is jurisdiction to hear this claim. 

The applicant seeks support for his argument by the 
production of a document which purports to be the 
heads of agreement between Frank Ballato and himself. 

The document provides inter alia: 
1. Frank Ballato to purchase the company shell of 

Cimencon Pty Ltd for the sum of $1 000 effective 
from 1 January 1985. 

2. All past, present, and future liabilities to be 
paid by the said Frank Ballato. 

3. $38.00 per week to be paid to George Hyde for 
incidental expenses such as petrol etc. 

4. Agreed sum to be paid on an hourly basis for 
certain duties to be paid in addition to item No. 3 the 
duties to promote and establish export markets, in 
the first instance per phone and telex machine 
operations, and arrange pricing and shipping 
documentation to be undertaken by Esmat 
Holdings Pty Ltd. 

The document is then signed by Frank Ballato and 
George Hyde, the signatures are not witnessed. There is 
no indication that the document has been executed under 
seal or that it has been subject to assessment pursuant to 
the Stamp Act (1921-65). 
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In respect of the involvement in the issue of Paul 
Roberts it is clear from the heads of agreement that he 
has no involvement in the matter. His name is on the 
document beside the space left for a witness to sign but 
no signature appears. Mr Roberts denies any involve- 
ment whatsoever with Mr Hyde as his employer and says 
his only association with him has been on a professional 
basis as a company secretary. 

On the evidence Mr Roberts is not a respondent in this 
matter and it remains to examine the position of Mr 
Ballato, the remaining respondent. 

The evidence is that Mr Ballato undertook to purchase 
from Mr Hyde a company known as Cimecon Pty Ltd. 
The object of the heads of agreement was to achieve this. 
Apparently Mr Ballato did pay the money prescribed in 
item No. 1 of the heads of agreement but the transfer of 
the company to him never took place. The form of the 
document gives rise to some doubts concerning its 
standing as a contract. Paragraph 4 sets forth a duty to 
be performed by a company known as Esmat Holdings 
Pty Ltd, that duty to be performed on an hourly basis. In 
his evidence, Mr Hyde says that company is his company 
and the contract should therefore, by implication, be 
understood to be a contract between himself and Frank 
Ballato. There is absolutely no evidence to support this 
proposition. On the face of it the words of the heads of 
agreement purport to create a relationship between the 
parties and Esmat Holdings Pty Ltd in respect of work to 
be done. In no way could this be said to create a contract 
of service for the purposes of the operation of the 
Industrial Relations Act 1979 and is therefore not 
enforceable in this jurisdiction. I find that the applicant 
has not established that either Paul Roberts or Frank 
Ballato are properly named as respondents to this 
application and it will be dismissed for want of 
jurisdiction. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 66 of 1986. 

Between George Robin Hyde, Applicant and Frank 
Ballato and Paul Roberts, Respondents. 

Order. 
HAYING heard the applicant in person and the respon- 
dents in person, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 7th day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1080 of 1984. 

Between Raymond Francis Jeffery, Applicant and 
Phosphate Mining Company of Christmas Island 
Limited, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 14th day of April 1986. 

Mr R.F. Jeffery in person. 
Mr D.H. Schapper (of Counsel) on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The Respondent as its name 
suggests is and was at all material times engaged in the 
business of mining phosphate rock on Christmas Island. 
The Applicant was employed by the Respondent as its 
Personnel Manager on the Island from 25 May 1982 until 
13 August 1984. In that capacity he was responsible to 
the Respondent's chief executive "for all personnel and 
municipal functions relating to the operations of the 
company". The personnel functions involved inter alia, 
management of the Respondent's industrial relations 
activities and training and development of its staff. The 
municipal functions included superintending housing 
and associated services, community facilities, a 35 bed 
hospital and schooling. 

The Respondent terminated the Applicant's employ- 
ment allegedly because he became "surplus to (its) 
requirements". In short the Respondent says he had 
become redundant as the result of their economic 
liability and in particular as a result of an administrative 
restructuring recommended by PA Management Consul- 
tants. At the time the Respondent was losing 
approximately $1 million per month and had decided to 
reduce its workforce by 450 by voluntary redundancies. 
The Applicant was paid $49 220.90, less some adjust- 
ments, on termination. The payment included six weeks' 
salary in lieu of notice, accrued annual and sick leave, 
provident fund entitlements, an ex gratia payment 
equivalent to approximately three months' salary and 
$6 295 for "loss of employment". 

The Applicant denies that he was dismissed for the 
reasons stated. He alleges that he was dismissed because 
of "union and political pressure". He says that he "was 
sacrificed on the alter of political and industrial 
expediency and that the Respondent has tried to disguise 
its cowardly action in the cosmetic shroud of redundancy 
rather than admit the embarrassment of having achieved 
industrial peace at any price". Not surprisingly he claims 
that his dismissal was "unlawful, harsh, unjust, unfair, 
unconscionable and unreasonable". Consequently he 
instituted these proceedings seeking relief under section 
29 (2) of the Industrial Arbitration Act, now section 29 
(b) of the Industrial Relations Act. Originally he sought 
re-employment on terms which amounted to reinstate- 
ment. He and the Respondent now agree that is not in the 
circumstances a realistic option, although I suspect they 
do so for quite differing reasons. The Applicant now 
simply seeks compensation in the order of $486 847 net 
after tax. 

The Respondent's case was that the only reason for the 
Applicant's dismissal was redundancy. It concedes that if 
that is found not to have been the case then it follows that 
he was dismissed without reason. In the circumstances 
the issues relevant to these proceedings are really quite 
simple, although their resolution is perhaps not so 
simple. The Applicant contends that he had a contract of 
employment with the Respondent for a period of "at 
least 10 years". His case is that his termination was in the 
circumstances both unlawful and unfair. His claim for 
compensation is based on the contention that his 
contract was terminated some seven years and 40 weeks 
prematurely. The Respondent denies that the Applicant 
was employed on such terms claiming that his hiring was 
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for an indefinite period terminable on reasonable notice. 
It suggests that six months was in the circumstances 
reasonable notice and he was paid the equivalent of that. 

The Applicant told in great detail a litany of' 'personal 
anguish and discomfort" suffered by himself and his 
wif e as he endeavoured to'' adopt the mantle of being the 
company's conscience" and uphold management pre- 
rogatives in the face of attempts by the Union of 
Christmas Island Workers and by Government to 
subvert the role of management. His story contained 
allegations of harassment of himself and his wife by 
union officials; of intimidation by politicians including a 
Minister of the Crown; of breaches of the statutory duty 
by the Respondent's directors; of staff disloyalty and of 
incompetence, if not corruption, on the part of one of 
the country's better known firms of management consul- 
tants. The relevance of much of the story to these pro- 
ceedings is questionable and was told, I suspect, at the 
expense of detailed evidence and argument on the issues 
relevant to a proper determination of these proceedings. 

Despite the Applicant's refusal to confine himself to 
the issues and his obvious bitterness to those whom he 
saw as the Respondent's masters, I am satisfied on 
balance that his evidence to the extent it is relevant is 
substantially reliable. No useful purpose is to be served 
by repeating his story in detail. It is sufficient to say that 
he did not have a happy time on the Island. He believed 
that the Union of Christmas Island Workers and, in 
particular, its general secretary Mr Bennett, had too 
much power. He set out to see that the Respondent re- 
established and maintained its management preroga- 
tives. In so doing he incurred the wrath of the Union to 
the point where its members refused to recognise his 
authority and interfered with his person and property. 
This breakdown of relations reached the point where at 
times the Respondent's chief executive thought it in the 
interests of the Applicant and the Respondent that he 
should work from home. Finally, he was ordered off the 
Island by the Respondent. At first he refused to go 
insisting on what he saw as a contractual right to remain 
and a need for someone to be the Respondent's 
conscience. Ultimately, he agreed to leave on the 
condition that he was transferred to the Respondent's 
Perth office as Consultant (Organisation and Human 
Resource Development) with all his Island employment 
benefits and only when satisfactory arrangements could 
be made for conveying his wife's dog "Kinky" to Perth. 
He finally left the Island on 13 July 1984 and travelled to 
Perth via the Philippines on annual leave. He arrived in 
Perth on or about 14 August to find a letter waiting for 
him at his hotel indicating that he was surplus to the 
Respondent's requirements and notifying him of his 
dismissal. 

Despite the Respondent's contention, I do not accept 
that the Applicant's services were in fact surplus to the 
Company's requirements or that he was otherwise 
redundant. Rather, I consider the true position to be that 
the Applicant's continued employment became an 
embarrassment to the Respondent and it considered his 
continued employment therefore undesirable. It is 
undoubtedly the case that management consultants did 
recommend that there be a restructuring of the 
Respondent's management organisation and there 
appears to have been good reason for it. Furthermore, I 
accept the evidence of Mr Edwards, the Respondent's 
executive director at the time of the Applicant's 
dismissal, that with the coming of political "normali- 
sation" for the Island on 1 October 1984 many of the 
municipal responsibilities attaching to the Applicant's 
position would be assumed by the Federal Government. 
However, the fact is that within the proposed new 
restructuring there was to be a personnel superintendent. 
Moreover, the Respondent advertised for a new 
personnel and industrial relations manager early in 
March of 1984, not long before the Applicant left the 
Island, which does not suggest there was not a need for 
the continued existence of the position. Mr Edwards 
suggested that there was not a position in the structure at 

the Applicant's level, but it seems first Mr Edwards and 
then the assistant general manager assumed the tasks. It 
was suggested too that there was no longer a need for 
senior industrial relations personnel in the Perth office, 
but that was not the true task for which the Applicant 
was employed. The uncontradicted evidence suggests 
that the previous Chief Executive had been instructed 
against his wishes to dismiss the Applicant if he would 
not volunteer for redundancy, and I think it a little too 
coincidental that he was made redundant when he was. 
There is much evidence to support the Applicant's con- 
tention that he was dismissed in effect because he made 
life too difficult for the Union. His inability to get on 
with the Union and any resultant incapacity thereby 
effectively to perform the task of superintending the 
Respondent's industrial relations, was expressly not an 
issue raised by the Respondent in these proceedings. 

Given that his employment was not terminated for any 
shortcomings in work performance and given that, as I 
find, his services were not redundant, it follows as 
Counsel for the Respondent properly acknowledged, 
that he was dismissed "without reason". In those 
circumstances quite apart from any other consideration, 
the conclusion that the dismissal was unfair is almost 
inescapable [c.f. The New South Wales Independent 
Teachers' Association v. St Aloysius College (1947) 46 
AR (NSW) 91]. That conclusion is however reinforced 
when regard is had to the fact that shortly before the 
Applicant finally left the Island, the parties concluded a 
written agreement setting out the terms and conditions of 
his transfer to Perth. Inter alia, that agreement expressly 
provided that his transfer was to be seen as temporary 
and for renegotiation prior to 30 September 1984. The 
Respondent thus gave every indication of intending to 
maintain the Applicant in its employ despite the existence 
of the recommendations to restructure the Respondent's 
management personnel. Yet barely one month later the 
Applicant was dismissed on the grounds of redundancy. 
To his credit the counsel for the Respondent 
acknowledged that the dismissal was somewhat 
"abrupt" and carried out in less than ideal circum- 
stances. He submitted however that the termination 
payment of approximately $49 000 ameliorated any 
unfairness. 

Fundamental to the Applicant's claim is his contention 
that he was guaranteed employment for at least 10 years 
and it is necessary to ascertain the terms on which the 
Applicant was employed. Ironically, the Applicant was 
initially persauded albeit informally to work for the 
Respondent by Mr Edwards, who was at all material 
times a member of the Respondent's Board of Directors. 
That was early in 1981 when the Applicant was employed 
by Cliffs Western Australian Mining Company Ltd as its 
Manager Personnel and Industrial Relations Services. 
Later that year he spoke to the agents engaged by the 
Respondent to assist in finding key personnel about the 
Respondent's activities and about his industrial relations 
prowess. The Applicant was informed that the 
Respondent's mine had a life of "10 to 12 years". That 
time span meant that the Applicant's desire for a job 
which enabled him to work until he was 60 could be met. 
The Applicant was invited to make advance application 
for the personnel management position which was soon 
to be advertised by the Respondent. Early in 1982 the 
position was advertised and applications to fill it invited. 
The Applicant was interviewed by a Mr Goodwin on 
behalf of the agency. He said he told Mr Goodwin of his 
"requirement for life of mine employment" and that he 
understood from his previous discussions with the 
agency "that this was in the order of 10 to 12 years". It 
seems Mr Goodwin did little other than confirm the 
previous representations made by the agency to the 
Applicant. Subsequently, on 9 March 1982 at the Perth 
Airport, the Applicant was interviewed by Mr Houston 
the Respondent's Chief Executive. That interview 
covered mainly industrial relations matters and no 
mention was made of the working life of the mine. A few 
days later the Applicant was verbally advised that his 
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application had been successful and on 19 March 1982 he 
was sent a letter from the Respondent, written by Mr 
Houston, formally offering him the job. That letter 
detailed amongst other things the salary and conditions 
attaching to the job. No mention was made of the period 
of hiring nor of the notice required to terminate the 
employment. A day later and again shortly thereafter, 
news reports published in "The West Australian" 
suggested that the life of the mine might be shorter than 
10 to 12 years. This "disturbed" the Applicant. He rang 
the Respondent's Perth office and indicated to its Perth 
Manager, Mr Elliott, that there were some matters he 
wished to clarify in relation to the position offered him. 
He was informed that Mr Houston was eagerly waiting 
an answer to the offer. The Applicant undertook to wait 
on Mr Elliott but as the events transpired he was not 
available. Another of the Respondent's employees was 
assigned to see the Applicant but the Applicant regarded 
him as too junior to discuss the matter. The Applicant 
was, however, reminded of the sense of urgency felt by 
the Respondent in having an answer to its offer. He 
therefore prepared the following note to be sent by the 
Respondent's Perth office to Mr Houston at Christmas 
Island:— 

Delighted to accept your offer. Arranging 
medical/dental examinations. Unable to see R. 
Elliott today. Written acceptance of offer follows. 
Resignation will be effected on receipt of advice that 
medical/dental is OK. Currently see second or third 
week of May as commencement timing. Regards 
Jeffrey. 

That message was sent by telex to Houston from the 
Respondent's Perth office that day, 29 March 1982. At 
the same time the Applicant left a message for Mr Elliott 
that he would not be resigning from his job until he and 
his wife had met the Respondent's medical requirements 
stipulated as a condition of its offer. 

On or about 1 April 1982 the Applicant saw Mr Elliott 
at the Respondent's Perth office, gave him the medical 
reports he had obtained and also told him that he "had 
some concern with the letter of job offer" and wanted to 
see Mr Houston "before he proceeded any further". 
Despite an invitation in the letter of offer to discuss any 
matters which concerned him with Mr Elliott he did not 
feel under any obligation to do so since his negotiations 
had been with Mr Houston. Nor did he feel he had done 
anything but give "a qualified/conditioned acceptance" 
to "a qualified/conditioned offer" and regarded the 
question of his employment by the Respondent as still the 
subject of negotiation. He says he and Mr Elliott parted 
on the basis of "me being adamant that I would do no 
more re the job offer until I had Elliott's letter and I had 
seen Houston 'eye to eye' about the job offer terms that 
concerned me". 

The Applicant saw Mr Houston by arrangement on 6 
April 1982 and told him of his concern about the 
newspaper reports. He said he had impressed on the 
employment agency ' 'that (he) was not interested in any- 
thing that wouldn't see me working at least until I was 60 
and that they had assured me of a long life with the mine 
of 10 to 12 years". Mr Houston indicated, the Applicant 
says, that with a proper blending of the mine's reserves 
they would last for at least 10 years. The Applicant then 
says he put to Mr Houston ' 'can I take it as read then, Mr 
Houston that you are guaranteeing me employment for 
at least 10 years?". He said Mr Houston replied "well, 
er, um — yes, yes you could say that". Thereupon, so far 
as is material, he informed Mr Houston that the only 
reason he did not earlier "formally accept the job offer 
was because of my worry about security". Following Mr 
Houston's statements "guaranteeing me employment 
for at least 10 years, this worry regarding security no 
longer existed''. The Applicant then handed Mr Houston 
a letter relevantly in the following terms:— 

It gives me great pleasure to accept the offered 
position of Personnel Manager. 

The terms expressed in your 19 March 1982, 
Letter of Offer and the provisions expressed in the 
attached General Conditions of Employment, are 
acceptable and very generous. 

None of that evidence was contradicted. However the 
Respondent adduced evidence to indicate that it was not 
until November 1982 that the Respondent determined 
that the mine had a working life of 10 years. At the time 
of the Applicant's engagement the Respondent was 
operating on an estimate made in 1979 of a working life 
of eight years. In the circumstances the Respondent 
submitted that it was not likely that Mr Houston would 
make the estimate and give the undertaking indicated by 
the Applicant. Evidence was also given that no other 
employee was employed on a basis such as that claimed 
by the Applicant and nor did Mr Houston have the 
authority to enter into such a contract. Furthermore, it 
was said by the Respondent to be remarkable that the 
Applicant who had presented as an individual concerned 
with detail and who had made extensive notes of many of 
the conversations he had throughout his working life 
with the Respondent, did not take the trouble to evidence 
the undertaking in writing. It was said too that the 
Applicant's claim for a sum in excess of half a million 
dollars was so unrealistic as to bring into question his 
credibility at large. 

There is much to be said for the Respondent's 
submission, but after considerable consideration I can 
only say that I am satisfied on balance that what the 
Applicant has said accurately records the events as they 
led to his employment. It has to be acknowledged that 
there is other evidence which suggests that on occasions 
when Mr Houston might have denied the existence of an 
undertaking of the kind mentioned by the Applicant he 
did not do so, but rather his conduct suggests he 
acknowledged the existence of the same. 

Counsel for the Respondent further argued that even if 
the Applicant was given such an undertaking it could not 
form part of the contract between the Applicant and the 
Respondent since that contract was completed by the 
telex of 29 March 1982. In essence his submission was 
that the negotiations concerning the Applicant's 10 year 
employment occurred after the contract had been 
entered into and thus could not form part of it [c.f. 
Cranleigh Precision Engineering Ltd v. Bryant (1964) 3 
A11ER 289], Whilst I do not accept that the Applicant's 
analysis of this question is entirely accurate, I do 
consider that the contract was not completed until 6 
April when he produced his "letter of acceptance". 

It is trite law that an acceptance is a final and 
unqualified expression of assent to the terms of a given 
offer. Whether and when that point is reached is to be 
determined by a consideration of the entire course of the 
negotiations [see British Guiana Credit Corporation v. 
Da Silva (1965) 1WLR 248]. In this case the unchallenged 
evidence suggests that the Applicant did not give his final 
and unqualified assent to the Respondent's offer until 6 
April. The telexed message prepared by the Applicant 
was sent in the context of an expressed reserve on his part 
about the terms of the offer. He mentioned that reserve 
to the Respondent through its employee in the Perth 
office. It might not be reading too much into the telex to 
suggest that the remark "unable to see R. Elliott today. 
Written acceptance of offer follows" as confirming that 
there was still something to be done before the matter 
was settled. In any event the Respondent through its 
Perth office knew that when the telex was sent there were 
still matters to be settled between it and the Applicant. 
Indeed, that is evident by the events which took place 
subsequently, including Mr Elliott's reminder to the 
Applicant of the urgency attached to the matter by the 
Respondent and his act of arranging a further meeting 
with Mr Houston with a view to settling the Applicant's 
concerns. That meeting was arranged with the 
Respondent knowing through its Perth office that the 
Applicant would not take up employment until he had 
spoken to Mr Houston about the terms of the offer 



928 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 66 W.A.l.G. 

which concerned him. That matter was not settled until 
the Applicant was given the guarantee by Mr Houston on 
6 April 1982. 

It remains to consider the effect of the guarantee or 
undertaking given as I find, by Mr Houston. In my view 
it was contractual in its nature and not simply a mere 
representation. Although the question of whether a 
statement made in the course of negotiations is to be 
taken as contractual or not is often difficult to resolve, 
on this occasion I do not consider that any such difficulty 
arises. Most of the criteria set out in the many reported 
cases on the subject suggest that the statement made by 
Mr Houston should be regarded as contractual [c.f. 
Heilbut, Symons and Co v. Buckelton (1913) AC 30; 
Dick Bentley Productions Ltd v. Harold Smith (Motors) 
Ltd (1965) 2 A11ER 65 and c.f. Oscar Chess Ltd v. 
Williams (1957) 1 A11ER 325], It is clear that the 
Applicant regarded the undertaking as vital to the 
negotiations. He was most apprehensive about the future 
of the mine and would not have accepted the appoint- 
ment without such an undertaking as he explained to Mr 
Houston at the completion of the negotiations. Further- 
more almost immediately the undertaking was given 
negotiations ended. I would not have thought that there 
was any scope to doubt that the Applicant at least 
intended the undertaking to create a contractual 
obligation on the Respondent. The evidence of subse- 
quent dealings between the Applicant and some of the 
Respondent's officers shortly before he left the Island 
suggest that some amongst them likewise so regarded it. 

The undertaking is clear and unambiguous. It is not 
simply an expression of opinion as to the life of the mine 
as had been the import of earlier discussions between the 
Applicant and the Respondent's agents. It was a clear 
and unambiguous undertaking to guarantee the 
Applicant employment for at least 10 years albeit 
predicated on Mr Houston's assessment of the probable 
life of the mine. The undertaking is for example, a good 
deal more precise than that considered in Bunge 
(Australia) Pty Ltd v. Mallard 1982 41 ALR 223. It may 
be, as Mr Edwards testified, that Mr Houston had no 
authority to give such an undertaking but there is nothing 
to suggest that the Applicant knew that, and given the 
nature of the previous dealings between the Applicant 
and Mr Houston, I would have thought it a matter well 
within his ostensible authority as the Respondent's Chief 
Executive. 

I therefore hold that it was a condition of the 
Applicant's employment that he was to be engaged for a 
period of not less than 10 years. Such a guarantee 
although stated in absolute terms was I would have 
thought subject to the usual conditions implied in 
contracts of this nature. That is, that the contract 
subsists only so long as the Applicant remains ready, 
willing and able to perform his duties in a proper and 
satisfactory manner. 

The Applicant based his claim for compensation on 
the income and incidental benefits he would have 
received had his contract been allowed to run for the full 
term of the guarantee. In the ordinary course of events in 
matters of this nature one is entitled to expect as 
compensation for an unfair dismissal at least a sum 
equivalent to that which he would have received had the 
contract of employment operated according to its terms, 
subject of course to any obligation to mitigate loss [see 
Waroona Contracting v. Usher (1984) 64 WAIG 1500; 
see too B.C. Scott v. the Commonwealth of Australia 
1982 AILR 417]. However, in this instance I am satisfied 
on balance that the Applicant's contract of employment 
would not in all probability have run its minimum term. 
The Applicant now acknowledges that by reason of ill 
health he is unable to work at the high levels expected of 
the position. He admits that he is not capable of doing 
many jobs at all, particularly those which are stress 
related. He freely acknowledged that as a result of his 
illness his mental process had slowed rendering it 
necessary for him to frequently refer to notes and papers. 
The fact that despite his expertise in the fields of 

personnel and industrial relations, he has, since his 
dismissal, failed in approximately 40 attempts to obtain 
similar employment suggests as he agreed, that others 
similarly regard him as being incapable of doing such 
work because of his health. Despite his contention that 
this failure might be due to gossip and innuendo 
perpetrated by the Respondent, I very much doubt that is 
so. Rather, having observed him in these proceedings I 
suspect it is due more to his state of health than anything 
else. 

At all events I am quite satisfied that because of poor 
health the Applicant would not have been in a position to 
fulfil the requirements of the job he once held in the way 
in which the Respondent could reasonably have expected 
of him. That being so, either the Respondent would have 
been justified in terminating the contract, or it would 
have been frustrated (see: Finch v. Sayers (1976) 3 
NSWLR 540; Simmons Ltd v. Hay (1964-65) NSWR 
416; Marshall v. Harland and Wolff (1972) ICR 101], On 
the evidence it is difficult to ascertain exactly when that 
position would have obtained, but I am satisfied that it 
would have been at the very latest, in or about August of 
1985. Indeed there is reason to suspect that it would have 
been much earlier than that. The Applicant suffered 
some illness before he left the Respondent's employ but it 
was not until after February 1985 that it was diagnosed as 
being coronary related. It is perhaps not unreasonable to 
expect that he should have been given an opportunity to 
undergo surgery in the hope that he might overcome his 
difficulties before determining that his employment 
could not continue. Given his sick leave entitlements that 
was an option which was reasonably open to him. He 
underwent remedial surgery in June 1985, but despite 
that has not, as he acknowledges, recovered sufficiently 
to enable him to deal with the stressful situation called 
for in the position he once occupied. 

In the circumstances I consider it just and equitable to 
assess compensation on the basis that the Applicant's 
employment could not and would not have subsisted for 
more than one year longer than it did. In that time the 
Applicant would have received a salary in the vicinity of 
$44 741 tax free. The Applicant says that represents a 
gross sum in the order of $89 967 but since compensation 
is not income perse I do not consider that an appropriate 
method of assessment. In addition, he would have been 
entitled to ancillary benefits such as free medical and 
dental treatment, the free use of a serviced company 
motor car, an expense free telephone, credit card 
facilities and the payment of membership dues to pro- 
fessional organisations to the value of which I assess to 
be in the order of $7 200. It is fair to assume too that he 
would have been entitled to receive an annual leave 
loading in the order of $900. His provident fund entitle- 
ments would have increased. Allowing for the contri- 
butions he would have had to make and a return on the 
existing sum I consider it fair to make an allowance in the 
order of $4 400. Further, the Respondent clearly agreed 
as a condition of the Applicant being transferred to the 
Respondent's Perth office, that it would meet the costs 
of transporting his personal effects, including a car, to 
Perth and also meet the legal costs associated with him 
selling his home unit in Perth and purchasing other 
accommodation. The customs duty payable on the car 
might come within the spirit of that agreement, but the 
licensing costs and the costs of repairing damage suffered 
in transit would not, particularly given the entitlement to 
the use of a company car. In the circumstances I regard a 
sum in the order of $4 800 as a generous allowance in this 
respect. The legal costs associated with the sale and 
purchase of a new home amounted to approximately 
$600, excluding the adjusted rates and taxes which the 
Applicant has claimed as legal costs, but which by no 
measure can be said to fit that description. 

On the other hand the Applicant was paid $49 220.90 
on termination or $47 576 net after deductions for out- 
standing debts including $1 015.78 towards the cost of 
air-freighting the Applicant's wife's dog from the Island. 
I consider that the moneys deducted from the amount 
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paid to the Applicant were properly deducted. I suspect 
that the moneys which relate to outstanding trading 
charges and the like speak for themselves. The sum in 
respect of air-freighting the dog is not something for 
which the Applicant can escape liability. Despite his 
suggestion that Mr Houston agreed to meet all the costs 
in respect of the dog the correspondence suggests an 
understanding between them that they would discuss the 
matter with the view to reaching a "cost sharing" 
arrangement. It seems that the sum deducted from the 
Applicant represents half the cost incurred which I take 
as a reasonable solution. 

Included in the payment to the Applicant was a sum of 
$6 022.88 as payment in lieu of notice. In my view credit 
needs to be given to the Respondent for that, if there is 
not to be double counting in respect of the income for the 
year following his termination. Also included in the sum 
paid to the Applicant was $6 495.04 for "loss of employ- 
ment" apparently based on the redundancy formula set 
out in the Christmas Island Redundancy Award 1981. 
The Applicant claims, and I find, that he was not in fact 
redundant and therefore it is not appropriate that he 
obtain such a benefit. Also included in the payment was 
the sum of $12 652.08 as an ex gratia payment. The 
Applicant, despite his insistence, on "industrial fair 
play" suggests that the Commission should ignore that 
payment since it was tantamount to a gift and once given 
a gift should not be used to offset any contractual 
entitlement. In support of his proposition the Applicant 
referred to the decision of the New South Wales 
Industrial Commission in Bradmill Industries Limited v. 
Shadbolt (1984) AILR 416. That was not a case of this 
nature but dealt with setting off voluntary payments 
against prescribed payments for prescribed purposes. In 
my view it would be quite inconsistent with the obliga- 
tions imposed on the Commission to disregard the ex 
gratia payment made on this occasion and indeed, any 
sum voluntarily paid as a consequence of dismissal when 
fixing compensation arising out of an unfair dismissal. 
Finally included in the sum paid to the Applicant, were 
amounts for accrued recreation and sick leave. The 
Applicant claimed that he had a contractual entitlement 
to be paid those sums by virtue of an administrative 
instruction. Whether that be so or not, having regard to 
the Applicant's poor state of health I consider the 
probabilities to be that in the year in question the sick 
leave entitlements would have been fully utilised. That 
being so, a monetary allowance should not be made in 
addition to the notional income. The same cannot be said 
of the annual leave credits. In light of the circumstances 
surrounding the Applicant's dismissal, I consider it 
appropriate to make allowance for those credits in the 
general compensatory award on the basis of the calcula- 
tions made by the Applicant. Included in the Applicant's 
itemised claim is a sum of $118 said to represent the fair 
cost of him having to use his wife's vehicle on the Island 
when, as he claims, the motor vehicle provided to him 
was wrongly commandeered "and allocated to a trade 
unionist". The Respondent's then general manager 
when approached about the matter thought the 
Applicant somewhat "penny pinching" in his claim; that 
may be an apt description but nonetheless the sum 
claimed appears to represent a fair assessment of a 
benefit to which he was entitled and not paid prior to his 
dismissal. 

Although I did not have the benefit of argument on the 
magnitude of the claim, having regard to what the 
Applicant might have received by the way of salary and 
incidental benefits for an additional year's employment 
and taking into account to the extent indicated, the 
amount paid to the Respondent on termination, it pro- 
duces a sum in the order of $32 000 which I fix as 
compensation for the dismissal which I find to be unfair. 

The Applicant sought an order for costs in the sum of 
$80.00. Although the Commission by section 27 1 (c) of 
the Industrial Relations Act has a limited discretion in 
these matters it is not the usual practice of the 
Commission to make such orders in proceedings of this 

nature and I do not intend to do so on this occasion. Part 
of the amount claimed by the Applicant is for the cost of 
photocopying and inspecting various documents. Much 
of the documentary material as with other evidence was 
in my view, at best marginally relevant. I consider more 
was produced than was reasonably necessary. Another 
part of the amount claimed was the cost of taking out 
and serving a witness summons on a person who did not 
give evidence in these proceedings. In all the circum- 
stances I am not prepared to accede to the Applicant's 
request in this respect. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1080 of 1984. 

Between Raymond Francis Jeffery, Applicant and 
Phosphate Mining Company of Christmas Island 
Limited, Respondent. 

Order. 
HAVING heard Mr R.F. Jeffery in person and Mr D.H. 
Schapper (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby — 

1. Declares that the Applicant was unfairly 
dismissed from the Respondent's employ on or 
about 13 August 1984. 

2. Orders that the Respondent pay to the Appli- 
cant the sum of $32 000 as compensation therefor. 

Dated at Perth this 16th day of April 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1007 of 1985. 

Between Enzo La Mela, Applicant and Italo-Australian 
Welfare Centre, Respondent. 

Order. 
HAVING heard Mr D.H. Schapper (of Counsel) on 
behalf of the Applicant and Mr M.H. Zilko (of Counsel) 
on behalf of the Respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, and by consent hereby orders — 

1. That the Applicant was unfairly dismissed 
from his employment by the Respondent. 

2. That the Respondent is to pay to the Applicant 
within 21 days of the date of this order the amount 
of $7 000 as compensation in full and final settle- 
ment of all matters in relation to this application. 

Dated at Perth this 18th day of April 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL. RELATIONS COMMISSION. 

No. 312 of 1986. 

Between Eric Madaffari, Applicant and Sawyers Plant 
Farm, Respondent. 

Order. 
HAVING heard the applicant in person and Mr B.D. 
Williams on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the respondent pay to the applicant the sum 
of $430 in full and final settlement of the claim 
within 21 days of the date herein. 

Dated at Perth this 20th day of May 1986. 

(Sgd.) J.F. GREGOR, 
[U.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 522 of 1985. 

Between Desmond Mongoo, Applicant and the 
Commissioner of Police, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 1st day of May 1986. 

Mr P. Vincent (of Counsel) on behalf of the 
Applicant. 

Mr R. Cock (of Counsel) with Mr J. Miller, on behalf 
of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application brought 
under Section 29 of the Industrial Relations Act 1979. 
The applicant, Desmond Mongoo claims that he was 
unfairly dismissed from his employment as an Aboriginal 
Aide by the Commissioner of Police. He seeks reinstate- 
ment and compensation for loss of earnings. 

The hearing of the matter was first commenced on 20 
December 1985 and Mr Cock raised the question of the 
Commission's jurisdiction. He submitted that no 
dismissal had in fact occurred because the applicant had 
submitted a resignation in writing to the Commissioner 
of Police just prior to the applicant's being charged with 
stealing. 

Mr Vincent argued that the resignation was in light of 
the circumstances an effective dismissal. Evidence was 
adduced from the applicant and a number of other 
witnesses who were involved in the events of 24 February 
1984 the day on which the disputed resignation was 
signed. 

I reserved decision on the jurisdictional question and 
adjourned the matter sine die. The hearing was resumed 
on 1 May 1986 and I indicated to the parties that I had 
found the occurrence of an effective termination under 
the doctrine of constructive dismissal. The reasons for 
that finding were to be published later as part of my final 
decision on the application. In view of my decision which 
now follows, it is no longer necessary to canvas the 
reasons for my finding on the dismissal question. 

Mr Cock has raised a second jurisdictional objection 
and I have heard submissions on that point, once again 
reserving decision. I turn now to a consideration of the 
second jurisdictional objection. 

The respondent submits that the Commission is bound 
by section 23 (3) (d) of the Industrial Relations Act 1979 
to desist from hearing this matter further. The relevant 
section reads:— 

(3) The Commission in the exercise of the 
jurisdiction conferred on it by this Part shall not — 

(a) ... 
(b) ■ ■ • 
(c) ... 
(d) regulate the suspension from duty in, 

discipline in, dismissal from, termination 
of, or reinstatement in, employment of 
any employee or any one of a class of 
employees if there is provision, however 
expressed, by or under any other Act for 
or in relation to a matter of that kind and 
there is provision, however expressed by or 
under that other Act for an appeal in a 
matter of that kind; 

(e) ... 

The Police Act 1892-1982 in Part IIA, Section 33 A — 
33 J, prescribes the functions of a Police Appeal Board. 
Section 33 E is the relevant provision in this matter 
because it provides members of the Police Force with an 
avenue of appeal against dismissal. It reads as follows:— 

33 E: Where under the provisions of this Act a 
member of the Police Force or a police cadet has 
been convicted upon a summary investigation by the 
Commissioner or other officer appointed by the 
Commissioner, of an offence against the discipline 
of the Police Force, if that member or cadet is 
punished by the Commissioner or other officer as 
the case may be, by being discharged or dismissed 
from the Police Force, suspended from duty, 
reduced in rank, fined or transferred by way of 
punishment, he may appeal to the Board in 
accordance with the provisions of this Act against 
the punishment and against any decision or finding 
on which the punishment was based. 

The employment of Aboriginal Aides is governed by 
section 38 A of the Police Act. The relevant provision of 
that section reads:— 

38 A (2) Any aboriginal aide appointed under 
subsection (1) of this section — 

(a) shall, except as specified to the contrary in 
his instrument of appointment, have all of 
the powers, privileges, duties and obliga- 
tions as has any constable duly appointed 
under this Act; and — 

(b) ... 
In Mr Cock's submission, the sections just quoted give 

aboriginal aides generally a right of appeal to the Police 
Appeal Board and in the face of section 23 (3) (d) of the 
Industrial Relations Act 1979 that must be the end of the 
matter for this Commission. 

Mr Vincent submits that section 33 E of the Police Act 
deals with punishments meted out by the Commissioner 
of Police and those matters should be seen as separate 
and distinct from the matters in section 23 (3) (d) {supra) 
which go to the contractual rights of employers and 
employees. He argues further that section 38 A (3) of the 
Police Act removes aboriginal aides from the general 
conditions of service relating to members of the Police 
Force. That paragraph reads:— 

38 A (3) A reference in any other law of the State 
(not being a law relating to condition of service of 
members of the Police Force) to a member of the 
Police Force shall be read as including an aboriginal 
aide appointed under this section. 

Mr Vincent submitted further that the applicant now 
wished to amend his claim so as to no longer seek 
reinstatement but to claim compensation for loss of 
earnings from 24 February 1984 up to the present time. 
He suggested that an award for compensation for unfair 
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dismissal would not be precluded by section 23 (3) (d) 
(supra). The Commission, in Mr Vincent's view, would 
be unfettered in proceeding down that path. 

Having proper regard to both submissions on this 
question, I have formed the view that the strength of the 
argument lies with the respondent's objection and there 
is indeed no jurisdiction for this Commission to proceed 
further in the matter. 

The application will be dismissed for want of 
jurisdiction. 

Decision accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 522 of 1985. 

Between Desmond Mongoo, Applicant and the 
Commissioner of Police, Respondent. 

Order. 
HAVING heard Mr P. Vincent on behalf of the Appli- 
cant and Messrs R. Cock and J. Miller on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed for lack of 
jurisdiction. 

Dated at Perth this 1st day of May 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 2 of 1986. 

Between Raymond Noon, Applicant and MLH 
Nominees Pty Ltd trading as Calam Contractors, 
Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 9th day of April 1986. 

The applicant on his own behalf. 
Mr M. Hodgeson on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter comes before the 
Commission as a claim under section 29 (b) (ii). The 
applicant seeks payment of an entitlement not being a 
benefit under an award. An amount of $2 500 is claimed 
as an estimate of the share in profits from several 
construction jobs said to be the subject of an agreement 
with the respondent. 

The respondent acknowledges that an agreement was 
entered into but contends that it was terminated by 
mutual agreement. Further it submitted that the relation- 
ship with the applicant was that of principal and sub- 
contractor and as such the matter cannot be pursued 
before the Commission. 

In August-September 1985 the applicant entered into a 
joint venture to set up a fly screen manufacturing section 
within the respondent's operations. The applicant 
supplied the skill in assembling the products, the 
respondent the stock and equipment. Initially the output 
was to be taken up by the respondent and used in ful- 
filling maintenance contracts with Homeswest. Later it 
was envisaged that the service would seek to attract 
business in the wider market. The applicant's share of 

returns was based on payments from Homeswest less the 
costs associated with setting up the venture and the 
purchase of material. The respondent advises that these 
arrangements resulted in payments to the applicant of 
approximately $20.00 per screen and $75.00 per door. 

In addition to this venture the parties decided to 
establish a construction division. The applicant was to be 
the registered supervisor with the Builders Registration 
Board and would share in the net profits. The parties 
were successful in obtaining several contracts. 

It is at this point that disagreement emerges as to the 
facts. 

The applicant submits that during the respondents 
absence overseas he approached the respondent's Office 
Manager for payment of moneys due from the fly screen 
venture. Unaware of the financial agreement between the 
parties the Office Manager was only prepared to make a 
payment of $200 on account pending the respondent's 
return. When this occurred some time in September or 
early in October arrangements were revised. The appli- 
cant contends that he agreed to do the work on the fly 
screens for wages and would be available to work on the 
respondents maintenance jobs with Homeswest. A 
weekly wage of $360 was negotiated together with a share 
in the construction venture profits. The applicant 
contends that after several discussions a sharing of 
profits from the construction venture was agreed on. 
This was 70 per cent of net profits to the respondent 30 
per cent to the applicant. It was agreed to maintain a set 
of financial records of the jobs in order to determine the 
net profit to be shared on the 70 per cent/30 per cent 
basis. A "work in progress ledger" was established in 
which all authorised expenditure on jobs either by the 
parties or through subcontractors was recorded. The 
projects entered into under this arrangement were 
completed by the end of November. In the first week in 
December the respondent served notice that he no longer 
wished to continue with the construction venture. This 
was accepted by the applicant. He continued to work for 
the respondent until he was laid off just prior to 
Christmas. In discussion during December the applicant 
claims that the respondent acknowledged that payment 
was due to him under the profit sharing arrangement 
from the construction jobs. He accepted that his share 
would not be forthcoming until accounts were finalised 
towards the end of the month. 

In subsequent discussions the applicant submits that 
the respondent acknowledged receipt of payments for 
the construction contracts but claimed that only a small 
profit in the order of $2 000 resulted. The applicant 
disputed this and attended the respondents office where 
he took possession of the "work in progress ledger". It is 
from this record that the applicant has formulated his 
claim for $2 500. 

The applicant argues that under the terms of the re- 
negotiated arrangements he was an employee of the 
respondent. The wage agreed upon was $360 net per 
week to be paid fortnightly plus a 30 per cent share in net 
profits on designated construction jobs. This is the 
entitlement under the contract of service he now seeks to 
enforce. 

The respondent argues that on his return from 
overseas a new contract was struck. The fly screen 
venture had not worked out. Agreement was reached on 
a 70 per cent/30 per cent share of profits on the 
construction job but this was cancelled at the applicants 
request. It is claimed that this was brought about by the 
applicant's financial position — he couldn't wait for the 
completion of the jobs to receive payment. The 
respondent agreed to put him on as a subcontractor with 
payment at the rate of $400 per week. The respondent 
cites the taxation deductions at the prescribed rate of 10 
per cent of the payment as evidence of the applicants 
status. In short the respondent submits that not only is 
there no entitlement to a share of the profits from the 
construction jobs but as a subcontractor the applicant 
cannot pursue the matter before the Commission. 
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In evidence the respondent informed the Commission 
that the applicant was directed to attend certain jobs, he 
was instructed on the installation of fly screens and 
control was exercised over the standard of his work. 
Whilst he was required to come to work five days a week 
he may have worked only four hours one day and six 
hours another day. If there was no work he was allowed 
to go home. Payment contined at a flat rate of $400 per 
week irrespective of the hours worked. 

In support of his argument firstly that he was an 
employee and secondly that the contract of service 
included a weekly wage plus a share of the profits on 
specified jobs the applicant tendered evidence of his 
income as a bom fide subcontractor with another 
company prior to entering into the arrangement with the 
respondent. Weekly payments range from amounts in 
excess of $900 to $500. The payment being dependent on 
performance and the availability of work. To agree to a 
flat payment of $400 per week as a subcontractor and 
without the prospect of a share in the profits would be 
illogical. Furthermore under the procedure for recording 
authorised expenditure on the construction jobs, which 
the applicant submits was agreed to by the respondent, 
his time spent as an employee was included to ensure that 
the net profit was a true reflection of the final position. 

On the facts presented by the parties it is clear that a 
common law relationship of employee and employer 
existed between the parties. The one aspect of arrange- 
ments that is inconsistent with this is the deduction of 
taxation at a rate prescribed for subcontractors. This is 
not fatal to the applicants case. It does not determine the 
matter; the essential factor is the true legal position 
determined on the basis of the terms of the contract as a 
whole [See Price v. Grant Industries (1978) 21 ALR 388]. 

Having dispensed with the preliminary objection 
raised by the respondent the question which remains to 
be addressed is whether the contract of service included 
provision for the profit sharing arrangement as claimed. 

The applicant presented a detailed resume of his 
negotiations and service with his employer. The evidence 
shows a series of discussions with the respondent 
concerning the commitment each party had to a con- 
tractual relationship, the terms of the agreement to share 
in the profits, the procedure to be followed for recording 
authorised expenditure in the "work in progress ledger" 
and the understanding that accounts would need to be 
finalised before entitlements could be settled. Against 
this I am asked to accept that in effect the contract did 
not exist, that all entitlements were subsumed under the 
ubiquity of some subcontractual relationship. I am 
persuaded by the evidence of the applicant in this matter. 

Unfortunately the applicant is not able to quantify his 
claim for a share of the profits from the two construction 
contracts with any more precision than a "conservative 
estimate" of $2 500. Before the order issues, the parties 
are requested to submit to the Commission an audited 
statement of the accounts for the Kwinana Hub 
Shopping Complex job and the Molozzi job from the 
"work in progress ledger". The statement must identify 
the total net profit to be shared between the parties on a 
70 per cent/30 per cent basis. 

An order will issue on receipt of the information 
requested. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 2 of 1986. 

Between Raymond Noon, Applicant and MLH 
Nominees Pty Ltd trading as Calam Contractors, 
Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
M. Hodgeson on behalf of the respondent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent herein MLH Nominees 
trading as Calam Contractors pay to Mr Raymond 
Noon the sum of $2 556.26 within 21 days of the 
date of this Order. 

Dated at Perth this 30th day of April 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 630 of 1985. 

Between John Forrester Rollason, Applicant and E.L. 
Williams and Co, Respondent. 

Order. 
WHEREAS today the applicant sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders •— 

That the application be withdrawn by leave. 

Dated at Perth this 14th day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 200 of 1986. 

Between Steven John Scott, Applicant and Waldeck 
Nurseries Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant in person and Mr B.D. 
Williams on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 12th day of May 1986. 

[L.S.] 
(Sgd.) J.F. GREGOR, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 166 of 1986. 

Between Russell Malcolm Lever Spurrier, Applicant and 
Osborne Transport (1980), Respondent. 

Order. 
WHEREAS on 19 April 1986 the applicant sought to 
withdraw the application from the list; and whereas leave 
was granted by the Commission for a period of 30 days; 
and whereas the applicant at the completion of 30 days 
had not made application for relisting, the Commission, 
pursuant to the powers conferred on it by section 27 (1) 
(a) (iv) of the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 21st day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 916 of 1985. 

Between Simon Murray Stokes, Applicant and Elders 
Pastoral, Respondent. 

Order. 
HAVING heard the Applicant on his own behalf and Mr 
B. Williams on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it by the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 22nd day of April 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 849 and 850 of 1985. 

Between Rosalie Strother and Jeanette Grida, Applicants 
and Selwyn Holdings Pty Ltd, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 14th day of April 1986. 

Mr G. BucknaU appeared for the Applicants. 
There was no appearance for the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: These are two applications for 
contractual benefits brought under section 29 (b) of the 
Industrial Relations Act 1979 against Selwyn Holdings 
Pty Ltd by Rosalie Strother and Jeanette Grida. 

These disputed matters first came before the Commis- 
sion as presently constituted in July 1985 by way of a 
conference pursuant to section 44 of the Act. At that 

conference, Mr Duckworth, the principal of the 
respondent company acknowledged that certain moneys 
were owing to a group of workers employed at the 
company's Waste Paper Recycling Division and he 
agreed to pay those moneys forthwith. A memorandum 
of that agreement (C327 of 1985) was tendered as an 
exhibit in this matter. 

The applicants in these matters were members of the 
group of workers referred to above and they filed section 
29 applications when payment was not made to them 
under the terms of the agreement just outlined. Mr G. 
Bucknall of the Printing and Kindred Industries Union 
appeared as their agent. The respondent company was 
not represented at this hearing but the Commission is 
satisfied that Mr Duckworth had ample opportunity to 
be represented, the matter having been listed earlier and 
adjourned when there was no appearance by the 
respondent. 

Both of these applicants commenced working for the 
respondent company on 20 March 1985 as paper sorters. 
They worked on the basis of 30 hours per week for which 
Mrs Grida was paid $156 and Mrs Strother $165. On 7 
May 1985 the respondent company was suffering some 
liquidity problems and wages due to employees were not 
paid on time. There was some industrial action and 
agreement was eventually reached between the PKIU, 
representing the workers involved, and the company. 
The terms of this agreement were submitted to the 
Commission in the form of a letter (Transcript, Exhibit 
8) written to the Union by Mr Anthony Black of counsel, 
who was acting for the company. That letter was dated 9 
May 1985 and set out details of a scheme by which 
employees were given the option of standing down for a 
three week period or working with wages deferred. Those 
who elected to work were promised a bonus of one 
week's pay. The company undertook to bring all arrears 
up to date when the first export shipment took place. 

The company's liquidity problem seems to have 
continued because the Commission is informed that a 
further hearing was held on 4 July 1985 with Mr Black, 
Mr Duckworth and Mr R.O. Knox, a Union organiser, in 
attendance. The Union's notes of this meeting 
(Transcript, Exhibit 6) indicate inter alia an agreement 
for — 

A back payment of $325.30 to be paid to J. Grida 
next week. 

It was these agreed payments which became the subject 
of a conference before the Commission on 30 July, 
resulting in the Memorandum of Agreement, supra. 

Mr Bucknall submitted at the hearing that a 
component of the agreed amount of $325.30 owing to 
Mrs Grida was an entitlement to pro rata annual leave. In 
Mr Bucknall's submission, the acceptance of this liability 
by Mr Duckworth is evidence on which the Commission 
can rely to imply a term of the employment contract 
existing between Mrs Strother and the respondent 
company. 

Mrs Grida terminated her employment with the 
respondent company of her own volition on 4 June 1985. 
By letter dated 25 July 1985 the company forwarded her a 
gross amount of $143. Her claim in this application is for 
the balance of the amount which had clearly, on the 
evidence, been agreed between the parties. I find in 
favour of the applicant and an order for payment of 
$182.30 will issue. 

The application lodged by Mrs Strother raises more 
complex issues. She says that on 17 July 1985 she was 
stood down for a period of two weeks. At that time she 
was owed $66.00 being two days' pay. At the end of the 
two week period she made repeated phone calls in 
attempts to contact Mr Duckworth but he was never 
available. Mr Bucknall submits on behalf of Mrs 
Strother that she has never been terminated by Mr 
Duckworth or any other officer of the company. It is 
therefore claimed that she is entitled to compensation 
amounting to $5 155 for wages for the intervening period 
and for holiday pay amounting to $664. 
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By letter dated 29 July 1985 the company forwarded an 
amount of $30.18 to Mrs Strother this being a backpay 
and overtime payment (Transcript, Exhibit 5). Mrs 
Strother, by her own admission, did not report for work 
after the two week stand down period was ended. She 
says that they were told they would be notified when to 
return to work. It is clear from the evidence that Mr 
Duckworth was avoiding any contact with her. 

In view of the background of events surrounding the 
financial problems of the company, failure to pay the 
employees and stand downs I cannot accept Mr 
Bucknall's submission that Mrs Strother is still legally 
employed by the respondent company. I find that Mr 
Duckworth, by his actions and agreements made before 
the Commission, has accepted as a term of the contract 
of employment a liability to pay pro rata annual leave 
entitlements to his terminating employees. The 
entitlement I calculate for Mrs Strother is an amount of 
$233.75 based on 17 weeks worked. I find that termina- 
ton of the contract of employment occurred when Mrs 
Strother did not report for work or alternatively was not 
invited to recommence her duties. At that time she was 
entitled in equity to a week's pay in lieu of notice. The 
two days' pay which was outstanding is also owing to 
her. 

An order will issue for a total payment to Mrs Strother 
of $464.75. 

Decision accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 257 of 1986. 

Between Desmond William Woodman, Applicant and 
WA Gymnasium and Sporting Supplies, 
Respondent. 

Order. 
HAVING heard the applicant in person and Mr L. 
Nylund on behalf of the respondent, and after a con- 
ference between the parties, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, and by consent, hereby orders — 

That the respondent pay to the applicant the sum 
of $500 in full and final settlement of this matter 
within two months of the date herein. 

Dated at Perth this 12th day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 849 of 1985. 

Between Rosalie Strother, Applicant and Selwyn 
Holdings Pty Ltd, Respondent. 

Order. 
HAVING heard Mr G. Bucknall on behalf of the Appli- 
cant and there being no appearance by the Respondent, 
the Commission, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979, hereby orders — 

That the Respondent is to pay to the Applicant 
the sum of $464.75 within 21 days of the date of this 
Order. 

Dated at Perth this 5th day of May 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 850 of 1985. 

Between Jeanette Grida, Applicant and Selwyn Holdings 
Pty Ltd, Respondent. 

Order. 
HAVING heard Mr G. Bucknall on behalf of the Appli- 
cant and there being no appearance by the Respondent, 
the Commission, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979 hereby orders — 

That the Respondent is to pay to the Applicant 
the sum of $182.30 within 21 days of the date of this 
Order. 

Dated at Perth this 5th day of May 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

CONFERENCES — 

Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C30 of 1986 and No. C170 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth; Australasian Society of Engineers, 
Moulders and Foundry Workers, Industrial Union 
of Workers, Western Australian Branch, 
Applicants and Otraco (International) Pty Ltd and 
Others, Respondents. 

Order. 
HAVING heard Mr D.W. Skipworth on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Australasian Society of 
Engineers, Moulders and Foundry Workers Industrial 
Union of Workers, Western Australian Branch and Mr 
G.G. Young on behalf of the building unions, state and 
federal, and Mr T. Dobson and Mr S. Smith on behalf of 
the respondents, and Mr R.D. Allen and Mr L.H. 
Pilgrim intervening for Argyle Diamond Mines, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders that the following schedule shall apply: 

That notwithstanding the provision of the Metal 
Trades (General) Award No. 13 of 1965 and the 
Electrical Contracting Industry Award No. R22 of 
1978, the following schedule shall apply to members 
of the applicant unions employed by the respon- 
dents on the Argyle Diamond Mine Site. 

Schedule. 

1.—Title. 
This Order shall be known as the Metal and Electrical 

Trades (Argyle Diamond Mine) Maintenance Order 1986 
and, subject to its terms, shall supplement the Metal 
Trades (General) Award No. 13 of 1965 or the Electrical 
Contracting Industry Award No. R22 of 1978. 
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2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Term. 
4. Area and Scope. 
5. General Conditions of Employment. 
6. Site Disability Allowance. 
7. Safety Footwear. 
8. Hours and Leave. 

3.—Term. 
This Order shall commence to operate on and from 1 

May 1986 for a period of two years. 

4.—Area and Scope. 
This Order shall apply to workers employed by the 

respondents named herein, covered by either the Metal 
Trades (General) Award No. 13 of 1965 or the Electrical 
Contracting Industry Award No. R22 of 1978 in the 
classifications named in the said awards, engaged upon 
the performance of maintenance and modification work 
at Argyle. 

5.—General Conditions of Employment. 
Except as provided in this Order the terms and 

conditions of employment shall be deemed to be those of 
a construction worker employed on the construction of a 
"large industrial undertaking or any large civil 
engineering project" either in accordance with the Metal 
Trades (General) Award No. 13 of 1965 or the Electrical 
Contracting Industry Award No. R22 of 1978. 

6.—Site Disability Allowance. 
(1) A site disability allowance of $2.40 for each hour 

worked shall be paid to compensate the employee for all 
disabilities associated with work within the scope of this 
appendix. 

(2) Notwithstanding the provisions of subclause (1) 
hereof, Clause 5.—Special Rates and Provisions in Part 
II — Construction Work of the Metal Trades (General) 
Award No. 13 of 1965 or Clause 18.—Special Rates and 
Provisions of the Electrical Contracting Industry Award 
No. R22 of 1978 shall apply, with the exception that the 
allowance prescribed in subclause (1) hereof shall be paid 
in lieu of Confined Space, Dirty Work and Wet 
Underfoot. 

7.—Safety Footwear. 
(1) Each worker, when commencing on site, shall be 

entitled to the supply of one pair of safety boots as a free 
issue. 

(2) With the exception of a worker to whom Clause 
6.—Safety Footwear of the Electrical Contracting 
Industry Award No. R22 of 1978 applies, each worker 
shall be entitled to a payment of six cents for each hour 
worked to enable him to maintain and replace his safety 
footwear as necessary. 

(3) It is a condition of employment that workers wear 
and maintain in good condition their safety footwear. 

8.—Hours and Leave. 
Notwithstanding the provisions in the Third Schedule 

— 38-Hour Week Provisions of the Metal Trades 
(General) Award No. 13 of 1965 and the Electrical 
Contracting Industry Award No. R22 of 1978 and Clause 
7.—Distant Work in Part II — Construction Work of 
the Metal Trades (General) Award No. 13 of 1965 and 
Clause 21.—Distant Work of the Electrical Contracting 
Industry Award No. R22 of 1978 the following system of 
working the 38-hour week and for leave shall be 
implemented:— 

(a) Any work that is performed by an employee in 
excess of 38 hours in a week, but which does not 
exceed 40 hours in that week, shall be deemed 
part of the ordinary hours of work for which 
the ordinary weekly wage is prescribed. 

(b) An employee who works in excess of 38 
ordinary hours in any week shall accrue an 
entitlement to 24 minutes worked in excess of 
seven hours 36 minutes per day, provided the 
maximum accrual in any week shall not exceed 
two hours. 

(c) The leave so accrued shall be taken con- 
currently within the period of leave provided in 
subclause (d) hereof, provided that should the 
services of an employee terminate with any 
such accrued leave not taken, he shall be given 
payment in lieu of that leave. 

(d) After six weeks' continuous service at Argyle 
an employee shall be entitled to return to his 
home or to Perth or to any other place to be 
mutually agreed upon between the employee 
and the employer, for one week's leave without 
pay. In conjunction with this period of leave, 
an employee shall be entitled to receive the 
actual cost of air fares incurred in travelling 
home or to Perth or to any other place mutually 
agreed upon between the employer and the 
employee. Provided that in no case shall the 
cost exceed the cost of any economy air fare 
from the job to Perth and return. 

(e) The leave provided in subclause (d) hereof shaU 
be taken as soon as practicable as agreed 
between the employer and the employee, or in 
the absence of agreement upon not less than 
one week's notice by the employer to the 
employee. For the purpose of implementation 
of this subclause the employer shall be entitled 
to grant such leave in advance. 

Schedule of Respondents. 
Detroit Engine and Turbine Co (WA) 
174 Railway Parade, Bassendean, 6054. 
Otraco (International) Pty Ltd 
56 Melville Parade, South Perth, 6151. 
Roberts Construction Ltd 
73 Dowd Street, Welshpool, 6106. 
Wigmores Ltd 
128 Great Eastern Highway, South Guildford, 6055. 

Dated at Perth this 1st day of May 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C580 of 1985 and No. C90 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth and the Federated Engine Drivers' 
and Firemen's Union of Workers of Western 
Australia, Applicants and United Construction Pty 
Limited and Transfield WA Pty Limited, 
Respondents. 

Order. 
HAVING heard Mr D.W. Skipworth and with him Mr 
D.G. Bartlem on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia, 
Mr G.G. Young, Mr C.G. Saunders and later Mr D. 
Skipworth on behalf of the Federated Engine Drivers' 
and Firemen's Union of Workers of Western Australia, 
Mr R. J. Krygsman and later Mr D. Skipworth on behalf 
of the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Mr C.B. Parks 
on behalf of the respondents, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965 and the 
Electrical Contracting Industry Award No. R22 of 
1978 and the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 the following 
schedule shall apply to members of the applicant 
unions employed by the respondents on the Telfer 
Mill Expansion Project. 

Dated at Perth this 1st day of May 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Order shaU be known as the Metal and Electrical 

Trades and Engine Drivers' (Telfer Mill Expansion) 
Construction Order and, subject to its terms, shall 
supplement the Metal Trades (General) Award No. 13 of 
1965, the Electrical Contracting Industry Award No. 
R22 of 1978 and the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 and shall replace 
Order Nos. CR493 of 1983 and CR502 of 1983, CR24 of 
1984 and CR44 of 1984. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Term. 
4. Area and Scope. 
5. General Conditions of Employment. 
6. Site Disability Allowance. 
7. Safety Footwear. 
8. Hours. 

3.—Term. 
This Order shall commence to operate on and from 1 

December 1985 and shall remain in operation for a 
period of 12 months after which time it shall cease to 
operate. 

4.—Area and Scope. 
This Order shall apply to workers employed by the 

respondents named herein, covered by either the Metal 
Trades (General) Award No. 13 of 1965, the Electrical 
Contracting Industry Award No. R22 of 1978 engaged 
on construction work on the Telfer Mill Expansion 
Project at Telfer in the State of Western Australia in the 
classifications named in the said awards. 

5.—General Conditions of Employment. 
Except as provided in this Order the terms and 

conditions of employment shall be either in accordance 
with the Metal Trades (General) Award No. 13 of 1965, 
Part II — Construction Work, the Electrical Contracting 
Industry Award No. R22 of 1978 or the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 1973 
whichever applies according to its scope for the nature of 
the work being performed. 

6.—Site Disability Allowance. 
(1) A site disability allowance of $2.00 per hour for 

each hour worked shall be paid to compensate the 
employee for all disabilities associated with construction 
work on the site at Telfer in the State of Western 
Australia. 

(2) Notwithstanding the provisions of subclause (1) of 
this clause, Clause 5.—Special Rates and Provisions of 
the Metal Trades (General) Award No. 13 of 1965 Part II 
— Construction Work, Clause 18.—Special Rates and 
Provisions of the Electrical Contracting Industry Award 
No. R22 of 1978 and Clause 24.—Allowances and 
Special Provisions of the Engine Drivers' (Building and 
Steel Construction) Award No. 20 of 1973 shall apply 
with the exception that the allowance prescribed in 
subclause (1) hereof shall be paid in lieu of Confined 
Space, Dirty Work and Wet Underfoot. 

7.—Safety Footwear. 
(1) Each worker, when commencing on site, shall be 

entitled to the supply of one pair of safety boots as a free 
issue. This subclause shall only apply to an employee 
who is currently employed on the Telfer Site at the date 
of this Order. 

(2) With the exception of a worker to whom Clause 
6.—Safety Footwear of the Electrical Contracting 
Industry Award No. R22 of 1978 applies, each worker 
shall be entitled to a payment of six cents per hour for 
each hour worked to enable him to maintain and replace 
his safety footwear as necessary. 

(3) It is a condition of employment that workers wear 
and maintain in good condition their safety footwear. 

8.—Hours. 
(1) This clause applies only to an employee to whom 

Clause 7.—Distant Work of Part II — Construction 
Work of the Metal Trades (General) Award No. 13 of 
1965 or Clause 21.—Distant Work of the Electrical 
Contracting Industry Award No. R22 of 1978 or Clause 
23.—Distant Work of the Engine Drivers' (Building and 
Steel Construction) Award No. 20 of 1973 applies. 

(2) Notwithstanding the provisions in the Third 
Schedule — 38-Hour Week Provisions of the Metal 
Trades (General) Award No. 13 of 1965 and the 
Electrical Contracting Industry Award No. R22 of 1978 
or Clause 5.—Hours of the Engine Drivers' (Building 
and Steel Construction) Award No. 20 of 1973 by 
agreement between the employer and the employee the 
following system of working the 38-hour week may be 
implemented:— 

(a) Any work that is performed by an employee in 
excess of 38 hours in a week, but which does not 
exceed 40 hours in that week, may be deemed to 
be part of the ordinary hours of work for which 
the ordinary weekly wage is prescribed. 

(b) Therefore an employee who works in excess of 
38 ordinary hours in any week shall accrue an 
entitlement to 24 minutes worked in excess of 
seven hours 36 minutes per day provided the 
maximum accrual in any week shall not exceed 
two hours. 

(c) The leave so accrued shall be taken with the 
Rest and Recreation Leave to which any 
employee is entitled provided that should the 
services of an employee terminate with any 
such accrued leave not taken, he shall be given 
payment in lieu of that leave. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C272 of 1986. 

Between Hamersley Iron Pty Limited, Applicant and 
Australian Workers Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
WHEREAS Hamersley Iron Pty Limited and the 
Australian Workers Union, West Australian Branch, 
Industrial Union of Workers are parties to the Iron Ore 
Production and Processing (Hamersley Iron Pty 
Limited) Award No. 15 of 1985; and whereas the said 
award reserves a liberty to the Australian Workers 
Union, West Australian Branch, Industrial Union of 
Workers, in Clause 32 (16) (a) for the inclusion in the 
award of a new classification of "Concentrator Charge 
Hand — Wet Side Area"; and whereas the Australian 
Workers Union, West Australian Branch, Industrial 
Union of Workers filed an application for conference 
pursuant to the aforementioned liberty, being No. C613 
of 1985; and whereas the Australian Workers Union, 
West Australian Branch, Industrial Union of Workers 
subsequently withdrew its application for conference; 
and whereas the Australian Workers Union, West 
Australian Branch, Industrial Union of Workers has 
agreed that the aforementioned liberty be deleted from 
the award; now therefore, I, the undersigned, pursuant 
to the powers conferred on me by the Industrial 
Relations Act 1979 hereby orders — 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award No. 15 of 1985 
be varied in accordance with the following schedule 
and that such variation shall have effect on and 
from the date hereof. 

Dated at Perth this 8th day of May 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 32.—Wages: Delete subclause (16) of this 

clause and insert in lieu thereof: 
(16) (a) A claim by the AMWSU for inclusion to 

the award of a new classification of "Light Vehicle 
Workshop — Tool and Material Storeman — Tom 
Price". 

(b) A claim by unions for inclusion to the award 
of an allowance in respect of an "Unsupervised 
Tradesperson". 

NOTE: The company's position in respect of 
"Shift Tradesman as Defined" and as provided 
within the award is reciprocally reserved in the event 
of the exercise of the foregoing liberty. 

(c) A claim by the FED&FU that operators 
employed in "C" Power Station should have a 
higher level of group disability payment and that 
payment should apply as an addition to the all 
purpose wage rate. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C223 of 1986. 

Between the Australian Workers Union, West Austrahan 
Branch, Industrial Union of Workers, Applicant 
and Minesite Motors (WA) Pty Ltd, Respondent. 

Order. 
WHEREAS at a conference convened pursuant to 
section 44 of the Industrial Relations Act 1979 on 29 
April 1986 an agreement was reached between the 

Austrahan Workers Union, West Austrahan Branch, 
Industrial Union of Workers and Minesite Motors (WA) 
Pty Ltd regarding terms and conditions of employment 
of the company's employees engaged on the Mt 
Whaleback minesite at Newman; and whereas the agree- 
ment reached is consistent with the wage fixing principles 
of the Commission in Court Session in that it formalises 
a long standing arrangement and therefore confers no 
wage increases or improved conditions of employment 
on the employees concerned; now therefore, I, the 
undersigned Commissioner of the Western Austrahan 
Industrial Relations Commission, pursuant to the 
powers conferred on me by section 44 (8) of the 
Industrial Relations Act 1979 do hereby order — 

That notwithstanding the provisions of the Motor 
Vehicle (Service Stations, Sales Establishments, 
Rust Prevention and Paint Protection) Industry 
Award No. 29 of 1980, members of the Austrahan 
Workers Union, West Austrahan Branch, Industrial 
Union of Workers employed by Minesite Motors 
(WA) Pty Ltd on the Mt Whaleback site at Newman 
shall have their conditions of employment governed 
by the Iron Ore Production and Processing (Mt 
Newman Mining Co Pty Ltd) Award No. 29 of 1984 
as amended or any award which may replace it. 

Dated at Perth this 29th day of April 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C290 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Austrahan 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Building Management Authority, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of May 1986, pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 461 of 1983, and pursuant to the powers 
conferred under the said Act, do hereby order: — 

That notwithstanding the provisions of the 
Engineering Trades (Government) Award Nos. 29, 
30 and 31 of 1961 and No. 3 of 1962 and the Sheet 
Metal Workers (Government) Award No. 31 of 
1973, members of the applicant unions who are 
employed on Belmont High School shall be paid a 
site allowance of 60 cents for each hour worked in 
lieu of payments for confined space, fumes, dirty 
work, wet under foot and the handling of second 
hand timber. The allowance shall apply from the 
16th day of September 1985 until the completion of 
the project. 

Dated at Perth this 15th day of May 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C286 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and W.J. Green and 
Company, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of May 1986, pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 461 of 1983, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978, members of, or eligible to be members of, the 
applicant union who are employed on Wesley 
College Gymnasium shall be paid a site allowance of 
50 cents for each hour worked in lieu of payments 
for dirty work, wet under foot, confined space, 
fumes and the handling of second-hand timber. The 
allowance is to be paid from the first day of employ- 
ment on site, until the completion of the contracts. 

Dated at Perth this 15th day of May 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C181 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Nulsen Haven 
Association (Inc), Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the Appli- 
cant and Mrs P.E. Bentley on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders:— 

That a Nursing Assistant employed by Nulsen 
Haven Association (Inc) who on or after 1 July 1985 
undertook training as a Social Trainer shall be 
entitled to be paid as a Trainee Social Trainer in 
accordance with the Social Trainers (Nulsen Haven) 
Award No. 11 of 1985. 

Dated at Perth this 5th day of May 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. CONFERENCES 

Matters referred 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C289 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and W.J. Green and 
Company, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of May 1986, pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 461 of 1983, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978, members of the applicant union employed by 
the respondent on construction work on the Mount 
Lawley College extensions shall be paid a site 
allowance of 80 cents for each hour worked in lieu 
of payments for confined space, dirty work, fumes, 
wet underfoot and the handling of secondhand 
timber. The allowance shall apply from the first day 
of employment on site, until the completion of the 
contracts. 

Dated at Perth this 15th day of May 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR158 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
32 of the said Act between Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and the Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia, 
Applicants and Transfield Pty Ltd (WA Division), 
Eglo Engineering Pty Ltd and Kewdale Structural 
Engineers (WA), Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 8th, 
15th and 30th days of April 1986 pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement on all 
matters raised in the application; now therefore, I, the 
undersigned, a Commissioner of the Western Australian 
Industrial Relations Commission before whom the con- 
ference was held, do hereby issue the terms of that 
Agreement — 

1.—Title. 
This Order shall be known as the Metal Trades and 

Engine Drivers (Harriet Oil Project — Jervoise Bay) 
Order. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Terms and Conditions. 
6. Disability Allowance. 
7. Safety Footwear. 
8. Welding Allowance. 
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3.—Area and Scope. 
This Order shall apply to employees of the 

Respondents bound by the Metal Trades (General) 
Award No. 13 of 1965 engaged on construction work as 
defined in Clause 5.—Definitions of Part I of that Award 
or the Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973, employed on the fabrication and 
erection of Monopods, Deck Structures and other work 
associated with the Harriet Oil Project, on-site at 
Jervoise Bay. 

4.—Term. 
The term of this Order shall be for a period of six 

months and shall operate from 13 February 1986. 

5.—Terms and Conditions. 
Except as provided in this Order the terms and 

conditions of employment shall be either in accordance 
with the Metal Trades (General) Award No. 13 of 1965, 
Part II — Construction Work or the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 1973. 

6.—DisabOity Allowance. 
(1) An allowance of $2.80 per hour for each hour 

worked shall be paid in consideration of the disabilities 
and peculiarities associated with the on-site fabrication 
and erection of offshore oil platforms and deck 
structures for the Harriet Oil Project. 

(2) The allowance prescribed in subclause (1) hereof 
shall be paid in lieu of any other special rates and 
provisions payable pursuant to the provisions of the 
Metal Trades (General) Award No. 13 of 1965 and the 
Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973. 

7.—Safety Footwear. 
Each employee when commencing on site shall be 

entitled to the supply of one pair of safety boots as a free 
issue. 

8.—Welding Allowance. 
A Welder Special Class who has successfully com- 

pleted the employers' welding course and is engaged 
upon welding work to AWSD — II standards shall be 
paid in addition to the rate of wage prescribed for that 
classification, an allowance of $22.10 per week for all 
purposes of the Award. 

Dated at Perth this 5th day of May 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR635 of 1985. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Specialised Welding Pty Ltd, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 11th day of April .1986. 

Mr J. Sharp-Collett on behalf of the Applicant. 
Mr M. Crofts on behalf of the Respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The matter referred 
to the Commission for hearing and determination 
pursuant to section 44 of the Act is:— 

The Union claims that Mr Ray Smith be paid 17.5 
per cent annual leave loading on annual leave 
accrued when he resigned from the respondent's 
service. 

The respondent objects to and opposes the claim. 
The background to the claim is best described in Mr 

Sharp-Collett's words:— 
Ray Smith was employed by Complex Alloy 

Engineering for approximately nine months in 1985. 
I do have the exact dates but I do not think there will 
be any disputing that matter. The company 
Complex Alloy Engineering was in fact purchased 
by Specialised Welding Pty Ltd. This of course is a 
subsidiary of Metro Industries which is one of the 
largest groups in WA. 

After the completion of the purchase of Complex 
Alloy Engineering, Ray Smith was offered employ- 
ment by Specialised Welding which he accepted and 
continued on until he left the company's employ in 
early December 1985. His period of employment 
with both companies was in excess of 12 months, 
hence the claim. 

However, the question of the 17.5 per cent 
loading after the period of 12 months or the period 
with Specialised Welding has been refused. When 
Mr Smith started with Specialised Welding, he was 
paid out all his entitlements as per the Metal Trades 
(General) Award No. 13 of 1965, the award under 
which he was employed. 

In this instance with regard to the 17.5 per cent we 
are not really speaking of a great deal of money. It is 
a question of the principle involved. It is the 
question that a worker should not be prejudiced 
when a business is transmitted from one owner to 
another. 

The respondent's opposition was summarised by Mr 
Crofts in the following manner:— 

Mr Smith, as outlined, was a welder employed 
under the Metal Trades (General) Award, 13 of 
1965. My friend has taken us through, briefly, the 
provisions of that award and I would also refer to 
those being, firstly, Clause 23.—Holidays and 
Annual Leave. In the consolidated version of the 
award — consolidated by the Registrar — reported 
in Volume 65 WAIG at page 1001, Clause 23 
appears on page 1012. 

I would point out, however, that (3) (c) goes on to 
say (at the very bottom of the page): 

... except as provided in subclause (6) of this 
clause and Clause 8.—Annual Leave Loading, 
of part two, Construction Work, of this award 
the loading prescribed by this paragraph shall 
not apply to proportionate leave on 
termination. 

Clearly that, in conjunction with subclause (3) (c) 
of Clause 23.—Holidays and Annual Leave, 
prescribes that in the case of pro rata annual leave, 
loading is not payable. 

47611—4 
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Clearly then there is no legal entitlement to the 
loading on pro rata annual leave in Mr Smith's case. 

We submit, then, that the union's claim is 
misconceived and for this reason alone should be 
dismissed. They are claiming that the individual 
should be paid annual leave loading on a full four 
weeks when he never actually took annual leave. It 
was in effect liquidated. In neither case had he 
completed a year's service with either employer. 

Yes, sir. We submit that from the submissions so 
far Mr Smith would have and could have had no 
expectation that he would have taken annual leave 
after a combined period of service with both 
companies of 12 months. 

We submit that in this case annual leave was not 
taken by Mr Smith. Rather, he resigned for his own 
purposes, and therefore the rationale for loading 
does not even exist. His pro rata annual leave was 
simply liquidated. 

Of course, in broad terms, he would have been 
paid approximately three weeks pro rata annual 
leave by Complex Alloy Engineering, and then 
approximately one week pro rata annual leave by 
Specialised Welding when he left there. 

The real issue confronting the Commission in this case 
is whether in Mr R. Smith's circumstances he was 
disadvantaged by the extent necessary to warrant the 
Commission overriding by order a specific provision of 
the Metal Trades General Award 13 of 1965 (65 WAIG 
1001 and 1012). 

On the facts of this particular case and given that pro 
rata annual leave was "paid out" to Mr Smith that upon 
redundancy he went straight from one job to another and 
has suffered no great hardship, an order relating as it 
would a new right which is otherwise prescribed by award 
prescription is not warranted and the application is 
refused. 

The answer for the future may be an application to 
vary the award but that is a matter for the applicant 
union to consider. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR635 of 1985. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Specialised Welding Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr M. Crofts on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the claim be dismissed. 

Dated at Perth this 11th day of April 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

66 W.A.l.G. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR99 of 1986. 

Between the Australian Railways Union of Workers 
Western Australian Branch and Others, Claimants 
and the Western Australian Government Railways 
Commission trading as Westrail, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 29th day of April 1986. 

Mr R. Wells on behalf of the Claimants. 
Mr A. Hassell on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The matter referred to the 
Commission for hearing and determination pursuant to 
section 44 of the Industrial Relations Act is as follows:-— 

The Union claims that workers employed at 
Westrail's Midland Workshops who were directed 
to stand down without pay on 19 and or 20 February 
1986 for their refusal to wear safety glasses, be paid 
for that period in which they were stood down. 

Westrail opposes the claim. The claim involves 15 car 
and wagon builders, a labourer, an electrical fitter and a 
mechanical fitter that either by express advice to Westrail 
or by the implications of their action in handing in their 
safety glasses effectively indicated that they were not 
prepared to wear the protective equipment for the 
duration of a working day. This action followed some 
discussions with Westrail's management and the 
direction that unless the men were prepared to give the 
commitment to wear the glasses for the full working day 
they would be ordered from the workshop and would not 
be paid. 

After handing in their glasses the men continued to 
attend the workshop and performed duties at their 
discretion without supervision. 

Wages were not paid by Westrail for periods ranging 
from 3.5 hours to 11.5 hours for the individuals 
involved. A resumption of duties resulted from the 
Conference before the Commission pending the referral 
for hearing and discussions with officers of the Depart- 
ment of Occupational Health, Safety and Welfare. 
Arrangements which existed for the wearing of safety 
glasses prior to the events of 19 and 20 February were re- 
established on an interim basis. 

The Union argues that the requirement to wear the 
safety glasses was not part of the contract of employment 
and that as there was a dispute with Westrail the matter 
should have been resolved in accordance with the agreed 
grievance procedure. 

Westrail contends that the action to stand down the 
men was justified on the ground that they had refused to 
obey a lawful and reasonable order. In requiring the men 
to wear the safety glasses for the full working day 
Westrail submits that it was doing no more than 
exercising its responsibility under the common law duty 
of care to the workers. 

The circumstances of the matter which is the subject of 
reference to the Commission gives rise to issues involving 
express and implied terms under a contract of service and 
the statutory provisions embodied in the relevant Award. 
To these considerations Westrail adds the requirements 
of the Workers' Compensation and Assistance Act 1981. 

To appreciate matters that culminated in the workers 
being stood down on 19-20 February over the safety 
glasses issue it is necessary to review events going back to 
1982. 

(1) In a notice to Staff of the Mechanical Branch of 
Midland Workshop dated 4 June 1982, the Workshops 
Manager advised workers that:— 

Your compensation claim can be rejected if it is 
proved that the injury is attributable to:— 



66 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 941 

Failure, without a reasonable excuse which can be 
proved, to use protective equipment, clothing or 
accessories provided by the employer. 

2. The above is part of the new Workers' 
Compensation Act 1981 and it can be seen that 
responsibility for safety care is being partially placed 
upon the employee. 

3. It will still remain a Supervisor's duty to see that the 
proper protective equipment is provided and that the 
employees know how and when to use it. The Supervisor 
is still expected to challenge employees who are not 
wearing the recognised protective equipment and to take 
suitable action against offenders. 

4. Refusal to use safety equipment now becomes a 
matter of real concern for the employee because he can 
place himself outside compensation cover and also into 
strife with Management which is required to see that the 
equipment is used. 

5. Management policy will be to use the new Act to 
encourage employees to protect themselves, to find out 
why protective equipment is not used and generally to see 
that workshops employees are given every chance to 
comply with the Act. 

6. The situation may well be reached where manage- 
ment will have to inform an employee that because of his 
refusal to wear protective equipment Management will 
oppose the payment of any related compensation claims. 
Also because the Act still requires Management to pay 
compensation where death or serious and permanent 
disablement results, the employee could be booked off 
duty and told to leave the area in order to protect 
Management from the likelihood of such claims. 

(Emphasis added.) 
7. The above action will be taken only after the 

appropriate Trade Union representatives have been 
advised and given the opportunity to discuss the matter 
with both the employee and Management. 

(Emphasis added.) 
(Exhibit 8.) 

(2) In 1982 Westrail embarked on a pilot project to 
reduce eye injuries in the area of highest incidence, the 
boiler and flanging Shop. 

At that time standard black plastic glasses were an 
issue. It was recognised that these distorted vision, that 
they were not suited to each individual and could not be 
worn for prolonged periods. 

Westrail accepted that it could not ask employees in 
the boiler and flanging shop to wear these glasses for the 
full working day. 

After negotiations with workers' representatives, 
including trade union representatives from the boiler and 
flanging shop there was agreement that individually 
prescribed and fitted glasses would be given to each 
employee and would be worn for the full working day. 
The boiler and flanging shop was designated as an eye 
protection area and entry was forbidden without safety 
glasses. 

(3) At the time of the implementation of the pilot 
project of the eye protection programme there were a 
number of disputes at Midland Workshops on safety 
issues. The Industrial Foundation for Accident 
Prevention was brought in to survey the situation. This 
was undertaken in conjunction with Westrail and Trade 
Unions represented at the Workshops. 

As a result of IFAP involvement a Memorandum of 
Understanding for Occupational Safety and Health 
Practices and Policy Programme for Westrail's Midland 
Workshops was established. (Exhibit C.) 

A Policy Committee under the Chairmanship of the 
Workshops Manager was set up. The Committee 
includes representation from Management, the Safety 
Officer, the Occupational Health Nurse and Trade 
Unions. Divisional Committees operate under the aegis 
of the Policy Committee. 

Provision is made in the Memorandum for the Policy 
Committee to "Consider and settle safety and health 
matters referred to it which have been the subject of 
dispute and not resolved at divisional committee level". 

Although only formulated as a Draft Memorandum of 
Understanding the Commission is informed that the 
document has had general application at Midland 
Workshops. 

(4) In a notice dated 26 July 1984, under the signature 
of the Workshops Manager the minutes of the meeting of 
the Policy Committee of 19 June 1984 are set out. 

Under Item 6 Eye Safety Programme the notice 
states:— 

Blacksmith, Coppersmith, Foundry and Plating 
Shops are the next areas to participate in this 
programme, commitment from these shops must be 
obtained to ensure the success already achieved in 
the Boiler Shop. It was anticipated that the Machine 
Shop would be selected for phase 3. 

(Emphasis added.) 
Other comments offered on this subject included:— 

(a) The long term effect on eyesight by wearing 
safety glasses of a lower quality than those 
issued in the first stage of this programme. 

(b) The possibility of issuing the better type of 
safety glasses to employees that frequently 
enter restricted areas for maintenance 
purposes. 
It was indicated that the Electrical Shop had a 
supply of the better type for this purpose, 
however there were none with prescription 
lenses. 

(c) Employees with the better type take more care 
of them than those with the second best. 

(d) The Committee was unanimous that the Eye 
Safety Programme be extended to the whole 
workshops. 

(Emphasis added.) 
(Exhibit 1.) 

This notice was distributed throughout the workshops 
for display on notice boards. 

(5) In late April or early in May 1985 the Policy 
Committee discussed the implementation of the next 
phase of the eye protection programme into Block 1, the 
area of Midland Workshops in which the workers stood 
down on 19-20 February are employed. 

(6) In a letter dated 10 May 1985, the workmen were 
advised in the following terms:— 

Because of the success of the Eye Protection 
Programme currently being conducted in specified 
areas in these Works, it has been decided to extend 
this scheme to the Rollingstock Maintenance 
Section Block 1. 

When each employee has been individually fitted 
with Safety Glasses it will be expected that the 
glasses will be worn throughout the working day. 

It is also important to consider section 22 of the 
Workers' Compensation and Assistance Act 1981 
which places some responsibility upon the employee 
to wear protective equipment if he wishes to remain 
eligible for compensation payments. 

Should you object to being part of the 
programme, please advise your Assistant Foreman 
without delay. 

(Emphasis added.) 
(Exhibit 2 — attachment C.) 

The letter was distributed under the signature of the 
Workshops Manager. 

(7) In response to the letter of 10 May representation 
was made to the Senior Foreman (Rollingstock) by the 
Australian Railways Union Shop Steward on behalf of 
car and wagon builders in Block 1 objecting to the 
wearing of safety glasses for the full working day. At that 
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time the workmen had not been issued prescribed and 
fitted safety glasses and were still in possession of the 
plastic glasses. 

The objections to wearing glasses for the full working 
day centered on comfort, glare and most importantly the 
workmen's own perception of the need to wear the 
glasses only when jobs demanded protecting their eyes. 

(8) A letter to the Senior Foreman from the Shop 
Steward formalised the objection of the car and wagon 
builders. 

The letter states:— 
Motion put to Shop Meeting 23 May 1985. That 

the issue of prescribed Safety Glasses to be worn 
continuously per 8'A hour shift is unacceptable to 
car builders as our type of work in confined areas 
and bad lighting, particularly in hot weather would 
lead to discomfort, frustration and possibly blind 
spots in some areas of work. 

The Car Shop Membership stress the use of 
regular issue safety glasses will still be worn if the 
operator is in what he sees to be hazardous 
operation e.g. grinding or drilling overhead, etc. 

Note: Vote was unanimous. 
(Exhibit A.) 

(9) A further meeting took place with the Senior 
Foreman on 6 June 1985. Several Shop Stewards/Union 
Convenors were in attendance together with Westrail's 
Health and Safety representatives. The meeting followed 
a direction to the Senior Foreman from his Production 
Engineer to "handle the matter in the shops". 

The following evidence was provided to the 
Commission by the Senior Foreman. 

We discussed the problem with the car and wagon 
builders from bay one and the things they could see 
which would make it not necessary for them to wear 
glasses, at length until it boiled down to a situation 
where I said "Is the eye programme going to go 
ahead or not and everyone agreed that, yes it would 
go ahead and that commonsense would prevail in its 
introduction; that we would go through a period of 
education and encouragement to get the programme 
on its way. When that meeting ended the convenors 
then went down, or certainly the shop steward went 
down and had a paid meeting to advise the group 
what had transpired in my office. That seemed to 
put the matter at rest. 

(Transcript pp. 13/14.) 
(10) The workmen in Block 1 were individually 

screened and fitted for the new safety glasses between 10 
and 13 June 1985. 

(11) At some time between September and October 
1985 a document "Eye Protection Programme — Super- 
visors Guide" circulated in the workshops. The paper 
purported to alert Supervisors to their responsibility to 
enforce the eye protection programme. It noted:— 

The first two weeks of the eye protection 
programme are the hardest. During this time your 
employees will test you to see if you mean what you 
say about wearing eye protection. They will come up 
with any number of complaints and will "forget" to 
put their glasses on. Another trick is to remove the 
lenses from the frame and wear the frames only. In 
most cases, the objection or complaints that you get 
are "False Objections". These are usually brought 
up to test both you and management. 

The document was disclaimed by Westrail, although it 
is understood to have emanated from the Safety Officer. 

A letter or notice was distributed by Westrail 
disclaiming the document. 
(Exhibit B.) 

(12) In a notice dated 7 October 1985 under the 
signature of the Workshops Manager, all Staff were 
informed that "as from 0715 hours on Monday 14 
October 1985 the entire Block 1, including the Bogie 
Repair Shop and the Westinghouse Section, will become 

restricted areas insofar as the above (eye protection) 
programme is concerned. Staff will be expected to 
observe the warning signs which will be prominently 
displayed on the walls of the nominated buildings and 
repeated hereunder for convenience:— 

DANGER 
SAFETY GLASSES REQUIRED 

BEYOND THIS POINT." 
(Exhibit 4.) 

(13) Most of the men involved in the dispute the 
subject of consideration by the Commission were issued 
with their new glasses by the first week in September 
1985. All would have received their issue by 14 October. 

(14) With the designation of Block 1 as a restricted 
area for the purposes of the eye protection programme 
on 14 October 1985, Westrail embarked on a period of 
"education and encouragement". 

(15) When the workmen returned to work in February 
1986, after the holiday break it was noted that the 
requirement to wear safety glasses in the designated areas 
of Block 1 was not being adhered to in all instances. 

The Senior Foreman considered that most of the 
problems had been sorted out having "been at it since 14 
October 1985". It was acknowledged that those wearing 
photochromatic lenses were still experiencing some 
difficulties. 

On 19 February the Workshops Manager was 
informed by the Senior Foreman of the problems of 
getting the car and wagon builders in bay 1 to wear their 
safety glasses for the full working day. An instruction 
was issued to the Senior Foreman that the education and 
encouragement period had come to an end and that 
anybody that refused to wear the safety glasses would be 
asked to leave the area until such time as he was prepared 
to comply with the requirements. 

All car and wagon builders in Block 1 were informed 
of the Workshop Manager's instruction in terms that if 
safety glasses were not worn at all times they would be 
asked to leave the shop and would not be paid. 

(16) On 19 February a car and wagon builder in bay 1 
of Block 1 was approached by his Foreman and directed 
to wear his safety glasses. The Foreman informed the 
workman that he had been requested to follow the 
direction as he was a shop steward and it would save time 
to go straight through him "instead of seeing someone 
else and having him (the shop steward) dragged in to 
represent the worker". 

The workman was taken to see the Senior Foreman. 
After some discussion he restated the position that he 
would not wear the safety glasses for the full shift. He 
was asked to leave the shop and informed that he would 
not be paid. 

Union convenors met with the Senior Foreman. They 
were informed of Westrail's position. 

On the convenor's advice the workman continued to 
work in bay 1 but without supervision. 

The workman was advised by the Senior Foreman that 
he was working without permission, without supervision 
and that he would not be covered for workers' 
compensation. 

There was no intention to use physical force to remove 
the workman from bay 1. 

(17) At 0715 hours on 20 February, the car and wagon 
builders from bay 1 together with their ARU convenor 
met to discuss the stand down of the workman that had 
taken place the previous day. 

The meeting resolved:— 
That all car builders hand their plain safety glasses 

in to the Workshops Manager till we come to some 
agreement with Management. 
(Exhibit 5.) 

(The workmen from bay 1 issued with corrective lenses 
in their safety glasses were not involved in the above 
decision.) 
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(18) When the safety glasses were handed in the men 
were asked to leave the work area. They were informed 
that they would not be paid and not to come back until 
they were prepared to wear their safety glasses. 

Each workman stood down, received a letter from the 
Workshops Manager in the following terms:— 

It is understood you have refused to wear the 
safety glasses issued to you for your protection. The 
block one area where you are employed is restricted 
only to employees who wear the eye protection 
provided. 

Section 22 (b) of the Workers' Compensation Act 
provides that if it is proved the disability of a worker 
is attributable to his failure without reasonable 
excuse, proof of which is on him, to use protective 
equipment, clothing or accessories provided by his 
employer for the worker's use, any compensation 
claimed in respect of that disability shall be 
disallowed unless the disability results in death or 
serious and permanent disablement. 

The policy on the issue of safety glasses in the 
restricted areas in the Midland Workshops provides 
for employees who refuse to wear the glasses to be 
counselled by their Supervisor and shop steward in 
an attempt to have them comply with the 
requirement. 

As you continued to refuse to wear the eye pro- 
tection provided, you were directed by your Super- 
visor to leave the block one area from . . . hours on 
19/20 February 1986. You were further advised you 
will not be paid from this time and this will continue 
until you agree to wear your safety glasses. 
(Exhibit 6.) 

(19) A further meeting was arranged by the Union 
convenors to ascertain the views of workmen in other 
areas of Block 1. At that time an electrician informed the 
convenors that he had been stood down for refusing to 
wear his safety glasses for the full shift. 

The meeting adjourned and the workforce assembled 
in front of the Workshop Manager's Centre in support of 
their colleagues who had been stood down. 

A spokesman for the Union convenors requested that 
discussions be entered into between Westrail and the 
representatives of the workmen in line with the 
Memorandum of Understanding for Occupational 
Safety and Health Practices and Policy Programme. 
Pending those discussions it was requested that 
arrangements which existed prior to the stand downs be 
re-established. 

The Workshops Manager rejected these requests. The 
decision taken on 19 February to fully implement the eye 
protection programme in Block 1 was to stand. 

(20) The Union convenors requested the workmen to 
return to work. That day the ARU lodged an application 
with the Commission for a conference pursuant to 
section 44 of the Act. 

It has been necessary to canvass in detail the 
discussions, the documentation and actions associated 
with the implementation of the eye protection 
programme at Westrail's Midland Junction Workshops 
to ascertain their legal significance. It is within this 
context that the operations of the Award, the status of 
any collective Agreements and the contract of service 
must be considered. 

The import of the notice dated 4 June 1982 on changes 
to Workers' Compensation legislation is that action may 
be taken where a worker refuses to wear safety equip- 
ment. The penalty of being booked off duty and told to 
leave the area was being foreshadowed as a possibility. 
The notice records Westrail's commitment to 
conciliation where an individual is in dispute over the 
proposed action. On its own the statement does not 
impact on the contract of service. 

It is clear that the eye protection pilot project between 
the workmen in the boiler and flanging shop, their Trade 
Union representatives and Westrail resulted in an agree- 
ment to which all parties gave their commitment. That 
agreement was formalised as an instruction or work rule 
and in my view was incorporated into the contract of 
employment. However, this arrangement is particular to 
the workers party to the commitment and cannot be 
extended to include other employees of Westrail. 

With respect to the Memorandum of Understanding 
for Occupational Safety and Health Practices and Policy 
Programme, albeit that it has had general application at 
the Midland Workshops up until the time of the dispute 
on 19-20 February it has remained a draft. Although a 
procedure is specified for the resolution of disputes 
concerning safety and health matters the document does 
not have the status of a collective agreement and 
therefore could not be taken to have been incorporated 
into an individual's contract of service. 

The notice dated 26 July 1984, does no more than 
inform the workforce of the Policy Committee's 
commitment to the implementation of the eye protection 
programme and progress in its application. It does not 
either activate the notice of 4 June 1982 nor convert to an 
authoritative direction action which was merely 
foreshadowed as a possibility some two years previously. 

Reactions to the letter to workers in the Rollingstock 
Maintenance Section dated 10 May 1985 should have 
alerted both Westrail and the Union to the problems that 
were going to be experienced in implementing the eye 
protection programme to this area of the workshop. 
Instead of activating the procedure agreed to between the 
parties for the resolution of disputes on health and safety 
issues the matter was handled at the shop floor level. It 
was the prerogative of the workers' representatives and 
Westrail to refer the matter under the Memorandum of 
Understanding to Policy Committee. 

I can appreciate that from Westrail's perspective the 
agitation expressed by the workmen at that time was 
looked on with some scepticism as the new safety glasses 
had not even been fitted let alone issued. However, it was 
not reasonble to assume that the objections which were 
raised had been resolved at the meeting with the 
workmen on 6 June 1985. 

The situation was not assisted by the distribution of 
the document which purported to be the Supervisor's 
guide to the implementation of the eye protection 
programme and which was subsequently disclaimed by 
Westrail. 

The notice issued to the workforce in Block 1 dated 7 
October informed of the application of the eye 
protection programme and the requirement to wear 
safety glasses in designated areas. It did not specifically 
reaffirm the expectation expressed five months 
previously in the letter of 10 May that glasses will be worn 
throughout the working day. The notice of 7 October is 
ambiguous inasmuch as it alerts staff to an observance of 
warning signs to be displayed on the walls of nominated 
buildings. An inference which can be taken is that the 
programme was to have applied with varying degrees of 
rigour in the shops of Block 1. Furthermore in the 
absence of a re-statement of the requirement to wear 
safety glasses for the full working day, the notice of 7 
October could have been seen by the car and wagon 
builders that were involved in the discussion with the 
Senior Foreman on 6 June as an acknowledgement that 
their objections had been taken into account. This 
perspective is reinforced by Westrail's approach to the 
eye protection programme from 14 October when the 
wearing of glasses was not mandatory but that a policy of 
encouragement and education was adopted. 

I find it difficult to link the authority evoked by 
Westrail to stand down the men on 19-20 February 1986 
to the notice which was issued by Westrail on 4 June 
1982. This notice was cited by Westrail at the hearing as 
being the primary authority. 
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The series of notices, letters, discussions and minutes 
of meetings does not disclose the establishment of an 
agreement which could have been formalised into a work 
rule and which is binding on the men who were stood 
down. Nor does the record show that a collective agree- 
ment was entered into by the Union on behalf of the men 
at the workshop to make the wearing of safety glasses for 
a full working day a condition of their contract of 
service. 

I see the situation that existed on the morning of 19 
February with respect to the contract of service of the car 
and wagon builders and the several other workmen who 
were stood down that afternoon, as being no different 
from that which existed during the period of education 
and encouragement when the eye protection programme 
was extended to Block 1 on 14 October 1985. There is 
nothing to suggest that at the commencement of the 
working day of 19 February there existed anything which 
would prejudice the workmen's entitlement to payment 
of wages for the discharge of duties in the manner of 
performance which had been acceptable to Westrail 
from at least 14 October 1985. This position could have 
changed if there exists a stand down provision in the 
Award which was evoked by Westrail. 

The men stood down by Westrail are covered by the 
Railway's Employees Award No. 18 of 1969. The Award 
has the following provisions: 

Clause 20a: Shop Stewards and Grievance Pro- 
cedures — Midland Workshop. 

Clause 21: Charges against workers. 
None of the avenues available under these clauses were 

pursued by the parties to the dispute concerning the 
refusal of the men to wear safety glasses for the full 
working day. 

The award governs relations between the parties to a 
contract of employment as to all matters with which it 
deals (Amalgamated Collieries of WA Limited v. True 59 
CLR 417). Under Clause 36 of the Award, Westrail 
guarantees to each worker other than casuals, a full 
week's work exclusive of Sunday time. This undertaking 
is qualified to the extent that deductions may be made 
from payment of wages in specified circumstances. The 
clause states the employer's rights with respect to the 
non-payment of wages in stand down. But the scope of 
this right does not encompass the circumstances of the 
present matter. 

However, the absence of a provision in the Award to 
justify Westrail's position on the stand downs on 19 and 
20 February does not exhaust the possibilities of the 
existence of authority to take the action it did. 

Awards of the Commission do not circumscribe the 
rights and obligations of the parties to a contract of 
employment. 

It is fair to say that an Award may only specify 
rights and obligations and entitlements in the 
ordinary circumstances of employment in industry 
for it is not possible to foresee and to so legislate for, 
all of the varying circumstances which may arise in 
the industrial relationship between employer and 
employee. 
(Cort S.C. Mt Newman Mining Co Pty Ltd v. TWU 
64 WAIG 1075 at 1078.) 

Matters which impinge upon the legitimacy of actions 
of the parties in circumstances other than the ordinary 
incidents of the employment relationship include an 
implied obligation under a contract of service for an 
employee to obey lawful and reasonable orders. It is the 
force of this obligation that Westrail sought to emphasise 
before the Commission in apposing the Union's claim 
for payment for the men stood down on 19 and 20 
February 1986. However, I consider that the matter 
cannot be determined on the application of this 
obligation in isolation from such factors as an implied 
duty of co-operation [Lord Denning M.R. Secretary for 
State Emplo>Tnent ASLEF (No. 2) (1979) 2QB 455] or an 
implied condition of a contract of employment that each 
party will act fairly in his dealings with the other (Cort 

S.C. Mt Newman Mining Co Pty Ltd v. TWU 64 WAIG 
1075 at 1078). But more importantly the exercise of the 
Commission's jurisdiction requires that consideration 
goes even further: 

What I have said touches the legal rights of the 
parties but it seems to me that when acting to deter- 
mine a dispute relating to an industrial matter such 
as a claim to be payed for working time lost, the 
extent of the mandate may be sufficient to enable 
the Commission, acting within jurisdiction, to make 
an order irrespective of such rights if, after 
considering the interests of others as well as those 
concerned it is thought to be fair and right to give 
effect to its determination. Orders of that nature are 
made in proceedings pursuant to section 44, for 
example, orders against employers relating to unfair 
dismissal even though the employment has been 
terminated in accordance with the contract of 
employment and orders granting claims for pro rata 
long service leave where no entitlement exists under 
an Award. These are examples of jurisdiction 
exercised according to equity, good conscience and 
the substantial merits of the case as the Act requires. 
[A useful history and analysis of jurisdiction of such 
a kind appears in Walkely v. Dairyvale Co-operative 
Ltd (1972) 39 SAIR 327 from 340.] 
(O'Dea J. in Mt Newman Mining Co Ltd v. TWU 64 
WAIG 1076.) 

On 19 February 1986 when the decision was taken to 
terminate the period of education and encouragement 
for workers under the eye protection programme and 
enforce the requirement to wear safety glasses for the full 
shift there was in existence a course of dealings between 
Westrail and the representatives of the workers which in 
my view rendered the action of standing-down the group 
of men in Block 1 unreasonable. 

In keeping with what the parties must have seen as the 
standards of good industrial relations they had 
established a forum for developing and implementing the 
eye protection programme for the Midland Workshops. 

Within the framework of the Policy Committee a 
protocol was established for addressing issues arising out 
of its implementation. There was the experience of 
successful negotiation in the application of the 
programme to the boiler and flanging shop in Block 2. 
The decision to stand-down the men in Block 1 was at 
best ill conceived and at worst calculated to precipitate 
confrontation. Even without recourse to the dispute 
settlement procedure within the draft Memorandum of 
Understanding — Occupational Safety and Health 
Practices and Policy Programme, there existed avenues 
through which the matter could have been addressed — 
not least of which was the Industrial Relations 
Commission of WA. 

In the argument opposing the Union's claim for 
payment of wages for the period of the stand down, 
Westrail referred to the decision in Electricity 
Commission of NSW v. FEDFA 75 AR 504 which was 
cited, with approval by the Full Bench, in WAGR v. 
ARU 61 WAIG 477. 

In the case before the NSW Industrial Commission in 
Court Session, an employee refused to perform the task 
of placing in service a high pressure river pump because 
of certain Union bans and limitations. The employee was 
then placed on "no work, no pay" and it was held that he 
was disentitled to payment of wages for any part of the 
shift, although he remained on the job and offered to 
perform other duties which the employer did not require. 

Westrail submitted that the principles of "no work, no 
pay" should apply in the present case. 

It is noted that it is not just any lawful and reasonable 
order that must be obeyed. The direction with which 
compliance is required must be relevant to the actual 
duties or manner of performance of those duties that the 
employee was contracted to perform. The authority 
which an employer exercises in issuing orders is therefore 
constrained by the scope of the contract. It is not the 
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mere fact of disobedience that renders an employee liable 
for breach of contract or which dis-entitles him/her to 
payment of wages but rather the object of the refusal. 
What an employee must not do is wilfully to obstruct the 
employer as he goes about his business. 

The notion of obedience to lawful and reasonable 
orders founded on 18th and 19th century concepts of 
employment law, is in many respects unsatisfactory. A 
lawful order is merely one which is not unlawful. The 
concept of "reasonableness" is difficult to define and 
can only be judged in the context of the contractual 
relationship between the parties. It seems preferable to 
imply into a contract of service that an employee will not 
disobey (or in obeying lawful instructions, will not seek 
to obey them in a wholly unreasonable way) to disrupt 
the employer's work system, the efficiency of which 
he/she was employed to ensure [See Roskill L.J. 
Secretary of State for Employment v. ASLEF (No. 2) 
(1972) 2 QB 455], 

This approach links the notion of reasonableness with 
the performance of the contract which parties have 
entered into and thereby establishes the scope of an 
employee's duty to obey an employer's direction i.e. by 
seeing that there is no disruption to the employer's 
business or reduced level of efficiency in the performance 
of the work for which the employee was contracted. 

Clearly, in the Electricity Commission of NSW Case 
(supra) the refusal to obey the direction to bring into 
service a high pressure river pump was the wilful 
disobedience of a lawful and reasonable order calculated 
to disrupt the operations of the Commission. By that 
action the employee showed he was unready and 
unwilling to perform the service for which he was 
contracted. The failure on his part to do just that so long 
as he continued, disentitled him to payment of wages. 

In the present case, on the morning of 19 February 
1986 the car and wagon builders and other workmen in 
Block 1 were ready, willing and able to perform in 
accordance with the directions of Westrail, the services 
for which they were contracted. 

They did not seek to impose additional conditions on 
Westrail for the continuing performance of their duties 
nor in any way seek to limit the performances of their 
normal duties. 

Their response to the new direction that afternoon to 
wear the safety glasses for the full shift was not calcu- 
lated to disrupt nor to prejudice Westrail's operations. 
The reasonableness of the order to wear the glasses 
cannot be isolated from the course of dealings between 
the workers' representatives and Westrail on safety issues 
in general and the eye protection programme in 
particular. The circumstances of the situation are 
sufficient to take the matter outside the scope of the 
application of the principle of "no work, no pay". In 
submissions to the Commission Westrail referred to the 
provisions of the Workers' Compensation and 
Assistance Act 1981 and to an employer's common law 
duty of care to employees. 

The initiative taken by Westrail in establishing an eye 
protection programme coincided with the proclamation 
of the new Act covering Workers' Compensation. In a 
notice dated 4 June 1982 the attention of workers at 
Midland Workshops was drawn to section 22 of the Act. 
This provides that compensation will be disallowed if it is 
proved that the disability is attributable to the workers 
failure, without reasonable excuse, proof of which is on 
him, to use protective equipment, clothing or accessories 
provided by the employer for his use. 

It is to be noted that the Act does not impose strict 
liability on the worker where protective equipment is 
provided nor is an employer strictly liable for the safety 
of his workers under common law. 

Whilst Westrail are to be commended for their efforts 
in upgrading the standard of protective equipment issued 
to workers, it is unreasonable to infer that on 19 
February 1986 such a commitment gave rise to a 
complementary contractual obligation on the part of the 

workers to wear safety glasses for a full shift and to be 
rendered liable to stand down from duty without 
payment of wages. However this is not to say that a 
future agreement between the representatives of the 
Union and Westrail on the wearing of safety glasses 
could not be incorporated into the contract of Service for 
workers in Block 1, at the Midland Workshops. 

An order will issue granting the Union's claim for 
payment to the worxers identified in Exhibit 7 who were 
stood down on 19 and/or 20 February 1986. 

The matter referred to the Commission for decision is 
particular to the circumstances of the stand down of 
specified workers on 19 and 20 February 1986. Nothing 
in this decision should be taken as being an acceptance of 
what was put forward by some of the Union's witnesses 
as a policy on the wearing of safety glasses under the eye 
protection programme. The initiative taken to maximise 
safety in the work place should receive whole hearted 
support and co-operation from workers, Union 
representatives and management. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR99 of 1986. 

Between the Australian Railways Union of Workers, 
Western Australian Branch and Others, Claimants 
and the Western Australian Government Railways 
Commission trading as Westrail, Respondent. 

Order. 
HAVING heard Mr R. Wells on behalf of the claimants 
and Mr A. Hassell on behalf of the respondent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That workers employed at Westrail's Midland 
Workshops who were directed to stand down 
without pay on 19 and/or 20 February 1986 for their 
refusal to wear safety glasses, be paid for that period 
in which they were stood down. 

Dated at Perth this 29th day of April 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR163 of 1986. 

Between Australian Railways Union of Workers West 
Australian Branch, Claimant and Western 
Australian Government Railways Commission, 
Respondent. 

Order. 
WHEREAS today the applicant sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 23rd day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR411 of 1985. 

Between the Australian Workers' Union West Australian 
Branch, Industrial Union of Workers, Claimant and 
Hamersley Iron Pty Limited, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 30th day of April 1986. 

Mr C.E. Butcher on behalf of the claimant. 
Mr A.N. Cameron on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The issue is set out in 
the memorandum in the following terms: 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers claims that 
due to change of circumstances at the Primary 
Crusher at Paraburdoo Clause 32.—Wages in the 
Iron Ore Production and Processing (Hamersley 
Iron Pty Limited) Award No. 15 of 1985 should be 
varied so that primary crusher operator receives 
$336.10 as increased from $312.70. 

At the hearing in Paraburdoo on 14 April 1986,1 was 
advised that the figures in the claim should be altered, 
respectively, to $336.80 and $324.60. 

The change of circumstances at the primary crusher 
said to justify an increase in operators wage rates results 
from the installation of a pneumatic hammer for 
breaking up large rocks which cause a stoppage of the 
operation, and a suction device known as a supersucker 
used for the purpose of clearing debris. 

The hammer is mounted on an hydraulically driven 
articulated arm and operated through the use of two 
small levers at a station in the open air on the rim of the 
crusher bowl. The operator lifts and slews the hammer 
and is able to place it with great accuracy. I have viewed 
the hammer in operation and gained an appreciation of 
the manoeuvrability of the whole arrangement by 
personally manipulating the control levers. At first I 
formed the impression that few if any extra skills would 
be required of crusher operators to completely perform 
the additional work. However, having heard the 
evidence I am satisfied that there is a net addition to skills 
and responsibilities thus satisfying the requirements of 
the Wage Fixing Principles. 

In saying this, I have full regard for the respondent's 
submissions in connection with the strict test stipulated 
in principle 4, which is that there must be a significant net 
addition to work requirements such as to warrant the 
creation of a new classification. Surely that is a test to be 
applied in the context of the instant award. I note the 
small wage differentials between classifications — as a 
proportion of total wage rates — which, presumably, 
reflect the small work factor differences involved, and it 
is also quite obvious, legally speaking, that no crusher 
operator at Paraburdoo could have been required to 
operate the hammer at the moment of its commissioning. 
Bearing these two issues in mind I cannot conscientiously 
refuse a wage increase. The simple fact is that these 
considerations would allow a fair and reasonable 
distinction to be made between crusher operators at 
Paraburdoo who have, and those who have not, by on 
the job experience and training, become able to operate 
the hammer and that would be sufficient to warrant two 
classifications. Applying this reasoning to the circum- 
stances of the present case it follows that in substance the 
classification of primary crusher operator at Paraburdoo 
has changed thereby warranting an increase in the pre- 
scribed wage. 

With respect to the supersucker, I am not satisfied on 
the evidence before me that operating this machine adds 
to the skills and responsibilities of crusher operators in 
any material way. 

My decision is that the prescribed weekly wage for 
primary crusher operators at Paraburdoo be increased by 
$4.00. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR411 of 1985. 

Between the Australian Workers Union, West Australian 
Branch, Industrial Union of Workers, Claimant and 
Hamersley Iron Pty Limited, Respondent. 

Order. 
HAVING heard Mr C.E. Butcher on behalf of the 
claimant and Mr A.N. Cameron on behalf of the 
respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award No. 15 of 1985 
be varied in accordance with the following schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after 13 September 1985. 

Dated at Perth this 30th day of April 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 32.—Wages: Add a new item to subclause (3) 

of this clause as follows: 
Primary crusher operator — Paraburdoo $328.60 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR132 of 1986. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers 
and Others, Claimants and Western Mining 
Corporation Limited, Respondent. 

Interim Order. 
HAVING heard Mr C.M. Brown on behalf of the 
claimants and Mr S.J. Carter on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the following part of the claims herein, 
namely 

1. Retrenched Employees: That all 
retrenched employees wishing to remain with 
the respondent be reinstated. 

Employees to be retrenched in replacement 
of those being reinstated will be retrenched on a 
date to be determined, 

be dismissed. 

Dated at Perth this 12th day of May 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR207 of 1986. 

Between Federated Clerks Union of Australia, Industrial 
Union of Workers, Western Australian Branch, 
Claimant and Skywest, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 30th day of April 1986. 

Mr C. Panizza on behalf of the claimant. 
Mr B. Williams on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter arises for deter- 
mination following referral from a Conference under 
section 44 of the Industrial Relations Act 1979. 

The applicant Union seeks to have the notice of 
termination issued to Mr X, a Traffic Officer with 
Skywest Airlines revoked. It is claimed that the 
termination is unfair. The application is opposed by the 
respondent. 

On 7 April Skywest Airlines announced a major re- 
organisation of activities at its Perth base to 1 'contain an 
unacceptable level of losses which has continued for the 
first nine months of the current financial year with no 
prospects of improvement". 

In efforts to maintain viability Skywest Airlines will 
cease operations of the Bunbury and Rottnest Island 
regular public transport routes with effect from 30 April. 
Also, as a result of the dramatic downturn in oil 
exploration activity the Company's ad hoc charter 
activities will be terminated from the same date. A 
current four aircraft "Jetstream" schedule servicing 
other regular public transport routes will be cut back to a 
3V2 aircraft schedule. This has been brought about by a 
general lack of growth in passenger numbers and the 
need to operate with spare capacity. Significant cost 
savings will be achieved in aircraft maintenance and 
servicing under the rescheduled operations. 

In a notice issued to staff on 7 April the Managing 
Director details the re-organisation of the Company's 
activities. He states: 

The net impact of these events occurs mainly in 
the area of air crew and the Company intends to 
absorb this impact to the fullest extent by using the 
immediate surplus of Perth pilots to satisfy a 
backlog of accrued pilot leave. This decision has 
been taken in the light of the expected East-West 
offtake later in the year and it is our hope that major 
relocations can thus be avoided together with the 
inevitable retrenchments that would occur if we 
were to adopt an immediate relocation plan. 

With regard to engineers we are currently below 
our staffing levels and consequently the only impact 
on engineering manpower will be the relocation of 
one engineer from Perth to Jandakot, a reduction in 
the maintenance planning/technical records of one 
person and a reduction of one person in Perth 
stores. 

Other reductions include one from the Perth 
Flight Centre and one from Head Office 
Administration. 

Other cost cutting measures include a substantial 
reduction in contract cleaning costs as a result of the 
resumption of these duties by our permanent porter 
staff. 

Only by these means is Skywest able to address the 
massive losses which have characterised our Perth 
operations from as far back as May 1984. 

Staff will almost certainly appreciate that the 
failure of management to terminate these heavy 
losses would only serve to undermine the viability of 

our other profitable operations and the ability of 
Skywest to resume an expansionary posture in the 
Australian aviation industry. 

Naturally we would appreciate your forebearance 
with any disruption caused as a result of the fore- 
going decisions and can assure you that Skywest 
Management will do everything in its power to 
minimise the impact on its employees. 

It is the redundancy of one member of staff from the 
Perth Flight Centre to take effect from 30 April that is 
the subject of the present claim. 

Detailed information was provided to the Commission 
on the operations of Skywest Airlines, particularly with 
respect to present and projected aircraft movements and 
the numbers of passengers on regular public transport 
routes. These two areas impact directly on the functions 
of the Perth Flight Centre and therefore on the work load 
of Operations Controllers and Traffic Officers. 

The indignation which the Applicant Union expresses 
on Mr X's termination by Skywest Airlines is heightened 
by arrangements that it sees being made in other areas of 
operation to militate against the needs for retrench- 
ments. Fourteen pilots surplus to needs will be retained 
during the taking of all accrued leave by air crew pending 
an intake later in the year by East-West Airlines, an 
associated company. One engineer is to be transferred 
from Perth to Jandakot. A 67 year old Technical 
Records Officer has been retired and a clerical officer 
presently on maternity leave has accepted retrenchment 
on the understanding that should the opportunity for re- 
employment present, she will be given favourable 
consideration. Contract cleaning is to cease and the 
services of the present contingent of porters will be 
retained. 

There is to be a re-allocation of duties between the 
General Manager, the Chief Pilot and Operations 
Manager which impacts on the staff at the Perth Flight 
Centre. The Supervisor's position is to be abolished with 
those duties being redistributed. The present incumbent 
of this position will be re-deployed as an operations 
controller, the next position below in the hierarchy of 
classifications at Perth Flight Centre. The number of 
operations controllers will remain at three and the most 
junior of those officers will revert to the position of 
Traffic Officer, a position he occupied prior to 
promotion to operations controller in February 1986. 
The establishment of four Traffic Officers will be 
continued but with five people vying for these positions 
the decision to terminate Mr X's services has been taken. 

In asserting the unfairness of Mr X's termination the 
Union contends that in the first instance no redundancy 
exists with respect to the employment of a Traffic 
Officer; that if in fact a redundancy exists, it is with 
respect to the Supervisor's position at Perth Flight 
Centre and as such it is that officer that should be 
retrenched and not Mr X. Further the Union claims that 
before the retrenchment of any clerical officer is 
considered the matter should be the subject of 
negotiation with the Union. 

The fact that events necessitating a re-organisation of 
Skywest's operations have precipitated a redundancy 
situation is indisputable. This is acknowledged by the 
Union's witness, an employee of Skywest, and reflects 
what was expressed as the unanimous agreement of a 
meeting of employees following the Managing Director's 
announcement on 7 April. 

The burden of retrenchment is to fall on Mr X. The 
Commission is empowered to intervene and order 
revocation of the notice of termination if it is shown that 
it is necessary to protect Mr X against an unfair exercise 
of Skywest's right of dismissal. The right to terminate a 
contract of employment is fundamental but not 
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inviolable, however, the onus rests on the applicant to 
show that the Commission should interfere with that 
right. 

The circumstances of the present case give rise to 
consideration of two courses of action which are 
proposed by Skywest. Firstly, whether it is reasonable for 
the company to re-allocate duties and effect a 
restructuring of staffing at the Perth Flight Centre which 
abolishes the position of Supervisor and transfers the 
incidence of retrenchment to a lower classified position 
of Traffic Officer. Secondly, whether in the retrench- 
ment of a Traffic Officer the determination that it be Mr 
X is discriminatory so as to amount to unfairness. The 
thrust of the applicant's argument focuses on the first 
aspect of the Company's actions. 

The evidence presented to the Commission by 
Skywest's Managing Director, the General Manager and 
the Operations Controller (a Union witness) shows that 
for a company to remain competitive in general aviation 
the operation must be characterised by a high degree of 
flexibility. At an administrative level some personnel 
must be able to perform a range of functions including 
the completion of documentation under the Department 
of Aviation Air Navigation Orders requirements and 
rescheduling flights and work shifts to overcome delays, 
break downs and staff absences. In handling passenger 
traffic staff must be able to perform the duties associated 
with processing seat allocations and baggage handling 
while maintaining the demeanor which conveys a sense 
of efficiency and service to the travelling public. 

It is within the context of these operational require- 
ments and the economic constraints necessary to survive 
at this particular time that Skywest initiated action which 
will precipitate Mr X's retrenchment on 30 April. 

I am satisfied that the Respondent not only acted with 
propriety in the manner in which the re-organisation of 
operations and particularly those at the Perth Flight 
Centre were handled, but that every effort has been made 
to minimise the impact on all sections of the work force. 

It must be accepted that it is the Respondent's 
prerogative to re-organise its operations and staff 
structure in an effort to remain viable. But what must be 
protected is that in exercising its right to retrench an 
employee, the Company is not capricious, discrimina- 
tory nor acts in any other way which would amount to 
unfair treatment of the individual. 

In the final analysis the determination of staffing 
requirements for Skywest's operations comes down to an 
appraisal of the competing claims of personnel for the 
number of positions available. This evaluation includes a 
comparison between the claims of Mr X and the Super- 
visor as well as other Traffic Officers. 

The evidence shows that the General Manager, whose 
decision it was to issue the notice of termination to Mr X, 
engaged in an objective assessment of all staff. The 
factors taken into account include length of service and 
experience, attitude, demeanour in handling passenger 
traffic and the capacity to accommodate the need for 
flexibility in a general aviation operation. Witnesses 
from both sides acknowledge that an "employee's value 
to the Company" summarises the essence of qualities to 
be weighed up in the determination of the issue of 
retrenchment. It is unfortunate for Mr X that his 
"value" does not measure up to those of other 
employees of Skywest at this time. 

Nothing has been presented to the Commission which 
infers that Mr X is not a capable Traffic Officer. As the 
Respondent's advocate points out the circumstances of a 
retrenchment and indeed the inquiry Which the Commis- 
sion is obliged to undertake necessitates an appraisal of 
Mr X's capabilities and performance in comparison with 
other members of staff. In doing this it is important to 
keep matters in the correct perspective. Personality 
traits, rumour and innuendo play no part in an assess- 
ment. I am satisfied that the decision was reached on an 

evaluation of the merits of those concerned. 

Finally it is aruged that before a retrenchment is 
effected negotiations should be undertaken with the 
applicant Union. The Commission is entreated in this 
case to endorse the approach adopted by the Australian 
Conciliation and Arbitration Commission in the 
Termination, Change and Redundancy Case (Print 
F6320). It is noted although not referred to by the parties 
in the present case, that in the Redundancy Case before 
the Commission in Court Session of the Western 
Australian Industrial Relations Commission, Collier 
C.C. in the majority decision states: 

While the Commission does not appear to have 
had any great difficulty in dealing with retrench- 
ment problems on a case by case basis it is difficult 
to see how job protection relating to notice of 
termination by the employer and introduction of 
change can be dealt with as effectively on a case by 
case basis as it can by general award prescription. 
We have reached the conclusion that it is better for 
all parties to know in advance their rights and 
obligations should termination become necessary 
and when definite decisions are made to introduce 
major changes in production, program, organisa- 
tion, structure or technology, that are likely to have 
significant effects on employees. The "case by 
case" approach leaves too much chance of 
employees and their unions being faced with fait 
accompli. 

(66 WAIG 580 at 584.) 
Again in the Redundancy Case (Supra) Collier C.C. 

emphasises that the application which gave rise to the 
order of the Commission to have effect from 1 May 1986 
deals with one Award and one Award only. 

The facts of the present case disclose a significant 
involvement by employees, two of whom are Union 
representatives, in discussion with management on the 
operations of Skywest. Late in 1985 the Managing 
Director formed a Working Party with the brief to review 
job functions to achieve greater flexibility. The 
Applicant Union's representative at Skywest is a member 
of the Working Party. He, along with the other 
members, is encouraged to discuss issues and problems 
raised at meetings of the Working Party with other 
employees. The only limitation imposed on the 
dissemination of information is that which is particular 
to the performance of the Company and which would 
prejudice Skywest in its competition with other operators 
in the industry. I accept the evidence of the Managing 
Director that in discussions on aircraft movements and 
passenger handling the Working Party identified 
manpower requirements and the necessity for at least one 
redundancy. 

From the activities of the Working Party and the 
employees knowledge of cut backs in overtime rosters 
there is an appreciation of the need for Skywest to make 
changes to maintain economic viability. Whilst as a 
matter of principle a procedure for discussions with 
Unions should be adopted where decisions have been 
taken to introduce major changes in an organisation, and 
which could lead to retrenchments, the present case 
discloses a course of dealings between management and 
the employees which focused on the issue of 
redundancies and which achieved a measure of success in 
minimising the need for retrenchments. I do not consider 
that anything further can be achieved in the circum- 
stances of this case by agreeing to the Union's request for 
negotiations. 

The Applicant Union's claim is dismissed. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR207 of 1986. 

Between Federated Clerks Union of Australia, Industrial 
Union of Workers, Western Australian Branch, 
Claimant and Skywest, Respondent. 

Order. 
HAVING heard Mr C. Panizza on behalf of the claimant 
and Mr B. Williams on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 30th day of April 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR147 of 1986. 

Between the Shop, Distributive and Allied Employees 
Association of Western Australia, Claimant and 
Aherns Pty Limited, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 15th day of April 1986. 

Mr T.M. Bishop on behalf of the claimant. 
Mr R.H. Gifford on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of dis- 
agreement between the parties was not resolved by 
conciliation at a conference held by me pursuant to 
section 44 of the Industrial Relations Act 1979 in Perth 
on the 20th day of March 1986. 

The claimant alleges that Mrs M.B. Daws (the 
employee) who has been employed by the respondent in 
the calling of "Shop Assistant" subject to the provisions 
of the "Shop and Warehouse (Wholesale and Retail 
Establishments) State" Award No. 32 of 1976 as varied, 
for the past seven years was unfairly dismissed by the 
respondent on 27 February 1986 and seeks an Order that 
Mrs M.B. Daws be paid compensation for that action. 

The respondent denies that allegation and objects to 
the issuance of any such order. 

I heard the submissions of and the evidence adduced 
by the parties on the 3rd and 4th days of April 1986 and 
reserved my decision. 

By letter dated the 24th day of March 1986 the 
claimant gave notice of its intention to seek the 
"reinstatement of the employee in her former position" 
and at the outset of the proceedings before me on the 3rd 
day of April 1986 the claimant was, there being no 
objection from the respondent, granted leave to vary its 
claim accordingly. 

The matter of disagreement arises from the 
termination by the respondent of the employee's 
contract of employment on the 27th day of February 
1986 by the payment of the wages equivalent to the 
period of notice prescribed in the award and all other 
moneys then becoming due. 

The employee has been employed by the respondent 
regularly since 1979 and for an earlier period before that 
from 1972 to 1973. 

That action was taken by the respondent primarily for 
the alleged use by the employee of offensive language to 
her supervisor and a refusal by the employee to comply 
with instructions in relation to the use of casual 
employees during the stocktaking period. 

The claimant's case was structured to refute both of 
those allegations and to demonstrate that for other 
reasons the respondent had been seeking an appropriate 
opportunity to dispense with the employee's services. 

In these reasons for decision which I issue in order to 
acquaint the parties of their respective futures as quickly 
as possible, I will deal only with the essential elements of 
the material before me, without the usual recitation of 
the entire sequence of events and a detailed analysis of 
that material and the arguments presented by the parties. 

Firstly I find that there is no substance in the 
claimant's suggestion that the contract of employment 
was terminated by the respondent because of the 
employee's activities and interest in the areas in which 
employees cars, should or should not be parked in the 
shopping complex in which the respondent's operations 
are conducted. 

Nor do I find any substance in the claimant's 
suggestions that the respondent used subsequent events 
as an opportunity to rid itself of the employee. 

I am satisfied that the employee's contract of employ- 
ment was terminated for the reasons I have cited earlier 
in these reasons for decision, namely the events that 
occurred immediately prior to and on the 26th day of 
February 1986. 

The first of those events relates to the manner in which 
two additional employees, allocated to the employee's 
work area to help with stocktaking, executed that task. 
The respondent submitted that the two additional 
employees were to be each placed with an experienced 
employee in that department. That did not occur and the 
two additional employees with little or no previous 
experience in stocktaking procedures worked together, 
and made a number of errors. 

The employee freely acknowledged in the proceedings 
before me that she was aware of what was required by her 
supervisor so far as these two additional employees was 
concerned and that that requirement had not been 
implemented by her. 

The employee's failure to so carry out her supervisor's 
instructions was the subject of censure by her supervisor 
but not the subject of any other immediate disciplinary 
action. So far as I am concerned, in the atmosphere of 
the stocktaking "rush" and the employee's concern to 
complete other parts thereof, this incident does not rank 
very highly in terms of condemnation. Certainly it does 
not warrant the termination of the contract of 
employment. 

The second event, however, is of a much more serious 
nature and relates to the alleged use by the employee of 
offensive language to her supervisor. The incident giving 
rise to that allegation followed quite quickly upon the 
first event which I have just recited and that first event 
may have upset or been preying upon the mind of the 
employee when the second event occurred as follows. 

The supervisor went out of the department for a 
personal reason and on returning remarked in a light- 
hearted fashion to the employee who was at a counter 
sorting out some stock sheets that a particular person 
would be coming in to check the employee's stocktaking 
work, a regular and established practice. 

That checker was well known to be very thorough but 
slow. 

The claimant's case is that the employee either by 
virtue of disappointment or frustration responded. "He 
can p... o...!" The respondent's case is that the 
employee's response directed to the supervisor twice was 
"P... o...!". 
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It becomes my task to determine from the material 
presented to me, which of the two cases is to be preferred 
on the evidence and the balance of probabilities. 

At the outset I observe that all the persons who 
presented evidence for the respective parties seemed to 
me to be quite honest and forthright without any vestige 
of deception or guile, and I accept their evidence on that 
footing. 

Where there are inconsistencies or contradictions, I 
consider that such are due to either poor recollection, 
mishearing or misunderstanding. 

Having said that I find from the evidence that: 
The employee, head down working on papers on her 

counter, said "He can p... o...". Her supervisor heard 
the second two words only. 

Whether the phrase was used once or twice I do not 
consider to be material to the facts or the credibility of 
the witnesses. 

I take that view as firstly the employee is not loudly 
spoken and the second two words in such a phrase would 
tend to be emphasised because of their structure. 

Secondly the employee had no cause to protest against 
the supervisor as her displeasure was directed at the 
person she had just been told was going to check her 
stocktaking and not the person conveying that 
information to her. 

Thirdly the employee made it clear to her supervisor 
when approached by her later that she did not nor would 
she use such words to her. The supervisor's need to 
explore that possibility with the employee seems to 
support the unlikelihood of or doubt of that having 
occurred. 

And finally there is no evidence or reason to support 
any suggestion that the employee was given to such 
behaviour to a person in authority during her seven years 
of service. 

Having so found I find that the respondent, in 
accepting that the contrary was the case, acted on 
incorrect or misunderstood information in concluding 
that the contract of employment should be terminated 
because of the use of offensive language by the employee 
towards her supervisor. 

Accordingly the employee is entitled to remedy. 
In considering the form that remedy should take, I 

have before me the clearly stated expressions that the 
employee is a conscientious, experienced and competent 
employee with an unblemished work record of seven 
years standing, and no indication that the relationship 
between her and her employer and its other employees 
has been irretrievably damaged. 

I therefore consider that the remedy to be accorded to 
the employee is equitably, re-employment by the 
respondent of the employee in the position in which she 
was employed immediately prior to the termination of 
the contract of employment and the minutes of the 
proposed order to issue in determination of the matter of 
disagreement so provide. 

From the demeanour of all who appeared before me in 
these proceedings I discern no fears for a "recipe for 
disaster". 

The time of such re-employment is to be mutually 
agreed upon by the employee and the respondent but in 
any event it is to be no later than 14 days from the date of 
the order finally issued by me. 

The minutes of the proposed order also provide that 
the contract of employment is to be deemed continuous 
for all purposes of the award such as "Absence Through 
Sickness" and "Long Service Leave" and any other 
benefits to which the employee my be entitled pursuant 
to the contract of employment provided that: 

(1) The respondent has no liability for wages for 
the period from 27 February 1986 until the date of 
re-employment; and 

(2) The time between the 27th day of February 
1986 and the date of re-employment shall not count 
as service for any purposes of the award or other 
benefit to which the employee may be entitled under 
the contract of employment. 

As annual leave has been paid out, it will commence to 
accrue afresh from the date of re-employment unless the 
parties can agree upon a means of refunding those 
moneys to the respondent. 

The minutes of the proposed order now issue and may 
be spoken to by the parties on a day and at a time 
convenient to them and to me. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR147 of 1986. 

Between Shop, Distributive and Allied Employees 
Association of Western Australia, Claimant and 
Aherns Pty Ltd, Respondent. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the 
claimant and Mr R.H. Gifford on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

1. That the respondent shall re-employ Mrs 
Margaret Betty Daws in the calling of "Shop 
Assistant" in the position occupied by the aforesaid 
Mrs Daws at its "Carousel" department store, 
immediately prior to the termination of the contract 
of employment on the 27th day of February 1986. 

2. The date of that re-employment is to be as 
agreed between the parties but no later than 14 days 
from the date of this Order. 

3. The contract of employment between Mrs 
Daws and the respondent is deemed to be 
continuous for all purposes of the award and any 
other benefits to which Mrs Daws may be entitled 
pursuant to the contract of employment from the 
date in 1979 that the said Mrs Daws commenced 
employment with the respondent provided that 

(a) The respondent has no liability to Mrs 
Daws for wages for the period from 27 
February 1986 until the date of re- 
employment referred to in item 2 of this 
Order; and 

(b) The period between the 27th day of 
February 1986 and the date of re- 
employment shall not count as service for 
any purposes of the award or any other 
benefit to which the employee may be 
entitled under the contract of employ- 
ment; and 

(c) Mrs Daws' entitlement to annual leave 
shall commence to accrue from the date of 
re-employment subject to any arrange- 
ment to the contrary agreed to by the 
parties. 

Dated at Perth this 24th day of April 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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CONFERENCES — Notation of — 

951 

PARTIES 
NUMBER — 

COM- 
MISSIONER 

DATE MATTER RESULT 

Amalgamated Metal 
Workers Union 

Cliffs Robe River 
Iron Associates 

C267 of 1986 
Halliwell S.C. 

15/05/86 Dispute over indexing 
District allowances 

Withdrawn 

Amalgamated Metal 
Workers Union 

Hamersley Iron 
Pty Ltd 

C229 of 1986 
Salmon C. 

15/04/86 Deal with housing Concluded 

Amalgamated Metal 
Workers Union and 
Another 

Mt Newman Mining 
Co Pty Ltd 

■ C149 of 1984 
Halliwell S.C. 

19/05/86 Ban on overtime and 
12 hour shifts 

Withdrawn 

Amalgamated Metal 
Workers Union 

Mt Newman Mining 
Co Pty Ltd 

C61 of 1986 
Salmon C. 

12/02/86 
02/05/86 

Deal with contractors Concluded 

Amalgamated Metal 
Workers Union 

Nor West Seafoods C156 of 1985 
Salmon C. 

18/04/85 
12/07/85 
24/04/85 

Disputes procedures Concluded 

Australian College of 
Academic Union 

WAIT C112 of 1986 
Fielding C. 

28/02/86 Refusal to grant leave 
without pay 

Concluded 

Australian Railways Union WA Government 
Railways 
Commission 

C244 of 1986 
Gregor C. 

29/05/86 Refusal to work with a 
signalman 

Concluded 

Australian Railways Union 
and Others 

Westrail C99 of 1986 
Coleman C. 

06/03/86 Dispute concerning stand 
downs 

Referred 

Australian Workers Union Allied Eneabba Ltd C219 of 1986 
Martin C. 

14/04/86 
23/05/86 

Demarcation dispute Concluded 

Australian Workers Union Allied Eneabba Ltd C321 of 1986 
Martin C. 

23/05/86 Dispute over the increase 
of allowance 

Concluded 

Australian Workers Union BHP Minerals Ltd C309 of 1986 
Salmon C. 

15/05/86 Retrenchment of a 
worker 

Referred 

Australian Workers Union Cliffs Robe River 
Iron Associates 

C187 of 1986 
Halliwell S.C. 

15/05/86 Bans imposed over 
Easter shutdown 

Concluded 

Australian Workers Union Hamersley Iron 
Pty Ltd 

C347 of 1986 
Salmon C. 

23/05/86 Dispute over the use 
of isolation tags 

Concluded 

Australian Workers Union Hamersley Iron 
Pty Ltd 

C151 of 1986 
Salmon C. 

21/03/86 Duties of a Storeman Concluded 

Australian Workers Union Hamersley Iron 
Pty Ltd 

C272 of 1986 
Salmon C. 

07/05/86 Deal with a liberty 
to apply 

Concluded 

Australian Workers Union Minesite Motors 
Pty Ltd 

C223 of 1986 
Salmon C. 

29/04/86 Rates and conditions 
of employment 

Concluded 

Builders Labourers Union 
and Another 

Bristile Ltd C500 of 1985 
Halliwell S.C. 

15/05/86 Site Allowance Withdrawn 

Builders Labourers Union Masters Builders 
Association 

C357 of 1986 
Collier C.C. 

29/05/86 Strike over demand for 
employment of an 
additional labourer 

Concluded 

Carpenters and Joiners 
Union 

Brians Masonry 
Construction 
Services 

C52 of 1986 
Halliwell S.C. 

13/05/86 Industrial action over 
union membership 

Withdrawn 

Civil Service Association Chairman, Public 
Service Board 

PSA C2 of 1986 
Fielding C. 

14/04/86 Contract of service of 
an employee 

Concluded 

Civil Service Association Director, WA College 
of Advanced 
Education 

PSA C19 of 1985 
Fielding C. 

03/10/85 
13/05/86 

Salary and conditions 
of service of a worker 

Concluded 

Civil Service Association Public Service Board PSA C15 of 1985 
Fielding C. 

16/09/85 
14/02/86 

Payment of an 
availability allowance 
to District Officers 
and Assistant District 
Officers 

Referred 

Electrical Trades Union Hamersley Iron 
Pty Ltd 

C121 of 1986 
Salmon C. 

04/03/86 
14/04/86 
24/04/86 

Transfer of a worker Referred 

Electrical Trades Union K.G. Stokes and Co C264 of 1986 
Halliwell S.C. 

15/05/86 Dispute over non- 
payment of allowances 
and wages 

Withdrawn 

Electrical Trades Union Mt Newman Mining 
Co 

C322 of 1986 . 
Collier C.C. 

22/05/86 Annual Leave Concluded 

Electrical Trades Union Ralph M. Lee (WA) 
Pty Ltd and 
Another 

C259 of 1986 
Salmon C. 

22/04/86 Refusal to allow cables 
to be pulled through 
conduit 

Concluded 

Electrical Trades Union WA Newspapers Ltd C64 of 1986 
Negus C. 

15/04/86 Dispute over payment of 
licence allowance 

Concluded 

Electrical Trades Union Wardle and Yates 
Electrical Co 
Pty Ltd 

C82 of 1986 
Halliwell S.C. 

19/05/86 Dismissal of a worker Withdrawn 

Electrical Trades Union Water Authority 
of WA 

C467 of 1985 
Halliwell S.C. 

19/05/86 Replacement of stolen 
tools 

Withdrawn 
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NUMBER — 
PARTIES COM- DATE MATTER RESULT 

MISSIONER 

Federated Clerks Union Home Building C531 of 1985 20/11/85 Dismissal of an employee Concluded 
Society Fielding C. 07/05/86 

Federated Engine Drivers Cliffs Robe River C245 of 1986 15/05/86 Strike over the manning Concluded 
Union Iron Associates Halliwell S.C. of shovels 

Federated Engine Drivers Mt Newman Mining C150 of 1986 18/03/86 Demarcation issue Concluded 
Union Co Pty Ltd Salmon C. 

Federated Engine Drivers State Energy C265 of 1986 18/04/86 Overtime Bans Concluded 
Union Commission Collier C.C. 

Journalists Industrial Community C550 of 1985 22/04/86 Dismissal of a worker Concluded 
Union Newspapers (WA) Negus C. 

Pty Ltd 
Liquor Industries Osborne Park Hotel C2 of 1986 10/04/86 Re — alleged unfair Concluded 

Employees Union Negus C. dismissal 
Liquor Industries The Licensee, C240 of 1986 13/05/86 Dispute over reduction Concluded 

Employees Union Kwinana Motor Inn Negus C. of hours of work 
Meat Industry Employees Derby Meat C189 of 1986 02/04/86 Dispute regarding Concluded 

Union Processing Co Ltd Gregor C. negotiations for 1986 
season at Broome 

Meat Industry Employees Meat and Allied C68 of 1986 17/02/86 Dispute regarding Concluded 
Union Trades Federation Gregor C. tunnel boning 

(WA Division) 
Union of 
Employees 

Meat Industry Employees Metro Meat Ltd C231 of 1986 24/04/86 Payment whilst on stand Concluded 
Union (Geraldton Gregor C. down 

Division) 
Meat Industry Employees Metro Meat Ltd C237 of 1986 24/04/86 Dispute re — stand Concluded 

Union (Geraldton Gregor C. downs and other 
Division) claims 

Meat Industry Employees WA Meat C563 of 1985 20/11/86 Dispute re — rate of Concluded 
Union Commission Gregor C. payment for tunnel 

boning 
Miscellaneous Workers Board of Art Gallery C546 of 1984 27/05/86 Claim for payment of an Withdrawn 

Union of WA Halliwell S.C. allowance 
Miscellaneous Workers Hamilton Hill C197 of 1986 15/04/86 Dispute over long service Referred 

Union Nursing Home and Martin C. leave entitlements 
Another 

Miscellaneous Workers Hon Minister for C630 of 1985 26/05/86 Dispute over hours of Concluded 
Union Education Halliwell S.C. part-time cleaner 

Miscellaneous Workers Water Authority of C303 of 1986 13/05/86 Dismissal of a worker Concluded 
Union Western Australia Salmon C. 

Miscellaneous Workers Wyndham Neighbour- C9 of 1986 19/02/86 Dismissal of a worker Concluded 
Union hood Centre Gregor C. 

Committee of 
Management 

Plumbers and Gasfitters Hamersley Iron C209 of 1986 22/04/86 Utilisation of contractors Concluded 
Union Pty Ltd Salmon C. 

Royal Australian Nursing Board of Manage- C582 of 1985 29/11/85 Dispute between Matron Concluded 
Federation ment, Gnowangerup Fielding C. 02/04/86 and the Town Doctor 

District Hospital 
Shop, Distributive and Quiptron Pty Ltd C246 of 1986 28/04/86 Dismissal of a worker Referred 

Allied Employees Martin C. 
Association 

Shop, Distributive and Toyota Auto Parts C221 of 1986 24/04/86 Dispute over 38-hour Referred 
Allied Employees Martin C. 22/05/86 week 
Association 

Transport Workers Union Thence Pty Ltd C487 of 1985 29/04/86 Failure to pay award Concluded 
Negus C. rates and conditions 

United Timberyards United Crate Co-op C651 of 1985 01/02/86 Dispute over dismissal of Concluded 
Employees Union Ltd Negus C. 03/02/86 workers 

University Salaried University of WA PSA C28 of 1985 26/11/85 Failure of the University Concluded 
Officers Union Fielding C. to determine the 

reclassification 
applications 
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CORRECTIONS — 

ENGINEERING TRADES 
(Fremantle Port Authority). 

Award Nos. 42 and 48 of 1968. 

WHEREAS an error occurred in the Order No. 778 of 
1985 of the above award, published in the Western 
Australian Industrial Gazette on 23 April 1986, Volume 
66 — Part 1, Subpart 4; Page 540, the following 
correction is made: 

2. Clause 15.—Special Rates and Provisions: 
Delete last paragraph of subclause (1) and insert in 
lieu: 

Where agreement cannot be reached by the 
foreman and the shop steward as to the applica- 
tion of point (c) of this subclause, the matter 
may be referred to a Board of Reference for 
determination. 

Dated at Perth this 12th day of May 1986. 

K. SCAPIN, 
Registrar. 

GOVERNMENT WATER SUPPLY 
SEWERAGE AND DRAINAGE EMPLOYEES'. 

Award No. 2 of 1980. 

WHEREAS an error occurred in the Final Order No. 217 
of 1982 of the above award, published in the Western 
Australian Industrial Gazette on 26 March 1986, Volume 
66 — Part 1, Subpart 3; Page 384, the following 
correction is made: 

1. Clause 39.—Wages, 4. Caretakers, Rangers 
and Watchmen (Classification and wage per week): 
Delete paragraphs (2) and (3) of this subclause and 
insert the following in lieu thereof:— 

Dated at Perth this 9th day of May 1986. 

K. SCAPIN, 
Registrar. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 314 of 1986. 

Between the Perth Inner City Youth Service, Applicant 
and William Lundy, Respondent. 

Order. 
HAVING heard Mr G. Davies on behalf of the Applicant 
and Ms S. Jackson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under section 27 of the Industrial Relations Act 1979, 
and in accordance with regulation 80 of the Industrial 
Commission Regulations 1985, hereby orders — 

That the Respondent shall within seven days of 
this date produce for inspection by the Applicant 
any document listed in (1) to (7) of the schedule of 
the Application in his power, possession or control. 

Dated at Perth this 12th day of May 1985. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 429 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by Nor-West Seafoods, 
the applicant in matter No. 427 of 1986, for an order 
that an answering statement be filed in a shorter 
period of time than the prescribed time. 

Order. 
WHEREAS an application was made by Nor-West 
Seafoods, the applicant in matter No. 427 of 1986, in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard exparte before me in 
Chambers, I, the undersigned Chief Commissioner of 
the Western Australian Industrial Relations 
Commission, in pursuance of the powers conferred on 
me under the Industrial Relations Act 1979, do hereby 
order and direct — 

(1) that an answering statement be filed by the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, respondent, by 10.00 
a.m. on the 21st day of May 1986 in respect to 
matter No. 427 of 1986; 

(2) that the applicant shall endorse Form 1 filed 
with respect to application No. 427 of 1986 to that 
effect; 

(3) that a copy of this Order be served on the 
respondent. 

Dated at Perth this 20th day of May 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

PROMOTION APPEALS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PAB 68 of 1986. 

Between A.F. Standen, Recommended and S. Chia, 
Appellant. 

Before the Promotions Appeal Board. 
The 14th day of May 1986. 

Position: Co-Ordinator 
Level 6, Traineeships Section 

Department of Employment and Training. 

Mr G. Stafford on behalf of the Recommended 
Applicant and the Public Service Board. 

Mr B. Massyn on behalf of the Appellant. 

Reasons for Decision. 
THE CHAIRMAN: This is an appeal in respect of the 
Public Service Board's decision to recommend Mr 
Standen for promotion to the new position of Co- 
ordinator in the Traineeship Section of the Department 
of Employment and Training. The duties of that position 
are to provide consultancy and information services to 
Western Australian industry, plan and promote labour 
market training, recommend on training policy options 
and to liaise with Commonwealth and State educational 
training bodies, industry training and other relevant 
training organisations. It involves the supervision of staff 
and general administrative functions. The job was 
established as a result of the recommendations contained 
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in the Kirby Report and is designed to see that the 
recommendations of that report are implemented in this 
State. 

Mr Standen is currently the secretary of the Division of 
Industrial Training within the Department. The 
Appellant, Mr Chia, is currently a school teacher 
employed at a government high school teaching manual 
arts. At the outset of the proceedings the recommending 
authority took objection to the Appeal Board's jurisdic- 
tion to entertain the appeal. In short, its argument was 
that the Appellant by virtue of being a school teacher is 
not an applicant for "promotion" in the statutory sense 
and is thus without a right of appeal. 

Jurisdiction. 
The right of appeal, if any, in cases of this nature is to 

be found in Division 4 of Part II of the Industrial 
Relations Act 1979, more particular in section 80ZA. 
Section 80ZA relevantly provides in subclause (2): 

Where an employee is recommended for promo- 
tion to a vacant office, any other employee who — 

(a) was an applicant for promotion to the 
office; and 

(b) is an eligible employee, 
may appeal against the recommendation if he 
considers that he has a better claim to promotion to 
the office than the employee who has been 
recommended for promotion. 

It will be seen that in order to appeal an unsuccessful ' 
applicant must have been "an applicant for promotion" 
and an "eligible employee". The concept of promotion 
is expressly dealt with in the Act. Section SOX defines 
"promotion" to mean "movement from one office to 
another office which has a wage or salary and conditions 
of employment which when viewed as a whole are, in the 
opinion of a Board, superior to those which the former 
office had, and does not include reclassification of an 
office". Thus for the purposes of the Act promotion 
connotes a movement from one office to another. 
Furthermore, in this context "office" is a term of the Act 
defined by section SOX relevantly as follows: 

an office under the Public Service Act 1978 or any 
other office or position in a public authority but 
does not include — 

(b) any office or position in the teaching staff 
of the Education Department as defined in 
section 73A; 

The Public Service Board's contention is that the 
Appellant does not occupy an "office" and hence 
cannot be promoted to the office in question. He cannot 
therefore be an applicant for promotion as the Act 
requires, only an applicant for appointment. That 
submission is patently correct. The Act expressly 
excludes from the scope of an office a position in the 
teaching staff of the Education Department. Hence the 
Appellant had his application been successful would not 
have moved from "one office to another office". He 
could then not have been recommended for 
"promotion" from his teaching position to the office in 
question. His only route in to the office was by way of 
appointment per se. He was therefore, if anything, an 
applicant for appointment rather than for promotion, a 
distinction which is already recognised by the Act, for 
example in subsection 80Y(4) and 80ZA(10). 

Subsection 80ZA(10) provides: 
Where notice of a vacant office is published and 

applications for promotion to that office are invited 
under section SOY (1) (a) and (b), and an application 
for appointment to the office is made in response to 
the invitation by an employee for whom the 
appointment would not constitute promotion, the 
provisions of this Division shall apply, with such 
modifications as are necessary, to and in relation to 
that applicant — 

(a) as if he were an applicant for promotion to 
the office; and 

(b) where he is recommended for appointment 
to the office, as if that recommendation 
were a recommendation for promotion. 

On this occasion the notice of vacancy in the office in 
question and invitation for promotion to it were invited 
under section SOY (1) (a) and (b) by notice published in 
the "Public Service Notices" on 8 January 1986. 

The Appellant by reason of not being the holder of an 
office, made what would only amount to an application 
for appointment to the office in question. He is however 
an "employee" as far as defined in SOX (2). In relation to 
an office such as that in question, an "employee" is 
defined to mean ' 'a person who is a public servant or any 
other person employed in a public authority other than a 
scheduled authority". 

The Appellant, though not a public servant is a person 
employed in "a public authority" who has a scheduled 
authority. A "public authority" is defined in section 7 of 
the Act to mean inter alia, "any Minister of the Crown in 
right of the State, State Government department, State 
Trading concern, State instrumentality, State agency, or 
any public authority . . .".No one seriously questioned 
that the Education Department fell within that 
definition. The Education Department is not listed as a 
scheduled authority in Schedule 2 to the Act, and so it is 
that the Appellant must be regarded as an "employee" 
within the scope of subsection 80ZA (2). It follows that 
in relation to his application for appointment to the 
office in question, the Appellant in the words of sub- 
paragraph (a) of that subsection, is to be regarded "as if 
he were an applicant for promotion to the office". He 
has the stipulated pre-requisites for appointment to the 
office and is thus an "eligible employee" within the 
meaning of section 80ZA (2). 

In all the circumstances this Board is of the view that it 
does have jurisdiction to entertain the claim. Conversely, 
by reason of subparagraph (b) of subsection 80ZA (10) 
had the Appellant been recommended for appointment 
to the office in question, the recommendation though 
not one for promotion would likewise have been subject 
to appeal. 

The Public Service Board through its advocate 
suggested that subsection 80ZA (10) detracted somewhat 
from the philosophy underlying the appeallate's rights 
established by Division 4 of Part II of the Act. In the 
circumstances the subsection it was suggested, should be 
read down to cover cases where a vacancy was effectively 
filled by transfer. All that need be said of that submission 
is that it ignores the plain and unequivocal language of 
the subsection. Further, the subsection is not as 
inconsistent with the philosophy underlying the rights of 
appeal as might at first appear. There is no doubt that the 
object and purpose of the Act is to give rights of appeal 
against the failure to promote, not against the failure to 
appoint perse. The Act establishes a Promotions Appeal 
Board, and it is no accident that this Board is so entitled. 
Its function is to test competing claims to promotion not 
simply competing claims for appointment to an office. 
That is clearly expressed to be the case in subsection 
80ZA (2) and in subsection (4) which enjoins the Appeal 
Board to make full enquiry into the "claims to 
promotion" of each and every appellant and of the 
person recommended "for promotion". 

Subsection 80ZA (10) maintains that philosophy by 
deeming applications for appointment to an office from 
employees of a public authority, that is, in general terms, 
from crown employees, to be applications for 
promotion. It applies only to crown employees so that an 
application for appointment from a person employed in 
private industry, for example, would not give rise to an 
appeal. Whether it is desirable that the scope for appeals 
against promotion be expanded in the way in which 
subsection 80ZA (10) allows is not a matter for the 
Promotions Appeal Board, but for the legislature. 
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Merits. 
So far as the merits of the appeal are concerned, we are 

unanimously of the view that there is no merit in the 
appeal. The recommended officer for all intents and 
purposes has been performing the job already and with 
distinction. He is well versed in the Kirby Report; he has 
for example, chaired meetings in respect of implementa- 
tion and he has had recent and direct contact with 
industry with respect to the matter raised in that report. 
Furthermore, he has high personal attributes as 
evidenced by the Churchill Fellowship awarded to him. 
That he is not as highly academically qualified as is the 
Appellant is not a matter of moment as the 
recommending authority has indicated Academic 
qualifications were not stipulated as a high priority and 
there are obviously good reasons for that given the duty 
statement. A "proven record of achievement and 
extensive experience in industrial or commercial 
training" is more significant. Both parties have trade 
qualifications and given the duties of the office that 
would seem to be sufficient. 

The Appellant, whatever he might say of the matter, 
cannot in reality claim an involvement with industry, at 
least not in the same way as the recommended officer. It 
is fair to say that his involvement with organisations such 
as the Trades and Labor Council, the Confederation of 
Western Australian Industry and like bodies involved in 
industrial and commercial traineeships, is at best 
fleeting. The Appellant is a teacher who is more con- 
cerned with finding jobs for school leavers and that does 
not involve the same tasks as required of this post. 

The more we heard from the recommended applicant 
particularly in cross examination, the more we were 
impressed with his apparent leadership qualities. We are 
not in the slightest bit surprised to learn that he was 
chosen for appointment ahead of approximately 30 other 
applicants. 

The decision of this Board is that the appeal should be 
dismissed. 

Order. 
THAT the appeal be dismissed and the appointment of 
Mr Standen to the position of Co-ordinator, Level 6, 
Position No. 237190, Traineeships Section, Department 
of Employment and Training be and is hereby 
confirmed. 

Dated at Perth this 14th day of May 1986. 

(Sgd.) G.L. FIELDING, 
[L. S. ] Chairman, Promotions Appeal Board. 

BEFORE THE PROMOTIONS APPEAL BOARD. 
No. PAB 62 of 1986 (1). 

Photo Technician 
Level 2, 089620 

Air Photography 
Department of Lands and Surveys. 

Mr R. Cock (of Counsel) and with him Mr G. Stafford 
for the recommending authority and recommended 
applicant. 

Mr A. Black (of Counsel) and with him Mr S. Jones 
(of Counsel) for the appellant. 

THE CHAIRMAN: The Appellant unsuccessfully 
applied for promotion to the abovementioned position 
on 14 April 1986. He lodged an appeal against the 
recommendation on the grounds that the recommended 
applicant was not qualified for the position. The appeal 
was listed for hearing on 5 May 1986. 

On 29 April 1986 the Public Service Board ' 'decided to 
rescind the recommendations" made for promotion 
purportedly in exercise of the powers given it with section 
14 of the Public Service Act 1978. The Public Service 
Board took such action because the notice of vacancies in 
the positions were "incorrectly advertised". The 
advertisement stipulated a minimum educational 
requirement contrary to the agreement reached with the 
Civil Service Association reflected in the Public Service 
Salaries Agreement 1985. The Public Service Board 
proposes to re-advertise the vacancies to accord with the 
terms of the Agreement. 

When the appeal was called on for hearing the Public 
Service Board submitted that the appeal by reason of the 
happening subsequent to the commencement had lapsed. 
In so arguing the Public Service Board relied on previous 
determinations of this Board, differently constituted, in 
appeals No. 34 of 1985 and No. 94 of 1979. The 
Appellant questioned the veracity of these earlier 
decisions. Furthermore he submitted that in any event 
this Board was not bound to follow them, if only because 
the circumstances of this appeal were different from 
those in the earlier appeals. Moreover, the Appellant 
suggested that the Public Service Board's conduct 
amounted to "manipulation" of this Board's function 
which rendered an injustice to him, which consist with 
section 26 (1) of the Industrial Relations Act 1979 should 
not be allowed to happen. 

There is no material difference between the circum- 
stances revealed in this appeal and in those considered in 
appeals 34 of 1985 and 94 of 1979 under now repealed 
legislation. As in those matters the recommended appli- 
cant has withdrawn his application before the appeal has 
been heard and determined. That is something which is 
open to any applicant up until that time for whatever 
reason. The import of the relevant parts of the Industrial 
Relations Act 1979 is that promotion the subject of a 
recommendation from the Public Service Board, cannot 
take effect until an appeal, properly instituted, is heard 
and determined. Until then the promotion to the vacant 
office is at best provisional. Moreover, irrespective of 
what the recommended applicant may have done the 
Public Service Board has withdrawn its 
recommendation. That is a power which it clearly has 
under section 14 of the Public Service Act 1979 read in 
conjunction with section 34 of the Interpretation Act 
1918 [see too: section 77 (c) Interpretation Act 1984]. 
There is thus no longer a valid recommendation for 
promotion extant. 

We respectfully agree with the conclusion reached in 
the earlier appeals to which reference has been made that 
the jurisdiction to hear and determine an appeal remains 
only so long as the recommendation is extant. Although 
that determination was arrived at under different 
legislation, in the first appeal the Government 
Employees (Promotions Appeal Board) Act and in the 
second under the Public Service Act and Administrative 
Instruction 303 made thereunder, the Industrial 
Relations Act 1979, in particular Division 4 of Part II of 
the Act is relevantly in substantially the same terms. 

Subsection (1) of section 80ZA gives the Board 
jurisdiction to "hear and determine an appeal by an 
eligible employee against the recommendation of 
another employee to a vacant office". Further, sub- 
section (4) commands the Board in hearing and deter- 
mining an appeal to ' 'make full enquiry into the claims to 
promotion of the Appellant or each Appellant, as the 
case may be, and the employee who has been 
recommended for promotion". But as the Board 
observed in appeal 34 of 1985, that is "an impossibility 
were only one left to tell the tale". As the Board also 
observed the appeals procedure laid out in the Act 
"depends upon the existence of a continuing and valid 
recommendation", for there needs to be "a continuing 
recommended applicant and appellant whose merits are 
to be compared and contrasted". 
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The Act does not give an applicant the right to re-apply 
through the Board for promotion. It quite clearly gives 
an applicant a right of appeal against a recommendation. 
If the recommendation ceases to exist for whatever 
reason, there is nothing to appeal against and so the pro- 
ceedings lose their character as an appeal. The Act 
merely gives a right of appeal, not a right to insist on an 
appointment of a vacant office [c.f. Cachia v. Metro- 
politan Water Supply and Drainage Board (NSW) (1979) 
8 IR 375]. 

Obviously the Board will not allow its function to be 
manipulated by anyone. But there is not even an attempt 
at manipulation on this occasion. The Public Service 
Board's motives are entirely honourable if not excusable. 
The Industrial Relations Act 1979 already encourages 
industrial agreements, and it is hardly consistent with 
that objective for the Commission, however constituted, 
to prevent one of the parties to such an agreement from 
honouring it after the discovery of a breach. Whilst the 
withdrawal of a recommendation for promotion will 
deny an appellant his day before the Board, it will not as 

the Appellant here inferred, deny him his right of appeal 
in respect of the vacant position. If and when the Public 
Service Board makes another recommendation to fill the 
position the right of appeal will arise again. The Public 
Service Board's action may well result in some 
inconvenience to the Appellant but it is prepared to make 
allowance for that. Moreover, the injustice to other 
unsuccessful applicants who did not appeal in the belief 
that the recommendation would remain outweighs the 
inconvenience to the Appellant. 

The Board therefore declares that the appeal has 
lapsed and is dismissed for want of jurisdiction. 

Order. 
That the appeal be dismissed for want of jurisdiction. 

Dated at Perth this 5th day of May 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, Promotions Appeal Board. 

Appeal 
No. 

PSA 938/85 
PSA 36/86 

Item No. 

Ayleen SANDS 
David Y.M. YOONG 

Decision 

Withdrawn 
Withdrawn 

NOTICES - 
Union matters 

No. 442 of 1986. 

NOTICE is given of an application by a society known as 
"The Disabled Workers Union of WA" to register as an 
organisation of employees in accordance with the 
Industrial Relations Act 1979. 

The name of the proposed new organisation is to be 
"The Disabled Workers Union of WA". 

The rules of the proposed new organisation relating to 
the qualification of persons for membership of the 
organisation are as follows. 

5.—Eligibility for Membership. 
1. Subject to Rule 58 of these Rules, the union shall 

consist of an unlimited number of disabled persons who 
are employed or who are usually employed in Sheltered 
Workshops or in open employment. 

2. (a) The provisions of the Rule shall not apply to 
persons who work in professional, administrative or 
supervisory capacities. 

(b) Eligibility for membership in this Union is 
restricted to those disabled persons who are recipients of 
Sheltered Employment Allowance (SEA). 

3. Any person with an interest in the care and 
education of disabled persons who is not working in an 
area covered industrially by this Union is eligible to 
become a complimentary member. These members shall 
not be eligible to exercise a vote or to hold office. The 
subscription payable by a complimentary member shall 

be $5.00 per annum or such other amount as is 
determined by the Executive from time to time. Together 
with such other persons whether employed in the fore- 
going industries or not as have been appointed officers of 
the Union. Provided further, that in respect of all of the 
foregoing no person shall be eligible to become a 
member, who is not an employee within the meaning of 
the Industrial Relations Act 1979. 

58.—Transitional. 
(a) For the purpose of these Rules, the person who at 

the date of Registration of this Union occupies the 
position of Treasurer shall be deemed to be eligible for 
re-election pursuant to Rule 24 (24) (e). 

(b) A person who at the date of Registration held a 
position within the Union for which an election is pre- 
scribed to the Rules shall be deemed to have been elected 
to that position as at the date of Registration. 

This matter has been listed for hearing before the Full 
Bench on 12 August 1986. 

A copy of the rules of the proposed new organisation 
may be inspected at my office, 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so by filing a notice of 
objection in accordance with regulation 95 of the 
"Industrial Relations Commission Regulations 1985". 

Dated at Perth this 5th day of June 1986. 

T.J. POPE, 
Deputy Registrar. 


