
PUBLISHED BY AUTHORITY 

Sub-Part 1 WEDNESDAY, 23rd JULY, 1986 Vol. 66—Part 2 

THE mode of citation of this volume of the Western Australian Industrial Gazette will be as follows:— 
66 W.A.I.G. 

CUMULATIVE CONTENTS AND DIGEST APPEAR AT THE END OF THIS PUBLICATION 

of Commission 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 32 of 1986. 

Between Cliffs Robe River Iron Associates, Appellant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner O.K. Salmon. 

The 6th day of June 1986. 

Mr D.G. Moss on behalf of the appellant. 
Mr A.W. Clarke on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench in respect of an appeal from a decision of 
the Commission constituted by Senior Commissioner 
G.G. Halliwell which had the effect of varying the Cliffs 
Robe River Iron Associates Iron Ore Production and 
Processing Agreement No. 10 of 1979 by adding to 
Clause 35.—Wages a new subclause: 

(i) Boilermakers employed at Pannawonica shall 
be paid the amount prescribed by subclause (e) 
(i) of this clause when the Foreman Boiler- 
maker is absent from duty. 

(66 WAIG 277.) 
The original claim submitted by the respondent union 

was for an all-purpose allowance of the kind which is 
: paid to fitters employed in the powerhouse at 
Pannawonica pursuant to subclause (g) of Clause 35. 
However in fixing an allowance, for some only of the 
boilermakers for whom it was sought, the Commission 
granted relief in the form set out. The basis for that was 
the Senior Commissioner's satisfaction that the level of 

responsibility accepted by boilermakers in the absence of 
the Foreman Boilermaker conformed with the concept 
which moved the Commission in 1977 to award an 
allowance to fitters according to a settled notion of what 
was involved in "working alone without supervision" 
(see 57 WAIG 522 at 526 and 52 WAIG 1001). In those 
matters it was determined that a tradesman was working 
alone without supervision unless there is on the shift on 
which he is working: 

(a) a person classified higher than leading hand 
who is appropriately qualified to direct the 
tradesman in his work and to whom the tradesman is 
responsible; or 

(b) another tradesman (whether a leading hand or 
not) who is working in such proximity to him that 
the tradesmen can conveniently consult with one 
another in relation to any matter requiring a 
decision during the shift. 

It was evidently accepted that boilermakers who were 
to be paid the allowance were, in the absence of the 
Foreman Boilermaker, required to exercise a level of 
responsibility equivalent to that which justified payment 
of the above fitter's allowance. 

In support of its claim the union submitted that 
boilermakers in the fabrication shop at Pannawonica, on 
numerous occasions, in the absence of the foreman, have 
been placed in a situation where they have had to make 
decisions which, according to the union advocate, "were 
over and above their normal trade and scope of know- 
ledge". There are as it seems to us two things to be said 
about that. Firstly, the kind of responsibility to which the 
union was referring would normally be the responsibility 
of a "charge hand" which is a classification for which 
the award makes provision. However, the union has 
imposed and sustains a ban on the use of charge hands. 
Secondly, the claim for an allowance falls to be deter- 
mined under the Commission's wage fixing principles in 
particular in accordance with principle 4. On any view 
the material before the Commission fails to meet the 
strict test laid down in principle 4. That requires that 
where a change is claimed in the nature of the work the 
change should constitute such a significant net addition 
to work requirements as to warrant creation Of a new 
classification. 
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The respondent union raised its claim under principle 4 
but failed to meet the requirement to demonstrate 
changes in work value sufficient to warrant payment of 
the allowance. It is of no avail to submit as it has on this 
appeal that its claim falls under paragraph (b) of 
principle 4 because it related to work performed only by 
some of the persons covered by the classification of 
boilermaker. The strict test applies in any event and it is 
clear to us that the order which the Commission made to 
settle the claim before it contravenes the wage fixing 
principles. Although the appellant has also raised a 
number of other grounds it is sufficient to dispose of this 
appeal that we have found that the order made on 8 
January 1986 contravenes the wage fixing principles. We 
therefore propose to uphold the appeal and quash the 
order. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 32 of 1986. 

Between Cliffs Robe River Iron Associates, Appellant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner O.K. Salmon. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 12th day of May 1986 and having 
heard Mr D.G. Moss on behalf of the appellant and Mr 
A.W. Clarke on behalf of the respondent and the Full 
Bench having reserved judgment on the matter and 
judgment being delivered on the 6th day of June 1986 
wherein the Full Bench unanimously upheld the appeal 
and gave reasons therefor, it is this day, the 6th day of 
June 1986 ordered that:— 

1. The appeal be upheld; and 
2. The decision of Senior Commissioner G.G. 

Halliwell issued on the 8th day of January 1986 in 
matter No. CR478 of 1985 be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 251 of 1986. 

Between Agnew Mining Company Pty Limited, Appel- 
lant and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

The 22nd day of May 1986. 

Mr L.A. Jackson (of Counsel) and with him Mr G.D. 
McKenzie on behalf of the appellant. 

Mr J.R. Brooksby (of Counsel) on behalf of the 
respondent. 

Reasons for Decision. 
THE PRESIDENT: The appellant is a mining company 
carrying on operations at or near Leinster which is a 
township accommodating the company's workforce of 
380 and it comprises a total population of about 1 000. 
Leinster is a closed town which is to say that the houses 
and other facilities are owned by the company. One of 
the facilities provided is a hall which is used for social and 
recreational purposes by members of the community. On 
the relevant occasion the Leinster Weight Lifting Club, 
of which Mr C.H. Lagaluga (L) is a member, was 
conducting a social function in the community hall. 

At the material time two police officers were stationed 
at Leinster, yet despite that, as was known to the 
workforce, the company had a rule which prohibited 
fighting and anti-social behaviour, not only on the work 
site but in the township, under pain of dismissal from 
employment. 

On 16 November 1985 at the social function to which I 
have referred L was involved in an altercation with a 
person who was not an employee of the company but a 
visitor to the town, later he was involved in another 
altercation with the son of that person, L struck each of 
those persons and as a result of these events the company 
dismissed him from his employment. It is not necessary 
to repeat the particulars of the events which are detailed 
in the Commission's reasons for decision, it is sufficient 
to say that there appeared to be no justification for such 
conduct and, if it had occurred on the worksite, or if it 
was shown to be sufficiently connected with the working 
relationship between L and the company, it would, in my 
opinion, be unreasonable to an extent as to show error to 
find that the company's right of dismissal was exercised 
unfairly. 

L was aware of the company's attitude to social 
misconduct and he anticipated that he might lose his job 
as a result of his involvement in the events of 16 
November 1985 but when the company invoked the rule 
he claimed through his union, the respondent in these 
proceedings, that matters of this kind should be left to 
the police and that his dismissal from employment was 
unfair. The company refused to reconsider its decision 
and maintained that such misconduct in the township 
struck at the heart of the employment relationship since 
Leinster was a closed town and the facilities were pro- 
vided by the employer for the benefit of employees as an 
incident of their employment. 

The matter was referred to the Commission which 
determined that the dismissal was unfair and ordered re- 
instatement in employment and compensation because it 
was found: 

On the basis of the evidence my belief is that there 
is no connection between Mr Lagaluga's conduct at 
the social club and his employment and it follows 
that I would have to find his dismissal unfair. 

There are 68 grounds for this appeal and many of those 
grounds go to matters which are part of the statement of 
the reasons which led the Commission to uphold the 
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claim. The Commission gave expression to its opinion 
that there were a number of factors which the company 
had overlooked, for example that the misconduct was 
less grave than would have been the case if the fighting 
had occurred at work, that L had a good employment 
record and this combined with his family circumstances 
would have justified a less serious penalty. Such factors 
were said to justify a finding that in the circumstances the 
dismissal was unfair, but they were expressed as factors 
for consideration only as an alternative if there was a 
connection between the misconduct and L's employ- 
ment. The finding that there was not is in my opinion 
fundamental to the decision embodied in the 
Commission's order and the validity of the finding is at 
the centre of this appeal. If the company was justified in 
summarily dismissing L it has not in my opinion 
exercised its right so harshly or oppressively as to amount 
to an abuse of that right. On the other hand if there was 
no sufficient connection between the misconduct and L's 
employment to justify his dismissal the order of the 
Commission ought not be disturbed. 

My consideration of this appeal is therefore directed to 
that particular finding and I do so in accordance with the 
applicable principles, that is to say that the decision 
should not be disturbed unless it appears that the 
Commission was plainly wrong. To this end I adhere to 
the principles expounded in House v. R (1936) 55 CLR 
499 and restated in Gronow v. Gronow (1980) 144 CLR 
513 and I respectfully adopt the following passage from 
the judgment of Stephen J. at p. 519: 

The constant emphasis of the cases is that before 
reversal an appellate court must be well satisfied that 
the primary judge was plainly wrong, his decision 
being no proper exercise of his judicial discretion . . 

It is generally accepted that summary dismissal is 
justified on the grounds of misconduct if it is such as to 
strike at an essential term of the contract. In this respect I 
am further directed by the following considerations. 

... since a contract of service is but an example of 
contracts in general, so that the general law of 
contract will be applicable, it follows that, if 
summary dismissal is claimed to be justifiable, the 
question must be whether the conduct complained 
of is such as to show the servant to have disregarded 
the essential conditions of the contract of service. 
[Laws v. London Chronicle (Indicator Newspapers) 
Ltd (1959) 2 All ER 285 per Lord Evershed MR at 
287.] 

The question of whether the conduct of an 
employee amounts to misconduct justifying instant 
dismissal generally depends upon whether or not the 
act complained of can properly be regarded as... of 
such a nature as to strike at essential elements in the 
contract of service,... [In re Dispute — Homebush 
Abattoir (1966) AR (NSW) 371.] 

. . . the question whether the misconduct proved 
establishes the right to dismiss the servant must 
depend upon facts — and is a question of fact. 
[Clouston & Co v. Corry (1904-07) All ER 685 at 
687.] 

This Commission has consistently upheld the right of 
an employer to summarily dismiss an employee for 
misconduct in or about the workplace even though it be 
outside working hours; see Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers v. 
Hamersley Iron Pty Ltd 66 WAIG 322; Cioccarelli v. 
Hamersley Iron Pty Ltd 63 WAIG 1105 and the list of 
cases referred to at page 1107. In the aforementioned 
cases the approach was taken that misconduct contrary 
to rules occurring in facilities such as the mess or single 
men's quarters has a direct effect upon the employer's 
ability to provide for the welfare of its employees and so 
effectively carry on its business. Misconduct is regarded 
as detrimental to the working relationship in that such 
places are, like the setting up and organisation of the 

canteen for railway workers which, in Tomlinson v. The 
London, Midland and Scottish Railway Co (1944) 1 All 
ER 537 was described by Lord Greene MR at 540 as; 

. . . intimately linked as anything can be with the 
general relationship of employers and men, and the 
contentment and comfort of the men in their work. 

In Tomlinson's case (supra) the occasion of an 
incident was a meeting of a committee concerned with a 
canteen provided for the welfare of the employees and 
the misconduct related to a fellow workman. It was 
regarded as calculated to disrupt machinery set up by the 
employer for the welfare of its employees. Cassels J. at 
first instance referred to the material circumstances in 
which he found misconduct in the employment: 

. . . Here was a meeting on the defendant's 
premises, concerning the welfare of the men 
employed in the depot. Crossley attended in his 
official capacity, and was flouted by the plaintiff. It 
was a business in which both employers and 
employed were concerned. The meeting had been 
called in the interests of the plaintiff and his fellow- 
employees. The canteen was for the employees' 
benefit . . . 

In the Court of Appeal, Lord Greene, MR agreed 
entirely with the decision of Cassels J. on the funda- 
mental issue of the connection between the misconduct 
and the employment. Again at page 540 he had this to 
say: 

. . . The company in a matter concerning the 
welfare of its employees which it was anxious to 
foster and encourage sets up the machinery of a 
committee to deal with that particular welfare 
organisation. The proper setting up and organisa- 
tion of this canteen was a matter of very great 
interest to the company, and of very great interest to 
the employees themselves. 

Then follows the passage to which I earlier referred. 
The appellant relied upon the rationale of Tomlinson's 

case but the Commission considered that the possibility 
of detriment to the working relationship was too remote 
from L's conduct. 

The Commission appeared to take into account the 
fact that Leinster is a closed town in which the company 
provides facilities which permit a pleasant and peaceful 
community life and that there are rules against fighting 
and penalties for breach which go towards preservation 
of conditions which are conducive to the efficient 
conduct of the company's work operations. It declined, 
however, to accept that the conduct of L was likely to 
have an adverse effect upon what it saw as the company's 
desire to secure maximum efficiency. 

It is a laudable aim to ensure the responsible use of 
facilities and an orderly lifestyle. In a closed town it may 
be accepted that the employer has a particular interest in 
affairs within the community outside of the workplace at 
least to the extent that in some instances misconduct may 
be calculated to adversely affect its operations, but it was 
hardly likely to do so in this instance where the circum- 
stances are quite different to those circumstances in 
Tomlinson's case which showed the connection between 
the employment and misconduct out of working hours. 
In fact the incident had nothing whatever to do with L's 
employment and if he were to lose his job as a result of it, 
it would not be because of anything that struck at 
essential elements in the contract of service. 

For the foregoing reasons I do not think it can be said 
that the Commission reached the wrong conclusion and I 
would propose that the appeal be dismissed. 

THE CHIEF COMMISSIONER: I have had the advan- 
tage of reading the Reasons for Decision of His Honour 
the President after having discussed this appeal at length 
with him. I agree with the conclusion he has reached and, 
generally, with the reasons he has stated. My only other 
comment is as follows. 
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Essentially the Commission decided this case as a 
matter of fairness having regard for all of the circum- 
stances. This may be seen from the dialogue between 
Counsel and the Commissioner early in the proceedings 
and from his Reasons for Decision, particularly the 
following — 

Having considered all of the evidence in this case I 
am of the opinion that Mr Lagaluga's conduct at the 
social club in Leinster on the evening of 16 
November 1985 was not connected with his employ- 
ment and it did not amount to justification for 
dismissal. However, assuming that there was a 
connection, the gravity of the wrong was less than 
would be the case if fighting had taken place at 
work. Therefore, the company was obliged to take 
Mr Lagaluga's employment record into account 
when reaching a decision to dismiss him from 
employment. I am convinced that no consideration 
was given to his employment record or the 
possibility of an alternative penalty and in the light 
of his family status and the difficulty he would face 
in obtaining employment the company acted harshly 
in dismissing him. 

Clearly there was no direct connection between the 
incident and L's employment. However, in a "closed" 
town like Leinster there is an indirect link between one's 
conduct away from the job and one's employment which 
is not present in the usually compartmented life of the 
ordinary working person. The latter can choose his 
friends away from his work while the former has little 
option but to socialise with his workmates and their 
families. In that setting the conduct of a worker in the 
"closed" town in his off duty hours could have conse- 
quences in the workplace and thus have an effect on the 
employer/employee relationship. I do not doubt that 
there could be occasions when anti-social behaviour 
away from the job in a company town would justify 
cancellation of a tenancy agreement and/or termination 
of employment upon notice but each case would need to 
be considered on its particular merits. In the present case 
it is obvious that the Commissioner considered that, at 
the very least, the employer should have weighed up the 
credits of the man's work record and his contribution to 
the welfare of the town against this isolated instance of 
anti-social behaviour before extracting a penalty which 
would deprive him of both a home and a job and disrupt 
the lives of his wife and three school aged children. I am 
of the view that the Commissioner's finding that the 
Company had treated this man harshly was clearly open 
to him in the circumstances and resulted from the 
application by the Commissioner of the oft stated notion 
in such cases of "a fair go all round". 

Finally I would add that the circumstances of this case 
can be distinguished quite clearly from a fight in the mess 
or single persons' quarters upon which the Commission 
has commented in the past and to which His Honour the 
President has made reference in his Reasons for 
Decision. 

COMMISSIONER GREGOR: I have read the Reasons 
for Decision of both His Honour the President and the 
Chief Commissioner. I agree with the conclusions 
reached by His Honour and the additional comments of 
the Chief Commissioner. 

In respect to those additional comments I must 
emphasise that there are some circumstances in ' 'closed 
towns", particularly those where no police are in 
permanent residence where conduct of a similar nature to 
that the subject of this appeal could justify termination 
of the contract of service. The key, of course, is the 
examination of each case on its individual merits. The 
Commissioner in the present case did that and he is in the 
best position to judge whether the essential element of 
"fairness" has been applied by the employer in the 
exercise of his legal right to terminate the contract of 
service. 

66 W.A.I.G. 

THE PRESIDENT: The unanimous decision of the Full 
Bench is that the appeal should be dismissed and an order 
to that effect will now issue. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 251 of 1986. 

Between Agnew Mining Company Pty Limited, Appel- 
lant and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 21st and 23rd days of April 1986 and 
having heard Mr L.A. Jackson (of Counsel) and with 
him Mr G.D. McKenzie on behalf of the appellant and 
Mr J.R. Brooksby (of Counsel) on behalf of the 
respondent and the Full Bench having reserved judgment 
on the matter and judgment being delivered on the 22nd 
day of May 1986 wherein the Full Bench unanimously 
dismissed the appeal and gave reasons therefor, it is this 
day, the 22nd day of May 1986 ordered that the appeal be 
dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 96 of 1986. 

Between West Australian Newspapers Limited, Appli- 
cant and Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner J.F. Gregor. 
The 16th day of May 1986. 

Mr C.D. Stanley on behalf of the appellant. 
Mr L.J. Benfell on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: These are the reasons for decision of 
myself and the Senior Commissioner. The issue in this 
appeal is whether an allowance should be paid to 
electrical fitters employed by West Australian 
Newspapers Limited who are required to hold a licence 
which authorises them to install electrical equipment 
which is connected to any public electricity supply 
system. Such an allowance is payable pursuant to orders 
of this Commission to electrical fitters employed in a 
number of other industries and constituting, according 
to the respondent, about 95 per cent of such tradesmen. 
The purpose of the allowance is to compensate for the 
additional responsibility which the licensing authority 
places upon the holder of a licence. 
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A previous effort to secure payment of such an allow- 
ance to electricians at West Australian Newspapers 
Limited (€242 of 1978) was rejected in 1978 by Cort C. 
who considered that wage rates paid by that company are 
part of a nexus with printing industry rates and are in 
excess of what is payable to electricians under the Metal 
Trades (General) Award and the Electrical Contracting 
Award. He also considered that the total wage of an 
electrician employed by the company did not compare 
unfavourably with the total wage (including licence 
allowance where applicable) payable to other electricians 
in Western Australia. 

The matter of an allowance was revived (€264 of 1984) 
when Martin C. presided over a conference of the parties 
concerning a similar claim. He considered that the claim 
fell within principle 6 of the wage fixing principles 
established by the Commission in Court Session in its 
review of the 1983 National Wage Decision (63 WAIG 
2207) (the principles). In consequence an "Anomalies 
Conference" was convened pursuant to the principles, 
but so far as can be ascertained the claim was not 
considered to be an anomalies matter and the matter was 
withdrawn. 

On the present occasion the claim for payment of the 
allowance was the only disputed item in an application 
for the issue of a consent award covering employees of 
West Australian Newspapers Limited in which the 
parties were the parties to these proceedings and other 
unions representing amongst others engineering 
tradesmen who are remunerated at the same rate as 
electrical tradesmen, the wage being fixed by the award 
as a percentage of the rate for the classification of hand 
compositor as prescribed by the Printing (Newspaper) 
Award No. 23 of 1979 as varied. The contents of the 
award other than the allowance payable to electrical 
fitters was the subject of negotiation and subsequently an 
agreement which was ratified by order of the 
Commission as being within the principles and that order 
was before Negus C. for issue of an award to be known as 
the Engineering and Electrical Trades (West Australian 
Newspapers Limited) Award 1985. 

The claim for an allowance was opposed by the 
appellant on the grounds that it offended the principles; 
that it would have the effect of breaking a well 
established nexus with other trades within West 
Australian Newspapers Limited and that the total wage 
of electricians employed by that company is higher than 
that received by electricians employed elsewhere 
including the allowance paid to them. 

The principles are set out in the Report of the State 
Review of the 1983 National Wage Decision (Supra), 
they provide that any claims for improvements in pay 
and conditions other than those based on the Consumer 
Price Index, national productivity or work value changes 
are in general to be processed by reference to an 
Anomalies Conference and if not settled at the 
conference the required procedure provides for re- 
allocation of applications which seek to remedy alleged 
anomalies or inequities to the Commission in Court 
Session. The procedure can be departed from by agree- 
ment with the approval of the Chief Industrial 
Commissioner. 

It is accepted, we think, that the Commission is 
empowered to establish prescriptions relating to claims 
for improvements to pay and conditions such as those 
contained in the principles. They become part of the 
equity, good conscience and substantial merit in 
accordance with which the particular case is to be 
considered and it is wrong in principle to fail to have 
regard for the principles (see Amalgamated Metal 
Workers and Shipwrights Union and the Electrical 
Trades Union v. State Energy Commission, 59 WAIG 
494 and Catherine McAuley Centre — Day Care and 
Others v. Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, WA 
Branch, 64 WAIG 1245). 

Before the Commission below the present respondent 
submitted that an anomaly existed in that electricians at 

West Australian Newspapers Limited constituted the 
only part of the electrical workforce not currently paid 
an allowance for the additional responsibility which the 
licensing authority places upon the licensee. If it were 
accepted that this situation constituted an anomaly in 
terms of the principles a claim to resolve the anomaly 
should follow the required procedure to which we have 
referred. If that was so it would have been inappropriate 
for a single Commissioner to have embarked upon the 
claim. The matter did not get beyond a conference which 
was convened by the Chief Commissioner, presumably 
because it relied on comparative wage considerations or 
for some other reason it was not a matter which fell 
within that part of the principles, at least that is the 
indication one gets from reading the cryptic note upon 
the relevant file. That note says: 

not anomalies matter withdrawn at conference. 
In the proceedings below the respondent attempted to 

advance its claim by contending that it was within the 
requirements of the principles. It was said that the 
allowance would constitute a very small addition to 
overall labour costs. Reference was then made to 
principle 9 which deals with allowances and in particular 
(b) (i) 

new allowances will not be created to compensate 
for disabilities or aspects of the work which are 
comprehended in the wage rate of the classification 
concerned. 

The respondent claimed that the wage rate for a 
mechanical fitter and an electrical fitter, being the same, 
it followed that the electrical fitter is not currently 
compensated in the wage rate for the extra responsibility 
which he bears. The Commission was referred to 
allowances granted by the Commission apparently 
within the principles. These arose from proceedings 
before the Commission in Court Session in respect of 
A29 of 1984 concerning Mt Newman Mining Co Pty Ltd 
and Others on 25 January 1985 (65 WAIG 245) and 
Hamersley Iron Pty Ltd and Others on 31 July 1985 (65 
WAIG 1855), and from proceedings before single 
Commissioners in A4 of 1985 concerning the Can Manu- 
facturing (Protection and Maintenance) Amalgamated 
Engineering Industries Pty Ltd Award on 31 May 1985 
(65 WAIG 1102) and A28/32 of 1984 Argyle Diamond 
Mines (Production) Award on 21 June 1985 (65 WAIG 
1376). These decisions were called in aid by the 
respondent which contended that the present claim was 
on all fours with the claims for allowance to which those 
decisions referred and that the respondent's claim was 
equally within the principles. Whether the claims were 
similar was a question of fact as to which there was.no 
debate below or on appeal. The respondent's submission 
however appeared to impress Negus C. who recognised 
in the decisions of the Commission in Court Session 
some precedent so far as they concerned the application 
of the principles to the awarding of an allowance. 

In the present proceedings Negus C. was not asked by 
any of the parties to follow any different procedure but 
was left to determine the matter of the claim for an 
allowance in accordance with section 26 of the Industrial 
Relations Act 1979. In the circumstances which we have 
related it appears to us that it was not inappropriate for 
the Commission to have followed that course. 

In substance the grounds of appeal repeat the position 
taken by the appellant in opposing the proceedings 
below. They are expressed as follows:— 

1. The Commission erred in not finding that the 
claim for an electrical licence allowance was in 
breach of indexation principles in that: 

(a) The decision did not take into account 
flow on implications both at West 
Australian Newspapers and interstate. 

(b) The decision was a breach of Principle 10 
regarding first awards. 

(c) The granting of a licence allowance was in 
breach of Principle 9 regarding the 
creation of new allowances. 
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(d) The Commission erred in proceeding with 
a matter previously before an anomalies 
conference in a manner not in accordance 
with Principle 6. 

2. The Commission erred in his decision by 
disturbing a long standing nexus and wage rate 
relativities at West Australian Newspapers. 

3. The Commission erred in using a basis of wage 
comparison not previously adopted which is wrong 
in principle in the making of first awards. 

Principle 10 invokes in respect of first awards the 
settled rule that when fixing rates and conditions regard 
is to be had to those rates and conditions which are 
provided at the time the award issues. It is not an 
absolute rule and may be fairly far from the mind of a 
Commissioner in the position Negus C. found himself, 
settling an award in which the sole issue requiring 
determination related to the creation of a new allowance 
concerning which there was a long and contentious 
history. The principles do not exclude the need for 
independent judgment. We think the Commissioner's 
obligation was to determine whether it was fair and 
equitable to grant the allowance and it hardly seems fair 
or reasonable that he would do so in the existing circum- 
stances by treating it as a matter for first principles when 
the allowance was sought for a few employees at the rate 
paid to them elsewhere and there was no existing 
condition. We would reject ground 1 (b) and ground 3. 

We would also reject ground 1 (d) because we have 
concluded that the manner in which the Commission 
proceeded to process the claim was not inappropriate in 
the particular circumstances and we have already 
expressed our reasons for reaching that conclusion. 

We take ground 1 (c) to be referring to. Principle 9 (b) 
(i) and we have previously referred to the respondent's 
assertion that an allowance had never been made in the 
base rate of an electrical fitter to compensate him for a 
responsibility imposed by an authority outside the 
control of the employer, an assertion which was 
supported by the example of a mechanical fitter who is 
paid a base rate equivalent to that of an electrical fitter. 
Negus C. made no specific finding but in our respectful 
opinion he accepted the logic of that explanation and in 
his Reasons for Decision there appears, by implication, 
an acceptance that the licence allowance did not offend 
the principles in that he expressly accepted the 
respondent's submissions and made reference to other 
decisions of the Commission whereby awards of like 
allowances or changes in such allowances have been 
effected. We would reject ground 1 (c). 

Ground 1 (a) and ground 2 contain arguments of 
somewhat greater strength against the merit of the 
decision to grant the allowance, those arguments being in 
substance the reasons which underpinned the decision of 
Cort C. to reject a similar application at a time before the 
principles were in operation. The course that was then 
proposed was to maintain the contrived relationship 
which existed with other printing employees. Negus C. 
has not found the arguments on this occasion sufficiently 
convincing to withhold the allowance. Whatever changes 
have occurred in the period since 1978 he appears mainly 
to rely upon the fact that today the substantial majority 
of electrical fitters receive the allowance irrespective of 
the size or variety of the base rate which applies to them. 

He has accepted that there have been some changes in 
the contrived relationship in that there has already been a 
disturbance of wage relativities due to an increase in the 
tradesmen's percentage of the hand compositor's wage 
rate. He is obviously satisfied that there is no scope for 
flow-on claims because the basis of the allowance is the 
possession of an electrical licence, it will be paid to a 
limited number of persons and the union representing the 
mechanical fitters has disclaimed any intention to pursue 
claims. There appears little likelihood that this award will 
become a vehicle for other claims and the economic cost 
will not be considerable. 

The Commission was required to exercise independent 
judgment and has done so. Despite the concerns 
expressed by the appellant it has, in our opinion, not 
been shown that the Commission did not decide the 
application according to equity, good conscience and the 
substantial merits of the case or that it has not had regard 
for the principles in determining the claim. We would 
dismiss the appeal. 

COMMISSIONER GREGOR: By this application the 
appellant, West Australian Newspapers Limited seeks an 
Order from this Commission that it quash the Order 
awarding an electrician's licence allowance in Award No. 
A17 of 1985 granted by the Decision of Commissioner 
J.A. Negus on the 17th day of January 1986. 

The history of the efforts to secure licence allowance 
for electricians at West Australian Newspapers Limited 
has been recited in the Decision of His Honour the 
President and need not be repeated here. 

I turn now to consider the matters at issue. The 
grounds of appeal are: 

1. The Commission erred in not finding that the 
claim for an electrical licence allowance was in 
breach of indexation principles in that: 

(a) The decision did not take into account 
flow on implications both at West 
Australian Newspapers and interstate. 

(b) The decision was breach of Principle 10 
regarding first awards. 

(c) The granting of a licence allowance was in 
breach of Principle 9 regarding the 
creation of new allowances. 

(d) The Commission erred in proceeding with 
a matter previously before an anomalies 
conference in a manner not in accordance 
with Principle 6. 

2. The Commission erred in his Decision by 
disturbing a long standing nexus and wage rate 
relativities at West Australian Newspapers. 

3. The Commission erred in using a basis of wage 
comparison not previously adopted which is wrong 
in principle in the making of first awards. 

In addressing the Full Bench on the background of the 
matter, Mr Stanley for the Appellant, submitted that the 
issue, as recited in the Decision of His Honour the 
President, is not new to the Commission but of particular 
relevance to this decision was that the claim had most 
recently been raised before Martin C. in June 1984 in a 
conference pursuant to section 44 of the Act (No. 264 of 
1984). At that time Martin C. had declined to deal with 
the matter of licence allowance and had referred it to be 
dealt with by an anomalies conference. That conference 
dealt with the matter on 6 July 1984. It is the appellant's 
submission that the claim was then rejected and 
withdrawn. This history was drawn to the attention of 
Negus C. during the proceedings before him. This was 
obviously a matter of relevance to the Commissioner 
because he referred to it in his Decision and noted that he 
had consulted the file which described the anomaly as 
being withdrawn. 

In the following paragraph in his Decision he says: 
The parties would appear to have agreed that the 

question of a licence allowance could properly be 
resolved only if an award was in force. 

It is apparent that he surmised from the file that there 
was some sort of tacit agreement between the parties that 
the question of the licence allowance could be properly 
resolved at some time in the future if an award was in 
force. This is at variance with the consistent view of the 
appellant, both in the proceedings before Negus C. and 
again before this Bench, that the anomaly was rejected. 

Negus C. tried to ascertain the fate of the anomaly by 
researching the file of the Commission. In doing so he 
consulted matter not raised in the hearing before him and 
brought what he discovered to bear in his decision 
making. He should have notified the parties and allowed 
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them the opportunity to be heard in accordance with 
section 26 (3) of the Act. He did not do so and proceeded 
to determine the matter on the basis of an assumption 
that is, if not incorrect, then substantially challenged by 
the appeUant who has been denied the opportunity to 
establish a fact which is fundamental to whether the 
Commission below either proceeded to hear the matter 
or referred it. 

Ground 1 (b) of the appeal addresses itself to the 
handling of the issues pursuant to Principle 10. The 
history clearly discloses that the matter before Negus C. 
was a first award. It was the conversion of Order Nos. 
C50 and C51 of 1985 made by Martin C. and published in 
65 WAIG 923 to an award. It is apposite to comment that 
Martin C. was satisfied that the agreement, with licence 
allowance removed, conformed with the principles 
enunciated by the Commission in Court Session in 
matter No. 461 of 1983 when he approved the order. 

From the submissions below it is clear that Martin C. 
declined to deal with the issue of licence allowance and it 
was referred to be processed by way of the mechanism 
provided in Principle 6. The issue of the licence allow- 
ance had not been disposed of under Principle 6, to the 
satisfaction of the respondent in these proceedings, and 
by the time the matter came to Negus C. it was again 
attached to the conversion of Order Nos. 50 and 51 of 
1985 into an award. Clearly the parties were before him 
for the purpose of a new award and the provisions of 
Principle 10 are applicable. In particular paragraph (a) of 
the Principle provides: 

(a) In the making of a first award, the long 
established principle shall apply i.e. prima fade the 
main consideration is the existing rates and 
conditions. 

The command of this Principle is clear. The main 
consideration must be existing rates and provisions in the 
industry affected. The history described to the 
Commission in proceedings below and before this Full 
Bench is that there are well established and long standing 
internal relativities on a total wage basis in the printing 
industry. 

The Commissioner was urged to take into account 
grants of electrician's licence allowance which had been 
made in proceedings before the Commission in Court 
Session in A29 of 1984 concerning Mt Newman Mining 
Company and Others on 25 January 1985 (65 WAIG 245) 
and Hamersley Iron and Others on 31 July 1985 (65 
WAIG 1985) and in proceedings before single 
Commissioners in A28/32 of 1985, Argyle Diamond 
Mines (Production) Award on 21 June 1985 (65 WAIG 
1376) and in A4 of 1985 concerning the Can Manufactur- 
ing (Production and Maintenance) Amalgamated 
Engineering Industries Pty Ltd Award on 31 May 1985. 

He drew from these cases that as the Commission in 
Court Session and two single Commissioners had 
approved grants of electrical licence allowance that these 
approvals were precedental. A reading of the Orders 
involved, as there are no Reasons for Decision to 
accompany any of them, shows that they are all by 
consent of the parties. None of them are first awards and 
have obviously been approved on their merits and 
against the background of the Commission's knowledge 
of the existing practices in the industry concerned in each 
case. 

Because of this it is dangerous to place precedental 
value on them. But importantly they cannot be called in 
aid of an argument for issue of an award pursuant to 
Principle 10 because they relate to particular circum- 
stances of the industry they effect and not "existing rates 
and conditions of the industry subject to the award". 

The appeUant further caUs into question the Decision 
of the Commission below on the basis of Principle 9. It 
was undisputed that the duties and responsibilities of 
electricians at West Australian Newspapers have, in 
respect to compliance with the SEC Act, been unchanged 
for 40 years. In page 76 of the transcript of proceedings 

below the appellant in these proceedings drew support 
from a Decision in July 1978 of Commissioner D.E. 
Cort. That Decision in part says: 

... To adapt words from the April 1978 decision 
of the Commission "since 1965 there has been a 
contrived wage relationship between engineering 
employees of West Australian Newspapers 
(including electricians) and printing employees" 
and "it seems to me that the proper course to follow 
with respect to this application is to maintain the 
nexus". By so doing, the total wage of a "news- 
paper electrician" cannot be seen to compare 
unfavourably with the total wage (including licence 
allowance where applicable) payable to other 
electricians in this State or, for that matter, 
elsewhere. 

In my view the licence allowance should not 
apply. 

(Extract of Decision of Cort C. No. C242 of 1978 
on 17 July 1978 — unpublished.) 

The evidence is that the situation has remained 
unchanged since the detailed examination of it by Cort 
C. There is a long standing recognition that the rates for 
electricians at West Australian Newspapers comprehend 
that licences are necessary and are possessed by them and 
the total remuneration compensates accordingly. In 
these circumstances the electricians are not at a 
disadvantage even if they do happen to work 
occasionaUy in close proximity to electricians the 
employees of contractors who may be entitled to 
payment of the electricians allowance under another 
award. In any event against the background of this 
history in my view there is no mechanism provided by 
Principle 9 which would allow the grant of a claim. 

It is essential that this Commission bring to matters 
before it independent judgment. The Principles have 
been discussed in the past and are clear in this respect. 

In the matter of appeals against the decision of the 
Commission given in applications Nod. 216 and 217 of 
1978 between the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, appellants, and the 
State Energy Commission, Respondent, before the 
Industrial Appeal Court (59 WAIG 494 at page 496) Mr 
Justice Wickham, the President, says: 

It would also be wrong for the Commission to 
decline to bring independent judgment to bear upon 
a particular application or to refuse to enter upon 
the enquiry, or to decline to conclude it by the 
exercise of independent judgment, by appealing 
only to the criteria previously stated and refusing to 
consider whether the criteria was appropriate, 
having regard to the facts of the particular case. 

and: 
In doing that it is necessary to bear in mind that in 

respect to power, it is not the case that a single 
Commissioner must apply the decisions and criteria 
laid down by the Commission in Court Session in 
the sense that not to do so would be a jurisdictional 
fault. It is, however, the case that a single 
Commissioner ought to have regard to such 
decisions and criteria in the sense that not to do so 
would be wrong and would be an error which the 
Commission in Court Session on appeal would 
correct. 

In my view the criteria to be applied by the 
Commission below have been established by the 
Commission in Court Session and are clear as they are 
appropriate and the facts in this case can be measured 
against them without difficulty. I believe the 
Commission below has been distracted from this course 
and has not had regard to the criteria when he ought, and 
to that extent he has fallen into error. 

The fact that a relatively small number of employees 
are involved should not prevent the proper application of 
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the principles and on my assessment of the arguments 
put, there is a potential for disruption of long standing 
arrangements within the industry. For this and the 
reasons previously stated in this decision, I would allow 
the appeal. 

THE PRESIDENT: The majority decision of the Full 
Bench is that the appeal should be dismissed. An order to 
that effect will now issue. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 96 of 1986. 

Between West Australian Newspapers Limited, Appel- 
lant and Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner J.F. Gregor. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 19th day of March 1986 and having 
heard Mr C.D. Stanley on behalf of the appellant and Mr 
L.J. Benfell on behalf of the respondent and the Full 
Bench having reserved judgment on the matter and judg- 
ment being delivered on the 16th day of May 1986 
wherein the Full Bench, by majority decision, dismissed 
the appeal and gave reasons therefor, it is this day, the 
16th day of May 1986 ordered that the appeal be 
dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 176 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Appellant and Federated Liquor and 
Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers and 
Others, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner W.S. Coleman. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 22nd day of May 1986 and having 
heard Mr P.J. Sharkey (of Counsel) on behalf of the 
appellant; Mr J.R. Brooksby (of Counsel) on behalf of 
the Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, Union 

of Workers and Mr K.J. Farrell on behalf of the other 
respondents in respect of matters of a preliminary nature 
and the Full Bench having found as it was made to 
appear that the decision in matter No. 672 of 1985, failed 
to comply with the provisions of section 35 of the 
Industrial Relations Act 1979 and is accordingly invalid, 
it is this day, the 22nd day of May 1986 ordered that:— 

1. The appeal be upheld; 
2. The decision of Commissioner J.A. Negus 

given on the 4th day of February 1986 in matter No. 
672 of 1985 be quashed; and 

3. The said matter No. 672 of 1985 be remitted to 
Commissioner J.A. Negus for further consideration 
according to law. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1 of 1986. 

Between the Shop, Distributive and Allied Employees 
Association of Western Australia, Appellant and 
Charlie Carters Pty Ltd, Respondent. 

Before the Full Bench. 
His Honour the President, D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.J. Martin. 

The 16th day of May 1986. 

Mr L.A. Jackson (of Counsel) on behalf of the 
appellant. 

Mr C.D. Steytler (of Counsel) on behalf of the 
respondent. 

Reasons for Decision. 
THE PRESIDENT: Section 46 of the Industrial 
Relations Act 1979 enables the Commission to declare 
the true interpretation of an award and where 
appropriate to vary any provision for the purpose of 
remedying any defect or giving fuller effect thereto. This 
appeal concerns the outcome of an application pursuant 
to that section for interpretation of certain provisions of 
the Shop and Warehouse (Wholesale and Retail Estab- 
lishments) State Award No. 32 of 1976, by which award 
the parties are bound. 

Relevant provisions of the award and the essential 
facts upon which the parties are agreed are set out 
hereunder. 

Clause 6.—Definitions. 
(9) "Weekly hand" shall mean a worker engaged 

by the week and whose employment shall be 
terminable by not less than one week's notice on 
either side. Such week's notice cannot be continued 
from week to week. 

Provided that a weekly hand employed for a 
period of four consecutive weeks or less shall be 
classed as a "casual worker" and be paid not less 
than the minimum rates of wages herein prescribed 
for a casual worker. This proviso shall not apply to a 
worker employed as a weekly hand and who is 
dismissed for incompetence or any other cause 
referred to in Clause 20.—Engagement of this 
award or to a worker who severs his contract of 
service. 
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Clause 7.—Casual Workers. 
(1) "Casual worker" shall mean a worker 

engaged by the hour and who may be dismissed or 
leave the employer's service at any moment without 
notice and except as hereinafter provided shall not 
be engaged for more than 30 hours per week in 
ordinary hours. 

Notwithstanding the aforementioned a casual 
worker may be engaged in ordinary hours for 40 
hours per week for periods not in excess of four 
consecutive weeks. 
Clause 8.—Part-Time Workers. 

(1) Except as hereinafter provided, a part-time 
worker shall mean a worker who may be engaged on 
any day Monday to Saturday inclusive for a 
maximum of 60 hours per fortnight with not more 
than 10 daily work commencements in any 
fortnightly period. Provided that a part-time worker 
shaU not be engaged for less than three consecutive 
hours nor more than eight consecutive hours 
exclusive of meal times on any one day. 

1. Charlie Carters Pty Ltd, the named respondent to 
the Shop and Warehouse (Wholesale and Retail 
Establishments) State Award No. 32 of 1976 employs 
approximately 600 persons under the above award. 

2. Until early 1985 shop assistants and storemen were 
hired on a full-time basis as weekly hands under Clause 6 
(9) of the above award. 

3. In early 1985 the management of Charlie Carters 
altered their employment practices so that nearly all new- 
employees are hired on a casual basis pursuant to Clause 
7 of the above award. Employees are told on engagement 
they are casuals whose employment can be terminated at 
any time without notice. 

4. The following matters are features of the employ- 
ment relationship between the parties: 

(i) Workers are hired for a set number of hours per 
week (usually 30). 

(ii) The employees work these hours regularly from 
week to week according to a roster. Persons 
have been so employed since early 1985. 

(iii) Rosters of work time are allocated to "casual" 
staff for the coming week at the end of the 
previous week. 

(iv) Non attendance due to sickness is to be notified 
to the store manager. 

(v) A request for time off work is to be made to the 
store manager. 

The appellant sought interpretation of Clause 6 (9) and 
Clause 8 and requested the Commission to declare as 
follows: 

(i) Persons who attend for work on Thursday 
nights and/or Saturday mornings on a regular 
basis be classified as part-time workers under 
Clause 8 of the Shop and Warehouse (Whole- 
sale and Retail Establishments) State Award 
No. 32 of 1976. 

The appellant's application for interpretation was 
determined by order of 23 December 1985 which 
declared the true interpretation to be — 

That an employee engaged for less hours per week 
than 30 and who is required to give not less than one 
week's notice of termination is a part-time worker 
provided for in Clause 8.—Part-Time Workers of 
the award. An employee engaged for less hours per 
week than 30, who is engaged by the hour and who 
may be dismissed or leave the employer's service at 

any moment without notice is a casual worker pro- 
vided for in Clause 7.—Casual Workers of the 
award. 

This appeal was brought upon the grounds that the 
Commission erred in so declaring and that on a true 
interpretation it should have made the declarations 
which the appellant had sought. It is also claimed that the 
Commission erred in holding that the contract between 
the employer and employee is determinative of the 
relationship between them and that it should have held 
that the nature of the employment relationship is to be 
determined by all the circumstances of performance. It is 
further claimed that the Commission should have held 
that an employee as described in paragraph (4) above is a 
part-time employee within Clause 8 of the award and 
further that a contract of employment of an employee 
whose employment has the features referred to in para- 
graph 4, in which such employee is described as a casual 
whose employment can be terminated at any time 
without notice, is a contract which purports to annul or 
vary the award and that such terms are null and void 
pursuant to section 114 of the Act and are severable. 

In respect of the interpretation of Clause 7 and Clause 
8 of the award, taken in isolation, there is no basis for the 
claim of error, the declaration which comprises the 
Commission's order simply expresses a meaning which 
those provisions clearly bear. However, the focus of the 
argument was that the factual circumstances relating to 
performance of the contract of employment compelled a 
conclusion that those who were said to be engaged as 
casual workers are in fact part-time workers from week 
to week. 

The reason for seeking interpretation was that the 
appellant considered the respondent was wrongly 
classifying shop assistants and storemen who, for the 
above reasons, should be classified as. part-time 
employees. It was conceded that they were engaged 
pursuant to Clause 7 which relates to an employee 
engaged by the hour who may be dismissed or leave 
without notice, but features of the employment relation- 
ship between the parties showing that the employees 
regularly work a set number of hours per week according 
to a roster provided for the forthcoming week conflict 
with that notion. There is a distinction between regular 
part-time work and casual employment which is usually 
intermittent. According to the appellant, an employee is 
to be adjudged a casual worker in accordance with the 
award if he is shown by the features of his employment to 
be a casual employee within the ordinary meaning of that 
term and the facts show that in reality the particular 
employees are not employed by the hour but week by 
week and are part-time employees. Other features were 
called in aid such as the requirement that employees 
notify the store manager in the event of illness and 
request time off from work if required. 

The position taken by the respondent on this appeal is 
that the Commission has indeed declared the true inter- 
pretation of the award and it is recognised that the terms 
of engagement have brought the employees within 
Clause 7 of the award which determines the definition of 
a casual worker. The respondent also submitted that the 
issue was to be determined as a question of construction 
of the award, but in any event it was said that regularity 
of employment is not inconsistent with classification as a 
casual worker and various authorities were cited in 
support. 

The essential difference between the parties was 
identified in the Commission's reasons. The appellant, as 
applicant, claimed that the ordinary meaning of a 
"casual employee" should be applied. If the employee 
described in the facts is a casual according to that 
meaning then the terms of the award will apply. Put 
another way the award terms relating to payment and 
notice apply as a consequence of that conclusion and not 
as its determinant. The respondent says that the award 
determines what follows regardless of what the common 
law or dictionary may say about casual employment. 

(ii) Persons who are employed for a specific 
number of hours per week during the hours of 
8.00 a.m. and 6.00 p.m. Monday to Friday and 
who enjoy regular ongoing employment be 
classified as part-time workers under Clause 8 
of the Shop and Warehouse (Wholesale and 
Retail Establishments) State Award No. 32 of 
1976. 
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In the application before it the Commission was called 
upon to interpret the award, that being a function which 
normally requires it to do no more than ascertain and 
state the meaning of the words which are used (see 
Australian Workers Union v. Abbey 40 CAR 494 at 495). 
Having considered its provisions, Johnson C. expressed 
his conclusion that the award intended to convey the 
meaning ordinarily attributed to the common law hourly 
contract without notice, but with some limitation with 
respect to minimum engagement and hours per week 
notwithstanding its use of the title "casual". He also 
considered the practical circumstances and decided that 
rosters are no more than an expression of intention on 
the part of employer and employee and there is no reason 
why either party might not reject that expression of 
intention with respect to the next work period on the 
roster. 

Conclusion. 
In my opinion the declarations which the Commission 

was asked to make are not sustained by the proposition 
which was argued on the basis of the agreed facts and the 
appeal against the Commission's order and interpreta- 
tion of the award should be dismissed. 

The case presented on appeal was similar to that put 
before the Commission below. I do not intend to traverse 
the arguments which followed the course which I have 
already outlined. The resolution of this appeal requires 
analysis of the proposition upon which the application 
for interpretation was based. 

The proposition was that shop assistants and storemen 
engaged on a casual basis pursuant to Clause 7 of the 
award and told on engagement that they are casuals 
whose employment can be terminated at any time 
without notice, actually work on a regular ongoing and 
predetermined basis and are therefore wrongly classified 
as casual workers and should be classified as part-time 
workers under the award. 

In considering the elements of that proposition I 
respectively adopt the approach which was followed in a 
case to which we were referred, Leg Trap Hotel v. 
Rebbeck and Others (46 SAIR 739). In that case, the 
Court was considering the nature of a working relation- 
ship and it recognised the need to consider the nature of 
the common law legal relationship which existed between 
the parties and the effect upon it of the appropriate 
award. It was accepted that neither the common law 
arrangements between the parties nor the relevant award 
taken in isolation is necessarily fully determinative of the 
situation. 

Although the agreed facts reveal that the employees 
concerned were actually engaged in terms "on a casual 
basis pursuant to Clause 7", it is necessary to look 
further than the terms used to discover the true nature of 
the relationship. Most relevant to that relationship, 
however, is the fact that the employees were told that 
their employment could be terminated at any time 
without notice. I have not overlooked ground 5 of the 
appeal in which the appellant contends that terms which 
suggest casual employment are to be regarded as null and 
void pursuant to section 114 of the Industrial Relations 
Act 1979, but for reasons which follow I would not 
uphold the appellant's contention. 

Features of employment such as working regularly 
over a long period from week to week according to a 
roster set at the end of each week by which work is 
allocated for the coming week are, on the face of it, 
indicative of employment by the week and where it 
involves less than 40 hours each week the indications are 
of part-time employment by the week. Putting aside the 
advice to such employees that their employment may be 
terminated at any time without notice, such employees 
may appear to be within the defintition of part-time 
workers under the award. However, they are also 
capable of falling within the definition of casual workers 
under the award. The circumstances or features of 
employment which were disclosed in the present case 

were not unequivocal so as to compel the conclusion that 
those engaged were in part-time employment. The most 
that can be said is that the ongoing feature of their work 
indicated that those concerned are not employed casually 
in the ordinary sense of that term. That is not to say that 
their employment is not of a casual nature and the 
attention of the Full Bench was drawn to an early case in 
which that distinction is made although in a different 
context — see Hill v. Begg (1908) 2 KB 802 at 805. It was 
pointed out in that case that what was at issue was the 
character of the employment and not its tenure. That is 
also the case in the matter before the Commission. In 
Hackshalls Ltd v. Pritchard (1934 AR 290), a question 
arose as to whether an operative baker is a constant hand 
or a jobber (that is to say a casual worker). It was held 
that the question did not depend upon the length of 
engagement but upon the nature of the engagement, in 
consequence it was found that an operative baker does 
not cease to be a jobber merely by reason of the fact that 
week after week he obtains employment for a number of 
hours on each day of the week. 

As indicated the basis of the appellant's complaint was 
that the employees concerned were incorrectly classified 
in terms of the award. The award is regarded as being 
superimposed upon the contract of employment and 
accordingly what is contained in the award must be an 
aid in determining the nature of a peron's employment. 
The claim relates to interpretation of the award and it is 
in the context of the award that it is necessary to consider 
the features of employment to determine whether they 
are capable of relating to a casual worker. 

From the award it can be seen that a casual worker, 
according to the definition, is one who is engaged by the 
hour, but the provisions provide no limitation on the 
period for which a casual may be employed except in the 
case of full-time work when the limit is four consecutive 
weeks. That being so the operation of a roster is not 
necessarily inconsistent with the employment of casual 
workers in terms of the award, though it would not 
normally be a feature associated with casual employment 
in the ordinary sense. It is noted that the posting of a 
roster containing details of employees and the times and 
particulars of work occurs as a result of a duty cast upon 
the employer under the award. The work arrangements 
actually provided for engagement for 30 hours each week 
regularly and that is not inconsistent with anything that is 
provided for in respect of casual workers under Clause 7 
of the award. A roster does seem to assume a mutual 
commitment, but I think Johnston C. was entitled to 
find that regularity of work in accordance with rosters 
was no more than an expression of intention which either 
party could reject with respect to the next work period. 
He asserted that the arrangement to work week by week 
evidenced by the existence of weekly rosters was not 
accompanied by consideration. The position regarding 
consideration is that every contract of service falls into 
the general category of agreements to pay in respect of 
consideration when and so often as it is executed (see 
Automatic Fire Sprinklers Pty Ltd v. Watson 72 CLR 
435 per Dixon J. at 465). 

It is obvious that the ongoing basis of work performed 
by the relevant employees is inconsistent with the notion 
that when a person finishes work he does not know 
whether or not his services are going to be required again, 
but given the provisions of the award it is not inconsistent 
with employment "on a casual basis pursuant to Clause 
7", moreover it was an express term that employment 
could be terminated at any time without notice which is a 
hallmark of casual employment. 

It was not shown that the employees concerned were 
incorrectly classified in terms of the award and a more 
appropriate remedy for the appellant union would be to 
seek amendment of the award. In my opinion it has not 
been shown that the Commission should have upheld the 
proposition that according to the employment features 
shop assistants and storemen were employed as part-time 
employees. The declarations which it is said the 
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Commission should have made were not justified and are 
not within the scope of section 46 of the Act. For the 
foregoing reasons I would dismiss this appeal. 

THE CHIEF COMMISSIONER: For the reasons which 
he has stated, I agree with His Honour the President that 
this appeal should be dismissed. 

COMMISSIONER MARTIN: I also agree that the 
appeal should be dismissed. 

THE PRESIDENT: By unanimous decision of the Full 
Bench the appeal is dismissed and an order will issue. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1 of 1986. 

Between the Shop, Distributive and Allied Employees 
Association of Western Australia, Appellant and 
Charlie Carters Pty Ltd, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.J. Martin. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 27th day of March 1986 and having 
heard Mr L.A. Jackson (of Counsel) on behalf of the 
appellant and Mr C.D. Steytler (of Counsel) on behalf of 
the respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 16th day of May 1986 wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 16th day of May 1986 ordered 
that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 

Unions — application for 
alteration of rules — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1112 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Breweries and 
Bottleyards Employees' Industrial Union of 
Workers of Western Australia for alteration of rule 
3.—Constitution of the registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.A. Negus. 

The 20th day of June 1986. 

Mr G. Droppert (of Counsel) on behalf of the 
applicant. 

Mr J.A. Long objecting on behalf of the Transport 
Workers Union of Australia, Industrial Union of 
Workers, Western Australian Branch. 

Mr L.J. Benfell objecting on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth. 

Mr C.D. Panizza objecting on behalf of the Federated 
Clerks' Union of Australia Industrial Union of Workers, 
WA Branch and the Association of Draughting, Super- 
visory and Technical Employees Western Australian 
Branch. 

Miss H.M. Leslie (of Counsel) intervening on behalf 
of the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

Mr L. Girdlestone intervening on behalf of Containers 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This application is made pursuant to 
section 62 of the Industrial Relations Act 1979 by the 
Breweries and Bottleyards Employees Industrial Union 
of Workers of Western Australia for registration of an 
alteration to the rules of the organisation. We are 
satisfied that the applicant has met the formal require- 
ments of the Act and the regulations necessary to permit 
registration of the alteration by authority of the Full 
Bench. The alteration proposes that existing rule 3.— 
Constitution be altered by replacement in the following 
terms:— 

3.—Eligilibity for Membership. 
(1) The Union may admit to membership:— 

(a) any worker who is employed in or in 
connection with and/or about a Brewery, 
Beer Bottling Works, Malt House, 
Bottleyard or Can Plant (such Can Plant 
being connected with or incidental to the 
Brewing Industry); 

(b) the persons appointed or elected to the 
positions of Secretary and Treasurer. 

(2) Provided that only those persons who are 
referred to in paragraph (1) hereof and who are 
employed or reside within the State of Western 
Australia shall be admitted to the membership of the 
Union; and 

(3) Provided further that no person employed in 
any of the industry(s) or works mentioned in para- 
graph (1) (a) of this rule shall be eligible for or 
admitted to membership by reason of being 
employed in any industry(s) or works of such a kind 
as would make him eligible for membership of the 
Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch; Electrical Trades 



1018 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 66 W.A.I.G. 

Union of Australia (Western Australian Branch), 
Perth; Association of Draughting Supervisory and 
Technical Employees Western Australian Branch; 
and Federated Engine Drivers' and Firemen's 
Union; and 

(4) Provided further that no person employed in 
or in connection with and/or about a Can Plant 
mentioned in paragraph (1) (a) of this rule shall be 
eligible for or admitted to membership by reason of 
being employed in any industry(s) or works of such a 
kind as would make him eligible for membership of 
the Transport Workers' Union of Australia, 
Industrial Union of Workers Western Australian 
Branch; and 

(5) Provided further that no person shaU be a 
member of the Union (except in the capacity of an 
honorary member or member who or whose 
personal representative is entitled to some financial 
assistance under the Rules of the Union whilst not 
being a worker) is not an employee within the 
meaning of the Industrial Relations Act 1979, as 
amended. 

In that form the rule accommodates objections to the 
application lodged by the organisations named in 
subrules (3) and (4) which propose that their members be 
exempted from eligibility. The real purpose to be 
achieved by the alteration is to extend eligibility for 
membership to "any worker who is employed on or in 
connection with and/or about a Can Plant (such Can 
Plant being connected with or incidental to the Brewing 
Industry)". 

It is calculated to achieve for the applicant the right to 
admit to membership persons employed as operators of 
plant and equipment associated with the production of 
cans made from sheet aluminium by Amalgamated 
Industries Pty Ltd at a plant which is situated about 2.8 
kilometres from a brewery conducted by Swan Brewery 
Company Limited at Canning Vale. Amalgamated 
Industries Pty Ltd is a wholly owned subsidiary of Swan 
Brewery Holdings Company Ltd and it operates the 
Canning Vale Plant trading as Westcan. On the basis of 
evidence to which we will later refer it has been 
established that Containers Limited has entered into 
arrangements to acquire the can plant which from 1 July 
next will be under new ownership and removed from any 
proprietary connection with Swan Brewery Company 
Limited. Containers Limited obtained leave to intervene 
in these proceedings and it opposed extension of the rule. 

The applicant when advising members of the purpose 
of the rule change indicated that' 'eligibility for member- 
ship has simply been extended to include workers 
working in a can plant being connected with or incidental 
to the brewing industry and that has been done so as to 
confirm coverage for the union in relation to the Swan 
Brewery can plant . . ." Through its counsel Mr 
Droppert, the applicant disclaimed interest in constitu- 
tional coverage for employees of any other plant engaged 
in the manufacture of cans and the evidence adduced and 
the submissions made on behalf of the applicant related 
to a desire to cover the operators at the Canning Vale can 
plant which we will refer to as "Westcan". 

A number of the operators employed at Westcan were 
previously employed by Swan Brewery Company 
Limited at the brewery under award conditions which in 
a number of respects are more favourable than in 
comparable employment. It is not surprising therefore 
that, as has been indicated, the majority of operators are, 
or aspire to become, members of the applicant and 
support extension of its eligibility rule. Other operators 
are members of the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia (AMWSU) 
which claims that the operators are persons who are 
eligible for membership of that union in that their work is 
catered for in rule 2.—Constitution covering sheet metal 
workers in the canister making industries. 

The proposed rale change being expressed in abstract 
terms, Mr Droppert contended that the application 

ought to be granted irrespective of evidence as to 
particular employees who will be eligible for membership 
by virtue of the change. As to the evidence relating to 
Westcan he submitted: 

The significance of that evidence is, firstly, that it 
is the type of can plant which is not the subject of 
any current union's rule. It is also true that it is the 
only can plant in Western Australia at present which 
the Breweries Union sees as being the subject of the 
rule change. 

Finally it will have to be a question of mixed fact 
and law as to whether or not this particular can plant 
is incidental to the brewing industry in the words set 
out in the rule. That question will fall to be resolved 
by the Commission when the breweries union seeks 
an award. It may be that ultimately they are not 
within the rule. It may be that the plant changes not 
just on a question of ownership but on a question of 
production. That is something which the breweries 
union will have to face when it seeks an award, 
suffice it to say at this stage that the breweries union 
views that can plant at least prima facie as being 
within the rule. 
(Transcript p. 383, 384.) 

It would hardly be consistent with the objects of the 
Act nor do we think it would properly accord with our 
obligations under section 26 if we declined to attempt a 
resolution of the matters put in issue concerning the can 
plant. There may be no reason why the extension as an 
abstract proposition should not be made to the 
applicant's constitution rale but because of the way in 
which the applicant's case has been presented it would be 
wrong to dispose of this application in a way which gave 
rise to an expectation that those employed as operators 
of plant and equipment at Westcan are eligible to join the 
applicant unless we decide that they are employed in a 
can plant which is in the relevant sense "connected with 
or incidental to the Brewing Industry". The plain fact is 
that the contest in these proceedings has been between 
competing organisations as to the right of constitutional 
coverage of those operators and with the effective 
employer as to the effect of the outcome upon its 
operations. Against that background it can be seen that 
the question to which we have referred is the crucial 
question raised in these proceedings. 

It may not be strictly necessary for the applicant to 
show that there are employees who will become 
admissible to membership but it is usual to justify an 
alteration to a constitution rule of an organisation by 
reference to those employees who may be affected. 
Moreover it can be said in this instance that the case for 
the applicant was based upon the fact that Westcan is the 
only can plant which would come within the rule change. 
The applicant's contention was that Westcan is 
connected with or incidental to the brewing industry 
because (till now at least) it has been owned and operated 
by a wholly owned subsidiary of Swan Brewery Holdings 
Company Ltd and that it produces some 65 to 70 per cent 
of the brewery's can requirements. Furthermore the 
applicant contended that the operators at that plant are 
not currently eligible to belong to any other union. 

Evidence was given by the past secretary and by the 
present acting secretary of the applicant as well as by 
some of the operators and by two qualified people having 
knowledge of their operations. The material before us 
relates to two propositions, one is that the applicant 
should have constitutional coverage of the operators 
because the AMWSU is not entitled to coverage of them 
or, if its rules do enable it to enrol them, there is good 
reason consistent with the objects of the Act to permit 
overlapping of eligibility for membership. The other 
proposition is that by clear implication there is sufficient 
connection between the Westcan can plant and the 
brewery conducted by Swan Brewery Company Limited. 
Together the propositions constitute the substance of the 
applicant's case. 
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The first of these propositions was strongly contested 
by the AMWSU which was given leave to intervene in the 
proceedings. It has constitutional and industrial 
coverage of the work performed by persons operating 
machinery in can plants elsewhere and in respect of 
Westcan it has been formally recognised by this 
Commission as having coverage of the particular 
operators. It strenuously opposed the application on 
those grounds and because an extension of eligibility in 
favour of the applicant would result in overlapping of 
eligibility for membership and it claims that there is no 
good reason why the applicant's constitution rule should 
be extended beyond the brewing industry which is its 
legitimate concern. We turn now to deal with the matters 
in which in these respects the organisations of employees 
are in contest. 

We have heard much evidence, largely uncontravert- 
ed, which indicates that there is little labour input by the 
operators at Westcan, that the function of the operators 
is generalised and only in a small degree do they perform 
tasks which are of a technical nature. It is true that 
sheetmetal is fed into a machine to begin the process of 
canister making but in the opinion of skilled observers 
the operators are so removed from the metal working 
itself that they are not metal workers. Dr P.H. Townend 
is a consulting engineer with high qualifications in 
respect of metals and welding. He described (as did 
others called by the applicant) a highly automated 
process by which a roll of aluminium passes through a 
series of machines in which it is subjected to processes of 
cupping, ironing, cleaning, drying, spraying, decorating 
and testing and finally palletising and despatch. He 
observed that operators were not assigned to a particular 
task or machine and none were called upon to use metal 
working skills. A forklift is used to deliver the sheet 
aluminium roU into the first machine and thereafter the 
operators switch on the machines which then operate 
automatically, from time to time the operators adjust the 
tolerance of the machines. When the machines are 
running properly the operators have no function but to 
remove by forklift the pallets of completed cans. 

Evidence as to particular tasks performed was given by 
three of the operators. It is sufficient to observe that the 
burden of what they had to say confirmed the observa- 
tions of Dr Townend and indicated that their primary 
function is to monitor the machinery, clear the line if a 
jam occurs and endeavour to keep the line running. Each 
of the operators asserted that the tasks that he was 
required to perform did not involve working with metal. 

Dr N.F. Dufty also has relevant qualifications and 
experience including a Degree in MetaUurgy and 15 
years' experience in the steel industry. He produced and 
spoke in support of a report which he prepared after 
inspection of the Westcan plant in April 1986. He con- 
firmed what has already been observed as to the nature of 
the process and the work of operators and he pointed out 
that serious malfunctions of any machine is attended to 
by skilled tradesmen. We refer to a passage from his 
report:— 

The plant is undoubtedly the successor of the 
more traditional sheet metal shop but I do not see 
that this makes anyone who works in the plant a 
sheet metal worker within the normal meaning of 
the word. By analogy, when the typewriter replaced 
the pen the typist did not become a caligrapher. The 
essence of the situation is that technological change 
is making nonsense of the old occupational 
categories. If the narrow definition of occupation is 
used then some of the operators would become sheet 
metal workers. Equally, the operators on the back 
end would become part printers, part miscellaneous 
workers, part storemen and packers. This approach 
would result in a number of unions becoming 
involved with the possibility of demarcation 
disputes and damage to the flexible structure of the 
operator's role within the plant. Unrealistic and 
rigid job territory boundaries are a potent source of 
industrial disputes and inefficiencies as the 

experience of the Pilbara iron ore industry shows 
only too clearly. 
(Exhibit 5.) 

Asked about his reference to a narrow definition he 
said:— 

It is a matter of definition. You could argue that 
anyone who works with a piece of metal which is of 
a certain thickness, below a certain thickness, is a 
sheetmetal worker, if you want to use that 
definition. That is what I would call a narrow 
definition. I would rather define it as a person who 
uses a certain degree of trade skill, but the point is 
debatable obviously. 

I don't think any of them would be — not in my 
definition. As I say, it is a matter of the definition 
which you use. 
(Transcript p. 125.) 

It appears that differences exist between the processes 
which operate in the aluminium can plant of Westcan as 
described above and those processes which apply in the 
steel canister making section of other plants in which the 
AMWSU has industrial coverage of those who operate 
machinery and presses. The differences seem to relate to 
the degree of labour input by operators of machines. Mr 
Marks, the assistant secretary of the AMWSU, asserted 
that union's position that those who work on sheet metal 
work, including operators, by operating machinery are 
sheet metal workers engaged in the canister making 
industry in accordance with the constitution rule of that 
union. In an appeal which went to that very question a 
Full Bench of this Commission accepted that position. It 
was said:— 

We have looked at the words in paragraph (iii) of 
subrule (a) of rule 2 "sheet metal workers ... in the 
. . . canister making industries", and have taken a 
broad rather than a narrow view of the type of 
worker intended to be described in that way, having 
in mind the effects of technological change. Upon 
that view we are satisfied that the words are apt to 
include the present operators even though the 
technology is such as to leave little room for manual 
input. 

The AMWSU is legitimately concerned with the 
canister making industry through the Sheet Metal 
Workers Award No. 10 of 1973, as was its 
predecessor, the West Australian Plumbers and 
Sheetmetal Workers' Industrial Union of Workers, 
through the Plumbers (Canister Workers — 
Condensaries) Award No. 25 of 1952. Under these 
awards the union had coverage, in the canister 
making section, of power presses and other 
machines not otherwise specified. The Commission 
below was reminded of the existence of that 
industrial interest and the AMWSU asserted with 
conviction that those who work on sheet metal 
work, including aluminium, by operating 
machinery are sheet metal workers engaged in the 
canister making industry. We find that assertion 
convincing and supportive of a construction of 
paragraph (iii) of subrule (a) of rule 2 favourable to 
coverage of the operators in view of its coverage in a 
like industry under existing awards. Unfortunately 
there was little or no material to demonstrate a 
similarity between the work performed by the 
operators and like classifications under those 
awaras. Instead Johnson C. was confronted with an 
expression of opinion that the operators were not 
sheet metal workers. We think that the evidence of 
that witness, a metallurgical engineer who expressed 
that opinion, and whose experience of canister 
making was not, according to his evidence, gained in 
this country, does not show a sufficient basis for it 
and he appears to have taken insufficient account of 
the effects of technolgical change upon the tasks to 
be performed by employees. The opinion he 
expressed therefore appears to us to be erroneous. 
(65 WAIG 769 at 770.) 



1020 WESTERN AUSTRALIAN INDUSTRIAL GAZETTH. 66 W.A.I.G. 

The Full Bench in that case had little practical 
information concerning the work of the operators. It had 
only of course the material that was before the 
Commission below which it described in these terms: 

The basis for that conclusion was an opinion to 
that effect expressed by a witness experienced in 
engineering, and the Commissioner's own 
impression that the type of work described in the 
wages clause and definitions clause of the Sheet 
Metal Workers Award, which applied in plants 
operated by other employers producing metal cans, 
is not of the nature of the work which is carried out 
by operators under the proposed award. It appears 
that there was little evidence or material available 
for the Commission's edification. 
(At p. 770.) 

For reasons to which we will refer, the applicant, 
which was a respondent in the proceedings, did not 
pursue an appeal against the decision of the Full Bench 
which remains uncontested although the matter has 
again been put in issue in these proceedings and the 
evidence we heard was strongly supportive of a 
conclusion contrary to that expressed in the decision of 
the Full Bench. The detailed evidence concerning the 
functions performed by operators certainly undermines 
our confidence in the correctness of the view that the 
words "sheet metal workers ... in the . . . canister 
making industries ..." are apt to include the operators at 
Westcan even though the technology is such as to leave 
little room for manual input. We hasten to recognise that 
the denotation of words may change with advancing 
technology [see Lake Macquarie Shire Council v. 
Aberdare County Council (1970) 123 CLR 327 per 
Barwick C.J. at 331) and that when considering the 
conditions of eligibility for membership of an 
organisation of employees words are to be construed in 
accordance with their current denotation (see Co- 
operative Bulk Handling v. AWU 32 ALR 541 at 549). It 
is trite to say that the decision of the Full Bench is at this 
point determinative of the ability of the AMWSU to 
enrol as members the relevant operators but with great 
respect it may be relevant to regard that ability as 
borderline for the purposes of considering the effect of 
overlapping if it be found that under the proposed 
amendment the operators would be eligible for member- 
ship of the applicant. 

We turn now to the proposition that the Westcan plant 
is connected with or incidental to the brewing industry. 
In considering this matter we have regard to the grounds 
on which Containers Limited were permitted to intervene 
and oppose the application. There has been no challenge 
to the facts asserted in those grounds which are set out as 
follows:— 

(1) A can manufacturing plant trading as 
"Westcan" and located at Bannister Road, 
Canning Vale is currently owned and operated by 
Amalgamated Industries Pty Ltd (a wholly owned 
subsidiary of Swan Brewery Holdings Company 
Ltd). 

Effective 1 July 1986 the Can Plant will be subject 
to change of ownership and Containers Limited (a 
wholly owned subsidiary of Amcor Limited) will 
become the new owner. 

The change of ownership will remove any involve- 
ment of Swan Brewery Holdings Company Limited 
from the operation of the Can Plant. 

(2) Containers Limited is engaged in the clearly 
definable and recognisable container and packaging 
manufacturing industry throughout Australia and 
the company has manufacturing operations in each 
state of Australia including Western Australia. 

(3) Containers Limited is currently engaged in can 
manufacturing in Western Australia and was 
previously engaged in beverage can manufacturing 
operations in this state from 26 October 1970 to 3 
August 1985 until this facility closed down and 
workers were retrenched due to loss of markets. 

(4) The company has traditionally employed 
members of the Amalgamated Metal Workers' and 
Shipwrights' Union in respect of its manufacturi ig 
operations under the terms of the Sheet Metal 
Workers' Award No. 10 of 1973 as amended and the 
Metal Trades (General) Award No. 13 of 1965 as 
amended. 

(5) The Can Plant will be operated by the 
company to provide cans to the whole range of the 
beverage industry in competition with other 
container suppliers that are also subject to awards to 
which the Amalgamated Metal Workers' and Ship- 
wrights' Union is a party. 

Containers Limited also asserted that the operations of 
the can plant will be best served by the AMWSU main- 
taining both constitutional and award coverage for the 
plant for both production and mechanical maintenance 
activities thereby avoiding potential demarcation 
disputes. It claimed that the flexible and efficient 
operations of the can making plant in a shift work 
industry are enhanced by one union covering mechanical 
and production activities which may not be the case if the 
application is granted. 

According to the evidence of Mr R.L. Grigg the 
Western Australian Manager of Containers Limited, the 
company operates 14 metal can plants throughout 
Australia. In October 1985 Containers Limited ceased 
manufacturing cans because of competition from the 
Westcan plant at Canning Vale. There is no relationship 
with the Swan Brewery Company Limited except to the 
extent that a subsidiary of Containers Limited in Victoria 
manufactures and supplies the can tops to the brewery. It 
is proposed that Containers Limited continue to produce 
and supply cans to the brewing and soft drink industries. 

Mr J.R. Evans who is the plant manager of the plant at 
Canning Vale run by Westcan and who will be retained 
by Containers Limited told us that Westcan was 
established in 1984 when it appeared that neither Con- 
tainers Limited nor Gadsdens, which were then 
supplying the brewery's needs for metal cans, had any 
plans to install a two piece aluminium can plant in 
Western Australia. The Swan Brewery Company 
Limited was instrumental therefore in installing the 
present plant which was run by an independent unit to 
provide cans for the use of the brewery and the needs of 
the soft drink industry in Western Australia. Mr Evans 
pointed out that it was never intended to get into the 
packaging industry. The plant is erected on land owned 
by the subsidiary Amalgamated Industries Pty Ltd and is 
situated 2.8 kilometres from the brewery by road. The 
operations of Westcan have now been sold to Containers 
Limited, letters of intent have been signed and the final 
transfer takes place on 30 June 1986. The precise terms of 
sale were not made known but Mr Evans said that there 
was no corporate or business connection between 
Containers Limited and either Swan Brewery Company 
Limited or Westcan except that Swan Brewery Company 
Limited will remain a customer for what is currently 
some 65 per cent of the can production. Generally 
speaking the same process is involved in the production 
of all the cans and the balance of production goes to the 
soft drink industry and it is intended that that will 
continue. 

The Westcan plant is the only one of its kind in this 
State and it is obviously a vital source of supply of 
aluminium cans for the brewery. The continuance of that 
supply is of obvious importance to the brewing industry 
though the Westcan plant is not part of the brewing 
industry but is engaged in and forms part of the canister 
making industry. In 1985 the Commission declined the 
applicant's request for the conditions of the brewing 
industry and malting industry awards to be applied to 
operators in the can plant because it found that the 
applicant did not have constitutional coverage (65 
WAIG 721), a finding which was confirmed upon appeal 
(65 WAIG 769). 

As earlier indicated the applicant sees the question of 
whether there is sufficient connection between Westcan 
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arid the brewing industry as a question for the 
Commission when an award is claimed and it did not 
address the question in these proceedings except to assert 
that prima facie Westcan would come within the 
amendment. We consider that it is for this tribunal to 
decide whether a sufficient connection is shown so as to 
permit the altered constitutional rule to operate in such a 
way as to have practical effect. In our assessment the fact 
that there is a degree of common ownership of the can 
plant and the major company engaged in the brewing 
industry at present is a real connection but ownership 
alone is a tenuous connection because it is likely to 
change as indeed it is intended to change from 1 July 
1986 and effectively the proprietary tie has already been 
severed. The percentage of total production which goes 
to the brewing industry does not affect the nature of 
what is being produced by the combined efforts of 
employer and employee and does not of itself provide a 
sufficient connection. Aluminium cans are being 
produced, albeit much of the production will be used for 
packaging beer. The can plant is in no sense part of the 
production run of the brewery and proximity to the 
brewery plant is of no more significance than that of a 
glass manufacturing plant which is in closer proximity to 
the brev/ery and supplies all or the bulk of the bottle 
requirements of the brewing industry in Western 
Austraha. Notwithstanding those factors the applicant 
has disclaimed any interest in amending its constitution 
rule to accommodate employees of that plant. 

The dependance of the brewing industry upon a 
regular and substantial source of supply is not of itself a 
sufficient connection. If it were so and if at some time it 
came to depend upon other suppliers or upon steel cans 
as distinct from aluminium cans then it could be claimed 
that other can plants involved also fall within the altered 
rule. 

We were made aware of arrangements between the 
applicant, the AMWSU and Westcan for the purpose of 
preventing the issuance of a federal award and attaining 
an award of this Commission in favour of one union only 
by virtue of a proper determination of the Commission. 
A memorandum was prepared which evidenced this 
arrangement and it is the applicant's strong contention 
that the AMWSU has resiled from commitments which it 
made pursuant to the understanding by opposing these 
proceedings with the vigour that it has. It is claimed that 
the AMWSU has taken advantage of concessions made 
by the applicant including its abandonment of an appeal 
which was or was intended to be instituted to contest the 
Full Bench's finding as to the constitutional coverage of 
operators in favour of the AMWSU. 

In the final analysis this application presents the Full 
Bench with something of a dilemma which comes about 
in the following way. The first consideration is the extent 
of the authority of the Full Bench in this matter. There is 
a clear obligation according to section 55 to refuse an 
application unless satisfied as to the matters contained in 
subsection (4) or where it may result in overlapping of 
eligibility for membership in the circumstances described 
in subsection (5), that there is good reason consistent 
with the objects of the Act to permit registration. Before 
it was deleted by amendment, what was formerly 
subsection (4) provided that the Full Bench may refuse to 
authorise the registration of a society if, in the opinion of 
the Full Bench, such registration is not necessary or 
desirable for, or would not be likely to advance, the 
purposes and objects of the Act. With the removal of 
that provision, section 55 contains no clear indication as 
to a discretion to refuse to authorise registration 
pursuant to section 55 or an alteration to rule pursuant to 
section 62. The obligations of the Full Bench in respect of 
section 55, as it was before amendment, received the 
attention of the Industrial Appeal Court in the matter of 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch) v. the Association of 
Draughting, Supervisory and Technical Employees, 

Western Australian Branch (62 WAIG 511). At p. 514 
Brinsden J. referred to section 55 (4) as it was and 
observed: 

No onus by the above quoted subsection (4) is 
placed upon the applicant union. Indeed 
registration of an alteration is to be granted unless 
the Full Bench can be persuaded of or reaches the 
necessary opinion. If one is to talk in terms of onus 
then the onus would be on the objector to convince 
the Full Bench that it ought to reach such an 
opinion. Furthermore as I have already pointed out 
in my reasons for judgment in Appeals Nos. 5 and 6 
of 1982 the Civil Service Association of Western 
Australia and the Attorney General in and for the 
State of Western Australia v. the Western 
Australian Prison Officers' Union of Workers, the 
proposed alteration is not to be looked at in isola- 
tion. It must be considered as a proposed alteration 
to the rules of a registered union. One way for the 
Full Bench to consider whether it ought to form the 
opinion against registration is to ask itself whether, 
had the applicant union made application for 
registration with rules in the same form as they will 
be if the registration of the alteration is granted it 
could be refused registration on the grounds that it 
was not necessary or desirable for or would not be 
likely to advance the purpose and objects of the Act. 

Even though section 55 no longer contains the express 
terms which gave rise to a discretion to refuse, it seems to 
us, notwithstanding the deletion of that particular 
provision, that a discretion remains to be exercised as 
with any other application before the Commission in 
accordance with the provisions of section 26. Section 55 
has always contained a provision for objection to 
registration (or alteration) upon notice and the Full 
Bench is bound to have regard for matters of objection 
albeit the objector bears an onus, or obligation, to 
convince the Full Bench that the particular application is 
not equitable or of sufficient merit to be granted. We see 
no reason why in the exercise of a discretion the Full 
Bench should not have regard for the desirability of the 
alteration to be effected having in mind the purposes and 
objects of the Act. 

Having regard to our opinion as to the way we should 
approach this question we have formed the opinion that 
authority to register the proposed alteration to the 
applicant's rule should be refused. There are four 
substantial elements involved. Firstly the members of the 
applicant union have resolved to extend the operation of 
the union's constitution to cover employees of a can 
plant provided it has a connection with the brewing 
industry. That connection has until now been real and a 
substantial number of employees are desirous of 
membership in the applicant union. Secondly that 
connection has been or is about to be removed by the 
acquisition of the Westcan plant by Containers Limited. 
In that situation the visible connection having 
disappeared it appears on the material before us that the 
applicant's eligibility rule as altered by resolution is not 
apt to include the operators at the Westcan plant. If that 
is right the submissions directed to the provisions of 
section 6 (e) and section 55 (5) are academic in these 
proceedings. Thirdly, the applicant's cause is not assisted 
even if the AMWSU has failed to meet undertakings 
which were agreed upon because that does not change the 
fact that it has successfully contended in the earlier 
proceedings that it retains constitutional coverage of the 
operators at the Westcan plant and has subsequently 
obtained through the Commission an industrial award 
covering them albeit this was, by agreement, to be 
without prejudice to the position of the applicant and the 
AMWSU in subsequent proceedings which were 
contemplated. The position of the AMWSU is 
strengthened in that it has coverage throughout the 
canister making industry. It provides an opportunity for 
one union coverage of all employees at the Westcan plant 
with the exception of those who are eligible for 
membership of the Electrical Trades Union of Workers 
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of Australia (Western Australian Branch), Perth. We 
think it must be accepted that its claim to constitutional 
coverage of the operators, though it may be debatable, 
cannot be replaced by eligibility in favour of the 
applicant union because of the absence of the necessary 
connection between Westcan plant and the brewing 
industry. Fourthly, present arrangements provide the 
opportunity for proper representation of the employees 
concerned without the obvious disadvantages of 
competition and interruption to efficient operations. 
The intervenors made out a strong case for the main- 
tenance of industrial coverage by the AMWSU in respect 
of the particular plant. 

We recognise that a majority of the operators are in 
favour of the applicant and we have referred to the 
advantages which the operators perceive. We express no 
opinion other than to point out that in accordance with 
our finding there is no connection with the brewing 
industry sufficient to support the aspirations of those 
employees. We aso point out that within the canister 
making industry the union supported by the minority has 
traditionally had coverage and provides a present means 
for the protection and furtherance of the interests of 
operators at Westcan. For the reasons which we have set 
out we are of the opinion that the proposed alteration 
would not enable the applicant to enrol as members the 
operators of plant and machinery at Westcan and 
therefore propose to disallow the application for 
alteration. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1112 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Breweries and 
Bottleyards Employees' Industrial Union of 
Workers of Western Australia for alteration of rule 
3.—Constitution of the registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.A. Negus. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 6th day of March and the 6th, 7th and 
16th days of May 1986 and having heard Mr G. Droppert 
(of Counsel) on behalf of the applicant; Mr J.A. Long 
objecting on behalf of the Transport Workers Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch; Mr L.J. Benfell objecting on behalf 
of the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; Mr C.D. Panizza 
objecting on behalf of the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch and 
the Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch; Miss 
H.M. Leslie (of Counsel) intervening on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Mr L. Girdlestone intervening on 
behalf of Containers Limited and the Full Bench having 
reserved judgment on the matter and judgment being 
delivered on the 20th day of June 1986 wherein the Full 
Bench unanimously found that the application should be 
disallowed and gave reasons therefor, it is this day, the 
20th day of June 1986 ordered that the application be 
dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1017 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Maritime 
Workers' Union of Western Australia, Union of 
Workers to substitute a new set of rules for the 
registered rules including:— 1. A change of name of 
the union; 2. An alteration to rule 2.—Constitution 
of the registered rules; 3. The seeking of a 
declaration pursuant to section 71 of the Act. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.J. Martin. 

The 25th day of March 1986. 

Mr P.E. Frichot (of Counsel) and with him Mr W.G. 
McNally on behalf of the applicant. 

Mr P. Geraghty on behalf of the Seamen's Union of 
Australia. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This matter is an application by the 
Maritime Workers' Union of Western Australia, Union 
of Workers by which it seeks to alter its rules by 
substituting a new set of rules and also seeks to proceed 
under section 71 of the Act to obtain the relevant 
declaration. 

The Full Bench is satisfied that the procedural require- 
ments of the Act have been complied with and we 
propose to make an order authorising the Registrar to 
register the rules in accordance with the application, 
subject to what I have to say in a moment about errors 
that are apparent. 

Other than that, we indicate that we will be prepared to 
make a declaration as contemplated by section 71, 
subject to being able to make the necessary comparison 
between the rules, which can only take place if and when 
the Federal Industrial Registrar registers the amendments 
to the rules of the Seamen's Union of Australia which are 
referred to in the correspondence tendered to us dated 18 
March 1986. 

In relation to the rules which appear as annexure "D" 
to the application, a reading reveals numerous typo- 
graphical, spelling and drafting errors of probably minor 
significance and at least one omission in respect of 
paragraph (ii) of subrule (a) of rule 2.—Constitution 
where the work "boatswains" seems to have been 
omitted when one compares this paragraph with the 
corresponding provision in the existing rules of the 
Maritime Workers Union. 

A further example and one I have already referred to is 
subrule (b) of rule 9 and the description of the 
Counterpart Federal Body contained therein. I think that 
has been resolved and it will read, when the rules issue, as 
a reference to the Seamen's Union of Australia, West 
Australia Branch. No doubt that and the other errors to 
which I have referred, I have not referred to all of them, 
but those that I have in contemplation, and I do not for a 
moment suggest that they are the only errors that may 
appear, will necessitate correction by the Registrar. I do 
not see any way out of it save to make the order subject to 
that condition; that is, that the Registrar is authorised to 
register those rules subject to typographical and drafting 
errors being corrected. 

A further matter to be recorded is the fact that 
although the order will issue at this time, it will have a 
prospective effect from a date which will depend upon 
advice from the applicant union. 

Otherwise, the application generally will be stood over 
until further notice. 

Order accordingly. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1017 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of .an application by the Maritime 
Workers' Union of Western Australia, Union of 
Workers to substitute a new set of rules for the 
registered rules including:— 1. A change of name of 
the union; 2. An alteration to rule 2.—Constitution 
of the registered rules; 3. The seeking of a 
declaration pursuant to section 71 of the Act. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.J. Martin. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 25th day of March 1986 and having 
heard Mr P.E. Frichot (of Counsel) and with him Mr 
W.G. McNally on behalf of the applicant and Mr P. 
Geraghty on behalf of the Seamen's Union of Australia 
which is or is likely to be affected by this order, there 
being no party desiring to be heard in opposition thereto, 
and the Full Bench having considered and approved the 
application in an amended form, it is this day, the 25th 
day of March 1986 ordered and directed that the 
Registrar, upon receipt of advice from the applicant 
union that the Federal Industrial Registrar has allowed 
the alteration to the rules of the Seamen's Union of 
Australia which is set out in the correspondence dated 
the 18th day of March 1986 and which was tendered 
during these proceedings, register, in substitution for the 
registered rules, the set of rules as filed with this 
application on the 21st day of November 1985 as 
amended by the resolutions adopted at the Special 
Summons Meeting of Members held on the 18th day of 
February 1986 and subject to the correction of drafting 
and typographical errors occurring therein and in 
particular:— 

1. Register rule 1.—Name in the following terms:— 
1.—Name. 

The Union shall be known as the "Seamen's 
Union of Australia, West Australia Branch". 

2. Register rule 2.—Constitution in the following 
terms:— 

2.—Constitution. 
(a) The Union shall consist of an unlimited 

number of members who, in the State of Western 
Australia follow the occupation of:— 

(i) Painting (excepting those provided for in 
Part 1 of Reference No. 32 of 1945 
Demarcation Board Decision if the word 
"enamelling" in subparagraph (ii) and the 
words "done in enamel" in subparagraph 
(ix) of paragraph 5 of part 1 of that 
Decision were deleted therefrom), 
chipping, sandblasting, shotblasting 
(subject to the abovementioned Decision), 
scraping, scrubbing, cleaning, lime- 
washing, cementing and cement washing, 
on any vessel or sectional part thereof, or 
on any vessel during construction; boiler 
sealers, shipwrights' assistant, carpenters' 
assistant, and joiners' assistant in the 
shipping trade; employees employed 
cleaning ships' holds and dunnaging, 
excepting such cleaning and dunnaging as 
is normally performed by waterside 
workers or shipwrights; riggers, wire 
splicers, sailmakers, sailor gangs or 
general labourers (other than those 
engaged in structural maintenance) 
working about docks, dockyards, slips, 
vessels (including any sectional part of a 
vessel or on any vessel during 

construction) and shipyards; painters of 
ironwork, machinery, sheds, sheerlegs, 
cranes and smokestacks in established 
dockyards and shipyards in which 
members of the union have from time to 
time been employed for work on ships; 
employees engaged in the making, 
repairing and/or maintaining of rope, 
wire, chain or canvas gear used in 
connection with cargo handling, 
insulation and lagging employees; 
employees engaged in the mooring and 
unmooring of vessels; deckhands of 
floating cranes and such like vessels. 

Provided that an employee who, pursuant to the 
foregoing provisions of this rule, is eligible for 
membership of the Union shall remain eligible for 
such membership when in the course of his employ- 
ment in any of the occupations referred to in the said 
provisions and included in the Constitution of this 
Union, he is required to paint iron work, machinery, 
sheds, sheerlegs, cranes and smokestacks in 
established dockyards and shipyards. 

(ii) Mates and engineers of whaling vessels, 
lamp trimmers, boatswains, boatswains' 
mates, sailors, quarter masters, donkey- 
men, storekeepers, greasers, oilers, 
firemen, trimmers, watertenders, wipers, 
deckhands, ordinary seamen, deck boys, 
deckhands and sailors' attendants, stoke- 
hold staff attendants, laddermen, pipe- 
winchmen, winchmen, hoppermen, and 
boatmen engaged working on ships and 
vessels including dredges, lighters, hulks, 
barges, ferries, tugboats, tenders and pilot 
vessels; 

(iii) Boatbuilder or shipwright in the 
maintenance, manufacture, construction 
or repair of iron, steel, wooden, fibreglass, 
plastic or concrete ships and vessels of any 
description and (without limiting the 
generality of the term) of boats, punts, 
pontoons, floating stages, targets, 
preventers, torpedo netting booms, rafts, 
dock gates, caisson and coffer dam gates, 
aircraft or seaplanes (where work on such 
aircraft or seaplanes is done in an 
establishment, the principal business of 
which is work of the other class herein- 
before mentioned) or on any other floating 
structure. 

(iv) Cargo, jetty, ship, or wharf (including 
wharf entrance gates) watchmen; 

(v) The Secretary for the time being of the 
Seamen's Union of Australia, West 
Australian Branch and persons whether 
included or not included in the 
occupations referred to in paragraphs (i), 
(ii) and (iii) hereof as have been appointed 
officers of the organisation, and admitted 
as members thereof. 

Provided that a person (other than a crewman of 
a self-propelled dredge, hopper barge or tender) 
who is employed under an agreement (whether 
registered or not) to which the Australian Workers' 
Union, Westralian Branch, Industrial Union of 
Workers was a party and in force on the 8th day of 
December 1967 or under an Award to which that 
Union is a party at any time shall not be eligible to be 
a member of this Union. 

Provided further that a person who is eligible for 
membership of the Australasian Society of 
Engineers Industrial Union of Workers, Western 
Australian Branch shall not be eligible to be a 
member of this Union. 

Provided further that no person employed in 
connection with river improvements or employed or 
serving in any naval, military or police force in 
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Western Australia or is under 14 years of age shall be 
eligible to become a member of this Union. Pro- 
vided further that no person shall be eligible to 
become a member except in the capacity of an 
honorary member who or whose financial benefit or 
financial assistance under the rules of the Union 
while not being an employee within the meaning of 
the Industrial Relations Act 1979. 

(b) In addition to the members referred to in 
subrule (a) of this rule the Union shall be comprised 
of any number of bosuns, bosuns' mates, quarter- 
masters, storekeepers, able seamen, sailors, 
deckhands, ordinary seamen, deck boys, pumpmen, 
donkeymen, water tenders, engineroom attendants, 
oilers, greasers, motormen, boiler attendants, 
firemen, wipers, trimmers, crew attendants, 
employees engaged working on dredges, lighters, 
hulks, barges, punts, employees working on river 
and harbour vessels, including ferries, employees 
working on tugboats and tenders, employees 
working in the pilot services and Marine Cooks, 
Bakers and Butchers and other employees 
employed, or competent to be employed in the 
galley of Australasian vessels; together with officers 
of the Union. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

PRESIDENT — 

Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 394 of 1986. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Applicant and Building Trades Association 
of Unions of Western Australia (Association of 
Workers), Respondent. 

Before His Honour the President D.J. O'Dea. 
The 19th day of May 1986. 

Mr M.L. Bennett (of Counsel) on behalf of the 
applicant. 

Mr D.H. Schapper (of Counsel) on behalf of the 
respondent. 

Reasons for Decision. 
THE PRESIDENT: This is an application under section 
49 (11) of the Industrial Relations Act 1979 for an order 
that the operation of an order made by Senior 
Commissioner G.G. Halliwell on 30 April 1986 be stayed 
pending the hearing and determination of an appeal 
instituted by Springdale Comfort Pty Ltd trading as 
Dalfield Homes. 

Having read the grounds set out by the applicant and 
the respondent's statement of grounds in opposition to 
the application, together with the terms of the order and 
the grounds of appeal, and having heard Mr M.L. 
Bennett and Mr D.H. Schapper, of Counsel, for the 
respective parties I ordered that the operation of the 
order be stayed accordingly subject to a condition 
designed to preserve each document referred to in the 
order under appeal. 

From the submissions made and the material before 
me it appears that an order was made in proceedings 
pursuant to section 44 of the Act initiated by the Building 
Trades Association of Unions of Western Australia 
(Association of Workers) on 9 April 1986 (C222 of 1986). 
This order was made on 14 April requiring compliance 
within seven days and it was directed to Dalfield Homes 
Pty Ltd trading as Springdale Comfort Homes. The 
present applicant applied to the Supreme Court of 
Western Australia for an order nisi for a writ of certiorari 
and a writ of prohibition in respect of the order but the 
applicant, which was not the respondent named in the 
order of 14 April 1986, was found to have no standing. 
Proceedings relating to matter No. C222 of 1986 resumed 
before the Senior Commissioner as a result of which, on 
30 April 1986 an order was issued, that being the order 
the operation of which the applicant seeks to have 
stayed. 

On 8 May 1986 the applicant instituted an appeal 
against the decision of the Senior Commissioner in 
failing to grant an adjournment of the resumed pro- 
ceedings and in making the said order. The grounds of 
appeal are sufficiently set out hereunder:— 

1. . . . 

2. The Learned Senior Commissioner erred in law 
in ordering that the Appellant produce and provide 
to the Applicant a copy of each and every document 
in its power, possession or control which contains 
any one or more or all of the terms of contract 
between the Respondent and those contracted to it 
of the one part and those persons engaged by it or 
contracted to it of the other part under the terms of 
which those persons carry out construction work for 
the Respondent at Kingsley Drive, Kingsley in that: 

(a) such contracts and each of them constitute 
documents relating to the financial 
position of the Appellant; 

(b) such documents and each of them when 
considered in their totality relate to the 
profits of the Appellant in that such 
contracts in their totality disclose the cost 
to the Appellant of performing the works 
at Kingsley; 

(c) such documents in their totality disclose 
the names and addresses of the contractors 
of the Appellant, which information 
constitutes a trade secret of the Appellant 
and is properly characterised as confiden- 
tial information; 

(d) the Appellant at no stage consented to the 
inspection of such documents by the 
Respondent or any servant or officer of 
the Respondent; 

(e) upon its proper construction section 33 (5) 
of the Industrial Relations Act provides 
that the Commission has no power to 
order the inspection of such documents in 
circumstances where the Appellant does 
not consent to the inspection of such 
documents. 

3  
Grounds of Public Interest: The Appellant 

contends that it is in the public interest that an 
appeal should lie from the finding of Senior 
Commissioner G.G. Halliwell in that: 

1. The within appeal raises as a matter of law the 
proper construction of section 33 (5). 

2. The appeal raises as a matter of law the proper 
construction of the terms "trade secret" and 
"documents relating to the profits or financial 
position of any part". 

3  
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The grounds of the present application are as 
follows:— 

1. If the order is not stayed pending the hearing 
and determination of the appeal the appeal will be 
rendered wholly nugatory. 

2. The appeal' raises substantial questions of law 
and prima facie raises a sufficient case to warrant 
the staying of the order. 

The application is opposed on the grounds that there is 
no serious issue to be tried and in any event the balance of 
convenience favours dismissing the application. 

The principles adopted in applications of this sort 
derive from tests applicable in other jurisdictions in 
respect of the exercise of discretion to grant interlocutory 
relief (see 65 WAIG 2052, 66 WAIG 14, 66 WAIG 488). 
Fundamentally those tests amount to this — it must be 
shown that there is a serious question to be tried and that 
the balance of convenience favours the granting of the 
stay [The Australian Coarse Grain Pool Pty Ltd v. The 
Barley Marketing Board of Queensland (1983) 57 ALJR 
425 and Epitoma v. AMIEU (1984) 54 ALR 730]. 

I reached the conclusion that there was sufficient 
material before me to demonstrate, as the grounds of 
application claim, that there is a serious question to be 
tried on appeal and that the balance of convenience lies 
in favour of staying the operation of the order which if 
not stayed will be rendered wholly nugatory. 

It is evident from what has passed between the parties 
to date that production of the documents referred to and 
discovery of the information obtained therefrom is 
material to jurisdictional and substantive questions 
arising in these proceedings. The applicant has asserted a 
right to withhold and refuse consent to inspection of 
books, papers and documents relating to the trade secrets 
or the profits or financial position of the applicant and 
the grounds of appeal which I outlined specify the 
particular manner in which the applicant claims the 
documents relate to such matters. The respondent's 
statement in opposition to this application takes issue 
with these matters so far as they relate to the meaning of 
the words and asserts that they are of plain meaning and 
that the documents, which are contracts between the 
applicant and its subcontractors, could not be "trade 
secrets" and do not themselves relate to "the profits or 
financial position of the applicant". It is not for me, in 
these proceedings, to resolve the different viewpoints, I 
have merely tried to reach an evaluation of the likely 
outcome in the light of what has been said. That is to say 
I have considered whether the appeal has a reasonable 
chance of success as distinct from little prospect of 
success [American Cyanamid v. Ethicon (1975) 1 All ER 
504 at 510]. In my opinion the appeal raises for the con- 
sideration of the Full Bench the proper construction of 
section 33 (5) of the Act, whether that involves assigning 
as a fact a meaning to the terms "trade secret", 
"profits" and "financial position", or requires deter- 
mination upon its proper construction of the effect of 
section 33 (5) — see The Life Insurance Co of Australia 
Ltd v. Phillips (1925) 36 CLR 60 per Isaacs J. at p. 78. 

The appeal raises a matter relating to the powers of the 
Commission and I disagree with the respondent's view 
that the issues between the parties are only of interest to 
them and are not of such importance as to be within the 
public interest. 

The respondent contended that if there was a serious 
question to be tried, the balance of convenience favours 
dismissal of the application for stay because the 
applicant's course of action has tended to delay and 
frustrate the resolution of the industrial dispute and at 
the time of instituting the appeal the order was not 
complied with. The applicant partly answered the first 
part of those assertions by reference to proposals which it 
has made to provide the documents in a form which 
would effectively preserve the right which it claims to 
withhold information contained in the documents from 
disclosure. It seems to me that if the operation of the 

order is not stayed pending the hearing and determina- 
tion of the appeal the appeal will be rendered nugatory, 
that is, if a stay is not ordered the appellant will not 
benefit by the result of a successful appeal and will in that 
way be deprived of the right which it asserts. 

At the hearing of the application I pointed out that the 
appeal is set down for hearing on 12 June 1986,1 granted 
the application and ordered: 

1. That the operation of the order of Senior 
Commissioner G.G. Halliwell made on the 30th day 
of April 1986 in matter No. C222 of 1986 be stayed; 

2. That the applicant shall lodge with the 
Registrar within two days of the date of this order a 
full and unexpurgated copy of each and every 
document referred to in the order mentioned in 
Clause 1 hereof and which is appealed from; 

3. That the provisions of Clause 1 of this order be 
conditional upon the applicant complying with the 
provision of Clause 2 hereof. 

These are the reasons which prompted me to make that 
order. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 394 of 1986. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Applicant and Building Trades Association 
of Unions of Western Australia (Association of 
Workers), Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS MATTER having come on for hearing before me 
on the 19th day of May 1986 and having heard Mr M.L. 
Bennett (of Counsel) on behalf of the applicant and Mr 
D.H. Schapper on behalf of the respondent and 
judgment being delivered on the said 19th day of May 
1986 wherein I found that the application should be 
granted conditionally, and gave reasons therefor, it is 
this day, the 19th day of May 1986 ordered and 
directed:— 

1. That the operation of the order of Senior 
Commissioner G.G. Halliwell made on the 30th day 
of April 1986 in matter No. C222 of 1986 be stayed; 

2. That the applicant shall lodge with the 
Registrar within two days of the date of this order a 
full and unexpurgated copy of each and every 
document referred to in the order mentioned in 
Clause 1 hereof and which is appealed from; and 

3. That the provisions of Clause 1 of this order be 
conditional upon the applicant complying with the 
provision of Clause 2 hereof. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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AWARDS/AGREEMENTS — 
Applications for — 

CHILDREN'S HOSPITAL CHILD CAME CENTRE 
EMPLOYEES'. 

Agreement No. AG2 of 1985. 

PUBLIC SERVICE AND COMMISSION 
EMPLOYEES' CHILD CARE CENTRES INC. 

Agreement No. AGS of 1985. 

ESPERANCE CHILD MINDING CENTRE INC. 
Agreement No. AG4 of 1985. 

WAIT STUDENT GUILD CHILD CARE 
EMPLOYEES'. 

Agreement No. AGS of 1985. 

MOORD1TCH GURLONGGA ASSOCIATION. 
Agreement No. AG1 of 1986. 

BUNBURY COMMUNITY AND CHILD CARE 
ASSOCIATION. 

Agreement No. AG2 of 1986. 

BOOGURLARRI COMMUNITY HOUSE. 
Agreement No. AG3 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG2 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Children's Hospital 
Child Care Centre Association Inc, Respondent. 

No. AG3 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Public Service and 
Commissions Employees Child Care Centres (Inc), 
Respondent. 

No. AG4 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Esperance Child 
Minding Centre (Inc), Respondent. 

No. AGS of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Western Australia 
Institute of Technology Student Guild, 
Respondent. 

No. AG 1 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Moorditch Gurlongga 
Association, Respondent. 

No. AG2 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Bunbury Community 
and Child Care Association, Respondent. 

66 W.A.I.G. 

No. AG3 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Boogurlarri 
Community House, Respondent. 

Before the Commission in Court Session. 
Chief Commissioner B.J. Collier, 

Mr Commissioner J.A. Negus, 
and Mr Commissioner J.F. Gregor. 

The 12th day of June 1986. 

Mr J.A. McGinty on behalf of the Applicant. 
Ms H.M. Creed on behalf of the Children's Hospital 

Child Care Centre Association Incorporated and the 
Public Service and Commissions Employees Child Care 
Centre Incorporated. 

Ms. S. Chmielewski on behalf of Boogurlarri 
Community House; Moorditch Gurlongga Association 
and Bunbury Community and Child Care Association. 

Ms D.M. Main on behalf of the Western Australian 
Institute of Technology Student Guild. 

Ms L. MacPherson on behalf of the Esperance Child 
Minding Centre. 

Mr A.R. Beech on behalf of the Trades and Labor 
Council of Western Australia. 

Mrs P.E. Bentley on behalf of the Confederation of 
Western Australian Industry (Inc). 

Reasons for Decision. 

THE CHIEF COMMISSIONER: These are seven 
separate applications by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch (the Union), for the 
registration as industrial agreements of agreements 
entered into with the following bodies on the dates 
shown. 

Children's Hospital Child Care Centre Associa- 
tion Inc — initially 4 December 1985 but replaced by 
another document dated 19 March 1986. 

Public Service and Commission Employees Child 
Care Centres (Inc) — initially 16 December 1985 but 
replaced by another document dated 20 March 
1986. 

Esperance Child Minding Centre (Inc) — 30 
January 1986. 

WAIT Student Guild — 5 November 1985. 
Moorditch Gurlongga Association — 20 

December 1985. 
Bunbury Community and Child Care Association 

— 13 January 1986. 
Boogurlarri Community House Agreement 1986 

— 20 January 1986. 
When the applications were filed in the Commission 

they were accompanied by a statement which read — 
The industrial agreement reflects the wish of the 

parties to operate according to a Consent Award of 
this Commission which standardises the conditions 
of employment of employees at a Child Care 
Centre. The Consent Award is the Children's 
Services Consent Award No. A1 of 1985. The 
industrial agreement would not involve increases in 
the rates of pay for employees. In standardising the 
conditions of employment, a number of employees 
receive some worsening of certain conditions and 
others receive some improvement. As the industrial 
agreement is seeking no more than the conditions of 
an existing award of this Commission, it is 
submitted that the agreement is not contrary to the 
Industrial Relations Act or any principles 
formulated in the course of proceedings in which a 
General Order is made under section 51. 

That statement is a reasonably accurate summary of 
the union's case. 
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There is little doubt that the union has been keen to 
"standardise" the conditions of employment of 
employees working in day care centres because the 
different conditions which applied to different classes of 
employees in these centres caused problems. It is clear 
that the model for the future was seen to be an award 
which was negotiated by the union and the Lady Gowrie 
Child Care Centre (WA) Inc and which was processed in 
this Commission on 20 June 1984. This Consent Award 
replaced four other awards to the extent that those 
awards applied to the Lady Gowrie Child Care Centre 
and, amongst other things, provided a 37.5 hour working 
week for pre-school teachers, child care workers, child 
care aides and junior aides. All else aside, as far as child 
care aides and junior aides were concerned a reduction in 
working hours from 40 to 37.5 hours per week was in 
clear breach of the Wage Principles and, in my view, 
should never have been awarded. 

However, other changes were effected in that 
document and these included a major improvement in 
long service leave conditions and two weeks' extra 
annual leave for some classes of employees. Domestic 
and support staff (whatever that means) were entitled to 
four weeks' annual leave. Paternity Leave appeared in 
the award and all contact staff were allowed a regular 
period of contact free time each week for preparation 
and reading/research. The award provided that paid 
relief staff shall be provided during any absence of staff 
directly involved in child care. That significant extra 
costs were involved in the changes in conditions for some 
classifications is obvious but the Commission was 
addressed in such terms as "marginal reductions" and 
"marginal additions" and "evening out" and was 
clearly left with the impression that, as wage rates were 
unaltered, other changes "balanced out". Now there is 
no doubt in my mind that an increase in the hours of pre- 
school teachers from 31.5 to 37.5 and a reduction in their 
annual leave to six weeks was seen as this "balancing" 
factor. No actual costs were mentioned in the proceed- 
ings and the only reference to numbers was that "10 
would be covered by the terms of this proposed award". 
Whether it "balanced out" or not the fact remains that 
changes were contemplated which should have received 
the consideration of the Commission in Court Session 
under the Wage Principles. More than that, the 
Commission was told that — 

Because of the manner of the negotiations the 
conditions that I have described and that are con- 
tained in the award have in fact been observed by the 
employer since the beginning of... since the middle 
of last year . . . 

The term of the award commenced from 16 August 
1983. In view of the order of the Commission in Court 
Session dated 26 January 1983 which placed into all 
awards of the Commission, other than those applying to 
a public authority, a "Restraint on Increases in 
Remuneration" clause, I am at a loss to understand how 
those changes could have been effected "since the middle 
of last year" without the employer being in breach of the 
awards which the proposed new awards was designed to 
replace. 

The next step in the "standardisation" process 
appears to be the issuance of the Children's Services 
Consent Award No. A1 of 1985 on 19 February 1985. 
This award was restricted in the area of its operation to 
the premises controlled and operated by the Committees 
of Management of the Victoria Park Community Child 
Care Centre, the Coolbellup Day Care Centre and the 
Duncraig Day Care Centre. None of those centres had 
commenced business when the award issued. Each centre 
was said to have been built with Commonwealth funding 
and the wages and conditions were said to have been 
modelled on the Lady Gowrie Child Care Centre award. 
Once again I am of the view that this award contravened 
the Wage Fixing Principles and should not have issued in 
the form which it did. Moreover, because of conditions 
which were well in excess of those prescribed in awards 
which it effectively replaced insofar as common rule 

application to these three centres was concerned with 
respect to certain classifications, the Wage Principles 
required that the application be considered by the 
Commission in Court Session. We were told in the 
present proceedings that none of the three centres 
employed a pre-school teacher so any suggestion that 
37.5 hours per week, four weeks' annual leave plus two 
weeks' non-contact leave for contact employees and long 
service leave of 13 weeks after 10 years' service for all 
employees would be offset by a reduction in the 
conditions of pre-school teachers would be absurd. 

The present step in the "standardisation" saga has 
many elements of what is known in industrial relations as 
a classic "sweetheart deal". The implied proposition of 
the union that as the centres which are before the 
Commission only opened recently and did not previously 
employ staff means that no changes have been made to 
the conditions of employees and thus cannot offend the 
Wage Principles is patently wrong. All of these centres, 
in my view, are bound by common rule to the Child Care 
(Subsidised Centres) Award No. A26 of 1985 which 
issued on 27 February 1986 and which replaced the Child 
Care Centres (Aides) Award No. A2 of 1983, the Child 
Care Centres (Pre-School Teachers) Award No. 3 of 
1983 and the Child Care Centres (Child Care Workers) 
Award No. A4 of 1983. Even if I were wrong in that view 
because of the dates when the agreements were executed 
between the parties then at the time the agreements were 
reached the parties were bound by the awards which the 
Child Care (Subsidised Centres) Award replaced. If there 
is a standard for subsidised child care centres in this State 
that standard is contained in the latter award which has 
effect over the whole of the State and which is current by 
virtue of its term. However, I even have difficulty in 
accepting that that award was processed in conformity 
with the Wage Fixing Principles particularly as it affected 
child care aides and domestic/ancillary staff. 

The agreements now before us are said to apply the 
provisions of the Children's Services Consent Award No. 
A1 of 1985 to the seven centres but as pointed out by Mrs 
Bentley there are a number of deficiencies in that award 
and indeed an error which should not be perpetuated by 
this Bench. I am of the view that there are so many 
inconsistencies in these agreements with the Child Care 
(Subsidised Centres) Award that to require the union to 
remove them would be to order an exercise which finally 
would produce a document in the same terms as the 
award with which they are currently inconsistent. There 
would be no point in that exercise unless it produced a 
reason for the Commission in Court Session to conduct a 
full review of the "standard" award. However, that is 
not the matter before us. 

In all the circumstances I would refuse to register any 
of these agreements for the reason set out immediately 
above and for the added reasons that with respect to 
portability of long service leave and the provision of paid 
relief staff during absence of staff directly involved in 
child care I am not satisfied as to cost implications both 
directly and through flow-ons. My other concerns will 
have become apparent. 

COMMISSIONER NEGUS: I have had the advantage of 
reading the decision of the Chief Commissioner and I 
concur that these agreements should not be registered. 

The employees concerned will, in my opinion, be well 
served by the provisions of the Child Care (Subsidised 
Centres) Award No. A26 of 1985. 

COMMISSIONER GREGOR: I have read the Reasons 
for Decision of the Chief Commissioner. I agree with 
them and have nothing to add. 

THE CHIEF COMMISSIONER: It is the unanimous 
decision of the Commission in Court Session that the 
applications be refused. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG2 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Children's Hospital 
Child Care Centre Association Inc, Respondent. 

No. AG3 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and MisceUaneous, 
WA Branch, Applicant and Public Service and 
Commissions Employees Child Care Centres (Inc), 
Respondent. 

No. AG4 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Esperance Child 
Minding Centre (Inc), Respondent. 

No. AGS of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Western Australia 
Institute of Technology Student Guild, 
Respondent. 

No. AG1 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Moorditch Gurlongga 
Association, Respondent. 

No. AG2 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Bunbury Community 
and Child Care Association, Respondent. 

No. AG3 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Boogurlarri 
Community House, Respondent. 

Order. 
HAVING heard Mr J. A. McGinty on behalf of the appli- 
cant, Ms H.M. Creed on behalf of the Children's 
Hospital Child Care Centre Association Incorporated; 
the Public Service and Commissions Employees Child 
Care Centre Incorporated; Ms S. Chmielewski on behalf 
of Boogurlarri Community House, Moorditch 
Gurlongga Association and Bunbury Community and 
Child Care Association; Ms D.M. Main on behalf of the 
Western Australian Institute of Technology Student 
Guild; Ms L. MacPherson on behalf of the Esperance 
Child Minding Centre; Mr A.R. Beech on behalf of the 
Trades and Labor Council of Western Australia and Mrs 
P.E. Bentley on behalf of the Confederation of Western 
Australian Industry (Inc), the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the applications herein be dismissed. 

Dated at Perth this 12th day of June 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
IL.S.l Chief Commissioner. 

BREWING INDUSTRY AND MALTING INDUSTRY. 
Award No. 33 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 73 of 1986. 

Between the Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia, 
Applicant and the Swan Brewery Company Limited 
and Others, Respondents. 

Order. 
HAVING heard Mr R. J. Murphy on behalf of the appli- 
cant, Mr P.J. McGuire on behalf of the Swan Brewery 
Company Limited and Mr A. Di Petta on behalf of 
Barren Burston (Australia) Limited, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the "Brewing Industry and Malting 
Industry" Award No. A33 of 1982 as varied be 
further varied in accordance with the following 
schedule and such variation shall have effect from 
the dates specified therein. 

Dated at Perth this 24th day of April 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.I Commissioner. 

Schedule. 
1. Part 1 — Swan Brewery Company Limited — 

Canning Vale. 
A. Clause 1.3.—Overtime: Delete subclause (2) of this 

clause and insert in lieu: 
(2) (a) All workers covered by this award, if 

required to work more than one hour overtime after 
the normal finishing time shaU be entitled to a meal 
allowance of (i) $3.60 and (ii) $3.75. 

(b) Workers if required to work more than two 
hours after the normal finishing time shall be 
entitled to knock off for a meal break of not more 
than 30 minutes' duration. 

NOTE: Item (i) of paragraph (a) of this subclause 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
September 1985 and item (ii) of paragraph (a) of this 
subclause shall have effect from the beginning of the 
first pay period commencing on or after the 4th day 
of November 1985. 

B. Clause 1.20.—Rates of Pay and Allowances: Delete 
subclause (2) Allowances of this clause and insert in lieu: 

(2) Allowances. 
(a) The rates prescribed for workers in Cellars 

and Brewhouses in paragraph (c) of 
subclause (1) of this clause include 
allowance for temperature. 

(b) A worker who holds a current Certificate 
of First Aid, and is nominated by the 
employer to perform First Aid duties as 
required in addition to normal duties in 
any week, shall be paid an allowance of (i) 
$6.35 and (ii) $6.60 for that week in 
addition to the rates prescribed herein. 

(c) Workers other than those paid under the 
provisions of paragraph (c) of subclause 
(1) of this clause who are required to work 
in areas where the temperature has by 
artificial means been decreased below 
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seven degrees Celsius or increased above 
43 degrees Celsius shall be paid a rate of (i) 
24 cents and (ii) 25 cents per hour for any 
period in which they are so employed in 
these areas. 

(d) Workers engaged on work which is con- 
sidered by agreement between the parties 
to the award to be of a dirty or offensive 
nature shall be entitled to be paid at the 
rate of (i) 24 cents and (ii) 25 cents per hour 
in addition to the rates prescribed herein 
for their ordinary classification for ah time 
which they may be employed at this class 
of work. 

(e) Workers required to work in areas defined 
by the parties to this award as confined 
spaces, shah be paid at a rate of (i) 23 cents 
and (ii) 24 cents per hour in addition to the 
rates prescribed herein for their ordinary 
classification for all time which they may 
be employed at this class of work. 

(f) Boiler Cleaning (which shall include 
scraping, cleaning and painting cylinders): 
For all time which they may be employed 
at this class of work, workers shall be 
entitled to be paid at the rate of (i) 23 cents 
and (ii) 24 cents per hour in addition to the 
rates prescribed herein for their ordinary 
classification. 

NOTE: Item (i) of paragraphs (b), (c), (d), (e) and 
(f) of this subclause shall have effect from the 
beginning of the first pay period commencing on or 
after the 1st day of September 1985 and item (ii) of 
those paragraphs shall have effect from the 
beginning of the first pay period commencing on or 
after the 4th day of November 1985. 

2. Part 2.—Kalgoorlie Brewing Company. 
A. Clause 2.3.—Overtime: Delete subclause (2) of this 

clause and insert in lieu: 
(2) (a) All workers covered by this award, if 

required to work more than one hour overtime after 
the normal finishing time shall be entitled to a meal 
allowance of (i) $3.35 and (ii) $3.50. 

(b) Workers if required to work more than two 
hours after the normal finishing time shall be 
entitled to knock off for a meal break of not more 
than 30 minutes' duration. 

NOTE: Item (i) of paragraph (a) of this subclause 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
September 1985 and item (ii) of paragraph (a) of this 
subclause shall have effect from the beginning of the 
first pay period commencing on or after the 4th day 
of November 1985. 

B. Clause 2.19.—Rates of Pay and Allowances: Delete 
paragraphs (b), (c), (d), (e) and (f) of subclause (2) 
Allowances of this clause and insert in lieu: 

(b) A worker who holds a current Certificate of 
First Aid, and is nominated by the employer to 
perform First Aid duties as required in addition to 
normal duties in any week, shall be paid an allow- 
ance of (i) $5.95 and (ii) $6.20 for that week in 
addition to the rates prescribed in this clause. 

(c) Workers other than those paid under the 
provisions of paragraph (b) of subclause (1) of this 
clause who are required to work in areas where the 
temperature has by artificial means been decreased 
below seven degrees Celsius or increased above 43 
degrees Celsius shall be paid a rate of (i) 22 cents and 
(ii) 23 cents per hour for any period in which they are 
so employed in these areas. 

(d) Workers engaged on work which is considered 
by agreement between the parties to the award to be 
of a dirty or offensive nature shaU be entitled to be 

paid at the rate of (i) 22 cents and (ii) 23 cents per 
hour in addition to the rates prescribed herein for 
their ordinary classification for all time which they 
may be employed at this class of work. 

(e) Workers required to work in areas defined by 
the parties to this award as confined spaces, shall be 
paid at a rate of (i) 22 cents and (ii) 23 cents per hour 
in addition to the rates prescribed herein for their 
ordinary classification for all time which they may 
be employed at this class of work. 

(f) Boiler Cleaning (which shall include scraping, 
cleaning and painting cylinders): For all time which 
they may be employed at this class of work, workers 
shall be entitled to be paid at the rate of (i) 22 cents 
and (ii) 23 cents per hour in addition to the rates 
prescribed herein for their ordinary classifications. 

NOTE: Item (i) of paragraphs (b), (c), (d), (e) and 
(f) of this subclause shall have effect from the 
beginning of the first pay period commencing on or 
after the 1st day of September 1985 and item (ii) of 
those paragraphs shall have effect from the 
beginning of the first pay period commencing on or 
after the 4th day of November 1985. 

3. Part 3.—Barrett Burston (Australia) Limited and 
Kirin Australia Pty Limited. 

A. Clause 3.3.—Overtime: Delete subclause (2) of this 
clause and insert in lieu: 

(2) (a) All workers covered by this Award, if 
required to work more than one hour overtime after 
the normal finishing time Monday to Friday 
inclusive shall be entitled to a meal allowance of (i) 
$3.60 and (ii) $3.75. 

(b) Workers if required to work more than two 
hours after the normal finishing time shall be 
entitled to knock off for a meal break of not more 
than 30 minutes' duration. 

NOTE: Item (i) of paragraph (a) of this subclause 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
September 1985 and item (ii) of paragraph (a) of this 
subclause shall have effect from the beginning of the 
first pay period commencing on or after the 4th day 
of November 1985. 

B. Clause3.18.—Ratesof Pay and Allowances: Delete 
subclause (2) Allowances of this clause and insert in lieu: 

(2) Allowances: 
(a) A worker who holds a current Certificate 

of First Aid, and is nominated by the 
employer to perform First Aid duties as 
required in addition to normal duties in 
any week, shall be paid an allowance of (i) 
$6.70 and (ii) $7.00 for that week in 
addition to the rates prescribed herein. 

(b) Workers engaged on work which is con- 
sidered by agreement between the parties 
to the award to be of a dirty or offensive 
nature shall be entitled to be paid at the 
rate of (i) 25 cents and (ii) 26 cents per hour 
in addition to the rates prescribed herein 
for their ordinary classification for all time 
which they may be employed at this class 
of work. 

(c) Workers required to work in an agreed 
dusty area shall be paid a dust allowance of 
(i) 12 cents and (ii) 13 cents per hour. The 
maximum payment for this class of work 
shall not exceed (i) $4.30 and (ii) $4.45 per 
week. 

NOTE: Item (i) of paragraphs (a), (b) and (c) of 
this subclause shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of September 1985 and item (ii) of those 
paragraphs shall have effect from the beginning of 
the first pay period commencing on or after the 4th 
day of November 1985. 
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BUILDING TRADES (Construction). 
Award No. 14 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1162 of 1985. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and J.C. Abel and Company and Others, 
Respondents. 

Order. 
HAVING heard Mr G.G. Young and Mr S. Billing on 
behalf of the applicant and Mr D. Kleemann, Mr M. 
McLean, Mr T. Dobson and Mr P. Cooke on behalf of 
the respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Building Trades (Construction) Award 
1979 Award No. 14 of 1978 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
February 1986. 

Dated at Perth this 3rd day of June 1986. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

Schedule. 
1. Clause 7.—Definitions: Delete subclause (8) (c). 
2. Clause 7.—Definitions: Add the following sub- 

clauses to this clause: 
(12) "Marker or Setter Out" means an employee 

mainly employed marking and/or setting out work 
for other employees. 

Provided that nothing in this subclause shall 
prevent the parties proceeding to have the matter 
determined by a Board of Reference set up by the 
Registrar at the written request of either of the 
parties. 

(13) "Special Class Tradesman" means a trades- 
man Carpenter and/or Joiner, Bricklayer, Plasterer 
or Stonemason who is engaged on work of 
restoration, renovation, preservation or 
reconstruction of historical or "National Trust" 
type building, the performance of which requires 
the use of complex, high quality trade skills and 
experience which are not generally exercised in 
normal construction work. 

For the purpose of this definition, complex and 
high quality trade skills and experience shall be 
deemed to be acquired by the tradesman: 

(a) havinghadnotlessthanl2monthson-the- 
job experience of such skilled work, and 

(b) having, by satisfactory completion of a 
prescribed post trade course, or other 
approved course, or the achievement of 
knowledge and competency by other 
means, including the on-the-job 
experience in paragraph (a) herein, as will 
enable the tradesman to perform such 
work unsupervised where necessary and 
practical, to the required standard of 
workmanship. 

For the purpose of this definition, the following 
are deemed to be prescribed post trade courses and 
recognised throughout the locality of this award: 

Certificate of Technology (Building) — 
Tasmania. 

Diploma in Building — Western Australia. 
Building Certificate Course, Advanced 

Carpentry and Joinery Course — South 
Australia. 

Technicians Certificate — Victoria. 
Certificate Course for Building Technician 

(2.03) CN528 — Queensland. 
Building Certificate Course — New South 

Wales. 
Provided that nothing in this subclause shall prevent 

the parties proceeding to have the matter determined by a 
Board of Reference set up by the Registrar at the written 
request of either of the parties. 

3. Clause 8.—Rates of Pay: Delete the whole of this 
clause and insert in lieu the following:— 

8.—Rates of Pay. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on 6 October 1983 or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission after that date. 

(1) Except as elsewhere provided in this paid rates 
award (as defined) the rates of pay payable to a 
worker (other than an apprentice) shaU be that 
prescribed herein calculated as an hourly rate in 
accordance with subclause (4) of this clause. 

(2) Weekly Base Rate: The following amounts 
shall be applied for the purpose of the calculation in 
subclause (4) of this clause of the hourly rate to 
apply under this award. 

(i) Bricklayers, stoneworkers, 
carpenters, joiners, 
painters, signwriters, 
glaziers and plasterers   

(ii) Plumber and/or gasfitter . 
(iii) Plumber holding 

registration in accordance 
with the Metropolitan 
Water Supply, Sewerage 
and Drainage Act: 

Base Rate  
Reg. Allowance  

(iv) Marker/Setter Out  
(v) Special Class Tradesman 
Builders' Labourers:— 
(i) Rigger  
(ii) Drainer  
(iii) Dogman  
(iv) Scaffolder  
(v) Powder Monkey  
(vi) Hoist or Winch Driver  
(vii) Concrete Finishers  
(viii)Steel Fixer including tack 

welder  
(ix) Concrete Pump Operator.. 
(x) Bricklayer's Labourer  

Plasterer's Labourer  
Assistant Powder Monkey. 
Assistant Rigger  
Demolition Worker (after 
three months' experience) 
Gear Hand  
Cement Gun Operator  
Concrete Cutting Drilling 
Machine Operator  
Demolition Worker (after 
three months' experience) 
Pile Driver  
Tackle Hand  

273.20 
275.70 

275.70 
14.00 

285.10 
290.80 

270.60 
270.60 
270.60 
261.30 
261.30 
261.30 
261.30 

261.30 
261.30 
250.90 
250.90 
250.90 
250.90 

250.90 
250.90 
250.90 

250.90 

250.90 
250.90 
250.90 
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$ 
Jackhammer Hand  250.90 
Mixer Driver (Concrete) .... 250.90 
Steel Erector  250.90 
Aluminium alloy structural 
erector  250.90 
Gantry Hand or Crane 
Hand  250.90 
Crane Chaser  250.90 
Concrete Gang including 
Concrete Floater  250.90 
Steel or bar bender to 
pattern or plan  250.90 
Concrete formwork 
stripper  250.90 
Concrete Pump Hose 
Hand  250.90 

(xi) Builders' labourers 
employed on work other 
than specified in 
classifications (i) to (x)   230.20 

(c) Additional Payments: Workers shaU be 
paid an additional payment at the rate of 
$46.30 per week in addition to the 
appropriate amounts in paragraphs (a) 
and (b) of this subclause for the purpose of 
the calculation in subclause (4) of this 
clause to compensate for the non- 
incidence of over award payments in the 
building industry. 

(3) Industry Allowance: The industry allowance 
at the rate of $13.20 per week to be paid to each 
worker is to compensate for the following 
disabilities associated with construction work:— 

(a) Climate conditions when working in the 
open on all types of work. 

(b) The physical disadvantage of having to 
climb stairs or ladders. 

(c) The disability of dust blowing in from 
wind, brick dust and drippings from 
concrete. 

(d) Sloppy and muddy conditions associated 
with the initial stages of the erection of a 
building. 

(e) The disability of working on all types of 
scaffolds or ladders other than a swing 
scaffold, suspended scaffold, or a bosun's 
chair. 

(f) The lack of the usual amenities associated 
with factory work (e.g. meal rooms, 
change room, lockers). 

(4) Hourly Rate Calculation — Follow the Job 
Loading: 

(a) The hourly rate of pay to be paid to an 
adult worker (other than an apprentice) 
shall be calculated to the nearest cent (less 
than half a cent to be disregarded) by 
multiplying the sum of the amounts pre- 
scribed in subclause (2) and the amount 
prescribed in subclause (3) and where 
applicable in subclauses (6), (7), (8) and (9) 
of this clause by 52 and dividing the result 
by 50.4 by adding to that the amount pre- 
scribed in subclause (5) of this clause and 
by dividing the total by 38. 

(b) The aforementioned calculation shall take 
into account a factor of eight days in 
respect of the incidence of loss of wages 
for periods of unemployment between 
jobs. 

(5) Special Allowance: The special allowance at 
the rate of $7.70 per week to be paid to each worker 
is to compensate for the following:— 

(a) Excess travelling time incurred by workers 
in the building industry; 

(b) The removal of loadings from the various 
building awards consequent upon the 
introduction of this paid rates award in the 
industry. 

(6) Tool Allowance: Tool allowances shah be 
paid to tradesmen as prescribed hereunder:— 

$ 
Carpenters, Joiners, Plumbers   10.50 
Plasterers, Fixers  8.70 
Bricklayers  7.50 
Signwriters, Painters, Glaziers  2.60 

Provided that a worker entitled to the rates pre- 
scribed by subclause (2) (a) (iv) and (v) of this clause 
shall be entitled to the tool allowance applicable to 
his trade. 

(7) Location Allowance: Where applicable 
location allowances in accordance with Appendix A 
will be paid. 

(8) Underground Allowance: 
(a) (i) Subject to paragraph (b) hereof, a 

worker required to work under- 
ground shall be paid an allowance 
of $6.50 per week in addition to the 
allowance prescribed in subclause 
(3) of this clause and any other 
amount prescribed for such worker 
elsewhere in this award. 

(ii) Where a shaft is to be sunk to a 
depth greater than six metres the 
payment of the underground allow- 
ance shall commence from the 
surface. 

(iii) This allowance shall not be payable 
to a worker engaged upon ' 'pot and 
drive" work at a depth of 3.5 
metres or less. 

(b) Where a worker is required to work under- 
ground for no more than four days or 
shifts in any ordinary week he shall be paid 
an underground allowance in accordance 
with the provisions of paragraph (t) of 
subclause (1) of Clause 9.—Special Rates 
and Provisions in lieu of the allowance 
prescribed in paragraph (a) hereof. 

(9) Plumbing Trade Allowance: Plumbers shall 
be paid an allowance at the rate of $10.60 per week 
to compensate for the following classes of work and 
in lieu of the relevant amounts in Clause 9.—Special 
Rates and Provisions whether or not such work is 
performed in any one week. When working outside 
the categories listed hereunder, a plumber shall 
receive the appropriate rates provided for in the said 
Clause 9.—Special Rates and Provisions. 

(a) General Plumber: 
(i) Clearing stoppages in soil or waste 

pipes, or sewer drain pipes, also 
repairing and putting same in 
proper order; 

(ii) Work in wet places; 
(iii) Work requiring a swing scaffold, 

swing seat or rope; 
(iv) Dirty or offensive work; 
(v) Work in any confined space; 
(vi) Work on a ladder exceeding eight 

metres in height. 
(b) Mechanical Services Plumber: 

(i) Handling charcoal, pumice, 
granulated cork, silicate of cotton, 
insulwool, slag wool, or other 
recognised insulation material of a 
like nature or working in the 
immediate vicinity so as to be 
affected by the use thereof; 
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(ii) Work in a place where the 
temperature has been raised by 
artificial means to between 46 
degrees and 54 degrees Celsius or 
exceeding 54 degrees Celsius; 

(iii) Work in a place where fumes of 
sulphur or other acid or other 
offensive fumes are present; 

(iv) Dirty or offensive work; 
(v) Work in any confined space; 
(vi) Work on a ladder exceeding eight 

metres in height. 

(c) Roof Plumber: 
(i) Work on the fixing of aluminium 

foil insulation on roofs or walls 
prior to the sheeting thereof; 

(ii) Use of explosive powered tools; 
(iii) Work requiring use of materials 

containing asbestos or to work in 
close proximity to employees using 
such materials shall be provided 
with and shall use all necessary 
safeguards as required by the 
appropriate occupational health 
authority including the mandatory 
wearing of protective equipment 
(i.e. combination overalls and 
breathing equipment or similar 
apparatus); 

(iv) Dirty or offensive work; 
(v) Work requiring a swing scaffold, 

swing seat or rope; 
(vi) Work on a ladder exceeding eight 

metres in height. 

(10) Leading Hands: 
(a) A person specifically appointed to be a 

leading hand shall be paid at the rate of the 
undermentioned additional amounts 
above the rate of the highest classification 
supervised, or his own rate, whichever is 
the highest, in accordance with the number 
of persons in his charge:— 

Weekly Rate 
Base Per 
Only Hour 

$ $ 
(i) In charge of 

not more than 
one person   8.40 0.23 

(ii) In charge of 
two and not 
more than five 
persons   18.80 0.51 

(iii) In charge of six 
and not more 
than 10 
persons   23.70 0.64 

(iv) In charge of 
more than 10 
persons   31.70 0.86 

(b) The hourly rate prescribed in paragraph 
(a) hereof is calculated to the nearest cent 
(less than half a cent to be disregarded) by 
multiplying the weekly base amount by 52 
and dividing the result by 50.4 and by 
dividing the amount by 38. 

(11) Licensed Plumbers Accepting Responsibili- 
ty: Any licensed plumber called upon by his 
employer to use the licence issued to him by the 
Metropolitan Water Supply, Sewerage and 
Drainage Board for a period in any week — $20.40 
for that week. 

(12) Plumber Acting on Welding Certificate: A 
plumber who is requested by his employer to hold 
the relevant qualifications and has obtained a 
certificate of competency pursuant to procedures as 
set out by the Standards Association of Australia or 
other relevant recognised codes, or, who may have 
to carry out work which is subject to other special 
tests but not a normal trade test, and is required by 
his employer to act on such qualifications, shall be 
paid an additional 28 cents per hour for oxy- 
acetylene welding and 28 cents per hour for electric 
welding for every hour of his employment whether 
or not he has in any hour performed work relevant 
to those qualifications held. 

(13) Lead Work: A plumber engaged in leadburn- 
ing or lead work in connection therewith shall be 
paid an additional 92 cents per hour. 

(14) Ship's Plumbing: A plumber engaged on 
plumbing work in connection with ships shall be 
paid an additional 65 cents per hour. 

(15) Casual Hands: In addition to the rate 
appropriate for the type of work, a casual hand shall 
be paid an additional 20 per cent of the rate per hour 
with a minimum payment as for three hours employ- 
ment. The penalty rate herein prescribed shall be 
deemed to include, inter alia, compensation for 
annual leave. 

(16) The rates prescribed in subclauses (2) and 
(10) of this clause shall be increased or decreased, as 
the case may be, to give effect to any decision of the 
Australian Conciliation and Arbitration 
Commission to alter wage rates uniformly in awards 
under its jurisdiction on general economic or 
productivity grounds. 

(17) Site Allowances: The Union on behalf of its 
members may request an employer to consider a site 
allowance to compensate for all special factors 
and/or disabilities on a project. 

Where the parties have considered the merit of the 
claim and have agreed on a proposed rate, it shall be 
referred to the Commission for ratification. 

Where agreement cannot be reached, the Parties 
shall refer the matter to the Commission which shall 
determine an appropriate rate, if any, to 
compensate for such special factors and/or 
disabilities; Provided, however, that the 
Commission may determine that such site allowance 
shall be paid in lieu of any of the special rates related 
to conditions on the site as prescribed in Clause 9 
subclause (1). 

The Commission shaU ratify or determine such 
matters on the criteria outlined in the Full Bench 
Decision of the Conciliation and Arbitration 
Commission dated 25 February 1983 (Print F1957). 

Where the procedure prescribed by this subclause 
is being followed, work shall continue normally. 

A site allowance determined in accordance with 
this subclause shall be deemed to be prescribed by 
this Award. 

4. Clause 9.—Special Rates and Provisions: Delete the 
whole of this clause and insert in lieu the following:— 

9.—Special Rates and Provisions. 
(1) In addition to the rates otherwise prescribed in 

this award the following rates shall be payable to 
workers covered by the said award:— 

(a) Insulation: A worker handling charcoal, 
pumice, granulated cork, silicate of 
cotton, insulwool, slag wool, or other 
recognised insulating material of a like 
nature or working in the immediate 
vicinity so as to be affected by the use 
thereof — 37 cents per hour or part 
thereof. 



66 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

(b) Hotwork: A worker who works in a place 
where the temperature has been raised by 
artificial means to between 46 degrees and 
54 degrees Celsius — 30 cents per hour or 
part thereof, exceeding 54 degrees Celsius 
— 37 cents per hour or part thereof. 
Where such work continues for more than 
two hours, the worker shall be entitled to 
20 minutes rest after every two hours work 
without loss of pay, not including the 
special rate provided by this paragraph. 

(c) Cold Work: A worker who works in a 
place where the temperature is lowered by 
artificial means to less than zero degrees 
Celsius — 30 cents per hour. 

Where such work continues for more 
than two hours, the worker shall be 
entitled to 20 minutes rest after every two 
hours work without loss of pay, not 
including the special rate provided by this 
paragraph. 

(d) Confined Space: A worker required to 
work in a confined space 37 cents per hour 
or part thereof. 
("Confined Space" means a place the 
dimensions or nature of which necessitates 
working in a cramped position or without 
sufficient ventilation.) 

(e) Swing Scaffold: $2.17 for the first four 
hours or any portion thereof, and 45 cents 
for each hour thereafter on any day to any 
worker employed — 

(i) On any type of swing scaffold or 
any scaffold suspended by rope or 
cable, bosun's chair, etc. 

(ii) On a suspended scaffold requiring 
the use of steel or iron hooks or 
angle irons at a height of six metres 
or more above the nearest 
horizontal plane. 

Provided that an apprentice with less than 
two years' experience shall not use a swing 
scaffold or bosun's chair. 
And further provided that solid plasterers 
when working off a swing scaffold shall 
receive an additional 11 cents per hour. 

(f) Explosive Powered Tools: An operator of 
explosive powered tools, as defined in this 
award, who is required to use an explosive 
powered tool — 71 cents for each day on 
which he uses such a tool. 

(g) Wet Work: A worker working in any place 
where water is continually dripping on him 
so that clothing and boots become wet or 
where there is water underfoot — 30 cents 
per hour whilst so engaged. 

(h) Dirty Work: A worker engaged on 
unusually dirty work — 30 cents per hour. 

(i) Towers Allowance: A worker working on 
a chimney stack, spire, tower, radio or 
television mast or tower, air shaft (other 
than above ground in a multi-storey 
building), cooling tower or silo, where the 
construction exceeds 15 metres in height 
shall be paid for all work above 15 metres, 
30 cents per hour, with 30 cents per hour 
additional for work above each further 15 
metres. 

Provided that any similarly constructed 
building, or a building not covered by 
Clause 10.—Multi-Storey Allowance 
which exceeds 15 metres in height may be 
covered in this subclause, or by that clause 
by agreement or where agreement is not 
reached, by determination of the 
Commission. 

(j) Toxic Substances: 
(i) A worker required to use toxic 

substances shall be informed by the 
employer of the health hazards 
involved and instructed in the 
correct and necessary safeguards 
which must be observed in the use 
of such materials. 

(ii) Workers using such materials will 
be provided with and shall use all 
safeguards as are required by 
Clause 29.—Protection of Workers 
— and the appropriate Govern- 
ment authority or in the absence of 
such requirement such safeguards 
as are defined by a competent 
authority or person chosen by the 
union and the employer. 

(iii) Workers using toxic substances or 
materials of a like nature — 37 
cents per hour. Workers working in 
close proximity to workers so 
engaged — 30 cents per hour. 

(iv) For the purpose of this paragraph 
toxic substances shall include epoxy 
based materials and all materials 
which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack 
catalyst system shaU be deemed to 
be materials of a like nature. 

(k) Fumes: A worker required to work in a 
place where fumes of sulphur or other acid 
or other offensive fumes are present shall 
be paid such rates as are agreed upon 
between him and the employer; provided 
that, in default of agreement, the matter 
may be referred to a Board of Reference 
for the fixation of a special rate. 
Any special rate so fixed shall apply from 
the date the employer is advised of the 
claim and thereafter shall be paid as and 
when the fume condition occurs. 

(1) Asbestos: Workers required to use 
materials containing asbestos or to work in 
close proximity to workers using such 
materials shall be provided with and shall 
use all necessary safeguards as required by 
the appropriate occupational health 
authority and where such safeguards 
include the mandatory wearing of pro- 
tective equipment (i.e. combination 
overalls and breathing equipment or 
similar apparatus) — 37 cents per hour 
whilst so engaged. 

(m) Furnace Work: A worker engaged in the 
construction or alteration or repairs to 
boilers, flues, furnaces, retorts, kilns, 
ovens, ladles and similar refractory work 
— 79 cents per hour. This additional rate 
shall be regarded as part of the wage rate 
for all purposes. 

(n) Acid Work: A worker required to work on 
the construction or repairs to acid 
furnaces, acid stills, acid towers and all 
other acid resisting brickwork — 79 cents 
per hour. This additional rate shall be 
regarded as part of the wage rate for all 
purposes. 

(o) Cleaning Down Brickwork: A worker 
required to clean down bricks using acids 
or other corrosive substances — 27 cents 
per hour. While so employed workers will 
be supplied with gloves by the employer, 

(p) Bagging: Workers engaged upon bagging 
brick or concrete structures — 27 cents per 
hour. 
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(q) Bitumen Work: A worker handling hot 
bitumen or asphalt or dipping materials in 
creosote — 37 cents per hour. 

(r) Roof Repairs: Workers engaged on repairs 
to rOofs — 37 cents per hour. 

(s) Computing Quantities: Workers who are 
regularly required to compute or estimate 
quantities of materials in respect to the 
work performed by other workers — $2.17 
per day or part thereof. 
Provided that this allowance shall not 
apply to a worker classified as a leading 
hand. 

(t) Underground Allowance — 
(i) A worker required to work under- 

ground for no more than four days 
or shifts in an ordinary week — 
$1.30 a day or shift in addition to 
any other amount prescribed for 
such workers elsewhere in this 
award. 
Provided that a worker required to 
work underground for more than 
four days or shifts in an ordinary 
week shaU be paid an underground 
allowance in accordance with the 
provisions of subclause (8) of 
Clause 8.—Rates of Pay. 

(ii) Where a shaft is to be sunk to a 
depth greater than six metres the 
payment of the underground 
allowance shall commence from the 
surface. 

(iii) This allowance shall not be payable 
to workers engaged upon "pot and 
drive" work at a depth of 3.5 
metres or less. 

(u) Plumbing: 
(i) A plumber doing sanitary 

plumbing work or repairs to sewer 
drainage or waste pipe services in 
any of the following places — 

(aa) Infectious and contagious 
diseases hospitals or any 
block or portion of a 
hospital used for the care of 
or treatment of patients 
suffering from any 
infectious or contagious 
disease; or 

(bb) Morgues: 28 cents per hour 
or part thereof. 

(ii) A plumber required to enter a well 
nine metres or more in depth for 
the purpose in the first place of 
examining the pump, pipe or any 
other work connected therewith — 
$1.29 for such examination and 57 
cents per hour thereafter for fixing, 
renewing or repairing such work. 

(iii) A plumber or an apprentice to 
plumbing, other than one in his 
first or second year of apprentice- 
ship, on work involving the 
opening up of house drains or 
waste pipes for the purpose of 
clearing blockages or for any other 
purpose or on work involving the 
cleaning out of septic tanks or dry 
wells — a minimum of $1.58 per 
day. 

(v) A worker who is a qualified first aid man 
and who is appointed by his employer to 
carry out first aid duties in addition to his 
usual duties — $1.28 per day. 

(w) Lifting other than standard bricks: A 
worker required to lift blocks (other than 
cindcrete blocks for plugging purposes) 
shall be paid the following additional 
rates: 
Where the blocks weigh over 5.5 kg and 
under 9 kg — 30 cents per hour. 
Where the blocks weight 9 kg or over and 
up to 18 kg — 52 cents per hour. 
Where the blocks weigh over 18 kg — 75 
cents per hour. 
A worker shall not be required to lift a 
building block in excess of 20 kg in weight 
unless such worker is provided with a 
mechanical aid or with an assisting 
worker; provided that a worker shall not 
be required to manually lift any building 
block in excess of 20 kg in weight to a 
height of more than 1.2 metres above the 
working platform. This paragraph shall 
not apply to workers being paid the extra 
rate for refractory work. 

(x) Plaster or Composition Spray: A worker 
using a plaster or composition spray shall 
be paid an additional 30 cents per hour 
whilst so engaged. 

(y) Slus hing: A worker engaged at" Slushing " 
shall be paid 30 cents per hour. 

(z) Dry Polishing of Tiles: Workers engaged 
on dry polishing of tiles (as defined) where 
machines are used shall be paid 37 cents 
per hour or part thereof. 

(i) Cutting Tiles: A worker engaged at 
cutting tiles by electric saw shall be 
paid 37 cents per hour whilst so 
engaged. 

(ii) Second Hand Timber: Where, 
whilst working with second hand 
timber, a worker's tools are 
damaged by nails, dumps or other 
foreign matter on the timber he 
shall be entitled to an allowance of 
$1.16 per day on each day upon 
which his tools are so damaged, 
provided that no allowance shall be 
payable under this paragraph 
unless it is reported immediately to 
the employer's representative on 
the job in order that he may prove 
the claim. 

(iii) Height Work — Painting Trades: 
A worker working on any structure 
at a height of more than nine metres 
where an adequate fixed support 
not less than 0.75 metres wide is not 
provided, shall be paid 27 cents per 
hour in addition to ordinary rates. 
This subclause shall not apply to a 
worker working on a bosun's chair 
or swinging stage. 
This provision shall not apply in 
addition to the Towers Allowance 
prescribed in paragraph (i) of this 
subclause. 

(iv) Brewery Cylinders — Painters: A 
painter in brewery cylinders or 
stout tuns shall be allowed 15 
minutes spell in the fresh air at the 
end of each hour worked by him. 
Such 15 minutes shall be counted as 
working time and shall be paid for 
as such. The rate for working in 
brewery cylinders or stout tuns 
shall be at the rate of time and one- 
half. When a worker is working 
overtime and is required to work in 



66 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1035 

brewery cylinders and stout tuns he 
shall, in addition to the overtime 
rates payable, be paid one-half of 
the ordinary rate payable as 
provided by Clause 8.—Rates of 
Pay of this award. 

(v) Certificate Allowance: A 
tradesman who is the holder of 
scaffolding certificate or rigging 
certificate issued by the Depart- 
ment of Industrial Affairs and is 
required to act on that Certificate 
whilst engaged on work requiring a 
certified person shall be paid an 
additional 30 cents per hour. 
Provided that this allowance shall 
not be payable cumulative on the 
allowance for swing scaffolds. 

(vi) Spray Application — Painters: A 
worker engaged on all spray 
applications carried out in other 
than a properly constructed booth 
approved by the Department of 
Industrial Affairs shall be paid 30 
cents per hour extra. 

(vii) Cutting Bricks: One bricklayer on 
each site to operate the cutting 
machine and to be paid 37 cents per 
hour or part thereof whilst so 
engaged. 

(viii)Spray Painting — Painters: 
(aa) Lead paint shall not be 

applied by a spray to the 
interior of any building and 
no surface painted with lead 
paint shall be rubbed down 
or scraped by a dry process. 

(bb)All workers (including 
apprentices) applying paint 
by spraying shall be pro- 
vided with full overalls and 
head covering and respira- 
tors by the employer. 

(cc) Where from the nature of 
the paint or substance used 
in spraying a respirator 
would be of little or no 
practical use in preventing 
the absorption of fumes or 
materials from substances 
used by a worker in spray 
painting, the worker shall be 
paid a special allowance of 
85 cents per day. 

(ix) Width of Brushes — Painters: All 
brushes shall not exceed 125 mm in 
width, and no kalsomine brush 
shall exceed 175 mm in width. 

(x) Meals not to be taken in Paint 
Shop: No worker shall be permitted 
to have a meal in any paint shop or 
place where paint is stored or used. 

(2) Conditions Respecting Special Rates: 
(a) The special rates prescribed in this award 

shall be paid irrespective of the time at 
which work is performed and shaU not be 
subject to any premiums or penalty 
conditions. 

(b) Where more than one of the above rates 
provides payments for disabilities of sub- 
stantially the same nature then only the 
highest of such rates shall be payable. 

(3) (a) Loads: Where bricks are being used the 
worker shall not be required to carry: 

(i) more than 40 bricks each load in a wheel- 
barrow (on a scaffold) to a height of 4.5 
metres from the ground. 

(ii) more than 36 bricks each load in a wheel- 
barrow over and above a height of 4.5 
metres on a scaffold. 
The type of wheelbarrow shall be agreed 
upon with the union. 

(b) (i) The employer shall supply a safety helmet 
for each of his workers requesting one on 
any job where, pursuant to the regulations 
made under the Construction Safety Act 
1972, a worker is required to wear such 
helmet. 

(ii) Any helmet so supplied shall remain the 
property of the employer and during the 
time it is on issue the workers shall be 
responsible for any loss or damage thereto, 
fair wear and tear attributable to ordinary 
use excepted. 

(c) Attendants on Ladders: No worker shall work 
on a ladder at a height of over six metres from the 
ground when such ladder is standing in any street, 
way or lane where traffic is passing to and from, 
without an assistant on the ground. 

(d) Electrical Sanding Machines: The use of 
electrical sanding machines for sanding down paint 
work shall be governed by the following 
provisions — 

(i) The weight of each such machine shall not 
exceed six kilograms. 

(ii) Every employer operating any such 
machine shall endeavour to ensure that 
each such machine, together with all 
electrical leads and associated equipment, 
is kept in a safe condition and shall, if 
requested so to do by any worker, but not 
more often than once in any four weeks, 
cause the same to be inspected under the 
provisions of the Electricity Act and the 
regulations made thereunder. 

(iii) Employers shall provide and supply 
respirators of a suitable type, to each 
worker and shall maintain same in an 
effective and clean state at all times. 
Where respirators are used by more than 
one worker, each such respirator shall be 
sterilised or a new pad inserted after use by 
each such worker. 

(iv) Employers shall also provide and supply 
goggles of a suitable type. Provided that 
goggles with celluloid lenses shall not be 
regarded as suitable. 

(v) All workers shall use the protective equip- 
ment supplied when using electrical 
sanding machines of any type. 

(e) Adequate precautions shall be taken by all 
employers for the safety of workers employed on the 
retaining walls of dams. Any dispute as to the 
adequacy of precautions taken shall be referred to 
the Board of Reference. 

(!) The Secretary or any authorised officer of the 
union shall have the right to visit any job for the 
purpose of ascertaining whether work is being per- 
formed in accordance with the provisions of the 
Construction Safety Act 1972, and any regulations 
made thereunder. Should he be of the opinion that 
the work being carried out is not in accord with 
those provisions the Secretary or any authorised 
officer of the union shall inform the employer and 
the workers concerned accordingly and may report 
any alleged breach of the Act of the regulation to the 
Chief Inspector of Construction Safety. 
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(g) Where the employer provides transport to and 
from the job the conveyance used for such transport 
shall be provided with suitable seating and 
weatherproof covering. 

(h) Protective clothing for bricklayers and their 
labourers engaged on construction or repair of 
refractory brickwork: 

(i) Gloves shall be supplied when workers are 
engaged on repair work and shall be 
replaced as required, subject to workers 
handing in the used gloves. 

(ii) Boots shall be supplied upon request of the 
workers after six weeks' employment, the 
cost of such boots to be assessed at $20.00 
and workers to accrue credit at the rate of 
$1.00 per week. 
Workers leaving or being dismissed before 
20 weeks' employment shall pay the 
difference between the credit accrued and 
the $20.00. The right to accrue credit shall 
commence from the date of request for the 
boots. 
In the event of boots being supplied and 
the worker not wearing them while at 
work, the employer shall be entitled to 
deduct the cost of the boots if the failure to 
wear them continues after one warning by 
the employer. 

Upon issue of the boots, workers may be 
required to sign the authority form in or to 
the effect of the Annexure to this clause. 
Boots shall be replaced each six months, 
dating from the first issue. 

(iii) Where necessary when bricklayers are 
engaged on work covered by paragraphs 
(m) and (n) of subclause (1) of this clause 
overalls will be supplied upon the request 
of the worker and on the condition that 
they are worn while performing the work. 

Annexure. 
The worker claiming the supply of boots in 

accordance with subparagraph (ii) hereof may be 
required to sign a form giving an authority to the 
employer in accordance with the following — 

Deduction Form. 
 acknowledge receipt of one pair 
of boots provided in accordance with the provisions 
of paragraph (h) of subclause (3) of Clause 9.— 
Special Rates and Provisions of the Building Trades 
(Construction) Award 1979. 

Should the full cost of the boots ($20.00) not be 
met by accumulation of credit (at the rate of $1.00 
per week) from   I authorise deduction 
from any moneys due to me by my employer  
 of an amount necessary to meet the 
difference between the credit accrued and $20.00. 

Signed  

Dated  

(4) Any dispute which may arise between the 
parties in relation to the application of any of the 
foregoing special rates and provisions may be deter- 
mined by the Board of Reference. 

5. Clause 10.—Multi-Storey Allowance: Delete the 
whole of this clause and insert in lieu the following: 

10.—Multi-Storey Allowance. 
(1) Eligibility: A multi-storey allowance shall be 

paid to all workers on site engaged in the construc- 
tion of a multi-storey building as defined herein, to 
compensate for the disabilities experienced in, and 
which are peculiar to the construction of a multi- 
storey building. 

(2) Definition of Multi-Storey Building: For the 
purposes of this award, a multi-storey building is a 
building which will, when complete, consist of five 
or more storey levels. 

For the purposes of this clause, a storey level 
means structurally completed floor, walls, pillars or 
columns, and ceiling (not being false ceilings) of a 
building, and shall include basement levels and 
mezzanine or similar levels (but excluding "half 
floors" such as toilet blocks or store rooms located 
between floors). 

(3) Rates for Buildings Which Commenced On 
Or After 18 January 1980: Except as provided for in 
subclause (4) of this clause, an allowance in 
accordance with the following table shall be paid to 
workers on the building site. The second and subse- 
quent allowance scales shall, where applicable, 
commence to apply to all workers when one of the 
following components of the building — structural 
steel, re-inforcing steel, boxing or walls, rises above 
the floor level first designated in each such 
allowance scale. 

"Floor Level" means that stage of construction 
which in the completed building would constitute 
the walking surface of the particular floor level 
referred to in the table of payments. 

From commencement of Building to 15th Floor 
Level — 22 cents per hour extra; 

From 16th Floor Level to 30th Floor Level — 29 
cents per hour extra; 

From 31st Floor Level to 45th Floor Level — 45 
cents per hour extra; 

From 46th Floor Level to 60th Floor Level — 57 
cents per hour extra; 

From 61st Floor Level Onwards — 72 cents per 
hour extra. 

The allowance payable at the highest point of the 
building shall continue until completion of the 
building. 

(4) Service Cores: 
(a) All workers employed on a Service Core at 

more than 15 metres above the highest 
point of the main structure shall be paid 
the Multi-Storey rate appropriate for the 
main structure plus the allowance pre- 
scribed in paragraph (i) Towers Allowance 
of subclause (1) of Clause 9.—Special 
Rates and Provisions calculated from the 
highest point reached by the main 
structure to the highest point reached by 
the Service Core in any one day period (i.e. 
For this purpose the highest point of the 
main structure shall be regarded as though 
it were the ground in calculating the 
appropriate Towers Allowance). 
Workers employed on a Service Core no 
higher than 15 metres above the main 
structure shall be paid in accordance with 
the Multi-Storey Allowance prescribed 
herein. 

(b) Provided that any section of a Service 
Core exceeding 15 metres above the 
highest point of the main structure shall be 
disregarded for the purpose of calculating 
the Multi-Storey Allowance applicable to 
the main structure. 
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CLERKS' (Bailiff's Employees). 
Award No. 19 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 171 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and the 
Bailiffs Office, Perth and Others, Respondents. 

Before Mr Commissioner J.A. Negus. 
The 8th day of May 1986. 

Mr C.D. Panizz'a on behalf of the Applicant. 
Mr R.H. Gifford on behalf of the Respondents. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by the 
Federated Clerks' Union to vary Clause 13.—Motor 
Vehicle Hire, of the Clerks' (Bailiffs' Employees) Award 
1978, No. 19 of 1976. 

Mr Panizza, for the applicant union outlined the 
history of the clause in question and submitted evidence 
of the last occasion on which the rates in this clause had 
been amended by Martin C. on 18 August 1983 (Vol 63 
WAIG p. 1836). It is clear from the evidence and 
conceded by the respondents that the rates in Clause 13 
(1) are tied to those in Clause 10 of the Commercial 
Travellers and Sales Representatives' Award No. 43 of 
1978. That award was most recently varied on 24 
December 1985 by Kelly C.C. (66 WAIG p. 166). The 
rates in Clause 13 (2) of the instant application are tied to 
the Public Service Motor Vehicle Allowances Award No. 
13 of 1976 and those were last varied by Fielding C. on 21 
June 1985 (65 WAIG p. 1130). 

Mr Panizza drew the Commission's attention to a 
number of references apposite to the "capacity to pay" 
argument because the respondents had indicated their 
intention to oppose the application on that ground. A 
vital principle was succinctly stated by a Full Bench of the 
Australian Commission in the Musicians' Hotels Award 
case (Print F2436). 

"An argument based on industry or establishment 
incapacity to pay a wage increase, which is otherwise 
warranted, or an argument based on industry or 
establishment disemployment if the increase is awarded, 
requires oral and/or documentary evidence capable of 
analysis and evaluation." 

Mr Panizza also argued that the variation being sought 
by the Union was a payment in reimbursement of 
expenses incurred by the employee on the employer's 
behalf. It would be unfair, he submitted, for the 
individual employee to carry the burden of his 
employer's increasing overhead expenses. 

Mr Gifford adduced evidence from Mr Steer, who was 
considered to be typically representative of the 
respondent group because he is the employer of the 
largest group of assistant bailiffs. 

Mr Steer indicated that the claimed rates would 
provide an increase in his expenses of about $5 000 per 
annum, a figure which he claims threatens the viability 
and efficiency of his business. Evidence was submitted in 
the form of a December 1985 letter from the Crown Law 
Department (Transcript Exhibit B) which indicated that 
adjustments of bailiff's fee scales would in future be 
made annually in February or March. The Government 
Gazette of 14 March 1986 (Transcript Exhibit A) 
indicates that this indeed occurred, with the new rates 
taking effect from 14 April 1986. 

The respondents complain that this adjustment of 
rates did not allow for any increase in kilometreage fees 
so that to approve the instant application would place 
them in dire straits financially until March or April 1987 
when the next adjustment might be expected. 

Presumably, the respondents were able to make 
submissions to the Attorney-General prior to his fixing 
the most recent scale of fees for bailiffs. The decisions in 

the matters 614 of 1985 and PSA 86 of 1985, which varied 
the award on which the nexus is based, were available by 
the end of December 1985 and their likely effect on the 
instant application must surely have been obvious to all 
parties. 

It may be significant that the letter from Crown Law 
reminds the respondents of their obligation to present 
financial statements to the Attorney-General and 
remarks that only one such statement for 30 June 1985 
had been supplied by the respondents up to December 
1985. 

Mr Steer told the Commission that he produced half- 
yearly reports for the Attorney-General, but he did not 
choose to favour the Commission with any such detailed 
information. Beyond his calculation of approximately 
$5 000 expected extra outlay there is no "evidence 
capable of analysis and evaluation". 

The application for award variation fits squarely 
within the wage fixing principles. The argument based on 
incapacity to pay fails for want of sufficient evidence to 
allow for evaluation. The variation claimed will be 
approved from the first pay period on or after the 8th day 
of May 1986, being the date of the hearing. 

Decision accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 171 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and the 
Bailiffs Office, Perth and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Clerks' (Bailiffs' Employees) Award 
1978, Award No. 19 of 1976 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 8 May 1986. 

Dated at Perth this 26th day of May 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Delete Clause 13.—Motor Vehicle Hire and insert in 

lieu: 
13.—Motor Vehicle Hire. 

(1) Where a worker is regularly required by his 
employer to use his own motor vehicle in the course 
of his duties, he shall be paid an allowance in 
accordance with the following table on account of 
all travelling specifically authorised by the 
employer — 

Motor vehicles up to and including 25 hp — 
$78.60 per week plus 10.03 cents per kilometre. 

Motor vehicles over 25 hp — $90.62 per week plus 
12.47 cents per kilometre. 

(2) Where at irregular intervals and by agreement 
an employee uses his own motor vehicle in the 
course of his duties at the employer's request, the 
worker shall be paid on each occasion an amount 
calculated on the following basis: 
Engine displacement in Rate per kilometre 

cubic centimetres in cents 
1600cc and under 24.4 
Over 160Gcc to 2600cc 29.6 
Over 260Qcc 33.1 
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CHILD CARE 
(Out of School Care — Playleaders). 

Award No. A13 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1176 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Communicare and 
Others, Respondents. 

Before Mr Commissioner J.A. Negus. 
The 9th day of May 1986. 

Ms K. Digwood on behalf of the Applicant. 
Mrs P.E. Bentley on behalf of the Respondents. 

Reasons for Decision. 
THE COMMISSIONER: By this apphcation the appli- 
cant union seeks to vary the wage rates expressed in 
Clause 22, and the meal breaks and allowances 
provisions of Clause 7 of the Child Care (Out of School 
Care — Playleaders) Award No. A13 of 1984. 

The application as regards Clause 7 of the award is a 
standard and regular procedure allowed for under the 
wage fixing principles and as such the Commission finds 
no difficulty in approving that variation notwithstanding 
that the respondents have opposed the application in 
toto. 

Ms Digwood submitted that the claim in regard to 
Clause 22.—Salaries was to rectify an oversight. The 
award had been handed down in February of 1985 and by 
mutual agreement the operative date of the salaries 
clause had been set for 1 July 1985. The Commission was 
referred to the transcript of the original hearing (A13 of 
1984 — 7 February 1985, p. 6) wherein Mr Beech 
outlined the position as follows:— 

With regard to Clause 22, the wages clause, the 
facts of the matter are as follows: At the moment the 
programmes being run by those employers in the out 
of school care industry are funded according to 
requirements by the Office of Child Care to which is 
added the fee paid by the parents concerned. It is 
common ground that funding by the Office of Child 
Care will need to increase in some areas in order to 
follow the award rates. It is also common ground 
that it has been necessary for the award to issue first 
in order for the funding to follow rather than the 
other way around. 

Accordingly it is agreed between the parties that 
the operative date for Clause 22 will be 1 July 1985 
and until then the existing and somewhat differing 
rates — some higher and some lower than the rates 
in the award — will apply. Further the union is 
giving an undertaking that it will see as a special 
situation a position where after 1 July 1985 an 
employer has genuinely sought the necessary 
funding but this has not been forthcoming and in 
those circumstances a failure to pay the wage rates 
as under the award is not the fault of the employer in 
the sense that he has no other funds to put to the 
situation — that will be viewed as a special situation 
by the union. 

I might also add that this undertaking has been 
reached with the agreement of the play leaders 
concerned. 

When the Commission in Court Session effected the 
2.6 per cent national wage increase from 6 April 1985 this 
award was not included in the list covered by the order 
because Clause 22 had not yet begun to operate. Ms 
Digwood argues that a 2.6 per cent increase is now 
essential to restore the parities upon which the original 
award was erected. The parities claimed are with the rates 
expressed in the Child Care Centre (Aides) Award for 
untrained workers and for those with qualifications the 

rate was based on the Child Care Aide classification in 
the NSW Kindergartens and Child Care Centres (State) 
Award. 

Mrs Bentley opposed the application on its merits and 
she adduced evidence from Miss Sheila Knight, the 
administrator of the Out of School Child Care and 
Activities Association, to support her argument that a 
2.6 per cent increase in wage rates would not be in the 
public interest at this time. 

Miss Knight outlined to the Commission the history of 
out of school child care and explained the funding 
arrangements under which the various activities are able 
to exist. It appears that the Federal Government grants a 
subsidy of $5 906 per annum to a centre catering for up 
to 30 children with two staff members employed from 
3.00 p.m. to 5.30 p.m. The subsidy is a fixed amount 
with no room for negotiation. It is reviewed biennially 
and has not previously taken award rates into account 
because the instant award is the only regulation of 
conditions for this peripheral section of the child care 
industry currently in existence anywhere in Australia. 

In Western Australia the fees charged to parents range 
from $1.50 to $3.50 per day. A centre in an affluent 
neighbourhood can adjust fees and cope with the extra 
expense involved in providing employees with award 
conditions. According to Miss Knight, the advent of the 
award seriously threatened the viability of some centres 
operating in areas where the need was greatest. The 
Federal Government refused appeals to increase the 
subsidy figure or to calculate it on other than the flat rate 
and continued to insist on centres admitting all children 
regardless of their ability to pay a fee. 

The State Government has responded to the pleas of 
the Association by providing emergency funding of 
$60 000 for the half year to December 1985 and a further 
$60 000 to June 1986. A review of the whole situation is 
in progress. 

In reaching a decision on this matter I have taken into 
account the competing interests of the workers covered 
by the award and the children whose needs are served by 
the Out of School Care Centres. I cannot believe that the 
parties to the original negotiations, industrial relations 
professionals, had no inkling in February 1985 that a 
national wage increase would be processed prior to 1 July 
1985. Their attitude in February recognised the very real 
threat that the award posed to the continuation of the 
services and to this day that position is unchanged. In the 
present circumstances it would not be in the public 
interest to allow the variation sought so the application 
as it relates to Clause 22.—Salaries will be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1176 of 1985. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Communicare and 
Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the Appli- 
cant and Mrs P.E. Bentley on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979, hereby orders:— 

That the Child Care (Out of School Care — 
Playleaders) Award No. A13 of 1984 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
9th day of May 1986. 

Dated at Perth this 3rd day of June 1986. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 
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Schedule. 
Clause 7.—Meal Breaks and Allowances: Delete 

subclause (2) of this clause and insert the following in 
lieu: 

(2) Where any employee, without being notified 
on the previous day, has to continue working after 
the usual finishing time for more than two hours he 
or she shall be paid $4.30 for a meal or be provided 
with a meal at the Centre. 

EARTHMOVING AND CONSTRUCTION. 
Award No. 10 of 1963. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 179 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and Baker Construction Co and Others, 
Respondents. 

Order. 
HAVING heard Mr C.G. Saunders on behalf of the 
applicant and Mr P.J. Cooke on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Earth Moving and Construction Award 
No. 10 of 1963 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 19th day of 
December 1985. 

Dated at Perth this 3rd day of June 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 17.—Living Away From Home Allowance: 

Delete subclause (1) and insert in lieu: 
(1) Where an employee is engaged or selected or 

advised by an employer to proceed to construction 
work at such a distance that he cannot return to his 
home each night and the employee does so, the 
employer shall: 

(a) provide the employee with reasonable 
board and lodging; or 

(b) pay an allowance of $169 per week of 
seven days but such allowance shall not be 
wages. In the case of broken parts of the 
week occurring at the beginning or the 
ending of the employment on a distant job 
the allowance shall be $24.10 per day. 

Provided that the foregoing allowances shall be 
increased if the employee satisfies the employer that 
he reasonably incurred a greater outlay than that 
prescribed. In the event of disagreement the matter 
may be referred to a Board of Reference for 
determination. 

2. Clause 23.—Travelling Allowance: Delete sub- 
clauses (1) and (2) and insert in lieu: 

(1) (a) An employee required on any day to report 
directly to the job shall be paid the following 

48231—2 

allowance to compensate him for excess fares and 
travelling time from the employee's home to his 
place of work and return. 

Within a radius of 50 kilometres from the GPO 
Perth $7.10 per day. 

(b) In respect of work carried out from an 
employer's depot situated more than 50 kilometres 
from the GPO Perth, the main post office in the 
town in or nearest which such depot is situated shall 
be substituted as the centre for the purposes of this 
subclause. Provided that an employer may apply the 
provisions of subclause (3) of this clause in lieu of 
the provisions of this paragraph. 

(2) On country work where camping facilities are 
not provided and travel cannot be made by public 
conveyance, an employee required to travel to or 
from the place of work shall, unless a conveyance be 
provided by the employer (free of charge) to 
transport him to and from the place of work and a 
central pick-up place, be paid allowances in accor- 
dance with the following scale. 

Per Day 
$ 

Three kilometres each way and up to and 
incudingeight kilometres each way 3.30 
over eight kilometres each way and up to 
and including 16 kilometres each way 5.70 
over 16 kilometres each way and up to 
and including 32 kilometres each eay 7.10 
over 32 kilometres each way 8.60 

ELECTRICAL CONTRACTING INDUSTRY. 
Award No. R22 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 317 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Gorey Electrical Service and Others, Respondents. 

Order. 
HAVING heard Mr L. Benfell on behalf of the applicant 
and Mr G. Ferguson and Mr G. Hindley on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the Electrical Contracting Industry Award 
1979 Award No. R22 of 1978 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 4th day of June 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Fourth Schedule — Exempt Employers: Delete. 
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ENGINE DRIVERS' 
(Building and Steel Construction). 

Award No. 20 of 1973. 

BEFORE THE WESTERN AUSTRALIAN • 
INDUSTRIAL RELATIONS COMMISSION. 

No. 180 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and Civil and Civic Pty Limited and Others, 
Respondents. 

Order. 
HAVING heard Mr C.G. Saunders on behalf of the 
applicant and Mr P.J. Cooke on behalf of the respon- 
dents, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Engine Drivers' (Building and Steel Con- 
struction) Award No. 20 of 1973 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
19th day of December 1985, except in the case of the 
Muja Power Station (Third Schedule, Part 2 — No. 
1, subclause 3), which shall have effect from the 
beginning of the first pay period commencing on or 
after the 19th day of March 1986. 

Dated at Perth this 3rd day of June 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 22.—Allowance for Travelling and Employ- 

ment in Construction Work: Delete subclause (1) and 
insert in lieu: 

(1) All employees required on any day to report 
directly to the job shall be paid the following 
allowance to compensate for travel patterns and 
costs peculiar to the industry, which include 
mobility requirements of employees and the nature 
of employment in the work covered by this award — 

(a) On places of work within a radius of 50 
kilometres from the General Post Office, 
Perth: $7.10 per day. 

(b) For each additional kilometre up to a 
radius of 60 kilometres from the General 
Post Office, Perth: 37 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) 
of this subclause, work performed at a 
place beyond a 60 kilometre radius from 
the General Post Office, Perth, shall be 
deemed to be distant work unless the 
employer and the employees, with the 
consent of the union, agree in any 
particular case that the travelling 
allowances for such work shall be paid 
under this clause in which case an 
additional allowance of 37 cents per 
kilometre shall be paid for each kilometre 
in excess of the 60 kilometre radius. 

(d) In respect of work carried out from an 
employer's depot situated more than 60 
kilometres from the General Post Office, 
Perth the main Post Office in the town in 
which such depot is situated shall be the 
centre for the purpose of calculating the 
allowance to be paid. 

(e) Where transport to and from the job is 
provided by the employer from and to his 
depot or such other place more convenient 
to the employee and is mutually agreed 

upon between the employer and the 
employee, half the rates prescribed above 
shall be paid. 

2. Clause 23.—Distant Work: Delete subclause (1) and 
insert in lieu: 

(1) Where an employee is engaged or selected or 
advised by an employer to proceed to work at such a 
distance that he cannot return to his home each 
night and the employee does so, the employer 
shall — 

(a) provide the employee with reasonable 
board and lodging; or 

(b) pay an allowance of $169 per week of 
seven days but such allowance shall not be 
wages. In the case of broken parts of the 
week occurring at the beginning or the end 
of the employment on a distant job, the 
allowance shall be $24.10 per day. 

Provided that the foregoing allowances shall be 
increased if the employee satisfies the employer that 
he reasonably incurred a greater outlay than that 
prescribed. In the event of disagreement the matter 
may be referred to a Board of Reference for 
determination. 

3. Third Schedule: Part 1 — Metropolitan Sites: 
Delete subclauses (1), (2), (3) and (4) and insert in lieu: 

(1) SEC Kwinana: 71 cents per hour for each hour 
worked and five cents per hour footwear allowance 
for each hour worked. 

4. Third Schedule: Part 2 — Resources Development 
Project Sites: 1. — Muja Power Station: Delete 
subclause (3) and insert in lieu: 

(3) Additional Allowances: 
(a) In lieu of the provisions of Clause 22.— 

Allowance for Travelling and Employ- 
ment in Construction Work of this award, 
employees will be paid $7.10 travelling 
allowance when travelling from within a 50 
kilometre radius of the site and $20.70 
when travelling from outside that radius. 

(b) In addition to the allowance payable 
pursuant to subclause (4) of Clause 23 .— 
Distant Work of this award, an employee 
to whom that clause applies shall be paid 
$12.00 on each occasion upon which he 
returns home at the weekend, but only 
if — 

(i) he has completed three months' 
continuous service with the 
employer; 

(ii) he is not required for work during 
the weekend; 

(iii) he returns to the job on the first 
working day following the 
weekend; 

(iv) the employer does not provide or 
offer to provide suitable transport 

and such payment shall be deemed to 
compensate for a periodical return home 
at the employer's expense and the pro- 
visions of subclause (8) of Clause 23.— 
Distant Work shall not apply to such 
employee. 

(c) (i) In lieu of the provisions of Clause 
24.—Allowances and Special 
Provisions and of subclause (4) of 
Clause 27.—Wages of the award, 
employees shall be paid an allow- 
ance of $1.17 per hour for each 
hour worked. 

(ii) A footwear allowance of five cents 
per hour for each hour worked. 

(d) An employee to whom Clause 23.— 
Distant Work applies and who proceeds to 
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construction work from his home where 
located within a radius of 50 kilometres 
from the General Post Office, Perth — 

(i) shall be paid an amount of $35.80 
and for three hours at ordinary 
rates in lieu of the expenses and 
payments prescribed elsewhere in 
the clause with respect to meals, 
overnight accommodation and 
payment for travelling; 

(ii) In lieu of the provisions of sub- 
clause (3) of the said clause, shall be 
paid an amount of $35.80 and for 
three hours, at ordinary rates when 
his services terminate if he has 
completed three months' 
continuous service, and the pro- 
visions of subclause (5) of Clause 
23.—Distant Work shall not apply 
to such employee. 

5. Third Schedule: Part 2 — Resource Development 
Project Sites. 2.—North-West Shelf Development 
Project (Western Australia): Delete subclause (7) and 
insert in lieu: 

(7) Travel Allowance: Employees performing 
work to which this clause applies, residing at 
Roebourne, shall, in lieu of the provisions of Clause 
22.—Allowance for Travelling and Employment in 
Construction Work of this award, be paid a travel 
allowance of $10.05 per day. Provided that the 
allowance shall not be payable where the employer 
provides transport. 

6. Third Schedule: Part 2 — Resource Development 
Project Sites: 3.—Pinjarra and Kwinana Alumina 
Refineries — Construction: Delete subclause (3) and 
insert in lieu: 

(3) Travelling Allowance: In lieu of the provisions 
of Clause 22.—Allowance for Travelling and 
Employment in Construction Work of this award, 
the following Travelling Allowances shall be paid 
only to workers at the Pinjarra Alumina Refinery:— 

Per Day 
$ 

(a) Employees residing in the 
Pinjarra township shall be paid 
as provided for in this award 7.10 

(b) Employees other than provided 
for in subparagraph (a) and 
who travels from a point — 
(i) up to 32 km radius from 

the job site 14.00 
(ii) 32 km—50 km radius from 

the job site 18.70 
(iii) Over 50 km radius from 

the job site 23.10 
(c) Notwithstanding the foregoing, an 

employee who is not provided with 
transport by his employer to travel to and 
from the job and who is required to travel, 
by the shortest possible route, a distance of 
more than 60 kilometres from his home to 
the job, shaU be paid an allowance of 
travel, by the shortest possible route, a 
distance of more than 80 kilometres from 
his home to the job shall be paid an allow- 
ance of $32.50 per day. 

(d) (i) An employee shall not be entitled to 
the allowance prescribed in sub- 
clause (c) hereof unless and until he 
submits a written statement to his 
employer setting out his place of 
residence and the number of kilo- 
metres he is required to travel from 
his home to the job by the shortest 
possible route. 

(ii) An employee who wilfully sets out 
an incorrect distance in his written 
statement shall be deemed guilty of 
wilful misconduct. 

7. Third Schedule: Part 3 — Non-Metropolitan Sites: 
Delete. 

ENGINE DRIVERS 
(State Energy Commission). 

Award No. 15 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1140 of 1985. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and State Energy Commission, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 20th day of June 1986. 

Mr R.A. Keegan on behalf of the Applicant. 
Mr S.H. Dunstan and Mr N.J. Mitsopoulos on behalf 

of the Respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The background to 
this further matter is that by decision of the Commission 
as presently constituted (66 WAIG 538) wage rates for 
the classifications of Unit Attendant Grade 1 and Grade 
2 and Auxiliary Plant Attendants were altered on work 
value grounds and a new nexus for future wage move- 
ments was approved for Kwinana and Muja Power 
Stations. 

The Union then had discussions with the respondent as 
to the effects of the decision (66 WAIG 538) on the 
classifications of boiler controller, turbine driver, unit 
auxiliary attendant and auxiliary plant attendant at 
Bunbury Power Station. 

However, after lengthy negotiations, joint Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia and State Energy Commission 
inspections, the parties were unable to agree on the 
implementation of the decision at Bunbury Power 
Station and the matters now fall for determination by the 
Commission. 

In opening his case Mr Keegan stated the position as 
follows:— 

Today a boiler controller and turbine driver at the 
Bunbury station receives just $9.80 per week more 
than an auxiliary plant attendant, that being the 
junior position at the Muja or Kwinana power 
stations if both employees or both classifications 
have served for three years and are in their fourth 
year of service. 

The situation that has developed following the 
issuing of the interim order means that a boiler 
controller and a turbine driver on commencement 
within that classification receives the sum of $6.60 
per week less than a first year APA or trainer at 
Kwinana or Muja. In their third year of service the 
senior operators at Bunbury by award prescription 
are paid the sum of $3.10 per week less than the most 
junior operator or trainee with the same period of 
service at Kwinana and Muja. I must correct that 
statement, sir: I doubt very much whether there 
would be any trainees in their third year of service 
but there certainly would be a number of APAs. 
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The essence of the Union's case is that the mode of 
operation of the Bunbury Power Station has altered sub- 
stantially over fairly recent times which in turn has 
considerably increased the responsibilities of the 
classification here concerned. 

In simplistic terms the station was used as a base load 
station whereas now the station is on hot standby to take 
up extra system load should it be required due to high 
demand or if a generating malfunction occurs at 
Kwinana or Muja Power Stations. 

The great emphasis now is the speed at which the units 
can be brought up to full operating condition to take up 
the required load thus preventing or at least shortening 
power loss to consumers. 

To use Mr Keegan's words:— 
On the other hand, members at Bunbury have 

reacted very badly to the allegation that there have 
been no changes to their duties and responsibilities. 
They know that whilst there has been no addition to 
plant at the Bunbury Power Station their 
responsibilities and work requirements have 
increased considerably. I do not think it would be 
unfair if I was to today describe Bunbury as an 
emergency power station that may be, and often is, 
called upon to go from zero to full production in a 
very short time. As an example, fairly recently our 
shop steward, Lance McSweeney who will later give 
evidence in this case, whilst eating his lunch at 12 
noon received a call from his charge engineer to the 
effect that plant was needed urgently and by 12.50 
p.m., just 50minutes after the call, eight boilers had 
been brought up to pressure and put on load, four 
turbines had been run up to speed and within 50 
minutes the station was well on its way to producing 
its near maximum capacity. As a former boiler 
controUer at the Bunbury Power Station I can 
understand probably better than most the pressure 
and strains of run-ups at this speed placed upon all 
the shift operators. Mr McSweeney, an operator at 
Bunbury for more than 30 year, will later in these 
proceedings testify that due to the alteration in the 
mode of operation and power demands there have 
been significant changes in their duties and 
responsibilities. 

and Mr McSweeney, a boiler controller at Bunbury for 
approximately 27 years, described the changes as 
follows:— 

Do you agree that there have been very significant 
changes in the mode of operation and if yes why and 
if no why not? — Yes, there have been significant 
changes in the method of operation inasmuch as in 
years gone by it was the accepted thing you had to 
work. Your boilers were usually on range and your 
main function was to watch your gauges, watch 
your boilers and take correct logs and in general 
carry out your duties as boiler controller. Over the 
latter years we have come to be a stand-by station 
and we can be on stand-by for anything up to two, 
three maybe four days and all we do is flash the 
boilers up and bring them up to pressure. If some- 
thing out of the ordinary occurs in the system you 
can be asked to bring the four boilers up, or eight 
boilers, whatever is required of you, as fast as we 
can get them up within safety factors. Our method 
of work has changed along those lines, that we no 
longer have a set pattern of work. When the system 
requires us we are expectd to get there as fast as we 
can and most times this is carried out safely and 
efficiently. 

Mr R.L. Smith during evidence given for the respondent 
confirmed the nature of the operation at Bunbury Power 
Station saying:— 

What is the status of Bunbury in this system? — 
Bunbury is an old station very close to my heart; it is 
a declining station and today is used mainly for 

stand-by duty, for bringing plant on load sometimes 
by plan and sometimes by demand — quick 
demand, as we have already heard — to assist in 
meeting the system loads. It may stand idle for some 
days at a time. 

I agree with Mr McSweeney that when the flag 
drops and we are told to get all our plant on as 
quickly as possible all the skills that have been 
learned over the many years are brought out and I 
have to acknowledge — I gladly acknowledge the 
fact that Mr McSweeney would be, if not one of the 
best, possibly the best operator we have at Bunbury 
Power Station now because of his long experience 
there. I have no particular concern about him not 
being able to bring that plant on safely and quickly 
and I certainly add my commendation to him on 
that particular occasion and there have been others 
and there will be more. Mr McSweeney is one of the 
most senior operators we have left at the power 
station now due to retirements and other transfers. 
Some of our lesser experienced operators may have 
a bit to learn because they have not been faced with 
this mode of operation yet. Mr McSweeney has been 
through this once before when Bunbury became a 
low key station back in the early 70s long before the 
Arabs decided to put the price of their oil up. I was 
not there then but Bunbury was a standby station 
and did about much the same sort of duty as it is 
doing now. So there would be operators at Bunbury 
now who have not been faced with this quite as 
much as Mr McSweeney has but with a man of his 
calibre there — and he has trained many of these 
people we have now — I do not really have much 
concern about their ability to train on. 

Mr Dunstan: Yes. I would agree with that but in 
respect of the question it was: Has there been any 
change there warranting compensation? — I cannot 
really see it. Providing an operator is fully 
competent as he would be having worked at that 
power station for a few years (probably many years) 
that skill which he has would be enough to be able to 
operate that plant as we now want it. It is a different 
mode of operation and these skills will have to be 
sharpened up if they are not already sharp. 

The Commission accepts that changes in duties for 
boiler controllers and turbine drivers have been minimal 
as the respondent claims. 

However, it is plain from the evidence given that the 
change to the mode of operation of the station and its 
vital importance to the continued operation of the entire 
system, when difficulties occur elsewhere in the system, 
have measureably increased the responsibilities of the 
classifications under review. 

In the result the Commission has concluded that the 
increase awarded to Unit Attendant Grade 2 should be 
applied to the classifications of boiler controller and 
turbine driver and further that the classifications of unit 
auxiliary attendant and auxiliary plant attendant should 
be adjusted to maintain their present relativity with those 
classifications. This is consistent with the Commission's 
earlier decision. 

Finally, Mr Keegan argued for alterations to the 
classification structure which was opposed by the 
respondent. 

On the material presented the Commission is not 
prepared to interfere with the present structure which the 
respondent has shown is quite workable and satisfactory 
to its Bunbury operation. 

The parties are directed to confer with a view to 
reaching agreement upon an appropriate schedule to 
reflect this decision. 
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ENGINEERING TRADES (Government). 
Award Nos. 29, 30, 31 of 1961 and 3 of 1962. 

TOOL AND MATERIAL STOREMEN 
(Education Department). 
Award No. 24 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 99 and 101 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch, Applicant 
and Minister for Education and Others, 
Respondents. 

Before the Commission in Court Session. 
Chief Commissioner B.J. Collier, 

Senior Commissioner G.G. Halliwell, 
and Mr Commissioner I.E. Gregor. 

The 12th day of June 1986. 

Dr J. Crouch on behalf of the Applicant. 
Mr J. Radisich on behalf of the Respondents. 

Reasons for Decision. 
THE CHIEF COMMISSIONER: These are applications 
by the Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
Australian Branch for variations to the Engineering 
Trades (Government) Award 1967 and the Tool and 
Material Storemen (Education Department) Award 
1975, concerning compassionate leave. The Union seeks 
to extend the existing clauses in the awards so that leave 
may be granted on the death of parents-indaw and to 
delete the restriction that deaths must occur within 
Austraha before any compassionate leave becomes 
available, although the formal application in matter No. 
101 of 1986 did not include parents-in-law. 

The main thrust of the Union's argument in support of 
the claims was that the Commission in Court Session had 
ratified similar amendments to a number of awards in the 
State Energy Commission in March 1985 after agreement 
had been reached between the parties. That agreement 
had been reached after the involvement of the Office of 
Industrial Relations and the State Treasury and central 
to the discussions was that after the State Energy 
Commission awards had been amended action would 
then be taken to amend other awards in the public sector. 
Support for this contention was said to be contained in a 
letter from the Treasury to the Office of Industrial 
Relations which was tendered to the Commission. The 
letter covered estimated costs on an "upper limit" basis 
if the improved conditions were applied to all govern- 
ment wages staff and reflected lost productive time 
rather than additional cost payment. 

The Union also tendered the transcript of the State 
Energy Commission cases which recorded Dr Crouch for 
the Union saying — 

It has to be said that in the discussions which have 
taken place it has been recognised that this would 
not be the only area in which the awards would be 
amended in like manner. The Unions would come 
back to the Commission seeking to amend other 
government awards in the same terms as those which 
are currently before the Commission (page 4 
Transcript). 

And Mr Dwyer, appearing for the Minister for 
Industrial Relations remarking — 

... I do not think there is any doubt that it will 
give rise to flow-ons — how quickly is another 
question ... I think you can safely assume that it is 
an infinitesimal consideration in terms of overall 
labour costs, although it might be large in terms of 
what the corner shopkeeper considers to be a large 
wages bill (page 11 Transcript). 

In short, we understood the Union to be saying that 
when agreement was reached on the merits of the State 
Energy Commission variations the agent for the Govern- 
ment was well aware that the agreement was an "in 
principle" one for all government wages employees and 
we find it difficult to reach any other conclusion in view 
of evidence led in support of the claim. 

The respondents now oppose the applications on 
merit..The Commission was told that bereavement leave 
for government wages employees fell into three 
categories. First, those employees who received com- 
passionate leave by virtue of administrative instruction, 
those who were covered by awards which reflected that 
administrative instruction and lastly those who were 
covered by awards which provided more favourable 
conditions than the administrative instruction. In the 
respondents view only a minority of awards provided 
better conditions than those contained in the 
administrative instruction and it was suggested that even 
some of those came about by a misconception by 
Johnson C. to which attention had been drawn by Cort 
S.C. when he refused to include "in-laws" in govern- 
ment building trades awards in November 1981 (Decision 
4 November 1981). Only the State Energy Commission 
awards which were amended last year and the National 
Building Trades Construction Award provided for leave 
in the event of a death outside Australia. 

When the State Energy Commission awards were 
amended last year the Commission in Court Session was 
satisfied that the changes could be processed under Wage 
Principle II so there is no doubt that the cost implications 
of flow-on to the awards now under review were then 
considered. There is no impediment, therefore, to the 
approval of the amendments now sought because of the 
Wage Principles. 

Is there merit then in the union's applications? Viewed 
in absolute terms we consider that there is an insufficien- 
cy of evidence before the Commission for this bench to 
decree that the amendments sought are warranted. The 
case was far too limited in its consideration of the 
question for a decision to be made on the intrinsic merits 
of the claims. It is quite conceivable that the death of a 
relative either in or outside Australia might provide good 
reason for the absence of an employee from his work. 
Yet this might not be so in every instance and automatic 
leave on all occasions might simply not be fair to an 
employer, especially if it involved him in costs as well as 
inconvenience. 

However, when applying the provisions of section 26 
of the Act to the case, it is difficult to conclude other 
than that the Government has been "hoist on its own 
petard". There is neither rhyme nor reason for some 
segments of the Government's wages workforce to 
receive compassionate leave upon the death of "in-laws" 
and for other segments to be refused. It is not just the 
"one-off" situations of better conditions obtaining in a 
State Instrumentality but in this case it extends to 28 
awards covering a wide area of government activity. In 
all the circumstances we would approve the variations as 
they apply to "in-laws". 

As for the extension of the award to cover deaths 
occurring outside of Australia there is no doubt that the 
current "standards" in the public sector awards restricts 
the leave to deaths within the nation. This seems to be the 
case elsewhere in Australia both in the public and private 
sectors. We do not consider that the decision to extend 
the leave to State Energy Commission employees for 
deaths occurring outside Australia is sufficient to 
warrant a flow of this condition across the public sector 
as a matter of merit, notwithstanding the discussions 
which took place last year. Accordingly, we would refuse 
this part of the claims. 

The minutes of the proposed orders will now issue. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 99 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and Board 
of Management, Princess Margaret Hospital and 
Others, Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr J. Radisich on behalf of the respondents, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engineering Trades (Government) 
Award Nos. 29, 30, 31 of 1961 and 3 of 1962 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
date hereof. 

Dated at Perth this 12th day of June 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add new Clause 29.— 

Compassionate Leave as follows: 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
6. Contract of Service. 
7. Higher Duties. 
8. Under-Rate Employees. 
9. No New Designations. 
10. No Reduction. 
11. Apprentices. 
12. Hours of Duty. 
13. Overtime. 
14. Shiftwork. 
15. Payment of Wages. 
16. Special Rates and Provisions. 
17. Car Allowance. 
18. Fares and Travelling Allowances. 
19. Distant Work — Construction. 
20. District Allowances. 
21. Holidays. 
22. Annual Leave. 
23. Sick Leave. 
24. Long Service Leave. 
25. Shop Stewards. 
26. Notice Boards. 
27. Right of Entry. 
28. Board of Reference. 
29. Compassionate Leave. 

First Schedule — Wages. 
Second Schedule — List of Respondents. 

2. Clause 29.—Compassionate Leave: Add new clause 
as follows:— 

29.—Compassionate Leave. 
(1) An employee (other than a casual employee) 

shall, on the death within Australia of a wife, 
husband, father, mother, father-in-law, mother-in- 
law, brother, sister, child or step-child be entitled, 
on notice, to leave up to and including the day of the 
funeral of such relation and such leave shall be 

without deduction of pay for a period of not 
exceeding the number of hours worked by the 
worker in two ordinary working days. Proof of such 
death shall be furnished by the employee to the 
satisfaction of the employer. 

(2) Payment in respect of compassionate leave is 
to be made only where the employee otherwise 
would have been on duty and shall not be granted in 
any case where the employee concerned would have 
been off duty in accordance with his roster, or on 
long service leave, annual leave, sick leave, workers' 
compensation, leave without pay, holiday, or a 
special day off. 

(3) For the purposes of this clause, the words 
"wife" and "husband" shall include a person who 
lives with the employee as a de facto wife or 
husband. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 101 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and Minister 
for Education, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr J. Radisich on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Tool and Material Storemen (Education 
Department) Award No. 24 of 1974 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the date 
hereof. 

Dated at Perth this 12th day of June 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 16.—Compassionate Leave: Delete this clause 
and insert in lieu:'— 

16.—Compassionate Leave. 
(1) A worker, other than a casual worker, shall, 

on the death within Australia of a wife, husband, 
father, mother, father-in-law, mother-in-law, 
brother, sister, child or step-child be entitled, on 
notice, to leave up to and including the day of the 
funeral of such relation and such leave shall be 
without deduction of pay for a period of not 
exceeding the number of hours worked by the 
worker in two ordinary working days. Proof of such 
death shall be furnished by the worker to the 
satisfaction of the employer. 

(2) Payment in respect of compassionate leave is 
to be made only where the worker otherwise would 
have been on duty and shall not be granted in any 
case where the worker concerned would have been 
off duty in accordance with his roster, or on long 
service leave, annual leave, sick leave, workers' 
compensation, leave without pay, holiday, or a 
special day off. 

(3) For the purposes of this clause, the words 
"wife" and "husband" shall include a person who 
lives with the worker as a de facto wife or husband.. 
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GLASSFIBRE REINFORCED CEMENT. GAOL OFFICERS". 
Award No. A24 of 1984. Award No. 12 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1078 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Munsel and McLeish 
Pty Ltd, Respondent. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Glassfibre Reinforced Cement Award 
No. 24 of 1984 be varied in accordance with the 
following Schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the date hereof. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 91 of 1986. 

Between Hon Minister for Prisons, Applicant and 
Western Australian Prison Officers' Union of 
Workers, Respondent. 

Order. 
HAVING heard Mr G. Bull on behalf of the applicant 
and Mr D.J. Cloghan on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2 March 1984 have 
been complied with, and by consent, hereby orders — 

That the Gaol Officers' Award No. 12 of 1968 be 
varied in accordance with the following Schedule 
with effect from the first pay period commencing on 
or after the 1st day of September 1985. 

Dated at Perth this 9th day of June 1986. 

(Sgd.) J.F. GREGOR, 
Dated at Perth this 21st day of May 1986. [L.S.] Commissioner. 

(Sgd.) O.K. SALMON,   
[L.S.] Commissioner. 

Schedule. 
1. Clause 10.—Hours of Duty: Delete subclause (3) 

  and insert in lieu: 
(3) The ordinary hours shall be worked with two 

hours of each week's work accruing as an entitle- 
Schedule. ment to Accrued Days Off. 

Clause 6.—Overtime: Delete subclause (8) of this 
clause and insert the following in lieu: 

(8) Meal Money: Where an employee without 
being notified on the previous day, has to continue 
working after the usual ceasing time for more than 
two hours he shall be paid $4.25 for a meal. Any 
employee required to work a further four hours' 
overtime shall be paid a further $4.25. 

If an employee pursuant to notice has provided a 
meal or meals and is not required to work overtime 
he shall be paid $4.25 for each such meal provided 
and not required. 

The provisions of this subclause do not apply to 
any employee who lives in the locality in which the 
place of work is situated in respect of any meal for 
which he can reasonably go home. 

GOVERNMENT RAILWAYS LOCOMOTIV E 
ENGINEMKN'S. 

Award No. 13 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 396 of 1986. 

Between the West Australian Locomotive Engine 
Drivers' and Firemen's and Cleaners' Union of 
Workers, Applicant and the Western Australian 
Government Railways Commission, Respondent. 

Order. 
HAVING heard Mr L. Young on behalf of the applicant 
and Mr R.G. Horton on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Government Railways Locomotive 
Enginemen's Award No. 13 of 1973 be varied in 
accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after 9 May 1986. 

Dated at Perth this 19th day of May 1986. 

[L.S.] 
(Sgd.) O.K. SALMON, 

Commissioner. 
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Schedule. 
Clause 23.—District Allowance: Delete paragraph (1) 

subparagraphs (i) to (ix) inclusive and insert in lieu 
thereof:— 

23.—District Allowance. 
(1) District Allowances as specified below, shall 

be paid to workers stationed at — 

Per Week 
Married Single 

$ $ 
(i) Carrabin to Boulder 14.09 7.04 

Except the following 
where the allowance 
shall be:— 
Kalgoorlie 4.18 2.09 
Boulder 4.18 2.09 
Koolyanobbing 14.09 7.04 

(ii) Northwards of 
Kalgoorlie 28.18 14.09 

(iii) Norseman 8.36 4.18 
Salmon Gums 28.18 14.09 
Esperance 4.18 2.09 

(iv) Pindar to Meekatharra 28.18 14.09 
(v) Perenjori, Koorda, 

Mukinbudin and 
Kalannie 14.09 7.04 

(vi) Amery 8.36 4.18 
(vii) Kulja and Beacon 28.18 14.09 
(viii)Mullewa and Miling 4.18 2.09 
(ix) Eneabba 14.09 7.04 

IRON ORE PRODUCTION AND PROCESSING 
(HHP Minerals Limited). 
Award No. 22 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 336 of 1986. 

Between BHP Minerals Limited, Applicant and the 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Others, 
Respondents. 

Order. 
HAVING heard Mr R.G. Woodward on behalf of the 
applicant; Mr N. Cinquina on behalf of the Australian 
Workers' Union, West Australian Branch, and Mr A.J. 
Marks on behalf of the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, and by 
consent, the Commission in Court Session, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders ■— 

That the Iron Ore Production and Processing 
(BHP Minerals Limited) Award No. 22 of 1981 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 6th day of November 1985. 

Dated at Perth this 30th day of May 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 3.—Area and Scope: Delete subclause (3) (a) 

and insert in lieu:— 
(a) BHP Steel International Group at Kwinana. 

2. Clause 11.—Hours: Delete subclause (1) (a) (v) and 
insert in lieu:— 

(v) During each consecutive 28 days work cycle, 
one week day, known as a leisure day off 
(EDO) shall accrue. Such LDO shall be taken in 
accordance with a mutually agreed roster. 

Delete subclause (2) (a) (v) and insert in lieu:— 
(v) During each consecutive 28 days work cycle, 

one week day, known as a leisure day off 
(LDO) shall accrue. Such LDO shall be taken in 
accordance with a mutually agreed roster. 

Delete subclause (3) (a) (iv) and insert in lieu:— 
(v) During each consecutive 28 days work cycle, 

one week day, known as a leisure day off 
(LDO) shall accrue. Such LDO shaU be taken in 
accordance with a mutually agreed roster. 

3. Clause 36.—Mess Personnel: Delete subclause (2) 
(c) and insert in lieu:— 

(2) (c) During each consecutive 28 days work 
cycle, mess employees shall accrue one leisure day 
(LDO). Such LDO shall be taken in accordance with 
a mutually agreed roster. 

4. Clause 17.—Compassionate Leave: In addition to 
subclause (3) (a) insert in lieu:— 

Such provision shall also apply to the situation 
when a worker's spouse or dependant child becomes 
seriously ill and it becomes necessary for the worker 
to leave site to attend that relative. 

5. Clause 24.—Annual Leave: Delete subclause (16) 
(b) and insert in lieu:— 

(i) Where a worker elects to travel to Perth by 
means other than air, he may, when going on 
leave, claim a cash equivalent towards out of 
pocket travel expenses up to the value of the 
return air ticket(s) provided in paragraph (e) (i) 
and (iii). 

(ii) Where a worker elects to take a cash equivalent 
as travel assistance to a destination other than 
Perth, the payment will be made as taxable 
income and recorded on the employee's group 
certificate, and tax instalment deductions will 
be retained from such payments. 

For the purpose of travel assistance, a "dependant" 
means:— 
(iii) the worker's spouse or de facto spouse, 
(iv) the dependant children under 16 years of age, 

and 
(v) his children 16 years of age or more who are 

bonafide full time students and who are wholly 
dependent on him, 

(vi) his children 16 years of age or more and under 
18 years of age who are not students, where the 
worker has produced satisfactory proof to the 
employer of such children's inability to obtain 
employment in the area and as such are wholly 
dependent on him. 

(vii) But a dependant is not a dependant for the 
purposes of this clause unless the dependant is 
resident with the worker on site or is a 
dependant student for whom the travel 
assistance is to enable the family to take 
holidays together. 

6. Clause 25.—Sick Leave and Accident Sickness 
Benefit Plan: Subclause (1) delete the words "60 
ordinary hours" and insert the words "80 ordinary 
hours". 

Insert subclause (10) (c):— 
(10) (c) The employer reserves the right to require 

any employee claiming benefits under this subclause 
to undergo a medical examination, at the expense of 
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the employer by a doctor mutually agreed upon 
between the employer, the relevant state union and 
the employee concerned. 

Subclause (10) change existing (c) to (d). 
7. Clause 26.—Long Service Leave: Delete subclause 

(7) and insert in lieu-:— 
(7) The leave to which a worker is entitled or 

deemed to be entitled is:— 
(a) 13 weeks' leave after 10 years' service. 

(After initial service of five years, long 
service leave may be taken pro rata on the 
above basis for each year of service 
between five and 10 years.) 

(b) 13 weeks' leave after a further 10 years 
service. 

(c) 13 weeks' leave after each seven years' 
service completed thereafter. 

In subclause (12) (c) delete the words "two periods" 
and insert "three periods". 

In subclause (11) delete existing provision and insert in 
lieu:— 

(11) A worker who proceeds on or is deemed to 
have commenced long service leave shall be paid for 
the period of the leave the wage prescribed in Clause 
35.—Wages and applicable to him immediately 
prior to the commencement of the leave together 
with such service pay as applied to him under 
Schedule "B" and a loading of 20 per cent of the 
ordinary wage prescribed in Clause 35.—Wages for 
the period of leave, provided that if such worker 
does not resume employment with the same 
employer immediately following that leave such 
loading moneys shall be returned to the employer, 
or may be deducted from moneys owing to the 
worker upon the termination of his employment. 

8. Clause 32.—Grievances and Disputes: Insert a new 
subclause (4):— 

(4) Where an employee who represents a union is 
required by the employer to discuss an industrial 
matter outside his normal working hours, such 
employee shall be released from work for an 
equivalent period of time at a mutually convenient 
date. 

9. Clause 33.—Special Rates and Provisions: 
Subclause (1) (a) insert additional provision (viii):— 

(viii)Working with an explosive powered tool will be 
paid at the rate of 14 cents per hour in addition 
to rates prescribed elsewhere in this Award. 

Subclause (2) (c) delete and insert in lieu:— 
(c) Tradesmen and their assistants engaged on 

repairs to all ore handling equipment, machinery or 
plant in the quarry shall whilst so engaged, be paid 
an allowance of 47 cents per hour. 

Subclause (2) (e) delete. Re-number (f) to (e), (g) to (f) 
and (h) to (g). 

^ Subclause (2) (f) (iii) delete the words "Electrical 
fitters" and insert "Electrical and metal tradesmen". 

Insert subclause (2) (h):— 
(h) Where a boilermaker is required to wear a full 

suit of protective clothing in the performance of 
particular work, such person shall be paid a special 
rate of 47 cents per hour in addition to the normal 
rate when so occupied. 

Subclause (3) (h) (i) delete the words "two sets" and 
insert "three sets". 

Insert subclause (3) (h) (iv):— 
(iv) A working jacket will be provided on a personal 

basis and will be replaced upon receipt by the 
employer of the original issue when, because of 
wear and tear it no longer fulfills its purpose. 

Subclause (3) (i) delete existing provision and insert in 
lieu:— 

(i) A worker required to work in a power station 
shall, in addition to any other allowance pre- 

scribed in this clause receive an allowance of 47 
cents per hour for each hour worked. 

Insert a new subclause (3) (n):— 
(n) Fire department personnel will receive an 

allowance of 66 cents per hour for all hours worked. 
Such allowance is payable while the employer 
requires fire department personnel to carry paging 
devices and attend all emergency calls while they are 
on site. In addition recipients of such allowance will 
relieve the Fire Officer for short periods without 
payment of any additional allowance. 

Subclause (3) General — insert (3) (o):— 
(o) Percussion Tools: A worker shall be paid an 

allowance of 14 cents per hour when working a 
pneumatic rivetter of the percussion type and other 
pneumatic tools of the percussion type. 

10. Clause 35.—Wages: Delete this clause and insert in 
lieu:— 

35.—Wages. 
Part A. 

The following shall be the minimum wages 
payable to workers bound by this Award:— 

1. Adult wage per week (38) hours $ 
(a) Quarrying, Crushing, Storage 

and Loading 
Drill bit sharpener 297.50 
Tractor, Front-end Loader, 
Grader Scraper, Dozer 
Operator/Driver and Backhoe 
Operator 
Up to 15 bhp 305.60 
More than 15 and up to 50 bhp 307.40 
More than 50 and up to 
100 bhp 319.60 
More than 100 and up to 
250 bhp 323.50 
More than 250 and up to 
500 bhp 340.30 
More than 500 bhp 347.20 
Mine grader operator 340.30 
Heavy Duty Ore and Mullock 
Truck 
50 tonnes capacity 321.80 
More than 50 tonnes capacity 333.30 
Laboratory Assistant 319.60 
Laboratory sample preparer 302.50 
Laboratory sampler 293.50 
Machine Drillman 
Grade 1 340.30 
Grade 2 317.30 
Grade 3 307.40 
Ore Handling Equipment 
Operator 
Grade 1 319.60 
Grade 2 301.20 
Grade 3 293.30 
Powder Monkey 315.80 
Quarry Labourer 293.30 
Shovel Driver 
416 cubic yards and not more 
than seven cubic yards 340.30 
Over seven cubic yards and 
Demag excavator 353.10 
Shovel Greaser 297.50 

(b) Township and Plant Services 
Gardener (appointed as such) 301.20 
Janitor 293.30 
Swimming Pool Attendant 305.60 
First Aid Attendant 317.30 

(c) Maintenance 
Automotive Electrical Fitter 356.20 
Brush Hand 293.30 
Carpenter and Joiner 356.20 
Electrical Fitter 356.20 
Electrical InstaUer 356.20 
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$ 
Electrician — Special Class 382.80 
Electrician — Tradesman 
Electronics 375.00 
Fitter, Fitter and Turner 356.20 
Fitter — Refrigeration 356.20 
Instrument Maker and or 
Repairer 373.20 
Machinist First Class 
(Engineering) 356.20 
Motor Mechanic 356.20 
Painter 356.20 
Plumber 356.20 
Rigger (certificated) 341.60 
Rigger (permitted) 330.90 
Tradesman — boilermaking 356.20 
Tradesman — steel construction 356.20 
Electrician's, Tradesman or 
Linesman's Assistant 293.30 
Welder First Class 356.20 
Sheet Metal Worker 356.20 
Panel Beater 356.20 
Lube Bay Service Man 297.50 
Vehicle Tyre Fitter 297.50 
Belt Repairer — appointed as 
such 340.30 
Heavy Equipment Tyre Fitter 315.60 

(d) Mechanical Handling 
Equipment 
Forklift Driver (Lifting 
Capacity) 
Not more than 10 000 lb 307.40 
More than 10 000 lb 315.80 
Crane Drivers 
Restricted Ticket 315.30 
Unrestricted Ticket 353.10 
Motor Vehicle Drivers 
(Capacity) 
Up to two tonnes 305.60 
More than two tonnes and up 
to five tonnes capacity 310.80 
More than five tonnes and up 
to 10 tonnes capacity 317.30 
More than 10 tonnes 321.80 
Up to 20 seater bus 305.60 
More than 20 seater bus 321.80 
Articulated Truck Driver 
10 tonnes capacity or less 331.50 
More than 10 tonnes capacity 335.40 
Water Truck Driver 
10 tonnes capacity or less 331.50 
More than 10 tonnes capacity 335.40 
Garbage collector driver 321.80 
Double articulated truck driver 339.10 
Machinery Float Driver 345.30 

(e) Engine Driver 
Driver of suction gear or other 
internal combustion engines — 
250 bhp or over (including 
allowances) 353.10 
Power house greaser 297.50 

(f) Miscellaneous 
Labourer not elsewhere 
included 285.80 
Storeman, Grade I 319.20 
Storeman, Grade II 311.20 
Storeman, Grade III 299.50 
Workers loading and/or 
unloading vessels including into 
wharf shed — not including 
iron ore 292.00 

(g) Leading Hand 
In addition to the appropriate 
margin prescribed in this clause 

a leading hand shall be paid an 
allowance of: 

(i) If placed in charge of not 
less than two and not more 
than five other workers, or 
if otherwise appointed as 
such — 

(ii) If placed in charge of six 
and not more than 10 other 
workers, or if otherwise 
appointed as such — 

(iii) If placed in charge of 11 
and not more than 20 other 
workers, or if otherwise 
appointed as such — 

(iv) If placed in charge of more 
than 20 other workers, or 
if otherwise appointed as 
such — 

Acting Foreman — A worker 
appointed acting foreman, shall 
be paid in addition to the 
appropriate margin for his 
classification prescribed in this 
clause an allowance of — 

(h) A mobile plant operator/driver 
who is appointed to train heavy 
mobile equipment 
operator/drivers (i.e. Dozer, 
Front End Loader, Scraper, 
Grader, Forklift, or Ore and 
Mullock Truck) shall for the 
time spent in such training be 
paid a margin of $8.60 per week 
in addition to the appropriate 
margin for his classification. 

(i) (i) Apprentices — (Wages per 
week): An apprentice shall 
be paid a percentage of the 
fitters' award rate in 
accordance with the 
following scale:— 
Five Year Term 
First year 
Second year 
Third year 
Fourth year 
Fifth year 
Four Year Term 
First year 
Second year 
Third year 
Fourth year 
3 Vi Year Term 
First six months 
Next year 
Next following year 
Final year 
Three Year Term 
First year 
Second year 
Third year 

NOTE: Wherever Clause 35 is 
referred to elsewhere in this 
Award it shall mean the above, 
Part A, only. 

Part B. 
[i) (ii) In addition to the 

appropriate wage, 
apprentices shall receive the 
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following percentage of the 
district allowance where 
applicable:— 
Five Year Term % 
First year 37 
Second year 53 
Third year 72 
Fourth year 95 
Fifth year 100 
Four Year Term 
First year 40 
Second year 72 
Third year 95 
Fourth year 100 
3 Vi Year Term 
First six months 40 
Next year 72 
Next following year 95 
Final year 100 
Three Year Term 
First year 50 
Second year 95 
Third year 100 

(j) Tool Allowances. 
(i) The tool allowance shall be payable 

as an all purpose amount at the rate 
of $7.80 per week to all mechanical, 
electrical tradesmen and building 
tradesmen. 

(ii) This allowance includes an amount 
for the purpose of enabling the 
workers to insure their tools against 
loss or damage by theft or fire. This 
allowance shall not be paid where 
the employer supplies the workers 
with all necessary tools kept in 
suitable condition for the 
performance of his work. A worker 
who fails to provide all such tools 
when required shall be guilty of 
breach of this Award and shall not 
be entitled to the tool allowance 
prescribed above until he complies 
with this provision. 

(k) Construction Allowance: A disabilities 
allowance of $5.00 per week shall be paid 
to workers when employed on construc- 
tion work. This allowance does not apply 
to workers employed in a shop. 

(1) Casual Workers: A casual worker shall be 
paid 20 per cent of the ordinary rate in 
addition to the ordinary rate for his class 
of work. 

(m) Shift Tradesman: A "shift tradesman" (as 
defined) shall be paid a margin of $10.30 
per week in addition to the appropriate 
margin for his classification. 

(n) Experienced Tradesman's Allowance: A 
qualified tradesman shall, after 12 
months' continuous service with the 
employer, be paid an all purpose allow- 
ance of $5.60 per week which shall be 
increased to $10.20 per week after a 
further 12 months' continuous service. 

(o) An electrical tradesman who, in addition 
to satisfactorily completing an apprentice- 
ship to his trade holds by external 
examination a current "A" or "B" 
Licence issued pursuant to the State 
Energy Commission Act shall be paid an 
allowance of $11.00 per week. An 
electrical tradesman who holds an 
electrical installers licence shall be paid 
$11 .(X) per week in addition to his base rate 
in any week when required to use such 
licence. Electrical tradesmen holding a 

restricted licence shall receive 50 per cent 
of the allowance referred to in this sub- 
clause per week. 

(p) A plumber who, in addition to satisfac- 
torily completing an apprenticeship to his 
trade, holds by external examination 
registration issued pursuant to the Metro- 
politan Water Supply, Sewerage and 
Drainage Act shall be paid an allowance of 
$13.(X) per week. 

(g) Certificated Operator's Allowance: An 
employee who is either:— 

(i) A certificated Shovel Operator, or 
(ii) A certificated Crane Operator, or 
(iii) A certificated Power House Engine 

Driver shall be paid a certificated 
operator's allowance of:— 

(aa) After 12 months' con- 
tinuous service in that 
classification a rate of $5.60 
per week as an all purpose 
payment. 

(bb) After two years' continuous 
service in that classification 
a rate of $10.20 per week as 
an all purpose payment. 

Schedule "B" Service Payments: Delete subclause (1) 
and insert: 

(1) Subject to the provision herein contained, 
each adult employee shall, in addition to payments 
otherwise due to him under this Award, be paid 
service pay as follows:— 

Per Week 
$ 

After three months' continuous service 23.30 
After six months' continuous service 32.40 
After 12 months' continuous service 40.50 
After 18 months' continuous service 46.20 
After two years' continuous service 55.10 
After three years' continuous service 59.90 
After four years' continuous service 65.80 
After five years' continuous service 71.50 
After six years' continuous service 75.20 
After seven years' continuous service 81.00 
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LICENSED ESTABLISHMENTS 
(Retail and Wholesale). 
Award No. 23 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1024 of 1984. 

Between the West Australian Shop Assistants and Ware- 
house Employees' Industrial Union of Workers, 
Perth, Applicant and Burns Philp Company 
Limited and Others, Respondents. 

Order. 
HAVING heard Mr R.E. Archer on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Licensed Establishments (Retail and 
Wholesale)" Award No. 23 of 1977 as varied, 
consolidated and varied be further varied in accor- 
dance with the following schedule and that such 
variation shall have effect as from the beginning of 
the first pay period commencing on or after the 20th 
day of March 1985. 

Dated at Perth this 30th day of May 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Meal Times and Meal Allowance 

(1) Part 1 — Retail Establishments: Delete the 
amount of $3.80 appearing in subclause (2) of this 
part of this clause and insert in lieu the amount of 
$4.10. 

(2) Part II — Wholesale Establishments: Delete 
the amount of $3.80 appearing in subclause (3) of 
this part of this clause and insert in lieu the amount 
of $4.10. 

MEAT INDUSTRY (Government). 
Award No. A44 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 372 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Western Australian 
Meat Commission Marketing Division and Others, 
Respondents. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr B. Arlow on behalf of the respondents, and 
by consent, the Commission in Court Session, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Meat Industry (Government) Award No. 
A44 of 1981 be varied in accordance with the follow- 
ing Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 29th day of May 1986. 
By the Commission in Court Session. 

(Sgd.)B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add the following 

clauses: 
30. Trade Union Training Leave. 
31. Leave to Attend Union Business. 
32. Deduction of Union Subscriptions. 

2. Clause 30.—Trade Union Training Leave: Add the 
following: 

30.—Trade Union Training Leave. 
(1) Subject to the provisions of this Clause: 

(a) The employer shall grant paid leave of 
absence to employees who are nominated 
by their union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 
excess of five days and up to 10 days may be granted 
in any one calendar year provided that the total 
leave being granted in that year and in the subse- 
quent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38-hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the 
provisions of subclause (1) of this clause is subject to 
the operation of the organisation not being unduly 
affected and to the convenience of the employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the authority 
which is conducting the course. 

(7) A qualifying period of 12 months in Govern- 
ment employment shall be served before an 
employee is eligible to attend courses or seminars of 
more than a half day duration. An employer may, 
where special circumstances exist, approve an 
application to attend a course or seminar where an 
employee has less than 12 months Government 
Service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

3. Clause 31.—Leave to Attend Union Business: Add 
the following: 

31.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee, 
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(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a union nominated representative 
of the employees is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who as a union nominated representative 
of the employees is required to attend joint 
union/management consultative 
committees or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved, 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid leave 
to attend union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

4. Clause 32.—Deduction of Union Subscriptions: 
Add the following: 

32.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscrip- 

tions as equal amounts each day period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the employer 
requires a standard procuration form, that form 
shall be used. 

(3) Where required by the employer or union, the 
Union Secretary, or person acting in his/her stead, 
shall countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction 
of subscriptions from the first full pay period 
following receipt of a completed Payroll Deduction 
Authority form and continue deducting throughout 
the employee's period of employment, except as 
provided in subclause (5) of this clause or until the 
authority is cancelled in writing by the employee; 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union sub- 
scriptions in accordance with the rules of the Union, 
the Union shall notify the employer in writing of the 
level of union subscription to be deducted. The 

employer shall implement any change to union sub- 
scriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fees, 
arrears, levies or fines are not the responsibility of 
the employer. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or 
as a result of an employee not being entitled to 
wages sufficiently to cover the subscription, it shall 
be the employee's responsibility to settle the out- 
standing amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay 
on termination of service, other than normal 
deductions for the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, 
to the relevant union party to this award at such 
intervals as are agreed between the employer and the 
Union. 

MEAT INDUSTRY (Government). 
Award No. A44 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 586 of 1985. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Western Australian 
Meat Commission — Marketing Division, 
Respondent. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr B. Arlow on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2 March 1984 have 
been complied with, and by consent, hereby orders — 

That the Meat Industry (Government) Award No. 
A44 of 1981 be varied in accordance with the follow- 
ing Schedule with effect from the first pay period 
commencing on or after the 4th day of June 1986. 

Dated at Perth this 4th day of June 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Add to subclause 11 of Clause 27.—General 

Conditions the following:— 
An employee appointed pursuant to this sub- 

clause who is not a full-time first aid officer or nurse 
shall be paid $5.75 per week. 
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MEAT INDUSTRY 
(Western Australian Lamb Marketing Board). 

Award No. 37 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 371 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Western Australian 
Lamb Marketing Board, Respondent. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr B. Arlow on behalf of the respondent, and 
by consent, the Commission in Court Session, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Meat Industry (Western Australian 
Lamb Marketing Board) Award No. 37 of 1981 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 29th day of May 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add the following 

clauses: 
27. Trade Union Training Leave. 
28. Leave to Attend Union Business. 
29. Deduction of Union Subscriptions. 

2. Clause 27.—Trade Union Training Leave: Add the 
following: 

27.—Trade Union Training Leave. 
(1) Subject to the provisions of this Clause: 

(a) The employer shall grant paid leave of 
absence to employees who are nominated 
by their union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 
excess of five days and up to 10 days may be granted 
in any one calendar year provided that the total 
leave being granted in that year and in the subse- 
quent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38-hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the 
provisions of subclause (1) of this clause is subject to 
the operation of the organisation not being unduly 
affected and to the convenience of the employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the authority 
which is conducting the course. 

(7) A qualifying period of 12 months in Govern- 
ment employment shall be served before an 
employee is eligible to attend courses or seminars of 
more than a half day duration. An employer may, 
where special circumstances exist, approve an 
application to attend a course or seminar where an 
employee has less than 12 months Government 
Service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

3. Clause 28.—Leave to Attend Union Business: Add 
the following: 

28.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee, 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who as a union nominated representative 

of the employees is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who as a union nominated representative 
of the employees is required to attend joint 
union/management consultative 
committees or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved, 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid leave 
to attend union business other than as prescribed by 
this clause. 
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(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

4. Clause 29.—Deduction of Union Subscriptions: 
Add the following: 

29.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscrip- 

tions as equal amounts each day period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the employer 
requires a standard procuration form, that form 
shall be used. 

(3) Where required by the employer or union, the 
Union Secretary, or person acting in his/her stead, 
shall countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction 
of subscriptions from the first full pay period 
following receipt of a completed Payroll Deduction 
Authority form and continue deducting throughout 
the employee's period of employment, except as 
provided in subclause (5) of this clause or until the 
authority is canceUed in writing by the employee; 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union sub- 
scriptions in accordance with the rules of the Union, 
the Union shall notify the employer in writing of the 
level of union subscription to be deducted. The 
employer shall implement any change to union sub- 
scriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fees, 
arrears, levies or fines are not the responsibility of 
the employer. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or 
as a result of an employee not being entitled to 
wages sufficiently to cover the subscription, it shall 
be the employee's responsibility to settle the out- 
standing amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay 
on termination of service, other than normal 
deductions for the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, 
to the relevant union party to this award at such 
intervals as are agreed between the employer and the 
Union. 

MEAT INDUSTRY 
(Western Australian Lamb Marketing Board). 

Award No. 37 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 346 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Western Australian 
Lamb Marketing Board, Respondent. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr B. Arlow on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2 March 1984 have 
been complied with, and by consent, hereby orders — 

That the Meat Industry (Western Australian 
Lamb Marketing Board) Award No. 37 of 1981 be 
varied in accordance with the following Schedule 
with effect from the first pay period commencing on 
or after the 4th day of June 1986. 

Dated at Perth this 4th day of June 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Delete subclause (8) of Clause 23.—General 

Conditions and insert in lieu the following:— 
(8) There shall be a person qualified in first aid 

readily available in each works section to attend to 
any injuries sustained by an employee. Such a 
person appointed by the employer shall receive a 
First Aid Allowance of $5.75 per week. 

The provisions of this subclause shall be deemed 
to be satisfied if the employer employs a full-time 
first aid officer or nurse. 

MEAT INDUSTRY 
(West Australian Meat Commission — 

Robb Jetty Division). 
Award No. R16 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 373 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Western Australian 
Meat Commission — Robb Jetty Division, 
Respondent. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr B. Arlow on behalf of the respondent, and 
by consent, the Commission in Court Session, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Meat Industry (Western Australian Meat 
Commission — Robb Jetty Division) Award No. 16 
of 1976 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 29th day of May 1986. 
By the Commission in Court Session. 

[L.S.] 
(Sgd.) B.J. COLLIER, 

Chief Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Add the following 

clauses: 
33. Deduction of Union Subscriptions. 
34. Trade Union Training Leave. 
35. Leave to Attend Union Business. 

2. Clause 33.—Deduction of Union Subscriptions: 
Add the following: 

33.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscrip- 

tions as equal amounts each day period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the employer 
requires a standard procuration form, that form 
shall be used. 

(3) Where required by the employer or union, the 
Union Secretary, or person acting in his/her stead, 
shall countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction 
of subscriptions from the first full pay period 
following receipt of a completed Payroll Deduction 
Authority form and continue deducting throughout 
the employee's period of employment, except as 
provided in subclause (5) of this clause or until the 
authority is cancelled in writing by the employee; 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union sub- 
scriptions in accordance with the rules of the Union, 
the Union shall notify the employer in writing of the 
level of union subscription to be deducted. The 
employer shall implement any change to union sub- 
scriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fees, 
arrears, levies or fines are not the responsibility of 
the employer. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or 
as a result of an employee not being entitled to 
wages sufficiently to cover the subscription, it shall 
be the employee's responsibility to settle the out- 
standing amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay 
on termination of service, other than normal 
deductions for the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, 
to the relevant union party to this award at such 
intervals as are agreed between the employer and the 
Union. 

3. Clause 34.—Trade Union Training Leave: Add the 
following: 

34.—Trade Union Training Leave. 
(1) Subject to the provisions of this Clause: 

(a) The employer shall grant paid leave of 
absence to employees who are nominated 
by their union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 

' excess of five days and up to 10 days may be granted 
in any one calendar year provided that the total 
leave being granted in that year and in the subse- 
quent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38-hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the 
provisions of subclause (1) of this clause is subject to 
the operation of the organisation not being unduly 
affected and to the convenience of the employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the authority 
which is conducting the course. 

(7) A qualifying period of 12 months in Govern- 
ment employment shall be served before an 
employee is eligible to attend courses or seminars of 
more than a half day duration. An employer may, 
where special circumstances exist, approve an 
application to attend a course or seminar where an 
employee has less than 12 months Government 
Service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

4. Clause 35.—Leave to Attend Union Business: Add 
the following: 

35.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee, 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who as a union nominated representative 

of the employees is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who as a union nominated representative 
of the employees is required to attend joint 
union/management consultative 
committees or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved, 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 
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(2) (a) Leave of absence will be granted at the (ii) The employer shall have been deemed to 
ordinary rate of pay. have complied with this subclause if 

(b) The employer shall not be liable for any subclauses (a) and (b) have been complied 
expenses associated with an employee attending to with. 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid leave 
to attend union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

MEAT INDUSTRY 
(Western Australian Meat Commission — 

Robb Jetty Division). 
Award No. 16 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 585 of 1985. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Western Australian 
Meat Commission — Robb Jetty Division, 
Respondent. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr B. Arlow on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the 
Commission No. 461 of 1983, dated 2 March 1984 have 
been complied with, and by consent, hereby orders — 

That the Meat Industry (Western Australian Meat 
Commission — Robb Jetty Division) Award No. 16 
of 1976 be varied in accordance with the following 
Schedule with effect from the first pay period 
commencing on or after the 4th day of June 1986. 

Dated at Perth this 4th day of June 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Delete classification (a) First Aid Officer — 

qualified from subclause 5 of Clause 8.—Wages. 
2. Delete subclause 9 of Clause 26.—Special Rates and 

Provisions and insert in lieu thereof the following:— 
(9) (a) The employer shall provide an adequate 

first aid section staffed by an Occupational Health 
and Safety nurse. 

(b) The employer shall provide and maintain an 
adequate first aid kit in each section of the works 
accessible to workers at all times. 

(c) (i) There shall be a person qualified in first 
aid readily available in each works section 
to attend to any injuries sustained by an 
employee. Such a person appointed by the 
employer shall receive a First Aid 
Allowance of $5.75 per week. 

MOTEL, HOSTEL, SERVICE FLATS 
AND BOARDING HOUSE WORKERS. 

Award No. 29 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 729 of 1985. 

Between Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers, Applicant and Belmont 
Park Hotel and Others, Respondents. 

Order. 
HAVING heard Mr E. Fry on behalf of the applicant 
and Mr K. Farrell on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Motel, Hostel, Service Flats and 
Boarding House Workers Award No. 29 of 1974 be 
amended in accordance with the following 
Schedule. 

Dated at Perth this 21st day of March 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu thereof the following:— 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Contract of Service. 
8. Hours. 
9. Additional Rates for Ordinary Hours. 
10. Overtime. 
11. Casual Workers. 
12. Part-Time Workers. 
13. Meal Breaks. 
14. Meal Money. 
15. Sick Leave. 
16. Bereavement Leave. 
17. Holidays. 
18. Annual Leave. 
19. Long Service Leave. 
20. Payment of Wages. 
21. Wages. 
22. Junior Workers. 
23. Apprentices. 
24. Bar Work. 
25. Higher Duties. 
26. Uniforms and Laundering. 
27. Protective Clothing. 
28. Workers' Equipment. 
29. Limitation of Work. 
30. Board and/or Lodging. 
31. Travelling Facilities. 
32. Roster. 
33. Record. 
34. Change and Rest Rooms. 
35. First Aid Kit. 
36. Posting of Award and Union Notices. 
37. Union Membership. 
38. Board of Reference. 
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39. Under-Rate Workers. 
40. Breakdowns. 
41. Prohibition of Contracting out of Award. 
42. Location Allowance. 
43. Maternity Leave. 
44. Junior Employees Special Orders. 
45. Trainees. 

2. Clause 21.—Wages: Delete this clause and insert in 
lieu thereof the following:— 

21.—Wages. 
The following shall be the minimum rates of 

wages payable to workers covered by this award. 
Column Column 

A B 
$ $ 

(1) Classifications 
(total wage per week) 
(1) Chef   282.20 291.10 
(2) Qualified Cook  259.50 267.60 
(3) Cook Employed Alone 246.30 254.(X) 
(4) Breakfast and/or 

Other Cooks  243.30 250.90 
(5) Bar Attendant  245.80 253.50 
(6) Cellarman  252.90 260.80 
(7) Head Waiter/Waitress 259.50 267.60 
(8) Head Steward/ 

Stewardess  259.50 267.60 
(9) Hostess   259.50 267.60 
(10) Waiter/Waitress  239.40 246.90 
(11) Steward/Stewardess ... 239.40 246.90 
(12) Housekeeper   266.20 274.60 
(13) Supervisor   266.20 274.60 
(14) Night Porter  236.80 244.20 
(15) Hall Porter  236.80 244.20 
(16) Lift Attendant  236.80 244.20 
(17) Cashier   245.80 253.50 
(18) Snack Bar Attendant .. 239.40 246.90 
(19) Butcher  259.50 267.60 
(20) Kitchenhand  236.80 244.20 
(21) Commissionaire 

and/or Car Parking 
Attendant  .. 236.80 244.20 

(22) Security Officer  .. 259.50 267.60 
(23) Timekeeper  .. 245.80 253.50 
(24) Storeman  .. 243.30 250.90 
(25) Housemaid   .. 236.80 244.20 
(26) Laundress  .. 236.80 244.20 
(27) Cleaner  .. 236.80 244.20 
(28) Maintenance Man ... .. 259.50 267.60 
(29) Gardener  .. 236.80 244.20 
(30) Yardman  .. 236.80 244.20 
(31) General Hand  .. 236.80 244.20 

In addition to the wage rates prescribed in this 
subclause, a Waiter or Waitress who has completed 
an accepted course recognised by the Western 
Australian Tourism Industry Training Committee 
shall be paid an allowance of $5.00 per week. 

(2) In-Charge Rates: A worker (other than a Chef 
or Housekeeper) who is appointed and placed in 
charge of other workers by the employer shall be 
paid the following rates in addition to his or her 
normal wage — 

(a) if placed in charge of 
less than six workers .. $ 7.10 per week 

(b) if placed in charge of 
six to 10 workers  $ 9.40 per week 

(c) if placed in charge of 
11 to 20 workers  $ 11.90 per week 

(d) if placed in charge of 
more than 20 workers $18.20 per week 

3. Clause 45.—Trainees. 
45.—Trainees. 

(1) Trainees may be employed in any of the 
classifications of work covered by this award, other 
than an apprenticeship trade, for any specified 
period of time as may be agreed upon in writing 
between the Union and the employer concerned. 

(2) The wage rate to be paid to a Trainee shall be 
not less than 70 per cent of the total wage rate 
prescribed for classification (5) in Clause 21.— 
Wages of this award. Provided that no Trainee 21 
years of age and over shall be paid less than the adult 
male minimum wage as prescribed from time to time 
by the Western Australian Industrial Relations 
Commission. 
Operative Date: 

Column A: First pay period commencing on and 
from 21 March 1986. 

Column B: First pay period commencing on and 
from 1 June 1986. 

RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 392 of 1986. 

Between Australian Railways Union of Workers, West 
Australian Branch, Applicant and Western 
Australian Government Railways Commission, 
Respondent. 

Order. 
HAVING heard Mr J.E. Hanley on behalf of the appli- 
cant and Mr R.G. Horton on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Railway Employees Award No. 18 of 
1969 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 21st day of May 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 32.—District Allowance: Delete this clause and 

insert in lieu thereof:— 
32.—District Allowance. 

(1) District Allowances, as specified below, shall 
be paid to workers stationed at — 

Per Week 
Married Single 

$ $ 
(a) South of Coolgardie 

to Esperance 28.18 14.09 
except the following 
where the allowances 
shall be:— 

Norseman 8.36 4.18 
Esperance 4.18 2.09 

(b) Carrabin to Boulder 14.09 7.04 
except the following 
where the allowances 
shall be:— 

Boulder 4.18 2.09 
Southern Cross 4.18 2.09 
Kalgoorlie 4.18 2.09 
Kambalda 4.18 2.09 
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Per Week 
Married Single 

$ $ 
(C) Northwards of 

Kalgoorlie 28.18 14.09 
(d) Pindar to Meekatharra 28.18 14.09 
(e) Buntine to Wilroy 14.09 7.04 
(f) Amery 8.36 4.18 

Goddard to Kalannie 14.09 7.04 
Kulja to Bonnie Rock 28.18 14.09 

(g) Eastward of 
Wyalkatchem to 
Mukinbudin 14.09 7.04 

(h) Eastward of 
Wyalkatchem to 
Merredin but not 
including Merredin 8.36 4.18 
except the following 
where the allowance 
shaU be:— 
Nungarin to Nukarni 14.09 7.04 

(i) North and East of 
Lake Grace 14.09 7.04 

G) Miling to Bindi Bindi 4.18 2.09 
(k) Eradu to Mullewa 4.18 2.09 
0) Mogumber 8.36 4.18 
(m) Eneabba 14.09 7.04 

(2) District Allowance shall not apply where the 
worker is absent without pay, unless such absence is 
due to sickness of the worker and does not exceed 
three months. 

(3) Workers leaving the service for any cause 
other than normal retirement between the ages of 60 
and 65 or sickness or injury in respect of which a 
doctor's certificate indicates that such worker 
cannot continue work and due for payment in lieu 
of annual leave and/or public holidays worked, 
shall not be paid district allowance for the period of 
such leave and/or holidays. 

(4) For the purpose of this clause a married man 
shall include only those workers who have members 
of their family solely dependent on them for support 
and living with them at their home station. 

RAILWAY OFFICERS. 
Award No. RCB A1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB 6 of 1986. 

Between West Australian Railway Officers Union, 
Applicant and Western Australian Government 
Railways Commission, Respondent. 

Order. 
HAVING heard Mr R.L. Robinson on behalf of the 
Applicant and Mr C. Mitsopoulos on behalf of the 
Respondent, the Railways Classification Board, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
461 of 1983, dated 2 March 1984, as amended, have been 
complied with, and by consent, hereby orders — 

That the Railway Officers Award No. RCB A1 of 
1985 be amended in accordance with the following 
schedule with effect from the beginning of the first 
pay period commencing on or after 1 March 1986. 

Dated at Perth this 26th day of May 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Railways Classification Board. 
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Schedule. 
1. Clause 18.—Away From Home and Meal 

Allowances: Delete subclauses (1) (a) and (b), (2) (c) and 
(3) of this clause and insert in lieu thereof:— 

(1) (a) Allowances to meet travelling expenses of 
Officers where an overnight stay at a hotel or motel 
is involved will be paid:— 

ABC All Married Single 
Officers Officers Officers 

for after after 
42 days 42 days 42 days 
per day per day per day 

WA — S $ S 
Suburban Area 66.20 33.10 22.05 
South of 26 degrees Latitude 57.45 28.70 19.15 
Interstate — 
Capital City 93.35 46.70 31.10 
Other than Capital City 57.45 28.70 19.15 

(b) Where accommodation other than a hotel or motel is obtained:— 
South of 26 degrees Latitude $29.15 
Interstate $41.75 

(2) (c) (i) Breakfast $5.95 
(ii) Lunch $5.95 
(iii) Evening Meal $13.25 

(3) An Officer travelling on duty within a radius 
of 50 km from his normal place of employment 
which requires his absence from his home station 
over the usual meal period shall be paid the amount 
of $2.75 for each meal necessarily purchased, 
provided that 

(i) Such travelling is not a normal feature in 
the performance of his duties; 

(ii) total reimbursement under this subclause 
for any one pay period shall not exceed the 
amount of $13.75. 

2. Clause 20.—Transfer Allowance: Delete subclause 
(1) (a) and insert in lieu thereof:— 

(a) Be reimbursed reasonable costs incurred in the 
movement of the officer's furniture and effects to 
and from home and rail. In the case of a married 
Officer, the Officer shall in addition, be paid an 
amount of $300 to cover accelerated depreciation 
and wear and tear on the officer's furniture, effects 
and appliances because of the transfer. A single 
Officer will be paid $15.00. 

Married Officers who do not transfer their family 
shall be treated as single Officers; provided that, 
should the Officers subsequently transfer their 
family, the Officers shall be entitled to the 
difference between the rates for a single and married 
Officer. 

RAILWAY OFFICERS. 
Award No. RCB A1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB 9 of 1986. 

Between West Australian Railway Officers Union, 
Applicant and Western Australian Government 
Railways Commission, Respondent. 

Order. 
HAVING heard Mr R.L. Robinson on behalf of the 
Applicant and Mr C. Mitsopoulos on behalf of the 
Respondent, the Railways Classification Board, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
461 of 1983, dated 2 March 1984, as amended, have been 
complied with, and by consent, hereby orders — 

That the Railway Officers Award No. RCB A1 of 
1985 be amended in accordance with the following 
schedule with effect on and from 1 January 1986. 

Dated at Perth this 26th day of May 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Railways Classification Board. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Schedule. 
Clause 22.-—District Allowances: Delete subclause (1) 

and insert in lieu thereof:— 
(1) Married Officers shall be paid allowances as 

under:— 
(a) $218 per annum — Esperance, Kalgoorlie, 

Miling, Mullewa, Southern Cross, 
Kambalda. 

(b) $436 per annum — Trayning, Mogumber, 
Norseman. 

(c) $735 per annum — Bencubbin, Kalannie, 
Koolyanobbing, Koorda, Mukinbudin, 
Newdegate, Perenjori, Wubin, Eneabba, 
Morawa. 

(d) $1 470 per annum — Leonora, Salmon 
Gums. 

RESTAURANT, TEAROOM AND 
CATERING WORKERS'. 

Award No. 48 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 732 of 1985. 

Between Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers, Applicant and Kings 
Park Garden Restaurant and Others, Respondents. 

Order. 
HAVING heard Mr E.L. Fry on behalf of the Applicant 
and Mr K. Farrell on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the Restaurant, Tearoom and Catering 
Workers' Award No. 48 of 1978 be amended in 
accordance with the following schedule. 

Dated at Perth this 22nd day of May 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu thereof the following:— 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Contract of Service. 
8. Hours. 
9. Additional Rates for Ordinary Hours. 
10. Overtime. 
11. Casual Workers. 
12. Part-Time Workers. 
13. Meal Breaks. 
14. Meal Money. 
15. Sick Leave. 
16. Bereavement Leave. 
17. Holidays. 
18. Annual Leave. 
19. Long Service Leave. 
20. Payment of Wages. 
21. Wages. 

22. Junior Workers. 
23. Apprentices. 
24. Bar Work. 
25. Higher Duties. 
26. Uniforms and Laundering. 
27. Protective Clothing. 
28. Workers' Equipment. 
29. Limitation of Work. 
30. Board and/or Lodging. 
31. Travelling Facilities. 
32. Roster. 
33. Record. 
34. Change and Rest Rooms. 
35. First Aid Kit. 
36. Posting of Award and Union Notices. 
37. Union Membership. 
38. Board of Reference. 
39. Under-Rate Workers. 
40. Breakdowns. 
41. Prohibition of Contracting out of Award. 
42. Location Allowance. 
43. Maternity Leave. 
44. Junior Employees Special Orders. 
45. Trainees. 

2. Clause 21.—Wages: Delete this clause and insert in 
lieu thereof the following:— 

21.—Wages. 
The following shall be the minimum rates of wage 

payable to workers covered by this award:— 
Column Column 

A B 
$ $ 

(1) Classifications 
(total wage per week) 
(1) Chef   282.20 291.10 
(2) Qualified Cook  259.50 267.60 
(3) Cook employed Alone 246.30 254.00 
(4) Breakfast and/or 

Other Cooks  243.30 250.90 
(5) Bar Attendant  245.80 253.50 
(6) Head Waiter/Waitress 259.50 267.60 
(7) Head Steward/ 

Stewardess  259.50 267.60 
(8) Hostess  259.50 267.60 
(9) Waiter/Waitress  239.40 246.90 
(10) Steward/Stewardess ... 239.40 246.90 
(11) Cashier   245.80 253.50 
(12) Counterhand  239.40 246.90 
(13) Kitchenhand  236.80 244.20 
(14) Laundress  236.80 244.20 
(15) Cleaner   236.80 244.20 
(16) Yardman  236.80 244.20 
(17) General Hand  236.80 244.20 

In addition to the wage rates prescribed in this 
subclause, a Waiter or Waitress who has completed 
an accepted course recognised by the Western 
Australian Tourism Industry Training Committee 
shall be paid an allowance of $5.00 per week. 

(2) Leading Hands: A worker (other than a Chef, 
Head Waiter/Waitress and Head Steward/ 
Stewardess) who is appointed and placed in charge 
of other workers, by the employer, shall be paid the 
following rates in addition to his or her normal wage 
per week — 

(a) if placed in charge of 
less than six workers .. $7.10 per week 

(b) if placed in charge of 
six to 10 workers  $9.40 per week 

(c) if placed in charge of 
11 to 20 workers  $ 11.90 per week 

(d) . if placed in charge of 
more than 20 workers $18.20 per week 
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3. Clause 45.—Trainees: Add new clause:— 
45.—Trainees. 

(1) Trainees may be employed in any of the 
classifications of work covered by this Award, other 
than an apprenticeship trade, for any specified 
period of time as may be agreed upon in writing 
between the Union and the employer concerned. 

(2) The wage rate to be paid to a Trainee shall not 
be less than 70 per cent of the total wage rate 
prescribed for classification (5) of Clause 21.— 
Wages of this award. Provided that no Trainee 21 
years of age and over shall be paid less than the adult 
male minimum wage as prescribed from time to time 
by the Western Australian Industrial Relations 
Commission. 

Operative Dates: 
Column A: First pay period commencing on or 

after 21 March 1986. 
Column B: First pay period commencing on or 

after 1 June 1986. 

AWARDS/AGREEMENTS — 
Application for variation of — 

no variation resulting — 

CLERKS' 
(Wholesale and Retail Establishments). 

Award No. 38 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 610 of 1985. 

Between Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch, 
Applicant and Nationwide Field Catering Pty Ltd 
and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
Applicant and Mr R.H. Gifford on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the Application be withdrawn by leave. 

Dated at Perth this 11th day of June 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES. 

Award No. 2 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 954 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Water Authority of 
Western Australia, Respondent. 

Before Mr Commissioner G.G. Halliwell. 
The 11th day of June 1986. 

Mr A.R. Beech on behalf of the Applicant. 
Mr J. Radisich on behalf of the Respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is an applica- 
tion for variation of the Government Water Supply, 
Sewerage and Drainage Employees' Award No. 2 of 1980 
with respect to new classifications and definitions of 
Systems Data Recorder and Senior Systems Data 
Recorder. The background is best summarised in the 
words of Mr Beech:— 

This application concerns a small and quite 
distinguishable group of some 12 wages employees 
and they are in a section of the Water Authority's 
operations which is termed "systems 
investigation". Theirs is a unique function within 
the Water Authority and together with four salaried 
staff they are responsible for monitoring the 
efficiency of the Water Authority's water supply 
system. They ensure that it functions properly, that 
there are no leaks or that the leaks that can be found 
are remedied — generally the efficiency of the 
system. 

They are currently award free. The background to 
the matter is that a section which was then known as 
the leak detection section was formed in 
approximately 1977 and that section continued with 
its emphasis being only on the detection of leaks 
within the Water Authority's system until approxi- 
mately 1983. In 1983 that section — the leak 
detection section — was amalgamated with a second 
section which was called "supply investigations". 
The combined sections — that is the combination of 
leak detection and supply investigation — became 
"systems investigations" which is the current 
section, now. 

The Water Authority decided for reasons best 
known to itself that the workers within this section 
would be paid either as instrument hands or senior 
instrument hands. The claim of the union upon the 
Water Authority therefore was for approximately a 
$30.00 wage increase. 

The reason for the substitute schedule this 
morning is to preserve the existing situation whereby 
there is an $18.00 differential between the two 
elements of the two man team and we have retained 
the title of systems data recorder and then senior 
systems data recorder. 

We rely specially on the amalgamation of the 
sections in 1983 because the resulting amalgamation 
incorporates all of the duties of the previous leak 
detection section and all of the duties of the previous 
supply investigation section, if I can use that term, 
to make the current systems investigation section, 
and the amalgamation meant that personnel who 
were previously in leak detection had to learn the 
new equipment and the mode of operation of supply 
investigation. The people who came from the supply 
investigation section had to learn the equipment and 
the mode of operation of the leak detection section. 
So effectively people have required two skills instead 
of one and we therefore believe that under principle 
4, Work Value of the Commission's wage fixing 
principles that is a valid claim which can be heard 
before this Commission. 

The position of the respondent is that:— 
In respect of the merit of the claim, it is the 

position of the Water Authority that two sections, 
the leak detection section and the systems investiga- 
tion section, the base rate of which prior to 1983 was 
the same, and today is still the same, at $317.60 
which is, as we have heard, the rate applicable to an 
instrument hand. The amalgamation of these two 
groups does not, of itself, warrant an increase in the 
wage rate of the people occupying the new systems 
investigation group. 

We have heard in evidence this morning that there 
are some differences between the leak detection 
group and the systems investigation group in respect 
of the complexity of the various pieces of equipment 
and tasks required of them prior to 1983. 
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The position of the authority is that an amalga- 
mation of those two groups where the duties of the 
two distinct groups are simply pooled does not, of 
itself, require additional wages. It simply is the 
pooling of duties requiring some people to increase 
their capacity, but requiring other people to not 
increase theirs at all. In fact they are learning duties 
which are fairly well established to be less than the 
duties they are already performing. 

In respect of the old supply investigation group, it 
could be concluded that the amalgamation does not 
warrant an increase at all because they had to do 
nothing over and above the level at which they were 
currently operating. So in respect of that we see the 
union's claim for one wage structure for the whole 
amalgamated group to fail on work value because 
nothing substantial has emanated from that merger. 

The first issue is whether the Commission's wage 
fixation principles (63 WAIG 2210) specifically principle 
4 — Work Value Changes is satisfied. That principle 
requires as follows:— 

4. Work Value Changes. 
(a) Changes in work value may arise from 

changes in the nature of work, skill and 
responsibility required or the conditions 
under which work is performed. Changes 
in work by themselves may not lead to a 
change in wage rates. The strict test for an 
alteration in wage rates is that the change 
in the nature of work should constitute 
such a significant net addition to work 
requirements as to warrant the creation of 
a new classification. 
These are the only circumstances in which 
rates may be altered on the ground of work 
value and the altered rates may be applied 
only to employees whose work has 
changed in accordance with this Principle. 

It is plain from the evidence given as to the "new" 
duties and responsibilities of the employees concerned 
that changes have occurred and that for some, additional 
skills have been acquired. 

However, the evidenceof Mr D.J.G. Punch which was 
unshaken in cross examination was to the effect that 
whilst there have been changes in duties due to the 
amalgamation of the sections no great increase in work 
value has occurred. 

The Commission has carefully considered all the 
evidence given and submissions made but, whilst 
acknowledging the existence of some changes in duties 
and responsibilities has concluded that the magnitude of 
those changes simply does not result in such a significant 
net addition to work value that would, for example, 
warrant the creation of a new classification. The level of 
existing wage rates for the work presently performed 
appears to the Commission on balance to be equitable 
and the claim is to this extent refused. The parties are 
directed to further confer with respect to the appropriate 
title of the positions and to advise the Commission of the 
results. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 954 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Water Authority of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant and Mr J. Radisich on behalf of the respondent, the 

Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Application to vary the Government 
Water Supply, Sewerage and Drainage Employees' 
Award No. 2 of 1980 be refused. 

Dated at Perth this 11th day of June 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

INDUSTRIAL RELATIONS 
(Mt Newman Mining Co Pty Limited). 

Agreement No. A1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 185 of 1986. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers 
and Others, Respondents. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 10th day of June 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

NURSES (Public Hospitals). 
Award No. 6 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 752 of 1985. 

Between the Royal Australian Nursing Federation, 
Industrial Union of Workers, Perth, Applicant and 
the Honourable Minister for Health and Others, 
Respondents. 

Before Mr Commissioner G.J. Martin. 
The 9th day of June 1986. 

Ms H. Harvey appeared on behalf of the applicant. 
Mr J.R. Love appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application an order is 
sought by the applicant varying that part of the 
Memorandum of Agreement which accompanies and 
forms part of the variation implementing the 38-hour 
week for employees subject to the "Nurses (Public 
Hospitals)" Award No. 6 of 1968 as varied (48 WAIG p. 
948) relating to parking charges. 

That variation was effected on the 25th day of March 
1985 by Order No. 167 of 1984 (65 WAIG p. 481) by 
consent of the parties. 

Item (5) — Trade Offs of that Memorandum of Agree- 
ment reads under the heading Parking Charges as 
follows: 

Parking Charges — Teaching Hospitals: Intro- 
duction of a standard parking charge of $5.00 per 
month for those staff utilising staff car parks. This 
charge to be reviewed annually. 
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The applicant seeks to reword that provision in the 
following terms: 

Parking Charges — Teaching Hospitals: Intro- 
duction of a standard parking charge of $4.00 per 
month for those staff working an average of 38 
hours per week and who utilise the hospital staff car 
parks. Staff who regularly work part-time hours less 
than an average of 28.5 hours per week and who 
utilise the car parks shall be charged $2.40 per 
month. These charges to be reviewed annually. 

The ground upon which the variation is founded is 
stated as: 

The award in question specifically provides for 
part-time employment and all monetary entitle- 
ments for such employees are paid on a pro rata 
basis notwithstanding the prescription of such rates 
as weekly amounts. 

It is therefore seen as inconsistent to apply a 
deduction on other than a pro rata basis to part-time 
employees. 

The applicant submitted that the application was 
designed to reflect what it believes is the correct inter- 
pretation of the provisions relating to parking charges, in 
that the $5.00 per month (and which the applicant 
believes has been reduced to $4.00 per month at 
Ministerial level so that nurses would not be paying 
parking charges whilst on annual leave) should be 
applied on a pro rata basis for part-time employees in the 
same manner as amounts expressed in the award on a 
weekly or monthly basis are applied on a pro rata basis to 
part-time employees. 

In this application it was explained that rather than 
create administrative difficulties for the respondents by 
relating that pro rata calculation to each individual part- 
time employee and a myriad of differing part-time hours 
of work, 28.5 hours per month were selected as a 
"norm", and employees who worked less than those 
hours per week would pay $2.40 for parking as claimed. 

In simple terms the applicant said part-time employees 
should not as a matter of logic or equity pay the same 
charges as full-time employees. 

A further inequity arose it was submitted in passing in 
that only one of the five metropolitan teaching hospitals 
provided adequate parking for its staff leading to the 
result that employees wishing to utilise other facilities 
and paying the charges were not always able to find a 
parking space. 

The applicant said that the application should not be 
regarded as a "tardy variation" of the Memorandum of 
Agreement but only a recognition of the accepted 
manner in which part-time employees were accorded all 
other conditions of employment vis a vis full-time 
employees. 

In terms of costs it was considered that the total loss in 
revenue to the respondents would be circa $960 per 
month — an insignificant figure in terms of total budget. 

The respondent sees the application in a different light 
from the applicant, and considers it to be an endeavour 
to water down the trade offs agreed upon for the imple- 
mentation of the 38-hour week. 

It explained that prior to that event two of the five 
metropolitan teaching hospitals charged staff for 
parking, one the present rate and the other $10.00 per 
annum or 38 cents per day. The remainder made no 
charge at all. 

Faced with the claim for a 38-hour week in 1984 repre- 
sentatives of the parties and others participated in a 
working party: 

To consider the manner of implementation of the 
38-hour week for nurses and the trade offs needed to 
minimise the cost of introduction. (Exhibit I p. 4.) 

In its conclusions, recommendations and findings that 
working party agreed unanimously to the "Parking 
Charges" trade off (Exhibit I page 2) in the form 
contained in the Memorandum of Agreement to award 
variation No. 167 of 1984. 

In view of that the respondents contend that if there 
were to be any qualifications to that agreement, such as a 
lesser parking charge to be made of part-time employees 
it should have been envisaged or raised by the applicant 
during the working party proceedings when that subject 
was being investigated and debated and the fact that it 
was not so raised must be taken as an acknowledgment 
that the set parking charges applied to all hospital 
employees regardless of the status or hours of work 
under or over the norm. 

The respondent told me that the charge was applied to 
any employee who applied for a "Key Card" and paid 
therefor a deposit of $10.00 and could be used for as 
many or few times as the employee chose, subject of 
course to availability of space. 

Rebates on the parking charges are available for 
lengthy absences from work such as Long Service Leave 
and the like. 

I was reminded that unlike meal charges parking 
charges were not catered for in the award in any way 
prior to the "Memorandum of Agreement of 1985" but 
were analogous to meal charges and my reasons for 
decision in matter No. 163 of 1985 of the 28th day of May 
1985 (65 WAIG p. 868) and matter No. PSA CR4of 1985 
of the 24th day of July 1985 (65 WAIG p. 1479) on the 
same question. 

I agree with those analogies. 
Finally in general terms the respondent submitted that 

$5.00 or $4.00 per month for unlimited access to car 
parking facilities could only be construed as "generous" 
when compared with charges levied by municipal car 
parks. 

In my view the terms of the Memorandum of Agree- 
ment formed the basis upon which the Commission in 
Court Session approved the implementation of the 
38-hour week for this award and is not to be varied there- 
after unless it can be shown that some unforeseen 
circumstance has arisen or been detected which justifies a 
variation of that memorandum. 

I do not believe that the basis of this application fits 
such criteria and I will not allow the application. The 
annual review referred to in the item of the 
Memorandum of Agreement I take to mean a review of 
the monetary amount and not a variation of the 
conditions of application. 

The application is formally determined by an Order of 
Dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 752 of 1985. 

Between the Royal Australian Nursing Federation, 
Industrial Union of Workers, Perth, Applicant and 
the Honourable Minister for Health and Others, 
Respondents. 

Order. 
HAVING heard Ms H. Harvey on behalf of the appli- 
cant and Mr J.R. Love on behalf of respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That the application be dismissed. 

Dated at Perth this 9th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[U.S.] Commissioner. 
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SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments) State. 

Award No. 32 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 
Nos. 10/155, 119, 131, 155, 158, 163, 172, 175 

and 176 of 1986. 

Between Kema Corporation Pty Ltd Managers of Town 
Inn Pty Ltd trading as "Miss Maud" — Miss Maud 
Cake Shop, "Garden City" Shopping Centre 
Booragoon and Others, Applicants and Shop, 
Distributive and Allied Employees Association of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the appli- 
cants and Mr J.A. Smith on behalf of the respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the applications designated in the schedule 
marked "D" and annexed hereto be dismissed. 

Dated at Perth this 11th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule "D". 
No. GF 10/115 of 1986: Kema Corporation Pty Ltd 

Managers of Town Inn Pty Ltd trading as "Miss Maud" 
— Miss Maud Cake Shop, Garden City Shopping 
Centre, Booragoon. 

No. GF 10/119 of 1986: Mount Hawthorn Plaza 
Newsagency — J.G. and T.B.J. Toster trading as: 

No. GF 10/131 of 1986: Queen of Hearts Bakery — 
P.P. de Candia trading as: 

No. GF 10/155 of 1986: Swan Souvenirs — Mirmikidis 
trading as: 

No. GF 10/158 of 1986: The French Bakehouse — R. 
Sandbere trading as: 

No. GF 10/163 of 1986: Tony Barlow Menswear — 
Boutique Consolidated Pty Ltd trading as: 

No. GF 10/172 of 1986: Wilson's Silk Fair — 
Dalbrock Pty Ltd trading as: 

No. GF 10/175 of 1986: Wrights Hardware — Wrights 
Hardware Pty Ltd trading as: 

No. GF 10/176 of 1986: Yangebup Hot Bread Shop — 
R.F. O'Dea trading as: 

SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments) State. 

Award No. 32 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/84 of 1986. 

Between H.R. Bailey trading as "Kalamunda Village 
Coffee Shop", Applicant and Shop, Distributive 
and Allied Employees' Association of Western 
Australia, Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the appli- 
cant and Mr J.A. Smith on behalf of the respondent, the 

Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be dismissed on the ground 
that the applicant is not subject to the provisions of 
the "Shop and Warehouse (Wholesale and Retail 
Establishments) State" Award No. 32 of 1976 as 
varied. 

Dated at Perth this 10th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments) State. 

Award No. 32 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 
Nos. 10/13, 14, 15, 16, 17, 18, 19, 20, 21, 22 

and 23 of 1986. 

Between "Bed Shed Balcatta" — R.M. Linley trading 
as; "Bed Shed Cannington" — C.J. Wray trading 
as; "Bed Shed Claremont" — G.J. Manners trading 
as; "Bed Shed Fremantle" — B. Keen trading as; 
"Bed Shed Kelmscott" — K. Harland trading as; 
"Bed Shed Maddington" — C.J. Wray trading as; 
"Bed Shed Melville" — B. Keen trading as; "Bed 
Shed Midland" — D.M. Tonkin trading as; "Bed 
Shed Morley" — R. Maras trading as; "Bed Shed 
Osborne Park" — Bakers Hill Nominees Pty Ltd 
trading as; "Bed Shed Wanneroo" — J.B. 
Caveniagh trading as; Applicants and Shop, 
Distributive and Allied Employees' Association of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr B. Keen on behalf of the applicants 
and Mr J.A. Smith on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 12th day of June 1986. 

(Sgd.) G.J. MARTIN, 
Commissioner. 

SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments) State. 

Award No. 32 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/67 of 1986. 

Between H. Crane trading as "Gordon's Hardware", 
Applicant and Shop, Distributive and Allied 
Employees' Association of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr H. Crane on behalf of the applicant 
and Mr J.A. Smith on behalf of the respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 11th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments) State. 

Award No. 32 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 10/5, 6, 7, 10, 26, 44, 60, 92 and 99 of 1986. 

Between Carma Nominees Pty Ltd trading as "Anthony 
Murray Furniture Showcase Discount Furniture" 
and Others, Applicants and Shop, Distributive and 
Allied Employees' Association of Western 
Australia, Respondent. 

Order. 
HAVING heard Mr R. A. Heaperman on behalf of P. J. 
Buckley and K.R. Castledine trading as "Five Star Meat 
Supplies", Mr R.M. Claus on behalf of R.M. and C.L. 
Claus and M.E. and W.A. Shepherd trading as "Life 
Force Natural Foods" and Mr R.H. Gifford on behalf of 
the other applicants and Mr J.A. Smith on behalf of the 
respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That the application designated in the schedule 
marked "C" and annexed hereto be dismissed. 

Dated at Perth this 9th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule "C". 
GF 10/5 of 1986: Anthony Murray Furniture 

Showcase Discount Furniture — Carma Nominees Pty 
Ltd trading as: (Gosnells) 

GF 10/6 of 1986: Anthony Murray Furniture 
Showcase Discount Furniture — Carma Nominees Pty 
Ltd trading as: (Victoria Park) 

GF 10/7 of 1986: Aquarius Cards and Gifts — E.A. 
and I.L. Smith. 

GF 10/10 of 1986: Baker's Bun — R. Morgan trading 
as: (Karrinyup and Morley) 

GF 10/26 of 1986: Sevan's Floral and Garden Centre 
— B. and D. Newmans trading as: 

GF 10/44 of 1986: Colonial Bakery — M. 
Goldsborough trading as: (Bullcreek and Carawara) 

GF 10/60 of 1986: Five Star Meat Supplies — P.J. 
Buckley and K.R. Castledine trading as: 

GF 10/92 of 1986: Life Force Natural Foods — R.M. 
and C.L. Claus and M.E. and W.A. Shepherd trading 
as: (Maddington and Carawara) 

GF 10/99 of 1986: Koala Bear Shop of London Court 
(formerly London Court Newsagency) — E. Mirmikidis 
trading as: 

SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments). 

Award No. 32 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/77 of 1986. 

Between 1. and M. Galloway, Applicant and Shop, 
Distributive and Allied Employees' Association of 
Western Australia, Respondent. 

Order. 
HAVING read and considered the applicant's written 
request, the Commission, pursuant to the powers 
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conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 18th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments). 

Award No. 32 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/2 of 1986 and Others. 

Between J.E. And R.B. Mitchelson trading as "Alan and 
Drews Menswear" and Others, Applicants and 
Shop, Distributive and Allied Employees' Associa- 
tion of Western Australia, Respondent. 

Order. 
WHEREAS the applicants did not respond to the 
Commission's request of the 10th day of April 1986 to 
enter statements of reasons in support of their applica- 
tions to be exempted from the provisions of Order No. 
130 of 1985 of the 20th day of December 1985 reducing 
the ordinary weekly hours of work from 40 to 38 for 
employees subject to the provisions of the "Shop and 
Warehouse (Wholesale and Retail Establishments) 
State" Award No. 32 of 1976 as varied, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the applications designated in the schedule 
marked "E" and annexed hereto be dismissed for 
want of prosecution. 

Dated at Perth this 18th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule "E". 
No. GF 10/2 of 1986: "Alan and Drews Menswear" 

— J.E. and R.B. Mitchelson trading as 
No. GF 10/4 of 1986: "Albany Gas Centre" — A. and 

D. Jones trading as 
No. GF 10/40 of 1986: "Central News Bunbury" — 

Eaton and Gray Nominees Pty Ltd trading as 
No. GF 10/43 of 1986: Clarsons Pty Ltd 
No. GF 10/76 of 1986: "Hobsons Furniture Stores" 

— R.W. and M.C. Mooney trading as 
No. GF 10/80 of 1986: "Junior World" — G.R. and 

P.E. Grewar trading as 
No. GF 10/85 of 1986: "Kalbarri BP Store" — 

Ganthiam Bay Nominees Pty Ltd trading as 
No. GF 10/124 of 1986: "Norman Bros" — Idas Pty 

Ltd as trustee for the Veale Family Trust trading as 
No. GF 10/135 of 1986: "RJ's Store" — R.C. White 

trading as 
No. GF 10/150 of 1986: "Sportsmarine" — R.N. 

CoUett trading as 
No. GF 10/165 and 166 of 1986: "V.A. Fashions" 

(Kununurra and Wyndham) — A.V. Pethericic trading 
as 

No. GF 10/170 of 1986: "W.E. and M. Parnell" — 
F.J. Down trading as 

No. GF 10/174 of 1986: "Wright and Emmett" — 
T.W. Bourne trading as 
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No. GF 10/177 of 1986: "Young at Heart" — G.R. 
And P.E. Grewar trading as 

No. GF 10/178 of 1986: "Youngs Mitsubishi — 
Geraldton" — Young Motors (1980) Pty Ltd trading as 

AWARDS/AGREEMENTS — 
Interpretation of — 

CLIFFS ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING. 

Agreement No. 10 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 104 of 1986. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, 
Applicant and Cliffs Robe River Iron Associates, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 14th day of May 1986. 

Mr N. Cinquina on behalf of the applicant. 
Mr L.A. Jackson (of Counsel) on behalf of the 

respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for inter- 
pretation of the Cliffs Robe River Iron Associates 
Industrial Agreement No. 10 of 1979. 

Schedule B of the application sets out the issues in the 
following terms: 

The AWU and the CRRIA are in dispute over the 
correct meaning of Clause 12 (3) (f) (ii), (iii) and (iv) 
of the Agreement which states the following:— 

Clause 12 (3) (f) 
(ii) Notwithstanding the provisions of sub- 

paragraph (i) a worker shall, after working 
four consecutive hours of overtime, be 
allowed a meal break of 30 minutes 
without deduction of pay if he continues 
work after the meal break and he shall be 
supplied with a meal by the employer free 
of charge. The provisions of this subpara- 
graph apply in the same manner and 
subject to the same conditions to each 
subsequent four hours of overtime worked 
by the worker. 

(iii) A worker who is required to work two 
hours or more of overtime immediately 
following the completion of his ordinary 
hours of work on any day shall be allowed 
a meal break of 30 minutes which shall be 
paid for at overtime rates. 

(iv) A worker to whom subparagraph (iii) 
applies shall be supplied with a meal by his 
employer free of charge. 

The AWU is of the view that the provisions are 
such that they provide for an automatic payment 
however the respondent holds that an employee 
must claim the entitlement and that the claim must 
be recorded on their time cards. 

The Union is seeking a proper interpretation of 
the provisions in dispute. 

The matter was heard on 29 April 1986 and at the end 
of proceedings I made a decision in which I preferred the 
interpretation favoured by the respondent. I advised the 
parties that more detailed reasons would follow, and I 
now make them known. 

The case for the unions is based on the right to be paid 
for a meal break of 30 minutes at overtime rates. Thus it 
is said that subclause (3) (f) (iii) is unambiguous and the 
use of the word "shall" simply does not allow the 
respondent a discretion to pay or not pay; and, if an 
employee works the amount of overtime required to 
qualify him for a meal break he "shall" be paid at over- 
time rates irrespective of him not making a claim on his 
time card. 

Support for the unions' construction of the award was 
said to be found in the decision of Olney, J. in Nor west 
Beef Industries Limited and Australian Meat Industry 
Employees Union, WA Branch (64 WAIG 2124). 

Counsel for the respondent referred to the decision of 
Brinsden, J. in the Norwest Beef Industries case and to 
several other authorities on the subject of interpretation. 
His argument was that the award must be read as a whole 
because it is a document replete with co-relative rights 
and obligations. What must be avoided, he said, was to 
define rights without regard for co-relative obligations 
thus creating absurdities or injustices, or having the 
effect of conferring a benefit on the party avoiding its 
obligations. 
By way of illustrative example, and one which is relevant 
to the present case, I was referred to Clause 19.—Time 
and Wages Record wherein the respondent is obliged to 
keep details of records of payments relating to, among 
other things, the starting and finishing times each day, 
the hours worked, and, the wage and overtime (if any) 
paid. In this particular clause the co-relative rights of 
employees is the protection the clause was designed to 
provide. 

I was also referred to Clause 18.—Payment of Wages, 
which, so far as it is relevant, is in these terms: 

18.—Payment of Wages. 
(1) It is a worker's responsibility to complete a 

time card correctly at the completion of each day's 
work and to have that time card signed by his super- 
visor. In the case of a worker working overtime it is 
the worker's responsibility to have the appropriate 
shift supervisor on duty at that time sign his time 
card at the completion of such overtime. If the pro- 
visions of this subclause are not complied with the 
provisions of subclause (4) of this clause shall not 
apply and any error resulting will be adjusted in the 
worker's next fortnightly pay. 

(2) Wages shall be paid fortnightly and shall be 
paid into a bank account nominated by the 
employee but may otherwise, at the employer's 
option, be paid in cash or by cheque. Amounts due 
on such payments pursuant to the Financial 
Institutions Duty Act 1983 (WA) shall be borne by 
the employer. 

(3) At or before the time at which the worker 
receives his wages he shall be issued with a slip 
showing the gross amount of wages and allowances 
due to him, all deductions therefrom, the total 
number of hours worked by him, including the 
number of overtime hours and the rate at which 
such overtime has been paid. 

(4) Except where the provisions of subclause (1) 
of this clause apply, error in the compilation of a 
worker's pay shaU, at his request, be adjusted within 
48 hours of the time at which he makes the request. 

It was suggested for the respondent that having regard 
for the responsibility (obligation) cast on employees in 
Clause 18 (1), an employee who did not complete his time 
card on a particular day through failing to enter overtime 
could not expect to be paid for that overtime. Given the 
amounts of money that may be involved, I think that 
example takes things too far. However, this is not to say 
that counsel's argument in respect of payment for meal 
breaks is not sound. The more important part of his 
reasoning is that a provision in an award should not be 
construed so as to produce absurdities or injustices. 
Whether these will occur, and upon which party 
injustices are imposed, seems to me to depend upon the 
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kind of payment involved. For example, I think it would 
be absurd, and an obvious injustice to an employee, if 
having worked 1 Zi hours' overtime on a particular day 
he could not expect to be paid for it merely because he 
failed to enter the fact on his time card. Indeed the final 
sentence in subclause (1) caters for such an eventuality in 
providing that errors, which I take to include oversights, 
will be adjusted in the employee's next fortnightly pay. 
But the difference between this example and the one 
involving payment for a meal break is that the first 
almost certainly results from oversight while the second 
is open to wilful exploitation. 

From the evidence and the explanations there can be 
no doubt at all that the payments for meal breaks as pre- 
scribed are, potentially, open to be exploited. It would be 
wrong to allow an injustice to the respondent in this 
respect and at the same time absurd to suggest that the 
right to payment be considered independently of an 
employee's co-relative obligation of correctly entering a 
claim for payment on his time card. Moreover, in order 
to complete a time card "correctly" means to complete it 
according to the respondent's instructions. 

It is my intention to issue a declaration stating that the 
true interpretation of Clause 12 (3) (f) (ii), (iii) and (iv) is 
that the pre-requisite for payment of the prescribed meal 
allowance is that it be claimed by the employee concerned 
by entry on his daily time card. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 104 of 1986. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, 
Applicant and Cliffs Robe River Iron Associates, 
Respondent. 

Declaration. 
HAVING heard Mr N. Cinquina on behalf of the appli- 
cant and Mr L.A. Jackson (of Counsel) on behalf of the 
respondent, and pursuant to the powers conferred on me 
by section 46 of the Industrial Relations Act 1979,1 the 
undersigned Commissioner of the Western Australian 
Industrial Relations Commission, do hereby declare 
that: 

The true intention of Clause 12 (3) (f) (ii), (iii) and 
(iv) of the Cliffs Robe River Iron Associates 
Industrial Agreement No. 10 of 1979, is that the pre- 
requisite for payment of the meal allowances pre- 
scribed therein is a claim for the meal allowance by 
the employee concerned by entry on his daily time 
card. 

Dated at Perth this 14th day of May 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

GOVERNMENT RAILWAYS 
LOCOMOTIVE ENGINEMEN'S. 

Award No. 13 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 218 of 1986. 

Between the Western Australian Government Railways 
Commission, Applicant and the West Australian 
Locomotive Engine Drivers, Firemen's and 
Cleaners Union of Workers, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 16th day of May 1986. 

Mr R.J. Horton appeared for the Applicant. 
Mr L. Young and with him Mr R.D. McPolin 

appeared for the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application the appli- 
cant seeks a declaration of the true interpretation of the 
provisions of subclause 3 of Clause 19.—Payment for 
Travelling Time of the Government Railways 
Locomotive Enginemen's Award 1973 No. 13 of 1973. 

That clause provides so far as is relevant to this 
application: 

19.—Payment for Travelling Time. 
(1) ■ • • 
(2) . . . 
(3) Travelling time in respect of a worker who 

travels passenger from his home depot to another 
depot or vice versa and is then booked off duty and 
who has not been on duty prior to travel shall be 
paid travelling time at ordinary rates Monday to 
Friday and at time and a half for Saturday and/or 
Sunday with a minimum payment of two hours 
from the time of booking on to the time of booking 
off duty. Provided that unless such travelling time 
amounts to four hours or more it will not be counted 
as a shift for the purpose of Clause 36.-—Week's 
Work. 

(4) . . . 
The question posed by the application is in essence: 
Does travelling time in excess of four hours but less 

than seven hours undertaken in accordance with Clause 
19 (3) entitle the worker to (payment for) a minimum 
shift of seven hours in respect of that travelling time? 

The applicant argues that the answer is in the 
negative, whilst the respondent argues that the answer is 
in the positive and that the said worker is entitled to 
payment for the whole of a shift as long as his travelling 
time amounts to four hours or more. 

The question only arises when a worker who has not 
been on duty is involved in travelling as a passenger from 
his home depot to another depot or vice versa, and then 
who is booked off duty. 

Mr Horton, for the applicant, conceded this in his 
submissions. He submitted further that the clause 
provides that when an employee is required to travel 
passenger in such situations then the minimum payment 
received will be for two hours. If then, travelling 
passenger goes on beyond four hours the duty then 
counts for the purpose of Clause 36 which specifies the 
number of shifts which are required to be worked in a 
week. 

Clause 36.—Week's Work provides in subclause (1): 
(1) Five shifts between Monday and Saturday 

inclusive shall constitute a week's work. 
The applicant's submission says the command of 

subclause (3) of Clause 19.—Travelling Time is that if 
there is an occasion when more than four hours occupied 
in travelling, it simply counts as one of the shifts 
prescribed in Clause 36 (1) of the award. Mr Horton went 
on to describe that the provisions of Clause 32 (1) (e) of 
the award, which deal with the question of minimum 
shift payments of seven hours, or in the case of the 
suburban passenger service, for five hours, have been 
taken by the Locomotive Engineman's Union to mean 
that if any part of a shift is worked then payment must be 
made for the whole of the shift. He points to what he says 
are similar provisions in Clause 20 (7) and in Clause 36 
(3). 

The argument of the applicant then appears to lose 
some consistency when, in his final statement of the 
applicant's position, Mr Horton says on page 6 of the 
transcript: 

What we are saying is that the words in Clause 19 
(3) are simple, unambiguous and provide that in 
certain circumstances, when a point in time is 
reached — that is, four hours — then it will begin to 
count as a shift. It will not become seven hours, it 
will just start to count as a shift. 
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On behalf of the respondent, Mr Young traversed the 
history of the payment in the award. While saying that it 
was the respondent's submission that the words of the 
clause are unambiguous, and lead to no doubts as to their 
normal and natural meaning, that it could be of 
assistance to the Commission to trace the history of the 
provision. 

He did so by reference to extracts from reports of 
proceedings before the Board of Conciliation in the 
Court of Arbitration (11 page 171) where regulations 
issued by the Commissioner of Railways on 22 
September 1983 are set out. These regulations then pro- 
vided for an allowance for travelling time when on 
service. He then referred to an extract from transcript in 
Application No. 25 of 1956 where in an exchange 
between the President, Mr Justice Neville, and the 
advocate for Westrail it is said that: 

The President: When do you suggest that time 
spent in travelling should count as a shift? When he 
actually travels for four hours and not anything less 
than that? 

Mr Down: As it stands at the moment, if a man 
did travel for four hours then of course it would 
count as a shift. 

That comment led to a note in the judgment of the 
President (37 WAIG 436) in which it is said: 

The Department claim the existing two hours 
minimum but in a proviso agreed it to being counted 
as a shift if it occupied more than four hours. 

The argument then canvassed the provisions of Clause 
33.—Week's Work, in which it was said that the sub- 
paragraph (a) clearly defines what shall constitute a shift 
and how many of those shifts shall constitute a week's 
work, there being no provision in that clause for part 
shifts. The word shift appearing in the singular. That 
wording had appeared in the award in 1957 (37 WAIG 
433 at 452) and had remained the same until amended in 
award No. 13 of 1973 (62 WAIG 1645) by the deletion of 
the words "if a worker is called on for a sixth shift during 
any days he shall be paid as follows". The thrust of the 
clause, that is, five shifts Monday to Saturday, 
constituting a week's work remained the same. It was 
said that added weight to the argument is gained from 
Clause 32 where it is made clear that no shift in the case 
of a suburban railcar passenger service shall be less than 
five hours and elsewhere less than seven hours. It was 
therefore not inconsistent with the history, with other 
provisions of the award and with the natural meaning of 
the words in the award that the provisions of subclause 
(3) of 19 should mean anything other than that a worker 
is entitled to payment for a full shift if he travels for more 
than four hours in the circumstances described in this 
subclause. 

The principles of interpretation are set out in Reasons 
For Decision of the Full Bench in matter No. 192 of 1983 
of 31 May 1983, and which provide: 

The proper approach to interpretation of awards 
is well settled and we adopt the following 
observations which express endorsement of that 
approach. 

. . . speaking generally, awards are to be inter- 
preted as any other enactment is interpreted. They 
lay down the law effecting employers and employees 
in their relations as such, and they have to be obeyed 
to the same extent as any other statutory enactment. 
But at the same time, it must be remembered that 
awards are made for the various industries in the line 
of customs and working conditions of each 
industry, and they frequently result, as this award in 
fact did, from an agreement between parties, 
couched in terms intelligible to themselves but often 
framed without the careful attention to form and 
draftsmanship which one expects to find in an Act 
of parliament. I think, therefore, in construing an 
award, one must always be careful to avoid a too 
literal adherence to the strict technical meaning of 
words, and must view the matter broadly, and after 
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giving consideration and weight to every part of the 
award, endeavour to give it a meaning consistent 
with the general intention of the parties to be 
gathered from the whole award. [A. Bond & Co Ltd 
(In Liquidation) v. McKenzie (1929) AR 499 per 
Street J. at 503 and 504.] 

When the meaning of language, read in it's 
ordinary and natural sense, is obtained it is not 
necessary or indeed permissable to look at the 
intention of the parties. [See Amalgamated Society 
of Engineers v. Adelaide Steamship Co Ltd 28 CLR 
129 per Higgins J. at 162; and Australian Workers' 
Union v. Abbey (1939) 40 CAR 494; and Collie 
Miners Union v. Amalgamated Collieries WA Ltd 4 
WAIG 179 at 180.] 

It has also been held that: 
The rule is that words used by the legislature 

should be given their plain and natural meaning 
unless it is manifest from the general scope and 
intention of the statute that injustice and absurdity 
would result from so construing them. [Per Jervis 
C.J. in Matterson v. Hart 31 CLR 290 at 294.] 

and 
It is my opinion, a sound rule of statutory 

construction that a meaning of the language 
employed by the legislature which would produce an 
unjust and capricious result is to be avoided. (130 
CLR 321 at 331.) 

Applying these principles to the clause in debate in this 
case it is my view that the purpose of Clause 19 is in 
accordance with it's title; to erect payments in the 
circumstances when workers are required to travel. 
When ordinary work is not available subclause (3) 
addresses itself to such payments when a worker travels 
passenger from his home depot to another depot and 
then has been booked off duty and who has not been on 
duty prior to the travel. The implication from this is that 
the worker was unable to perform his normal duties for 
the day and therefore complete a shift as is prescribed in 
Clause 36 of the award. 

The clause then erects a set of varying levels of 
compensation to be paid to a worker when he finds 
himself in that circumstance culminating with the 
proviso that if on any day the worker travels for more 
than four hours then it is to be regarded as if a shift is 
completed. That the clause is stated in the negative in the 
award could give rise to some confusion to it's meaning 
when read separately, but when read in conjunction, and 
in context, with the preceding parts of the subclause then 
it's meaning is clear. 

It is possible to interpret this clause on the natural and 
normal meaning of it's words, and there is no need to rely 
on the historical context of it, however when one does 
look at the history of the conclusion reached by 
application of the principles of interpretation is the same 
as the literal interpretation. The transcript in application 
26 of 1956 and the Decision arising therefrom are clear in 
this respect and add weight to the interpretation given 
above. In my view therefore the answer to the question 
raised by the applicant in these proceedings is in the 
affirmative and I so declare. 

RAILWAY OFFICERS'. 
Award No. RCB A1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB5 of 1986. 
Between Western Australian Railway Officers' Union, 

Applicant and Western Australian Government 
Railways Commission, Respondent. 

Before the Railways Classification Board. 
The 2nd day of May 1986. 

Mr R.L. Robinson on behalf of the Applicant. 
Mr C. Mitsopoulos on behalf of the Respondent. 
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Reasons for Decision. 
THE CHAIRMAN: This is the unanimous decision of 
the Board in regard to an application to interpret the 
Railway Officers Award 1985, in particular Clause 5.— 
Hours of Duty and more particularly subclause (5) (b) 
thereof. That subclause so far as is relevant provides:— 

(b) Any officer called upon to work on any day 
on which he has been booked off shall be given not 
less than 12 hours' notice or shall be paid for all time 
worked on such day at not less than at the rate of 
time and a half unless the officer is otherwise 
entitled to payment for overtime because of the time 
worked on such day. 

The operation of that provision has been bought into 
question under the following circumstances. In the week 
ending 15 June 1985 an officer was rostered to work from 
1600-2400 hours on Monday 10 June. For Tuesday 11 
June, the roster indicated "adjust" and for Wednesday 
12 June, it indicated "2330 (Tues). 0000/800 hours". 
The roster provided for work on other days but the 
details are not material to these proceedings. It is 
common ground that, the half hour from 2330 to 2400 
hours on Tuesday was travelling time, for which the 
Award by Clause 8 provides payment. The normal 
working hours were to be the first eight hours of 
Wednesday. 

At approximately 3.00 p.m. on Monday 10 June the 
officer was told that he would not be required to work 
the times stipulated in the roster for the Monday shift. 
He was to commence work at 2100 hours on that day and 
work until 0800 hours on Tuesday in order to cover for 
an officer who was absent from work. He thus worked an 
11 hour shift, eight hours of which were in the early 
hours of Tuesday morning. Thereafter the officer 
worked in accordance with the times stipulated in his 
roster. He was paid at ordinary time rates for all the time 
worked during the week, save that he was paid at over- 
time rates per three hours on Tuesday as a result of the 11 
hour shift. 

The Applicant submits that the officer should have 
been paid at the rate of time and a half for the eight hours 
worked on Tuesday as it was work performed on a day 
on which he was "booked off" and after having been 
given less than 12 hours' notice of the requirement to 
work on that day. The Respondent's answer is that the 
Applicant was not "booked off" on that day since he 
was required by his roster to start at 11.30 p.m., albeit for 
the purposes of travelling to work. 

Further, the Respondent argues that the provision 
under review was designed to recompense officers for 
having to work an extra or sixth shift in any particular 
week. The argument was that only the Monday shift was 
changed; the work done on Tuesday was part of the 
Monday shift. Thus the officer was not required to work 
a sixth shift and hence not entitled to the penalty 
prescribed in the subclause. 

In our view the matter is really quite simple. The 
relevant provision is unambiguous; it means exactly what 
it says. Both the letter and the spirit of the Award provide 
that if an officer is required to work on his rostered day 
off, he should be paid for work on that day at the rate of 
time and a half, unless he is given 12 hours' notice of the 
change requirement. There is no warrant for the con- 
clusion that the provision applies only in cases where a 
sixth shift is worked. The Award does not in any way say 
that; it quite clearly links the payment of the penalty to 
work on the day one is booked off and that is so irrespec- 
tive of how many shifts are worked in the week. 
Although in the course of speaking to the minutes of the 
order in 1966, when the provision was first inserted into 
the predecessor of the Award, mention was made of it 
applying where a sixth shift was worked, mention was 
also made of the fact that it was designed not as an 
overtime provision, but rather as a penalty for bringing 
officers into work on days on which they were not 
supposed to work. In our view the latter suggestion more 
accurately reflects the purpose of the provision. 
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Whether in interpreting the Award regard is had to the 
object of the subclause under review and to extrinsic 
material as sections 18 and 19 of the Interpretation Act 
1984 now allow, or simply to a literal construction of the 
provision the same result obtains. The Award is directed 
at work "on any day" on which an officer "has been 
booked off". Even though the work in question was 
done as part of Monday's changed shift, it is clear that it 
resulted in the officer having to work on the day on 
which he was "booked off". The roster clearly indicates 
that Tuesday was an "adjust" day, or in railway 
parlance, a rostered day off. The fact that the officer was 
required to travel to work for the last half hour of that 
day does not alter the position. The expression "booked 
off" in the subclause clearly contemplates being booked 
off from work. The officer was not required to work as 
ordinarily understood on that day. He was simply 
required to travel to work in that time preparatory to 
working a full eight hour shift starting at 0001 on 
Wednesday morning. If travelling time was "work" in 
the sense referred to in subclause (5) (6) there would be 
no need to make special mention of it in the roster. 

We think therefore, that the officer was in the circum- 
stances entitled to be paid as the Award says for all time 
worked on Tuesday at not less than time and a half. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman. 

NOTICES — 
Award/agreement matters — 

Application No. 523 of 1986. 

APPLICATION FOR V ARIATION OF AWARD 
ENTITLED "BRUSHMAKERS' AWARD 

NO. 30 of 1959". 

NOTICE is given that an application has been made to 
the Commission by Swan Brushware Ltd under the 
Industrial Relations Act 1979 for a variation of the above 
Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope .are 
published hereunder. 

3.—Area and Scope. 
This Award shall have effect throughout the whole of the 
State, and shall apply to the industry of Broom and 
Brushmaking, and to the employees employed in the 
industry, mentioned in the Schedule hereunder. 

Schedule. 
Industry 

Millett and/or grass mixture broom making and all its 
branches. 

Brushmaking in all its branches, including pan work, 
wood machining, painting, varnishing or spraying. 

Mop making, feather duster making and washboard 
making. 
Representative Employer — 

Swan Brushware Limited. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 17th day of June 1986. 

K. SCAPIN, 
Registrar. 
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Application No. AGS of 1986. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED: 

"CLERKS' PERMANENT BUILDING SOCIETIES 
AUSTRALIAN TRAINEESHIPS AGREEMENT". 

NOTICE is given that the application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant those parts of the agreement which 
relate to area of operation or scope are published 
hereunder — 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the 
Permanent Building Societies (Administrative and 
Clerical Officers) Award No. 26 of 1975 employed in the 
industry of the employers named in Schedule A of this 
agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Training or Trainee Agreement" 
"Clerical Trainee" 
"Relevant Award" 
"Australian Traineeship System (ATS)" 

Schedule A — Employers Party to this Agreement. 
Town & Country WA Building Society 
297 Murray Street, Perth 6000 
Perth Building Society 
95 William Street, Perth 6000 

A copy of the proposed Agreement may be inspected 
at my office at 815 Hay Street, Perth. 

Dated this 23rd day of June 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A4 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS' (ANIMAL 

RESOURCES AUTHORITY) AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia Incorporated under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 

(ii) any person referred to in (i) hereof who would 
have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) Any person employed in the following callings: 
Director 
Technician 
Clerk 
Typist 
Animal House Assistant 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 23rd day of June 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A6 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS* (COASTAL 

SHIPPING COMMISSION) AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia Incorporated under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondent and to the respondent 
employing such employees. 

Provided that this Award shall not apply to any person 
eligible for membership of the Federated Clerks Union at 
the date of this Award who was employed under the 
Clerks (Coastal Shipping Commission) Award 1977, No. 
40 of 1975, and performing clerical duties at a 
classification level lower than level 5 prescribed in this 
Award. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) Any person employed in the following callings: 
Manager, howsoever designated 
Superintendent, howsoever designated 
Accountant 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 23rd day of June 1986. 

K. SCAPIN, 
Registrar. 
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Application No. PSA A7 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"GOV ERNMENT OFFICERS' 

(PORT AUTHORITIES) AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia Incorporated under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

This Award shall have effect throughout the State of 
Western Australia. 

4.—Scope. 
This'Award shall apply to all Government Officers 

employed by the respondents in or in connection with the 
control of ports in Western Australia and to the 
respondents employing such employees. 

Provided that this Award shall not apply to any person 
eligible for membership of the Federated Clerks Union at 
the date of this Award who was employed under the 
Fremantle Port Authority Clerks' (Head Office Staff) 
Award 1957, No. 10 of 1957, and engaged on clerical 
work at a classification lower than level 6 prescribed in 
this Award. 

6.—Definitions. 
"Association" means the Civil Service Association 

(Inc). 
"Government Officer" means — 

(i) every salaried employee 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

(iii) any person employed in the following callings: 
General Manager 
Managing Secretary 
Accountant 
Wharf Superintendent, Supervisor or 

Manager, and Assistant 
Clerk, howsoever designated 
Clerical Assistant 
Clerk/Typist/Receptionist 
Librarian 
Engineer 
Surveyor 
Draftsperson 
Personnel and Industrial Officer 
Works Supervisor 
Safety Officer 
Security Officer 
Patrol Officer 
Hostess 
Technical Officer 
Technician 
Small Craft Superintendent 
Fire Protection Officer 
Shipping Water Attendant, and Assistant 
General Assistant 
Wharfinger 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 23rd day of June 1986. 

K. SCAPIN, 
Registrar. 

Application No. A13 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"METAL INDUSTRY AWARD". 

NOTICE is given that an application has been made to 
the Commission by Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and Others 
under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award relates to the industries shown in the 

Second Schedule to this award and applies to all workers 
employed in each such industry in any classification in 
Clause 32.—Wages (including the Appendix thereto) of 
Part 1 — General or Clause 11.—Wages of Part II, III 
and IV of this award. 

32.—Wages. 
General Engineering Section: 

Assembler — Window Frame Making 
Brass Finisher 
Cycle Assembler 
Cycle Mechanic 
Examiner 
Fitter — Refrigeration 

— Window Frame 
Fuel Injector Fitter 
Heat Treater 
Heat Treater — Operative 
Inspector 
Locksmith 
Machinist — First Class (Tool Room) 

— First Class 
— Second Class 
— Third Class 

Motor Cycle Mechanic 
Motor Cycle Assembler (assembling for the first 

time in Australia) 
Motor Mechanic 
Motor Vehicle Assembler 
Pattern Maker 
Process Worker 
Weighing Instrument Mechanic — Full Licence 

— Sectional Licence 
Scientific Instrument Maker 
Sewing Machine Mechanic (Industrial) 
Sewing Machine Assembler and Adjuster 
Toolmaker 
Tractor and Agricultural Implement Assembler'— 

First two years' experience 
Thereafter 

Tradesman 
Viewer 

Electrical Section: 
Automotive Electrical Fitter 
Battery Attendant 
Battery Fitter 
Electrical Fitter and/or Armature Winder 
Electrical Fitter's Assistant 
Electrician in charge of an electrical supply 

undertaking 
Electrician — Special Class 
Linesman — Grade 1: i.e. with not less than three 

years' experience as a linesman 
— Grade 2: i.e. with less than three years' 

experience as a linesman 
Motor Attendant 
Process Worker 
Switchboard Attendant 
Electronics Tradesman 

Electroplating Section: 
Electroplater — First Class 

— Second Class 
Polisher 
Wet Process Worker 
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Boilermaking and Ship Construction Section: 
Boilersmith and/or Angle Iron Smith 
Driller using portable machine 
Driller using stationary machine 
Plate Setter and Frame Bender 
Tradesman 
Tradesman — the greater part of whose time is 

occupied in marking off and/or template making 
Steel Construction Section: 
(Including nut, bolt and spike making) 

Machinist — First Class 
— Second Class 

Tradesman 
Tradesman — the greater part of whose time is 

occupied in marking off and/or template making 

Welding Section: 
Welder — First Class 

— Second Class 
— Third Class 
— Fourth Class 

Foundry Section: 
Annealing Stove Attendant 
Assistant Furnaceman 
Core Stove or Oven Attendant 
Dresser and/or Pettier and/or Grinder when using 

a portable machine 
Worker directly assisting tradesman 
Furnaceman — Cupola 

— Electric 
— Other 

Jobbing Coremaker 
Jobbing Moulder 
Plate or Machine Moulder and/or Coremaker — 

First six months' experience 
Second six months' experience 
Third six months' experience 
Thereafter 
("Experience" includes experience as a moulder 
or coremaker whether jobbing or machine and 
whether as a junior or an adult.) 

Shot Blast and Sand Blast Dresser — 
(i) who is not protected from flying shot and 

sand by a properly enclosed cabin. 
(ii) who is so protected. 

Tapper Out 
Dresser and/or Pettier and/or Grinder 

Wrought Pipe Section: 
Faucet Maker in charge of furnace 
Machine Operator in charge of machine 
Man assisting furnace faucet maker 
Man on tar dip and sand rolling 
Pipe Builder 
Pipe Rounder 

Smith Section: 
Blacksmith's Striker 
Blacksmith 
Coppersmith 
Forge Furnaceman 
Hammer Driver 

Iron Working and General Section: 
Assistant Furnaceman 
Attendant at small rivet heating or bolt heating or 

similar type of fires 
Bender of iron and steel frames used for reinforcing 

concrete 
Boiler (inside) cleaner and chipper 
Cold Saw Operator 
Crane Attendant and Dogman 
Crane Driver — overhead cabin controlled 
Dresser and/or Pettier and/or Grinder 
Dresser and/or Pettier and/or Grinder when using 

portable machine 
Friction Saw Operator 
Furnaceman 

Lagger — First six months' experience 
— Second and Third six months' experience 
— Fourth and Fifth six months' experience 
— Thereafter 

Painter of Iron Work (Other than coach painter and 
ship painter using brush or spray) 

Rigger and Splicer or Scaffolder on ships and 
buildings — 

(i) Certificated Rigger or Scaffolder 
(ii) Rigger or Scaffolder (Other) 
(iii) A Certificated Rigger or Scaffolder other 

than a leading hand who, in compliance 
with the regulations made pursuant to the 
Construction Safety Act 1972, is respons- 
ible for the supervision of not less than 
three workers shall be deemed a leading 
hand and shall be paid the additional rate 
prescribed in subparagraph (i) of para- 
graph (a) of subclause (3) of this clause. 

Rigger and Splicer or Scaffolder other than on ships 
and buildings 

Shot Blast and Sand Blast Dresser — 
(i) who is not protected from flying shot and 

sand by a properly enclosed cabin 
(ii) who is so protected 

Tool and Material Storeman 
Tradesman's Assistant Section: 

(i) Workers directly assisting tradesman not 
elsewhere classified 

(ii) Tradesmen's Assistants who from time to 
time are required to do rigging work (other 
than as an Assistant Rigger) or who uses a 
grinding machine 

Industrial Gases Section: 
Oxygen Plant Operator 
Acetylene Plant or other Gas Plant Operator 
General Process Hand 
Labourer 

Industrial Instrumentation Section: 
Instrument Tradesman 
Instrument Tradesman — Complex Systems 
Instrumentation and Controls Tradesman 

Sheet Metal Section: 
Sheet Metal Worker — First Class 

— Second Class 
Press Operator — Heavy 

— Light 
Solderer and Dipper 
Drop Hammer Stamper 
Guttering Machinist 
Power Machinist — Not Otherwise Specified 
Spinner — First Class 

— Other 
Process Worker 
Lagger — First six months' experience 

— Second and Third six months' experience 
— Fourth and Fifth six months' experience 
— Thereafter 

Polisher 
Canister Making: 

Die Setting and/or Machine Setter and/or 
Leading Press Hand 

Canister Maker by hand and Rivetter by hand 
Solderer and Dipper 
Operator of Other Power Presses and Other 

Machines 
Cap Solderer 
Quality Control Checker (J. Gadsden Pty Ltd) 
Stove and Range Fitters and Assemblers 

Painting: 
First Class Painter — Sheet Metal 
Painter — Sheet Metal 
Tool and Material Storeman 
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Welding: 
Welder — First Class 

— Second Class 
— Third Class 

Galvanising: 
Galvaniser 
Assistant Working over Metal Pot 
Pickler 
All Others 

Porcelain EnameUing: 
Wet, including work on sheet metal — 

Fireman 
Fuser 
Fuser's Assistant 
Fuser on Medallions, Badges or Buckle 
Inspector — First Class 

— Other 
Mill Hand and Mixer 
Packer and/or Despatcher 
Pickler 
Racksman 
Sand and Shot Blaster 
Sprayer, Grip and/or Colour Coats 
Swiller, Gripper and Brusher 

Dry — 
Duster 
Duster's Assistant 

Vehicle Builders' Section: 
General Smith 
Springmaker and/or Fitter, or Fitter on Vehicles 
Bodybuilder 
Panelbeater 
Welder — First Class 

— Second Class 
— Third Class 
— Fourth Class 

Painter 
Spray Painter 
Trimmer 
Signwriter (Vehicle Building and Repair Trade) 
Wood Machinist 

Lead Wiper and/or Metal Finisher 
Sectional Trimmer 
Panel Fixer (Caravans and/or Vehicles) 
Painter's Labourer 
Assembler Viceman 
Smith's Striker 
Storeman 
General Labourer 
General Motors Holden — Western Australia: 
Dent Knocker 
Painter, spray and/or brush (on prime coats) 
Washer, using phenyl, petrol, kerosene, etc 
Painter, spray and/or brush (on coats other than 

prime) 
Spotter and/or toucher up 
Inspector — 2 Vi per cent in excess of wage payable 

to a worker whose work he is required to inspect. 
Sewing Machinist — 

First Year's Experience 
Thereafter 

Gate, Fence and Frames Industry Section: 
Machinist (Wire) — "A" 

— "B" 
Machinist's (Wire) Assistant 
Framer — "A" 

— "B" 
Process Worker 
Wirer 
Welder — "A" 

— "B" 
— "C" 

Painter of Iron Work 
Erector 
Erector's Assistant 

Tool and Material Storeman 
T radesman 

John Lysaght (Australia) Limited Section: 
Operator — Grade I 

— Grade II 
Recorder/Examiner 
Operator's Assistant 
General Hand 
Tradesman 
Tradesman's Assistant 
Process Worker 
Dogman 

Apprentices 
Junior Workers 

11.—Wages. 
Instrumentation and Controls Tradesman 
Instrument Tradesman — Complex Systems 
Instrument Tradesman 
Scientific Instrument Maker 
Welder — Special Class 
Welder 
Electrician — Special Class 
Electrical Fitter 
Electrical Installer 
Boilermaker 
Tradesman — the greater part of whose time is occupied 

in marking off and/or template making 
Tradesman 
Pipe Fitter 
Fitter — Refrigeration 
Fitter — Window Frame 
Motor Mechanic 
Machinist — Engineering: 

1st Class 
2nd Class 

Certificated Rigger or Scaffolder 
Rigger or Scaffolder — Other 
Tool and Material Storeman 
Tradesman's Assistant 
Tradesman's Assistant who from time to time uses a 

grinding machine 
Lagger — 

1st six months' experience 
2nd and 3rd six months' experience 
4th and 5th six months' experience 
Thereafter 

Grinder using portable machine 
Crane Attendant and Dogman 
Labourer 
Sheet Metal Worker — 1st Class 

— 2nd Class 
Part III. 

11.—Wages. 
Scientific Instrument Maker 
Welder — Special Class 
Welder 
Tradesman 
Refrigeraiion Fitter 
Boilermaker — Structural Steel Tradesman 
Sheetmetal Worker — 

First Class 
Second Class — 

1st six months' experience in the industry 
Thereafter 

Certificated Rigger or Scaffolder 
Rigger or Scaffolder — Other 
Tool and Material Storeman 
Tradesman's Assistant 
Tradesman's Assistant, who from time to time uses a 

grinding machine 
Lagger — 

1st six months' experience 
2nd and 3rd six months' experience 
4th and 5th six months' experience 
Thereafter 

48231—3 
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Part IV. 
11.—Wages. 

Electrical Fitter 
Electrical Installer 
Electrician — Special Class 
Fitter Erector 
Fitter 
Tradesman's Assistant 
Tool and Material Storeman 

Schedule of Respondents. 
Abattoir Operators 
Abattoir Plant and Equipment Manufacturers 
Abrasives Manufacturers 
Acoustic Material Manufacturers 
Aerated Water and Cordial Manufacturers 
Aerosol Manufacturers 
Aggregate Suppliers 
Agitator Manufacturers 
Agricultural Equipment Manufacturers 
Agricultural Machinery Suppliers 
Air Compressor Manufacturers 
Air Conditioning and Refrigeration Manufacturers 
Air Conditioning — Solar 
Air Filter Manufacturers 
Aluminium Fabricators 
Anchor Manufacturers 
Annuniciator Manufacturers 
Anodiser Manufacturers 
Applicance Manufacturers (Household) 
Asbestos Cement Product Manufacturers 
Asbestos Removal Contractors 
Auger Manufacturers 
Awning Manufacturers 
Axle Manufacturers 
Bacon Manufacturers 
Badge Manufacturers 
Bakery Equipment Manufacturers 
BaU and Roller Bearing Specialists 
Balustrading Manufacturers 
Bathroom Fitting Manufacturers 
Battery Manufacturers and/or Repairers 
Bicycle Manufacturers and/or Assemblers and/or 

Repairers 
Biscuit, Cake and/or Pastry Manufacturers 
Blacksmiths 
Boat and Ship Builders and/or Repairers 
Boat Fitting Manufacturers 
Boat Trailer Manufacturers 
Boat Trailer Winch Manufacturers 
Body Builders 
Boilermakers and/or Calorfiers and/or Heat Exchanger 

Manufacturers 
Bolt Manufacturers 
Bottle Manufacturers 
Brakes and Component Manufacturers 
Brass Finishers 
Brass Fitting Manufacturers 
Bread and Yeast Product Manufacturers 
Brick Manufacturers 
Builders 
Bulk Handling Equipment Manufacturers 
Butter and/or Cheese Manufacturers 
Cabinet Manufacturers 
Cable Tray Manufacturers 
Canister Manufacturers 
Canners and Food Processors 
Caravan and Campervan Builders 
Carport Manufacturers, Suppliers and Erectors 
Cement Manufacturers 
Chemical Manufacturers 
Chrome Platers 
Clothing Manufacturers 
Cold Plate Manufacturers 
Cold Storage Operators 
Concrete and Pre-Cast Product Manufacturers 
Concrete Suppliers 
Container Manufacturers 
Conveyor System Manufacturers 

Cool Room and Chiller Manufacturers 
Copper Fabricators 
Corrosion Coaters 
Crane Manufacturers 
Dairy and Milk Suppliers 
Dairy Equipment Manufacturers 
Diesel Engine Manufacturers and/or Suppliers 
Display and Exhibition Equipment Manufacturers 
Door and Door Frame Manufacturers 
Dredge Builders 
Drum Manufacturers 
Duct Manufacturers and/or Installers 
Dust Extraction and Pollution Control Equipment 

Manufacturers and/or Installers 
Earth Moving Contractors 
Electrical Appliance Repairers 
Electrical Contractors 
Electrical Distribution Equipment Suppliers 
Electrical Distributors 
Electrical Switchboard and Component Manufacturers 
Electric Motor, Generator and Alternator 

Manufacturers and/or Repairers. 
Electronics Equipment Manufacturers 
Engineers 
Engravers 
Exhaust System Manufacturers and/or Installers 
Fan Manufacturers 
Fascia Manufacturers 
Fastener Manufacturers 
Fertiliser Manufacturers 
Filter, Strainer and Screen Manufacturers 
Fire Fighting and Protection Equipment Suppliers 

and/or Manufacturers 
Food Wholesalers 
Footwear Manufacturers 
Forgers 
Forklift Truck Suppliers and/or Repairers 
Foundry Operators 
Fuse Manufacturers and/or Suppliers 
Garage, Patio and Shed Manufacturers and/or Erectors 
Gear and Gear Box Manufacturers and/or Repairers 
Glass Manufacturers 
Hire Services 
Hotels 
Hydraulic Equipment Manufacturers and/or Repairers 
Ice Cream and Ice Product Equipment Manufacturers 

and/or Repairers 
Ice Cream Manufacturers 
Ice Manufacturers 
Industrial and/or Medical Gas Manufacturers and/or 

Suppliers 
Instrument Makers and/or Installers and/or Repairers 
Lawn Mower, Edger and Component Suppliers and 

Repairers 
Lift Industry 
Lifting Gear, Hoist and Sling Manufacturers 
Local Government Authorities 
Machinery Manufacturers 
Machinery Merchants 
Material Handling Equipment Suppliers 
Meat and Meat Product Suppliers 
Metal Press Work Suppliers 
Metal Spinning Suppliers 
Metal Stampers 
Pump and Pumping Equipment Manufacturers 
Purlin and Cleat Manufacturers 
Quarry Operators 
Railway Equipment Manufacturers and/or Suppliers 
Railway Rolling Stock Manufacturers 
Refractory Operators 
Refrigerator Manufacturers and/or Repairers and/or 

Services 
Retail and Wholesale Stores 
Roo Bar Manufacturers and/or Installers 
Rope, Cord and Twine Manufacturers 
Safe Manufacturers 
Sawmillers 
Scales — Sales and/or Service 
Scrap Metal Merchants 
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Sewing and/or Knitting Machine Distributors and/or 
Services 

Sheetmetal Workers 
Shelving Manufacturers 
Shop Fitters 
Shower Recess and Screen Manufacturers 
Smallgoods Manufacturers 
Spray Painters 
Spring Manufacturers 
Sprinkler Manufacturers 
Steel Fabricators 
Stock and/or Poultry Food Manufacturers 
Tallow Manufacturers 
Tanker, Truck and Trailer Distributors 
Tank Manufacturers and/or Erectors 
Mineral Processing and Mining Equipment 

Manufacturers 
Motor Body Builders 
Motor Chassis Aligners 
Motor Cycles — Sales and/or Service 
Motor Garages and Service Stations 
Motor Radiator Manufacturers and/or Repairers 
Motor Tyre Dealers and/or Manufacturers and/or 

Retreaders 
Motor Vehicle Component Developers and/or 

Manufacturers 
Motor Vehicle Distributors 
Motor Wreckers 
Nail and/or Staple Manufacturers 
Nailing and Stapling Equipment Manufacturers 

and/or Suppliers 
Nut Manufacturers 
Partitioning Manufacturers 
Pastoralists and/or Farmers and/or Graziers 
Pattern Makers 
Pipe and/or Pipe Fitting Manufacturers 
Pipeline Constructors and Welders 
Plastic Bag Manufacturers 
Plastic Extruders and/or Fabricators and/or Moulders 
Plumbers 
Plumbing Suppliers 
Prawn and Fish Processing Equipment Manufacturers 
Pre-Fabricated and Transportable Buildings and/or 

Component Manufacturers 
Pressure Vessel Manufacturers 
Printers 
Taxi Operators 
Taxi Truck Operators 
Thermal Insulation Contractors 
Tiles, Roofing — Manufacturers and/or Layers 
Tin Mine Operators 
Titanium Oxide Manufacturers 
Tool and Die Makers 
Tractor Manufacturers 
Transformer Manufacturers 
Transport Industries 
Typewriter Distributors and/or Services 
Vehicle Builders 
Vending Machine Distributors 
Washing Machine and Domestic Appliance 

Manufacturers and/or Services 
Water Heater Manufacturers 
Welders 
Welding Equipment — Sales and/or Services 
Window Frame Manufacturers 
Window Manufacturers 
Wire Product Manufacturers 
Wrought Iron Workers 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 9th day of June 1986. 

K. SCAPIN, 
Registrar. 

Application No. 573 of 1986. 

APPLICATION FOR V ARIATION OF AWARD 
ENTITLED "NURSES' (COMMUNITY AND 

OCCUPATIONAL HEALTH) AWARD A26 0F1986". 

NOTICE is given that an application has been made to 
the Commission by the Royal Australian Nursing 
Federation WA Branch and Industrial Union of Workers 
under the Industrial Relations Act 1979 for a variation of 
the above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
pubhshed hereunder. 

Clause 3.—Area and Scope. 
Delete this clause and insert in lieu the following:— 

3.—Area and Scope. 
Part I of this award shall apply to nurses 

registered with the Nurses Board of WA in the 
employ of the respondents in the delivery of 
community and occupational health nursing 
services including such services as are provided in 
detention centres other than the Fremantle Prison 
and shall have effect throughout the State of 
Western Australia provided that the provisions of 
Part II of this award shall be applied in substitution 
for the provisions contained in the clauses relating 
to the same subject in Part I of the award only by the 
Ministers for Prisons and Community Services. 

Schedule of Respondents. 
The Hon Minister for Health 
The Hon Minister for Prisons 
The Hon Minister for Community Services 
Government Printer 
Metropolitan Water Authority 
Building Management Authority 
Western Australian Meat Commission 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 1st day of July 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A5 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"PUBLIC SERVICE ALLOW ANCES (FISHERIES 

AND WILDLIFE OFFICERS) AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of WA 
Inc under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This Award shall apply to all Government Officers 

employed under the provisions of the Public Service Act 
1978 within the following categories in the Department 
of Conservation and Land Management and Department 
of Fisheries:— 

(1) Fisheries Officers (including trainees) 
(2) Wildlife Officers (including trainees) 
(3) Reserve Officers 
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(4) Technical Officers and Technical Assistants 
— Fisheries Research and Wildlife Research 

(5) Any other officer engaged in duties at sea. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 24th day of June 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A10 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"PUBLIC AUTHORITIES LONG SERVICE LEAVE 

AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of WA 
Inc under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondents. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee; and 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

"Public Authority" means a public authority as 
defined by the Industrial Relations Act 1979. 

Schedule A. 
List of Respondents. 

Agriculture Protection Board of Western Australia 
Jarrah Road, South Perth WA 6151 
Albany Port Authority 
85 Brunswick Road, Albany WA 6330 
Animal Resources Authority 
PO Box 180, Willetton WA 6155 
Board of the Art Gallery of Western Australia 
Perth Cultural Centre, 47 James Street, Perth WA 6000 
Bunbury Port Authority 
Port Administration Centre, Bunbury WA 6230 
Country High Schools Hostels Authority 
184 St George's Terrace, Perth WA 6000 
Dairy Industry Authority of Western Australia 
217 Stirling Highway, Claremont WA 6010 
Esperance Port Authority 
C/- Post Office, Esperance WA 6450 
Fremantle Port Authority 
1 Cliff Street, Fremantle WA 6160 
Geraldton Port Authority 
298 Marine Terrace, Geraldton WA 6530 
Government Printer 
9 Salvado Road, Wembley WA 6014 

Herd Improvement Service Western Australia 
PO Box 463, Bunbury WA 6230 

Trustees of the Karrakatta Cemetery 
Railway Road, Karrakatta WA 6010 
King's Park Board 
Kings Park, Perth WA 6000 
Lamb Marketing Board of Western Australia 
823 Wellington Street, Perth WA 6000 
Legal Aid Commission of Western Australia 
105 St George's Terrace, Perth WA 6000 
Commissioner of Main Roads 
Waterloo Crescent, East Perth WA 6000 
Metropolitan Markets Trust 
Metro Markets, Perth WA 6000 
The National Trust of Australia (WA) 
139 St George's Terrace, Perth WA 6000 
Nurses Board of Western Australia 
1140 Hay Street, Perth WA 6000 
Director of the Perth Mint 
310 Hay Street, Perth WA 6000 
Perth Theatre Trust 
5 St George's Terrace, Perth WA 6000 
Trustees of the Pinnaroo Valley Memorial Park Cemetery 
Railway Road, Karrakatta WA 6010 

Painter's Registration Board 
18 Harvest Terrace, West Perth WA 6005 
Port Hedland Port Authority 
Port Hedland WA 6721 
Rottnest Island Board 
C/- Post Office, Rottnest Island WA 6161 
Rural Youth Movement Council 
8/295 Rokeby Road, Subiaco WA 6008 
Secondary Education Authority 
16 Stirling Highway, Nedlands WA 6009 
State Engineering Works 
Pamment Street, North Fremantle WA 6159 
The Waterways Commission 
184 St George's Terrace, Perth WA 6000 
Western Australian Arts Council 
II Ventnor Avenue, West Perth WA 6005 
Western Australian Coastal Shipping Commission 
6 Short Street, Fremantle WA 6160 
Western Australian Egg Marketing Board 
43 McGregor Road, Palmyra WA 6157 
Western Australian Fire Brigades Board 
480 Hay Street, Perth WA 6000 
Western Australian Greyhound Racing Association 
Station Street, Cannington WA 6107 
Western Australian Meat Commission 
Bennett Avenue, Robb Jetty WA 6166 
Trustees of the Western Australian Museum 
Francis Street, Perth WA 6000 
Western Australian Post Secondary Education 
Commission 
16 Stirling Highway, Nedlands WA 6009 
Western Australian Potato Marketing Board 
Cockburn Road, Hamilton Hill WA 6163 
Zoological Gardens Board 
Labouchere Road, South Perth WA 6151 
Western Australian Alcohol and Drug Authority 
25 Richardson Street, West Perth WA 6005 
Authority for the Intellectually Handicapped Person 
3 Havelock Street, West Perth WA 6005 
Western Australian Tourism Commission 
16 St George's Terrace, Perth WA 6000 
Builder's Registration Board 
18 Harvest Terrace, West Perth WA 6005 
Joondalup Development Corporation 
AMP Building, 140 St George's Terrace, Perth WA 6000 
Public Service Board 
III St George's Terrace, Perth WA 6000 
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The Hon B.T. Burke, IP, MLA 
Premier, Treasurer, Minister co-ordinating Economic 
and Social Development, Women's Interests 
19th Floor, City Mutual Tower, 
197 St George's Terrace, Perth WA 6000 
The Hon M.J. Bryce, BA, IP, MLA 
Deputy Premier, Minister for Industry and Technical 
Defence Liaison, Communications, Parliamentary and 
Electoral Return 
8th Floor, May Holman Centre, 
32 St George's Terrace, Perth WA 6000 
The Hon D.K. Dans, MLC 
Minister for Works and Services, Water Resources, 
Minister with special responsibility for the America's 
Cup, Leader of the Government in the Legislative 
Council 
8th Floor, Dumas House, 
2 Havelock Street, West Perth WA 6005 
The Hon J.M. Berinson, LLB, MLC 
Attorney-General, Minister for Budget Management, 
Prisons, Deputy Leader of the Government in the 
Legislative Council 
14th Floor, City Mutual Tower, 
197 St George's Terrace, Perth WA 6000 
The Hon J.P. Carr, BA, JP, MLA 
Minister for Local Government 
14th Floor, May Holman Centre, 
32 St George's Terrace, Perth WA 6000 
The Hon R.J. Pearce, BA, DipEd, JP, MLA 
Minister for Education, Planning, Police and Emergency 
Services, Leaders of the House in the Legislative 
Assembly 
151 Royal Street, East Perth WA 6000 
The Hon B.J. Hodge, MLA 
Minister for Conservation and Land Management, 
Environment 
Ground Floor, Central Government Buildings, 
20 Barrack Street, Perth WA 6000 

The Hon D.C. Parker, BA, JP, MLA 
Minister for Minerals and Energy, the Arts, Minister 
assisting the Minister co-ordinating Economic and 
Social Developments 
20th Floor, City Mutual Tower, 
196 St George's Terrace, Perth WA 6000 

The Hon J.F. Grill, LLB, JP, MLA 
Minister for Agriculture, the South West, Fisheries, 
the North West. 
9th Floor, Grain Pool Building, 
172 St George's Terrace, Perth WA 6000 

The Hon K.J. Wilson, MLA 
Minister for Housing, Sport and Recreation, Consumer 
Affairs, Aboriginal Affairs 
2nd Floor, Housing Commission Building, 
99 Plain Street, East Perth WA 6000 

The Hon P. M'C. Dowding, LLB, MLA 
Minister for Employment and Training, Industrial 
Relations 
7th Floor, May Holman Centre, 
32 St George's Terrace, Perth WA 6000 

The Hon I.F. Taylor, BEcon(Hons), JP, MLA 
Minister for Health, Lands 
8th Floor, Curtin House, 
60 Beaufort Street, Perth WA 6000 

The Hon P.A. Beggs, JP, MLA 
Minister for Tourism, Racing and Gaming 
19th Floor, City Mutual Tower, 
197 St George's Terrace, Perth WA 6000 

The Hon E.K. Hallhan, JP, MLC 
Minister for Community Services, the Family, Youth, 
the Ages, Multicultural and Ethnic Affairs, Minister 
assisting the Minister for Women's Interests 
11th Floor, Elder House, 
111 St George's Terrace, Perth WA 6000 

The Hon G.J. Troy, BBus, AFAIM, JP, MLA 
Minister for Transport, Small Business 
18th Floor, Allendale Square, 
77 St George's Terrace, Perth WA 6000 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 2nd day of July 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A8 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"PUBLIC AUTHORITIES HOURS OF DUTY 

AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of WA 
Inc under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondents. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee; and 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

"Public Authority" means a public authority as 
defined by the Industrial Relations Act 1979. 

Schedule A. 
List of Respondents. 

Agriculture Protection Board of Western Australia 
Jarrah Road, South Perth WA 6151 
Albany Port Authority 
85 Brunswick Road, Albany WA 6330 
Animal Resources Authority 
PO Box 180, WiUetton WA 6155 
Board of the Art Gallery of Western Australia 
Perth Cultural Centre, 47 James Street, Perth WA 6000 
Bunbury Port Authority 
Port Administration Centre, Bunbury WA 6230 
Country High Schools Hostels Authority 
184 St George's Terrace, Perth WA 6000 
Dairy Industry Authority of Western Australia 
217 Stirling Highway, Claremont WA 6010 
Esperance Port Authority 
C/- Post Office, Esperance WA 6450 
Fremantle Port Authority 
1 Cliff Street, Fremantle WA 6160 
Geraldton Port Authority 
298 Marine Terrace, Geraldton WA 6530 
Government Printer 
9 Salvado Road, Wembley WA 6014 
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Herd Improvement Service Western Australia 
PO Box 463, Bunbury WA 6230 

Trustees of the Karrakatta Cemetery 
Railway Road, Karrakatta WA 6010 
King's Park Board 
Kings Park, Perth WA 6000 
Lamb Marketing Board of Western Australia 
823 Wellington Street, Perth WA 6000 
Legal Aid Commission of Western Australia 
105 St George's Terrace, Perth WA 6000 
Commissioner of Main Roads 
Waterloo Crescent, East Perth WA 6000 
Metropolitan Markets Trust 
Metro Markets, Perth WA 6000 
The National Trust of Australia (WA) 
139 St George's Terrace, Perth WA 6000 
Nurses Board of Western Australia 
1140 Hay Street, Perth WA 6000 
Director of the Perth Mint 
310 Hay Street, Perth WA 6000 
Perth Theatre Trust 
5 St George's Terrace, Perth WA 6000 
Trustees of the Pinnaroo Valley Memorial Park Cemetery 
Railway Road, Karrakatta WA 6010 
Painter's Registration Board 
18 Harvest Terrace, West Perth WA 6005 
Port Hedland Port Authority 
Port Hedland WA 6721 
Rottnest Island Board 
C/- Post Office, Rottnest Island WA 6161 
Rural Youth Movement Council 
8/295 Rokeby Road, Subiaco WA 6008 
Secondary Education Authority 
16 Stirling Highway, Nedlands WA 6009 
State Engineering Works 
Pamment Street, North Fremantle WA 6159 
The Waterways Commission 
184 St George's Terrace, Perth WA 6000 
Western Australian Arts Council 
II Ventnor Avenue, West Perth WA 6005 
Western Australian Coastal Shipping Commission 
6 Short Street, Fremantle WA 6160 
Western Australian Egg Marketing Board 
43 McGregor Road, Palmyra WA 6157 
Western Australian Fire Brigades Board 
480 Hay Street, Perth WA 6000 
Western Australian Greyhound Racing Association 
Station Street, Cannington WA 6107 
Western Australian Meat Commission 
Bennett Avenue, Robb Jetty WA 6166 
Trustees of the Western Australian Museum 
Francis Street, Perth WA 6000 
Western Australian Post Secondary Education 
Commission 
16 Stirling Highway, Nedlands WA 6009 
Western Australian Potato Marketing Board 
Cockburn Road, Hamilton Hill WA 6163 
Zoological Gardens Board 
Labouchere Road, South Perth WA 6151 
Western Australian Alcohol and Drug Authority 
25 Richardson Street, West Perth WA 6005 
Authority for the Intellectually Handicapped Person 
3 Havelock Street, West Perth WA 6005 
Western Australian Tourism Commission 
16 St George's Terrace, Perth WA 6000 
Builder's Registration Board 
18 Harvest Terrace, West Perth WA 6005 
Joondalup Development Corporation 
AMP Building, 140 St George's Terrace, Perth WA 6000 
Public Service Board 
III St George's Terrace, Perth WA 6000 

The Hon B.T. Burke, JP, MLA 
Premier, Treasurer, Minister co-ordinating Economic 
and Social Development, Women's Interests 
19th Floor, City Mutual Tower, 
197 St George's Terrace, Perth WA 6000 
The Hon M.J. Bryce, BA, JP, MLA 
Deputy Premier, Minister for Industry and Technical 
Defence Liaison, Communications, Parliamentary and 
Electoral Return 
8th Floor, May Holman Centre, 
32 St George's Terrace, Perth WA 6000 
The Hon D.K. Dans, MLC 
Minister for Works and Services, Water Resources, 
Minister with special responsibility for the America's 
Cup, Leader of the Government in the Legislative 
Council 
8th Floor, Dumas House, 
2 Havelock Street, West Perth WA 6005 
The Hon J.M. Berinson, LLB, MLC 
Attorney-General, Minister for Budget Management, 
Prisons, Deputy Leader of the Government in the 
Legislative Council 
14th Floor, City Mutual Tower, 
197 St George's Terrace, Perth WA 6000 
The Hon J.P. Carr, BA, JP, MLA 
Minister for Local Government 
14th Floor, May Holman Centre, 
32 St George's Terrace, Perth WA 6000 
The Hon R.J. Pearce, BA, DipEd, JP, MLA 
Minister for Education, Planning, Police and Emergency 
Services, Leaders of the House in the Legislative 
Assembly 
151 Royal Street, East Perth WA 6000 
The Hon B.J. Hodge, MLA 
Minister for Conservation and Land Management, 
Environment 
Ground Floor, Central Government Buildings, 
20 Barrack Street, Perth WA 6000 
The Hon D.C. Parker, BA, JP, MLA 
Minister for Minerals and Energy, the Arts, Minister 
assisting the Minister co-ordinating Economic and 
Social Developments 
20th Floor, City Mutual Tower, 
196 St George's Terrace, Perth WA 6000 
The Hon J.F. Grill, LLB, JP, MLA 
Minister for Agriculture, the South West, Fisheries, 
the North West. 
9th Floor, Grain Pool Building, 
172 St George's Terrace, Perth WA 6000 
The Hon K.J. Wilson, MLA 
Minister for Housing, Sport and Recreation, Consumer 
Affairs, Aboriginal Affairs 
2nd Floor, Housing Commission Building, 
99 Plain Street, East Perth WA 6000 
The Hon P. M'C. Dowding, LLB, MLA 
Minister for Employment and Training, Industrial 
Relations 
7th Floor, May Holman Centre, 
32 St George's Terrace, Perth WA 6000 
The Hon I.F. Taylor, BEcon(Hons), JP, MLA 
Minister for Health, Lands 
8th Floor, Curtin House, 
60 Beaufort Street, Perth WA 6000 
The Hon P.A. Beggs, JP, MLA 
Minister for Tourism, Racing and Gaming 
19th Floor, City Mutual Tower, 
197 St George's Terrace, Perth WA 6000 
The Hon E.K. Hallhan, JP, MLC 
Minister for Community Services, the Family, Youth, 
the Ages, Multicultural and Ethnic Affairs, Minister 
assisting the Minister for Women's Interests 
11th Floor, Elder House, 
111 St George's Terrace, Perth WA 6000 
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The Hon G.J. Troy, BBus, AFAIM, JP, MLA 
Minister for Transport, Small Business 
18th Floor, Allendale Square, 
77 St George's Terrace, Perth WA 6000 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 2nd day of July 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A9 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"PUBLIC AUTHORITIES SUPERANNUATION 

AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of WA 
Inc under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the respondents. 

6.—Definitions. 
"Government Officer" means — 

(i) every salaried employee; and 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984. 

Schedule A. 
List of Respondents. 

Agriculture Protection Board of Western Australia 
Jarrah Road, South Perth WA 6151 
Albany Port Authority 
85 Brunswick Road, Albany WA 6330 
Animal Resources Authority 
PO Box 180, Willetton WA 6155 
Board of the Art Gallery of Western Australia 
Perth Cultural Centre, 47 James Street, Perth WA 6000 
Bunbury Port Authority 
Port Administration Centre, Bunbury WA 6230 
Country High Schools Hostels Authority 
184 St George's Terrace, Perth WA 6000 
Dairy Industry Authority of Western Australia 
217 Stirling Highway, Claremont WA 6010 
Esperance Port Authority 
C/- Post Office, Esperance WA 6450 
Fremantle Port Authority 
1 Cliff Street, Fremantle WA 6160 
Geraldton Port Authority 
298 Marine Terrace, Geraldton WA 6530 
Government Printer 
9 Salvado Road, Wembley WA 6014 

Herd Improvement Service Western Australia 
PO Box 463, Bunbury WA 6230 

Trustees of the Karrakatta Cemetery 
Railway Road, Karrakatta WA 6010 
King's Park Board 
Kings Park, Perth WA 6000 
Lamb Marketing Board of Western Australia 
823 Wellington Street, Perth WA 6000 
Legal Aid Commission of Western Australia 
105 St George's Terrace, Perth WA 6000 
Commissioner of Main Roads 
Waterloo Crescent, East Perth WA 6000 
Metropolitan Markets Trust 
Metro Markets, Perth WA 6000 
The National Trust of Australia (WA) 
139 St George's Terrace, Perth WA 6000 
Nurses Board of Western Australia 
1140 Hay Street, Perth WA 6000 
Director of the Perth Mint 
310 Hay Street, Perth WA 6000 
Perth Theatre Trust 
5 St George's Terrace, Perth WA 6000 
Trustees of the Pinnaroo Valley Memorial Park Cemetery 
Railway Road, Karrakatta WA 6010 
Painter's Registration Board 
18 Harvest Terrace, West Perth WA 6005 
Port Hedland Port Authority 
Port Hedland WA 6721 
Rottnest Island Board 
C/- Post Office, Rottnest Island WA 6161 
Rural Youth Movement Council 
8/295 Rokeby Road, Subiaco WA 6008 
Secondary Education Authority 
16 Stirling Highway, Nedlands WA 6009 
State Engineering Works 
Pamment Street, North Fremantle WA 6159 
The Waterways Commission 
184 St George's Terrace, Perth WA 6000 
Western Australian Aits Council 
II Ventnor Avenue, West Perth WA 6005 
Western Australian Coastal Shipping Commission 
6 Short Street, Fremantle WA 6160 
Western Australian Egg Marketing Board 
43 McGregor Road, Palmyra WA 6157 
Western Australian Fire Brigades Board 
480 Hay Street, Perth WA 6000 
Western Australian Greyhound Racing Association 
Station Street, Cannington WA 6107 
Western Australian Meat Commission 
Bennett Avenue, Robb Jetty WA 6166 
Trustees of the Western Australian Museum 
Francis Street, Perth WA 6000 
Western Australian Post Secondary Education 
Commission 
16 Stirling Highway, Nedlands WA 6009 
Western Australian Potato Marketing Board 
Cockburn Road, Hamilton Hill WA 6163 
Zoological Gardens Board 
Labouchere Road, South Perth WA 6151 
Western Australian Alcohol and Drug Authority 
25 Richardson Street, West Perth WA 6005 
Authority for the Intellectually Handicapped Person 
3 Havelock Street, West Perth WA 6005 
Western Australian Tourism Commission 
16 St George's Terrace, Perth WA 6000 
Builder's Registration Board 
18 Harvest Terrace, West Perth WA 6005 
Joondalup Development Corporation 
AMP Building, 140 St George's Terrace, Perth WA 6000 
Public Service Board 
III St George's Terrace, Perth WA 6000 
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The Hon B.T. Burke, JP, MLA 
Premier, Treasurer, Minister co-ordinating Economic 
and Social Development, Women's Interests 
19th Floor, City Mutual Tower, 
197 St George's Terrace, Perth WA 6000 
The Hon M.J. Bryce, BA, JP, MLA 
Deputy Premier, Minister for Industry and Technical 
Defence Liaison, Communications, Parliamentary and 
Electoral Return 
8th Floor, May Holman Centre, 
32 St George's Terrace, Perth WA 6000 
The Hon D.K. Dans, MLC 
Minister for Works and Services, Water Resources, 
Minister with special responsibility for the America's 
Cup, Leader of the Government in the Legislative 
Council 
8th Floor, Dumas House, 
2 Havelock Street, West Perth WA 6005 

The Hon J.M. Berinson, LLB, MLC 
Attorney-General, Minister for Budget Management, 
Prisons, Deputy Leader of the Government in the 
Legislative Council 
14th Floor, City Mutual Tower, 
197 St George's Terrace, Perth WA 6000 
The Hon J.P. Carr, BA, JP, MLA 
Minister for Local Government 
14th Floor, May Holman Centre, 
32 St George's Terrace, Perth WA 6000 
The Hon R.J. Pearce, BA, DipEd, JP, MLA 
Minister for Education, Planning, Police and Emergency 
Services, Leaders of the House in the Legislative 
Assembly 
151 Royal Street, East Perth WA 6000 
The Hon B.J. Hodge, MLA 
Minister for Conservation and Land Management, 
Environment 
Ground Floor, Central Government Buildings, 
20 Barrack Street, Perth WA 6000 

The Hon G.J. Troy, BBus, AFAIM, JP, MLA 
Minister for Transport, Small Business 
18th Floor, Allendale Square, 
77 St George's Terrace, Perth WA 6000 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 2nd day of July 1986. 

K. SCAPIN, 
Registrar. 

Application No. 582 of 1986. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "RESTAURANT, TEAROOM AND 

CATERING WORKERS' AWARD 

NOTICE is given that an application has been made to 
the Commission by Federated Liquor and Allied 
Industries Employees Union of Workers, WA Branch 
Industrial Union of Workers under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to all workers employed in the 

callings described in Clause 21 of this award, in 
Restaurants and/or Tearooms and/or Catering 
Establishments, as defined in Clause 6 of this award. 

The Hon D.C. Parker, BA, JP, MLA 
Minister for Minerals and Energy, the Arts, Minister 
assisting the Minister co-ordinating Economic and 
Social Developments 
20th Floor, City Mutual Tower, 
196 St George's Terrace, Perth WA 6000 
The Hon J.F. Grill, LLB, JP, MLA 
Minister for Agriculture, the South West, Fisheries, 
the North West. 
9th Floor, Grain Pool Building, 
172 St George's Terrace, Perth WA 6000 
The Hon K.J. Wilson, MLA 
Minister for Housing, Sport and Recreation, Consumer 
Affairs, Aboriginal Affairs 
2nd Floor, Housing Commission Building, 
99 Plain Street, East Perth WA 6000 

The Hon P. M'C. Dowding, LLB, MLA 
Minister for Employment and Training, Industrial 
Relations 
7th Floor, May Holman Centre, 
32 St George's Terrace, Perth WA 6000 
The Hon I.F. Taylor, BEcon(Hons), JP, MLA 
Minister for Health, Lands 
8th Floor, Curtin House, 
60 Beaufort Street, Perth WA 6000 
The Hon P.A. Beggs, JP, MLA 
Minister for Tourism, Racing and Gaming 
19th Floor, City Mutual Tower, 
197 St George's Terrace, Perth WA 6000 
The Hon E.K. Hallhan, JP, MLC 
Minister for Community Services, the Family, Youth, 
the Ages, Multicultural and Ethnic Affairs, Minister 
assisting the Minister for Women's Interests 
11th Floor, Elder House, 
i II St George's Terrace, Perth WA 6000 

Clause 21.—Wages: Delete subclause (1) from this 
clause and insert in lieu thereof the following: — 

(1) Classifications 
Chef  
Qualified Cook  
Cook Employed Alone  
Breakfast and/or Other Cooks  
Bar Attendant  
Head Waiter/Waitress  
Head Steward/Stewardess  
Hostess  
Waiter/Waitress  
Steward/Stewardess  
Cashier   
Counterhand  
Kitchenhand  
Laundress  
Cleaner   

Motor Vehicle Driver — 
Not exceeding 25 cwt capacity  
Exceeding 25 cwt capacity, but not 
exceeding three tons capacity  
Exceeding three tons capacity, but 
under six tons capacity  
General Hand  

6.—Definitions. 
(1) "Restaurant and/or Tearoom" shall mean any 

meal room, grill room, coffee shop, tea shop, oyster 
shop, fish cafe, cafeteria or hamburger shop, and 
includes any place, building, or part thereof, stand, stall, 
tent, vehicle or boat in or from which food is sold or 
served for consumption on the premises and also 
includes any establishment or place where food is 
prepared and/or cooked to be sold or served for 
consumption elsewhere. 
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(2) "Catering Establishment" shall mean any person, 
firm or company who provides and/or serves meals 
and/or light refreshments for weddings, parties, dances, 
racecourses, show grounds, sporting grounds, and the 
like. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 2nd day of July 1986. 

K. SCAPIN, 
Registrar. 

Application No. A15 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"SUPERPHOSPHATE AND CHEMICAL 

EMPLOYEES' AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shaU apply to all callings of employees 

referred to in Clause 9.—Wages of this award employed 
in the industries as carried on by the named respondents. 

Provided that the award as it applies to the Chemical 
Industry shall have effect only to chemical plants as 
operated and managed by CSBP and Farmers Ltd, 
Western Australia. 

9.—Wages. 
Contact, Chamber, Phosphoric, Chlor Alkali, 
Sodium Cyanide and Small Chemical Plants ) 
Compound Fertiliser and Granulating Plant ) 
Superphosphate and Trace Element Mixtures 
Manufacturing Plant ) 
Mechanical Bag Loader ) 
Overhead Crane and Grab Unloader Driver, 
Despatch Clerk ) 
Tally Clerk ) 
Storeman ) 
Laboratory Sample Man, Plant Tester ) 
Receiving, Storing and Recovering Sulphur ) 
Bulk Superphosphate Weigher ) 
Cleaning — 

(sulphur burners, combustion chambers and 
burner flues and from the inside acid 
chambers towers, tanks or receptacles over 
50 gallons capacity, den flues, scrubber 
system and aerator/disintegrator) ) 

Weighbridge Attendant ) 
Wharf Conveyor/Acid Pipeline Operator ) 
Using Explosives ) 
Canteen Attendant ) 
Product Control Operator ) 
Superphosphate Dump Excavator ) 
Shed Tunnel ) 
Dressing Plant Screen ) 
Bagging Machine ) 
Sewing Machine and Heat Sealing Machine ) 
Mixing Mixed Fertilisers and Trace Element 
Machine ) 
Mixing and Despatching Acids and Chemicals ) 
Trucking and Pushing Over Full Bags ) 

Splicer and Rigger  
Jackhammer Man  
Melting Secondhand Scrap Lead Into Ingots  
Gatekeeper  
Gardener  
Canteen Assistant  
Stores Assistant  
Sheeting Rail Trucks  
Sample Man  
Carrying and Stacking Filled Bags  
Clarke Shovel  
Rail Truck Cleaning and Preparation  
Cleaning Under Conveyor Belts  
Gypsum Ponds  
Receiving and Trimming Rock  
Receiving and Stacking Bags (including Bales)  
Spreading and/or Printing Bags  
Supplying Bags to Baggers  
Working on Superphosphate Heap  
Dumping Full Bags  
Manual Shunting  
Leadburners' Assistant  
Tradesman's Assistant  
Mixing Concrete  
Using Tar and Bitumen  
Watchmen  
Other Employees Not Specified  

Schedule of Respondents. 
CSBP and Farmers Ltd 
Australian Gold Reagents Pty Ltd 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 1st day of July 1986. 

K. SCAPIN, 
Registrar. 

Application No. A16 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"TRAINING ASSISTANTS' (SPASTIC WELFARE) 

AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall be binding on Training Assistants 

employed by the Spastic Welfare Association of Western 
Australia. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 8th day of July 1986. 

K. SCAPIN, 
Registrar. 
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INDUSTRIAL MAGISTRATE — 
Complaints before — 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 210 of 1985. 

Between Antonino Salvatore Caccamo, Office of 
Industrial Relations, Complainant and Kevin Henry 
Holliday and Joyce Eva Holliday trading as Central 
Electronics — Wongan — Moora, Defendants. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 5th day of June 1986. 

Reasons for Decision. 
THE MAGISTRATE: In preparing these Reasons I have 
had the benefit of reading the Decision of the Industrial 
Appeal Court and the written submissions which were 
presented by both parties at my invitation. 

As I prepared my initial Reasons I avoided the 
temptation of defining the word "fault" as it is a term in 
common usage and to do so may well have created more 
doubt than it cured. I was conscious of the context in 
which the word appeared and was mindful of the fact 
that if I was persuaded the employment was terminated 
through the fault of the employee he would not be 
entitled to accrued annual leave payment of 
approximately $421.06. 

Accepting this, I approached the facts on much the 
same lines as outlined in the Decisions of Mr Justice 
Brinsden and Mr Justice Kennedy, that is, was there an 
element of blame-worthiness in his actions or put 
another way was there a falling short in the conduct 
which predicates a blame. Indeed, taking into account 
the spirit of the award and being of the view there are 
differing degrees of blame-worthiness, I went further 
and required of the fault that it be of some significance to 
deny Mr Thompson the moneys otherwise due albeit I 
did not consider the fault would have to reach the same 
degree as is required of misconduct. When one takes into 
account judgments of Mr Justice Brinsden and Mr 
Justice Kennedy it would appear that in requiring the 
fault to be of significance I went too far. 

Having considered the Decision of the Industrial 
Appeal Court and the written submission of the parties I 
am still of the view that the employment of Mr 
Thompson was terminated through his fault. Whilst I 
held previously that the employment of Mr Thompson 
was terminated because of "his attitude towards the 
clients of the business and for the way in which he 
maintained the records of the business which resulted in 
discrepancies of money received and in stocks on hand" I 
did not intend then, nor now, to give the impression that 
there was sufficient evidence or indeed any admissable 
evidence before me which would justify my finding as a 
fact, the attitude Mr Thompson displayed to the clients 
of the business. Rather, I considered it appropriate to 
include in my Decision the reasons which I found to be 
fact, as to why the defendant terminated the services of 
Mr Thompson. I did this for both Mr Thompson and 
Counsel for the complainant suggested that the reason 
for the termination was that the defendant could not 
afford to keep him on. On the evidence before me I reject 
that suggestion. 

I am satisfied that Mr Thompson was given on-the-job 
training at the Wongan Hills shop for some two to three 
weeks before he was transferred to Moora. During that 
period of time he was instructed in the type of records he 
was required to keep and the method of banking. At 
Wongan Hills he was able to fill-in the dockets when he 
sold items. 

Although the training period was short I am satisfied 
that the book work was not difficult and that Mr 
Thompson had indicated before he went to Moora that 
he could handle it. Indeed, what was required of him so 
far as the financial side of the business was concerned 
was little more than required of an individual in regard to 

his own financial affairs. In my previous Decision I 
quoted from pages 10A, 11 and 12 of the transcript which 
highlights the attitude of Mr Thompson to the duties 
required of him. 

I am satisfied that, although adequately trained, Mr 
Thompson did not carry out the instructions of his 
employers as to the keeping of the records of stock and 
the receipt and banking of moneys. His failure to do so 
contained an element of blame-worthiness or if you will a 
shortcoming which amounts to a fault. 

I am satisfied on the evidence that part of the reason 
for the termination of the services of Mr Thompson put 
forward by the employer constituted a fault. It is for this 
reason I am satisfied his employment was terminated 
through his fault. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint Nos. 31-32 of 1986. 

Between Sales Representative and Commercial Travellers 
Guild of WA, Industrial Union of Workers, 
Complainant and Dowell Aluminium Windows 
(WA), A Division of Dowell Australia Ltd, 
Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 5th day of June 1986. 

Reasons for Decision. 
THE MAGISTRATE: I have two complaints before me 
— one alleging that Dowell Aluminium Windows (WA), 
a Division of Dowell Australia Limited failed to pay 
Robert Lindsay Clayton commissions as prescribed by 
Award No. 43 of 1978 and the other alleging that the 
same firm failed to pay Robert Lindsay Clayton the 
correct car allowance as prescribed by Award No. 43 of 
1978. 

Clause 3.—Scope reads as follows:— 
This award shall apply to all workers employed in 

the callings listed in Clause 7.—Wages hereof by 
employers engaged in the industries set out in the 
schedule to this award. 

Clause 4 the area clause indicates that the award is to 
operate throughout the State of Western Australia. 

It is clear on the evidence that the defendant operated a 
business within the State of Western Australia and did so 
within the industry of Aluminium Manufacturers and/or 
Distributors, an industry set out in the Schedule of 
Respondents to the Award. Indeed under that heading 
the defendant is listed as a Respondent. 

I am satisfied on the evidence that Mr Clayton was 
employed as and carried out the duties of a commercial 
traveller/sales representative as defined in Clause 6 of the 
Award which is a calling listed in Clause 7 of the Award. I 
am thus satisfied that the defendant is bound by the 
provisions of the Award. 

The defendant argues that in relation to the first 
complaint the commissions which are claimed do not fall 
within the provisions of the Award and thus I have no 
jurisdiction to hear and determine that matter. In that 
regard they have referred me to section 83 subsections (1) 
and (4) of the Industrial Relations Act 1979, which read 
as follows: 

1. Subject to this Act, where a person contravenes 
or fails to comply with any provisions of an award, 
industrial agreement or order, other than an order 
made under section 32 or 66 

(c) any organisation or association named as 
party to the award or employer bound by 
the award, industrial agreement or order 

may apply in the prescribed manner to an Industrial 
Magistrate for the enforcement of the award, 
industrial agreement or order. 
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4. Where in any proceedings brought under 
subsection (1) against an employer it appears to the 
Industrial Magistrate that an employee of that 
employer has not been paid by that employer the 
amount which he was entitled to be paid under an 
award or order the Industrial Magistrate shall, 
subject to subsection (5), order that employer to pay 
to that employee the amount by which he has been 
underpaid. 

In support of their argument the defendant has 
referred to me the decision of Mr Commissioner Martin 
in Peter John Housman v. Venua Nominees Pty Ltd and 
the Bibi Family Trust trading as James and James 
(WAIG p. 3093). In that decision Mr Commissioner 
Martin said as follows and I quote: 

It appears to me that the applicant is prima facie, 
subject to the provision of an award, namely, the 
Commercial Travellers and Sales Representatives' 
Award No. R43 of 1978 (59 WAIG 742). 

I have examined that award to satisfy myself that 
the applicant is claiming a benefit not being a benefit 
under an award or order. 

If the award does apply to the applicant, his rights 
to commission are not covered by the award [see 
Clause 7.—Wages, subclauses (3) and (4) at page 
743] as the right to payment by commission is 
recognised therein, but details of calculations or 
rates are not specified therein. 

My view on award coverage cannot be taken as 
conclusive because the matter was not ventilated 
before me and its utlimate fate of course lies in 
another place; 

I do not consider the decision of the Commission is 
binding on me particularly in view of the proviso 
contained in the last paragraph and thus I will examine 
the provisions of Clause 7 of the award in particular 
subclause (4) which reads as follows:— 

Where a worker is engaged on a "commission 
only" basis or on a "commission and retainer" 
basis he shall be paid per week not less than the 
relevant minimum rate of pay prescribed in this 
award. Where a worker is employed on a 
"commission only" or "retainer and commission" 
basis the period in relation to which commission 
shall be calculated shall be not more than one 
month. The balance of commission outstanding 
after payment of the minimum remuneration as pro- 
vided by this clause shall be paid to the worker not 
later than one week following the last day of the said 
period. 

With respect I would agree with the conclusions 
reached by Commissioner Martin albeit for different 
reasons. In my view the payment of a commission, 
although recognised by the award, is not paid pursuant 
to the award. Clause 7 subparagraph (4) recognises that 
there may be persons employed in the industries covered 
by this award where the contract of service does not 
provide for wages but rather provides for commission 
only or commission and retainer. Where that is the case 
subparagraph (4) provides that such persons shall be paid 
not less than the minimum rate of pay prescribed by the 
award per week and it also prescribes the period in which 
the commission is to be calculated and the period in 
which the commission is to be paid. However, it does not 
provide for the payment of the commission. In view of 
the fact the parties agree that Mr Clayton was paid in 
excess of the minimum rate, I am not satisfied that the 
application before me relates to a failure of the 
defendant to comply with a provision of an award and 
thus I am of the view that I have no jurisdiction to hear 
and determine the matter. 

I win now consider the second complaint, namely 
Complaint No. 32 of 1986. This claim is brought under 
Clause 10 subclause (2) of the award which reads as 
follows:— 

Where a worker is required by his employer to use 
his own vehicle in the course of his duties, he shall be 

paid an allowance not less than that provided in the 
table set out hereunder. Notwithstanding anything 
contained in this clause, the employer, by agreement 
with the worker and the union, may make any other 
arrangement as to car allowance not less favourable 
to the worker than those provided herein. 

Subparagraph (3) of Clause 10 refers to the rates to be 
paid and reads as follows:— 

Rates of hire for use of a worker's own vehicle on 
employers business: 

(a) Commercial Traveller/Sales Representa- 
tive: Up to 25 hp and over 25 hp. 

(c) For the purposes of this clause, travelling 
to and from the worker's home shall be 
regarded as employer's business. 

(d) The standing charges prescribed in para- 
graphs (a) and (b) of this subclause have 
been computed on the basis of their being 
payable during the worker's absence on 
annual leave, sick leave and long service 
leave as provided by this award. 

The defendant argued that the last sentence of 
subclause (2) enabled the defendant to enter into an 
agreement with Mr Clayton provided that it was not less 
favourable than the other provisions of this clause. They 
argue that to reach such an agreement without the union 
being involved might be a breach of the award but it 
nonetheless would not invalidate the agreement reached. 
I would disagree with this proposition. In my view the 
subclause only allows the employer to come to this alter- 
native arrangement upon the agreement with the worker 
and the union and unless both of these parties are 
consulted and are in agreement the agreement is not 
valid. No such agreement was reached in this case. 

It would seem to me, that in order for a complainant to 
be successful in making a claim under Clause 10 subpara- 
graph (2), I would need to be satisfied on the balance of 
probabilities that the worker was required by his 
employer to use his own vehicle in the course of his 
duties. Is there sufficient evidence to so satisfy me? 

The word required is not defined in the award and so I 
have taken the liberty to consult the Shorter Oxford 
English Dictionary 1980 edition at page 1803 defines 
"require" as follows: 

To call for or demand as appropriate or suitable 
in the particular case; to need for some end or 
purpose; to demand as a necessary help or aid; 
hence to stand in need of; to need, want; to feel, or 
be under, a necessity to do something. 

In the circumstances before me has the employer 
demanded that Mr Clayton use his own vehicle? 

I have before me, in the form of Exhibit F a document 
entitled Condition of Employment for Sales Representa- 
tives which apparently has been signed by Mr Clayton 
and is dated 19 November 1980. On this document the 
numbers designating the following paragraphs have been 
crossed out; 3, 4, 5, 7 and 8 and in paragraph 6 the word 
"number" has been crossed out and "value" has been 
written over that word. Does the striking out of Clauses 
3, 4 and 5, each of which relate to the use of a company 
car, coupled with the provision of the last sentence in 
Clause 6, indicate that Mr Clayton was required by his 
employer to use his own vehicle in the course of his 
duties. In my view they do not. They simply indicate that 
the company did not supply a vehicle to Mr Clayton and 
in view of Clause 6 he was to be paid a weekly payment in 
the form of a car allowance which, as the evidence 
indicates, he was so paid. In my view the conditions of 
employment for a sales representative, as provided in the 
award, are not complete and one has to examine the 
discussions which took place between Mr Clayton and 
the defendant in order to determine the reasons why a 
company vehicle was not supplied. 

There are a number of references to the use of a 
company vehicle within the transcript but I consider the 
following quote summarises the position and agreement 
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that was reached between Mr Clayton and the defendant 
at the time of his re-engagement in November 1980 and I 
quote from page 24 as follows: 

Mr Williams: Did the company ever say to you 
that you had to use your own vehicle? 

Mr Clayton: The first or second time? 
Mr Williams: I am really only concerned with the 

second period of your employment. 
Mr Clayton: The second time the company 

offered me a car and I asked if I could have a tow bar 
and take it out of the metropolitan area. They said 
no so they made me an offer of a car allowance. 

Mr Williams: Did they ever say to you that you 
had to use your own car? 

Mr Clayton: They didn't actually tell me I had to 
use my own car, no. 

Mr Williams: Why did you want a tow bar on the 
company car they offered you? 

Mr Clayton: Most of the people at Dowell's play 
golf or tennis. I am a fisherman. I love fishing. I 
wanted a tow bar and to go out of the metropolitan 
area with it and they said "No; you cannot have a 
tow bar". 

Mr Williams: So was it your choice that in the end 
you wound up with your own vehicle? 

Mr Clayton: From the beginning of the first time 
of employment to the second time; yes. 

Mr Williams: I am sorry. Could you clarify that 
for me? The second period of your employment 
from 1982 onwards — was it your choice that you 
were using your own vehicle rather than having a 
company car? 

Mr Clayton: Yes; because of the agreement we 
had. 

In my view the evidence is quite clear. At the beginning 
of this period of employment the company offered to Mr 
Clayton the use of a company car for the purpose of 
company business but were not prepared to fit to that car 
a tow bar and allow Mr Clayton to take the vehicle out of 
the metropolitan area to satisfy his fishing desires. It was 
for this reason that Mr Clayton chose not to use the 
company car but to use his own vehicle. In my view, 
when one examines Clause 10 subparagraph (2), 
particularly the term "required", the evidence does not 
establish that Mr Clayton was required by the defendant 
to use his own vehicle. It was his choice, he had the 
choice of using the company vehicle if he so chose but for 
his own purposes he chose not to. Those circumstances 
do not establish that the company required him to use his 
own vehicle. Thus I do not accept that he was entitled to 
be paid the allowances in accordance with Clause 10 sub- 
paragraph (2). 

For the reasons outlined I would dismiss each of the 
complaints before me. 

SECTION 23 — 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 447 of 1986. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 10th day of June 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

SECTION 29 (b) — 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 77 of 1986. 

Between Robert Berry, Applicant and Sands Motor 
Hotel, Respondent. 

Order. 
HAVING heard Mr Z.C. Norman (of Counsel) on 
behalf of the applicant and Ms S.L. Farrier and with her 
Ms A.M. Smith on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders:— 

That the respondent is to pay to the applicant the 
sum of $280 in full and final settlement of this 
application, within 21 days of the date hereof. 

Dated at Perth this 9th day of June 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 229 of 1986. 

Between William H. Bussey, Applicant and Western 
Switchboards Pty Ltd, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 27th day of May 1986. 

Mr A.N. Siopis (of Counsel) on behalf of the 
Applicant. 

Mr S.J. Kenner on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: The Applicant was employed 
by the Respondent as its manager from on or about 1 
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July last. There is some dispute on the evidence as to the 
precise date of engagement but in my view nothing turns 
on that. It is common ground that his employment 
continued until 31 December 1985, when it was 
terminated under circumstances which have given rise to 
these proceedings. 

The Respondent terminated the Applicant's services 
without warning because of alleged unsatisfactory 
performance. The dismissal was effected summarily 
although with payment of one month's salary in lieu of 
notice and pro rata holiday pay. The Respondent argues 
that the Applicant was employed on trial for a period of 
six months after which, subject to satisfactory per- 
formance, his contract, in effect, was to be "reaffirmed" 
when the Respondent says his salary would be increased 
to $40 000 per annum, $4 000 per annum more than he 
was being paid at the time of his dismissal. The 
Respondent argues that it simply exercised its right not to 
reaffirm the contract. It paid a month's salary in lieu of 
notice as an act of good grace. The argument is that in 
essence the contract came to an end automatically after 
the expiration of the trial period. 

The Applicant on the other hand, denies that his 
contract of employment was conditioned with the trial 
period mentioned or indeed any trial period. He further- 
more denies that he did not perform his contract 
satisfactorily. He says that at no time was his work 
criticised by the Respondent's board of directors and in 
particular by Mr Hooper, its chairman, to whom it seems 
the Applicant was responsible. The Applicant also says 
that in carrying out his management philosophies he was 
doing no more than that which Mr Hooper and the board 
in general had approved. In the circumstances he claimed 
that his dismissal was unfair. Relying on the provisions 
of section 29 (b) of the Industrial Relations Act the 
Applicant brings these proceedings to recover compensa- 
tion in the order of $ 18 000, although that claim has been 
somewhat modified as the matter proceeded. 

In respect of claims for unfair dismissal the Full Bench 
of the Commission has recently held that section 29 (b) 
should not be used simply as a means to provide 
dissatisfied former employees with a cash windfall but 
rather should be seen as a means to retain or regain 
employment [see: Max Winkless Pty Ltd v. Bell Nos. 159 
and 167 (1986 — 7 May 1986)]. Much the same has been 
said recently in respect of New South Wales anti- 
discrimination legislation which authorises reinstatement 
and compensation [see: Allders International Pty Ltd 
(1986) AILR 158]. It is for the Commission to decide the 
appropriate remedy in cases of unfair dismissals and not 
the Applicant. Nonetheless, here I think it is fair to note 
that the claim to a large degree might be seen as one for 
contractual benefits and, as to compensation, no-one 
seems to suggest that reinstatement is an appropriate 
remedy. 

As so often happens in cases of this nature, the 
outcome to a large degree depends on the resolution of 
conflicting evidence. As to that I prefer the evidence of 
Messrs Hooper and McQueen to the evidence of the 
Applicant. I am bound to say that Mr Hooper impressed 
me as being a frank and reliable witness. He was ready, 
for example, to acknowledge that the Applicant had 
some virtues and that perhaps there were some short- 
comings in his own approach to the Respondent's affairs 
during the reign of the Applicant. On the other hand, I 
feel equally bound to say that the more I heard from the 
Applicant the more unimpressed I became with the 
reliability of his testimony. I think his explanation in 
cross examination concerning his efforts to obtain alter- 
native employment, innocent in itself though that act 
might have been, if nothing else suggested that he was at 
least forgetful if not downright deceitful. 

I have no doubt that at the time the Applicant was 
employed by the Respondent he was told by Mr Hooper, 
and moreover he understood, that his employment was 
in effect to be on trial for the first six months. I do not 
accept the Applicant's testimony that nothing was said 
about that. Rather, I accept Mr Hooper's testimony that 

the Applicant acknowledged that would be the position 
by replying to the effect that his capabilities would be the 
same at the beginning as they would be six months later. 
Furthermore, the existence of a trial period is somewhat 
supported by the fact that after the expiration of six 
months there was to be a salary increase and after the 
same period — and not before — the Applicant was to be 
admitted to the Respondent's superannuation fund. 
Furthermore, given the task which was entrusted to the 
Applicant had a somewhat futuristic assessment about it 
in the nature of a requirement to turn around the 
company's profitability, it is not surprising to find that 
there was a discussion the import of which Mr Hooper 
has outlined. 

There is no mention of that in the formal letter of offer 
or in what I suspect can properly be called a counter offer 
from the Applicant. The Respondent's initial offer of 
employment simply stipulates "(d)uring the first six 
months your salary will be $36 000 per annum rate and 
after sixth {sic) months will increase to $40 000 per 
annum rate". The counter offer, so called, stipulates 
relevantly that the appointment is to be "on a monthly 
basis" and that the salary "will be monthly paid (sic) on 
the third Monday of each month". However, Mr 
Hooper explains the absence of any mention of the trial 
period in the manuscript through the Applicant's 
insistence that he makes a written offer, which he did 
there and then somewhat hurriedly causing the matter to 
be overlooked. In that explanation I can only say Mr 
Hooper sounded very convincing. I am quite satisfied 
that it truly reflects the position. 

Whether or not it was a formal condition of the 
Applicant's employment that his position was to be 
reviewed after six months, I am quite satisfied that in 
employing him the Respondent made it clear that his 
position would be reviewed after six months in light of 
his performance. Furthermore, I am quite satisfied that 
the Applicant acknowledged and understood that to be 
the case. 

It is common ground that the Applicant was employed 
by the Respondent to "turn around" its poor financial 
position. The Respondent, through Mr Hooper in the 
main, says this did not happen. Rather the Respondent's 
position deteriorated over time. That was supported to 
some extent by the evidence of Mr McQueen who joined 
the Respondent's employment about the time the 
Applicant left. On this matter there is a conflict in the 
evidence, but again I prefer the evidence of Messrs 
Hooper and McQueen. I do not believe anybody who 
heard Mr McQueen could seriously question his 
credibility and certainly I am satisfied that his credibility 
was unquestionable and to be preferred to that of the 
Applicant. 

I am far from convinced that there was an up-turn in 
the Respondent's fortunes as the Applicant would have 
me believe. Still less am I convinced that the Applicant 
effectively did what he said at the outset of his employ- 
ment and was needed to be done in order to improve the 
Respondent's performance. One of his main objectives, 
it seems, was to broaden the market base for the 
Respondent's products. On the evidence I am far from 
convinced that that occurred. The Applicant says that 
the Applicant's budgetary predictions were met, but on 
the evidence adduced overall in these proceedings I do 
not accept that to be the case. It depends of course when 
one makes his assessment. The Applicant made his 
assessment at the time he left. The Respondent makes its 
assessment in light of the figures which have come to its 
knowledge since the Applicant's employment ended but 
which took into account many of the decisions made by 
the Applicant before he left the Respondent's employ. 
Clearly there seems to be a down-turn rather than an up- 
turn in the Respondent's fortunes; certainly there has not 
been a levelling off which the Applicant budgeted for. 

It has to be acknowledged that budgets are predictions 
rather than guarantees, nonetheless I suspect that Mr 
Hooper's assessment of the Applicant's performance is 
not anything other than accurate. His assessment was 
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that the Applicant spent more time in dealing with the 
mechanical runnings of the factory rather than 
increasing its sales and market share. That, I think, is a 
fair assessment of the Applicant's attitude to his job. It 
seems accepted on both sides that staff morale was low 
but there is nothing to suggest that it improved under the 
Applicant's stewardship. While the Respondent con- 
tinued to lose money, as it did, during the Applicant's 
reign, it is not surprising that the morale did not improve 
and for reasons which Mr Hooper indicated: namely that 
the greatest impact on staff morale in an undertaking 
such as the Respondent's is profitability. Employees 
need to see that they are working for a successful 
enterprise and clearly they were not working for a 
successful enterprise. 

It is apparent that the Applicant's scheme to reduce 
margins in order to increase sales did not work. The 
evidence is, from Mr McQueen at least, that after the 
Applicant left margins were returned to their former 
level. Sales were not lost, if anything the level increased. I 
accept that evidence. I accept furthermore, Mr Hooper's 
evidence that there were unacceptable cost overruns as a 
result of tenders approved by the Applicant. 

In short I am well satisfied that the Applicant's 
performance was less than ideal and that he failed to 
increase the level of sales as he said from the outset he 
would be capable of achieving. 

In all the circumstances I am simply not convinced on 
balance that the Applicant's dismissal was unfair. It is 
true that he was not given an ultimatum that if his 
performance did not improve he would be dismissed. I 
am, however, satisfied that from time to time his actions 
were criticised by Mr Hooper, as Mr Hooper has 
testified. Moreover it is not the case, as I think counsel 
and the Respondent's advocate accept, that before an 
employee can fairly be dismissed for unsatisfactory 
service he must first be warned. Each case depends on its 
own circumstances [see: Sewards v. Canon Copiers 
Australia Pty Ltd (1983) 5 IR 227). There is, I think, 
something to be said for the view propounded by Mr 
Hooper and restated by Mr Kenner that the more senior 
one becomes the less likely there is to be a need for 
warnings, but I do not wish to lay down any hard and fast 
rule about that in these proceedings. 

Moreover, and perhaps more significantly in this case, 
the Applicant, as I find, was told from the outset that 
after six months his continued employment would be 
reviewed in the light of his performance. Whether or not 
that was incorporated as a condition of his contract on 
the facts, as I find them to be, he understood or should 
have understood, that there was no guarantee of 
continued employment as might have otherwise been the 
case if nothing had been said. I think it fair to say that in 
a sense his employment might have been on probation 
although it was clearly terminable by a month's notice. 
Moreover, as I have mentioned, the Applicant knew and 
accepted that his employment was brought about by the 
need for the company's fortunes to be improved and that 
that was his prime task. It was a task which he indicated 
he was ready and willing to perform. On the evidence, as 
I find it, that simply did not occur. The company's 
fortunes did not "turn around" and nor on the evidence, 
did it look like happening. In the circumstances, if the 
Respondent did what it said at the outset it was going to 
do; that is review the Applicant's continued employment 
in the light of his performance after a period of six 
months I do not think the Applicant can fairly complain 
if he was dismissed because the results which the 
Respondent was looking for were not achieved. Overall, 
I am bound to say that I am far from convinced on 
balance that the dismissal was unfair in an industrial 
sense. 

The Applicant's conduct was, of course, not such as to 
justify summary dismissal; nor do I think that the terms 
of the contract were such that it automatically came to an 
end after the expiration of six months. It appears to have 
been accepted by Mr Hooper that a month's notice was 
necessary although he suggests that the payment of one 

month in lieu of notice was more of the nature of an ex 
gratia payment than anything else. Nonetheless, he did 
concede that what prompted the payment were the 
writings which led to the Applicant's employment. I 
think it is clear that the contract was terminable on one 
month's notice short of conduct justifying summary 
dismissal. 

The Applicant was paid one month's salary in lieu of 
notice, based on a salary of $36 000 per annum. 
However, in my view it should have been on the basis of 
$40 000 per annum. That is because from and after 31 
December the contract provided, in effect, that the 
Applicant was to be paid at the rate of $40 000 per 
annum. The written offer made to the Applicant is quite 
clear and unambiguous. It simply provided that during 
the first six months his income was to be $36 000 per 
annum and after six months, which at the latest must be 
after 31 December 1985, it was to be at the rate of 
$40 000 per annum. In the circumstances had he received 
proper notice the Applicant's termination would have 
taken effect on or about 31 January 1986, during which 
period had he remained in the Respondent's employ he 
would have received a salary at the rate of $40 000 per 
annum. That being so, he is entitled to payment in lieu of 
notice on that basis. Taking into account the taxation 
liability, I think the Applicant is fairly entitled to an extra 
sum in the vicinity of $200 more than he received. 

Similarly, the Applicant is entitled to the benefit of the 
use of a car for the month in question. I am not satisfied 
that the use was limited to company business only, as I 
think Mr Kenner faintly suggested. It may have been the 
Respondent's intention but it is not what it said in its 
writings to the Applicant and nor does it accord with 
what apparently occurred in practice. The Applicant is 
therefore entitled to recover as a lost benefit under his 
contract compensation for the use of the car [c.f. Tucker 
v. Pipeline Authority (1981) 3 IR 120]. There is some 
difficulty in quantifying that benefit, but on Mr 
Hooper's evidence it is in the order of $500. That is 
approximately the figure suggested by the Applicant and 
Mr Kenner seemed to agree that was a fair assessment of 
the benefit for a month. In the circumstances I fix that 
sum as compensation for that lost benefit. 

The onus is on the Applicant to quantify his loss and 
make out his claim. In respect of the other claimed lost 
benefits, that in my view, is where he fails. In respect of 
the claim for a bonus, there was simply no evidence of 
any entitlement whatsoever. In respect of his claim for a 
benefit said to represent the reimbursement of golf club 
fees, there was also no evidence. In respect of the claim 
relating to reimbursement of his American Express card, 
the evidence was that that was to be an annual payment. 
That has already been paid, and thus it is difficult to see 
how during the month in question there was any liability 
for it to occur again. Indeed, the evidence suggests that it 
would not have so occurred. There was no evidence as to 
the value of the benefit in respect of the telephone rental 
and calls, even if there was a liability in respect of those 
matters. Of course it is inappropriate that I should make 
a guess about it. 

Likewise I find great difficulty, to say the least, in 
quantifying the Applicant's claimed loss in respect of 
two days' accrued annual leave, if indeed there is any 
liability for that sum. Mr Siopis has suggested that the 
claim is a pro rata entitlement based on the extra month 
he would have worked if given due notice. It that is so, 
the mathematics of it do not marry in easily with a salary 
of $40 000 per annum. Furthermore, whilst it is clear on 
the written contract that the Applicant was entitled to 
four weeks' annual leave, there is no proof that he was 
entitled to recover it on a pro rata basis. The common 
law position is well settled; annual leave does not accrue 
on a pro rata basis but rather accrues only after one has 
served a full year, which in this context is 48 weeks. That 
was well settled in Gordeon v. Carroll (1975) 27 FLR 129. 
That has been followed in this Commission for example 
in Lyons Advertising Service v. Nerad (1981) 61 WAIG 
854 and Harangozo v. Agnew (1983) 63 WAIG 2458. 
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Even if he could claim an entitlement on a pro rata 
basis there is yet another difficulty for the Applicant. It is 
for him to show that the benefit was one which could be 
converted to cash rather than be an entitlement to paid 
absence from work. The Supreme Court indicated in 
H.A.W. Jones v. Neill (1967) WAR 181 that when an 
employee left his employment, even if it were through 
dismissal, his annual leave entitlements were 
extinguished unless there was an express provision to the 
contrary [see too: Pearce v. Para Gold Pty Ltd (1984) 64 
WAIG 1180]. That case indicated, as New South Wales 
cases have also indicated, that annual leave is in the 
nature of time off from work and nothing more. 

So it is that I am simply not satisfied that the Applicant 
has been denied the benefit in respect of annual leave that 
he claims. I might say also, in respect of that, that the 
Applicant put his claim for the extra two days' leave on 
the basis that the Respondent had included Boxing Day 
and Christmas Day as part of his pro rata benefit. In that 
case it is difficult to see how the two days are for the extra 
month's employment he would have worked had he been 
terminated with proper notice. There is simply too much 
confusion about it all to award the Applicant anything in 
respect of it. 

It follows that the Applicant's claim to have been 
unfairly dismissed fails, but his claim to the extent that it 
seeks to recover unpaid contractual benefits should, in 
my view, succeed to the extent of $700 — being $200 net 
as the balance of salary due for the month of January 
1986 and $500 for the lose use of the Respondent's car in 
that month. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 229 of 1986. 

Between William H. Bussey, Applicant and Western 
Switchboards Pty Ltd, Respondent. 

Order. 
HAVING heard Mr A.N. Siopis (of Counsel) on behalf 
of the Applicant and Mr S.J. Kenner on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Respondent pay to the Applicant the 
sum of $700. 

Dated at Perth this 27th day of May 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 34 of 1986. 

Between Peter John Henry Ford, Applicant and Gosnells 
Golf Club (Inc), Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 13th day of June 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 258 of 1986. 

Between Vincent Murray Govan, Applicant and Mareng 
Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant in person and Mr M.J. 
Thomson on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the respondent pay to the applicant the sum 
of $346.67 within 21 days of the date herein in full 
and final settlement of this matter. 

Dated at Perth this 10th day of June 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 49 of 1986. 

Between Keith Hatton, Applicant and Woodside Off- 
shore Petroleum Pty Ltd, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 24th day of February 1986. 

Mr L.J. Irwin appeared on behalf of the Applicant. 
Mr A.J. Power (of Counsel) appeared for the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application Keith 
Hatton seeks an order pursuant to section 29 (b) (i) of the 
Industrial Relations Act 1979, for reinstatement to his 
employment with Woodside Offshore Petroleum Pty 
Ltd following the termination of his contract of service 
with the respondent on 23 January 1986. 

The statement of claim alleges that the dismissal with 
one month's notice arose out over dispute of priorities 
and ability to carry out a job which the Senior Supervisor 
of Materials wanted done over the preceding weekend. 
The applicant further claims that the respondent adopted 
the view that the incident amounted to insubordination 
and subsequently took the position that brought to head 
the question of general poor performance by Mr Hatton. 
The applicant disputes the basis of the Company's 
actions and claims that he was unfairly dismissed and 
seeks reinstatement. 

Keith William Hatton commenced his contract of 
service with the respondent on 4 January 1983. He was 
located in Karratha and over the period since January 
1983 occupied a number of positions in the respondent's 
operation in the King Bay Supply Base. Those positions 
ranged from General Service Operator (GSO) Group 1; 
GSO Group 2; Yard Foreman; Assistant Services 
Operator and finally Wharf Supervisor. The final 
position being a re-titling of the previously held position 
of Assistant Services Supervisor. During his period of 
employment he has attended a number of training 
courses covering Occupational Health Safety, Safety and 
Survival, Supervisory Skills, Environmental Workshop 
— Management and Dogman and Crane Chasers. 

In the discharge of his duties as Wharf Supervisor the 
applicant is both directly and functionally responsible to 
the Senior Material Supervisor, Mr R. Joudo. The basic 
functions of the position are wharf supervision, equip- 
ment allocation, rigging store, safety, house-keeping and 
training. In performing those functions he supervises all 
activities on the wharf and in the equipment store. This 
includes loading or unloading of cargo to allow work 
boats to sail to schedule, and ensuring that all cargo is 
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delivered to the wharf and final documentation is ready 
for work boat departure times. The Wharf Supervisor 
has responsibility to ensure compliance with shipping 
schedules, Port and Base by-laws and safety procedures 
as well as Department of Transport and Navigation Act 
Regulations relating to cargo handling and transport. To 
perform this function he has available to him a 
workforce of six GSO's. He is responsible for the 
maintenance of call-out rosters, time keeping, safety and 
training of those workers. 

The respondent, in its answer to the application, 
asserts that the contract of service was terminated 
because the applicant had demonstrated unsuitability for 
employment and had continued to do so despite 
counselling. In particular the respondent complains that 
the applicant: 

(a) Failed to follow correct time keeping 
procedures; 

(b) Signed false time cards; 
(c) Was absent from the work site without 

authority, leaving his crew unsupervised; 
(d) Failed to adhere to callout schedule; 
(e) Failed to complete the caUout register, as 

required; 
(f) Failed to hold a recompression chamber 

course, as required; 
(g) Failed to conduct regular tool box meetings, as 

required; 
(h) Gave false information of an employee's crane 

training; 
(i) Failed to organise an overtime crew, as 

required, to check the calcium chloride stock; 
(j) Failed organised the clean-up of spilt calcium 

chloride, as required, and was abusive when 
asked about it; 

(k) Showed a poor attitude towards his supervisor. 

The respondent further advises in its answer that the 
applicant's employment was terminated by the 
respondent's Services Manager on the recommendation 
of the Services Superintendent and after consultation 
with the Personnel Manager, the Employee's Relations 
Manager and the General Manager. It is worthwhile to 
note that the only one of the persons named in the 
respondent's answer who took part in the decision 
making process to terminate Mr Hatton who was actually 
present at the time of the investigation which lead to the 
dismissal was the Services Superintendent. All the other 
officers acted on the basis of reports issuing from a 
disciplinary enquiry conducted by the Karratha Services 
Superintendent in Company with the Senior Materials 
Supervisor and the Employee's Relations Officer. The 
only other person in attendance at the disciplinary 
enquiry was the applicant. 

In his submissions on behalf of the applicant, Mr Irwin 
said that the decision to terminate arose from a hard 
headed judgment of men who disagree with the applicant 
and that in support of the action taken the respondent 
Company had concocted a set of allegations to justify its 
position. Those allegations contain gross distortions and 
falsehoods. Some of the matters had been raised 
previously in Mr Hatton's employment and had been the 
subject of discussion yet any action at that time had been 
waived. The dismissal was lawful and the applicant did 
not question that, he questioned the fairness of it. It was 
his position that a reasonable person, when rationally 
analysing the facts, would reach the conclusion that the 
applicant had not had a fair go all round. It was not a 
question of who was right and who was wrong, it was a 
simple matter of unfairness. 

The position of the respondent, as submitted by Mr 
Power (of Counsel), was a simple one. Nothing which 
had happened in the investigation which lead to the 
termination of the applicant was improper. He was given 
the opportunity of resignation, thereby qualifying for 
benefits not available if he were dismissed, after an 

investigation had shown that he was unsuitable for con- 
tinuing employment despite numerous warnings and 
counselling. The incident involving the calcium chloride 
stock which precipitated the investigation which lead to 
the termination was the final straw in a series of events. 
Of itself it may not stand as a significant enough incident 
to result in termination but taken together with the other 
incidents of failure to comply with Company procedures 
and practices, for which the applicant had received 
counselling, then termination was the only resort, 
particularly when as result of an investigation conducted 
during August and September 1985 Mr Hatton was put 
on notice for a period of six months that the continuation 
in his current or any position within the Company would 
be subject to review. Further, as Mr Hatton neither 
commands nor gives respect to either his sub-ordinates or 
superiors, reinstatement would be impracticable as it 
would lead to an unnecessary dislocation in the 
important operation of the Supply Base. 

The hearing of this matter took place in Karratha on 
13 and 14 of February 1986. During that period the 
applicant called the evidence of seven witnesses in 
support of his case while the respondent relied on the 
evidence of two persons, the Karratha Services Super- 
intendent, Mr R. Cole, and the Senior Materials Super- 
visor, Mr R. Joudo. I now turn to analyse the evidence 
insofar as it is relevant to the question to be determined. 
In doing so I have grouped the complaints of the 
respondent, as set out above, into the particular areas 
from which each complaint arises. For instance 
complaints A to C deal with the questions arising from 
incorrect time keeping, complaints D and E both deal 
with call outs. Complaints F, G and H concerning the 
recompression chamber course, tool box meetings and 
crane training are discrete and are disposed of according- 
ly. Complaints I, J and K all deal with the incident 
concerning calcium chloride. 

The complaints dealing with time-keeping procedures 
and the way in which the respondent Company dealt with 
the disposal of those complaints are important to the 
assessment of all the evidence in this case. An investiga- 
tion into the complaints was conducted and in the exhibit 
presented, headed "A Report On The Investigation On 
The Mis-use Of Timesheets — King Bay 1985", (Exhibit 
P 6), a thorough and professional examination of the 
incidents is made. The exhibit contains the notes of inter- 
views of employees involved and is in many ways 
' 'better'' evidence than was presented to the Commission 
by witnesses on behalf of the respondent. Further to that 
it also contained an analysis of the problems which had 
existed in the Supply Base concerning the whole of the 
administration of the pay and call-out system which 
throws light on the conduct of persons involved and the 
practices which had been generally accepted as being 
normal up until the time that the report was made. 

There are three occurrences involving the applicant 
which the respondent says should reflect unfavourably 
upon him. The first involved an incident on 30 July 1985 
when four GSO's where approached by Mr Hatton and 
asked to work overtime to load and sail a vessel. It was 
thought that the overtime would be in a region of 
approximately two hours, finishing at 1730 hours. 
However, it took longer than anticipated due to 
problems with loading. Prior to the loading being 
finished Mr Hatton left the site and returned just as the 
vessel was sailing. He thereafter left the base with his 
GSO's and went to the Hotel and bought them a carton 
of beer as a gesture of appreciation for their work. 
According to security records the crew vehicle left the 
Supply Base at approximately 2010 hours. Mr Hatton did 
not return to work the next day as he commenced Leave. 
It appears that during the next day the GSO's agreed 
amongst themselves that they would record that they 
finished work at 2130 hours. The result of which was that 
a 10 hour break penalty would apply to all of that day's 
work. 

The practical effect was that by changing the time of 
finish the workers received an overpayment equivalent to 
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10.5 extra ordinary hours of work, to which they were 
not entitled. As Mr Hatton was on leave another, super- 
visor signed the timesheets. On Thursday 8 August it 
became known to Mr Hatton that the 10 hour break 
penalty had been claimed and he indicated to his 
Supervisor, Mr Griffin, that the workers were not 
entitled to the payment. Notwithstanding that the senior 
management in the base, and in particular the Services 
Superintendent Mr Cole and Mr Griffin agreed that the 
payments would be made. The payment was not made 
until Monday 19 August and then only after withdrawal 
of labour on the wharf had occurred. 

The second incident took place on 9 August 1985 when 
Mr Hatton had asked four GSO's to work overtime to 
load and sail a vessel. They did so and worked very hard 
on the loading of drilling equipment and casing for 
North Rankine Alpha (NRA) Projects Division. Mr 
Hatton had spoken to the NRA Materials Supervisor 
who was assisting on the wharf at the time and he agreed 
that in view of the hard work involved the GSO's would 
book an extra hour as having been worked. This, of 
course, resulted in a bonus payment being made for work 
not done. 

The third incident took place on Wednesday 14 
August 1985 when Mr Hatton approached five GSO's to 
work at 1400 hours to load and sail a vessel. The work 
went on longer than anticipated, the GSO's did not take 
a crib break during the period and left the base at 1848 
hours. Mr Hatton left the base slightly before that time. 
On the following morning when the GSO's completed 
their time sheets in the mess they agreed to show the final 
finishing time for overtime as 2000 hours. This was 
without Mr Hatton's knowledge or agreement. When the 
time sheets were given to Mr Hatton for signing on the 
15th he became aware that the GSO's had booked to 
2000 hours when in fact they left the site at 1848 hours. 
He discussed the matter with the Services Superintendent 
who advised that the hours should not be paid and that 
he should change the time sheets to reflect a finish time of 
1900 hours. When this was done the GSO's refused to 
sign the time sheets and took industrial action. 

In the final analysis it can be concluded that overtime 
was recorded on time sheets that was inaccurate and the 
time sheets had been falsified on three occasions, on two 
occasions without the approval or agreement of the 
Supervisor (Mr Hatton) and on one occasion with his 
approval. 

In its case the respondent makes no differentiation 
between the incidents and holds them up as being the 
responsibility of the applicant alone. However, that was 
not the position taken at the time of the internal 
investigation in 1985. What did happen was that a proper 
assessment of the circumstances was made and it was 
realised as a result that there were difficulties with the 
administrative control systems. It was apparent from the 
investigation and from the notes which were taken of 
interviews with workers that it had been a long standing 
practice for workers to sign their own daily time sheets 
without their Supervisor counter signing on the same 
day. Further, it was common practice to log extra time 
worked as appreciation for effort. The incident on 9 
August involving the applicant was by no means isolated, 
in fact on the basis of the report, it can be seen to have 
been part of general practice in the Supply Base. The 
practice being of longstanding. 
The respondent took action to remedy the administrative 
deficiency disclosed by these incidents by issuing 
directives that the Supervisors were to remain on the Base 
during all times they had workers under control and that 
time sheets were to be signed on the day of occurrence of 
the work. There was also action taken against the 
individual employees involved, the GSO's were required 
to refund the overpayments and notes were put on their 
individual files. Similarly, in respect of the applicant Mr 
Hatton, a note was placed on his file. It is that note which 
has been submitted in the exhibit Pll that contains the 
review period to which the Counsel for the respondent 
refers in his opening submissions. 

It appears that the complaints from the respondent 
dealing with time keeping procedures, as described in its 
answer, had been subject to proper investigation at the 
time. A solution was found to the problem and there is 
nothing in the evidence to indicate that from that date on 
the applicant has been involved in any like behaviour. 

Matters D and E complained of by the respondent deal 
with the question of the failure to adhere to the callout 
schedule and failure to complete the callout register. It 
appears from the evidence that there is a general 
dissatisfaction with the method of operation of the 
callout procedure at the Supply Base. There is a register 
kept for the purpose of ensuring that there is a fair 
distribution of call outs among the GSO's involved. It 
was said in the evidence of the Services Superintendent, 
Mr Cole, that the register had not been correctly kept by 
the applicant and that as a result there had been 
dissatisfaction amongst the workforce. Further, that on 
occasions the applicant had not attended upon the details 
of the callout procedure by picking up the employees 
himself, he had been absent doing other things. 

These allegations of problems with the callout system 
are given further emphasis in the notes of the interviews 
of the individual GSO's which are contained in Exhibit 
P6. The comments of the GSO's are interesting. They 
give a picture of a lack of organisation and confusion, 
not only related to the actions of Mr Hatton, but again to 
the administration of the Supply Base on a general basis. 
This apprehension is given further weight by the state- 
ments of Mr David Cocksey, another Supervisor, who 
gave evidence. With his background of wide experience 
in a Company with a similar shiftwork system involving 
callouts, and from his experience at Supply Base from 
the commencement of its operations, Mr Cocksey was 
able to say that the callout system was a continual 
problem for all Supervisors, as in fact it had been in most 
other operations that he had had anything to do with. 
Further, there must be some doubt upon how much 
weight ought to be given to the respondent's reliance on 
the non-maintenance of the callout register because in 
cross examination, Mr Cole was unable to say for sure 
that during the period complained of the applicant had 
sole responsibility for the maintenance of the callout 
register. In fact he admitted that during the period 
concerned and for periods of a complete week there had 
been another Supervisor to whom the applicant was at 
that time responsible, who had had control and 
responsibility for the maintenance of the callout register. 
During that period Mr Hatton's position was, as is noted 
in the opening, Assistant Services Supervisor with a line 
responsibility to the Senior Services Supervisor, Mr Tim 
Griffin. Mr Griffin having responsibility for the 
maintenance of the callout register in Mr Hatton's 
absence. 

On my reading of the evidence, in the circumstances it 
is not reasonable to conclude surely that the applicant 
was in gross dereliction of duty arising from failure to 
comply with policy in respect of the callout register and 
system. Again there is no evidence given of recent 
problems with the register. 

The balance of the items from F to K are issues which 
are raised in a confidential note which was presented as 
Exhibit P13. It is a note prepared by the applicant's line 
supervisor, the Senior Material Supervisor, Mr Joudo, 
for the disciplinary enquiry which took place prior to the 
termination of services of Mr Hatton. It is necessary that 
I make some comment on the form and construction of 
that note and its influence on these matters, however, I 
will do so following the completion of the analysis of the 
individual matters relied upon by the respondent. 

In Item F the applicant is alleged to have failed to hold 
a Recompression Chamber Training Course. This is a 
voluntary activity in which the applicant is involved as a 
team leader. Due to the approaching Christmas period he 
was asked to conduct a refresher course for persons who 
might be involved in the operation of the recompression 
chamber facility at King Bay. In Exhibit P13 in the 
narrative under the heading 26 November 1985, Mr 
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Joudo asserts that he had told Mr Hatton that he was 
supposed to hold a Recompression Chamber Training 
session on 25 November and that it had not taken place. 
At the time the applicant had explained that he had too 
many things to do and was too busy. It is clear from the 
evidence that Mr Hatton did not conduct the course, but 
it is also clear from the evidence of Mr Cocksey that, 
after discussions with Mr Hatton and recognising his 
situation, he (Cocksey) conducted the training course. 
Apparently, the investigations of the disciplinary enquiry 
did not disclose this. 

In Item G the complaint concerns failure to hold Tool 
Box meetings as required. It is policy on the base to have 
Tool Box meetings every fortnight. It was said in 
evidence by Mr Cole that the applicant had only had five 
Tool Box meetings during the year. Primafaci, that is of 
course contrary to the policy, but in cross examination 
Mr Cole was able to say that other Supervisors on the 
Base only held six or seven Tool Box meetings in the 
whole year. It is obvious that the applicant's practice is 
no different to that of any other Supervisor on the base, 
and if a complaint lies in respect of the failure to conduct 
Tool Box meetings, then it must lie at a higher level of the 
management structure than that of Supervisor. 
Alternatively, the explanation given by Mr Hatton and 
Mr Cocksey and Mr Lucas, that they are too busy to 
conduct Tool Box meetings may well be correct. If there 
is a failure it does not lie with the applicant, it lies with 
those who allocate priorities. 

The allegation in Item H in respect of false informa- 
tion of the employee's crane training comes again from 
questions raised by Mr Joudo and contained in Exhibit 
P13. 

In the narrative under the date 29 November, Mr 
Joudo relates his surprise, astonishment and disappoint- 
ment that he was told that an employee had not been 
given crane training, when on 28 November, Mr Hatton 
had told him that the man had been given training. On 
the face of it, again it is a clear indication of some 
dereliction on behalf of the applicant. However, again in 
cross examination, it was established to my satisfaction 
that Mr Joudo was unaware of the requirements for 
crane training and that his lack of knowledge of the facts 
on the incident make his evidence in this respect quite 
unreliable. In short, he made assumptions in respect of 
the lack of crane training and did not follow them 
through to establish one way or the other whether those 
assumptions were correct. It can only be assumed that 
the disciplinary enquiry made the same error. 

The final three items I to K deal with the question of 
the organisation of an overtime crew to check calcium 
chloride. Again the history is related to Exhibit P13. It 
appears that it became necessary to segregate and rebag 
calcium chloride stores which were held at the Supply 
Base in preparation for them being sent to NRA for use 
during hole completion. It was necessary that the work 
be done within a three week period and in the evidence of 
Mr Cole he related the instructions that he had given in 
respect of the work. Those instructions were relayed to 
Mr Hatton by Mr Joudo, who on 16 January 1986 
instructed him to see if he could organise a crew to check 
the old stock of calcium chloride and segregate the bad 
sacks from the good sacks. 

Mr Joudo's evidence was that Mr Hatton said he 
would ask his men to work overtime but he thought that 
the work would take a period of up to three weeks to do. 
There is some debate between Mr Joudo and Mr Hatton 
about whether the nature of the instruction was merely to 
segregate the bags or to rebag and stack them. In any 
event, the applicant had indicated to Mr Joudo he would 
inform him of the number of people who would be 
willing to work overtime on the issue in the weekend. On 
Friday the 17th Mr Joudo again approached the 
applicant and, as the overtime had not at that time been 
organised, the applicant undertook to let Mr Joudo 
know when it would be. He also said at the time, that he 
was extremely busy on a whole range of other matters. 

On Saturday the 18th, Mr Joudo attended the Supply 
Base and found that a new delivery of calcium chloride 
had been received, and that some of it had fallen on to 
the ground and the bags had been broken. He had also 
spoken to Mr Hatton and asked him whether he had had 
the chance to ask people to work overtime. There was a 
debate between them in which Mr Joudo alleges that Mr 
Hatton said he had many more important things to do 
than worrying about calcium chloride and that even if he 
had been able to organise to do the work it could not be 
done over the weekend because it would take four or five 
days to do. Mr Joudo then asked the applicant how the 
calcium chloride came to be spilled on the ground and 
was advised that it had been because of bad forklift 
operations. When asked why it had not been restacked, 
he alleged that Mr Hatton had said words to the effect "I 
am not interested in this sort of bullshit at this time of the 
morning. You go and see Ron Cole about it". Mr Joudo 
did call Mr Cole who was off the Base and ask for the 
suspension of the applicant. Mr Cole agreed to the 
suspension and the applicant was sent home. On the 
following Monday the investigations into the incident 
took place. It is this incident which was the catalyst for 
the enquiry which lead to the termination. 

There is nothing in the evidence that indicates whether 
the applicant was aware that the calcium chloride had 
any special priority. His first priority was to load and sail 
the supply boat on 20 January 1986 and he was working 
towards that. It was within Mr Joudo's prerogative to 
ensure that the applicant understood that he had to 
provide labour to handle the calcium chloride by 
instructing him to deploy his rostered crew onto it and to 
handle the vessel as a second priority, but he did not do 
so. 

It is also apparent that the urgency to deal with the 
calcium chloride on that weekend became less pressing 
because according to the evidence of Mr Lucas who took 
over the applicant's job, the material was not shipped out 
to NRA until more than a week later, and further the 
work was finished during normal working hours by 
contractors. According to Mr Lucas the bagging of 
chemicals is not something that GSO's usually liked to 
do. 

However, Mr Joudo, requested the suspension of the 
applicant and he was supported, as one would expect, by 
his line supervisor, the Services Superintendent, Mr 
Cole. The disciplinary enquiry was conducted on 20 
January 1986. At the enquiry the applicant was con- 
fronted with a four page list of charges prepared by Mr 
Joudo (Exhibit P13). He obviously could not answer the 
charges to the satisfaction of those who laid them and 
was thereafter given the rather limited option of 
termination by resignation or termination by dismissal. 

On the evidence before me the disciplinary enquiry was 
based upon the writing which now appears in Exhibit 
P13. When questioned about the document its author, 
Mr Joudo, said that it consisted of notes that he made at 
the time of various interviews with Mr Hatton as an aide 
memoir for the purpose of performance assessment. 
However, I do not accept Exhibit P13 as notes made at 
the time which could be produced as reliable evidence of 
the subject incidents. The document obviously is a 
narrative of events written after their occurrence con- 
taining interpretation and interpolation. It states as fact, 
feelings and observations and if it were used as was said 
in the hearing, that is presented to the applicant without 
notice when he attended for the disciplinary enquiry, it 
would have presented him with great difficulty in pro- 
viding rational and cogent answers. 

Some of the frailties of the document have only been 
revealed after extensive cross examination of Mr Joudo 
in these proceedings. 

During that cross examination Mr Joudo presented to 
me as a witness who was disposed to join facts with 
suppositions having no causal link. An instance was 
when he alleged that the applicant was not a good 
Supervisor because he was inefficient in that containers 
arrived at NRA without load weight stickers on them. On 
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the face of it that is an allegation which is serious because 
there is a breach of the Navigation Act and in addition a 
potential safety risk if overweight containers were lifted. 
That proposition was put by Mr Joudo in his 
examination in chief, but in cross examination he moved 
from that position to.saying that a seaman's life had been 
at risk because the labels had not been attached to the 
containers. There is absolutely no evidence of this. 
Further, he was unable to say whether the labels had been 
on the containers or not when they left the supply base. 
He assumed that they were not and did not demur when 
challenged with the question that the loss of labels due to 
weather conditions in transit had been a continuing 
problem. 

It should not be thought from the above analysis that 
the unease the respondent felt concerning the applicants 
performance was unfounded. He has not been a perfect 
employee, but he has not been subject to any greater 
frailty than is normal. The respondent has a sophisticat- 
ed personnel system which involves performance 
appraisal and those appraisals have revealed some 
deficiency in the applicant. Some of those deficiencies 
relate to the question of inter-personal relationships both 
to subordinates and Supervisors and resulted in him 
being counselled on his future in the Company and on 
what work would be suitable to him. Some of the 
counselling was conducted by the Services Manager who, 
on the evidence, suggested to the applicant that he should 
adopt a more forceful role in dealing with his line 
superiors. It is all very well to provide such counselling to 
advise a Supervisor to go forth and manage, however, it 
is a dangerous practice if that Supervisor is not 
completely aware of the authority and responsibility that 
rests with his position in the line management structure. 

The principles to be applied in this matter are clear, I 
accept that those stated in the Undercliffe Nursing Home 
v. the Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, WA 
Branch (65 WAIG 1985) are proper to be applied. The 
exercise of the employer's legal right to terminate in this 
case is one in which the facts dictate that the Commission 
ought to intervene. The issue essentially deals with the 
question of fidelity and good faith by the employer to his 
employee and a statement of the relevant principles can 
be found in Blyth Chemicals v. Bushnell (1933-49 CLR 
666). In that case Dixon and McTiernan J.J. said: 

Conduct which in respect of important matters is 
incompatible with fulfilment of the employee's 
duty, or involves an opposition, or conflict between 
his interest in his duty to his employer, or impedes 
the faithful performance of his obligations, or is 
destructive of the necessary confidence between 
employer and employee, is a ground of dismissal 
. . . but the conduct of the employee must itself 
involve the incompatibility, conflict or impediment, 
or be destructive of confidence. An actual 
repugnance between his acts and his relationship 
must be found. It is not enough that the ground for 
uneasiness as to future conduct arises. 

In this case the applicant has not shown repugnance 
between his acts and his relationship notwithstanding the 
attacks upon his credibility as a Supervisor. Witnesses 
who appeared for him all attested to his good standing as 
an operator in his area. It was emphasised in the pro- 
ceedings that the activities of Supply Base working on a 
38-hour week basis but supplying a 24 hour day, seven 
day a week operation on NR.A were extremely onerous. 
NRA priorities varied, not only from day to day but from 
hour to hour and the Offshore Services Supervisor and 
the Heli-Admin Co-ordinator who acted from time to 
time in the Offshore Services Supervisors position on the 
platform, spoke in the highest terms of the work per- 
formed by the applicant. Everyone of the Supervisors 
who appeared to give evidence supported the applicant. 

There may be ground for uneasiness as to future 
conduct and concern arising from the obvious hiatus in 
the relationship between Mr Joudo and the applicant. 
However, that of itself on the principles in Blyth 

Chemicals (IBID) is not enough to support the 
contention that the dismissal should stand. Further, on 
the credit side for the applicant he has, during the 
material period (Exhibit 111), acted as a Senior Services 
Supervisor with a higher duties allowance of $6 000, also 
in that Exhibit it is noted that he was thanked for his 
effort during that period. He had, in December, received 
a review in salary to take into account individual per- 
formance and had been successful in achieving an 
increase in salary (Exhibit 19). These actions of the 
Company with decisions made on corporate level 
support the conclusion that the problem was one which, 
as indicated by the evidence, related to a question of 
personality difficulties between the persons directly 
involved. 

This case has identified what appears to be a 
personality conflict between the applicant and his 
immediate line Manager, but on the other hand it has 
also demonstrated support from his peers. 

The question remains as to whether an Order for 
reinstatement ought to issue. The respondent has urged 
the Commission that it should not issue such an Order 
because further employment of the applicant would be 
incompatible with the smooth and orderly function of 
the Supply Base which is a key part in the Company's 
operations. 

However, against that there is the evidence of the 
applicant's peers who expressed views which were 
positive in terms of his future employment. In addition, 
the respondent has demonstrated through the manage- 
ment adjustment processes it was able to initiate as a 
response to the incidents reported in Exhibit P6 that it is 
perfectly able to identify management problems and to 
resolve them. Further, the personnel practices used by 
the Company are designed to contain within them the 
necessary checks and balances to ensure that an 
employee continues to do his duty in the most effective 
manner and provide support if necessary. 

Notwithstanding this I appreciate the caution and 
concern and the force of the argument. I have decided 
for the time being, to issue an Order in favour of the 
applicant but it will be interim, to effect a continuation 
of the contract of service for a period of three months, 
during which I expect, that with appropriate counselling 
and advice, differences between the applicant and his line 
supervisor can be resolved and that the applicant can 
demonstrate a commitment to policy and practices 
established by the Company to achieve what it considers 
proper for the conduct of its operations at the Base. 

These proceedings will be adjourned and on 15 May 
1986 the matter will be called on for hearing for the 
purpose of report and to hear motions from the parties 
for the final disposal of the case. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 49 of 1986. 

Between Keith Hatton, Applicant and Woodside Off- 
shore Petroleum Pty Limited, Respondent. 

Interim Order. 
HAVING heard Mr L. J. Irwin on behalf of the applicant 
and Mr A.J. Power (of Counsel) on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby — 

1. Declares that the Applicant was unfairly 
dismissed from the respondent's employ on 23 
January 1986. 

2. Orders that the Respondent offer the 
Applicant a contract of employment commencing 
on 24 January 1986. The continuity of such contract 
to be the subject of final determination on 15 May 
1986. 
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3. Orders that the new contract of employment be 
deemed continuous with contract of employment 
terminated on 23 January 1986 for purpose of 
preservation of benefits accrued under that 
contract. 

Dated at Perth this 24th day of February 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 49 of 1986. 

Between Keith Hatton, Applicant and Woodside Off- 
shore Petroleum Pty Ltd, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 22nd day of May 1986. 

Mr L.J. Irwin appeared for the applicant. 
Miss C.R. Porter appeared for the respondent. 

Supplementary Reasons for Decision. 
THE COMMISSIONER: On 24 February 1986 an 
Interim Order was issued in this matter for the purpose of 
providing for the continuation of the applicant's 
contract of service with the respondent, but subject to 
review on 15 May 1986. 

The application was brought on for hearing on 15 May 
1986 to hear motions from the parties for final disposal 
of the matter. 

During the hearing the Commission was advised of the 
action taken by the respondent to give effect to the terms 
of the Order and the intent of the Reasons For Decision 
handed down on 24 February 1986. 

As a result of those advices the Commission is satisfied 
the application can be brought to a conclusion, the 
parties both having expressed the view that they were 
satisfied that the contract could continue. 

That being so, and with the parties' consent, a final 
Order will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 49 of 1986. 

Between Keith Hatton, Applicant and Woodside Off- 
shore Petroleum Pty Ltd, Respondent. 

Order. 
HAVING heard Mr L.J. Irwin on behalf of the applicant 
and Mr A.J. Power (of Counsel) and later Miss C.R. 
Porter on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby — 

1. Declares that the applicant was unfairly 
dismissed from the respondent's employ on 23 
January 1986. 

2. Orders that the respondent offer the applicant 
a contract of employment commencing on 24 
January 1986. 

3. Orders that the new contract of employment be 
deemed continuous with the contract of employ- 
ment terminated on 23 January 1986 for purpose of 
preservation of benefits accrued under that 
contract. 

Dated at Perth this 22nd day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 259 of 1986. 

Between Trina Louise Ireland, Applicant and Peter 
James Hinkley, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 13th day of May 1986. 

The applicant appeared in person. 
The respondent appeared in person. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript of proceedings as 

edited by Mr Commissioner J.F. Gregor.) 
THE COMMISSIONER: This is an application by Trina 
Louise Ireland in which she seeks from this Commission 
a declaration pursuant to section 29 of the Industrial 
Relations Act 1979 that she has been unfairly dismissed 
and an order for compensation. 

The original application also included a claim for 
contractual benefits however that issue was not can- 
vassed in these proceedings as the parties advised that the 
payments claimed had been made. 

I observe however that even if the matter had not been 
settled it would not have been an issue for the 
Commission as constituted now as there is an Award 
which covers this area of work and the enforcement of 
that award, of course, is within the jurisdiction of the 
Industrial Magistrate. 

The facts in the matter appear to be that on 12 March 
1986 Miss Ireland commenced a contract of service as a 
tea room assistant with Mr B. Hinkley, the respondent, 
in his capacity as a sub-contract manager for Hamburger 
Haven, at a shop located in Albany Highway, Victoria 
Park. 

The employment continued until 20 March when it was 
terminated by Mr Hinkley. The notice of application 
says that the grounds given for the termination at the 
time were that the applicant cut lettuce wrongly and 
placed tomatoes in the wrong containers. Further that 
the employer had expressed some dissatisfaction with the 
work performed by the applicant on the day before. 
However in these proceedings the employers objection to 
the work performance by Miss Ireland encompasses a 
greater area than that nominated in the application. 

Mr Hinkley admits that he had engaged the services of 
the applicant. She had been employed at the shop 
previously when it was under a different management. 
On engagement he increased the rate of pay previously 
made. He gave evidence that he set out the duties for her. 
They included amongst other things the cutting of lettuce 
about which he gave her specific instructions as indeed he 
had given to her concerning the placement of tomatoes in 
appropriate containers. 

He also said that there had been a continuing problem 
concerning the wearing of a uniform. It was Mr 
Hinkley's contention that the applicant appeared for 
work incorrectly dressed. This caused him problems with 
his principal as it was a condition of his contract that he 
ensure that his employees had at least two uniforms. The 
applicant had refused to give him co-operation in 
ensuring that she had two uniforms. He said he could 
have supplied a second uniform within 24 hours of 
receiving from the applicant an indication of her size 
which she refused to give him. 

On the day prior to the termination he says he was 
absent from the shop for 1 Vi or two hours and when he 
came back he saw that the applicant was watching 
television. 

Before speaking to her he inspected the shop and 
found food scraps in places where they should not be. 
There were black marks on the counter and tickets were 
scattered around. He formed the view that there was 
additional work for her to do at the time but she had not 
done it. 
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He had left specific instructions that she cut lettuce 
and tomatoes and prepare steaks. She had done this 
work but when he looked at it he found again that the 
work had not been performed to his satisfaction. 

In her evidence the applicant denies that she was remiss 
in any way in her duties. She says that she tried hard to do 
the work. She says that in respect of the uniform she was 
prepared to make her own uniform and therefore did not 
wish to receive one from the company. She denies that on 
the Tuesday concerned the shop was in the condition 
alleged by Mr Hinkley. She further says that Mr Hinkley 
had said he would sweep the floor of the shop and the 
coldroom. Mr Hinkley, in his evidence denied this, 
saying he was going to do the heavy work involved in 
mopping of the coolroom and the floors but the 
sweeping was clearly the applicant's responsibility. 

This summary encompasses the general areas of the 
evidence of the parties inasmuch as it is relevant to the 
determination of this dispute. 

The principles to be applied are clearly set out in the 
Undercliffe case (65 WAIG 1985). The employer has a 
legal right to terminate a contract of service and this 
Commission will not interfere with that legal right unless 
that right has been unfairly or unreasonably exercised. 

In this case my assessment of the evidence is that Mr 
Hinkley presented a consistent story of his understanding 
of the events as they transpired. He has given the 
Commission a resume of the relevant matters from the 
commencement of the employment to its completion. 
Miss Ireland has not given the same type of cogent 
outline. On that basis whether there are differences 
between the evidence of the applicant and the respondent 
I must accept the evidence of the respondent. Testing the 
facts against the principles to be applied in such disputes 
I cannot find that the applicant has been unfairly 
dismissed within the terms of section 29 of the Industrial 
Relations Act 1979. 

I have no need to examine the issue which would have 
arisen in the event of a finding of unfair dismissal given 
the applicant's stated position that she would not accept 
reinstatement. 

In the circumstances I will dismiss the claim. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 259 of 1986. 

Between Trina Louise Ireland, Applicant and Peter 
James Hinkley, Respondent. 

Order. 
HAVING heard the applicant in person and the 
respondent in person, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 13th day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 361 of 1986. 

Between Derek Jones, Applicant and Bovis Homes WA 
Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant in person and Mr K. 
Patterson on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the respondent pay to the applicant the sum 
of $759.25 in full and final settlement of the claim. 

Dated at Perth this 13th day of June 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 78 of 1986. 

Between David Blair Morley, Applicant and Yanchep 
Sun City Pty Ltd trading as Sun City Tavern, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 14th day of May 1986. 

Mr L. Beere (of Counsel) on behalf of the Applicant. 
Mr K. Farrell on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application, 
pursuant to section 29 (b) (i) of the Industrial Relations 
Act 1979, by David Blair Morley who seeks a declaration 
that he was unfairly dismissed from his employment as a 
cellarman by the proprietors of the Yanchep Sun City 
Tavern. He seeks reinstatement and an order for 
compensation for earnings foregone during the period 
from his dismissal to the date of the hearing. 

The facts of the matter and the circumstances 
surrounding the instant dismissal of the applicant for 
alleged misconduct may be shortly stated. 

Morley commenced his employment as a bar attendant 
at the Sun City Tavern in November 1984. He was a 
model employee, in the view of his superiors, for a full 
year. In late 1985, one Richard Price was appointed to 
the position of Manager of the tavern, supplanting Mrs 
Jill Saggers who had been acting manager and reverted to 
her former position of Assistant Manager. In the 
reorganisation, Morley was promoted from bar 
attendant to cellarman/bar attendant with some increase 
in responsibility and remuneration. 

Some time in December 1985, a delivery of wines and 
spirits, about $500 in value, destined for the local 
country club, was mistakenly left at the tavern. Mrs 
Saggers drew attention to the liquor in question which 
was in the storeroom during the end of December 
stocktaking. The manager, Price, indicated that the 
delivery had been made in error and that the stock should 
not go on stocksheets. He indicated that he considered 
the mistake a windfall for himself. Later he removed the 
liquor from the storeroom to his own accommodation 
and offered Mrs Saggers some bottles of champagne 
which she refused. 

Late in January, Morley says that he took a phone call 
from Yalumba, the suppliers, who were enquiring about 
the delivery which went astray. He took a note of the 
stock involved and later mentioned the matter to Saggers 
who referred him to Price. Price told him not to worry as 
he had the matter in hand. 
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Meanwhile it came to the attention of Mr Voerman 
and Mr Parslowe, the operations manager and company 
secretary of the respondent company, that something 
untoward had been occurring at Yanchep. They 
instituted their own inquiries and on 4 February 1985 
they visited the tavern and confronted Price. He readily 
admitted the misappropriation of the stocks, apologised 
for his foolish behaviour and was dismissed summarily. 
He was paid the wages owing to him and allowed a few 
days to vacate the manager's flat. In answer to a query as 
to anyone else being involved in the theft he is said to 
have replied — "Only, David". 

David Morley was called in by the operations manager 
and told that they had proof that he was involved in the 
liquor theft. His resignation was demanded. He denied 
knowledge of and complicity in the misappropriation. 
Voerman said he was either negligent or that he was 
involved and telling lies. In either case there was no 
alternative but instant dismissal. 

A week or so later, Morley was paid his wages up to the 
date of dismissal and he received four weeks' pay for the 
holidays accrued during his first complete year of service. 

Morley says that he spoke with Price about his 
dismissal at the time and subsequently by telephone when 
he managed to track him down to the Queen's Hotel in 
Geraldton. Price denied having implicated Morley and 
said that Saggers had been his accomplice. Morley's 
counsel gave evidence of a telephone conversation with 
Price during which he confirmed what he had earlier told 
Morley and he agreed to swear an affidavit to that effect. 
At time of hearing, the affidavit had not been returned 
and Price was unable to be contacted again. 

On the evidence presented to the Commission, I have 
formed the view that it is not possible to give any weight 
to the hearsay evidence attributed to Price. According to 
the evidence he is a self-confessed thief and one way or 
another a proven liar. 

There was nothing in Mrs Saggers' evidence to 
implicate Morley in the theft. She complained of his 
apparent friendship with Price and suggested that this 
caused some problems in terms of her authority over 
him. Voerman and Parslowe made at best a cursory 
investigation of Morley's position. They refused to give 
him any details of the alleged proof of his misconduct 
and did not even identify his accuser. At no stage did they 
put the whole contretemps to Price, Saggers and Morley 
as a group, a course which could have been taken quite 
easily. Morley was found guilty by association and I find 
no difficulty with declaring his dismissal to have been 
unfair and unreasonable in all the circumstances. 

Morley gave evidence of his continued attempts to gain 
further employment in the industry and of the 
frustration of his efforts which occurs when he gives a 
direct answer to questions about the reason for leaving 
his previous employment. He claims that one prospective 
employer said he had made inquiries of the Sun City 
Tavern and as a result could not risk employing him. He 
indicated also that his dismissal had been the subject of 
some speculation, discussion and gossip in the Yanchep 
community where he had resided during his 
employment. 

The most valuable asset or stock in trade that a worker 
possesses is his good name, his reputation. It is a serious 
matter to take away that good name or to damage it and 
in cases of alleged dishonesty it is my observation that 
employers do little service to an employee when they 
choose not to involve the police department in 
investigations of theft. 

Morley's reputation has been seriously damaged and 
in my view the only fair means to seek to repair that 
damage is for him to be reinstated in his position of trust 
and responsibility as a cellarman/bar attendant. I am 
cognisant of the view expressed by Mrs Saggers that the 
employer-employee relationship would be difficult to re- 
establish. The demeanour of Mrs Saggers, Voerman, 
Parslowe and Morley during the hearing suggests to me 
that they are all responsible people who will be prepared 

to make some accommodation and some personal effort 
to play their part in assisting Morley's position to be re- 
established. There is, one presumes, a newly appointed 
Manager who can have no preconceptions about Morley. 

If, after a reasonable period of time, the situation does 
prove untenable, either party is at liberty to call upon the 
conciliatory functions of the Commission. In any event if 
Morley leaves at some future time he should take with 
him a suitable testimonial which would no doubt 
mention the high regard in which he was held prior to this 
unfortunate incident. 

The applicant is to be re-employed as if he had not 
been dismissed on 4 February. This re-employment 
should take effect from Monday 19 May, and I therefore 
calculate the compensatory payment to cover the inter- 
vening period of 14.8 weeks. During four of those weeks 
he was taking the holidays which were pre-planned and 
for which he has been paid by the respondent company. 

Unemployment benefit has been received by the 
applicant at the rate of $91.45 per week and totals 
$914.50 up to 19 May. The respondent should therefore 
pay to the applicant an amount of $1 620.27 less PAYE 
tax deduction. 

At a speaking to the minutes held in accordance with 
section 35 of the Industrial Relations Act 1979, the 
applicant indicated that having found other employment 
he no longer wished to be reinstated. The order which 
issues will therefore reflect that position. 

Decision accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 78 of 1986. 

Between David Blair Morley, Applicant and Yanchep 
Sun City trading as Sun City Tavern, Respondent. 

Order. 
HAVING heard Mr L. Beere (of Counsel) on behalf of 
the Applicant and Mr K. Farrell on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979, 
hereby declares:— 

1. That the Applicant was unfairly dismissed by 
the Respondent. 

2. That the Respondent is to pay to the Applicant 
the sum of $1 600 within 21 days of the date of this 
Order in full and final settlement of this claim. 

Dated at Perth this 4th day of June 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 69 of 1986. 

Between Noel Andrew Pickering, Applicant and Michael 
Piersch, Respondent. 

Order. 
HAVING heard the applicant and the respondent in 
person, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the respondent pay to the applicant the sum 
of $254.74 in full and final settlement of the claim. 

Dated at Perth this 6th day of June 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 126 of 1986. 

Between Gary Randall, Applicant and Swim Fresh Pool 
Service, Respondent. 

Order. 
THERE being no appearance by the applicant, and 
having heard Mr M.R. Crofts on behalf of the respon- 
dent in conference, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders — 

That the application be dismissed. 

Dated at Perth this 6th day of June 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 253 of 1986. 

Between John Patrick Stewart, Applicant and Impact 
Publications, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of June 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

CANCELLATION OF — 
Awards/agreements/respondents — 

Under section 47 — 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

File No. 686 of 1977. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of the cancellation of awards/agreements 
under section 47 of the said Act. 

WHEREAS the Commission, being of the opinion that 
there was no employee to whom the following awards/ 
agreements, as varied, apply, did give notice by 28th day 
of May 1986 of an intention to make an Order cancelling 
such awards/agreements; and whereas on the 25th day of 
June 1986 there was no objection to the making of such 
an Order; now therefore, I, the undersigned Chief 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers in the 
said Act thereby enabling me, do hereby order that the 
following awards/agreements as varied, be cancelled. 

The Trawling (Demersal-Midwater) Industry 
Agreement No. 46 of 1977. 

Fish Trawling — Discharge of Catch Agreement 
No. 25 of 1978. 
Fish Processing Agreement No. 45 of 1977. 
SEC of WA Salaried Officers Agreement No. 2 of 
1975. 
P&O Small Craft Crews Agreement No. 41 of 1976. 
Municipal Outside Workers (Town of Kalgoorlie) 
Award No. 13 of 1971. 
Launch Masters (Port Hedland) Agreement No. 40 
of 1975. 
Clerks (Goldmining) Agreement No. 22 of 1962. 
Cleaners and Caretakers (Security Agents) Award 
No. 9 of 1978. 
Chemical Workers Wundowie Agreement No. 20 of 
1973. 
Cotton Ginning Award No. 6 of 1967. 

Dated at Perth this 26th day of June 1986. 

(Sgd.) B.J. COLLIER, 
Chief Commissioner. 

CONFERENCES — 

Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C53 of 1986. 

Between Australian Glass Manufacturers, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
HAVING heard Mr M.R. Crofts on behalf of the 
applicant and Mr J. Marks on behalf of the respondent, 
and Mr D.M. Jones on behalf of the Confederation of 
Western Australian Industry (Inc), the Commission in 
Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

(1) Notwithstanding, the provisions of the Metal 
Trades (General) Award No. 13 of 1965, and the 
rates prescribed in subclause (1) of Clause 32.— 
Wages, and Clause 31.—Supplementary Payments 
of the said Award, the ordinary weekly rate of wage 
payable to mechanical trades classifications 
employed by Australian Glass Manufacturers 
Company at their Canning Vale premises, shall be 
increased by $8.00 per week. 

(2) The wage rate resulting from Point (1) of this 
Order shall be adjusted in accordance with any 
decision of the Commission in Court Session which 
alters wage rates generally following movements in 
the Consumer Price Index and which is reflected by 
variation of the wage rates prescribed by the Metal 
Trades (General) Award No. 13 of 1965. 

(3) The operative date of this Order shall be from 
the beginning of the first pay period to commence 
on or after 9 January 1986. 

Dated at Perth this 30th day of April 1986. 
By the Commission in Court Session. 

(Sgd.) G.G. HALL!WELL, 
[L.S.] Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. C310 and C349 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Norman J. Hurll 
(Australia) Pty Limited; Transfield (WA) Pty 
Limited; James Watt Electrical and O'Donnell 
Griffin, Applicants and the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch; the Western Australian 
Carpenters and Joiners, Bricklayers and Stone- 
workers Industrial Union of Workers; Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 26th 
day of May 1986 and the 9th day of June 1986, pursuant 
to section 44 of the Industrial Relations Act 1979; and 
whereas an agreement was reached between the above- 
named parties at the said conference; now therefore, I, 
the undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 461 of 1983, 
and pursuant to the powers conferred under the said Act, 
do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, the Metal Trades (General) Award No. 13 of 
1965 and the Electrical Contracting Industry Award 
No. R22 of 1978, the following provisions shall 
apply to members of the applicant Unions bound by 
those awards who are employed by respondents to 
this Order on the CVI Rebuild and Upgrade Project 
(1986) at Canning Vale. 

(1) A Site Allowance of $1.10 for each hour 
worked shall be paid in consideration of all the 
disabilities and peculiarities associated with work 
being performed by contractors on the Project. 

(2) Each employee shall be entitled to the supply 
of one pair of safety boots as a free issue, except 
employees receiving payment in accordance with the 
provisions of Clause 6.—Safety Footwear of the 
Electrical Contracting Industry Award No. R22 of 
1978. 

The operative date of this Order shall be the 
commencement of work by contractors on the 
project and shall terminate upon completion of 
work performed by contractors on the project. 

Dated at Perth this 17th day of June 1986. 

(Sgd.) B.J. COLLIER, 
[L. S. ] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C396 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Nichol and Company Pty Limited 
and Able Airconditioning, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 19th 
day of June 1986, pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 

reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 461 of 1983, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965, the Air- 
conditioning and Refrigeration Industry (Construc- 
tion and Servicing) Award No. 10 of 1979 and the 
Electrical Contracting Industry Award No. R22 of 
1978, members of, or eligible to be members of the 
applicant unions employed by the respondents on 
the Gosnells Hospital Site shall be paid a site 
allowance of 80 cents for each hour worked in lieu 
of payments for confined space, dirty work, wet 
underfoot, fumes and the handling of secondhand 
timber. 

This order shall commence on the first day of 
employment on site and shall terminate on 31 
October 1986. 

Dated at Perth this 19th day of June 1986. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C63 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and O'Donnell Griffin Pty Limited and 
Vickers Hoskins, a division of Vickers Australia 
Limited, Respondents. 

Order. 
WHEREAS a conference was held in Perth on 24 
February and 6 March 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 461 of 1983, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965 as amended 
and the Electrical Contracting Industry Award 
1979, No. R22 of 1978 as amended, employees who 
are members of or eligible to be members of the 
applicant unions who are employed by the 
respondents on installing a new Marion Dresser 
Shovel at the mine site at Mount Newman shall be 
paid a Site Allowance of 90 cents for each hour 
worked in lieu of payments for dirty work, wet 
underfoot, confined space, percussion tools, fumes 
and the handling of secondhand timber. 

Provided that employees of Vickers Hoskins 
already in receipt of an allowance for on site work 
shall have the aforementioned 90 cents for each 
hour worked absorbed into that allowance. 

This Order shall take effect as from the beginning 
of the first pay period commencing on or after 1 
February 1986 and shall terminate on 31 May 1986. 

Dated at Perth this 16th day of June 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C383 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and Bunbury Electrics, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 20th 
day of June 1986, pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 461 of 1983, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978 as amended, members of, or eligible to be 
members of the applicant union employed by the 
Respondent on the construction of stage B1 of the 
Bunbury College of Advanced Education shall be 
paid a site allowance of 50 cents for each hour 
worked, in lieu of payments for confined space, 
dirty work, wet underfoot, fumes and the handling 
of secondhand timber. 

This Order shall commence on the 1st day of 
December 1985 and shall terminate on the 30th day 
of September 1986. 

Dated at Perth this 20th day of June 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C166 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Cliffs Robe River Iron 
Associates, Applicant and Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Respondent. 

Order. 
WHEREAS a conference was held in Perth on 24 March 
and 10 June 1986, pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 461 of 1983, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That the Cliffs Robe River Iron Associates Iron 
Ore Production and Processing Agreement 1979 
Industrial Agreement No. 10 of 1979 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
19th day of March 1986. 

Schedule. 
1. Clause 35.—Wages: Insert following at end of 

subclause (2) (a): 
Process Control Technician — 

Cape Lambert (CRRIA) 406.10 
2. Clause 38.—Definitions: Add a new paragraph (1) 

to subclause (4) of this clause, as follows: 
(1) Process Control Technician — Cape Lambert 

(CRRIA) is an electronic maintenance tradesperson 
who, besides holding the qualifications and 
performing the duties of either an electrician special 
class or instrument technician, works on complex 
and/or intricate circuitry and equipment, the 
performance of which requires the use of 
"additional knowledge". 

"Additional knowledge" means utilising the 
operator interface unit to locate, diagnose and 
repair faults in the Bailey Network 90 Distributed 
Controller and associated equipment up to field 
devices. 

Dated at Perth this 10th day of June 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. C253 of 1986 and C203 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Applicants and Clough Engineering 
Group, Respondent. 

Order. 
WHEREAS a conference was held in Perth on 2 May 
1986, pursuant to section 44 of the Industrial Relations 
Act 1979; and whereas an agreement was reached 
between the abovenamed parties at the said conference; 
now therefore, I, the undersigned, being satisfied that 
the agreement conforms with the Principles enunciated 
by the Commission in Court Session in matter No. 461 of 
1983, and pursuant to the powers conferred under the 
said Act, do hereby order:— 

That notwithstanding the Engine Drivers' 
(Building and Steel Construction) Award No. 20 of 
1973 as amended and the Metal Trades General 
Award No. 13 of 1965 as amended in lieu of the 
provisions thereof which are of the nature pre- 
scribed in this Order, employees who are employed 
by the Respondent on construction work at the 
extensions to the Goldsworthy Mining Company 
Wharf Facilities Finucane Island Site shall be paid a 
Site Allowance of $1.40 for each hour worked as 
compensation for disabilities, and be provided with 
a free issue of safety footwear on commencement of 
employment on the site. 

This Order shall apply from the commencement 
of the construction work by the Respondent on site 
and shall terminate at the completion of the current 
contract. 

Dated at Perth this 8th day of May 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. C254 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia, Applicant and WA Gravel and 
Paving Pty Limited and Jennings Construction Pty 
Limited, Respondents. 

Order. 
WHEREAS a conference was held in Perth on 2 May 
1986 pursuant to section 44 of the Industrial Relations 
Act 1979; and whereas an agreement was reached 
between the abovenamed parties at the said conference; 
now therefore, I, the undersigned, being satisfied that 
the agreement conforms with the Principles enunciated 
by the Commission in Court Session in matter No. 461 of 
1983, and pursuant to the powers conferred under the 
said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Earthmoving and Construction Award No. 10 of 
1963 employees who are employed by the 
Respondents on construction of extensions to the 
Canning Vale Prison Complex shall be paid a Site 
Allowance of 80 cents per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet under foot and the handling of 
secondhand timber. 

No. C293 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Kalgoorlie Nursing 
Home Pty Limited, Respondent. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the respondent, shall within 21 days of the 
date hereof, pay to Mrs P. Edwards an amount of 
money equivalent to ten-fifteenths of 13 weeks' 
wages calculated at the ordinary rate of wage per 
week that the said Mrs P. Edwards was in receipt of 
at the date of the termination of her contract of 
employment. 

Dated at Perth this 26th day of May 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

The allowance shall operate from the commence- BEFORE THE WESTERN AUSTRALIAN 
ment of the Respondent s work on the site and INDUSTRIAL RELATIONS COMMISSION, 
remain in force for the duration of the contract. M .nQ(- 

Dated at Perth this 8th day of May 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C375 of 1986. 

Between West Australian Branch, Australasian Meat 
Industries Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Snow Deli Pty Ltd, 
Respondent. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference pursuant to section 44 of 
the said Act between the Shop, Distributive and 
Allied Employees' Association of Western 
Australia, Applicant and G.J. Coles and Co Ltd, 
Respondent. 

WHEREAS a conference pursuant to section 44 of the 
Industrial Relations Act 1979 was held in Perth on 4 June 
1986 between the abovementioned parties; and whereas 
an agreement was reached between the said parties; now 
therefore, I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me pursuant to the 
said Act, do hereby order — 

That notwithstanding the provisions of the 
Supermarkets and Chain Stores (Western Australia) 
Warehouse Award No. 26 of 1982, the following 
schedule shall apply. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant, and Mr R.A. Heaperman on behalf of the 
respondent in conference at the Western Australian 
Industrial Relations Commission on 18 June 1986, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent pay to Mr W. Morrison the 
sum of $350 in full and final settlement of the 
matter. 

Dated at Perth this 23rd day of June 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Dated at Perth this 4th day of June 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
(1) Clause 14.—Overtime: Notwithstanding subclause 

(6) of this clause the following shall apply in lieu:— 
Work performed on Sunday between 11.00 p.m. 

and 12 midnight shall be payable at the ordinary 
shift work rate. 

(2) Scope: This clause shall apply to all new and 
existing employees (with the exception of G. Leyte, J. 
Hodorek, J. Bouchereau) employed by Coles Myer Ltd 
in the Canning Vale Grocery and Variety Distribution 
Centre. 

(3) Operation: This clause shall operate from 8 June 
1986 and may be varied by either party upon application 
after 1 September 1986. 
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CONFERENCES — 
Matters referred — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR123 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Sir 
Charles Gairdner Hospital, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 9th day of May 1986. 

Mr J. Sharp-Collett on behalf of the claimant. 
Mr R. Radisich on behalf of the respondent. 
Mr F. Brown intervening on behalf of the Electrical 

Trades Union of Workers of Australia (Western 
Australian Branch), Perth. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim under section 44 
of the Industrial Relations Act 1979 for reinstatement 
without loss of wages and award entitlements for a 
tradesman whose services were terminated by Sir Charles 
Gairdner Hospital. The action was taken by the 
respondent following a period during which the 
tradesman, Mr A was suspended on full pay pending an 
investigation of his actions and a review of his behaviour. 
The termination was effected with payment in lieu of 
notice. 

Events which precipitated the termination of services 
involve Mr A's absences on consecutive evenings from 
the hospital for periods in excess of meal breaks, during 
afternoon shifts and the circumstances under which a 
"sickie" was taken to attend his daughter's wedding. But 
it is not consideration of these events in isolation which 
led to Mr A's termination. The respondent cites a history 
of discussions and warnings given to Mr A dating back to 
1981. These involve complaints from other staff 
members about abusive language, his attitude to work 
and to his supervisors and the consumption of alcohol to 
the point where his ability to perform his duties 
adequately was in doubt. 

The applicant Union submits that what Mr A is alleged 
to have done and what in fact he actually did is trivial. 
They argue that the respondent had resolved to dispense 
with Mr A's services when he was appointed as a shop 
steward and became critical of the management of the 
hospital. The applicant Union submits that when all the 
facts are considered the termination is harsh and unjust. 
The respondent opposes the claim and points to a 
complete breakdown in the employment relationship to 
the point where Mr A's refusal to accept authority, his 
attitude to other staff members and his untrustworthi- 
ness renders him incapable of performing the duties 
required of an employee. 

There are two aspects of issues raised in the claim 
which can be dispensed with summarily. Firstly, there is 
the assertion that the matters raised against Mr A, be 
they allegations or statements of fact, are "nothing more 
than trivial". This is not the case. The seriousness of the 
matter weighted heavily on the applicant Union 
Advocate, as is evident from his detailed submissions and 
the volume of evidence. Secondly, I find no substance 
whatsoever in the submission that the respondent 
victimised Mr A because of his stewardship with the 
Union. 

Mr A, a maintenance fitter, is 50 years of age. He has 
20 years' continuous employment in Public Hospital 
service — six years in a country regional hospital, the 
remainder at Sir Charles Gairdner Hospital. Information 
was made available to the Commission which attests his 
reliability, conscientiousness and skill during his employ- 
ment in the country hospital. A deterioration in his per- 
formance, attitude and behaviour occurred with the 

break-down of his marriage in 1979. Mr A was left to 
bring up his two daughters by himself. He began 
drinking heavily. 

Mr A's record of service from October 1981 shows a 
series of incidents with clerical and supervisory staff in 
which the people involved describe his behaviour as 
belligerent, aggressive and intimidatory. However, there 
are marked differences in the testimony of witnesses at 
the hearing as to whether or not a particular derogatory 
term or an expression of foul language was used by Mr A 
in several of the incidents. What is certain is that Mr A's 
belligerent and aggressive manner, his verbal outbursts 
and snide comments cannot be dismissed under the guise 
of his sense of humour. The lack of respect for other 
employees that has charactered his behaviour in the 
hospital has made normal working relationships 
difficult. It is unfortunate that Mr A occupies the 
position of representing the interests of other workers on 
industrial matters. 

Mr A's problems were identified by the hospital's 
Manager, Personnel and Industrial Services in 1983 as 
being associated with excessive consumption of alcohol. 
I am satisfied that tentative efforts were made to channel 
Mr A in the direction of professional counselling but 
without the individual's acknowledgment of his problem 
and a commitment to seek help, that initiative failed. 

Evidence provided at the hearing on the series of 
incidents between October 1981 and July 1985 that were 
taken into account by Sir Charles Gairdner Hospital 
when the decision was made to terminate Mr A's services 
gives me concern. I am not satisfied that some of the 
complaints against him were investigated with the degree 
of objectivity necessary to ensure that a reasonable 
assessment of his performance could be made by 
management when reports of supervisory staff were 
reviewed. 

It appears that several "cliques" have developed 
within the tradesmen ranks of the engineering division of 
the hospital. Some support the foremen, others 
collecting around or with Mr A. This has created 
problems for morale and harmonious working relation- 
ships. There is evidence of some laxity in supervisory 
practices at the shop floor level with respect to the 
extended meal breaks, the recording of working hours 
and the consumption of alcohol during meal breaks. 
However, it is recognised that there are difficulties 
inherent in the supervision of a work force which is 
required to undertake duties in isolated areas of a 70 acre 
hospital-university complex. This imposes a higher 
standard of trustworthiness on tradesmen working in 
situations without direct control and supervision. The 
Manager, Personnel and Industrial Services gives a 
forthright assessment of these problems and indicates 
that the management is addressing these as a result of 
things that have come to light with the termination of Mr 
A's services. 

On the evenings of 19 and 20 February 1986, acting on 
a request from the General Services Supervisor, Security 
Officers of the hospital followed Mr A when he left the 
complex and travelled to his home to take a 30 minute 
meal break. Mr A was on afternoon shift. Evidence sub- 
mitted to the Commission establishes that on 19 
February Mr A was absent from 6.42 p.m. until at least 
7.55 p.m. when surveillance terminated. On 20 February 
Mr A's meal break period again taken at home extended 
from 6.50 p.m. past 8.30 p.m., the time the security 
officer ceased surveillance duties in front of Mr A's 
home. The period of the second absence is disputed by 
Mr A but the evidence of the Security Officer is 
unequivocal. Mr A's time cards for the two shifts in 
question do not record the extended absences from duty. 

The surveillance of Mr A was initiated by the General 
Services Supervisor following receipt of information 
some months earlier from someone in the bowling 
fraternity that Mr A was seen in a nearby bowling club 
bar with the hospital's two-way radio during an evening 
on which he was on duty on afternoon shift. Mr A was 
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not confronted with this allegation at the time, nor does 
it appear to have been reported to the Chief Engineer or 
Manager, Personnel and Industrial Services. It was 
decided that surveillance of Mr A would be undertaken 
the next time he was rostered on afternoon shift. This 
occurred in February this year. 

On Friday 21 February Mr A contacted the hospital 
and reported that he would not be available for duty that 
afternoon because of illness due to suspected food 
poisoning. It appears that this action followed 
unsuccessful attempts by Mr A to have his rostered hours 
of duty for that day altered from the afternoon shift. Mr 
A claims to have attended the doctor on the day in 
question, not because of suspected food poisoning but 
for treatment for a leg injury. This information had not 
been submitted to the hospital by Mr A prior to the 
hearing. No medical certificate was tendered at the 
hearing. He did not present for work on Friday, 21 
February and admits to travelling to Albany to attend his 
daughter's wedding. This matter came to the attention of 
senior officers of the hospital when the reports of 
absences from the hospital during meal breaks on 19 and 
20 February were being investigated and when his record 
of service was reviewed. On Monday 24 May, Mr A was 
suspended from duty on full pay pending an investiga- 
tion of complaints against him. Discussion took place 
with Mr A and Union officials after which the hospital 
terminated his services with effect from 28 February 
1986. 

Consideration of the applicant Union's claim arises 
for determination amidst a mass of evidence directed at 
the credibility of a number of the witnesses and a volley 
of counter allegations. The position is confused by the 
undercurrent of tension within the ranks of the engineer- 
ing division of the hospital. It was within this context that 
senior management of the hospital had to review Mr A's 
case. Mr John Brett, Manager, Personnel and Industrial 
Services of Sir Charles Gairdner Hospital presents the 
Commission with a most relevant and forthright 
assessment of the circumstances of the termination. 

It is to be noted that Mr A was not summarily 
dismissed for misconduct but terminated in accordance 
with the provision of the relevant award. As Kelly C. as 
he was then, notes in the Wongan Hills case (59 WAIG 
11) the equitable maxim that "He who comes into equity 
must come with clean hands" is far from inappropriate 
in such cases. It is clear that certain practices involving 
absences from the hospital by engineering staff, clocking 
on of other employees and the consumption of alcohol 
have developed over recent times. Management 
recognises these problems and the matter of appropriate 
supervision is being addressed. However, it is within the 
environment of these questionable practices that the 
fairness with which the hospital exercised its legal right to 
terminate Mr A must be considered. Also the hospital 
has an established protocol for handling disciplinary and 
dismissal procedures. It involves arrangements for 
counselling, formal written warnings and final warnings. 
Most importantly the hospital details the role of the 
Departmental Head in effecting terminations of service. 

I have already noted my concerns about the objectivity 
of investigations of complaints against Mr A dating back 
to October 1981. But it is also the manner in which the 
decision to terminate Mr A's services in February 1986 
was taken that gives rise to doubts as to whether the 
exercise of the hospital's legal right was discharged 
fairly. Having set down the protocol I consider that the 
hospital is obliged to adhere to it. There is a legitimate 
expectation that when services are terminated the 
employee's case will be dealt with in accordance with 
what is understood to be the procedure set down by the 
hospital and that the decision will be taken by the officer 
best placed to assess the individuals performance and the 
circumstances of the case. The hospital's disciplinary and 
dismissal procedures specifically details the role of the 
Departmental Head in these matters. 

The circumstances of Mr A's dismissal discloses that 
the Department Head, the Chief Engineer was only 
involved in the decision in an "indirect way". The 
carriage of the action which culminated in the dismissal 
appears to have fallen to the Manager, Personnel and 
Industrial Services and the Director of the hospital 
neither of whom are involved in the day to day 
supervision of the worker concerned. The final decision 
to dispense with Mr A's services seems to have evolved 
rather than having followed the path of independent 
recommendations to management by those responsible 
for the supervision of engineering staff. 

It is only after anxious consideration of all the circum- 
stances of the case that I conclude that Mr A's services 
were not terminated in a manner which satisfies the 
requirements of fairness. 

It would be foolish of the tradesman concerned to 
conclude that this decision wipes the slate clean. To 
continue to behave in a manner which amounts to 
blatant disregard for the feelings and sensitivities of 
others and to jeopardise the functions of the hospital by 
his attitude to supervision will most assuredly lead to his 
demise. The hospital's prerogative to insist on Mr A's 
attendance for counselling as a condition of his con- 
tinuing employment must be evoked. The limitations on 
his access to the wages section and other areas of the 
hospital deemed appropriate by Management should 
remain. The final warning already issued to Mr A must 
stand. These measures already have the support of the 
Applicant Union. 

The following order shaU issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR123 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Sir 
Charles Gairdner Hospital, Respondent. 

Order. 
HAVING heard Mr J. Sharp-CoUett on behalf of the 
claimant, Mr J. Radisich on behalf of the respondent and 
Mr F. Brown intervening on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch) Perth the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the tradesman identified as Mr A for the 
purposes of this hearing be reinstated with effect 
from 1 May 1986. The specific limitations imposed 
on his continuing employment and which existed as 
at 24 February 1986 are to stand. 

For the purposes of accrued entitlements under 
the Award Mr A shall be deemed to have been on 
leave without pay for the period from 28 February 
until 30 April 1986 inclusive. 

Dated at Perth this 9th day of May 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR309 of 1986. 

Between the Australian Workers' Union, Western 
Australian Branch, Industrial Union of Workers, 
Applicant and BHP Minerals Pty Limited, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 28th day of May 1986. 

Mr N. Cinquina on behalf of the Applicant. 
Mr R.G. Woodward on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers claims that BHP Minerals Limited 
(the company) has denied Raymond Michael Thompson, 
Tradesman's Assistant, an award benefit; thus raising 
the issue contained in the schedule accompanying the 
referral, which is in these terms: 

Schedule. 
The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers claims that 
notwithstanding the contrary view of BHP Minerals 
Limited, Mr Ray Thompson is/was in all relevant 
respects an employee entitled to the benefits of 
Clause 36 (7) of the Iron Ore Production and 
Processing (BHP Minerals Limited) Award. 

The matter first came before me by way of an 
application by the company requesting that a conference 
be convened pursuant to section 44 of the Act. A strike 
by members of the union employed at the Cockatoo 
Island section of the company's Yampi Sound mining 
operations was in progress concerning Thompson's 
unsuccessful interviews for employment at Koolan 
Island. The strike commenced on Monday 12 May 1986 
at a meeting where the union members resolved that 
"Cockatoo workers will withdraw labour until Ray 
Thompson gets a job on Koolan". At the conference on 
15 May, I was left in no doubt about the strength of the 
feeling of the employees on the issue or, from the 
company's point of view, the importance of achieving a 
return to work in view of the impending total closure of 
operations at Cockatoo Island. I formed the opinion that 
conciliation was not possible and I informed the parties 
that subject to objections they may raise pursuant to 
section 44 (11) I would hear the matter formally on 21 
May. I asked Mr Parsons, who appeared at the 
conference for the union, to contact his site repre- 
sentative by phone immediately and ask him to do all 
within his power to obtain a return to work in order that 
the matter be heard in a suitable atmosphere. 

Before the conference ended I was told by Mr Parsons 
that he believed that a return to work would occur as 
soon as reasonably possible and the company informed 
me it raised no objections to me hearing the matter. 

Until November 1984 the company operated iron ore 
mines and ports at Cockatoo and Koolan Islands. 
However, at that time, the Cockatoo Island mine was 
closed and work was confined to exporting existing 
stockpiles of ore and whatever else goes with the aim of 
eventual total closure. This closure, it is important to 
add, will take place on 30 May 1986. 

Cockatoo Island employees have their interests 
protected by redundancy provisions prescribed in Clause 
36 of the Iron Ore Production and Processing (BHP 
Minerals Limited) Award which applies "in the event of 
the employer making any worker redundant". This is a 
very comprehensive clause, but I think it will be 
sufficient for these reasons to refer only to those parts of 
it which are of direct relevance to the issue in contention. 

These are: 
(2) For the purposes of this clause a worker shall 

be deemed to have been made redundant if his 
employment is to be terminated because he has 
become surplus to requirements owing to techno- 
logical change, merger, takeover or re-organisation 
of work or production methods or procedures or 
market conditions, but not if he is to be terminated 
for misconduct or unsatisfactory service, nor if he is 
offered but fails to accept appropriate alternative 
employment with the employer. 

(4) (e) The employer in selecting workers to be 
relocated or retrenched shall consider, all things 
being equal: 

(i) The length of service within the worker's 
classification in the case of tradesmen or 
FEDFU classification; and 

(ii) The length of service with the employer 
and the worker's competence to perform 
in the other classification where transfer is 
involved. 

(4) (f) When assessing the term "all things being 
equal" the employer shall consider the following 
factors: 

(i) Qualification and other experience. 
(ii) Suitability for other employment. 
(iii) Availability of housing or other 

accommodation. 
(iv) Domestic or other compassionate factors. 
(v) Attendance record. 
(vi) General work performance. 
(vii) The policies of the appropriate unions. 

(7) Preference for employment will be given to 
workers made redundant pursuant to this clause 
who on termination, indicated their willingness to 
be re-employed, in a classification appropriate to 
their training and capacity. Arrangements for the 
above will be made in consultation with the 
appropriate union. 

Thompson has a wife and child. He first became 
employed by the company in May 1977 as a tradesman's 
assistant in the truck shop. During his testimony he 
described the work in this position as, at first, assisting 
mechanics and cleaning the workshop, and then 
progressing to servicing dump trucks, graders, 
bulldozers, drills and the light vehicle fleet. He continued 
in this position until September 1977 when he resigned. 
He recommenced employment with the company in 
September 1981 as a quarry labourer in which capacity he 
worked in the ore crushers, at shovel snaking (moving the 
electric feeder cable connected to the shovel as the shovel 
moves) and occasionally with the surveyor. He then 
transferred back to the truck shop. He resigned again in 
December 1981 following trouble in the club from which 
he was banned for a period of three months. I am not 
sure whether these two positions were at Cockatoo or 
Koolan Island and perhaps it is not material; however, he 
took up employment again with the company in May 
1984. This was to be for one month's duration only in the 
pen feeder at Koolan Island; but a job then became 
available in the truck shop at Cockatoo thus allowing his 
continued employment with the company. He then trans- 
ferred to the fitters' department where he worked on the 
service truck spending most of his time servicing the 
Demag (a backhoe), the Reformac, the D 10 Bulldozer 
and performing other tasks with the fitters. He was made 
redundant at the end of October 1984. As a redundant 
employee he was given the benefit of Clause 36 of the 
award when he was offered new employment by the 
company at Cockatoo Island for one month as a haulpak 
driver. He was eager to take this job but then a new offer 
of permanent employment as a quarry labourer on 
Koolan Island was made. He arrived at Koolan only to 
find the job was no longer available and he accepted a 
further offer of employment as town site tradesman's 
assistant at Cockatoo Island. This job involves assisting 
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the various classifications of tradesmen in the townsite, 
mowing lawns, cleaning gardens and tidying up, but, 
apparently, the main task is dealing with the townsite 
rubbish on Mondays and Fridays. He began work on this 
job at the end of January 1985 and holds it to this day. 

Thompson testified that on 10 July 1985 the police 
conducted a raid on Cockatoo Island resulting in the 
arrest of seven people, one of whom was he. 

Six were arrested on alleged drug offences and one for 
being in possession of a machine gun. Thompson's was a 
drug offence for which he was eventually fined $2 500. 
He also said that none of the offenders received prison 
sentences, but that one of them, who was convicted on 
three drug charges, was still employed by the company 
and that to the best of his knowledge this person had 
been convicted again of a drug offence in Perth. 

There are other parts of Thompson's testimony that 
are important in considering the issues in this case and 
they will be mentioned in these reasons. For the moment, 
however, I wish to make the observation that I found 
him to be an honest, non-evasive witness whose 
testimony was not discredited. Moreover, as to his 
honesty and straightforwardness, these were attributes 
of Thompson mentioned in the testimony of those 
supporting the company's case. To be fair to the 
company's witnesses their opinions of Thompson were 
formed in circumstances before they had knowledge of 
his convictions for drug related offences. Even so, they 
were formed after his conviction while he remained in the 
employ of the company. 

The company's case is that given the "all things being 
equal" provision in the award Thompson is unsuitable 
for employment on Koolan Island and that when his 
employment at Cockatoo Island comes to an end on 30 
May, it should have no obligation toward him whatso- 
ever regarding his future employment. 

The company's doubts about Thompson began with 
the strike already mentioned which took place after his 
unsuccessful interviews for jobs that were available at 
Koolan Island. Notwithstanding Thompson's employ- 
ment record the company decided to "investigate" him. 

For the company it was said "The fact that we now 
had a strike, and indeed had a ship delayed, just 
coincidentally, prompted us to investigate Mr 
Thompson's history. Up until then it had been a straight- 
out case of three interviews at three unsuccessful 
attempts to get a job. The problem now created — 
obviously the thing had snowballed into a strike — 
prompted us to investigate interview sheets, what 
actually took place at the interviews, his work history, his 
time keeping record, and all other aspects of his employ- 
ment with the company. It revealed a number of facets of 
Mr Thompson, which although not known or taken into 
account at the time of interview, tend to confirm in the 
company's view, Mr Thompson's unsuitability for 
employment on Koolan Island." 

Part of the company's reasons for holding that 
Thompson is not a suitable person for employment at 
Koolan Island is his conviction for the drugs offence, 
which concerned cannabis, and the implications it has 
for an isolated and closed community. Thus it was said 
that because of its isolated and close knit nature the 
community becomes acutely aware of social problems. I 
was told that there was already a problem concerning the 
alcohol consumption of some people on the Island and I 
was provided with information from the local policeman 
which indicates a growing problem of drug usage. 

It was asserted on behalf of the company that in 
respect of Thompson's employment concern had been 
expressed by the Koolan community which asked "Why 
employ trouble?". It was also asserted that the whole 
case had become the subject of discussion in both 
communities and that the Koolan community was 
against Thompson living there. The advocate for the 
company said that this much had been conveyed to him 
and when I pressed him to tell me by whom he answered 
". . . the person responsible for the whole place, the 

manager . . . the police constable, . . . personnel 
superintendent" and that these people in turn "have had 
it conveyed to them by other people in the community". 
In answer to a further question from me he said that the 
Mining Unions Association "talks to the company at 
regular intervals in both communities ... on all aspects, 
both, loosely-termed industrial aspects and community 
concerns". The Association had made no submission to 
the company regarding Thompson, though he informed 
me there has been a special meeting to consider the issue. 
I take his submission to mean that the outcome of this 
special meeting will depend on my decision in this case. 

My attention was drawn by the company to Clause 4.9 
of the Mines Regulation Act Regulations 1976 wherein it 
is prescribed that: 

(1) Where in the opinion of the owner, Manager 
or Supervisor, an employee reporting for duty is 
adversely affected by intoxicating liquor or drugs, 
he shall not be permitted to remain in or on the 
mine, and any person so remaining after being 
required to leave is guilty of an offence. 

(2) A person, whether or not an employee, who, 
while in or on any mine, is adversely affected by 
intoxicating liquor or drugs, is guilty of an offence. 

(3) Intoxicating liquor or deleterious drugs shall 
not be in or about any mine or be taken by any 
person on to or into any mine, except with the 
knowledge and permission of the Manager, and any 
person having intoxicating liquor or deleterious 
drugs in his possession while in or on the mine, 
without such permission, is guilty of an offence. 

Testimony was given by Anthony Gareth Roberts, 
Mine Supervisor at Koolan Island, who explained that he 
was the person responsible for making decisions 
according to these clauses in the Act and Regulations. He 
said there was a special problem concerning alcohol, 
especially on the afternoon and night shifts. He also said 
that concern had been expressed to him by individuals 
and by the union that foremen had not shown sufficient 
vigilance at the start of afternoon and night shifts 
regarding employees affected by alcohol and drugs, thus 
endangering others. He closed his examination in chief 
saying "It has been expressed to me, I must stress on a 
personal basis, that that problem could possibly increase 
with the advent of Mr Thompson being employed on 
Koolan Island". 

It will be appreciated that the company's attitude on 
the drugs issue is a complex one. On the one hand it 
concerns the community interest and in this respect I gain 
the impression that it fears some form of reaction 
adversely effecting its operations, but promoted by the 
whole community rather than its employees through 
their unions only. On the other hand there is concern for 
the duty of care owed by the company to each of its 
employees during the course of their employment. 

The obvious weakness in the company's case on the 
drugs aspect is that it has known about Thompson's 
conviction for some five months. Nevertheless, he 
remained employed at Cockatoo Island during this time. 
The company anticipates an objection on this point 
saying that a number of factors caused it not to terminate 
his employment. 

First of all it is said that there was sympathy for his 
family living on Cockatoo Island. Second, and more 
important, it is said that the company believed that 
Thompson was not likely to break the law by way of drug 
related offences in the period before 30 May 1986, when 
the Cockatoo operations would be closed down. 

I have great difficulty with the second explanation 
because I am also told that the company had no reason to 
exclude him from Koolan Island until making its 
investigations after the recent strike. Whatever may have 
been discovered by this investigation it added nothing to 
the facts already known about his conviction. Moreover, 
while the company knew of its obligations pursuant to 
Clause 36 of the award, it could not foresee the strike. 
Therefore, unless the company knew of some factor 
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other than his conviction which was sure to make him 
unsuitable for employment at Koolan Island, then right 
up to his unsuccessful interviews and the strike, the 
probability of his employment at Koolan, from the 
company's point of view, must have been extremely 
high. Given this, and the company's expressed concern 
for the community interest at Koolan Island together 
with the duty of care owed to its employees, neither of 
which are factors of concern to the company only now 
arising, it is simply not reasonable to explain 
Thompson's continued employment after his conviction 
in terms of there being no likelihood of him committing a 
further offence while employed at Cockatoo Island. 
Indeed, the inference is open to be reasonably drawn 
from the explanation that it was never the company's 
intention to retain him in employment after 30 May. 

I accept that some concern about Thompson has been 
expressed on Koolan Island, but that is not sufficient for 
me to say the company's case is made on this point. After 
all, the company carries the burden in this case and it has 
raised the issue of community concern. 

I was told the concern was conveyed to the advocate by 
senior company officials and the town policeman who in 
turn, it was said, had it conveyed to them by others in the 
community. Not one of these persons was called to 
testify, nor was the opportunity taken to call direct 
evidence on the point from Roberts, whom I think would 
have been the ideal witness to confirm the company's 
alleged fears. I do not overlook the massive 
inconvenience, not to mention the cost, of calling 
witnesses from as far away as Koolan Island, but this 
merely underlines the importance that Robert's 
testimony would have carried had he been questioned on 
the issue and confirmed the company's point. However, 
I am not able to assume that he would have done so 
because it is equally open to be said that he was not 
questioned on the point because he could not confirm it. 

On the point of Thompson's threat to safe working 
because of the likelihood of him distributing drugs at 
work, I return to his employment at Cockatoo noting 
that no allegation is made about him distributing drugs at 
work since his conviction. If I assume that he had 
opportunities to distribute drugs at Cockatoo while at 
work then I must assume the same about his oppor- 
tunities at Koolan Island. But the question is whether he 
is likely to do so at Koolan while at work. 

Once again I emphasise that the burden of proof lies 
on the company. I have in mind the duty of care owed by 
the company to each of its employees and also the 
interests of the company in accordance with section 26 
(1) (c) of the Act; although I hasten to add that I am 
bound to consider Thompson's interests as well. 

I note that the evils referred to in the Mines Act 
Regulations Act and in Robert's testimony are alcohol 
and drugs. Roberts was careful to distinguish the 
particular danger of drugs over alcohol. Nevertheless, it 
does not follow as being most likely that because 
Thompson has a drugs conviction he will distribute drugs 
while at work any more than it follows that because he 
consumes alcohol he will distribute alcohol at work. 
Thompson's drugs conviction says nothing at all about 
his attitude to safety at work which is the real factor for 
consideration. So far as there is testimony on this factor 
it came from Derek George Callow, a witness for the 
company, and it suggests that Thompson is safety 
conscious. 

My finding on this aspect of the company's case is that 
there is no likely connection between Thompson's drugs 
conviction and his non suitability for employment at 
Koolan Island. 

The remainder of the company's case against 
Thompson is that he is unsuitable for employment on the 
grounds of a bad attitude towards superiors and because 
of unauthorised absences from work. It is in these 
respects that the company invokes the "all things being 
equal" qualification in Clause 36 (4) (e) of the award and 
it relies on the testimony of Roberts, Callow and Stewart 

Madison. These three interviewed Thompson, 
separately, at Koolan Island in respect of three different 
jobs offering for which Thompson was qualified. 

Madison is an acting mobile equipment supervisor at 
Koolan Island. His testimony is in the form of a written 
report which discloses that Thompson "By his own 
admission has had a lot of trouble with management at 
Cockatoo and said he was disappointed in the way they 
treated him" and that he ". . . was unsuitable for this 
position because of his poor attitude towards manage- 
ment and because more suitable applicants were found". 

Callow was, at the time he interviewed Thompson, 
fixed plant supervisor at Koolan Island. He testified that 
Thompson fulfilled all requirements for a tradesman's 
assistant's position and that he "... was very forthright 
in his comments. He didn't hold back. He spoke honestly 
and openly". However, Callow went on to say that he 
felt that Thompson was not "... able to give his best, 
because he was hampered in some way by Mr King (QIC 
Cockatoo) or the supervision generally there, across in 
Cockatoo". He said that safety was raised in the 
discussion with Thompson and that from what he 
gleaned from the conversation Thompson ". . . did not 
get too much satisfaction from the persons he spoke to 
and finally he made it a union issue, from what I gather, 
resulting in suspension". He emphasised the importance 
of safety and agreed that Thompson acted correctly in 
raising the issue of which he spoke, but his objection was 
that Thompson pursued the matter "afterwards" from 
' 'a union viewpoint". He said it concerned him "... that 
perhaps in future dealings within Koolan . . . Thompson 
would revert possibly to going to the union for anomalies 
that had arisen within our group of work". Stating his 
particular concern about Thompson and relating it to his 
own position Callow said "... the manager of Yampi... 
also looks after Cockatoo. He goes across there and he 
tries to solve as many problems as is possible. The 
comment was made to me 'the man is manager after all. 
He has to support - -'. In other words supervisors do sort 
of have to stick together, perhaps not so much to put one 
down, but to side with each other against the possibility 
of Thompson raising an issue or something". He spoke 
about fostering team spirit at Koolan and a procedure 
whereby workers spoke first to supervisors before 
"racing off to the union". His impression of Thomspon 
was that "... he would go to the union first'' and that he 
"... did not feel that that was within what I was trying to 
promote within the group". 

At this stage I make the observation that I am not 
concerned with judging the fairness or unfairness of the 
interviews involving Thompson or with the results. The 
purpose of the testimony from the company witnesses is 
to support the conclusions of the company which are that 
Thompson is not suitable for employment at Koolan 
Island according to the "all things being equal" 
qualification in Clause 36 of the award. Nevertheless, it is 
these witnesses upon whom the company relies to make 
its point about Thompson on the issue of his attitude 
towards management as one of two premises in its 
argument. Questions and problems may, therefore, be 
raised about the fairness of the interviews according to 
the conclusions I draw. Be that as it may, whatever 
problems may be raised, if any, will have to be dealt with 
as they arise. 

From the tenor of his testimony during the 
examination in chief, Callow appeared to be more 
interested in the form of interviews than their substance 
and he gave me the impression that he was more likely to 
be influenced about Thompson by the manager out of 
consideration for his own position in the management 
team than anything else. Furthermore, I am confirmed in 
my view by his admission in cross examination that he 
made no enquiries through anyone else about 
Thompson's problem with his supervision at Cockatoo 
Island. 

This is not to say that Callow should have no regard 
for what the manager had to say about Thompson at the 
time of the interview. But his testimony in these pro- 
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ceedings is for the purpose of helping to make the 
company's case and the most that can be said about it on 
the point of Thompson's alleged bad attitude towards his 
supervisors is that at the time of the interview he had a 
feeling that Thompson may turn out to be a problem if he 
was employed at Koolan Island. 

My difficulty with Callow's evidence is further 
illustrated by the answers he gave to questions during 
cross examination: 

Mr Cinquina: Would you describe Mr Thompson 
as being quite forthright? — Most definitely in his 
comments. 

If he saw a problem in the workplace like a safety 
problem which you mentioned he would take it up 
with his supervisor? — Most definitely. 

I take it from what you are saying that should he 
not be satisfied with these discussions with the 
supervisor and he went to the union then BHP 
would not be too happy with that sort of situation? 
— I say I do believe there is a process to be adopted. 
BHP have a policy of going through a certain 
process where before one reached — You have to 
exhaust certain avenues before you go to a higher 
authority or your union or whatever it is. 

So if one exhausted those avenues and still was 
not satisfied — the problem still existed — and one 
went to his union or somebody else then from what 
you are saying it would seem to me that would cause 
you some concern as a supervisor? — Most 
definitely, yes. 

The answer given to the second of these questions is 
inconsistent with Callow's earlier testimony and his 
answers to the third and fourth questions do nothing to 
explain this fact. 

In my opinion Callow's testimony is not reliable and I 
think that the mainstay of the company's evidence on the 
particular point is destroyed. 

Madison's written testimony might have had some 
corroborative value had Callow's testimony been 
reliable, but that is not the case and Madison's testimony 
stands alone on the point at issue — Roberts, I note, had 
nothing to say on this except that Thompson mentioned 
he had a communications problem on Cockatoo Island. 

Thompson admitted that during his current period of 
employment at Cockatoo Island he had problems with 
his supervisors. In cross examination he was asked to give 
examples and he gave them, forthrightly, indeed with 
down to earth plausible explanations. 

There is one incident, however, that deserves special 
attention. Thompson was suspended for 48 hours for 
refusing to perform his duty. He was hesitant to answer 
questions on this point and he asked for my advice. He 
was of the opinion that it had been struck from the 
record. I asked him to proceed but he was not pressed 
further. He volunteered explanations by way of 
answering further questions. He said "the company paid 
me one day back as a part of the deal of striking it off the 
record. They would pay me one day and I would lose one 
day". I asked "You did a deal with them, did you?" to 
which he answered "Not me, sir. The union and the 
company did. I knew nothing about it until a few days 
ago". 

That Thompson was suspended was clear enough. But 
does this make the company's case? This is an important 
question in view of Clause 5 of the award — Contract of 
Service. Subclause (11) of this clause provides: 

(a) An employer may suspend a worker from duty 
for refusal or neglect of duty or any other form of 
misconduct by the worker and, subject to the 
provisions of paragraph (b) of this subclause, may 
withhold payment of wages for the period that the 
worker is so suspended, but no period of suspension 
shall exceed one week. 

(b) A worker who has been suspended pursuant 
to paragraph (a) of this subclause may appeal to the 

Industrial Commission against the suspension and 
the Commission on hearing the appeal may — 

(i) confirm the suspension; or 
(ii) order that wages be paid for the period of 

suspension or for such portion of it as the 
Commission thinks fit. 

Since there was a suspension the presumption is that 
Thompson's fault amounted to a misconduct. At least 
that is sound in the present case because Thompson has 
not availed himself of rights prescribed in (b). Moreover, 
Thompson's testimony, which is not discredited, intro- 
duces the probability of an agreement between the 
company and the union along the line envisaged by (b) 
(ii). Now it is not unreasonable that a deal to strike the 
issue from the record was made even though it would 
amount to a condonation of Thompson's misconduct 
and that such a deal was made is as likely as it is not. I say 
that bearing in mind that the company did no more than 
suggest to Thompson that the deal was not made. 

Thompson had already stated his belief and said 
nothing in answer to the suggestion. 

In considering all of the evidence relevant to the point, 
I find the company has not made a case such as would 
cause me to find that Thompson is likely to have a bad 
attitude towards supervisors and management at Koolan 
Island in the event that he is employed there. 

The final issue is the company's claim that Thompson 
has absented himself from work on various occasions. 

During his examination in chief Thompson answered 
several questions about his absences from work. He 
referred to a number of instances, the majority of which 
concerned the deaths of relatives and his child's sickness. 
He was challenged with the allegation that he took five 
days leave without advising the company. 

He denied this, saying that King had approved all of 
his absences. It was put to him that his employment 
record showed that he was absent without leave and that 
he was not paid for that leave. He answered "I have 
never been notified about being absent without leave". 

This answer may not appear to be the most satisfactory 
one. But Thompson was not pressed further on the 
point. Moreover, if the record contained what the 
company alleged it contained it was not produced to 
prove it. 

I do not believe that I am being unfair or unreasonable 
towards the company in saying that it has failed to make 
its case on this find point also. I said earlier that I 
understand and accept the difficulties connected with a 
case concerning operations at Yampi Sound. Further- 
more, during the hearing I indicated that I would accept 
written testimony from the policeman at Koolan Island 
and this testimony was forthcoming. I have in mind also 
that the case was brought on for hearing very quickly 
leaving little time for preparations. However, I think it is 
most likely that if oral testimony from Cockatoo Island 
could not be called, Thompson's attendance record 
could have been made available in suitable form without 
difficulty. 

Finally I mention that Thompson testified that 
another employee convicted of drug offences at the time 
of his own conviction remains employed by the company 
at Koolan Island. He was not discredited in this respect 
nor did I receive any explanation from the company as to 
why the other convicted person presents no problem to 
the community at Koolan or endangered other 
employees in whatever section he is employed. For 
obvious reasons this testimony exposes serious flaws in 
the company's case against Thompson. 

Having considered all of the evidence in this case and 
the submissions for the respective parties I find that the 
company has not made a case against Thompson. 

My decision is that a declaration shall issue in which it 
will be said that Thompson is an employee of the 
company who is entitled to the benefits prescribed in 
Clause 36 (7) of the Iron Ore Production and Processing 
(BHP Minerals Limited) Award without quahfication. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR309 of 1986. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, Claimant 
and BHP Minerals Limited, Respondent. 

Declaration. 
HAVING heard Mr N. Cinquina on behalf of the 
claimant and Mr R.G. Woodward on behalf of the 
respondent the Commission, pursuant to the powers 
conferred on it by the Industrial Relations Act 1979 
hereby declares: 

That Raymond Michael Thompson, tradesman's 
assistant, employed by BHP Minerals Limited, is, 
without qualification, an employee entitled to the 
benefits prescribed in Clause 36 (7) of the Iron Ore 
Production and Processing (BHP Minerals Limited) 
Award No. 22 of 1981. 

Dated at Perth this 28th day of May 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RHLATIONS COMMISSION. 

No. CR12 of 1986. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, Claimant 
and Hamersley Iron Pty Limited, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 21st day of May 1986. 

Mr M.Q. Baker on behalf of the claimant. 
Mr A.N. Cameron on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The claimant is the 
Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and the issues contained in 
the accompanying schedule are: 

The Union claims that the termination of the 
services of Mr A. Duncan by Hamersley Iron Pty 
Limited is harsh in all of the unusual circumstances 
of the case and seeks either reinstatement or some 
other assistance for its member which the 
Commission may deem fair and reasonable. 

The respondent opposes the claim. 
The case before me was fairly long, involving three 

company witnesses, while Mr Duncan gave testimony on 
his own behalf. However, I have decided that it will not 
be necessary to review the testimony of the various 
witnesses nor the evidence in the documents tendered by 
both sides. 

At the outset I acknowledge the strength of the sub- 
missions on behalf of the company regarding the burden 
of proof in cases of this kind and the issues mentioned 
that would need to be satisfactorily demonstrated by the 
union before I could find that the company had acted 
harshly, unjustly or unfairly in dismissing Mr Duncan 
from his employment. 

While it is true that the standard of proof in these 
matters is not of the highest kind, I am still required to 
reach my conclusion according to an assessment of the 
evidence. I must say that there are statements made by 
Mr Duncan during his examination in chief concerning 
the condition of his mind which really leave me no alter- 
native than to prefer the testimony of the company's 
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witnesses where there is conflict in the testimony con- 
cerning their attitude towards him. Furthermore, 
nothing arose in the cross examination of the company 
witnesses that would cause me to change my mind in this 
respect. In addition, Mr Duncan was subjected to a long 
and rigorous cross examination during which his original 
testimony was seriously weakened. This is true on a 
number of issues, but it will be sufficient for me to say 
that by his answers to questions put to him at the 
beginning of his cross-examination he destroyed the 
mainstay of the case on his behalf. 

Having considered all of the evidence, my decision is 
that no case of unfair dismissal has been made; and that, 
accordingly, the matter is dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR12 of 1986. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, Claimant 
and Hamersley Iron Pty Limited, Respondent. 

Order. 
HAVING heard Mr M.Q. Baker on behalf of the 
claimant and Mr A.N. Cameron on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That this matter be dismissed. 

Dated at Perth this 21st day of May 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR230 of 1986. 

Between the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers and Others, Claimants and Electric Power 
Transmission, Respondent. 

Before Mr Commissioner J.F. Gregor. 
This 22nd day of May 1986. 

Mr P. Proctor appeared for the Amalgamated Metal 
Workers and Shipwrights Union. 

Mr T. Evans appeared for the Building Workers 
Industrial Union and the Federated Engine Drivers' and 
Firemen's Union. 

Mr P. McBride intervening on behalf of the Australian 
Workers' Union. 

Mr J. Birman appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter arises from the 
reference for hearing of a Memorandum of Matters for 
Hearing and Determination under section 44 of the 
Industrial Relations Act 1979 following a conference 
before the Commission as constituted on 15 April 1986. 
The Memorandum in its Schedule states inter alia that: 

On 10 April 1986 a stoppage of work commenced 
at the Capel site occupied by the applicant 
Employer. 

The respondent Unions say that the stoppage was 
of a nature involving safety and that all of their 
members employed on the site ought to receive 
payment for the duration of the stoppage. The 
Employer says that the stoppage was not related to 
safety issues and no payment should be made. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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The Commission was advised that Luigi has been 
appointed for the construction of turn key installation of 
an upgraded ilmenite (UGI) plant at Capel on behalf of 
Westralian Sands Ltd (WSL). The plant, when 
completed, will treat mineral sands recovered from the 
WSL mining operations at Capel. The construction of 
the works commenced in June 1985 and is scheduled for 
completion in November 1986. The purpose of the plant 
is to produce synthetic rutile and it is a large industrial 
undertaking predominantly of civil and mechanical 
works with a small building package containing systems 
control facilities. The stage the works have reached is 
that the civil component is drawing quickly to an end and 
will be completed within a few weeks. Thereafter the 
work could be defined as a metal trades construction site. 

To execute the contract Luigi has engaged the 
respondent in this matter, Electric Power Transmission, 
who have been responsible for the co-ordination and 
construction of the civil works in addition to the 
fabrication and erection of structural steel for the various 
machinery buildings. The contract also includes 
responsibility for the mechanical and electrical 
installation, fit-out and commissioning. The other major 
contractor on the site is J.M. Best Pty Ltd which has 
responsibility for construction of the central control 
building. 

The parties drew to the attention of the Commission 
the planning which had been carried out concerning 
industrial relations matters on the project. The 
respondent produced, by way of Exhibit B2 a telex which 
arranged a briefing on site safety procedures. In addition 
parties referred to a matter of a joint tribunal of the 
Australian Conciliation and Arbitration Commission 
and this Commission, which by recommendation deter- 
mined the amount of site allowance to be paid on the 
works (see C643/85 J.M. Best and Sons and The 
Building Workers Industrial Union and Others and 
C391/85 Electric Power Transmission Pty Ltd and 
Amalgamated Metal Workers Union of Western 
Australia and Others). 

This joint tribunal produced a recommendation on 29 
October 1985. The contents of that recommendation are 
relevant to matters which are to be canvassed later in this 
decision. The relevant parts of it state inter alia that: 

A joint inspection was held on the job site at 
Capel and joint conferences conducted in Bunbury 
and Perth. 

At those conferences the parties put before us 
material they each considered relevant in the 
bargaining process. We came to the opinion that in 
all of the circumstances a recommendation could 
assist in resolving the one remaining disputed matter 
viz an appropriate site allowance. 

The parties later advised that they were prepared 
to accept the recommendation of the joint 
commissions. We therefore recommend as follows. 

(1) Site Allowance at the rate of $1.35 per hour. 
(2) . . . 
(3) That there be no further claim by the Unions 

for the length of the job unless very exceptional and 
unexpected circumstances can be demonstrated to 
have arisen. 

(From recommendation dated 29 October 1985 — 
unpublished.) 

It was said that the discussions which took place in the 
early stages of the project included a briefing on the 
safety and casualty evacuation procedures. The briefing 
had indicated that the discussions with the emergency 
services organisations in the Bunbury area had disclosed 
that in the event of serious accident that the St John 
Ambulance Service could deploy to the site within 17 
minutes and that because of this proximity and other 
arrangements which were made it was not thought 
necessary to maintain on the site an ambulance built to 
the St John Ambulance specification. Instead a vehicle 
was available to the site safety officer, who is also the 

first aid officer, to be used by him for evacuation of 
injured workers who were not in need of emergency 
service such as would be provided by the St John 
Ambulance. It was said that one of the Union officials 
had indicated at the time that there could be problems if 
the vehicle was not fitted "appropriately" but the issue 
was not taken any further at that stage. 

The works proceeded normally until 7 April 1986 when 
there was a mass meeting on site. It was said that that 
meeting had as its subject a claim for a termination 
payment. The representatives of the workers were told 
that the claim would be discussed at a contractors 
meeting on 9 April 1986. On that day a meeting of 
contractors decided to oppose the claim and the stewards 
were advised that the claim had been rejected. When that 
advice was given to the stewards it was explained that the 
site allowance which had been subject of the 
recommendation of Joint Tribunal previously recited in 
this decision, had been the end result of a claim which in 
the first instance contained a claim for termination pay. 
That claim had been negotiated away in the proceedings 
which lead to the declaration of the site allowance by the 
joint tribunal and was therefore subject to the "no 
further claims" condition set out in paragraph 3 of the 
recommendation quoted above. 

A report back meeting was scheduled for the morning 
of 10 April 1986. Just prior to this meeting a truck driver 
who was delivering material to the site lacerated his leg 
while climbing on some scaffold. The injured driver 
walked to the first aid facility and sounded an emergency 
horn and thereafter received treatment from the first aid 
officer and a member of the rescue team, which had been 
established as a result of the early discussions on safety 
referred to previously. During the treatment of the 
worker, who had what was described as an extensive 
wound to soft tissue in the leg, the first aid officer was 
offered the use of a vehicle to transport the worker into 
Bunbury, that vehicle supposedly providing more 
comfort than the vehicle then available to the first aid 
officer. 

The vehicle was driven to the first aid post but the first 
aid officer was not satisfied that the condition of the 
injured worker had stabilised to the extent where the 
worker could be moved. In the meantime the person 
supplying the vehicle (an officer of Luigi) decided that as 
the fuel gauge was unreliable that, as a precaution, he 
would pour a jerry can of fuel into the vehicle. 

It is said in submissions that this action led to the 
decision of the men to walk off the site and ask for a 
more suitable vehicle to be available. However the walk- 
off did not occur immediately after the incident took 
place. A mass meeting occurred at 11.10 a.m. on the 
morning of 10 April 1986 and as a result of that meeting 
the members of the Unions claimant in this matter voted 
not to pursue their claim on the advice of their 
organisers. The Organisers then left the site, except for 
Mr Wade of the Australian Building Construction and 
Builders Labourers Federation (BLF — now 
deregistered) and the Company was told that the claim 
was dropped except that there was concern over safety 
and that would be discussed in the afternoon. The 
workforce had then stopped for lunch and returned to 
work at 1.00 p.m. The meeting was then addressed by Mr 
Wade who then left the site after he had advised his 
members on site employed by J.M. Best and Son to 
return to work. It is relevant to note that the members of 
the BLF did so return to work and did not take part in the 
stoppage which occurred thereafter. 

At 1.30 p.m. the management was advised by stewards 
representing the work force that it was on strike and that 
an ambulance or emergency vehicle had to be on site, fire 
extinguishers needed to be supplied, and there was a 
claim for lost time. Further that there would be a meeting 
on 15 April 1986 to discuss the issues. 

On 15 April 1986 a meeting took place between con- 
tractors representatives and the stewards where, amongst 
other things, the claim for lost time was renewed. 
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It was said on behalf of the contractors that they had 
explained the incident on Thursday involving the injured 
truck driver and received an indication that the 
explanation was satisfactory. The contractors also said 
that they proposed to consult further with St John 
Ambulance about safety procedures and the equipping 
of an emergency vehicle. There were discussions con- 
cerning the alleged lack of fire extinguishers on the site, 
however, it was said that fire extinguishers had been 
supplied in areas necessary from the beginning of the 
project and the arrival on site of the extinguishers about 
the time of the dispute was coincidental. The contractors 
were then advised that the stewards would recommend a 
return to work, however this did not occur. The con- 
tractors were finally advised that the claim for lost time 
should be referred to the Commission, that a vehicle of 
suitable nature should be supplied but there was no 
attempt to define what a "suitable vehicle" was. 

Mr Birman, on behalf of the respondent, submitted 
that the contractors never refused to try and convince the 
client to, or supply a "suitable vehicle" themselves but 
the workforce representatives would not describe what 
they would accept so the contractors were not in a 
position to respond to the claim. The final position was 
that all items were resolved except for the vehicle and the 
workforce indicated that they would come back to work 
when a suitable vehicle was on site. They also said that 
they would not necessarily accept the result of any 
consultation with, or recommendation from, St John 
Ambulance. The strike then continued notwithstanding 
a recommendation from the stewards for a return to 
work. The matter than was referred to this Commission 
where discussions led to the supply of an "appropriate" 
vehicle and a return to work on 17 April 1986. 

In his submissions in support of the claim, Mr Proctor 
says that the Commission should disregard the issues 
canvassed by Mr Birman concerning the history because 
everything would have been overshadowed by the sight 
by workers of petrol being poured into what was seen to 
be an emergency vehicle. He said that it was indicative of 
the lack of availability and suitability of the vehicle for 
the task at hand. Having witnessed that event the 
emotional response by the workforce was understand- 
able and its action in stopping work was justified in the 
circumstances. The fact that a Union official was not 
present at the time is not material because it would not 
have mattered in any event if an official had have been 
present, the stoppage still would have taken place and 
this is without in any way detracting from what was con- 
ceded to be a good safety record on the site. The incident 
involving the injured truck driver created a situation of 
threat in the workers' minds that they may have been in 
the same situation if they suffered an accident. 

On behalf of the respondent, Mr Birman says that the 
sequence of events is important, when traced through it 
shows a conscious and deliberate attempt by an employer 
to provide for the safe conduct of works on the site and 
the Unions' acceptance of the success of that policy is 
proof of it. Further, the casualty evacuation procedure 
had been planned in a considered and careful way so that 
all of the circumstances which could be predicted in 
respect of accidents on the site had been covered in a 
satisfactory way. That when the incident occurred it is 
too much of a coincidence to set aside the claim for 
termination pay which had been rejected by the 
employers and particularly when the Union officials, in 
honouring the agreements made by them on behalf of the 
workforce, had told their members on site that the claim 
must be abandoned. This left a situation where the 
workforce took the matter into their own hands. Proof 
of this is manifest in that in all of the negotiations which 
took place during the period of the stoppage direct with 
the workforce could not be brought to a successful 
conclusion because the workforce itself would not say 
what to them would be a suitable vehicle. The 
contractors were at all times ready to provide whatever 
vehicle was reasonably necessary as long as they knew the 
requirements of the workforce. The position in which 

they were left was that they would have to provide a 
range of vehicles for the workforce to select from before 
the return to work could be effected and that was an 
untenable position for the respondent to be in. 

In support of his argument Mr Birman referred the 
Commission to the established principles. The key case in 
this jurisdiction being CR142 of 1985, Amalgamated 
Metal Workers and Shipwrights' Union of Western 
Australia and Others (applicants) and Transfield 
(Western Australia Pty Ltd) and Others (respondents) 
before Commissioner G.G. Halliwell (64 WAIG 1855). 
The ratio of the decision being that set out in the decision 
of the Commission in page 856 where the learned 
Commissioner says: 

From the inspections of the site reports referred to 
herein and the submissions made the Commission is 
satisfied that the workers concerned had a bona fide 
belief that their safety was in jeopardy on site. 

(My emphasis.) 
In support of that proposition the Commissioner cited 

the following cases: Hall v. General Motors Ltd (45 FLR 
272 at 279), AMWSU v. SEC (61 WAIG 1790 at 1791), 
AMWSU v. Northwest Whaling Commission (63 WAIG 
245 at 286). 

The question to be answered is whether there was a 
hazard of sufficient moment to cause employees to fear 
for their safety or if on the facts they were reasonably 
entitled to believe that such a hazard existed so as to 
justify the action taken by them (see AMWSU v. 
Government Railways, 65 WAIG at 90). In support of its 
case the respondent called evidence from Mr R.A. 
Daniels who is the site safety officer employed by Luigi 
and who provides the first aid services. He was able to 
provide evidentary backing for the submissions of Mr 
Birman concerning the site safety arrangements and I 
accept his version of the events which took place, as I 
must because no evidence was called by the claimants to 
attempt to establish anything to the contrary. In my view 
the claimants have not addressed themselves to the issue 
which must be canvassed in matters such as this and that 
is the question of the apprehension of there being unsafe 
working conditions. In any event, if it can be said that the 
lack of a "suitable vehicle" was the matter at issue, then 
I accept the submissions of the respondent that the 
opportunity was there for the workforce to obtain a 
suitable vehicle, but for reasons of their own they opted 
not to do so. This gives some substance to the 
proposition that the stoppage did not take place because 
of an apprehension of unsafe working conditions, but it 
was as a reaction to and as a result from, other industrial 
relations matters which were taking place on the site at 
the same time. 

Having made these findings I am not prepared to 
accept the submissions of claimants that the actions of 
the workforce were bona fide in respect of safety and 
because of that I will dismiss the application. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR230 of 1986. 

Between the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers and Others, Claimants and Electric Power 
Transmission, Respondent. 

Order. 
HAVING heard Mr P. Proctor on behalf of the Amalga- 
mated Metal Workers and Shipwrights' Union and Mr T. 
Evans on behalf of the Building Workers Industrial 
Union and the Federated Engine Drivers' and Firemen's 
Union and Mr P. McBride intervening on behalf of the 
Australian Workers' Union, and Mr J. Birman on behalf 
of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 22nd day of May 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR121 of 1986. 

Between Hamersley Iron Pty Limited, Claimant and 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 20th day of May 1986. 

Mr A.N. Cameron on behalf of the claimant. 
Mr L.J. Benfell on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The claimant company 
seeks an order from the Commission allowing it to 
transfer an electrical tradesman from one department to 
another at Paraburdoo notwithstanding the objections 
of the respondent union. 

The matter was first considered by me at a conference 
in Perth on 4 March 1986. I was advised that on 21 
January 1986 S had worked a very long day because of 
the particular urgency of the job on which he was 
engaged. On 22 January he was working in the open in a 
temperature of 42 degrees Celsius when he passed out. 
The result was that he suffered a dislocated shoulder. He 
was treated by a doctor at the Paraburdoo hospital who 
authorised his absence from work on workers' 
compensation until 6 February 1986. However, S was not 
allowed to return to work after 6 February because the 
company had advised him that he was unsuitable for 
employment and that his services were to be terminated. 
This raised some objections from members of the union 
and after discussions between the convenor and manage- 
ment the issues remained unresolved and it was decided 
to refer the matter to the Commission. 

At the conference I learned that the company had 
formed the opinion that S was epileptic and therefore 
unsuitable for continued employment as an electrician. 
Moreover, the company was especially concerned 
because of his employment in the power section where he 
is required to work on live apparatus and at heights. The 
company was careful to point out that its concern did not 

end with the danger confronting S but also with the 
hazards for others which could forseeably occur if he was 
kept in employment. 

S and his workmates refused to accept the company's 
point of view. S explained that his condition was of the 
mildest form of epilepsy, and that he was not likely to 
have "fits", in the popular sense of that term, and that 
his history showed that the kinds of problems envisaged 
by the company were most unlikely to occur. 

My first suggestion was that no action be taken by the 
company pending S's examination by an appropriate 
medical specialist. Secondly, I suggested that it may be 
possible, on the basis of the report, to find alternative 
employment for S where risks and hazards are non 
existent. 

A report on S's condition was made by Dr K.M.R. 
Grainger on 13 March 1986. It appears that both parties 
saw support for their respective points of view in the 
report's final paragraph: 

I felt the episode was most likely precipitated 
primarily by a syncopal event. This would be further 
supported if he was observed to have been pale at 
the onset. If this is the case, then his chances of 
having grand mal seizures remain minimal, whilst 
being maintained on anticonvulsants, however, I 
realise the firm must be worried about the possibility 
of a seizure occurring in a dangerous situation and 
certainly, this is a possibility, although I feel small. 
In addition, while he has these minor episodes these 
do appear to be very brief and have caused no 
disturbances and to date, one would try to have 
these completely under control with the Epilem. 

On 24 March, the union convenor wrote to the 
manager saying "We believe the report to be favourable 
and should enable S to return to work as soon as possible 
and we seek your earliest attention to this matter". 
However, in a letter dated 26 March, the manager wrote 
to S advising that his employment with the company 
could continue although not in the position he previously 
held, and going on to say "Having regard for the safety 
of yourself and others, and the company's obligation/ 
requirement to exercise a duty of care for all employees, 
it is intended to remove the exposure to work on live 
equipment and certain other activities whilst 
accommodating you as an Electrical Tradesman". 

The conference was reconvened at Paraburdoo on 14 
April. I formed the opinion that the parties were far 
apart and not likely to resolve the issues between 
themselves. At this stage it had become clear to me that 
not only did S consider himself fully fit and ready to 
perform his work in the power section, but also, he was 
not prepared to forego work which presented an 
optimum opportunity to gain experience and job satis- 
faction, nor was he prepared to accept a substantial 
reduction in annual income due to loss of overtime 
earnings. I decided to adjourn the conference once more 
in order that I acquaint myself with some of the legalities 
of the company's position and with the intention of 
referring the matter if it was not resolved at the next 
conference. 

At the conference on 24 April 1986 I concluded that 
further attempts at conciliation were pointless and that I 
should refer the matter for hearing and determination, 
and I advised the parties that the matter would be listed 
for hearing at the earliest date. 

The matter came on for hearing on 2 May 1986 by way 
of reference in which the company was made the 
claimant. In his opening submissions. Mr Cameron 
advised me that the company took no objection to this; 
however, he wished to advise me that he did not see a 
shift in the burden of proof as a consequence. He 
emphasised the importance of Clause 7 (10) (e) of the 
Iron Ore Production and Processing (Hamersley Iron 
Pty Limited) Award No. 15 of 1985 wherein it is stated 
that an employee "shall perform such work as may be 
required pursuant to the contract of service" and "may 
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be reclassified from one position to another under this 
award by being given one week's notice of the re- 
classification", 

c 
I think, having regard for the context, the company's 

point is made by the first of the passages from the award 
just quoted rather than the second. However, the union 
does not take issue with the company on this and I readily 
agree that the burden of proof does not lie with the 
company. It follows that it is for the union to show that 
in transferring S from the power section to another 
section, while retaining him in the classification of 
electrical tradesman, the company treats him unfairly — 
or, to quote the famous phrase, that he will receive less 
than a fair go all round. 

It is the company's case that, on the testimony of Dr 
Grainger, who appeared as a witness before me, S 
presents a real and foreseeable risk in his employment in 
the power section. Moreover, the work performed in this 
section covers a vast range of tasks including live work 
and work at heights; and, therefore, a second and 
essential consideration is the consequence for others of 
an event which is caused by S's condition. 

I was referred to the law as stated by decisions of the 
High Court in Wyong Shire Council v. Shirt (146 CLR 
40) and the Privy Council in Paris v. Stepney Burrough 
Council (1951 AC 367). 

Testimony on behalf of the company was also given by 
Abdul Rashid Samnakay, superintendent, High Power 
Transmission, and Peter John Van Lierop, refrigeration 
electrical foreman for Town Services at Paraburdoo. 
Samnakay described the range of duties undertaken in 
his section upon which S could expect to be employed. 
He said that the duties included working at heights of 20 
metres and work on live equipment operating at medium 
voltage (6Q0v). Van Lierop said that S was currently 
employed in Town Services on the manufacturing of 
switchboards for air conditioning units and homes and 
rebuilding washing machines. 

Dr Grainger identified the report of 13 March 1986 
regarding S, as his own. He testified that the report 
confirmed S's epilepsy; that S can be distinguished from 
non sufferers of epilepsy; that, over the rest of his life, S 
has about a 50 per cent chance of a major seizure; and in 
respect of a question regarding real and foreseeable risk, 
that there is a definite risk of further seizures. 

Dr Grainger was cross examined at some length. He 
was asked to express opinions on the subject of epilepsy 
and epileptics in industry from a report in the British 
Journal of Industrial Medicine, 1982, concerning the 
steel industry, and also on the passages on epilepsy from 
the ILO Encyclopaedia, Geneva, 1983. The purpose of 
this part of the cross examination was to gain support for 
the union's argument that there is no significant 
difference between epileptics and non-epileptics with 
regard to accident frequency and severity; and, that "a 
normal active life raises the patient's morale", and 
"reduces the frequency of epileptic fits" (ILO). This 
questioning was expected to lay some of the ground work 
for the union's case, and, therefore, I think it is fair that I 
draw attention to the first sentence under the heading 
Contra indicated employment in the ILO Encyclopaedia 
article: ' 'Certain jobs may endanger the epileptic himself 
or persons working with him". In re-examination Dr 
Grainger was asked whether there would be certain jobs 
that should not be undertaken by S. He answered "Yes, I 
would feel for a period of time that it would be in his best 
interests not to be in dangerous situations". When asked 
did he include working at heights and on live equipment 
in this category he answered: "Yes, I would have to say 
that". 

The medical evidence for the company is highly 
credible and impressive; and the strength of the reason- 
ableness of its position is attested to by the fact that it 
acted on my suggestion in conference and abandoned its 
decision to terminate S's employment. Furthermore, I 

must accord due weight to the consequences of a possible 
event involving S alone or working with others, caused 
by S's condition. 

The union points to the testimony of Dr Grainger and 
the information contained in Exhibits A and B, on which 
he was examined, to establish that the probability of an 
event of the kind feared by the company due to S's 
condition is remote. It was also submitted that since as a 
matter of law [see Hale J. in Akkari v. Western 
Australian Railway Commission (1968) WAR 182] an 
employer can expect a tradesman to take such 
precautions against accidents as his trade knowledge 
would reasonably allow in all of the circumstances, so, 
supervisors in the power section should reasonably be 
expected to ensure that S is not allocated jobs likely to 
endanger him or others. In connection with this, S 
testified that between three and five per cent of his time 
was spent doing live work and during cross examination 
Samnakay said that about 10 per cent of time would be at 
heights. 

Given that in the ordinary course of events S was 
required by the company to perform work in his trade in 
town services rather than in the power section, he would 
be subject to lawful orders which he would be obliged to 
carry out. It follows that a refusal to work in town 
services would be a breach of his contract of service 
making him liable to summary dismissal. He might 
contest a dismissal as wrongful, in which case the burden 
of proof would be on the company, but the likelihood of 
his success on the grounds of losing the opportunity to be 
exposed to the widest range of work experiences in his 
trade, or the loss of income through not being able to 
work overtime, is so remote that it deserves no 
consideration. First of all, there is the fundamental right 
of the company to manage which necessarily includes the 
right to assign work to its employees. Added to this, 
neither of the two things mentioned are obligations owed 
to S by the company under the contract of service or the 
award. 

In the present case a non technical approach is called 
for. But this does not rule out the foregoing short state- 
ment describing the legal situation and the fundamental 
rights of the company as unimportant. On the contrary, 
section 26 (1) (c) enjoins me in reaching my conclusion to 
weigh precisely those rights in the balance — if by some 
chance it may be thought that 26 (1) (a) allows me to 
disregard them. 

Moreover, the two things mentioned remain the 
considerations which are said to justify my order 
requiring the company not to transfer S to Town Services 

to provide work for him in the pit or in the truck 
workshop. 

In coming to my conclusion, the union seeks to have 
me accord greatest weight to' S's lost opportunities in 
terms of work experiences and overtime earnings by 
stressing the small probability of an event of the kind 
feared by the company arising out of his condition. 
However, I have great trouble with this proposition. The 
medical evidence is that such an event is foreseeable. 
Accordingly, the company must consider the possible 
consequences of such an event and take all reasonable 
steps to ensure they do not occur. This is no more than 
stating the duty of care owed by the company to each of 
its employees. Such is the weight of the onus on the 
company in this respect that in my opinion it outweighs 
the probability consideration. 

As I see it, the starting point on the question of fairness 
is the fundamental, though technical, right of the 
company to end the employment of S for valid reasons. 
The union has roundly condemned the company for 
taking this course at the outset rather than any other 
option that may have been available. The implication is 
that the company acted ungraciously or for tactical 
reasons associated with the final settlement of the 
dispute. I make no statement about that because it is 
conjecture; the fact is that the company accepted the 
suggestion I made at the first conference and made 
alternative employment available to S which is the work 
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of his trade. Thus the company cannot be accused of 
sticking unreasonably on its original position and what I 
must decide is whether the position offered is fair 
compared to the other possibilities asserted by the union: 
the pit or the truck workshop. 

No evidence was put before me regarding the detail of 
the work performed by electrical tradesmen in either of 
these two areas; but I was advised by Mr Cameron that 
his instructions were that live work and work at heights 
was included. By asserting the available options the 
union carried the burden or proving that they should be 
made available to S. However, this was not done. If I 
accept that work in the pit or in the truck workshop is 
available for S to perform I would also hold that he was 
competent to perform it, but that does not satisfy a test 
of reasonableness. An examination of the work in both 
of these areas may reveal dangers or hazards other than 
those associated with live work or work at heights. 
Moreover, I note that in presenting this aspect of the 
argument the union uses the term "deskilling". If that 
term is to be taken literally and I am invited to hold that it 
describes the likely result of transferring S to work in 
Town Services, I am certainly not able to come to such a 
conclusion on the evidence before me. 

With respect to loss of income to S from overtime 
opportunities withdrawn as a result of his transfer to 
Town Services, 1 think that in order to find that the 
company should have done more in consideration of this 
issue, I would have to be sure that overtime is likely to 
remain an important factor contributing to his income. It 
seems to me that a corollary of such a decision might well 
be a serious limitation on the company's power to make 
decisions in respect of manning or other job planning to 
reduce future overtime costs. In respect of this I must 
bear several things in mind: overtime, as I have already 
said, is not owed by the company to its employees; I am 
not concerned only with the interests of S, but also with 
those of the company; and, the case remains one to be 
made by the union. On the evidence before me I am 
unable to say that the loss of income from overtime 
earnings resulting from S's transfer is a ground for 
unfairness towards him by the company. 

My decision in this matter is that I should declare that 
the company does not act harshly, unfairly or unjustly in 
transferring S from employment in the Power section to 
the Town Services section at its Paraburdoo mine. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR121 of 1986. 

Between Hamersley Iron Pty Limited, Claimant and 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Respondent. 

Declaration. 
HAVING heard Mr A.N. Cameron on behalf of the 
claimant and Mr L. J. Benfell on behalf of the respondent 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby declares: 

That Hamersley Iron Pty Limited does not act 
harshly, unfairly or unjustly in transferring Michael 
Kenneth Skamperle, electrical tradesman, from 
employment in the power section into employment 
in the town services section at Paraburdoo. 

Dated at Perth this 20th day of May 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR621 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
the Hon Minister for Works, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 5th day of June 1986. 

Mr L.J. Benfell appeared on behalf of the claimant. 
Mr J.J. Radisich appeared on behalf of the 

respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter was referred to the 
Commission pursuant to section 44 of the Industrial 
Relations Act 1979 after a dispute had not been settled by 
agreement between the parties in a conference held on 6 
March 1986. 

At the commencement of the proceeding the parties 
advised that the matters for debate before the 
Commission had been reduced to two items namely a 
claim that a composite allowance for the maintenance 
minor works employee averaged from Clause 16.— 
Special Rates and Provisions of the Engineering Trades 
(Government) Award Nos. 29, 30 and 31 of 1961 and 3 of 
1962 be paid and that leading hands should be paid in 
accordance with the provisions contained in the 
Engineering Trades (Government) Award 1967 Nos. 29, 
30 and 31 of 1961 and 3 of 1962, and in addition, a 
responsibility allowance of $20.00 should apply. 

The parties submitted that there was a measure of 
agreement between them concerning the second claim 
and they made submissions to the Commission for the 
purpose of seeking its approval to reflect the agreement 
in an Order. 

The Commission is satisfied on the information put, 
that leading hands employed by the respondent in its 
Building Management Authority operations have been 
given additional supervisory duties following the 
restructuring of the Public Works into the Building 
Management Authority. It appears there was as part of 
that restructuring additional supervisory responsibility 
placed upon leading hands such that in many instances 
the work they perform is akin to that of a subforeman or 
foreman. The level and frequency of the additional 
responsibility is not such that it would justify the 
reclassification of the leading hands to subforeman but is 
of sufficient frequency to indicate that a special 
allowance could be granted. 

It was submitted that the proposal of the parties was in 
accordance with the principles contained in the General 
Order No. 461 of 1983 and in particular with principle 9 
(b) (iii) which provides for new allowances to compensate 
for changes in work or conditions. That principle refers 
to principle 4 Work Value Changes and on the basis of 
the submissions made by the parties, the Commission is 
satisfied that the criteria established in that principle 
have been met and the total cost of the introduction of 
the proposed allowance is minimal. An Order will issue 
to reflect the agreement of the parties in this matter. 

The remaining item for disposal in this Decision 
concerns a claim for a composite allowance. 

In his submission Mr Benfell on behalf of the claimant 
referred the Commission to a decision in CR93 of 1985 
between the Australian Railways Union and Others 
(applicants) and Western Australian Government 
Railways Commission (respondent) (unpublished) in 
which the Commission in Court Session said:— 

In respect to the Principles for Wage Fixation, 
there is, in the solution we intend to propose and 
which appears in the Minutes of our Order, no 
intention to order new allowances. Quite the con- 
trary, the thrust of our Order provides for a 
rearrangement of allowances which should, on our 
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analysis of the Pope Report, provide the payment to 
workers in particular areas, compensation which is 
appropriate to the type of the work they perform. 
The allowances we will prescribe for the various 
areas have been assessed on an averaging basis, the 
result of which will be that some workers may 
receive small increases, while on the other hand, 
some may receive small decreases. In any event, we 
are comfortable that our decision does not in any 
way prejudice the operation of the principles 
contained in Order No. 461 of 1983. 

Mr Benfell says that the proposal of the claimant in 
this matter is no more than a rearrangement of existing 
allowances into a form where payment can be made on a 
more satisfactory basis and the Decision of the 
Commission in Court Session gives approval to the 
concept. 

In support the claimant called evidence from 
employees who work in the Building Management 
Authority Electrical Division, and in particular, 
employees whose duty is to man fault vans which are sent 
to various government buildings in a response to calls for 
assistance in the event of electrical failure. Apparently it 
is the task of these workers to go and assess electrical 
failures and effect repairs when they can do so. It is said 
that if on their assessment the repair would take more 
than one hour they then report to their foreman who in 
that circumstance allocates the work to another team 
from the workshop. 

It is during the conduct of these duties that employees 
suffer various disabilities; it is said they become exposed 
to situations where they would qualify for payment 
under the various subclauses of Clause 16.—Special 
Rates and Provisions of the Engineering Trades (Govern- 
ment) Award. Some instances were cited where workers 
have to enter sewerage tanks to fix pumps, confined 
spaces in ceilings and work areas where there are dirty 
conditions. 

It was also said by the witnesses that the allowances 
have not as a general rule previously been claimed 
because of the attitude of certain foremen who were then 
involved in the work. Further there was a difficulty in 
making the claims because the employees could work in 
up to eight different locations during each day and they 
were not in the habit of recording the disabilities as and 
when they occurred and would have to do the recording 
in their own time. 

One witness had of recent times started to record 
occasions when he suffered disabilities. He said that he 
averaged four hours a day on various disability payments 
however there was no other evidence on the frequency of 
claims of a specific nature from any of the claimant's 
witnesses. 

The response of the respondent to the claim was that 
there was no information upon which to base an assess- 
ment of the amount which should be paid if the 
Commission was pursuaded to accept the claimant's 
proposition. The respondent produced an exhibit which 
showed that over the past 12 months very few claims had 
been made. In a nutshell its position was that it had 
suggested to the Union that a period of 12 months be 
allowed to collect statistical data which would allow an 
accurate assessment to be made, but this has not been 
acceptable to the Union and therefore the respondent 
was not in position to accede to the claim. 

It rejected the suggestion of the claimant that a similar 
allowance granted by the Commission at the Western 
Australian Institute of Technology in a decision of 
Martin C., Electrical Trades Union of Workers of 
Australia (Western Australian Branch) Applicant, 
Western Institute of Technology (59 WAIG 1312) was 
applicable because the Commission in page 1313 of its 
Decision said:— 

The Commission agrees that the generality of the 
work performed is not "construction" work as 
envisaged by the Engineering Trades (Government) 

Award but it is work of a different nature from the 
general expectation of repair and maintenance . . . 

and 
. . . Accepting that the major and substantial 

portion of the time is spent by the respondent's 
electrical workers on work other than "repair and 
maintenance" and accepting that a general 
allowance is to be preferred in this case to the 
claiming of special rates and provisions the 
Commission considers an allowance of $6.00 per 
week should be paid to workers concerned in lieu of 
such an allowance in determination of this matter. 

It was submitted by the respondent that the situation 
was different in that the Commission had distinguished 
the work as being not of the same nature as the general 
expectation of repair and maintenance work and 
accepted a submission that it was similar to matter No. 
286 of 1976 (56 WAIG 1671) in that it carried the general 
flavour of construction work. 

It was submitted by the respondent that is not the case 
in this instance where a worker goes to perform normal 
minor repair and maintenance work on a fault finding 
basis, there is none of the character of new installations 
involved at all. 

The Commission was also referred to the notation of 
an allowance paid to tradesmen employed by the Metro- 
politan (Perth) Transport Trust who receive a composite 
disability allowance of $6.00 per week (60 WAIG 908). 

However the origin and purpose of that allowance was 
not disclosed to the Commission and there does not 
appear to be a discernible connection between the 
reasons which would lead to the granting of that 
allowance and the situation currently before the 
Commission. 

It is the Commission's view of this matter that the 
principle espoused by the claimant is acceptable and 
follows that established by the Commission in Court 
Session in CR93 of 1985 (Ibid), and in any event, there 
are many instances where the aggregation of similar 
payments for administrative ease has been approved. 

Enough has been said to allow the Commission to 
draw the conclusion that in this case the administration 
of the payment of these allowances could be assisted by 
their averaging and as a matter of principle the 
Commission is prepared to grant an application which 
would allow averaging of the rate prescribed by Clause 
16.—Special Rates and Provisions of the Engineering 
Trades (Government) Award. However there is no 
evidence presented to the Commission which would 
allow it to make anything like an accurate assessment of 
what that average should produce in money terms per 
week to each worker. 

For the reasons described above it cannot accept the 
submission of the claimant that it merely adopt a 
payment equal to that of the Construction Allowance 
prescribed in the 1st Schedule Wages — Clause 7 (iii) of 
the subject award and payable to workers employed in 
the Construction Operations Division of the Building 
Management Authority. To do so would be contrary to 
the principle approved in CR93 of 1985 (Ibid) and as has 
been said before, there is no evidence to indicate the 
correct quantum. 

In the circumstances this part of the claim must be 
refused. However the Commission has expressed a view 
on the principle and the parties have the right to pursue 
the matter in the future if they so desire. An Order will 
now issue dismissing the claim for an averaged allowance 
and allowing the payment of a $20.00 allowance to 
leading hands. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. CR621 of 1985. No. CR153 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
the Hon Minister for Works, Respondent. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the 
claimant, and Mr J.J. Radisich on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That notwithstanding the provisions of the 
Engineering Trades Government Award Nos. 29, 30 
and 31 of 1961 and 3 of 1962 leading hand 
electricians employed by the Building Management 
Authority who are required to perform duties over 
and above those normally required of leading hands 
shall be paid $20.00 per week in addition to the 
leading hand allowances prescribed by the Award. 

The allowance shall be paid as a flat rate from the 
beginning of the first pay period commencing on or 
after 1 July 1985 and as an all purpose rate from the 
beginning of the first pay period commencing on or 
after 1 July 1986. 

Dated at Perth this 23rd day of June 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR410 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Milec Electrical Services Pty Ltd, Respondent. 

Order. 
WHEREAS the parties have resolved the matter of 
disagreement herein by conciliation, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act hereby orders: 

That the matter be dismissed by the consent of the 
parties. 

Dated at Perth this 11th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and Robe River Iron Associates, Respondent. 

Before Mr Chief Commissioner B.J. Collier. 
The 23rd day of June 1986. 

Mr R. Keegan on behalf of the Applicant. 
Mr L.H. Pilgrim on behalf of the Respondent. 

Reasons for Decision. 

THE CHIEF COMMISSIONER: The matter before the 
Commission for hearing and determination was referred 
by Halliwell S.C. following a conference held under the 
provisions of section 44 of the Act which failed to resolve 
the dispute. The matter was referred in the following 
terms: 

The Union claims that recent technological 
changes at Cape Lambert Power Station have given 
rise to changes in the value of work carried out by 
the Federated Engine Drivers' and Firemen's Union 
power station operators (except trainee operators) 
warranting an increase of 80 cents per hour all 
purpose in the wage rates. 

The Company objects to and opposes the claim. 
In 1984 the Commission in Court Session had before it 

a claim for an allowance for employees of Cliffs Robe 
River Iron Associates employed in the power station at 
Cape Lambert. The allowance was sought for the alleged 
extra responsibility arising from connecting the station to 
the power-grid of the State Energy Commission of 
Western Australia in the Pilbara. Cliffs Robe River Iron 
Associates agreed that there was extra responsibility but 
not to the allowance which was claimed. In dismissing 
the claim on the 6th day of March 1984 the Commission 
in Court Session said — 

... it seems to us that the claim is somewhat 
premature and should be refused on the under- 
standing that it may be renewed when the power 
station is operating with gas as the fuel when all the 
questions as to skills and responsibilities to be 
exercised may be answered and the Commission 
enabled to determine whether an allowance could 
and should be granted pursuant to the Principles 
established in October 1983. In this respect we 
underline what is said in Principle 4 namely, that 
"changes in work by themselves may not lead to a 
change in wages rates. The strict test for an alter- 
ation in wage rates is that the change in the nature of 
the work should constitute such a significant nett 
addition to work requirements as to warrant the 
creation of a new classification". 
(64 WAIGp. 605.) 

After considering the submissions and the evidence 
called by the parties in the present proceedings I am of 
the view that what the Commission in Court Session said 
of that earlier claim may be said of the current one. 

The claim now under consideration is based on an 
alleged increase in work value brought about by recent 
and proposed modifications to the Burner Management 
System. Some of those changes were known to Halliwell 
C. (as he then was) when he determined allowances in 
June 1985 for power-house operators in recognition of 
the additional responsibilities exercised in the inter- 
connection to the State Energy Commission Pilbara 
power-grid and the flexibility exercised in sharing those 
responsibilities between the classifications. This may be 
seen from the Reasons for Decision which were delivered 
by the Commissioner on that occasion (65 WAIG p. 
1114). The additional modifications since that date are 
not all that clear but it became obvious from the sub- 
missions of the parties that there was a lack of co- 
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operation between the operators and the Company in the 
latter's desire that the new equipment be installed as soon 
as possible. 

The lack of co-operation by the employees, coupled 
with the differences in opinion of the witnesses as to the 
effect which the new.equipment will have on work value, 
makes it virtually impossible for the Commission to 
conclude that the proposed technology will increase the 
skills required of operating personnel in the power 
station at Cape Lambert. Yet the Commission is being 
asked to find that the change in the nature of work 
constitutes such a significant nett addition to work 
requirements as to warrant the creation of a new 
classification or the granting of a special allowance, thus 
meeting the strict test prescribed under Wage Principle 4. 

I find it necessary to repeat and re-emphasise that the 
Wage Principles which operate across the Nation are 
intended for all, regardless of whether an employee 
works in a small corner store or in an industry such as 
iron ore. They will not be diluted because of the 
imposition of industrial action by the workforce but will 
be applied even handedly. In the instant case industrial 
action taken by the operators has delayed the 
Respondent's re-instrumentation programme and has 
prevented the training of operators in the very work 
which the Commission is being asked to assess. Until all 
the equipment is installed and is being operated by 
trained personnel it is not possible for the Commission to 
fairly assess whether there has been a significant nett 
addition to work requirements which warrants some 
higher remuneration. The evidence adduced by the 
Union in these proceedings fails to satisfy the require- 
ments of the Wage Principles and the claim must 
therefore be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR153 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr R. Keegan on behalf of the applicant 
and Mr L.H. Pilgrim on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the claim be dismissed. 

Dated at Perth this 23rd day of June 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR508 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and Parkland Holdings Pty 
Limited trading as "Agmaroy Nursing Home", 
Respondent. 

Before Mr Commissioner G.J. Martin. 
The 23rd day of May 1986. 

Mrs K. Digwood on behalf of the claimant. 
Mr R.H. Gifford on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of dis- 
agreement had not been resolved by conciliation at a 
conference of representatives of the parties held before 
Mr Commissioner G.A. Johnson on the 15th and 29th 
days of November 1985. 

That by refusing to allow Enrolled Nurse Nancy 
Satour to proceed on annual leave in accordance 
with the provisions of subclauses (l)(a) and (6) of 
Clause 10.—Annual Leave of the Enrolled Nurses 
and Nursing Assistants (Private) Award No. 8 of 
1978 the employer has forced her to resign. It 
further claims that such resignation amounts to a 
constructive termination by the employer and there- 
fore it seeks an order of the Commission directing 
the employer to offer a fresh engagement to Nancy 
Satour without loss of service prior to termination 
and with such compensation as the Commission 
deems appropriate. 

The employer respondent denies the claim and 
objects to the Order as sought. 

By memorandum of matter of disagreement dated 17 
December 1985 the matter of disagreement was referred 
for hearing and determination. 

I heard the submissions of and the evidence adduced 
by the parties on the 8th day of April 1986 and reserved 
my decision. 

At the outset of proceedings the claimant told me that 
the employee did not now seek reinstatement in employ- 
ment but such compensation as the Commission deems 
appropriate (Transcript Notes of Proceedings p. 4). 

The employee in question was employed by the 
respondent as an "Enrolled Nurse" subject to the 
provisions of the "Enrolled Nurses and Nursing 
Assistants (Private)" Award No. 8 of 1978 as varied (61 
WAIG p. 1069, a consolidation appearing in 63 WAIG p. 
670). 

Clause 10.—Annual Leave of that award provides in 
subclause (6) as follows: 

(6) Leave shall be given as soon as practicable 
after falling due and shall not accumulate except 
with the consent of the worker, but in no case shall it 
accumulate for more than two years. 
(63 WAIG p. 670 at p. 671.) 

The employee commenced employment with the 
respondent in November 1984 and on 23 October 1985 
submitted an application to proceed on annual leave 
from 2 December 1985 until 20 January 1986 for the 
purpose of attending her mother's 50th birthday cele- 
brations in Alice Springs. To the employee, that event 
was of special significance and would be attended by 
relatives from all over Australia. 

The application was not acceded to by the respondent 
so the employee terminated her contract of employment 
in accordance with the provisions of the award to enable 
her to attend her mother's birthday celebrations. 

The claimant submitted that the employee had given 
ample notice of her wish to proceed on annual leave and 
had been unreasonably refused by the respondent to 
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proceed on such annual leave, and for which the 
employee had a bona fide and compelling reason for 
wishing to do so at that particular time. 

The request for annual leave apart from being made 
within the provisions of the award was also made, in the 
claimant's submission within the respondent's guidelines 
for taking annual leave as exhibited in Exhibit I, an 
administrative advice to new employees and which reads 
inter alia: 

"Holidays 
. . . Application for annual leave is to be made in 

writing with not less than one month's notice" and 
"Christmas holiday leave lists are restricted. Leave 
at this time of year is granted on consideration of 
each reason submitted, allowance made in previous 
peak periods etc". 

The necessity for the employee to resign to attend her 
mother's birthday celebrations the claimant submitted 
amounted to a "constructive termination" by the 
employer. The claimant described "a constructive 
termination" as the termination of a contract of employ- 
ment by an employee in circumstances where the 
employee is entitled to terminate it by reason of the 
employer's conduct. 

In this case it was said that the employer's harsh and 
unreasonable refusal of a reasonable request by the 
employee having such compelling reasons for so doing, 
left the employee with no option but to pursue the course 
she finally adopted. 

In support of its submissions the claimant referred me 
to 53 CAR p. 1 at p. 4; NSWAR 1950p. 371; 61 WAIGp. 
1722 at p. 1724. 

The claimant submitted that it had been proposed that 
if replacements could be found to "stand in" for the 
employee whilst on her annual leave the respondent 
would not be disadvantaged but the respondent had 
rejected its substitutes as unacceptable. 

The employee's evidence confirmed the claimant's 
outline of the basic sequence of events and added that her 
first written application had been refused with the 
comment that she would be given a written reference to 
be re-employed if she resigned. That reference to re- 
employed was in the context of a guarantee and which 
had been the case with another employee in a similar 
situation. 

She told me that she understood from the respondent's 
administration that leave at Christmas time was only 
allowed under special circumstances. 

The employee also told me that she had obtained 
alternative employment when she returned from her 
"annual leave" but did not take it up due to family 
reasons. 

Her reasons for annual leave at the time she had 
indicated were conveyed by her to the Matron and the 
Administrator of the hospital and that the Administrator 
had told her that she should not have been told that she 
would be re-employed if she resigned to go to her 
mother's birthday celebrations. 

Evidence was adduced from a nursing assistant who 
indicated that she was willing and available to fill in for 
the employee whilst on annual leave and that she had 
relieved enrolled nurses before in emergency situations. 

The respondent submitted that the events outlined by 
the claimant in no way amounted to a "constructive 
dismissal" and denied that the respondent's refusal to 
allow the employee to proceed on annual leave was 
"harsh or unjust". 

In the respondent's view the "rules" on annual leave 
being taken over the Christmas period were known to its 
employees and the question became whether or not the 
employee's reasons for so doing fitted the respondent's 
criteria. Whilst they may have seemed to do so by the 
employee they did not in the respondent's opinion. 

As to the question of a "constructive dismissal" I was 
referred to "The Law of Employment" — Macken et al 
at page 127 and wherein it is said inter alia: 

An employee may in certain circumstances leave 
the employment without giving the requisite notice. 
It will be justified where the conduct of the 
employer amounts to a repudiation of the contract. 
The term "constructive dismissal" is frequently 
used to describe this situation. The importance in 
this context is that an employee constructively 
dismissed can leave the employment without notice 
and seek damages for wrongful dismissal. The test is 
whether the employer's breach of contract was of 
such a fundamental kind as to entitle the employee 
to regard himself as released from all obligations 
under the contract1. Lawton L.J. in Pedersen v. 
Camden LBC2 explained that this might come about 
in one of two ways — either that there had already 
been a breach which made it clear that the employers 
were not going to be bound by the contract, or that 
their conduct was such as to indicate that from a 
particular moment they were not for the future 
going to be bound by it. 

and concluded that in this case the question of a 
"constructive dismissal" did not arise. The respondent 
conceded that in the nursing home industry at large it was 
not unknown as a common occurence that employees 
who "are unable to do as they wish in relation to the 
taking of leave" resign and are re-employed as a device to 
overcome that problem. 

It was the respondent's evidence that its employees 
were never allowed to proceed on annual leave from the 
week preceding Christmas until the beginning of the New 
Year because it is always so difficult to obtain 
replacement staff. At the respondent's hospital that 
policy had applied since 1978. 

The reason for the employees request for her annual 
leave was known and understood however, it was not 
considered to be sufficiently strong as to justify the 
request. 

The Director of Nursing told me that upon the 
question of resignation to effect the same result she 
would not have given a guarantee of employment but 
only the right to re-apply for any vacant position that 
may occur. 

She also told me that other members of the staff had 
not been prepared to fill in for the employee on all of the 
shifts for which she was rostered during the period of her 
annual leave but that one relatively new employee to the 
hospital may have been available to have been used for 
that purpose. 

The respondent's administrator told me that 
experience had demonstrated to her the need to imple- 
ment the Christmas no leave rule and that it was only 
waived for special considerations and exampled an 
employee whose parent living in England had suffered a 
heart attack and she wished to visit her. That request had 
been allowed immediately. 

In the case of the employee in question her reasons 
were not considered to be of the same order of 
importance and her subsequent resignation was quite 
unexpected. 

The suggested use of existing staff to cover the shifts 
whilst the employee was on leave was considered to be 
unsatisfactory due to possible replacement difficulties 
with trained and experienced personnel which could arise 
if those employees through illness or family commit- 
ments could not respond to the added work load. 

In my view the test of the matter of disagreement lies in 
the wording of the annual leave clause of the award in 
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that it says quite explicitly, as recited earlier in these 
reasons for decision: 

"Leave, shall be given as soon as practicable after 
falling due ..." 
and 

. . each worker shall be given at least two 
weeks' notice of the date leave is to be taken, unless 
the worker and the employer agree to a lesser 
period." 

Those commands are addressed to the employer and 
any conditions to the contrary which may be imposed by 
the employer are of no force or effect. 

Further it is the employer who or which is charged with 
the obligation to initiate the leave taking "as soon as 
practicable after falling due" and which I understand to 
mean "as soon as the leave taking is capable of being 
carried out in action". 

That then goes to the question of the manning of the 
hospital in question and requires the employer to assess 
its manning situation at the time or before the time an 
employee's leave falls due and to make such arrange- 
ments as are necessary to accommodate that leave. 

If that accommodation necessitates a deferment until 
it is capable of being carried into action the clause is still 
being complied with. 

Common sense and good personnel policy dictates 
that a particular wish of an employee such as travel plans 
and the like will not be ignored by an employer but if they 
cannot genuinely be given effect, that is the end of the 
matter. 

Accordingly, whilst I have some reservations about the 
extent to which this employee's wishes could have been 
accommodated I feel bound to accept that it was not 
practicable for her leave to be taken over the Christmas 
period and the claim will not be allowed. 

In so finding I record that I do not consider that the 
employee's resignation fits the criteria of a "constructive 
dismissal" as referred to in the text quoted elsewhere in 
these reasons for decision. 

The matter of disagreement is formally determined by 
an Order of Dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR508 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and Parkland Holdings Pty 
Limited trading as "Agmaroy Nursing Home", 
Respondent. 

Order. 
HAVING heard Mrs K. Digwood on behalf of the 
claimant and Mr R.H. Gifford on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the claim herein be dismissed. 

Dated at Perth this 23rd day of May 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR54 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and Water Authority of 
Western Australia, Respondent. 

Before the Commission in Court Session. 
Chief Commissioner B.J. Collier, 
Mr Commissioner O.K. Salmon, 

and Mr Commissioner W.S. Coleman. 
The 12th day of June 1986. 

Mr A.R. Beech on behalf of the Claimant. 
Mr J. Radisich on behalf of the Respondent. 
Mr G. Bull on behalf of the Hon Minister for 

Industrial Relations. 

Reasons for Decision. 
THE CHIEF COMMISSIONER: The matter before the 
Commission in Court Session was referred by Coleman 
C. for hearing and determination after the dispute had 
been formally referred to the Commission by Halliwell 
S.C. on 3 April 1986 in the following terms — 

The Union claims that its members who are 
employed by the Respondent as survey hands, 
chainmen, instrument hand or senior instrument 
hand be paid camping and/or miscellaneous allow- 
ances which are not less than the camping and/or 
miscellaneous allowances paid to surveyors 
employed by the Respondent when they are required 
to travel and work in country locations. 

The Respondent objects to and opposes this 
claim. 

The background to the dispute is as follows. The 
Union has members employed in the survey section of the 
Water Authority and they are covered by the Govern- 
ment Water, Sewerage and Drainage Employees Award 
No. 2 of 1980. As that award is orientated to the metro- 
politan area it contains no provision for camping and 
other accommodation allowances. Thus, when on 1 July 
1985 the Metropolitan Water Authority amalgamated 
with a section of the Public Works Department to form 
what is now the Water Authority of Western Australia, 
survey hands and like employees who were previously 
required to work only in the metropolitan area were then 
required to work in country locations as well. Their 
award, however, made no provision for camping or 
other accommodation allowances. 

On the infrequent occasions when someone has been 
sent to the country from the metropolitan area the 
Authority, by administrative action, has applied to 
wages personnel the camping allowance provisions of the 
Australian Workers Union, Construction, Maintenance 
and Services (WA Government) Award 1984. 

This is a Federal award which applies to those of the 
Authority's wages employees in its country operations 
who are not covered by State awards and also to Main 
Roads Department and other wages employees of 
Government departments. It prescribes a rate of $70.00 
per complete week of camping or $10.00 per day for less 
than a complete week. A lesser rate is prescribed where 
proper messing facilities are available and where the 
employer cooks the employees' food free of charge. 

When a survey team travels to the country it usually 
consists of a surveyor and two wages employees. The 
former is covered by the Public Service Camping 
Allowance Agreement 1985 which was ordered to be 
registered as an Industrial Agreement under section 41 of 
the Act by Fielding C. on 29 August 1985, and which 
provides a daily camping allowance of $24.90 (65 WAIG 
p. 2060). It is not surprising therefore that the Union 
seeks the same camping allowance for its members as 
that which applies to the surveyor with whom they camp.. 
Where the surveyor and his party utilise town 
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accommodation they all stay in the one hotel or motel. 
The surveyor is reimbursed by prescribed rates in the 
Public Service Miscellaneous Allowances Award 1982 
while the employer meets the actual costs of the 
hotel/motel food and accommodation charges for the 
wages staff. The Union says that wages personnel should 
receive the same allowances as the surveyor. 

While the Authority expresses sympathy for these 
particular employees it opposes the claim. It tells the 
Commission that it has a further 47 survey employees 
who operate in the country with surveyors and these 
employees are clearly employed under the provisions of 
the Federal Australian Workers' Union Construction, 
Maintenance and Services (WA Government) Award 
1984. It says that if the so called "anomaly" were 
corrected for the small metropolitan based group a much 
larger anomaly would then be created with these other 
employees. 

However, it submits that the problem extends much 
wider because of survey teams which operate on the same 
bases as the team now under discussion in the Main 
Roads Department, Lands and Surveys Department, 
Mines Department and the Department of Conservation 
and Land Management. 

Additionally, the respondent draws the attention of 
the Commission to an even greater problem — That of 
the many hundreds of employees, especially in the Main 
Roads Department, who are required to camp and who 
receive the allowance which the respondent currently 
pays by administrative action to the wages personnel who 
are the subject of this claim. It says that to deal with this 
case in isolation of the others would be to cause greater 
problems and that the sensible course would be for the 
matter to be considered across the whole of the public 
sector wages workforce upon an application by the 
Trades and Labor Council. To decide the present issue 
along the lines sought by the Union would be to create a 
new camping allowance standard which would either 
cause a huge anomaly with other employees or have the 
potential of flow throughout the public sector at an 
estimated cost of approximately $2.26 million. It has an 
even greater potential for flow because of Federal award 
involvement. 

In considering the respective arguments of the parties 
one can readily understand the sense of unfairness felt by 
field hands moving into country service for the first time 
and finding that there is a difference between allowances 
paid to the surveyor and his offsiders. The fact remains, 
however, that this is not new and has existed for 
generations. No doubt it comes about because of 
different award structures and long time industrial 
customs and practices. The Union's simplistic plea that 
this individual case can be dealt with in isolation and all 
else that follows can be controlled by the Commission 
amounts to viewing the matter with rose coloured 
glasses. 

Irrespective of the merits of the individual case there is 
potential for wide flow from any decision and, notwith- 
standing the comments of the Union about the cost 
estimates of the respondents if the claim were met, I 
consider that those estimates would not be far from the 
mark. Costs are a most important consideration in the 
application of the Wage Principles and I am of the view 
that the concern of the Hon Minister for Industrial 
Relations is well founded. 

But the Wage Principles aside, nothing has been put to 
the Commission on the adequacy or otherwise of the 
amount paid to these employees as a camp allowance. All 
that has been put is that a surveyor with whom they work 
receives much more under an agreement which has been 
ratified by the Public Service Arbitrator. There is scant 
information as to how the camping allowance for the 
surveyor is arrived at but some formula appears to have 
been applied for a decade and presumably it has pro- 
duced a result different from that prescribed for wages 
personnel, at least since then. With such limited 
information before it the Commission would be acting 

with impropriety if it elected to fix an allowance which is 
clearly designed as a reimbursement of expense without 
having regard for the expense that is incurred. Insofar as 
town accommodation is concerned the Commission is 
told that the employer meets the actual costs of food and 
accommodation charges. In the absence of evidence as to 
additional expense incurred for which reimbursement is 
reasonable I really cannot see that the applicant has made 
out a case for the respondent to answer. 

In all of the circumstances I consider that this claim 
must fail. I must add, however, that even if the surveyor 
incurs more expense than his field hands when involved 
in a country trip (and there is no evidence whatever on 
the point) the difference between the two camp 
allowances paid is so great that I seriously doubt that 
both are fair and reasonable. 

However, neither allowance has been under any real 
scrutiny in these proceedings and I am in no position to 
pass judgment on the adequacy of either. 

I would dismiss the claim. 

COMMISSIONER SALMON: The union's claim in this 
case involves the principle concerning non-discrimina- 
tion as to terms and conditions of employment between 
employees of the same employer. 

I note that the respondent raises no argument against 
this principle but expresses sympathy for the employees 
directly concerned. The implication is that the 
respondent recognises that there is no inherent require- 
ment in the work of these employees and the work of 
those with whom they compare themselves that justifies 
differences in allowances paid. 

In fact the respondent's opposition to the claim is 
based entirely on grounds of practical difficulties arising 
from a flow-on which it argues will be the likely result of 
the claim being allowed. 

During the hearing it was suggested to the union that 
the principle involved could be satisfied by reducing the 
allowances of better off employees to the level of those 
paid to the worst off. On behalf of the union it was said 
that such a proposition was not sound as a matter of 
practical reality and some recent developments were 
mentioned to support the point. I must say that I am 
inclined to the union's view and I base my position on my 
knowledge of the developments referred to in the context 
of the record generally beginning with a decision of the 
President of the Court of Arbitration in 1938 {Re Sick 
Leave. Railway Employees 19 WAIG 24 at 26). 

Notwithstanding my view on the foregoing issue there 
is strength in the respondent's argument. Indeed I think 
it is more probable than not that a flow-on to other 
employees of the respondent will occur if the claim is 
granted. 

Having considered all of the material presented it is my 
opinion that the substantial cases of union and 
respondent are about equal in terms of merit and since 
the burden lies on the union it must fail. 

In my opinion the matter should be dismissed. 

COMMISSIONER COLEMAN: I have read the 
Reasons for Decision of the Chief Commissioner. I 
respectfully agree. 

There is one aspect of the application on which I shaU 
comment. Through intervention in the hearing the 
Minister for Industrial Relations focuses on that aspect 
of public interest concerned with costs and flow-on. 
However, it is acknowledged that it is also in the public 
interest to ensure that if discriminatory practices exist 
with respect to the levels of payments for camping 
and/or misceUaneous allowances between wages and 
salaried workers, these practices should not be 
perpetuated. 

In my view, it would be insufficient merely to point to 
the present rates that have existed for considerable time 
as justification for application to wages employees, the 
subject of the claim. Equally it is incumbent on the 
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applicant to show that the inadequacy of allowances 
amounts to discrimination. These arguments were not 
the thrust of submissions at the hearing but emerge when 
the wider scope of public interest is evoked. 

The identification of an aberration in rates of camping 
and/or miscellaneous allowances applicable to wages 
and salaried employees does not itself satisfy deter- 
mination of the claim in the applicant's favour. 

THE CHIEF COMMISSIONER: It is the unanimous 
decision of the Commission in Court Session that the 
claim be refused. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR54 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and MisceOaneous, 
WA Branch, Claimant and Water Authority of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the 
claimant; Mr J. Radisich on behalf of the respondent and 
Mr G. Bull on behalf of the Hon Minister for Industrial 
Relations, the Commission in Court Session, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the claim herein be dismissed. 

Dated at Perth this 12th day of June 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR248 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Claimant and Karratha 
College, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 16th day of May 1986. 

Mr W.S. Latter on behalf of the claimant. 
Mr J.D. Miller on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of dis- 
agreement had not been resolved by conciliation at a 
conference of representatives of the parties presided over 
by me on the 21st day of April 1986. 

The claimant seeks an Order that: 
1. The offer made by the Director of Karratha 

College in discussion with Ms Teresa M. Pianta in 
Perth circa January 1986 and Ms Pianta's 
acceptance of that offer established the contract of 
employment between the respondent and Ms 
Pianta. 

2. The subsequent offer by the respondent in the 
letter dated the 3rd day of February 1986 insofar as 
salary is concerned is invalid. 

3. The salary payable to Ms Pianta by the 
respondent should be established as that for 
Lecturer II, Level 3. 

The respondent objects to the issuance of any such 
Order. 

I heard the arguments by and evidence of the parties in 
Perth on the 6th day of May 1986 and reserved my 
decision. 

At the outset of those proceedings the claimant sought 
to correct item 1 of the Memorandum of Matters of 
Disagreement in that at the discussion referred to therein 
the respondent did not make an offer of a position to Ms 
Pianta. 

I allowed that correction to be made to the 
Memorandum of Matter of Disagreement. 

The parties, quite properly dealt with the matters of 
disagreement primarily by way of evidence, as it is the 
questions of facts which hold the key to the matter of 
disagreement. 

It was the claimant's evidence that Ms Pianta, who 
possesses a Bachelor of Applied Science in Psychology 
(with a second major in Sociology) and a Graduate 
Diploma in Business Administration and Management, 
responded to an advertisement inserted in the "West 
Australian" by the respondent for a vacancy in the 
teaching staff at Karratha College for a Lecturer in 
"Management/Law" in the School of Business of that 
College. 

That advertisement said simply: 
The successful applicant will teach units in 

management and law at both TAPE and advanced 
education levels. Preference will be given to 
applicants who have several units of law in their 
degree and who could teach some law units at 
Bachelor Degree Level. 

A recognised teaching qualification and 
experience in the presentation of short courses for 
industry and commerce would be a decided 
advantage. 

It will be noted that the advertisement did not specify a 
salary range for that position although it was suggested 
during the proceedings by the Director of the College 
that the salary range contained in another position 
advertised in the same advertisement should have applied 
to all of the positions in the advertisement. However, 
with all due respect it could not in my view be easily read 
that way. 

Later Ms Pianta had a discussion in Perth with the 
Head of the School of Business about the position for 
which she had applied. At that discussion which was 
clearly identified as not being an interview no offer of 
employment was capable of being made to Ms Pianta as 
that could only be done by the Director of the College 
and no discussion took place on salary. 

The next step entailed a telephone call from the 
Director of the College from Karratha to Ms Pianta in 
Perth setting up an interview to be held in Perth between 
those two persons on 22 January 1986. 

At that interview the position was discussed and the 
director told Ms Pianta that the salary was between 
$27 000—$29 000 depending upon Ms Pianta satisfying 
the appropriate criteria for an allowance for her three 
children of whom she is the sole supporter. 

The Director did not offer Ms Pianta a position but 
did ascertain the firm details of availability if such was to 
be the case. 

That discussion was followed by a telephone call from 
the Head of the School of Business in Karratha to Ms 
Pianta in Perth and during the course of which he told 
Ms Pianta that "they would like Ms Pianta to come up 
and accept the position" and to which Ms Pianta replied 
that "she might like to do that". 

Ms Pianta was then handed over to the College's 
Personnel Clerk for the purpose of discussing the 
removal of Ms Pianta's household effects to Karratha, 
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where she would be allocated a Government Employees 
Housing Authority residence. 

Ms Pianta made it clear that before she put those steps 
in process she required something in writing and was 
promised a letter in that nights mail. That did not 
happen. 

In the result, Ms Pianta after having telephoned the 
College from Perth, repeatedly for written confirmation 
of her appointment, completed arrangements to remove 
her household effects to Karratha, lease her house in 
Perth and travel with her children to Karratha by car in 
order to take up the position on the date required which 
appears to have been 5 February 1986. 

On Friday 31 January 1986 prior to leaving Perth on 
the following Monday Ms Pianta rang the Personnel 
Officer of the college in Karratha again and enquired 
about the letter of appointment and was told that it had 
not as yet been sent to her. Having regard to the time 
factor they agreed that Ms Pianta would collect the letter 
by hand on her arrival in Karratha. 

Ms Pianta arrived in Karratha p.m. on the 6th day of 
February 1986 and contacted the Head of the School of 
Business Studies by telephone who met Ms Pianta and 
accompanied her to the residence which she had been 
allocated. 

The following day, Friday 7 February 1986 Ms Pianta 
reported to the College, was introduced to the College 
and Personnel Clerk by the Head of the School of 
Business and provided with some forms to be completed. 
Ms Pianta returned to the College on the following 
Monday morning, handed in her paper work to and was 
given by the Personnel Clerk a letter, which she did not 
open or read until she returned home that evening. 

That letter dated 3 February 1986 read inter alia: 
On behalf of the Council, I am pleased to offer 

you appointment to the position of Lecturer III, 
Grade 3 level commencing 5 February 1986. The 
commencing rate of pay will be $23 033 per annum. 

Ms Pianta then consulted with various officers of the 
College to correct what she considered to be an offer 
quite contrary to her expectation. 

She attended a meeting of the College Council and was 
referred to discuss the matter with the Director of the 
College. 

The Director denied that she had referred to a salary of 
$27 000—$29 000 for the position. The Head of the 
School of Business then requested Ms Pianta to expand 
upon her qualifications and experience in an endeavour 
to justify a salary higher than that offered in the letter of 
3 February 1986. 

In response to that request Ms Pianta wrote to the 
Director and Council of the College on 7 March 1986 
repeating that it was her belief that she had been offered 
a salary "somewhere between $27 000 and $29 000" by 
the Director of the College in Perth, that she was pre- 
pared to clarify and expand her qualifications but con- 
sidered that she should not need to justify her appoint- 
ment and that to have to do so was unethical. 

The letter did not produce a positive answer and later 
in discussions with the Director and the Head of the 
School of Business it was suggested that in view of Ms 
Pianta's level of teaching experience a higher duties 
allowance may be arranged and a figure of $1 500 was 
mentioned. 

In the result Ms Pianta was proffered a letter con- 
taining an offer of such an allowance which she indicated 
was not proper for her to accept and the letter was 
destroyed by the Director. 

The next step taken by Ms Pianta in her search for 
redress was a memorandum dated 7 April 1986 to the 
College Council requesting a determination of her 
problem. 

The Council responded by a memorandum dated 8 
April 1986 and which said inter alia: 

Council has therefore confirmed the Offer of 
Appointment at the level of Lecturer III, Level 3 
plus the payment of an allowance of $1 500 for 
1986. 

Please advise within seven days whether you wish 
to accept this offer of appointment. 

The conference before me on the 21st day of April 
1986 then followed and pending the hearing and deter- 
mination of the matter of disagreement the College 
agreed to retain the status quo. 

The Director of the College told me that she had inter- 
viewed Ms Pianta in Perth on 22 January 1986 at the 
request of the Head of the School of Business to see 
whether or not Ms Pianta may be suitable for a vacant 
position at the college. 

The Director had no recollection of discussing salary 
at all and explained that the usual procedure at an 
interview was not to discuss salary and that she had never 
done so in such a situation before. 

The normal procedure is for the Head of School to 
discuss salary after the formal interview situations with 
the successful applicant. 

The Director considered that the delay in providing Ms 
Pianta with the letter of offer was very regrettable. 

The Director confirmed the account by Ms Pianta of 
the events preceding and leading to the offer of the 
additional allowance of $ 1 500. In her view ' 'if the salary 
was discussed it would have been 20 000 and 29 000" 
(Transcript Notes of Proceedings p. 23)[It was explained 
to me that such salary range was the full Lecturer III 
range and that the rate of salary of $27 000 ($26 905 in 
fact) was that prescribed for Grade 6 on that range — 
and $29 000 ($29 506 in fact) the top of that range — 
Grade 8], 

The Director also told me that Lecturer 3 is the level at 
which people are appointed who have limited experience 
— and that is at the lower level of the Lecturer 3 level. 

Lecturer 2 level is accorded to people who have a 
teaching qualification, teaching experience and previous 
experience related to their subject area. 

The top of the Lecturer 3 level equates roughly with 
the sixth grade of the lecturer 2 grade 8 range of salaries. 

The Director told the Head of the School of Business 
that the salary of Ms Pianta would be Lecturer 3 level 3 
but could not recall that she had asked or told him to tell 
Ms Pianta of that when he telephoned her with the 
invitation to go to Karratha. 

The Head of the School of Business told me how he 
had arranged to see Ms Pianta in Perth and discuss the 
position with her and that he had gone to great pains to 
make it clear that he would not discuss salary. 

He had then informed the Director of the College that 
Ms Pianta was worthy of consideration and later 
suggested the interview which the Director had with Ms 
Pianta in Perth. 

He confirmed the later events as recited by Ms Pianta 
relating to his invitation to her to take the position at 
Karratha and his reception of Ms Pianta when she and 
her family finally arrived at Karratha. 

Against that background I now turn to the claims 
raised in the memorandum of matters of disagreement. 

Firstly by its correction to the first item of that 
memorandum, namely that the discussions between the 
Director of the College and Ms Pianta in Perth on the 
22nd day of January 1986 did not establish the contract 
of employment between the parties, the alleged invalidity 
of the actual offer, namely as contained in the letter of 
the 3rd day of February 1986 from the College to Ms 
Pianta does not arise. 

In essence I believe that as that offer was not accepted 
by Ms Pianta there is no contract of employment in those 
terms and indeed a contract of employment in the strict 
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legal sense probably does not exist between the parties at 
all, rather there is an agreement that Ms Pianta will 
perform work for the respondent, be supplied with a 
residence and be paid a salary pending the determination 
of the matter of disagreement which is the final item of 
the memorandum namely that: 

3. The salary payable to Ms Pianta by the 
respondent should be established as that for 
Lecturer II level 3 (and which I understand to be 
$26 165 per annum). 

What the facts disclose simply, stated, is that Ms 
Pianta was considered suitable for the vacant position in 
the School of Business at the Karratha College, invited to 
take up that position and accepted that invitation. 

She leased her house in Perth, arranged the removal of 
her household effects to Karratha and travelled with her 
three children to Karratha in order to be there on the day 
upon which her duties were to commence. She did all of 
those things in the genuine belief that she would receive 
an annual salary of not less than $27 OCX). 

Despite her many requests to have that confirmed in 
writing the College failed to do so until Ms Pianta arrived 
in Karratha a situation which all parties describe at least 
as "very regretable". I would have used much stronger 
terms when it was realised by Ms Pianta that her salary 
expectation was not to be realised. 

Whether Ms Pianta misunderstood the College 
Director's response to her enquiry as to salary in the 
Perth discussion or not and whether the Director made 
an error in her off the cuff response to Ms Pianta's 
question or not cannot alter the subsequent sequence of 
events and the serious dislocation to the life of Ms Pianta 
and her family incurred by the move to Karratha in the 
first instance and which will reoccur if her employment at 
the College does not continue. 

In my view Ms Pianta has been seriously disadvantag- 
ed by those events and has a case for redress. That redress 
I propose to be in the form of the minutes of the 
proposed Order to be made in determination of the 
matter of disagreement between the parties, and which 
now issue, and which provide that Ms Pianta shall be 
paid an annual salary according to the salary range to 
which she is presently allocated by the respondent having 
regard to her qualifications, experience and the work to 
be performed, namely $23 033 with the addition of an 
annual allowance of $3 872 and which allowance shall be 
treated as salary for all purposes of the contract of 
employment. 

That allowance shall be reduced by the amount of any 
increase(s) to the aforesaid salary to which Ms Pianta 
may become entitled by virtue or annual increments, 
award variations or General Orders of the Commission 
from time to time. 

The minutes of the proposed order may be spoken to 
by the parties if they so wish on a day and at a time 
mutually convenient to them and to me. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR248 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Claimant and Karratha 
College, Respondent. 

Before Mr Commissioner G.J. Martin. 
The day of May 1986. 

Mr W.S. Latter on behalf of the claimant. 
Mr J.D. Miller on behalf of the respondent. 

Supplementary Reasons for Decision. 
AT THE request of the respondent I held a speaking to 
the minutes of the proposed order to be issued in 
determination of this matter on the 23rd day of May 
1986. 
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The respondent in those proceedings directed my 
attention to that part of Ms Pianta's evidence recorded at 
pages 5 and 6 of the transcript notes of proceedings and 
which says: 

She (the Director of the College) told me about 
Karratha, about the type of houses, the money 
which was involved. She said the money for the 
position was $27 000 to $29 000 depending on my 
getting the allowance for having ... I have three 
children . . . the allowance for the three children. 

(My interpolation and emphasis.) 

The allowance, the respondent told me, that Ms Pianta 
was referring to was the district allowance (locality 
allowance), and in the case of Ms Pianta that amounted 
to $2 945 per annum. 

On the basis of my proposed Order Ms Pianta would 
thus receive per annum: 

(a) The salary allocated to her by the 
respondent of $23 033 

(b) The district (locality) allowance of $ 2 945 
and 

(c) My proposed additional allowance 
of $ 3 872 

$29 850 

That was to be compared with the final offer of the 
respondent which comprised: 

(a) Salary $23 033 
(b) District (locality) allowance $ 2 945 
(c) Additional Allowance $ 1 500 

$27 478 

Against those figures the respondent sought 
clarification of my proposed Order, giving as it does, a 
result in excess of the claim. 

The claimant submitted that the arithmetic should be 
done on the basis of its claimed salary of $26 165 per 
annum — Lecturer II Level III and the district allowance 
which would total "marginally less than $29 000" (in 
fact $29 110). 

I indicated to the parties that I thought I had made an 
error in my reasoning and that I should reconsider the 
matter. 

Having done that I am in no doubt that I did make an 
error in my original determination of the matter of 
agreement and that error was due to overlooking 
completely the district (locality) allowance payable to Ms 
Pianta. 

That "allowance" was referred to during the original 
proceedings, the documents before me then and 
explicitly as locality allowance at the preceding 
conference and I referred to the same portion of the 
evidence quoted earlier herein at page 3 of my reasons for 
decision. However, I was not informed at any stage of 
the quantum of the district (locality allowance) and I 
looked at the matter of disagreement in the narrow 
context of "annual salary". 

I said for example at page 8 of my reasons for decision: 
She did all of those things in the genuine belief 

that she (Ms Pianta) would receive an annual salary 
of not less than $27 000. 

(My emphasis and interpolation.) 

Accordingly, in constructing my proposed remedy, 
that is to provide Ms Pianta with what I believe to be her 
expectation in money terms of at least $27 000 per 
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annum I simply deducted her allocated salary of $23 033 
from the highest part of the Lecturer III salary range 
which was $26 905 or the closest salary point to $27 000 
(see page 6 of my reasons for decision). 

However, the expectation of $27 000—$29 000 clearly 
included the allowance — district allowance and had I 
been more conscious of it than I was then I would have 
done the same sums as the respondent did on this 
occasion and concluded that Ms Pianta's expectation of 
a total remuneration of $27 000 per annum had in fact 
been satisfied by the respondent in its memorandum of 8 
April 1986 (see page 6 of my reasons for decision) — 
Offer of Appointment — and which Ms Pianta did not 
accept. 

It may well be the case that Ms Pianta, like me, and the 
claimant in these last proceedings lost sight of the fact 
that the offer was a remuneration package — not solely 
"annual salary". In the result I am of the view in the light 
of the information placed before me at the speaking to 
the minutes that the minutes of the proposed order to be 
made in determination of this matter of disagreement 
should be varied by deleting the amount of $3 872 therein 
and inserting in lieu the amount of $1 500. 

The blank date of operation will be completed by the 
insertion of the date, the 5th day of February 1986 in 
accordance with the views of the parties expressed at the 
speaking to the minutes. 

The parties may if they wish speak to the minutes of 
the now varied proposed order at a time mutually 
convenient to them and to me. I regret any consternation 
or disappointment I may have caused the parties and 
hope that my explanation of the change of course is clear 
from these reasons. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR248 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Claimant and Karratha 
College, Respondent. 

Order. 
HAVING heard Mr W.S. Latter on behalf of the 
claimant and Mr J.D. Miller on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That notwithstanding the provisions of any 
award, act or regulation to the contrary, the 
respondent shall pay to Ms T.M. Pianta of 866 
Elliott Way, Karratha, in addition to the annual 
salary presently accorded to her by the respondent, 
an annual allowance of $1 500 and which allowance 
shall be treated as salary for all purposes of the 
contract of employment between Ms T.M. Pianta 
and the respondent. 

Provided that such allowance shall be reduced by 
any increase to the aforementioned salary which 
may become due by virtue the issuance of any 
award, award variation, annual increments or 
General Order(s) of the Commission. 

Provided further that this Order shall have effect 
on and from the 5th day of February 1986. 

Dated at Perth this 9th day of June 1986. 

(Sgd.) G..I. MARTIN, 
[L.S.] Commissioner. 

CONFERENCES — Notation of — 

NUMBER — 
PARTIES COM- 

MISSIONER 
DATE MATTER RESULT 

Amalgamated Metal 
Workers Union 

Dampier Salt 
(Operations) 
Pty Ltd 

C82 of 1985 
Martin C. 

05/03/85 
19/03/86 

Refusal to work Concluded 

Amalgamated Metal 
Workers Union 

Goldsworthy Mining 
Ltd 

C145 of 1986 
Salmon C. 

13/03/86 Deal with contractors 
at Shay Gap 

Concluded 

Amalgamated Metal 
Workers Union 

Hamersley Iron 
Pty Limited 

C212 of 1986 
Salmon C. 

15/04/86 Utilisation of contractors Concluded 

Amalgamated Metal 
Workers Union 

Steelmains C388 of 1986 
Halliwell S.C. 

17/06/86 Bans in support of 
impending 
retrenchments 

Concluded 

Amalgamated Metal 
Workers Union 

T. O'Connor & Sons 
Pty Ltd 

C348 of 1986 
Salmon C. 

28/05/86 Deal with bans at the 
Airport 

Concluded 

Amalgamated Metal 
Workers Union 
and Another 

Corso Industries 
Pty Ltd 

C182 of 1986 
Halliwell S.C. 

09/06/86 Demarcation dispute Concluded 

Amalgamated Metal 
Workers Union 
and Another 

Envar (73) Pty Ltd C431 of 1985 
Halliwell S.C. 

09/06/86 Demarcation dispute Withdrawn 

Amalgamated Metal 
Workers Union 
and Another 

T. O'Connor & Sons 
Pty Ltd/James 
Watt (Electrical) 

C109 of 1985 
C101 of 1985 
Halliwell S.C. 

05/06/86 Payment of structure 
allowance 

Concluded 

Australasian Society of 
Engineers 

James Hardie and 
Coy Pty Ltd 

C225 of 1986 
Halliwell S.C. 

03/06/86 Strike in support of 
log of claims 

Concluded 

Australian Workers Union Hamersley Iron 
Pty Ltd 

C345 of 1986 
Salmon C. 

23/05/86 
26/05/86 

To deal with green 
isolation tags 

Concluded 

Australian Workers Union Mt Newman Mining 
Co Limited 

C48 of 1986 
Salmon C. 

18/04/86 Failure to abide by an 
Industrial Agreement 

Concluded 

Australian Workers Union Mt Newman Mining 
Co Limited 

C120 of 1986 
Salmon C. 

18/04/86 Failure to abide by an 
Industrial Agreement 

Concluded 

Australian Workers Union Robe River Iron 
Associates 

C397 of 1986 
Halliwell S.C. 
Coleman C. 

11/06/86 
13/06/86 ■ 

Dispute re dismissal of 
an employee 

Concluded 

Australian Workers Union 
and Others 

BHP Minerals 
Limited 

C238 of 1986 
Salmon C. 

18/04/86 Repair of air conditioners Concluded 
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PARTIES 
NUMBER — 

COM- 
MISSIONER 

DATE MATTER RESULT 

Builders Labourers 
Federation 

Associated Shopfitters 
Pty Ltd 

C411 of 1986 
Halliwell S.C. 

30/06/86 Dismissal of a worker Withdrawn 

Building Trades 
Association 

DBM Contractors C339 of 1986 
Halliwell S.C. 

27/06/86 Site allowance Withdrawn 

Electrical Trades Union Building Management 
Authority 

C307 of 1986 
Salmon C. 

20/05/86 Dismissal of a worker Concluded 

Electrical Trades Union Hansmac Electrical 
Service 

C89 of 1986 
Halliwell S.C. 

06/03/86 Dismissal of workers Concluded 

Electrical Trades Union John Perry Lifts C354 of 1986 
Halliwell S.C. 

09/06/86 Dispute over inclement 
weather 

Withdrawn 

Electrical Trades Union S.A. Horton and Co C175 of 1986 
Halliwell S.C. 

06/06/86 Dispute re wage rate Concluded 

Federated Clerks Union Australian Medical 
Locum Service 

C380 of 1986 
Kennedy C. 

— Termination of worker Withdrawn 

Federated Clerks Union Electrolux Pty Ltd 
Sales and Service 
and Another 

C394 of 1986 
Kennedy C. 

Dispute over conditions 
of employment 

Withdrawn 

Federated Engine Drivers' 
Union 

Norman J. Hurll 
and Co and 
Another 

C343 of 1986 
Halliwell S.C. 

09/06/86 Demarcation dispute Withdrawn 

Fire Brigade Union WA Fire Brigade 
Board 

C385 of 1986 
Martin C. 

06/06/86 Industrial action in 
support of worker 

Concluded 

Liquor Industries 
Employees Union 

Proprietors — 
Federal Hotel 

C393 of 1986 
Kennedy C. 

— Harassment of union 
members 

Withdrawn 

Locomotive Engine 
Drivers' Union 

Western Australian 
Government 
Railways 
Commission 

C141 of 1986 
Gregor C. 

14/03/86 Dispute over branch 
coverage 

Concluded 

Maritime Workers Union Fremantle Port 
Authority 

C399 of 1986 
Martin C. 

11/06/86 Appointment of a 
leading hand 

Concluded 

Meat Industry Employees 
Union 

Benmar Holdings 
Pty Ltd 

C287 of 1986 
Gregor C. 

21/05/86 Dispute re the 
classification of an 
establishment at 
Innaloo Shopping 
Centre 

Concluded 

Meat Industry Employees 
Union 

Charlie Carter (1980) 
Pty Ltd 

C269 of 1986 
Gregor C. 

09/05/86 Dispute re hours of 
work 

Concluded 

Meat Industry Employees 
Union 

George Chapman 
Pty Ltd 

C260 of 1986 
Gregor C. 

11/06/86 Dispute re demotion of 
a worker 

Concluded 

Meat Industry Employees 
Union 

Metro Meat Limited 
(Katanning 
Division) 

C317 of 1986 
Gregor C. 

28/05/86 Dispute re stand-downs Concluded 

Miscellaneous Workers' 
Union 

Masters Dairy 
Pty Ltd 

C198 of 1986 
Coleman C. 

21/04/86 Dispute re travelling 
allowance 

Referred 

Operative Plasterers Union Clara Ceilings 
Pty Ltd 

C490 of 1985 
Halliwell S.C. 

24/10/85 
29/10/85 

Ban in support of claim 
for dust money 

Concluded 

Printing and Kindred 
Industries Union 

Government Printer C369 of 1986 
Negus C. 

30/05/86 Bans on machinery Concluded 

Printing and Kindred 
Industries Union 

South West Printing 
and Publishing 
Company 

C346 of 1986 
Negus C. 

03/06/86 
11/06/86 

Industrial bans relating 
to the use of micro 
tech equipment 

Concluded 

Printing and Kindred 
Industries Union 

West Australian 
Newspapers 
Limited 

C239 of 1986 
Negus C. 

16/04/86 
to 

16/06/86 

Dispute re changes in 
roster 

Referred 

Prison Officers' Union Hon Minister for 
Prisons 

C302 of 1986 
Gregor C. 

12/05/86 Dispute re the provision 
of a female prison 
officer during 11.00 
p.m. — 7.00 a.m. shift 

Referred 

Shop, Distributive and 
Allied Employees 
Association 

G.J. Coles and 
Co Ltd 

C356 of 1986 
Salmon C. 

04/06/86 Commencement time for 
night shift workers 

Concluded 

State School Teachers 
Union 

Hon Minister for 
Education 

TC4 of 1986 
Martin C. 

26/03/86 Dispute re seniority 
in transfers 

Concluded 

State School Teachers 
Union 

Hon Minister for 
Education 

TCI of 1985 
Martin C. 

02/04/85 
26/04/85 

Termination of a worker Concluded 

State School Teachers 
Union 

Hon Minister for 
Education 

TC4 of 1985 
Martin C. 

25/06/85 Payment of wages Concluded 

State School Teachers 
Union 

Hon Minister for 
Education 

TC5 of 1986 
Martin C. 

27/05/86 Dispute re sick leave 
entitlements 

Concluded 

State School Teachers 
Union 

Hon Minister for 
Education 

TC6 of 1986 
Martin C. 

27/05/86 Leave entitlements Concluded 

Transport Workers Union Western Australian 
Haulage Terminal 
Pty Ltd 

C282 of 1986 
Coleman C. 

07/05/86 Dispute re dismissal 
of a worker 

Concluded 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 550 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 549 of 1986 is to be filed in the 
Commission. 

WHEREAS an application was made by the Hon 
Ministers for Education and Agriculture in accordance 
with the Industrial Relations Act 1979; and whereas the 
application was heard exparte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 550 of 1986, its accompanying 
statement and this Order on the Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

(2) That an answer to the claim in matter No. 549 
of 1986, lodged with the Commission on 19 June 
1986 shall be lodged with the Commission and a 
copy thereof served on the applicant within 14 days 
from the date upon which the documents mentioned 
in (1) above are served on the Australian Workers' 
Union, West Australian Branch, Industrial Union 
of Workers. 

Dated at Perth this 20th day of June 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 554 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 553 of 1986 is to be filed in the 
Commission. 

WHEREAS an application was made by the Hon 
Minister for Police in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me in Chambers, I, the 
undersigned Chief Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 554 of 1986, its accompanying 
statement and this Order on the Western Australian 
Police Union of Workers. 

(2) That an answer to the claim in matter No. 553 
of 1986, lodged with the Commission on 19 June 
1986 shall be lodged with the Commission and a 
copy thereof served on the applicant within 14 days 
from the date upon which the documents mentioned 
in (1) above are served on the Western Australian 
Police Union of Workers. 

Dated at Perth this 20th day of June 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

(Sgd.) B.J. COLLIER, 
Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 552 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 551 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Western 
Australian Fire Brigades Board in accordance with the 
Industrial Relations Act 1979; and whereas the 
application was heard ex parte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 552 of 1986, its accompanying 
statement and this Order on the West Australian 
Fire Brigade Employees Industrial Union of 
Workers. 

(2) That an answer to the claim in matter No. 551 
of 1986, lodged with the Commission on 19 June 
1986 shaU be lodged with the Commission and a 
copy thereof served on the applicant within 14 days 
from the date upon which the documents mentioned 
in (1) above are served on the West Australian Fire 
Brigade Employees Industrial Union of Workers. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 556 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 555 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Hon 
Minister for Prisons in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me in Chambers, I, the 
undersigned Chief Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 556 of 1986, its accompanying 
statement and this Order on the Western Australian 
Prison Officers' Union of Workers. 

(2) That an answer to the claim in matter No. 555 
of 1986, lodged with the Commission on 19 June 
1986 shall be lodged with the Commission and a 
copy thereof served on the applicant within 14 days 
from the date upon which the documents mentioned 
in (1) above are served on the Western Australian 
Prison Officers' Union of Workers. 

Dated at Perth this 20th day of June 1986. Dated at Perth this 20th day of June 1986. 

[L.S.] 
(Sgd.) B.J. COLLIER, 

Chief Commissioner. [L.S.] 
(Sgd.) B.J. COLLIER, 

Chief Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 558 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 557 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Hon 
Premier of Western Australia in accordance with the 
Industrial Relations Act 1979; and whereas the appli- 
cation was heard exparte before me in Chambers, I, the 
undersigned Chief Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 558 of 1986, its accompanying 
statement and this Order on the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch. 

(2) That an answer to the claim in matter No. 557 
of 1986, lodged with the Commission on 19 June 
1986 shall be lodged with the Commission and a 
copy thereof served on the applicant within 14 days 
from the date upon which the documents mentioned 
in (1) above are served on the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch. 

Dated at Perth this 20th day of June 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 560 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 559 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Hon 
Minister for Transport in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me in Chambers, I, the 
undersigned Chief Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 560 of 1986, its accompanying 
statement and this Order on the Maritime Workers' 
Union of Western Australia, Union of Workers and 
the Merchant Service Guild. 

(2) That an answer to the claim in matter No. 559 
of 1986, lodged with the Commission on 19 June 
1986 shah be lodged with the Commission and a 
copy thereof served on the applicant within 14 days 
from the date upon which the documents mentioned 
in (1) above are served on the Maritime Workers' 
Union of Western Australia, Union of Workers and 
the Merchant Service Guild. 

Dated at Perth this 20th day of June 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 562 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 561 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Hon 
Minister for Works and Water Resources in accordance 
with the Industrial Relations Act 1979; and whereas the 
application was heard ex parte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 562 of 1986, its accompanying 
statement and this Order on the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; Australasian Society 
of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers, Western Australian 
Branch and the Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, Union 
of Workers. 

(2) That an answer to the claim in matter No. 561 
of 1986, lodged with the Commission on 19 June 
1986 shall be lodged with the Commission and a 
copy thereof served on the applicant within 14 days 
from the date upon which the documents mentioned 
in (1) above are served on the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; Australasian Society 
of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers, Western Australian 
Branch and the Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, Union 
of Workers. 

Dated at Perth this 20th day of June 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

[L.S.] 
(Sgd.) B.J. COLLIER, 

Chief Commissioner. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 66 W.A.I.G. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T6 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. T5 of 1986 is to be filed in the 
Commission. 

WHEREAS an application was made by the Honourable 
Minister for Education in accordance with the Industrial 
Relations Act 1979 and whereas I made such enquiries as 
I considered appropriate in the circumstances of the case, 
now, I the undersigned Commissioner of the Western 
Australian Industrial Relations Commission pursuant to 
the powers conferred upon me under the Industrial 
Relations Act 1979 do hereby order and direct: 

(1) That the applicant shall forthwith serve a copy 
of Application Nos. T5 of 1986 and T6 of 1986, their 
accompanying statements and this Order on the 
State School Teachers' Union of Western Australia 
(Incorporated). 

(2) That an answer to the claim in matter No. T5 
of 1986 filed with the Commission on the 13th day 
of June 1986 shall be lodged by the respondent 
thereto with the Commission and a copy thereof 
served on the Honourable Minister for Education 
within seven days from the date upon which the 
documents mentioned in item 1 of this Order are 
served upon the said respondent, namely the State 
School Teachers' Union of Western Australia 
(Incorporated). 

Dated at Perth this 18th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

File No. 686/77. 

TAKE NOTICE that the Commission acting pursuant to 
section 47 of the Industrial Relations Act 1979 intends, 
by order, to cancel the following awards/agreements on 
the grounds that they are defunct. 

Ord River Dam Workers (Dravo P/L) Agreement No. 6 
of 1969. 
Pest Control Industry Award No. 6 of 1976. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the publication of this notice, 
object to the Commission making such order. 

Dated this 23rd day of July 1986. 

(Sgd.) K. SCAPIN, 
[L.S.] Registrar. 

JOINDER/CONCURRENCE 
OF PARTIES — 

Application for — 

"CATERING WORKERS' (FAST FOOD 
OPERATIONS CATERING AND RESTAURANT) 

AGREEMENT 1979". 
Agreement No. 23 of 1979. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by John Geoffrey 
Wilkins and June Wilkins to signify concurrence 
with the Catering Workers' (Fast Food Operations 
Catering and Restaurant) Agreement 1979. 

Decision. 
HAVING read and checked the application, and upon 
being satisfied that the requirements of the above- 
mentioned Act and the regulations made thereunder 
have been complied with, I have this day registered a 
Notice of Concurrence in the abovementioned 
application. 

Dated at Perth this 6th day of June 1986. 

(Sgd.) T. POPE, 
Deputy Registrar. 

No. 591 of 1986. 

NOTICE is given of an application by the Master 
Plumbers' and Mechanical Services Association of 
Western Australia (Union of Employers) under the 
Industrial Relations Act 1979, to substitute a new set of 
rules for the existing registered rules. 

The proposed new rules relating to the qualification of 
persons for membership and the area of the State within 
which the organisation intends to operate are set out 
below. 

3.—Constitution. 
The Association shall comprise an unlimited number 

of persons, firms, companies and corporations who or 
which have been admitted as members in accordance 
with the Rules of the Association. 

4.—Scope and Extent of the Plumbing and Mechanical 
Services Industry. 

Plumbing and Mechanical Services work shall deem to 
be the work and processes as described in the following 
clauses but shall not be limited to or by these clauses. 

Plumbing work or Plumbing trade shall also mean all 
workmanship skills, trades expertise, applicable 
technology and materials currently used or which may in 
the future be used in connection with the design, 
fabrication, installation, commissioning, alteration, 
repair and maintenance of the following services:— 

(a) General plumbing, sanitary water supply 
plumbing, domestic and industrial gas fitting. 

(b) Drainage — storm water sub-soil, trade waste, 
sewer, nuclear waste treatment and disposal. 

(c) Septic Tanks — construction and installation. 
(d) Services embracing water heating, chilled 

water, steam and condensate, high temperature 
hot water, hot water, compressed air, oil, solar 
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heating, condenser water, medical and 
industrial gases, vacuum, soap, sterile-water 
installations and re-circulated water. 

(e) General roof work, including roof and wall 
claddings, gutters, down pipes and flashings. 

(f) Commercial and Industrial Fire Protection. 
(g) Chemical, product, commercial and industrial 

pipe and ductwork instaUations. 
(h) Ventilation, air conditioning and Refrigeration 

installations. 
(i) Laying, altering and/or repair of mains such as 

water, sewer, gas and oil reticulation. 
0) Installation and services to Industrial, 

Hospital, Commercial and Restaurant equip- 
ment (other than electrical services), 

(k) Manufacture, installation and repair of tanks. 
(1) Plumbing work shall be classed as such; 

wherever it is carried out, whether in 
employer's workshops, in any class of building 
or structure; in construction and development 
sites; in mines, ships, barges; oil rigs and 
platforms; in air, space and land vehicles, 

(m) As plumbing work covers such a broad 
spectrum of work and the technological 
changes in materials and methods, this clause 
can only be considered a guide and in no way 
shall limit the scope of the work. 

6. —Membership. 
6.1 Eligibility: Any person, firm, company or 

corporation who, or which is or is usually an employer 
within the meaning of the Industrial Relations Act 1979, 
or a sole trader working in, or in connection with all or 
any facet of the Plumbing Industry described in Rule 4 of 
these Rules, shall be eligible for membership. 

6.2 Classes of Membership: There shall be classes of 
membership of the Association as follows:— 

Ordinary Members 
Country Members 
Industry Members 
Life Members 
Teaching Members 
Retired Members 

all of whom shall, unless the context otherwise requires, 
be included in any reference to "member" wherever 
appearing in these Rules and Constitution. 

6.3 Ordinary Members: Ordinary members of the 
Association shall comprise those individuals, sole 
traders, partnerships, companies, or other legal entities 
carrying on a bona fide plumbing, roofing, gas 
installation, plumbing consulting, draining and/or 
mechanical contracting business and the proprietor/ 
principal/nominee of which shall hold a licence or 
certificate where applicable issued by the appropriate 
statutory authority. 

Such members may be admitted to the Association 
upon the endorsement of the Executive Committee. 

6.4 Country Members: Country members of the 
Association shall comprise those individuals, sole 
traders, partnerships or other legal entities who or which 
meet the criteria for ordinary membership defined in 
Clause 6.3 but whose business is operated outside the 
boundaries of the 26 Perth Metropolitan Regional 
Shires. 

Such members may be admitted to the Association 
upon the endorsement by the Executive Committee. 

6.5 Industry Members: Industry members of the 
Association shall comprise those individuals, sole 
traders, partnerships, companies or other legal entities 
carrying on a bona fide business activity engaged in 
manufacture, distribution and/or servicing of the 
plumbing industry interpreted in its broadest sense, and 
on the endorsement of the Executive Committee, may be 
admitted to the Association as Industry Members. 

Industry members shaU be ineligible to hold office, 
exercise voting rights or display emblems of the 
Association. 

6.6 Life Members: In recognition of faithful services 
rendered to the Association and/or the plumbing 
industry by an ordinary member, a General Meeting may 
elect such a member as a Life Member of the 
Association. 

Every nomination for the appointment of a Life 
Member shall be submitted to the Executive Committee 
in writing and accompanied by not less than three 
testimonials in support of such application. 

Because Life Membership is the highest honour which 
the Association may bestow upon a member, the con- 
ferring of Life Membership shall be restricted to not 
more than one nominee per annum and such nomination 
must be submitted to the Annual General Meeting of 
members each year for approval by that meeting. 

Life Membership shall entail all the privileges and 
rights of ordinary membership of the Association 
without payment of fees, subscriptions, due or levies. 

6.7 Teaching Members: Any person who is an 
approved instructor, teacher or lecturer in the School of 
Plumbing and Sheetmetal of the WA Department of 
Technical and Further Education or any other person 
holding a similar position at any private institution either 
secondary or tertiary in nature, may apply to the 
Association for teacher membership. Every application 
for teacher membership shall include details of the 
qualifications held, and the establishment or establish- 
ments at which tuition is currently being given. 

Upon endorsement by the Executive Committee such 
persons may be admitted to membership as Teaching 
Members. 

Teaching members shall be ineligible to hold office or 
exercise voting rights. 

6.8 Retired Members: For the purposes of this clause a 
Retired Member is a person, sole trader, nominee of a 
company or other legal entity who has sold or otherwise 
relinquished control or has ceased to exercise control of a 
plumbing contracting organisation previously enrolled 
with the Association as an Ordinary Member. An 
application for retired membership must be made in 
writing to the Executive Committee and subject to a 
recommendation from that Committee to the General 
Meeting may be admitted to the Association as a Retired 
Member. 

This matter has been listed for hearing before the Full 
Bench on 26 August 1986. 

A copy of the rules of the organisation and the pro- 
posed alteration may be inspect at my office, 815 Hay 
Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest or desires to object 
to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 9th day of July 1986. 

T. POPE, 
Deputy Registrar. 

No. 619 of 1986. 

NOTICE is given of an application by the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch for an alteration 
to its rule relating to the qualification of persons for 
membership. 
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As far as is material, the proposed alteration would 
read as follows: 

4.—Eligibility for Membership. 
(1) The Union shall consist of an unlimited 

number of persons who are employed or who are 
usually employed in or in connection with any of the 
following industries or callings, within the State of 
Western Australia:— 

(p) The making of aerated waters, fruit juices 
and cordials. 

(t) Persons employed in community health 
work by Aboriginal agencies. 

(u) Child minding centres; day nurseries; pre- 
school centres. 

This matter has been listed for hearing before the Full 
Bench on 2 September 1986. 

A copy of the rules of the organisation and the 
proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest or desires to 
object to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 9th day of July 1986. 

T. POPE, 
Deputy Registrar. 

COAL 3MBUSTRY TRIBUNAL — 
Disputes — matters referred — 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Application No. 5 of 1986. 

Held at Collie on the 28th day of May 1986. 

In the matter of the use by the metal trades unions of the 
"go-bay" constructed at the Chicken Creek Open 
Cut Mine between the Griffin Coal Mining Co Ltd, 
Applicant and the Amalgamated Metal Workers' 
and Shipwrights' Union of Western Australia, 
Respondent. 

Decision of the Tribunal. 
THERE can only be one answer to this claim and the 
Tribunal recognises that. Unfortunately we have not had 
the benefit of the Union view of the matter; but the 
circumstances which have given rise to the dispute are not 
complex and can be shortly stated. Those who are 
responsible for repairing equipment operated by the 
Applicant company at its Chicken Creek mine, which is a 
small operation, are members of metal trades unions, in 
the main the AMWSU. Those who drive or operate the 
equipment in the production mode are members of the 
Miners Union. 

Until recently the point where the equipment was 
taken from the maintenance mode to the production 
mode did not cause any discord in the workplace. 
Apparently in February last, the Union members of the 
Tribunal suggest it was earlier than that, but it matters 
not, there was a dispute between the Miners Union and 
the engineering unions as to when the maintenance mode 
finished and the production mode in effect started. 

The company met with the unions in an endeavour to 
resolve the matter but the matter could not be resolved. 
The company thought that ideally the fuel bay at 

Chicken Creek should be the point where the miners took 
over and the engineers closed the driving of the vehicles, 
but that was not acceptable to the Miners Union. A loose 
working arrangement had existed apparently on those 
lines but as I have said that arrangement came to an end. 
Exactly why it came to an end is not altogether clear to 
me, although it is no secret that relations between the 
miners and the engineers have been far from good of 
recent years. That, as I have said on a number of 
occasions, is not only a matter of great regret to me but 
also to others. 

In all events, the company faced with this conflict 
decided that it should construct a new go-bay not far 
distant from the workshops. It issued an instruction that 
the engineers were to take vehicles which had been 
repaired and maintained to and leave them at the go-bay, 
from which point the miners would take the vehicles on. 
The miners were happy with that arrangement or at least 
prepared to accept it. The engineers were not. They 
apparently met and resolved that they would not comply 
with that instruction unless and until directed by the 
chairman of the Tribunal or the Tribunal itself to do so. 
So it is after one abortive attempt that the Tribunal has 
met to resolve this matter. It is a matter which in my view 
should never have got to the Tribunal. There can really 
be no valid room for argument about it. 

Whatever others might think of it, the matter is now 
no longer a demarcation dispute. The company for 
reasons which seem obvious has decided to put paid to 
the demarcation dispute by constructing a new go-bay 
and directing the engineers to take the vehicles from 
there. That is the company's fundamental right. It is a 
proper exercise of its managerial prerogative. 

The industrial legislation in all parts of this country is 
built on the principle that so long as it does not interfere 
with the physical well-being of its employees, companies 
have the right to manage their operations in the way in 
which they think fit and even they have the right, believe 
it or not, to operate their business inefficiently if they 
wish. Whilst unions have a right to look after the 
interests of their members, that does not extend to taking 
over the management of a company. 

In this case, there is no evidence or even indication that 
the company's proposal in any way will interfere with the 
well-being of its workforce and clearly the company has 
the right to do what it has done. The Tribunal has no 
option but to sanction that action which it does. The 
company's decision is not entirely without precedent, for 
the evidence is that at Muja a separate and distinct go- 
bay from the fuel island was constructed as a result of a 
mutual arrangement initiated by the two unions 
concerned. Thus the company saw fit to follow the same 
course on this occasion. 

I do not think anything more can usefully be said, 
other than to say that it is the Tribunal's view that the 
engineers should drive the vehicles once repaired to the 
go-bay as instructed and a declaration to that effect will 
issue. 

Determination. 
HAVING heard Mr S. J. Kenner on behalf of the Appli- 
cant and there being no appearance on behalf of the 
Respondent, the Tribunal, doth hereby determine:— 

That the Applicant's instruction that its 
employees engaged in the repair and/or 
maintenance of its vehicles at the Chicken Creek 
Open Cut Minesite deliver the vehicles upon com- 
pletion of repairs and/or maintenance therein to the 
"go-bay" at the Chicken Creek Minesite is both a 
lawful and proper direction and is to be complied 
with by the said employees according to its tenor. 

Dated at Collie this 28th day of May 1986. 

(Sgd.) G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 


