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Between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
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Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.L. Fielding. 
The 5th day of September 1986. 

Mr E.M. Heenan Q.C. and with him Mr H.J. Dixon 
(of Counsel) on behalf of the appellant. 

Mr S.R. Edwards (of Counsel) on behalf of the 
respondents. 

Reasons for Decision. 
THE PRESIDENT: This appeal was instituted against 
all the orders of the Commission constituted by Mr 
Commissioner Coleman made on 5 August 1986 in a 
matter Nos. C536 of 1986 comprised in the following: 

(1) That the notices of termination issued by the 
Company on "agreements", "arrangements", 
"deals" or "practices" which have a specified 
period of notice of 30 days shall stand. 

(2) For those matters the subject of "work 
practices", "deals", "arrangements", "agree- 
ments", "exchanges of letters" etc, which have 
been entered into between the Company and Unions 
and which do not specify a period of notice for 
termination, the notice shall have effect save that a 
period of 30 days shall operate for the termination 
of such "work practices", "deals", "arrange- 
ments", "agreements", "exchanges of letters" etc, 
from 1 August 1986 before implementation. 

(3) In the period before which implementation is 
effective (i.e. 30 days up to and including 30 August 
1986) the Commission shall Chair a series of 
Meetings between the Unions (being party to 
Industrial Agreement No. 10 of 1979) and the 
Company to address all matters which the Company 
and the Unions may consider impact upon safe and 
efficient operations and work practices. 

The object of these discussions which the parties 
are required to attend will be to establish safe and 
efficient operations and work practices in the 
context of the Award. 

(4) In the period before which notices of termina- 
tion pursuant to this Order are operative (i.e. for the 
30 days up to and including 30 August 1986) the 
Unions shall give their commitment to establishing a 
moratorium on the imposition of work bans, 
limitations or strikes or any other action calculated 
to interfere with the normal operations of the 
Company. 

(5) If, during the period in which the moratorium 
referred to in (4) above shall operate, an issue not 
being the subject of discussion between the Unions 
and the Company arises which has the potential to 
result in industrial disputation, the Commission 
shall be informed of the matter and shaU as soon as 
is practicable convene a Conference to address the 
issue. The workers shall not resort to industrial 
action during this period. 

(6) In preparation for discussion referred to in (3) 
above before the Commission, the Company and 
the Unions shall each prepare a schedule of ' 'agree- 
ments", "deals", "arrangements" and "practices" 
which either come within the ambit of matters 
affecting the safe and efficient operations of the 
Company on which form part of the "status quo" 
and which need to be addressed in those discussions. 

(7) During the period in which the moratorium on 
industrial action before the notice of termination 
shaU operate (i.e. 30 days up to 30 August 1986) 
existing work practices shall continue (i.e. the 
"Status quo" shall remain). Provided that the 
decision by the Company and conveyed to all staff 
in the memo dated 31 July 1986 and headed "Union 
Representatives" shaU stand. 
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(8) The company shaU make available to Union 
representatives telephone facilities for communica- 
tion with union officials and other representatives. 

(9) The operation of the Checkpoint Boom Gate 
shall be in accordance with the Company's notice to 
all employees dated 1 August 1986. 

(10) The proposed mass meetings organised by 
the Unions and set down for Tuesday 5 August 1986 
and Wednesday 6 August 1986 shall not commence 
until 10 minutes after the beginning of the normal 
lunch break set down for the majority of workers. 

However, attendance at the meeting on 5 August 
1986 shall not incur the penalty of loss of pay for the 
preceding Public Holiday where there is an 
immediate return to work. Should the meeting 
extend beyond the period of the normal lunch break 
and there is an immediate return to work in 
accordance with the moratorium on industrial 
action, no loss of pay shall apply with respect to the 
Public Holiday. 

However, such time as is lost from the normal 
working day shall be deducted from the employees' 
pay. 

The learned Commissioner amended the above order 
on 11 August 1986 so as to indicate that it was issued 
pursuant to the powers conferred upon the Western 
Australian Industrial Relations Commission pursuant to 
section 32 of the Industrial Relations Act 1979. 

To the extent that the order constitutes a finding which 
did not finally decide, declare or dispose of the matter to 
which the conference referred to in the preamble related, 
it is, in my opinion, a matter of such importance that in 
the public interest an appeal should lie. The grounds for 
that opinion are that the terms of the order have an effect 
upon employment and the conduct of industrial relations 
in an industry of considerable importance to the 
economy of the State and the issues which are involved 
raise matters of considerable significance to the day to 
day work of the Commission. In any event the grounds 
of appeal raise questions which relate to the extent of the 
jurisdiction of the Commission to make such orders in 
respect of which matters an appeal lies. 

For the determination of the appeal it is sufficient to 
have regard for the circumstances as they are described in 
the preamble to the order. 

As is evident some of the commands contained in the 
order were directed to the unions which constitute the 
respondents to this appeal. More particularly however 
the order sought to bring constraints in a variety of ways 
upon the appellant, for example the directives contained 
in paragraph (2) which recognised the effect of notices 
intending to terminate forthwith other agreements etc 
but imposing a period of 30 days before they came into 
effect; in paragraph (7) which required that existing work 
practices continue during the period up to 30 August 
1986; and in paragraph (10) which purported to impose 
an obligation upon the appellant in relation to payment 
in respect of a public holiday without incurring a penalty. 

The grounds of appeal allege that the Commissioner 
lacked jurisdiction to make the order there being no 
power under the Act to do so and for other reasons. I 
reproduce only ground 1 at this point: 

1. The learned Commissioner lacked jurisdiction 
to make the Orders made by him, there being no 
power under the Industrial Relations Act 1979 ("the 
Act"), as amended, to make any such Orders in the 
absence of a formal hearing, the learned 
Commissioner having already determined that all 
attempts to settle the matter by conciliation under 
section 44 of the Act had been exhausted. 

In essence the case for the appellant was argued upon 
the basis that the Commissioner was exercising a 
function provided for under section 44 and had no power 
to make orders pursuant to section 32. It is contended 
that there are no arbitral powers which may be exercised 

at a section 44 conference unless the conference is con- 
cluded without agreement and resort is had to subsection 
(9) and also no objection is sustained to that particular 
Commissioner exercising aribtral power under 
subsection (11). Ordinarily, the only powers available in 
the course of a section 44 conference are those provided 
by subsection (6). It is further contended that the powers 
conferred by section 32 and in particular those under 
subsection (3) (c) are only available if a matter has been 
"referred" pursuant to section 29 and not otherwise and 
then only in aid of the conciliation function. 

The appellant asserted that the time for conciliation 
had passed in the present case. It relied upon what was 
contained in the fifth paragraph of the preamble to the 
order, that is the perception that "all attempts have been 
exhausted to settle the matter by conciliation . . .". For 
the respondents it was contended that, notwithstanding 
what was contained in the preamble to the order, when 
the terms of the order are properly construed and read as 
a whole it is apparent that the Commission intended to 
try and resolve the matter by conciliation. The order was 
for a limited period of time during which the parties were 
required to do certain things to promote discussion and 
negotiation. Furthermore it was plainly recognised that 
the matter was of great importance and it was necessary 
to keep industrial relationships under control. 

Directives contained in the order which attempt to 
retain the status quo and impose a moratorium on bans 
or strikes appear to be designed to enable meetings to be 
convened between parties in disputation. The object of 
discussion at such meetings is expressly to establish safe 
and efficient operations and work practices in the 
context of an award. To that extent the Commission may 
be said to have attempted what is required to be done in 
section 32 (2) that is "to assist the parties to reach an 
agreement on terms for the resolution of the matter". 
Whether the directives were or were not within power, 
the Commissioner's evident purpose was conciliation 
although what was said in the recital would suggest that it 
was likely to be unavailing. 

The respondent organisations opposed the appeal on a 
number of other grounds. Firstly the order is said to be a 
finding within the meaning of the Act and there is no 
ground for holding that an appeal should lie. I have 
already expressed my view upon that matter. The 
respondents further contend that the directives contain- 
ed in the order were within the power and authority of 
the Commissioner, in particular it is submitted that the 
powers conferred on the Commission pursuant to section 
32 (3) are available and may be exercised by the 
Commission however constituted whenever proceedings 
relating to an industrial matter have not been arbitrated 
to a conclusion. 

Accordingly the fundamental matter to be resolved in 
this appeal is whether the Commission constituted by a 
Commissioner who was conducting a compulsory con- 
ference pursuant to section 44 was empowered to issue an 
order pursuant to section 32. 

It is documented in the recital that a matter of serious 
industrial consequence was brought before the 
Commission pursuant to section 44 which is intended to 
provide an expeditious means of obtaining the 
attendance of interested persons and of providing 
assistance to parties with a view to settling matters by 
agreement. Ultimately the section provides the oppor- 
tunity for arbitration in relation to industrial matters not 
settled and the circumstances of that are set out in 
subsections (9), (10) and (11). The power to summons 
persons to attend a conference may only be exercised by 
the Commission on its own motion where industrial 
action has occurred or in the opinion of the Commission 
is likely to occur. Even in that situation the powers which 
a Commissioner may exercise under section 44 are 
limited to those matters set out as follows: 

(6) The Commission may, at or in relation to a 
conference under this section, make such 
suggestions and give such directions as it considers 
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appropriate and, without limiting the generality of 
the foregoing may — 

(a) direct the parties or any of them to confer 
with one another or with any other person 
and without a chairman or with the 
Registrar or a Deputy Registrar as 
chairman; 

(b) direct that disclosure of any matter 
discussed at the conference be limited in 
such manner as the Commission may 
specify; and 

(c) exercise such of the powers of the 
Commission referred to in section 27 (1) as 
the Commission considers appropriate. 

In earlier times it was not uncommon for a 
Commissioner conducting a compulsory conference to 
exercise coercive powers which at that time were 
conferred upon the Commission by section 45 in relation 
to matters where industrial action had occurred or was 
likely to occur. I am not aware that authority to do so 
was ever challenged as a matter of jurisdiction. That 
section was repealed by amending Act 94 of 1984 which 
also recast the objects of the Act to provide:— 

(b) to encourage, and provide means for, 
conciliation with a view to amicable agreement, 
thereby preventing and settling industrial 
disputes; 

(c) to provide means for preventing and settling 
industrial disputes not resolved by amicable 
agreement, including threatened, impending 
and probable industrial disputes, with the 
maximum of expedition and the minimum of 
legal form and technicality; 

At the same time section 32 was enacted and it 
provides in part: 

(1) Where an industrial matter has been referred 
to the Commission the Commission shall, unless it is 
satisfied that the resolution of the matter would not 
be assisted by so doing, endeavour to resolve the 
matter by conciliation. 

(2) In endeavouring to resolve an industrial 
matter by conciliation the Commission shall do all 
such things as appear to it to be right and proper to 
assist the parties to reach an agreement on terms for 
the resolution of the matter. 

(3) Without limiting the generality of subsection 
(2) the Commission, may for the purposes of that 
subsection — 

(a) arrange conferences of the parties or their 
representatives presided over by the 
Commission; 

(b) arrange for the parties or their representa- 
tives to confer among themselves at a con- 
ference at which the Commission is not 
present; 

(c) give such directions and make such orders 
as will in the opinion of the 
Commission — 

(i) prevent the deterioration of 
industrial relations in respect of the 
matter until conciliation or arbitra- 
tion has resolved the matter; 

(ii) enable conciliation or arbitration to 
resolve the matter; or 

(iii) encourage the parties to exchange 
or divulge attitudes or information 
which in the opinion of the Com- 
mission would assist in the resolu- 
tion of the matter; 

(d) give any direction or make any order or 
declaration which the Commission is 
otherwise authorised to give or make 
under this Act. 

In my view the repeal of section 45 coupled with the 
enactment of section 32, which deals with the reference 

of industrial matters for conciliation, together with the 
altered objects of the Act, convey a legislative intention 
to provide the means for dealing with the cause rather 
than the result of industrial conflict and underlines the 
desirability of resolving matters by arbitration only 
where conciliation has failed. If it be necessary that 
intention may be confirmed by reference to the report of 
the second reading speech in support of the amending 
Bin (see Hansard, Thursday 18 October 1984, p. 2653). 
The repeal of section 45 in particular indicated an 
intention to eschew the making of orders having a 
coercive effect except in circumstances which are set 
forth in the provisions of the Act such as those described 
in aid of conciliation. Contravention or failure to comply 
with a direction, order or declaration made or given 
under section 32 are matters which are enforceable under 
section 84A whereas only in respect of a contravention or 
failure to comply with a summons to attend a conference 
do enforcement proceedings lie from orders made under 
section 44, which are otherwise limited to doing those 
things which are referred to in subsection (6) and doing 
them "at or in relation to a conference". This appeal is 
not concerned with an order made in the exercise of any 
of such powers which, in the generality are confined to 
making suggestions and giving directions and are other- 
wise related to the exercise of the powers referred to in 
section 27 (1). The latter are generally available to 
facilitate the conduct of proceedings before the Commis- 
sion including the power to refer matters to the Commis- 
sion as otherwise constituted by virtue of paragraphs (t) 
and (u). It is quite apparent that the order under appeal 
contains directives which go beyond the matters referred 
to in subsection (6) (a) and (b), and the learned 
Commissioner did not invoke section 27 (1). The order 
was issued pursuant to the powers vested in the 
Commission by section 32. 

In addition to the submission that attempts to settle 
the matter by conciliation had been exhausted, the 
appellant's argument in support of ground 1 is that none 
of the section 32 powers were available to be exercised in 
the circumstances. That submission relies upon 
propositions which have already been referred to relating 
to the limitations and the conditions of exercise of the 
powers conferred by section 44 and also to the specific 
nature of the powers conferred pursuant to section 32. 
Moreover the appeUant contends that there is a clear 
distinction between proceedings commenced under 
section 32 which provides a specific route to the 
conciliation and arbitration process as compared with 
that which the Commission may do when conducting a 
section 44 conference. 

In my view the purpose of constituting the Commis- 
sion with power to summon persons and convene com- 
pulsory conferences is part of a conciliatory process and 
before the Act was amended section 42, which imposed a 
duty on the parties to endeavour to resolve matters 
amicably, and section 43, which required the 
Commission to settle matters by conciliation, were 
regarded as being integrated with the function of the 
Commission under section 44. In the Chief Secretary for 
the State of Western Australia v. Prison Officers Union 
of Workers 61 WAIG 1911, Kennedy J. at 1914 made this 
observation: 

The relationship between (sub)section 44 and 45 is 
not readily apparent. It appears, on the face of it, 
that where, for example, industrial action has 
occurred, a Commissioner may preside over a com- 
pulsory conference under section 44 and then deter- 
mine the matter pursuant to his powers under 
section 45 (1) (a) (ii) without any party having the 
opportunity to exercise his rights under the pro- 
visions of subsection (11) of section 44. It is not 
however, necessary to consider this aspect of the 
matter in these proceedings. 

The amendments to the Act left section 44 virtually 
unchanged and this appeal raises the question of the 
relationship between section 44 and section 32 in respect 
of the power of a Commissioner presiding over a 
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compulsory conference to exercise the powers vested in 
the Commission pursuant to section 32. 

The opening words "Where an industrial matter has 
been referred" establish the basis on which the powers 
vested in the Commission pursuant to section 32 may be 
exercised. The appellant contends that the meaning of 
those words derives from section 29, which provides for 
those by whom matters may be referred, and section 29A 
which requires that the nature of the relief sought is to be 
specified. The respondents submit that the words 
"referred to the Commission pursuant to section 29" 
which arc contained in section 29A indicate that there are 
other ways in which matters may be referred to the 
Commission. Be that as it may, a matter to which section 
32 relates is one which gives rise to an obligatory 
endeavour to achieve resolution by conciliation and it is 
necessarily a matter which is ultimately capable of being 
decided by arbitration pursuant to section 32 (6) which 
provides:— 

(6) Where the Commission does not endeavour to 
resolve a matter by conciliation or, having 
endeavoured to do so — 

(a) is satisfied that further resort to 
conciliation would be unavailing; or 

(b) is requested by all the parties to the pro- 
ceedings to decide the matter by 
arbitration, 

the Commission may decide the matter by 
arbitration. 

In contrast section 44 provides a procedure to achieve 
settlement by agreement which is initiated by application 
requiring the Commission to summon persons to attend 
at a conference. Attendance is compulsory and 
discussion provides the opportunity for amicable settle- 
ment. The matter which is in dispute need not be an 
industrial matter and no question of arbitration arises in 
respect of an industrial matter unless at the end of the 
conference procedure it remains unsettled and the 
Commission is constituted to hear and determine the 
matter. In the meantime if the matter is an industrial 
matter, the general authority derived from section 23 
enables the Commission to deal with it as the Act 
provides and subsection (6) sets forth the powers which 
may be exercised. 

The provisions of section 32 when compared with 
those of section 44 indicate a more than superficial 
difference between a matter which is "referred to the 
Commission" and a matter of which the Commission 
may be seized under and pursuant to the conference 
provisions of section 44. It is not a distinction which the 
Commission has scrupulously observed and I think the 
reason for that owes something to the historical context 
in which, before its repeal, section 45 enabled the 
Commission to make appropriate orders while acting 
pursuant'to the compulsory conference provisions. This 
was particularly useful where the conference procedure 
was invoked on the motion of the Commission. 

The order under appeal was made in an atmosphere 
charged with concern as to the implications of industrial 
strife and it was the evident intention to provide the 
means for negotiating on matters in dispute. Neverthe- 
less the appellant's arguments in support of ground 1 
have shown convincingly that section 32 and section 44 
provide for different procedures and the Commission as 
constituted for the purposes of section 44 had no 
authority to exercise the statutory powers conferred by 
section 32. These are the reasons which led me to decide 
that the Full Bench should uphold the appeal and quash 
the order. 

THE SENIOR COMMISSIONER: I have the misfor- 
tune to disagree with the reasons of the President and Mr 
Commissioner Fielding and the short reasons to follow 
set out the basis from which my disagreement arises. 

Section 44 of the Act was the original vehicle used to 
commence the proceedings and subsection (6) provides 
inter alia: 

The Commission may, at or in relation to a 
conference under this section, make such 
suggestions and give such directions as it considers 
appropriate and, . . . 

(a) ... 
(b) ... 
(c) ... 

Subsection (9) provides that: 
. . . any question, dispute, or disagreement . . . 

(that) has not been settled by agreement between all 
of the parties, the Commission may hear and 
determine that question, dispute, or disagreement 

It is plain from the order of Coleman C., page 3 
paragraph (3), that whilst some issues were not capable 
of resolution by conciliation others remained which 
further conciliation might remedy and he proposed to 
chair meetings for that purpose. 

It was apparently vital for the prevention of further 
deterioration of the industrial dispute that in order to 
further conciliate, the parties respective positions before 
the dispute erupted be preserved in part, to permit the 
Commission to conciliate further on some of the issues 
specified in the order at paragraphs (2) and (3). 

It is plain from the order in paragraphs (1) and (2) of 
page 2 and paragraphs (7) and (9) on pages 4 and 5 
respectively proposals of the respondent were endorsed 
by the Commission to the extent shown in the order. 

Coleman C. had at that point some issues upon which 
arbitration was required and other issues mentioned in 
his order which required further conciliation at a later 
but specified time. 

Section 32 of the Act commences with the words — 
(1) Where an industrial matter has been referred 

to the Commission the Commission shall. . . resolve 
the matter by conciliation. 

There were industrial matters referred to the Commis- 
sion by means of the application for conference made 
pursuant to section 44 of the Act and upon which further 
hope for conciliation then remained in the opinion of 
Coleman C. 

Coleman C. used the powers contained in section 32 
(3) (c) (i) and (ii) to order a hold on the position until 
further conciliation could take place before him and this 
action, on the plain words of section 32, was open to 
him. 

However, if the appellant's argument is right, it would 
have the effect that the power to summons persons to 
attend a conference, which exists in and only in section 
44 of the Act, would make it impossible to later use the 
conciliation powers contained in section 32 (3) (c) to 
order temporarily a hold or status quo position to permit 
conciliation to proceed. 

Further, parties may then be required to apply 
pursuant to sections 29 and 29A in order that the 
Commission have access to section 32 (3) (c) powers but, 
as there is no power to summons union officials and 
employer representatives or anybody else under those 
sections, a strike or lockout could continue with great 
damage to the public. The Commission could be unable 
to produce a result by summons to a conference under 
section 44 because if it did so the powers in section 32 (3) 
(c) are said to be beyond its reach. I find such a view of 
the Act read as a whole untenable especially when one 
contemplates that the hundreds of disputes notified 
pursuant to section 44 each year would require other 
means to resolve them, not presently contained in the 
Act. 

COMMISSIONER FIELDING: The appellant mines 
and processes iron ore in the Pilbara region of this State. 
On or about 31 July last it notified its workforce in 
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writing that since February "our overall performance 
has been abysmal" and that it intended to bring to an end 
"over 200 restrictive work practices" which it regarded 
as undesirable and unjustifiable. By the notice the 
appellant sought immediate assurances from the work- 
force that those "restrictive work practices" would be 
removed and not be re-imposed. This notice also 
stipulated that ' 'management decisions will be made by 
management". Furthermore, it indicated that "any 
previous arrangements, understandings and expectations 
that such matters may need endorsement of unions 
before implementation shall have no further effect". 

Not surprisingly the respondent and others repre- 
senting a considerable proportion of the workforce, 
objected. The Respondent made application to the 
Commission for a conference on the grounds that 
"serious industrial disputes are likely with recent 
decisions of the new management representatives in 
abrogating agreements of long standing". In furtherance 
of that application, the Commission constituted by 
Coleman C. in purported exercise of the powers given to 
the Commission by section 44 of the Industrial Relations 
Act, convened a conference of the parties on 4 August. 
Section 44 of the Act relevantly provides as follows:— 

(1) Subject to this section, the Commission con- 
stituted by a Commissioner may summon any 
person to attend, at a time and place specified in the 
summons, at a conference before the Commission. 

(2) . . . 
(3) . . . 
(4) (Repealed). 
(5) . . . 
(6) The Commission may, at or in relation to a 

conference under this section, make such 
suggestions and give such directions as it considers 
appropriate and, without limiting the generality of 
the foregoing may — 

(a) direct the parties or any of them to confer 
with one another or with any other person 
and without a chairman or with the 
Registrar or a Deputy Registrar as 
chairman; 

(b) direct that disclosure of any matter dis- 
cussed at the conference be limited in such 
manner as the Commission may specify; 
and 

(c) exercise such of the powers of the 
Commission referred to in section 27 (1) as 
the Commission considers appropriate. 

(7) . . . 
(8) . . . 
(9) Where at the conclusion of a conference held 

in accordance with this section any question, 
dispute, or disagreement in relation to an industrial 
matter has not been settled by agreement between all 
of the parties, the Commission may hear and deter- 
mine that question, dispute, or disagreement and 
may make an order binding only the parties in 
relation to whom the matter has not been so settled. 

(10) . . . 
(11) . . . 
(12) . . . 
(13) . . . 

No agreement was reached at the conference. In conse- 
quence the Commissioner in purported exercise of the 
powers given the Commission under the Act issued an 
order in the following terms;— 

Order. 
WHEREAS a conference convened pursuant to 

section 44 of the Industrial Relations Act 1979 
between Robe River Iron Associates (the Company) 
and the Unions being parties to the Industrial 
Agreement No. 10 of 1979 was held in Perth on 4 
August 1986; whereas the Commission was 

informed by the Union representatives that serious 
industrial disputes are likely with recent decisions of 
the Company to terminate long standing Agree- 
ments forthwith or where required by the expiry of 
30 days' notice of termination; and whereas detailed 
discussion before the Commission included the 
Company's advice as to a number of initiatives 
already taken or proposed to be taken to re-establish 
a safe and efficient operation and the Unions' 
appreciation of the factors presently confronting the 
iron ore industry in general and the Company's 
operation in particular; and whereas having listened 
to the Unions and to the Company the Commission 
expressed concern on: 

— the likelihood (sic) of a deterioration in the 
industrial relationship between the parties 
should the present circumstances 
continue; 

— the impact that industrial confrontation 
will have on the economy of the State; and 

— the need to establish safe and efficient 
work practices within context of arrange- 
ments which recognise the rights and 
responsibilities of the parties; 

and whereas the Commission perceives that all 
attempts have been exhausted to settle the matter by 
conciliation and that the position will deteriorate 
unless restraint is exercised by the parties; now 
therefore, I, the undersigned Commissioner of the 
Western Australian Industrial Relations 
Commission, pursuant to the powers vested in me 
by the Act do hereby order — 

(1) That the notices of termination issued by 
the Company on "agreements", "arrange- 
ments", "deals" or "practices" which have a 
specified period of notice of 30 days shall 
stand. 

(2) For those matters the subject of "work 
practices", "deals (sic), "arrangements", 
"agreements", "exchanges of letters" etc, 
which have been entered into between the 
Company and Unions and which do not specify 
a period of notice for termination, the notice 
shall have effect save that a period of 30 days 
shall operate for the termination of such "work 
practices", "deals", "arrangements", 
"agreements", "exchanges of letters" etc, 
from 1 August 1986 before implementation. 

(3) In the period before which implementa- 
tion is effective (i.e. 30 days up to and including 
30 August 1986) the Commission shall Chair a 
series of Meetings between the Unions (being 
party to Industrial Agreement No. 10 of 1979) 
and the Company to address all matters which 
the Company and the Unions may consider 
impact upon safe and efficient operations and 
work practices. 

The object of these discussions which the 
parties are required to attend will be to establish 
safe and efficient operations and work 
practices in the context of the Award. 

(4) In the period before which notices of 
termination pursuant to this Order are opera- 
tive (i.e. for the 30 days up to and including 30 
August 1986) the Unions shall give their 
commitment to establishing a moratorium on 
the imposition of work bans, limitations or 
strikes or any other action calculated to 
interfere with the normal operations of the 
Company. 

(5) If, during the period in which the 
moratorium referred to in (4) above shall 
operate, an issue not being the subject of 
discussion between the Unions and the 
Company arises which (sic) has the potential to 
result in industrial disputation, the 
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Commission shall be informed of the matter 
and shall as soon as is practicable convene a 
Conference to address the issue. The workers 
shall not resort to industrial action during this 
period. 

(6) In preparation for discussion referred to 
in (3) above before the Commission, the 
Company and the Unions shall each prepare a 
schedule of "agreements", "deals", "arrange- 
ments" and "practices" which either come 
within the ambit of matters affecting the safe 
and efficient operations of the Company or 
which form part of the "status quo" and which 
need to be addressed in those discussions. 

(7) During the period in which the 
moratorium on industrial action before the 
notice of termination shall operate (i.e. 30 days 
up to 30 August 1986) existing work practices 
shall continue [i.e. the "Status quo" (sic) shall 
remain]. Provided that the decision by the 
Company and conveyed to all staff in the memo 
dated 31 July 1986 and headed "Union Repre- 
sentatives" shall stand. 

(8) The Company shall make available to 
Union representatives telephone facilities for 
communication with union officials and other 
representatives. 

(9) The operation of the Checkpoint Boom 
Gate shall be in accordance with the 
Company's notice to all employees dated 1 
August 1986. 

(10) The proposed mass meetings organised 
by the Unions and set down for Tuesday 5 
August 1986 and Wednesday 6 August 1986 
shall not commence until 10 minutes after the 
beginning of the normal lunch break set down 
for the majority of workers. 

However, attendance at the meeting on 5 
August 1986 shall not incur the penalty of loss 
of pay for the preceding Public Holiday where 
there is an immediate return to work. Should 
the meeting extend beyond the period of the 
normal lunch break and there is an immediate 
return to work in accordance with the 
moratorium on industrial action, no loss of pay 
shall apply with respect to the Public Holiday. 

However, such time as is lost from the 
normal working day shall be deducted from the 
employees' pay. 

Subsequently, on 11 August, patently in exercise of the 
powers given the Commission under subsection 27 (1) 
(m) although expressed to be an exercise of the powers 
vested under section 32 of the Act, the Commissioner 
amended the Order to indicate that it was made 
' 'pursuant to section 32 of the Act'' as he had apparently 
verbally indicated at the time when it was made. 

Section 32 of the Act so far as is material provides as 
follows:— 

(1) Where an industrial matter has been referred 
to the Commission the Commission shall, unless it is 
satisfied that the resolution of the matter would not 
be assisted by so doing, endeavour to resolve the 
matter by conciliation. 

(2) In endeavouring to resolve an industrial 
matter by conciliation the Commission shall do all 
such things as appear to it to be right and proper to 
assist the parties to reach an agreement on terms for 
the resolution of the matter. 

(3) Without limiting the generality of subsection 
(2) the Commission may, for the purposes of that 
subsection — 

(a) arrange conferences of the parties or their 
representatives presided over by the 
Commission; 

(b) arrange for the parties or their representa- 
tives to confer among themselves at a con- 
ference at which the Commission is not 
present; 

(c) give such directions and make such orders 
as will in the opinion of the Commission— 

(i) prevent the deterioration of 
industrial relations in respect of the 
matter until conciliation or 
arbitration has resolved the matter; 

(ii) enable conciliation or arbitration to 
resolve the matter; or 

(iii) encourage the parties to exchange 
or divulge attitudes or information 
which in the opinion of the Com- 
mission would assist in the resolu- 
tion of the matter; 

(d) give any direction or make any order or 
declaration which the Commission is 
otherwise authorised to give or make 
under this Act. 

(4) . . . 
(5) . . . 
(6) Where the Commission does not endeavour to 

resolve a matter by conciliation or, having 
endeavoured to do so — 

(a) is satisfied that further resort to 
conciliation would be unavailing; or 

(b) is requested by all the parties to the pro- 
ceedings to decide the matter by 
arbitration, 

the Commission may decide the matter by 
arbitration. 

(7) . . . 
The appellant by these proceedings appeals against the 

order made on the occasion of the conference. It does so 
principally on four grounds. Firstly, it contends that the 
order was not authorised by section 32 of the Act because 
it was made in the course of a compulsory conference 
convened under section 44 of the Act. In that event, the 
contention is that the Commission's powers were limited 
to those specified in subsection 44 (6) of the Act. 
Secondly, even if the powers given the Commission by 
section 32 were applicable to a conference convened 
under section 44, they are to be used for the purposes of 
resolving an industrial matter by conciliation. The 
Commissioner having predicated his order on the basis 
that all attempts to settle the matter by conciliation had 
been "exhausted" could not then rely on the provisions 
of subsections 32 (2) and 32 (3) of the Act. Thirdly, the 
order in many respects, if not in every respect, dealt with 
matters of managerial prerogative which, consistently 
with the decision of the High Court in the Federated 
Clerks' Union of Australia v. Victorian Employers' 
Federation and Others (1984) 58 ALJR475, could not be 
regarded as industrial matters and thus were not matters 
within the Commission's jurisdiction. Finally, it was 
argued that the order was couched in uncertain terms and 
ought therefore to be struck down. 

The respondent joined issue with the appellant on each 
point of its challenge. For the respondent it was argued 
that section 32 had general application to all conciliatory 
proceedings before the Commission irrespective of 
whether they were launched by way of an application for 
a compulsory conference under section 44 or by an 
originating application for arbitral relief pursuant to 
section 29. The respondent conceded that section 32 was 
somewhat vague as to its relationship to other parts of 
the Act, but it was clear from the speech of the Minister 
in the Legislative Council on the occasion of moving the 
Bill which led inter alia to the repeal and re-enactment of 
section 32, the amendment of section 44 and the repeal of 
section 45, that Parliament intended section 32 to 
provide for the making of "conciliatory orders" at large. 
The respondent does not accept that the Commissioner 
had concluded the conciliatory process; rather the terms 
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of his order were such as to be a clear indication that he 
had further conciliatory action in mind. In those circum- 
stances the orders were of the kind envisaged and 
authorised by section 32 of the Act. Further, the 
respondents contend that the definition of "industrial 
matter" should be considered broadly and thus all of the 
matters the subject of the Commission's orders were 
matters which fell within the concept of an industrial 
matter as defined. Finally, on the question of the order's 
uncertainty, the respondent submitted that regard 
should be had to the nature of the person to whom the 
order was directed and that being so, the appellant could 
not say it did not understand the import of its terms. 

The proceedings raised a threshold question: whether 
the Commission's order was one which gave rise to an 
absolute right of appeal rather than one conditioned by 
the need to obtain leave. The Act gives a right of appeal 
to the Full Bench from "any decision" of the 
Commission but it is a right expressed to be subject to 
provisions of section 49. A "decision" is defined by 
section 7 of the Act to include an "award, order, 
declaration or finding". A "finding" is defined by the 
same section to mean "a decision, determination or 
ruling made in the course of proceedings that does not 
finally decide, determine or dispose of the matter to 
which the proceedings relate". In the case of a 
"finding", subsection 49 (2a) provides that an appeal 
does not lie unless "in the opinion of the Full Bench, the 
matter is of such importance that, in the public interest, 
an appeal should lie". In my view, the Commission's 
order is in the nature of a "finding". By its tenor it was 
interlocutory and akin to the order considered by the 
Industrial Appeal Court in the Chief Secretary for the 
State of Western Australia v. Western Australian Prison 
Officers' Union of Workers (1981) 61 WAIG 1911 to be 
in the nature of a finding. The order reviewed in that case 
required inter alia, members of the Prison Officers' 
Union to resume duty and gave them certain leave entitle- 
ments. In respect of that order, Kennedy J. observed at 
p. 1914 that the order "was not, and did not support the 
final determination of the rights of the parties". I would 
have thought that the same could be said of the order 
now in question even though it was not expressed to 
remain in force until further order with liberty to apply to 
vary or discharge at short notice, as was the Prison 
Officers' order [see too: Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth v. Swan Portland Cement Ltd (1985) 65 WAIG 
2037]. The order in part operated for a fixed period, not 
indefinitely, and thereafter the Commission by its order 
envisaged further involvement in the matter. In any 
event, the matter clearly raises a matter of public interest. 
Where as here, there is an arguable allegation that the 
Commission has exceeded its jurisdiction, it is obviously 
in the public interest that such a matter be resolved 
before the Commission takes any further steps in the 
matter [see: Lloyd Timber Mills Ltd v. the Federated 
Clerks Union (1954) 79 CAR 87, 91]. Although the order 
is of limited duration as the respondent suggests, it 
nonetheless has serious consequences for the applicant in 
its ability to conduct its operations during the currency of 
the order. Moreover, the appeal brings in to question 
established practices and procedures of the Commission 
which have been the cornerstone of its dispute settling 
facilities. That in my opinion unquestionably raises a 
matter of public interest. 

The appeal also brought into question the import of 
subsection 49 (4) of the Act which by subparagraph (4) 
(a) provides that in the case of an appeal from a 
direction, order or declaration given or made under 
section 32, the appeal shall be heard and determined "on 
the circumstances set out in the preamble prefacing that 
direction, order or declaration". On the hearing of the 
appeal the appellant sought to tender documents which 
were apparently given to the Commissioner but which 
were not mentioned in the preamble to the order. 
Obviously, if as the appellant contends, the order was 
not validly made under section 32 it is not an order 

"made under section 32" for the purposes of subsection 
49 (4) (a) and thus the limitations concerning the 
preamble would not apply. The material sought to be 
tendered was raised in proceedings before the 
Commission and I would have thought therefore 
admissable on this occasion. However, in the view I take 
of this appeal the question is of no moment. 

In my view, the various sections of the Act under 
review in this appeal interact in the way in which Mr 
Heenan, for the appellant, suggests. There are relevantly 
two separate and distinct parts to the Commission's 
jurisdiction. It has a conciliatory function and an arbitral 
function. The Act following the changes made by the 
Acts Amendment and Repeal (Industrial Relations) Act 
(No. 2) 1984 expressly encourages industrial disputants 
to settle their differences by conciliation. Furthermore, 
by subsection 32 (1) it commands the Commission to 
endeavour wherever possible to settle disputes which 
come before it in the same manner. This is to be con- 
trasted with the predecessor to the Industrial Relations 
Act, the Industrial Arbitration Act 1912, which as 
originally enacted was designed to facilitate the 
"Settlement of Industrial Disputes by Arbitration". 

The Industrial Relations Act clearly recognises that the 
arbitral and conciliatory processes are separate and 
distinct. There could not be a clearer expression of that 
intent than is to be found in subsection 32 (6). Likewise, 
subsections 44 (9) and 44 (10) of the Act contemplate that 
the hearing and determination which follows a 
conference where the parties cannot reach agreement is a 
separate and distinct process from the conference 
proceedings [c.f. In re Heffernan (a Member of the 
Conciliation and Arbitration Commission) and others; 
Ex parte Leo Burnett Pty Ltd (1979) 53 ALJR 63]. 

This distinction is important in the present context. 
The powers given the Commission under subsections 32 
(2) and 32 (3) are expressly limited in their use to 
"endeavouring to resolve an industrial matter by 
conciliation". They are thus only available in the 
conciliation process and once having concluded its 
endeavours to resolve by conciliation its right to use 
those powers under those subsections is lost. Indeed 
neither party to the present proceedings questioned that. 
In my view the conciliation process once begun is ended 
for these purposes when the Commission resolves "that 
further resort to conciliation would be unavailing". 
When that point is reached the Commission does not any 
longer have authority to use the powers mentioned in 
subsections 32 (2) and 32 (3). 

In the present case the Commissioner in the preamble 
to his order noted "that all attempts have been exhausted 
to settle the matter by conciliation". I accept that is 
prima facie tantamount to an indication that "further 
resort to conciliation would be unavailing" and that 
endeavours to resolve the matter by conciliation had 
been concluded. But the terms of the order somewhat 
belie that part of the preamble for they clearly envisage 
further conferences to resolve the matter. Indeed, 
interestingly the Commissioner orders himself to hold 
such conferences. Although it has to be acknowledged 
that the terms of the preamble are somewhat conflicting 
in this respect, I do not think it is reading too much into 
the order to interpret it as an indication that he has not 
finally concluded his efforts to resolve the matter by 
conciliation. The order by clause (3) clearly contemplates 
that the Commission would chair a series of meetings 
between the parties "to address all matters which the 
Company and the Unions may consider impact upon safe 
and efficient work practices". The object of those 
meetings was to establish "safe and efficient operations 
and work practices in the context of the award". 
Furthermore, by subclause (5) the order commanded, at 
least by implication, either or both of the parties to 
inform the Commission of the potential for further 
discord so that it could "as soon as practicable convene a 
conference to address the issues". I think these and other 
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provisions of the order are an indication that the 
Commission saw some hope in this matter being resolved 
by conciliation. 

It is to be remembered that orders of this nature are 
not drawn by lawyers in the quiet of their chambers but 
by Industrial Commissioners often in an atmosphere of 
deep division and acrimony. Furthermore, they are 
designed to be readily understood by those in the work- 
place and thus are often couched in the language of the 
workforce which is not always the language of lawyers. 
In these circumstances I do not think it is improper to 
take some licence and interpret the document liberally 
rather than literally. In that event I would have thought 
there is much in the document to indicate that it was 
made whilst endeavouring to settle the matter by 
conciliation and in order to prevent deterioration of 
industrial relations in respect of the matter as envisaged 
by subsection 32 (3) (c) (i). Whatever the preamble may 
say of attempts at conciliation having been exhausted, 
the fact is that it also mentions the Commission's 
concern at "the liklihood (sic) of a deterioration in the 
industrial relationship between the parties should the 
present circumstances continue", his concern for "the 
impact that industrial confrontation will have on the 
economy of this State" and his belief "that the position 
will deteriorate unless restraint is exercised by the 
parties". Overall the indications appear to be that it was 
a desire to prevent a deterioration of the industrial 
relations pending a more formal hearing of the issues in 
question which was the real motive for the order. 

However, no matter how liberally one interprets the 
Commission's order, I do not believe that it was within 
power. In my opinion, the Commission is not authorised 
to use the powers given by subsections 32 (2) and 32 (3) of 
the Act in the exercise of its functions under section 44. 
Sections 32 and 44 are directed towards separate 
processes. The powers given the Commission in respect 
of proceedings begun in one way cannot be called in aid 
in respect of proceedings begun in another. In my 
opinion section 32 is limited as it suggests to proceedings 
in respect of an industrial matter referred to the 
Commission pursuant to section 29. Section 23 
authorises the Commission to inquire into and deal with 
an industrial matter. Section 29 stipulates by whom such 
a matter may "be referred" to the Commission. 
Significantly in this context section 32 expressly deals 
with the position where such a matter "has been 
referred" to the Commission. Each section indicates a 
part of the procedural steps to be followed in respect of 
an industrial matter referred to the Commission for relief 
by way of arbitration in the first instance. Section 32 
directs the Commission as to the manner in which it is to 
enquire into and deal with any such claim. Initially the 
Commission is commanded to endeavour to resolve the 
matter by conciliation and in pursuance of that, if need 
be, arrange conferences of the parties and where 
necessary give such directions and make such inter- 
locutory or ancillary orders as may be necessary to assist 
that process. Only when resort to conciliation is 
unavailing or the parties request it, should the 
Commission embark upon a hearing and determination 
of the issues involved by arbitration. 

Section 44 on the other hand, establishes a process for 
dealing with matters initially by way of the conciliation 
process through a compulsory conference. By that 
process the parties do not make application for relief by 
way of arbitration, but simply for a conference as indeed 
was done in this case by the respondent [c.f. Industrial 
Relations Commission Regulations 1985, reg. 23 (1)]. It 
is for the Commission to decide whether or not a 
conference should be held and who should attend that 
conference. Furthermore, the Commission may summon 
any person to attend such a conference. It need not 
simply be one "of the parties or their representatives" as 
is envisaged by subsection 32 (3) (a). Unless and until the 
Commission decides to convene a conference there is no 
matter before it, whereas with proceedings launched for 
arbitral relief pursuant to section 29, irrespective of what 

the Commission may wish, the industrial matters is 
before it. 

In my view, section 44 provides an alternative process 
to that envisaged by section 29 for resolving questions in 
relation to an industrial matter. Section 44 does not 
simply authorise the Commission to convene a 
compulsory conference and provide a mechanism for so 
doing; it also provides a vehicle for the Commission to 
arbitrate or otherwise make orders finally disposing of 
the matter. Where at the conclusion of a conference 
agreement has not been reached in relation to an 
industrial matter, the Commission is by subsection 44 (9) 
authorised, although not obliged, to hear and determine 
the question and make an order binding only on the 
parties in relation to whom the matter has not been so 
settled. Subsection 44 (7) stipulates by whom an applica- 
tion for a compulsory conference may be made. The 
persons so entitled differs significantly from those 
entitled to refer an industrial matter to the Commission 
pursuant to section 29 of the Act. Furthermore, 
subsection 32 (3) (a) empowers the Commission on its 
own motion without restriction to convene a conference 
of the parties in order to assist with conciliation. Under 
subsection 44 (7) (b) the Commission is only empowered 
to Act on its own motion "whenever industrial action has 
occurred" or, in the opinion of the Commission, is likely 
to occur. Moreoever, section 32 commands the Commis- 
sion before embarking on arbitration to endeavour to 
settle the matter by conciliation but the very nature of 
proceedings instituted under section 44 of the Act, is that 
they are conciliatory. Indeed there is nothing to arbitrate 
until the conciliation process has begun and the con- 
ference concluded. In this circumstances it would be odd 
to regard section 44 as being governed by the provisions 
of section 32. That such an oddity is not intended is 
reinforced by the fact that the legislation specifies in 
precise terms by subsection 44 (6) what may be done by 
the Commission at or in relation to a compulsory 
conference convened under section 44. Subsection 44 (6) 
expressly empowers the Commission at or in relation to a 
conference held under that section to exercise certain 
powers found elsewhere in the Act, namely those 
stipulated in subsection 27 (1); it makes no mention of 
the powers referred to in subsections 32 (2) or 32 (3). The 
rule expressio unius persome vel rei, est exclusio alterius 
suggests that in the circumstances the Commission is not 
entitled to use those last mentioned powers at or in 
relation to a conference held under section 44. Further- 
more, the fact that express mention is made in subsection 
44 (6) that the powers given the Commission by sub- 
section 27 (1) apply, which powers are conditioned on 
there being a matter "before" the Commission, suggests 
too that the conference under section 44 is an alternative 
process to the normal application for relief made under 
section 29. Much the same can be said of subsection 44 
(13) which expressly provides that section 39 dealing with 
the operative date of an award applies to an order made 
under section 44. Were proceedings under section 44 not 
to be seen as something in the alternative to those 
envisaged by section 29, such provisions would be 
unnecessary. 

All the indications are that section 44 establishes a 
process for the resolution of industrial matters which is 
separate from and unrelated to the process specified in 
section 32 of the Act, and I so hold. 

Section 44 establishes jurisdiction in the Commission 
to convene compulsory conferences, which may at the 
discretion of the Commission lead to arbitration of 
matters remaining in dispute. That is to be contrasted 
with the section 32 which envisages that there will 
inevitably be arbitration unless the matters in issue are 
resolved by conciliation, and for this purpose the 
Commission is empowered to hold conciliation 
conferences. Each is a separate process and each section 
specifies the limits of the Commission's powers in respect 
of the differing processes. 

It is perhaps not surprising given the form and 
magnitude of the amendments made to the Industrial 
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Arbitration Act 1979 by the Acts Amendment and 
Repeal (Industrial Relations) Act (No. 2) 1984 that there 
is some confusion surrounding the provisions of sections 
44 and 32. Prior to the 1984 legislation, the Act by 
sections 44 and 45 clearly stipulated what the 
Commission could do in circumstances such as those 
which faced the Commissioner at the conference now in 
question. Section 45 formerly gave the Commission 
injunctive powers directed at restraining industrial action 
as then defined. Section 43 then as with section 32 of the 
present Act, formerly imposed an obligation on the 
Commission to settle matters by conciliation, but 
released the Commission from such an obligation when 
exercising its powers under section 45 as it then was. 
However, I do not read anything in the Minister's second 
reading speech introducing the Bill containing the 1984 
amendments, to suggest that the "conciliation orders" 
contemplated by Parliament in section 32 applied at or in 
relation to a conference convened under section 44, 
particularly as Parliament deliberately removed the 
provisions contained in section 45 enabling the 
Commission to exercise injunctive powers to overcome 
industrial action. Clearly section 32 empowers the 
Commission to make conciliation orders not in terms 
which suggest that orders of that kind can be made at any 
conference. Rather that power is designed to insist that 
wherever possible matters are settled by conciliation 
rather than by arbitration. In effect, they are designed to 
ensure that parties who apply to the Commission for 
relief by way of arbitration endeavour to resolve the 
matter by conciliation. The same need does not exist 
where application is made to the Commission for a 
compulsory conference under section 44 in the first 
instance. 

Nowhere under section 44 is the Commission 
authorised to make orders of the kind envisaged by 
section 32 and in particular by subsection 32 (3). The 
order in question in these proceedings was predicated on 
that basis. It was therefore in my view, built on a false 
premise and is thus invalid. Subsection 44 (6) contem- 
plates that the Commission might give certain directions 
and clearly the order complained of did not fit that 
description. It might be on the view expressed by Wallace 
J., in the Chief Secretary for the State of Western 
Australia v. Western Australian Prison Officers Union 
of Workers (supra), that the order although described as 
such was in reality a direction, but even if that is the case 
it was purportedly made under section 32 and not section 
44. As mentioned above, subsection 44 (6) also contem- 
plates that the Commission might use the powers set out 
in subsection 27 (1) of the Act. The Commission did not 
however purport to exercise those powers and nor in my 
view, would they authorise an order of the kind in 
question. Although subsection 27 (1) (v) gives the 
Commission power to "generally give all such directions 
and do all such things as are necessary or expedient for 
the expeditious and just hearing and determination of the 
matter", the order was not made for that purpose. The 
question of a hearing and determination of the matter 
had not arisen, rather the order appears to have been 
made for the purposes of preventing the deterioration of 
industrial relations in respect of the matter. 

In the circumstances it is not necessary to consider the 
other objections raised by the appellant. I would how- 
ever, observe that the Commission is a creature of statute 
with statutory powers only. Relevantly, those powers are 
limited to an authority to enquire into and deal with any 
"industrial matter" subject to certain specified 
exceptions. That is clear enough from section 23 of the 
Act. It has long been established that to be an industrial 
matter in this context, the matter must touch upon the 
relationship of employer-employee and not related to 
matters of management of a business. Although in a 
sense all matters that pertain to employment conditions 
are matters of management and the line between 
managerial prerogatives and industrial matters is fine, it 
is nonetheless real as is evidenced from the decision of the 
High Court in the Federated Clerks' Union of Australia 

v. Victorian Employers' Federation and Others (supra) 
and the authorities therein mentioned. I am inclined to 
the view that there is much to be said for the appellant's 
proposition, that certain aspects of the order now in 
question might have crossed the distinguishing line 
between industrial and managerial matters, but in view 
of the conclusion already reached, I do not find it 
necessary to determine that question. 

Further, it might be that an order which effectively 
amends an award otherwise than in the manner 
specifically provided by section 43 of the Act, is one 
which cannot lawfully be made by the Commission [c.f. 
In re Gough (a Commissioner of the Australian 
Conciliation and Arbitration Commission); ExparteKey 
Meats Pty Ltd (1982) 56 ALJR 263]. On the other hand 
subsection 32 (2) and more particularly subsection 32 (3), 
are quite specific in the authority they purport to give, 
and have no counterpart in the Commonwealth 
legislation upon which the authorities referred to us 
relied. It has long been the practice of the Commission to 
make orders which although not formally amending 
awards, nonetheless have that effect and without 
adopting the processes suggested by section 43 of the 
Act. Although an invalid practice cannot be made valid 
by the effluxion of time alone, that practice has been 
found convenient on countless occasions. It is not a 
question which I find necessary to answer on this 
occasion and in the circumstances is better left to another 
occasion. 

Likewise, although on one view it could be said that 
the order in parts is couched in quaint terms, I would be 
very surprised if its terms were not fully understood by 
any of the parties. Indeed the indications are that the 
appellant well understood its terms. 

It follows that in my opinion, the appeal should be 
upheld and the order quashed. 

EDITOR'S NOTE: On 22 August 1986 the Full Bench 
issued a statement and ordered, by majority decision, 
that the appeal be upheld and reasons would be 
published in due course. Following is the order issued by 
the Full Bench at that time. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 736 of 1986. 

Between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.L. Fielding. 
Order. 

THIS MATTER having come on for hearing before the 
Full Bench on the 15th day of August 1986 and having 
heard Mr E.M. Heenan Q.C. and with him Mr H.J. 
Dixon (of Counsel) on behalf of the appellant and Mr 
S.R. Edwards (of Counsel) on behalf of the respondents 
and the Full Bench having reserved judgment on the 
matter and the Full Bench having found by majority 
decision, that the appeal should be upheld, the reasons 
for so finding to be delivered in due course, it is this day, 
the 22nd day of August 1986 ordered that:— 

1. The appeal be upheld; and 
2. The order issued by Commissioner W.S. 

Coleman on the 5th day of August 1986 in matter 
No. C536 of 1986 be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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COMMISSION 
IN COURT SESSION 
Matters dealt with - 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 783 of 1986. 

Between Robe River Iron Associates, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australian and Others, 
Respondents. 

Before the Commission in Court Session. 
Mr Chief Commissioner B.J. Collier, 

Mr Commissioner J.F. Gregor, 
and Mr Commissioner W.S. Coleman. 

The 2nd day of September 1986. 

Mr L.H. Pilgrim on behalf of the Applicant. 
Mr G.G. Young on behalf of the various Building 

Trades Unions. 
Mr C. Butcher and with him Mr K. McCann on behalf 

of the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers. 

Mr A.J. Marks on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

Mr R.A. Keegan on behalf of the Federated Engine 
Drivers' and Firemen's Union of Workers of Western 
Australia. 

Reasons for Decision. 
THE CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session upon an 
application by Robe River Iron Associates for orders that 
the applicants in Matter No. 758 of 1986 supply further 
and better particulars of their claims. 

The application was addressed by the parties in Matter 
No. 758 of 1986 and it was for this reason that the Chief 
Commissioner allocated the matter to the bench hearing 
that matter rather than follow the usual practice of 
allocating the matter to a single Commissioner for it to be 
dealt with ex parte. 

The Company requires answers to three matters and 
requires further information if those questions are 
answered in the affirmative. The questions are — 

(1) Whether the applicants seek a new award. 
(2) Do the applicants seek variation of the 

Industrial Agreement No. 10 of 1979. 
(3) Do the applicants seek an interpretation of the 

Industrial Agreement No. 10 of 1979. 
We consider that the Company has received answers to 

these questions in the proceedings of Matter No. 758 and 
thus orders of this Commission are quite unnecessary. 

Mr S.R. Edwards (of Counsel) appearing in that 
matter for the unions said, inter alia — 

. . . The answer, and the short answer, to my 
learned friend's submission about the question of 
the variation then is simply that the matters which 
are now before the Commission do not amount to a 
prayer for a variation of the award at all. The 
application before the Commission is for an order 
restraining Robe River Iron Associates from imple- 
menting any changes to extant working practices 
without the consent of this Commission and where 
firstly the Commission has jurisdiction to deal with 
that work practice; secondly that it is fair and 
equitable that the work practice be permitted to 
continue and thirdly that the work practice not be 

directly inconsistent with the provisions of the 
agreement or the award. 

(Transcript Matter No. 758/86 pp. 57-58.) 
and later — 

.. . We remain perfectly willing to do what we can 
to place before the Commission the work practices 
which we understand are under attack and to mount 
an argument for the purposes of arbitration that, 
first, they are within the jurisdiction of the 
Commission and second, that it is proper and it is 
equitable that they remain. That is all we seek to do. 

(Transcript Matter No. 758/86 pp. 68-69.) 
Following conferences with the unions conducted by 

Mr Commissioner W.S. Coleman all parties were pro- 
vided with documentation which sets out commitments, 
understandings and agreements said by the unions to 
circumscribe all of the matters which are the subject of 
their claim. This documentation, together with the 
Commissioner's report, formed part of Exhibit 7 in 
Matter No. 758 of 1986 and has been in the Company's 
possession since 27 August 1986. Additionally, the 
union, through Mr Young, told the Commission that if 
the Company were in doubt about any item in the 
documentation they would be "more than happy to 
attempt to clarify the situation" (Transcript Matter No. 
783/86 p. 10). 

Mr Young also told the Commission — 
To put it plainly once more — if it be necessary — 

it is said by the applicant unions that they wish to 
retain, by force of order issuing from the Industrial 
Relations Commission those agreements and work 
practices which have been developed by agreement 
between the parties and from time to time in con- 
sultation with the WA Industrial Relations 
Commission. 

(Transcript Matter No. 783/86 p. 10.) 
We are quite satisfied that each of the aforementioned 

questions has been answered in the negative by the 
unions and with sufficient clarity. 

The applicants further ask that if the respondents do 
not seek any of the relief posed in the questions then they 
should be required to state clearly the nature of the relief 
sought and provide a draft of any award, order or 
declaration which the Commission will be asked to 
make. We think that is quite unnecessary in view of what 
the unions have repeatedly told the applicant and what is 
embodied in Mr Commissioner Coleman's report to the 
Commission in Court Session. 

The right of a respondent to know specific details of a 
claim and the nature of the relief sought is clear from 
section 29A of the Act and is given particular effect 
through regulation 8 (2) (c). The Commission has always 
been quick to exercise its discretion in favour of an 
applicant whenever there is any doubt over what the 
claim is about or what relief the applicant seeks. To speed 
the process, as mentioned earlier, such applications are 
usually dealt with ex parte by the Commission in 
chambers. However, we are in no doubt about the relief 
which the unions seek in this matter and we do not share 
the applicant's concern over the potential for orders to 
issue which would stand side by side with an industrial 
agreement which has on-going effect. It was argued that 
this would have consequential problems with the deter- 
mination of priority or preference of the agreement over 
the order. This submission was made initially by Mr 
Dixon (of Counsel) and was in essence restated by Mr 
Pilgrim in his argument to support the application. 
Examination of the practices revealed by Exhibit 7 along 
the lines suggested by Mr Edwards in the quotation 
above will in due course allow the Commission to 
determine whether any such practice/agreement 
attempts to vary or interpret the registered document. It 
is our intention that orders which may issue from Matter 
No. 758 of 1986 will clarify not confuse. 

There is no need to comment upon item 2 in the 
application. 
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At any stage of the proceedings we will consider 
reasonable requests for clarity on any matter, keeping in 
mind at all times that a principal object of the Act is that 
disputes should be settled with the maximum of 
expedition and the minimum of legal form and 
technicality. 

The intention of the applicants in matter No. 758 of 
1986 has been made clear in the proceedings. The relief 
sought is also clear and no further order needs to issue to 
allow the applicant in this matter to address the issues 
raised. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 783 of 1986. 

Between Robe River Iron Associates, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr L.H. Pilgrim on behalf of the Appli- 
cant and Mr G.G. Young on behalf of the various 
Building Trades Unions; Mr C. Butcher and with him Mr 
K. McCann on behalf of the Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers; 
Mr A.J. Marks on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Mr R.A. 
Keegan on behalf of the Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application herein be dismissed. 

Dated at Perth this 2nd day of September 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

PRESIDENT — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 854 of 1986. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Applicant and Building Trades Association 
of Unions of Western Australia (Association of 
Workers), Respondent. 

Before His Honour the President D.J. O'Dea. 
The 5th day of September 1986. 

Mr MX. Bennett (of Counsel) on behalf of the 
applicant. 

Mr S.P. Harman (of Counsel) and with him Mr S. 
Billing on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: I have before me an application by 
Springdale Comfort Pty Ltd trading as Dalfield Homes 
seeking an order that the operation of the finding of 
Senior Commissioner G.G. Halliwell of 1 September 

1986 in matter No. CR550 of 1986 be stayed pending the 
hearing and determination of an appeal. The grounds of 
the application for a stay are these:— 

1. If the order is not stayed pending the hearing 
and determination of the appeal the appeal will be 
rendered wholly nugatory. 

2. The appeal raises substantial questions of law 
and prima facie raises a sufficient case to warrant 
the staying of the order. 

The grounds of appeal are also before me. It is 
sufficient to say that prima facie they raise questions 
going to the exercise of jurisdiction and the proper 
construction of certain provisions of the Industrial 
Relations Act and of appropriate procedures within the 
Commission. The appeal is said to be against the decision 
of the Commission of 1 September, reference to which I 
have made, which appears to be an ex tempore statement 
by the Senior Commissioner in the following terms: 

This application, No. CR550 of 1986, arises 
pursuant to the provisions of section 44 (9) of the 
Act as a result of a claim by the applicant for $1.50 
per hour site allowance from the respondent in 
respect of employees on a building site at 122 Vulcan 
Road, Canning Vale, Western Australia. The 
respondent, a builder, is a named respondent to the 
Building Trades (Construction) Award No. 14 of 
1978. The matter came before the Commission for 
hearing and determination on Friday 29 August 
1986. The question of the Commission's jurisdiction 
is raised by the respondent, it being alleged that the 
respondent has no employees performing work at 
the building site, lot 122 Vulcan Road, Canning 
Vale, and therefore no industrial dispute exists 
which would invoke the Commission's jurisdiction. 

In the ordinary course of proceedings for a site 
allowance the Commission would inspect the site 
and then hear the parties as to the merits relating to 
the claim. That is the course the Commission 
intends to follow unless the allegations of the 
respondent that notwithstanding the provisions of 
the award it has no employees working on the site 
here in issue be proven. 

Failing that degree of proof the Commission will 
inspect the site on Friday this week, 5 September, at 
11.30 a.m. pursuant to the powers of section 27 (p) 
and (q) of the Act. 

That decision does not determine finally or otherwise 
any of the rights of the parties. Fundamentally it 
indicates the intention of the Senior Commissioner to 
conduct an inspection of the site. That is not an unusual 
procedure. Indeed, it is quite a common interlocutory 
procedure the authority for which is derived, as the 
Senior Commissioner indicated, from the provisions of 
section 27. The Senior Commissioner had entered upon a 
matter which concerned a claim for a site allowance, the 
claim being made by the present respondent and opposed 
by the applicant. After a conference pursuant to section 
44 the procedures relevant to subsection (9) of that 
section were invoked and the reference for hearing and 
determination was made. The terms of that reference it is 
necessary to state and they are as follows: 

The Building Trades Association of Unions of 
Western Australia (Association of Workers) claims 
a site allowance of $1.50 per hour for each hour 
worked in respect of all employees engaged on the 
site at lot 122 Vulcan Road, Canning Vale, Western 
Australia. 

The following passage was also contained in the 
schedule to the reference: 

The respondent objects to and opposes this claim 
and, in addition, claims that no jurisdiction exists 
for the Western Australian Industrial Relations 
Commission to determine this site allowance under 
the Industrial Relations Act 1979. 

I stress at this point the unusual feature of that 
reference is that it appears to be questioning that the 
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matter which was the subject of referral was indeed an 
industrial matter as, of course, it is required to be 
pursuant to subsection (9). The present applicant was 
clearly questioning the jurisdiction of the Commission, 
as that passage in the reference shows. The challenge to 
jurisdiction continued to be pursued when the 
Commission as constituted by the Senior Commissioner 
commenced hearing the matter referred on 29 August 
1986 when the applicant is shown to be still contending 
that there was no "industrial matter" as defined by 
section 7 (1) of the Act which fell to be determined, 
notwithstanding that the section 44 (9) procedure had 
then been invoked. I say that it was invoked on the basis 
of information which indicated to the Senior 
Commissioner that the applicant was the builder on the 
site at lot 122 Vulcan Road, Canning Vale and that 
persons were employed or engaged in work on that site. 
That information, I am advised, was given in the course 
of the compulsory conference. 

I interpolate that the basic issue as to jurisdiction 
appears to relate to the applicant's claim that it does not 
employ any employees. 

The decision, which is the subject of appeal, was one 
that was made in the face of the jurisdictional challenge 
and certainly it does not contain any indication of the 
Senior Commissioner having ruled upon the 
jurisdictional point. It does contain some reference to the 
continuing question of the Commission's jurisdiction 
and I have already referred to the fact that the pro- 
ceedings in respect of the referred claim were in process 
on 29 August when, at various stages, issues regarding 
jurisdiction were continuing to be raised by the 
applicant. 

It certainly raises a strange and unusual question which 
was not immediately apparent on the face of the papers 
and in particular the grounds of appeal but which now 
appear to me to be a question of some significance and, 
that is, how the Commission could become properly 
seized of a matter following the procedure set out 
pursuant to subsection (9) of section 44 unless the 
Commission was satisfied that it was concerned with an 
industrial matter. That is a moot point and one which 
may arise, along with the other issues raised in the 
grounds of appeal when it may be relevant to consider 
what the Senior Commissioner has done, or proposes to 
do, and is tantamount to a determination for the 
purposes of section 24 (2). That section provides: 

(1) The Commission has jurisdiction to determine 
in any proceedings before it whether any matter to 
which those proceedings relate is an industrial 
matter and a finding by the Commission on that 
question is, subject to sections 49 and 90, final and 
conclusive with regard to those proceedings. 

(2) A determination under subsection (1) is not a 
decision for the purposes of section 49 or 90 unless 
and until — 

(a) those proceedings have been concluded; or 
(b) leave to appeal is granted by the 

Commission making that determination. 
Whatever views I form in the course of these pro- 

ceedings have no force or relevance of course to the 
subsequent hearing of the matter of appeal which I will 
necessarily be concerned in. To the extent that those 
basic issues are relevant to this application, I observe that 
prima facie the Senior Commissioner is purporting to 
exercise jurisdiction and is proposing to exercise 
jurisdiction, it seems to me, by conducting the pro- 
ceedings and exercising interlocutory procedures. 

In consequence of that and in view of the provisions of 
section 24 it seems to me there is little justification to stay 
the decision or to stay the order as I am asked to do to the 
extent that it would enjoin the Senior Commissioner 
from making the inspection, and doing so on the ground 
that what he is doing is an unlawful step for which he has 
no jurisdiction. That situation is brought about as 
inducing a degree of uncertainty in the arguments which 
were put to me suggesting that this was not a question to 

which the balance of convenience was relevant because 
the seriousness of the question to be tried was such that 
(these are my words and I am paraphrasing the argument 
as I perceived it) the question to be determined related to 
an act which was unlawful, that is, the Commission was 
said to be acting without jurisdiction. 

The relevant considerations therefore appear to me to 
be reduced to the nature of the act which it is sought to 
restrain, having regard to the use to which inspections 
such as these are put; their limited effect; that an 
inspection is only an exercise of interlocutory power and 
preliminary to any substantive decision. Having regard 
to those factors it seems to me on the basis of what is 
before me that carrying out an inspection of the site at lot 
122 Vulcan Road, Canning Vale is an innocuous 
procedure and I am unable to see that it wouid effect any 
serious prejudice to the applicant if in the ultimate its 
position after the hearing of the appeal is vindicated. For 
those reasons I refuse the application for stay. An order 
to dismiss the application will issue. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 854 of 1986. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Applicant and Building Trades Association 
of Unions of Western Australia (Association of 
Workers), Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS MATTER having come on for hearing before me 
on the 5th day of September 1986 and having heard Mr 
M.L. Bennett (of Counsel) on behalf of the applicant 
and Mr S.P. Harman (of Counsel) and with him Mr S. 
Billing on behalf of the respondent and judgment being 
delivered on the said 5th day of September 1986 wherein I 
found that the application should be refused, and gave 
reasons therefor, it is this day, the 5th day of September 
1986 ordered that the application be dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 796 of 1986. 

Between Thomas William Slesser, Applicant and Eugene 
Leslie Fry, Branch Secretary, Federated Liquor and 
Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers, 
Respondent. 

Before His Honour the President D.J. O'Dea. 

Directions. 
THIS MATTER having come on for hearing before me 
on the 1st day of September 1986 and having heard Mr 
R.G. Newton on behalf of the applicant and Mr E.L. Fry 
on his own behalf and having been given an undertaking 
by the respondent that the provisions of the. registered 
rules of the Federated Liquor and Allied Industries 
Employees Union of Australia, Western Australian 
Branch, Union of Workers, and in particular rule 31 of 
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those rules, will be observed and in order to facilitate a 
settlement of the disputed matters which are the subject 
of the application, I do this day , the 1st day of September 
1986 issue the following directions:— 

1. That the proceedings be adjourned sine die. 
2. That within seven days of the date hereof, the 

applicant shall serve on the respondent the 
document headed:— 

Charges against Eugene Leslie Fry pursuant 
to the provisions of branch rule 31 (2) subrules 
(g) and (h) of the registered rules of the union, 

which document is part of exhibit 2 in the 
proceedings. 

3. That there be liberty to either party to apply to 
have the proceedings re-opened. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 855 of 1986. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Applicant and the Plumbers and Gas fitters 
Employees Union of Australia, West Australian 
Branch, Industrial Union of Workers, Respondent. 

No. 856 of 1986. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Applicant and the Western Australian 
Carpenters and Joiners, Bricklayers and Stone- 
workers Industrial Union of Workers, Respondent. 

No. 857 of 1986. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Applicant and the Australian Builders 
Labourers' Federated Union of Workers, Western 
Australian Branch, Respondent. 

No. 858 of 1986. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Applicant and Building Trades Association 
of Unions of Western Australia (Association of 
Workers), Respondent. 

Before His Honour the President D.J. O'Dea. 
The 5th day of September 1986. 

Mr M.L. Bennett (of Counsel) on behalf of Springdale 
Comfort Pty Ltd trading as Dalfield Homes. 

Mr S.P. Harman (of Counsel) and with him Mr S. 
Billing on behalf of the respondents. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: I have before me applications by 
Springdale Comfort Pty Ltd trading as Dalfield Homes 
against the Plumbers and Gasntters Employees Union of 
Australia, West Australian Branch, Industrial Union of 
Workers; the Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial Union 
of Workers; the Australian Builders Labourers' 
Federated Union of Workers, Western Australian 
Branch and the Building Trades Association of Unions 
of Western Australia (Association of Workers) and all of 
the applications are the same and are made upon the 
same grounds. I will deal with them, therefore, 
conjointly. 

The applications seek an order that the operation of 
the finding of Senior Commissioner G.G. Halliwell of 1 
September 1986 in respect of each of the relevant matters 
be stayed pending the hearing and determination of 
appeals commenced by the present applicant against 
such finding. 

The grounds on which the applications are made are 
common and they are:— 

1. If the order is not stayed pending the hearing 
and determination of the appeal the appeal will be 
rendered wholly nugatory. 

2. The appeal raises substantial questions of law 
and prima facie raises a sufficient case to warrant 
the staying of the order. 

It is necessary to refer in full to the terms of the 
decision against which the applications for stay are made 
and which is, of course, the subject of the appeals. The 
finding comprises an ex tempore decision in these 
terms:— 

In respect of applications CR566 to CR569 
inclusive, it was alleged during the section 44 
conference that the applicants had experienced 
difficulty under the provisions of Clause 40 of the 
Building Trades (Construction) Award in obtaining 
right of entry to the building site at 122 Vulcan 
Road, Canning Vale. At the hearing pursuant to 
section 44 (9) of the Act on Friday 29 August 1986 
the respondent raised jurisdictional points as to the 
existence of an industrial dispute and further that as 
the claim really sought enforcement of the award it 
was outside the Commission's jurisdiction on both 
grounds. 

For the Commission's part it was shown by the 
applicants as a matter of merit that if the provisions 
of Clause 40 of the Building Trades Award are 
unworkable or defective as to the present 
respondent then an order pursuant to section 44 (9) 
of the Act might remedy the situation for the future. 
The Commission in that case would be legislating 
for new rights, not enforcing award rights of the 
applicants. 

As to the first jurisdictional point, if the 
respondent is able to show that it has no employees 
employed on the building site at 122 Vulcan Road, 
Canning Vale, then plainly it would not be bound by 
the provisions of the award, nor would it be capable 
of being the respondent to these proceedings. 

In order to assist in ascertaining that fact orders 
will now issue for discovery of documents. 

I make the point that a question was raised as to the 
extent of my authority in these proceedings to order a 
stay of a decision in such terms. No convincing reasons 
were offered as to why that should not be so and I am 
unable, therefore, to deal with the submission in detail 
and I simply proceed to deal with the applications in the 
terms in which they are framed, for an order that the 
operation of the finding be stayed pending the hearing 
and determination of the appeals. 

The appeals have been instituted on similar grounds in 
each case and, paraphrasing the grounds, they go to a 
claim that the Commission erred in law in exercising 
jurisdiction pursuant to section 44 (9) despite a 
submission that there was no jurisdiction on the ground 
that the application did not raise an "industrial matter" 
as defined in section 7 (1) of the Act; that the 
Commission failed to exercise jurisdiction pursuant to 
section 24 and that the decision contained a finding that 
placed an onus of proving a lack of jurisdiction upon the 
appellant rather than requiring the respondents to 
establish that the Commission had jurisdiction. 

The grounds further go to that part of the decision 
which alludes to an order being issued for the discovery 
of documents in terms which indicate that the 
Commission intended at that stage to give effect to an 
order for discovery. Indeed, there is before me an order 
which is dated 1 September, requiring, in general terms. 
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the production of documents which contain any one or 
more or all of the terms of the contract between the 
present applicant or those contracted to it on the one part 
and those persons engaged by it or by those contracted to 
it on the other part, under the terms of which those 
persons carry out construction work for the applicant at 
lot 122 Vulcan Road, Canning Vale, Western Australia. 

The applicant informs me that the order for discovery, 
which is sought to be restrained in any event is an order 
which cannot be complied with for the simple reason that 
there are no documents of which discovery can be given. 

Returning to the second ground of appeal, the matter 
referred seeks to enforce an award but the Commission 
has no jurisdiction to do so by virtue of section 82 (2) and 
alternatively, it has no jurisdiction to hear and 
adjudicate on the application because the organisations, 
having already applied by way of complaint to the 
Industrial Magistrate to enforce the award, which 
complaint is based on identical facts and raises identical 
issues, the Commission was, therefore, not entitled at 
law to proceed with the matter. 

There are clearly, in those grounds of appeal on the 
face of it, serious issues to be tried. Notwithstanding the 
submissions that have been put as to the nature of the 
decision I am dealing with, in its generality, and notwith- 
standing the argument of the respondent that the 
proceedings before the Industrial Magistrate do not 
overlap with what is sought as part of the substantive 
relief in the application, a question of overlapping 
jurisdiction is a matter which is plainly raised by the 
grounds of appeal and is an appropriate issue to be tried 
before the proper forum. The same is true, as I have 
already said, about the other grounds of appeal and 
would justify an order staying the decision in toto were it 
not for the fact that the order for discovery is severable 
and requires particular attention in this way. 

It is part of the substantive relief sought and it is the 
first part which is in these terms: 

The discovery of documents relating to the nature 
of employment of persons engaged on the site at lot 
122 Vulcan Road, Canning Vale. 

That claim for relief has already been given some 
effect by the issue of the order and it will be fully effected 
if the order is carried out. It is, of course, one of the 
issues which arises for determination in the appeal and in 
earlier proceedings concerning a similar order, it was 
seen to be appropriate to stay the operation of an order 
of that kind because the power of the Commission to 
issue such order was the very point in question in the 
subsequent appeal which determined that matter. 

That claim does to some extent pertain in these 
proceedings but on the other hand the discovery of 
documents, if it is not complied with, will or may defeat 
the purposes of the respondents to the applications in the 
form of each of the unions seeking discovery and that 
frustration may continue beyond the determination of 
the appeal and beyond the effluxion of time provided for 
the hearing of further appeals, a point upon which I do 
not dwell but which is not without significance. 

Of more significance though is the statement by the 
applicant that discovery cannot be given because no 
documents exist. If that be true, quite apart from the 
academic question which will be decided on appeal, no 
prejudicial effect upon the applicant is possible if the 
order is carried through. I therefore propose that these 
applications be refused so far as they relate to the 
decision in respect of the order which has been made, 
requiring the applicant to give to the various unions 
discovery of documents. I direct, if I need to direct, that 
that order be given effect but otherwise the decision be 
stayed and I interpolate the comment that that will have 
the effect, as I see it, of staying further proceedings 
including those proceedings which are scheduled for next 
week and staying them until the hearing and determina- 
tion of the appeals. 

For those reasons I will make an order in respect of 
each of the applications. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 855 of 1986. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Applicant and the Plumbers and Gasfitters 
Employees Union of Australia, West Australian 
Branch, Industrial Union of Workers, Respondent. 

No. 856 of 1986. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Applicant and the Western Australian 
Carpenters and Joiners, Bricklayers and Stone- 
workers Industrial Union of Workers, Respondent. 

No. 857 of 1986. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Applicant and the Australian Builders 
Labourers' Federated Union of Workers, Western 
Australian Branch, Respondent. 

No. 858 of 1986. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Applicant and Building Trades Association 
of Unions of Western Australia (Association of 
Workers), Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THESE matters having come on for hearing before me 
on the 5th day of September 1986 and having heard Mr 
M.L. Bennett (of Counsel) on behalf of Springdale 
Comfort Pty Ltd trading as Dalfield Homes and Mr S.P. 
Harman (of Counsel) and with him Mr S. Billing on 
behalf of the respondents and judgment being delivered 
on the said 5th day of September 1986 wherein I found 
that the application should be allowed in part only, and 
gave reasons therefor, it is this day, the 5th day of 
September 1986 ordered that:— 

1. The operation of the decision of Senior 
Commissioner G.G. Halliwell given on the 1st day 
of September 1986 in matters Nos. CR566 to CR569 
of 1986 to proceed to hear and determine the said 
matters insofar as they relate to a right of entry to 
the building site at lot 122 Vulcan Road, Canning 
Vale be stayed pending the hearing and 
determination of appeals Nos. 850 to 853 of 1986. 

2. The applications otherwise be dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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AWARDS/AGREEMENTS — 
Application for — 

STATUTORY BOARDS' OFFICERS. 
Award No. PSA A16 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A16 of 1986. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and Chairman, Painters 
Registration Board and Others, Respondents. 

Before Mr Commissioner G.L. Fielding. 
The 30th day of July and the 13th day of August 1986. 

Mr D. Howlett on behalf of the Applicant. 
Miss E.J. McAdam on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 

THE COMMISSIONER: This claim was initially 
launched in the Industrial Commission in November 
1983, seeking a first award to be known as the Salaried 
Staff (Statutory Boards) Award of 1983. Initially the 
claim sought to cover a good many statutory boards such 
as the Dental Board, the Medical Board, the Barristers 
Board, the Pharmaceutical Council of Western 
Australia, the Veterinary Surgeons Board and a number 
of others. Amongst those others were the Painters 
Registration Board and the Builders Registration Board. 
For the sake of expedition the Association decided to 
maintain the claim in respect of only the two past- 
mentioned boards. Additional statutory boards may be 
added from time to time to the list of those covered by 
the Award. 

The parties have met and conferred both inside and 
out of the Commission. Indeed my understanding was 
that the last meeting in the Commission resulted in 
agreement on the terms of the proposed new Award 
other than for some slight drafting adjustments, with the 
possible exception of provision for the continuation of 
motor vehicle benefits now enjoyed by some employees 
of the two Boards to be covered by the Award. 
Regrettably, over time those agreements do not seem to 
have held. That is a happening to be regretted. 

The matters now in issue between the parties concern 
firstly the scope of the Award. The Applicant simply 
wants the Award to apply to all government officers 
employed by statutory boards listed in the Schedule to 
the Award. As I recall it, that is in accordance with a 
suggestion I made at the conference between the parties. 
The Respondents want that written down so as to apply 
only to officers eligible for membership of the Civil 
Service Association of Western Australia. The 
Respondents' advocate did not give any real reason for 
wanting that other than an expressed desire to protect the 
interests of the Association. I do not think there is any 
merit in it, particularly as the Association does not 
consider it necessary. I think the scope provision as most 
recently proposed by the Association should be included 
in the Award. 

So far as the question of salaries and salary ranges is 
concerned, the Association seeks to prescribe those in the 
Award by reference to the Public Service Salaries 
Agreement 1985 rather than detail the rates. The 
principal reason for this proposition is to enshrine in the 
Award the nexus between the salary rates prescribed 
under this Award and those prescribed for the Public 
Service. The Respondents want the salary rates detailed 
in the Award. In my view, since the Respondent Boards 
are not part of the Public Service, I think it is better that 
the actual rates of pay should be spelt out in this Award. 
In the circumstances I think the Respondents' counter 

proposals in Clauses 6, 7 and 8 are preferred. They 
should be included in the Award. 

The next matter in dispute covers the hours clause. The 
Association wants inserted into that clause a provision 
providing that "the employer may by written instruction 
vary the hours of attendance to prescribe a nine day 
fortnight of flexible working hours in the same terms as 
applying to officers employed under the provisions of the 
Public Service Act". OriginaEy the Respondents agreed 
to that. Since that time the Government has directed that 
administrative instructions giving a right to government 
officers to work "flexi-time" be repealed and this has 
been done. In the circumstances, having regard to the 
provisions of section 80E (3) of the Industrial Relations 
Act restricting to the Arbitrator's jurisdiction to fix 
hours of employment for government officers on terms 
more favourable than those applying in the Public 
Service, the provision sought should not be inserted into 
the Award at this time. In any event, it simply states the 
obvious. It does not grant, I hasten to say, any right to 
"flexi-time". In view of the negotiations which have 
gone on and the agreement previously reached the 
Association ought to be given liberty to apply to amend 
that clause at some future date. 

Another matter in dispute is that dealing with allow- 
ances. The Association's proposal is that the allowance 
clause should simply make reference to the existing 
Public Service agreements and awards and provide that 
they or "any amendments or replacements" thereof 
should apply to employees covered by the Award. The 
Respondents object to the reference to any "replace- 
ments" being inserted into the Award since they want to 
reserve unto themselves the right to consider whether 
those replacements should be adopted or not. When I 
drew to the attention of the Respondents that in this 
context there was a fine distinction between allowing for 
amendments but not replacements to be binding, the 
Respondents sought leave to delete the reference to 
amendments. I think the spirit of the proposal is that at 
this time at least the allowances as they apply in the 
Public Service should apply to these government 
officers. For that reason alone I think the reference to 
"replacements" should be included. As the Association 
has claimed, there is ample precedent for it in similar 
awards of this nature and it is not creating new ground to 
so prescribe. If in the future changes result which are 
inappropriate or unpalatable to the Respondents, then of 
course they have the right at any time to come to the 
Commission to have the Award amended. 

A matter which has turned out to be one of some 
significance and substance concerns the contract of 
service clause. When the parties were last in the 
Commission the contract of service provisions were 
agreed in terms in which the Association now proposes. 
Since that conference the Respondents have had second 
thoughts about the matter. They now seek to provide in 
addition to the usual monthly contract and an hourly 
contract for casual employees, as was the original agree- 
ment, a weekly contract for "temporary officers". The 
reason for this, the Respondents say, is that they want 
their employees to be in no different a position from 
those employed in the Public Service. They say that from 
time to time they have need to employ people on a 
temporary basis and have given as an example a case 
where an employee was absent on maternity leave and 
there was need to replace her on a temporary basis. 

As earlier indicated to the parties I consider that the 
Respondents' proposal requires a good deal more 
thought and consideration than appears on the face of it 
to have been given to date. There is no definition in the 
Award of a "temporary officer" other than that a 
temporary officer is to be employed by the week. The 
distinction between a temporary officer so-called and 
one who is employed ' 'by the month ", who I understand 
is for these purposes regarded as a permanent officer, is a 
distinction which has the potential to cause great 
difficulty unless those two categories of employee are 
properly defined. There is no definition at all. I suggest 
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that the distinction is not one which is appropriate to an 
organisation such as the two Boards to be bound by this 
Award. The two Boards are not Public Service 
institutions. They do not have the same employment 
structure and at best are quasi Public Service institutions. 
For example, section 32 (1) of the Public Service Act 
which gives a temporary officer the right to permanent 
appointment with its attendant rights of appeal has no 
counterpart in this Award. Thus to import the concepts 
of a temporary public servant and a permanent public 
servant into their organisations is something which needs 
to be done carefully. Furthermore, it is not, I suggest, 
something which the Boards want, having regard to the 
evidence given by the Chairman of both the Boards. 

What the Boards require, as with other statutory 
bodies and indeed as with any private employer, is a well 
defined basis on which people are ordinarily employed 
and one for those employed on a casual basis. Given that 
the Respondents' proposal was originally that there 
should be a contract of service by the month, except for 
casual employees, that is what I consider, should now 
form the basis of the contract of service clause. As 
presently advised, I do not think that should create a 
problem for the Respondents. There is no reason why 
they cannot still employ persons for limited periods. If, 
in the long term, they want to employer people on a 
"contract basis" there is no reason, as the Award will 
stand, why that cannot be done. All that the Award 
requires is that in the case of an indefinite period of 
employment if the employment is to be terminated it be 
by not less than one month's notice or one month's 
salary in lieu of notice. Any fears that the Respondents 
will not be able to engage individuals on a fixed term 
contract is misplaced. 

The Respondents appear to have equated an indefinite 
hiring with a' 'permanent'' employee and a term contract 
with a "temporary" employee. But an indefinite hiring 
under the Award can be brought to an end at any time by 
a month's notice, so that it can be for a period as short as 
five weeks, for example. Conversley one can have a term 
or temporary appointment for any length of time which 
might be for example for five years or more. Moreover, 
the employment under those circumstances ends with the 
effluxion of time. There is no question of termination by 
notice. The notice is in effect given when the contract is 
made for the fixed term. 

The concept of "temporary" officer is one peculiar to 
a Public Service organisational structure. It is not a 
concept which is appropriate for an Award of this type. 
Indeed that is no doubt the reason why in the past it has 
been uncommon for such a categorisation to be included 
in awards covering government instrumentalities of this 
kind. 

The differing status of permanent and temporary 
public servants gives rise to some concern by the 
Respondents in respect of the leave of absence provisions 
in the Award. The parties wish to fix those benefits by 
reference to the conditions of leave as they apply to 
"officers" employed under the Public Service Act. 
However, the position is, as Miss McAdam has so rightly 
said, that permanent officers enjoy different leave 
conditions from temporary officers. She has instanced 
both sick and short leave. It is a matter which does not 
appear to have been properly thought out. In the circum- 
stances, I think it is appropriate that those leave 
conditions be defined by reference to the leave conditions 
applying to permanent officers in the Public Service. I do 
not see that as being prohibited by section 80E (3) of the 
Act which prohibits the Arbitrator from making an 
award "concerning terms of duty or leave of absence of 
any kind, more favourable than the hours of duty or 
leave of absence applicable to Government officers who 
are permanent officers or temporary officers, as is 
appropriate to the particular case". Permanent officers 
employed under the Public Service Act like all but casual 
officers under this Award are employed by the month. 
Casual officers are excluded from the leave provisions. 
Short term employees under this Award cannot be 

likened to temporary officers in the public service for the 
reasons indicated. All that they may have in common is 
the term of their employment; significantly their status as 
employees is markedly different. 

The provisions of section 80E (3) are not new. They are 
a re-enactment of section 11 (1) of the repealed Public 
Service Arbitration Act 1966. In my view, quite 
correctly, that provision has not been seen as an 
impediment to prescribing almost invariably that 
employees employed in circumstances such as those 
currently in question receive leave conditions on the basis 
of those fixed for permanent public servants. This 
Award does not make provision for temporary officers in 
the same way as does the Public Service Act, and hence 
the Award does not offend against the command given 
by section 80E of the Industrial Relations Act. 

I am prepared to give the Respondents liberty to apply 
to amend the contract of service clause if, in light of what 
their Chairman has said, it becomes necessary to review 
the clause. 

The remaining matter in dispute as I understand it, 
concerns the preservation of accrued rights and 
privileges. The parties are agreed that the existing rights 
and privileges, with the exception of motor vehicles, 
should remain in existence, notwithstanding the pro- 
visions of this Award. They are in dispute as to the 
question of motor vehicles. Both Boards currently 
provide motor vehicles to some of their employees under 
private contractual arrangements. Those motor vehicle 
arrangements, the Respondents say, have recently been 
brought into question as a result of the Federal Govern- 
ment's adjustment to the taxation laws to tax what have 
come to be known as "fringe benefits". The Boards have 
resolved that for this financial year at least, they will pay 
the fringe benefit tax in respect of the motor vehicle 
benefits given to their employees but they intend to 
review that for the next financial year. More than that, 
the Respondents say that the use of motor vehicles is a 
privilege and it is not something over which the 
Association should, in effect, have a power of veto. The 
Association's most recent proposal is that the benefit in 
respect of motor vehicles may be varied by the 
Respondents from time to time with agreement of the 
Association. That is not something which the Boards 
find palatable, nor do I think it is a proposal which ought 
to be accepted in the circumstances, albeit that it is 
somewhat more in the Respondents' favour than was the 
Association's original claim. To ignore the changes 
brought about by the recent taxation adjustments in 
respect of fringe benefits is sheer folly. Moreover, there 
is substance in the proposition that the question of motor 
vehicles in this context is a privilege and a matter by and 
large for the particular Board. 

There is yet another reason why, in my view, the 
Association's position ought not be accepted and that is 
that currently the Boards, subject to their contractual 
obligations with individual employees, have the right at 
any time to take away the motor vehicle privileges. The 
Commission's current Principles require that in making 
first awards, existing conditions of employment are 
prima facie to be inserted. The existing condition of 
course is that the Boards can, subject to existing 
contractual obligations, unilaterally determine who 
should and who should not continue to have the use of a 
vehicle. 

Overall the claim fits within the Commission's 
Principles because, as Mr Hewlett has said, the Award 
seeks to do no more than recognise what in the main are 
existing conditions of employment. This Award is very 
much made in accordance within the first award 
principles. In respect of hours of duty, though the 
ordinary hours are fixed at 37.5, half an hour less than 
the 38 hour week standard, this is not a case of issuing an 
award which reduces ordinary hours of employment 
below 38 hours a week. Rather it is a case of a first award 
issuing containing existing conditions. There is no 
question of a reduction in the existing ordinary hours of 
work. 
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It remains only therefore to say that after a somewhat 
tortuous path that I make an Award in terms of the 
settled minutes and the Award is, as those terms indicate, 
to operate for a period of one year from 1 November last. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A16 of 1986. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and Chairman, Painters 
Registration Board and Others, Respondents. 

Order. 
HAVING heard Mr D. Hewlett on behalf of the appli- 
cant and Miss E.J. McAdam on behalf of the 
respondents, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, and being 
satisfied that its terms are not contrary to any General 
Order or any principle formulated as a result of General 
Order proceedings under section 51 of the Industrial 
Relations Act 1979, doth hereby — 

Make an Award to be known as the Statutory 
Boards' Officers Award 1986 in terms of the 
document attached hereto with effect on and from 1 
November 1985. 

Dated at Perth this 13th day of August 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

1.—Title. 
This Award shall be known as the Statutory Registra- 

tion Boards' Officers Award 1986. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Definitions. 
6. Salaries and Salary Ranges. 
7. Part-Time Officers. 
8. Casual Officers. 
9. Annual Increments. 
10. Hours of Attendance. 
11. Leave of Absence. 
12. Allowances. 
13. Contract of Service. 
14. Grievance and Dispute Procedure. 
15. Right of Entry. 
16. Personal Files. 
17. Copies of Award. 
18. Preservation of Accrued Rights and Privileges. 
19. Deduction of Union Subscriptions. 
20. Time and Salary Record. 
21. Term of Award. 
22. Liberty to Apply. 

Schedule. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

employed by the statutory boards listed in the Schedule. 

5.—Definitions. 
"Association" means the Civil Service Association of 

Western Australia Incorporated. 
"Board" means an employer listed in the Schedule. 

"Casual Officer" shall mean an officer engaged by the 
hour for a period of less than one month in any period of 
engagement. 

6.—Salaries and Salary Ranges. 
(1) (a) The annual salaries applicable to officers 

covered by this Award shall be: 
Level Salary Per Annum 

Level 1 
Under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or 1st year of 
adult service 
22 years or 2nd year of 
adult service 
23 years or 3rd year of 
adult service 
24 years or 4th year of 
adult service 

25 years or 5th year of 
adult service 
26 years or 6th year of 
adult service 
27 years or 7th year of 
adult service 
28 years or 8th year of 
adult service 
29 years or 9th year of 
adult service 
Level 2 

Level 3 

Level 4 

Level 5 

Level 6 

Level 7 

Level 9 

7 618 7 907 8 089 
8 093 9 241 9 454 

10 383 10 778 11 026 
12 019 12 476 12 763 
13 497 14 010 14 332 

14 827 15 390 15 744 

15 387 15 972 16 339 

15 944 16 550 16 931 

16 500 17 127 17 521 
Q.P. 

17 059 17 707 18 114 

17 617 18 286 18 707 

18 259 18 953 19 389 

18 703 19 414 19 861 

19 360 20 096 20 558 
20 146 20 912 
20 750 21 539 
21 373 22 185 
22 014 22 851 
22 675 23 537 
23 582 24 478 
24 290 25 213 
25 018 25 969 
25 769 26 748 
26 795 27 813 
27 599 28 648 
28 427 29 507 
30 020 31 161 
31 100 32 282 
32 219 33 443 
33 380 34 648 
35 249 36 588 
36 518 37 906 
37 833 39 271 
39 237 40 728 
41 389 42 962 
42 879 44 508 
44 498 46 189 
47 132 48 923 
49 017 50 880 
51 356 53 308 
54 277 56 288 
56 251 58 389 
58 501 60 724 

21 393 
22 034 
22 695 
23 377 
24 078 
25 041 
25 793 
26 566 
27 363 
28 453 
29 307 
30 186 
31 878 
33 024 
34 212 
35 445 
37 430 
38 778 
40 174 
41 665 
43 950 
45 532 
47 251 
50 048 
52 050 
54 534 
57 636 
59 732 
62 121 

(b) Pursuant to section SOX (1) (a) of the Industrial 
Relations Act 1979, the General Division shall consist of 
the following Classification and Annual Salary: 

Classification 
G-II-13 

Salary Per Annum 
39 237 40 728 41 665 

(c) Officers appointed or promoted to a level 1 
position shall not be entitled to progress beyond the 24 
year old or fourth year of adult service rate of salary, 
unless the officer is deemed to be qualified for promotion 
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as determined by the relevant Board, on the advice of the 
Office of Industrial Relations. 

(d) An officer who is 21 years of age or older on 
appointment to level 1 may be appointed at the minimum 
rate of pay based on years of service and not on age. 

(e) The salaries specified in Column A shall operate 
from the beginning of the first pay period commencing 
on or after 1 November 1985. The salaries specified in 
Column B shall operate on and from 15 November 1985 
and the salaries specified in Column C shall operate from 
the beinning of the first pay period commencing on or 
after 1 July 1986. 

7.—Part-Time Officer. 
An officer who is employed on a part-time basis shaU 

be paid a proportion of the appropriate full-time salary 
contained in Clause 6.—Salaries and Salary Ranges, in 
accordance with the following formula: 

Hours worked per fortnight x Full-time fortnightly salary 
75 ' 1 

8.—Casual Officers. 
(1) Officers who are employed on a casual basis shall 

be paid a 20 per cent loading in addition to their hourly 
rate of pay which shall be calculated in accordance with 
the following formula: 

Annual Salary taken from Clause 6 x 12 divided by 75 
313 

(2) The provisions of Clauses 9, 11, 12 shall not apply 
to casual employees. 

9.—Annual Increments. 
Subject to good conduct, diligence and efficiency an 

officer, shall proceed by annual increments to the 
maximum of the salary range at which that officer is 
classified. 

10.—Hours of Attendance. 
The ordinary hours of attendance at work to be 

observed by officers shall be 37.5 per week to be worked 
between the hours of 8.15 a.m. to 4.30 p.m. on five days 
per week, Monday to Friday, with a break of 45 minutes 
for luncheon. 

Provided that the relevant Board by written 
instruction may vary the time of attendance because of 
the circumstances of public business or because of the 
nature of the duties of an officer or class of officer. The 
Association shall be supplied with a copy of such 
instruction on request. 

Provided also that where hours are so varied they shah 
not prescribed ordinary working hours in excess of 37.5 
in a week. 

11.—Leave of Absence. 
(1) Officers covered by the provisions of this Award 

shall be entitled mutatis mutandis to the same conditions 
relating to:— 

(a) annual recreational leave; 
(b) long service leave; 
(c) sick leave; 
(d) short leave; 
(e) leave without pay; 
(f) study leave; 
(g) military leave; 
(h) maternity leave; 
(i) public service holidays; and 
(j) witness and jury service 

as permanent officers employed under the provisions of 
the Public Service Act 1978. 

(2) A part-time officer shall receive payment for 
annual leave, sick leave and long service leave on a pro 
rata basis as permanent officers employed under the 
provisions of the Public Service Act 1978. 

12.—Allowances. 
Subject to the provisions of this Award the following 

Agreements and Awards and any amendments thereto or 
replacements thereof shall be deemed to have been made 
between the parties to this Award and shall apply mutatis 
mutandis. 

(1) Public Service Miscellaneous Allowances Award 
1982; and 

(2) Public Service Motor Vehicle Allowances Award 
1976; and 

(3) Public Service Overtime Award 1978; and 
(4) Public Service Property Allowance Award 1981; 

and 
(5) Public Service Allowances (Higher Duties) Award 

1981; and 
(6) Public Service Allowances (District) Agreement 

1973; and 
(7) Public Service Camping Allowance Agreement 

1985; and 
(8) Public Service Diving and Flying Allowance 

Agreement 1982; and 
(9) Public Service Shift Work Agreement 1978. 

13.—Contract of Service. 
(1) The contract of employment (except in the case of 

casual officers) shall be by the month and may be 
terminated by one month's notice on either side or by the 
payment by the relevant Board of a month's salary in lieu 
of notice. Provided that a period less than one month 
may be agreed between the relevant Board and the officer 
concerned. 

(2) The contract of employment for a casual officer 
shall be by the hour and shall continue until terminated 
by one hour's notice on either side. 

(3) The relevant Board may summarily dismiss an 
officer deemed guilty of gross misconduct or neglect of 
duty and the officer shall not be entitled to any notice or 
payment in lieu. 

(4) An officer other than a casual officer, having 
attained the age of 55 years, shall be entitled to retire. 

(5) Every officer other than a casual officer, shall 
retire on attaining the age of 65 years. 

14.—Grievance and Dispute Procedure. 
(1) Where the officer is a member of the Association 

the following procedure shall be used to remedy any 
grievances or to settle disputes. 

(a) The officer concerned shall initially refer the 
grievances to the officer's immediate super- 
visor who shaU refer the matter to the Registrar 
who will consult the Chairman of the relevant 
Board. 

(b) If the matter is not satisfactorily resolved the 
officer may discuss such matter with the 
Chairman of the relevant Board or the 
Chairman's nominee. 

(c) The Chairman of the relevant Board or his 
nominee shall where reasonably practicable 
within two working days advise the officer of 
the Board's decision in the matter. 

(d) If the matter is not resolved by the above- 
mentioned discussions the officer may notify 
the Association and upon notification place 
conduct of the negotiations within the hands of 
the Association. 

(e) The relevant Board shall, upon contact by the 
Association act promptly to enable resolution 
of the matter. 

(2) Where the officer is not a member of the 
Association or elects to deal independently of the 
Association's involvement, the provisions of subclause 
(1) do not apply. 
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15.—Right of Entry. 
The General Secretary of the Association or his/her 

duly authorised representative shall on notification to the 
relevant Board have the right to enter the relevant 
Board's premises during working hours, including meal 
breaks, for the purpose of discussing with officers 
covered by this Award, the legitimate business of the 
Association or for the purpose of investigating 
complaints concerning the application of this Award, 
but shall in no way unduly interfere with the work of 
officers. 

16.—Personal Files. 
(1) An officer shall be entitled to examine all material 

maintained on that officer's personal file. 
(2) Personal files shall include all official files kept 

within the office of the relevant Board relating to that 
officer. 

(3) An officer may only examine the personal file in 
the presence of a person nominated by the relevant 
Board. 

17.—Copies of Award. 
Every officer covered by this Award shall be entitled to 

have access at the relevant Board's head office to a copy 
of this Award and the Awards and Agreements listed in 
Clause 12.—Allowances and to documentation of 
provisions listed in Clause 11.—Leave of Absence of this 
Award. 

18.—Preservation of Accrued Rights and Privileges. 
No rights, privileges or entitlements presently granted 

to an officer except in relation to motor vehicles, shall 
cease unless expressly agreed to by the relevant Board 
and the officer. 

19.—Deduction of Union Subscriptions. 
(1) The relevant Board shall deduct normal union sub- 

scriptions as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by officers. Where the relevant Board 
requires a standard procuration form, that form shall be 
used. 

(3) Where required by the relevant Board or 
Association, the Association's General Secretary, or 
person acting in his/her stead, shall countersign all forms 
and forward them to the relevant Board's paymaster. 

(4) (a) The relevant Board shall commence deduction 
of subscriptions from the first full pay period following 
receipt of a completed Payroll Deduction Authority 
form and continue deducting throughout the officer's 
period of employment, except as provided in subclause 
(5) of this clause or until the Authority is cancelled in 
writing by the officer. 

(b) Where the Payroll Deduction Authority form 
authorises the relevant Board to deduct union sub- 
scriptions in accordance with the rules of the 
Association, the Association shall notify the relevant 
Board in writing of the level of union subscription to be 
deducted. The relevant Board shall implement any 
change to those subscriptions no later than one month 
after being notified by the Association except where the 
Association nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the relevant 
Board. 

(b) Where a deduction is not made from an officer in 
any pay period, either inadvertently or as a result of an 
officer not being entitled to wages sufficient to cover the 
subscription, it shall be the officer's responsibility to 
settle the outstanding amount with the Association 
direct. 

(6) The relevant Board shall not make any deduction 
of subscriptions from an officer's termination pay on 
termination of service, other than normal deductions for 
the preceding pay period. 

(7) The relevant Board shall forward subscriptions 
deducted, together with supporting documentation, to 
the Association at such intervals as are agreed between 
the relevant Board and the Association. 

20.—Time and Salary Record. 
(1) The relevant Board shall keep a time and salary 

record'showing the name of each officer, the nature of 
work, hours worked each day, and the salary and allow- 
ances paid each fortnight. Any system of automatic 
recording by means of machines shall be deemed to 
comply with this provision to the extent of the 
information recorded. 

(2) The time and salary record shall be open for 
inspection by a duly accredited official of the 
Association during the relevant Board's usual office 
hours and where necessary the duly accredited official 
may take a copy of the record. 

The relevant Board's office shall be deemed to be a 
convenient place for this purpose and if for any reason 
the record is not available when the official calls to 
inspect it, it shall be made available for inspection at a 
mutually convenient time at the relevant Board's office. 

21.—Term of Award. 
This Award shall operate as from 1 November 1985 

and shall remain in force for a period of 12 months. 

22.—Liberty to Apply. 
(1) In relation to subclause (2) of Clause 8 and to 

Clause 10.—Hours of Attendance the Association shall 
be granted liberty to apply to amend that clause during 
the currency of this Award. 

(2) In relation to Clause 13.—Contract of Service any 
Board shall be granted liberty to apply to amend that 
clause during the currency of this Award. 

Schedule. 
Builders' Registration Board. 
Painters' Registration Board. 

AWARDS/AGREEMENTS — 
Variation of — 

ARGYLL DIAMOND MINES PRODUCTION. 
Award Nos. A28 and A32 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 31 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Applicants and Argyle Diamond Mines Pty 
Limited, Respondent. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the appli- 
cants and Mr M.J. Diamond on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders that — 

(1) The Argyle Diamond Mines Production 
Award Nos. 28 and 32 of 1984 be varied in accor- 
dance with the following Schedules. 
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(2) Such variations in respect to Schedule A shall 
have effect from the beginning of the first pay 
period commencing on or after the 4th day of 
November 1985 and in respect to Schedule B from 
the beginning of the first pay period commencing on 
or after the 1st day of July 1986. 

Dated at Perth this 18th day of August 1986. 

(Sgd.) B.j. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule A. 
Clause 21.—Allowances: Delete subclause (2) of this 

clause and insert in lieu: 
(2) Electrical Licence Allowances 

(a) An electrical trades employee who holds a 
current "A" or "B" class electrical fitters 
licence issued by the State Energy 
Commission of Western Australia shall be 
paid an allowance of $3.26 for each 
rostered shift or rostered period of duty. 

(b) Where an electrical trades employee is 
actually engaged on work which requires 
an installer's licence during a rostered shift 
or rostered period of duty, and where the 
employee "holds a current electrical 
installer's licence issued by the State 
Energy Commission of Western Australia, 
the employee shall be paid an allowance of 
$3.26 for such rostered shift or rostered 
period of duty in addition to the allowance 
provided in paragraph (a) hereof. 

Schedule B. 
Clause 21.—Allowances: Delete subclauses (1) and (2) 

of this clause and insert in lieu: 
(1) Living Away From Home: Employees shall be 

paid a living away from home allowance of $9.88 for 
each rostered shift or rostered period of duty at 
Argyle. This allowance is to cover all the disabilities 
associated with living and working at Argyle, 
including isolation, heat, dust, humidity, tropical 
environment and the lack of normal amenities 
found in a town or city dwelling. 

(2) Electrical Licence Allowances 
(a) An electrical trades employee who holds a 

current "A" or "B" class electrical fitters 
licence issued by the State Energy Com- 
mission of Western Australia shall be paid 
an allowance of $3.34 for each rostered 
shift or rostered period of duty. 

(b) Where an electrical trades employee is 
actually engaged on work which requires 
an installer's licence during a rostered shift 
or rostered period of duty, and where the 
employee holds a current electrical 
installer's licence issued by the State 
Energy Commission of Western Australia, 
the employee shall be paid an allowance of 
$3.34 for such rostered shift or rostered 
period of duty in addition to the allowance 
provided in paragraph (a) hereof. 

B RE A DC A RTERS' (Metropolitan). 
Award No. 35 of 1963. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 629 of 1986. 

Between Transport Workers' Union of Australia 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Bread Manufacturers 
Association of Western Australia, Respondent. 

Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Breadcarters (Metropolitan)" Award 
No. 35 of 1963 as varied, consolidated and varied be 
further varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period commenc- 
ing on or after the 5th day of September 1986. 

Dated at Perth this 5th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Wages: Delete subclause (4) of this 

clause and insert in lieu: 
(4) Bread Carters who are required in any week to 

collect moneys and account for them as part of their 
duties are to be paid $4.20 per week in addition to 
the rates before mentioned. 

2. Clause 8.—Overtime: Delete subclauses (5) and (6) 
of this clause and insert in lieu: 

(5) A worker required to work overtime for more 
than 1 Vi hours without being notified on the 
previous day or earlier that he will be so required to 
work shall be supplied with a reasonable meal by the 
employer or paid $4.30 for a meal. 

(6) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required 
provide such meals or pay an amount of $2.95 for 
each second or subsequent meal. 

BUILDING TRADES. 
Award No. 31 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 606 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and Coca-Cola Bottlers (Perth) Pty Ltd 
and Others, Respondents. 

Order. 
HAVING heard Mr S.M. Billing on behalf of the appli- 
cant and Mr T. Dobson and Mr D. Kleemann on behalf 
of the respondents (and by consent), the Commission, 
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pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Building Trades Award 1968 Award No. 
31 of 1966 be varied in accordance with the follow- 
ing Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 1st day of July 1986. 

Dated at Perth this 1st day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 11.—Wages: Delete subclause (4) — 

Construction Allowance of this clause and insert in lieu 
thereof the following:— 

(4) Construction Allowance: (per week) $13.50. 
An employee shall not be entitled to this construc- 
tion allowance except when required to work "on 
site" on any work in connection with the erection or 
demolition of a building or to carry out work which 
the employer and the union agree is construction 
work or in default of agreement, that is so declared 
by the Board of Reference. 

2. Clause 14.—Special Rates and Provisions: Delete 
subclauses (1)-(31) inclusive of this clause and insert in 
lieu thereof the following:— 

14.—Special Rates and Provisions. 
(1) General conditions under which special rate is 

payable: 
(a) The special rates prescribed in this clause 

shall be paid irrespective of the times at 
which work is performed and shall not be 
subject to any premium or penalty 
condition. 

(b) Where more than one of the following 
rates provide a payment for disabilities of 
substantially the same nature then only the 
highest of such rates shall be payable. 

(2) Insulation: A worker handling charcoal, 
pumice, granulated cork, silicate of cotton, 
insulwool, slag wool or other recognised insulating 
material of a like nature or working in the 
immediate vicinity so as to be affected by the use 
thereof shall be paid 38 cents per hour or part 
thereof in addition to the rates otherwise prescribed 
in this award. 

(3) Hot Work: 
(a) A worker required to work in a place 

where the temperature has been raised by 
artificial means to between 46 degrees and 
54 degrees Celsius shall be paid 31 cents 
per hour or part thereof in addition to the 
rates otherwise prescribed in this Award or 
in excess of 54 degrees Celsius shall be paid 
38 cents per hour or part thereof in 
addition to the said rates. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours work without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(4) Cold Work: 
(a) A worker required to work in a place 

where the temperature is lowered by 
artificial means to less than zero degrees 
Celsius shall be paid 31 cents per hour or 
part thereof in addition to the rates 
otherwise prescribed in this award. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 

hours' work without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(5) Confined Space: A worker required to work in 
a confined space, being a place the dimensions or 
nature of which necessitates working in a cramped 
position or without sufficient ventilation shall be 
paid 38 cents per hour or part thereof in addition to 
the rates otherwise prescribed in this award. 

(6) Toxic Substances: 
(a) A worker required to use toxic substances 

or materials of a like nature shall be 
informed by the employer of the health 
hazards involved and instructed in the 
correct and necessary safeguards which 
must be observed in the use of such 
materials. 

(b) A worker using such materials will be 
provided with and shall use all safeguards 
as are required by the appropriate 
Government Authority or in the absence 
of such requirement such safeguards as are 
determined by a competent authority or 
person chosen by the Union and the 
employer. 

(c) A worker using toxic substances or 
materials of a like nature shall be paid 38 
cents per hour extra. Workers working in 
close proximity to workers so engaged 
shall be paid 30 cents per hour extra. 

(d) For the purpose of this subclause all 
materials which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials of a 
like nature. 

(7) Asbestos: Workers required to use materials 
containing asbestos or to work in close proximity to 
workers using such materials shall be provided with 
and shall use all necessary safeguards as required by 
the appropriate occupational health authority and 
where such safeguards include the mandatory 
wearing of protective equipment (i.e. combination 
overalls and breathing equipment or similar 
apparatus) such workers shall be paid 38 cents per 
hour extra whilst so engaged. 

(8) Dry Polishing or Cutting of Tiles: A worker 
required to dry polish tiles with a machine or to cut 
tiles with an electric saw shall be paid 38 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(9) Bitumen Work: A worker handling hot 
bitumen or asphalt or dipping materials in creosote 
shall be paid 38 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(10) Roof Repairs: A worker engaged on repairs 
to roofs shall be paid 38 cents per hour or part 
thereof in addition to the rates otherwise provided in 
this award. 

(11) Wet Work: A worker required to work in a 
place where water is continually dripping on him so 
that his clothing and boots become wet or where 
there is water underfoot shall be paid 31 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(12) Dirty Work: A worker engaged on dirty 
work shall be paid 31 cents per hour or part thereof 
in addition to the rates otherwise prescribed in this 
award. 

(13) A worker engaged in repairs to sewers shall 
be paid at the rate of 31 cents per hour or part 
thereof in addition to the rates otherwise prescribed 
in this award. 

(14) A worker working in a dust-laden 
atmosphere in a joiners' shop where dust extractors 
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are not provided or in such atmosphere caused by 
the use of materials for insulating, deafening or 
pugging work (as, for instance, pumice, charcoal, 
silicate of cotton or any other substitute), shall be 
paid at the rate of 31 cents per hour or part thereof 
in addition to the rates otherwise prescribed in this 
award. 

(15) Scaffolding Certificate Allowance: A trades- 
man who is the holder of a scaffolding certificate or 
rigging certificate issued by the Department of 
Labour and Industry and is required to act on that 
certificate whilst engaged on work requiring a 
certificated person shall be paid 31 cents per hour or 
part thereof in addition to the rates otherwise pre- 
scribed in this award but this allowance shall not be 
payable cumulative on the allowance for swing 
scaffolds. 

(16) Spray Application — Painters: A painter 
engaged on all spray applications carried out in 
other than a properly constructed booth, approved 
by the Department of Labour and Industry, shall be 
paid 31 cents per hour or part thereof in addition to 
the rates otherwise prescribed in this award. 

(17) Cleaning Down Brickwork: A worker 
required to clean down bricks using acids or other 
corrosive substances shall be supplied with gloves 
and be paid 28 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(18) Bagging: A worker engaged upon bagging 
brick or concrete structures shall be paid 28 cents per 
hour thereof in addition to the rates otherwise 
prescribed in this award. 

(19) Furnace Work: A worker engaged in the con- 
struction or alteration or repairs to boilers, flues, 
furnaces, retorts, kilns, ovens, ladles and similar 
refractory work shall be paid 81 cents per hour or 
part thereof in addition to the rates otherwise 
prescribed in this award. 

(20) Acid Work: A worker required to work on 
acid furnaces, acid stills, acid towers and all other 
acid resisting brickwork shall be paid 81 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(21) Plasterers using flintcote shall be paid 20 
cents per hour extra except where flintcote is applied 
by hawk and trowel to walls and ceilings when the 
rate shaU be 38 cents per hour extra. 

(22) Chemical and Manure Works and Oil 
Refineries: Journeymen and builders' labourers 
working on chemical and manure works or oil 
refineries shall receive 14 cents per hour in addition 
to the prescribed rate. 

(23) Height Money: A worker required to work 
on a chimney stack, spire, tower, radio or television 
mast or tower, air shaft, cooling tower, water tower 
or silo, where the construction exceeds 15 metres in 
height shall be paid for all work above 15 metres, 31 
cents per hour or part thereof, with an additional 31 
cents per hour or part thereof for work above each 
further 15 metres in addition to the rates otherwise 
prescribed in this award. 

(24) Swing Scaffold: 
(a) A worker employed — 

(i) on any type of swing scaffold or 
any scaffold suspended by rope or 
cable, or bosun's chair cantilever 
scaffold or 

(ii) on a suspended scaffold requiring 
the use of steel or iron hooks or 
angle irons at a height of 20 feet or 
more above the nearest horizontal 
plane. 

shall be paid $2.22 for the first four hours 
or part thereof and 46 cents for each hour 

thereafter on any day in addition to the 
rates otherwise prescribed in this award. 

(b) A solid plasterer when working off a swing 
scaffold shall be paid an additional nine 
cents per hour. 

(c) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(25) Plumbing: 
(a) A plumber doing sanitary plumbing work 

on repairs to sewer drainage or wastepipe 
services in any of the following places:— 

(i) Infectious and contagious diseases 
hospitals or any block or portion of 
a hospital used for the care of or 
treatment of patients suffering 
from any infectious or contagious 
disease. 

(ii) Morgues, shall be paid 31 cents per 
hour or part thereof in addition to 
the rates otherwise prescribed in 
this award. 

(b) A plumber doing work on a ship of any 
class:— 

(i) whilst under way; or 
(ii) in a wet place, being one in which 

the clothing of a worker necessarily 
becomes wet to an uncomfortable 
degree or one in which water 
accumulates underfoot; or 

(iii) in a confined space; or 
(iv) in a ship which has done one trip or 

more in a fume or dust-laden 
atmosphere, in bilges, or when 
cleaning blockages in soil pipes or 
waste pipes or repairing brine 
pipes; shall be paid 38 cents per 
hour or part thereof in addition to 
the rates otherwise prescribed in 
this award. 

(c) A plumber carrying out pipework in a ship 
of any class under the plates in the engine 
and boiler rooms and oil fuel tanks shall be 
paid 80 cents per hour or part thereof in 
addition to the rates otherwise prescribed 
in this award. 

(d) A plumber required to enter a well nine 
metres or more in depth for the purpose in 
the first place of examining the pump, pipe 
or any other work connected therewith, 
shall be paid $1.64 for such examination 
and 57 cents per hour thereafter for fixing 
renewing or repairing such work. 

(e) Permit Work: Any licensed plumber called 
upon by his employer to use the licence 
issued to him by the Metropolitan Water 
Supply, Sewerage and Drainage Board for 
a period in any one week shall be paid 
$20.90 for that week, in addition to the 
rates otherwise prescribed in this award. 

(f) Plumbers on Sewerage Work: Plumbers or 
apprentices in their third, fourth or fifth 
year, on work involving the opening up of 
house drains or wastepipes for the purpose 
of clearing blockages or for any other 
purpose, or work involving the cleaning 
out of septic tanks or dry wells, shall be 
paid a minimum of $1.64 per day in 
addition to the prescribed rate whilst so 
employed. 

(26) Explosive Powered Tools: An operator of 
explosive powered tools, being a worker qualified in 
accord with the laws and regulations of the State of 
Western Australia to operate explosive powered 
tools is required to use an explosive powered tool 
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shall be paid 73 cents for each day on which he uses 
such tool in addition to the rates otherwise pre- 
scribed in this award. 

(27) Secondhand Timber: Where whilst working 
with secondhand timber, a worker's tools are 
damaged by nails, dumps or other foreign matter on 
the timber, he shall be entitled to an allowance of 
$1.19 per day on each day upon which his tools are 
so damaged provided that no allowance shall be 
payable under this clause unless it is reported 
immediately to the employer's representative on the 
job in order that the claim may be proved. 

(28) Computing Quantities: A worker, other than 
a leading hand, who is regularly required to 
compute or estimate quantities of materials in 
respect of the work performed by others shall be 
paid $2.22 per day or part thereof in addition to the 
rates otherwise prescribed in this award. 

(29) Setter Out: A setter out in a joiner's shop 
shall be paid $3.26 per day in addition to the rates 
otherwise prescribed by this award but where a 
worker qualifies for this allowance and is appointed 
leading hand he shall be paid whichever amount is 
the higher but not both. 

(30) Detail Worker: A detail worker shall be paid 
$3.26 per day in addition to the rates otherwise 
prescribed in this award but where a worker 
qualifies for this allowance and is appointed leading 
hand he shall be paid whichever amount is the higher 
but not both. 

(31) Spray Painting — Painters: 
(a) Lead paint shall not be applied by a spray 

to the interior of any building. 
(b) All workers (including apprentices) 

applying paint by spraying shall be pro- 
vided with full overalls and head covering 
and respirators by the employer. 

(c) Where from the nature of the paint or 
substance used in spraying a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substances used by a 
worker in spray painting, the worker shall 
be paid a special allowance of 90 cents per 
day. 

BUILDING TRADES (Government). 
Award No. 31A of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 605 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and the Hon Minister for Works, the Hon 
Minister for Health and the Hon Minister for 
Housing, Respondents. 

Order. 
HAVING heard Mr G. Young on behalf of the applicant 
and Mr M. Beros on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Building Trades (Government) Award 
1968 Award No. 31A of 1966 be varied in accor- 
dance with the following Schedule and that such 

variation shall have effect from the beginning of the 
first pay period commencing on or after the 1st day 
of July 1986. 

Dated at Perth this 3rd day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[U.S.] Senior Commissioner. 

Schedule. 
1. Clause 11.—Wages: Delete subclause (4) (a) of this 

clause and insert in lieu: 
(4) Disabilities Allowance (Per Week): $13.50 

(a) Subj ect to the provisions of paragraph (b), 
(c) or (d) of this subclause an allowance of 
$13.50 shaU be paid to all workers 
excepting workers who are employed for 
the major portion of any week in or about 
a permanent maintenance depot or who 
are usually employed in or about the 
employer's business when a worker 
coming within the exception is engaged on 
the erection or demolition of a building 
exceeding 250 square feet in floor area. 

Delete first paragraph of subclause (7) of this clause 
and insert in lieu: 

(7) Plumbing Trade Allowance: Plumbers shall 
be paid an allowance at the rate of $10.80 per week 
to compensate for the following classes of work and 
in lieu of the relevant amounts in Clause 14.— 
Special Rates and Provisions — whether or not such 
work is performed in any one week. When working 
outside the categories listed hereunder a plumber 
shall receive the appropriate rates provided for in 
the said Clause 14.—Special Rates and Provisions. 

2. Clause 14.—Special Rates and Provisions: Delete 
subclauses (1) to (39) inclusive and subclause (52) of this 
clause and insert in lieu: 

(1) Conditions respecting Special Rates: 
(a) The special rates prescribed in this award 

shall be paid irrespective of the times at 
which work is performed and shall not be 
subject to any premium or penalty 
conditions. 

(b) Where more than one of the above rates 
provides payments for disabilities of sub- 
stantially the same nature then only the 
highest of such rates shall be payable. 

(2) Swing Scaffold: 
(a) A worker employed — 

(i) on any type of swing scaffold or 
any scaffold suspended by rope or 
cable or bosun's chair or cantilever 
scaffold, or 

(ii) on a suspended scaffold requiring 
the use of steel or iron hooks or 
angle irons at a height 6.1 metres or 
more above the nearest horizontal 
plane, 

shall be paid $2.22 for the first four hours 
or part thereof and 46 cents for each hour 
thereafter on any day in addition to the 
rates otherwise prescribed. 

(b) A solid plasterer when working on a swing 
scaffold shall be paid an additional 10 
cents per hour. 

(c) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(d) Provided that no allowance shall be 
payable for working on such scaffolds 
when used under bridges or jetties unless 
the height of the scaffold above the water 
exceeds 0.9 metres. 



428 :tte. 66 W.A.I.G. 

(3) Insulation: A worker handling charcoal, 
pumice, granulated cork, silicate of cotton, 
insulwool, slag wool or other recognised insulation 
material of a like nature or working in the 
immediate vicinity so as to be affected by the use 
thereof shall be paid 38 cents per hour or part 
thereof in addition to the rates otherwise prescribed. 

(4) Working in a dust laden atmosphere in a 
joiner's shop where dust extractors are not provided 
in or such atmosphere caused by the use of materials 
for insulating, deafening or plugging work (as, for 
instance, pumice, charcoal, silicate of cotton, or any 
other substitute) or from earthworks, 38 cents per 
hour extra. 

(5) Confined Space: A worker required to work in 
a confined space, being a place the dimension or 
nature of which necessitates working in a cramped 
position or without sufficient ventilation, shall be 
paid 38 cents per hour or part thereof in addition to 
the rate otherwise prescribed. 

(6) Sewer Work: A worker engaged in repairs to 
sewers shall be paid 28 cents per hour or part thereof 
in addition to the rates otherwise prescribed. 

(7) Sanitary Plumbing Work: A plumber doing 
sanitary plumbing work on repairs to sewer drainage 
or waste pipe services in any of the following 
places — 

(a) Infectious and contagious disease 
hospitals or any block or portion of a 
hospital used for the care or treatment of 
patients suffering from any infectious or 
contagious disease. 

(b) Morgues: shall be paid 31 cents per hour or 
part thereof in addition to the rates other- 
wise prescribed. 

(8) Ship Plumbing: A plumber doing work on a 
ship of any class — 

(a) Whilst under way; or 
(b) In a wet place being one in which the 

clothing of a worker necessarily becomes 
wet to an uncomfortable degree or one in 
which water accumulates underfoot; or 

(c) In a confined space; or 
(d) In a ship which has done one trip or more 

in a fume or dust laden atmosphere, in 
bilges, or when cleaning blockages in soil 
pipe or waste pipes or repairing brine 
pipes, 

shall be paid 45 cents per hour or part thereof in 
addition to the rate otherwise prescribed. 

(e) A plumber carrying out pipe work in a ship 
of any class under the plates in the engine 
and boiler rooms and oil fuel tanks shall be 
paid 90 cents per hour or part thereof in 
addition to the rates otherwise prescribed. 

(9) Well Work: A plumber or labourer required 
to enter a well nine metres or more in depth for the 
purpose in the first place of examining the pump, 
pipe or any other work connected therewith, shall be 
paid $1.58 for such examination and 58 cents per 
hour extra thereafter for fixing, renewing or 
repairing such work. 

(10) Permit Work: Any licensed plumber called 
upon by his employer to use the licence issued to him 
by the Metropolitan Water Supply, Sewerage and 
Drainage Board for a period in any one week shall 
be paid $9.50 for that week in addition to the rates 
otherwise prescribed. 

(11) Plumbers on Sewerage Work: Plumbers or 
apprentices in their third, fourth or fifth year, on 
work involving the opening up of house drains or 
waste pipes for the purpose of clearing blockages or 
for any other purpose, or work involving the 
cleaning out of septic tanks or dry wells, shall be 

paid a minimum of $1.58 per day or part thereof in 
addition to the prescribed rate. 

(12) Height Money: A worker required to work 
on a chimney stack, spire, tower, air shaft, cooling 
tower, water tower exceeding 15 metres in height 
shall be paid for all work above 15 metres, 31 cents 
per hour or part thereof with an additional 31 cents 
per hour or part thereof for work above each further 
15 metres in addition to the rates otherwise 
prescribed. 

(13) Furnace Work: A worker engaged in the 
construction or alteration or repairs to boilers, 
flues, furnaces, retorts, kilns, ovens, ladles and 
similar refractory work or on underpinning shall be 
paid 81 cents per hour or part thereof in addition to 
the rates otherwise prescribed. 

(14) Hot Work: 
(a) A worker required to work in a place 

where the temperature has been raised by 
artificial means to between 46 degrees 
Celsius and 54 degrees Celsius shall be paid 
31 cents per hour or part thereof in 
addition to the rates otherwise prescribed, 
or in excess of 54 degrees Celsius shall be 
paid 38 cents per hour or part thereof in 
addition to the said rates. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours' work without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(15) Cold Work: 
(a) A worker required to work in a place 

where the temperature is lowered by 
artificial means to less than zero degrees 
Celsius shall be paid 31 cents per hour or 
part thereof in addition to the rates other- 
wise prescribed in this award. 

(b) Where such work continues for more than 
two hours the worker shall be entitled to a 
rest period of 20 minutes after every two 
hours' work without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(16) Swanbourne and Graylands: Workers 
required to work at the Swanbourne and Graylands 
Hospitals controlled by the Mental Health Service 
shall be paid at the rate of 31 cents per hour in 
addition to the prescribed rate. 

(17) Flintcote: Plasterers using flintcote shall be 
paid 30 cents per hour or part thereof except when 
flintcote is applied by hawk and trowel to walls and 
ceilings when the rate shall be 54 cents per hour extra 
in addition to the prescribed rate. 

(18) Dirty Work: 
(a) A worker employed on excessively dirty 

work which is more likely to render the 
worker or his clothes dirtier than the 
normal run of work, shall be paid 31 cents 
per hour extra in addition to the prescribed 
rate (with a minimum payment as for four 
hours when employed on such work). 

(b) This shall not apply to a worker in receipt 
of the allowance prescribed in subclause 
(4) of Clause 11.—Wages of this Award 
nor to a worker in receipt of the allowance 
prescribed in subclause (27) hereof. 

(19) Stonemason on Wall: A stonemason 
working on the wall (cottage work and foundation 
work in coastal stone excepted) shall be paid 31 cents 
per hour thereof in addition to the rates otherwise 
prescribed. 

(20) Setter Out: A setter out (other than a leading 
hand) in a joiner's shop shall be paid $2.98 per day 
in addition to the rates otherwise prescribed. 
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(21) Detail Worker: A detail worker (other than a 
leading hand) shall be paid $2.98 in addition to the 
rates otherwise prescribed. 

(22) Spray Painting — Painter: 
(a) Lead paint shall not be applied by a spray 

to the interior of any building. 
(b) All workers (including apprentices) apply- 

ing paint by spraying, shall be provided 
with full overalls and head covering and 
respirators by the employer. 

(c) Where from the nature of the paint or 
substance used in spraying, a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substance used by a worker 
in spray painting, the worker shall be paid 
a special allowance of 81 cents per day. 

(23) Lead Paint Surfaces: 
(a) No surface painted with lead paint shall be 

rubbed down or scraped by a dry process. 
(b) Width of Brushes: All brushes shaU not 

exceed 127 millimetres in width and no 
kalsomine brush shall be more than 177.8 
millimetres in width. 

(c) Meals not to be taken in paint shop. No 
worker shall be permitted to have a meal in 
any paint shop or place where paint is 
stored or used. 

(24) Spray Application — Painters: A painter 
engaged on all applications carried out in other than 
a properly constructed booth approved by the 
Department of Labour and Industry shall be paid 31 
cents per hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(25) An employee who is a qualified first aid man 
and is appointed by his employer to carry out first 
aid duties in addition to his usual duties shall be paid 
an additional rate of $1.06 per day. 

(26) Toxic Substances: 
(a) A worker required to use toxic substances 

or materials of a like nature shall be 
informed by the employer of the health 
hazards involved and instructed in the 
correct and necessary safeguards which 
must be observed in the use of such 
materials. 

(b) A worker using such materials will be 
provided with and shall use all safeguards 
as are required by the appropriate Govern- 
ment Authority in the absence of such 
requirement such safeguards as are deter- 
mined by a competent authority or person 
chosen by the union and the employer. 

(c) A worker using toxic substances or 
materials of a like nature shall be paid 38 
cents per hour extra. Workers working in 
close proximity to workers so engaged 
shall be paid 28 cents per hour extra. 

(d) For the purposes of this subclause all 
materials which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials of a 
like nature. 

(27) Abattoirs: A worker, other than a plumber in 
receipt of the plumbing trade allowance, employed 
in an abattoir shall be paid such rate as is agreed 
upon between the parties, or, in default of 
agreement, the rate determined by the Board of 
Reference. 

(28) Fumes: A worker required to work in a place 
where fumes of sulphur or other acid or other 
offensive fumes are present shall be paid such rates 
as are agreed upon between him and the employer. 

(29) Asbestos: Workers required to use materials 
containing asbestos or to work in close proximity to 
workers using such materials shall be provided with 
and shall use all necessary safeguards as required by 
the appropriate occupational health authority and 
where such safeguards include the mandatory 
wearing of protective equipment (i.e. combination 
overalls and breathing equipment or similar 
apparatus) such workers shall be paid 38 cents per 
hour whilst so engaged. 

(30) Explosive Powered Tools: An operator of 
explosive powered tools, being a worker qualified in 
accord with the laws and regulations of the State of 
Western Australia to operate explosive powered 
tools, who is required to use an explosive powered 
tool shall be paid 73 cents for each day on which he 
used a tool in addition to the rates otherwise 
prescribed. 

(31) Wet Work: A worker required to work in a 
place where water is continually dripping on him so 
that his clothing and boots become wet or where 
there is water underfoot shall be paid 31 cents per 
hour or part thereof in addition to the rates other- 
wise prescribed in this award. 

(32) Cleaning Down Brickwork: A worker 
required to clean down bricks using acids or other 
corrosive substances shall be supplied with gloves 
and be paid 28 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(33) Bagging: A worker engaged upon bagging 
brick or concrete substances shall be paid 28 cents 
per hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(34) Bitumen Work: A worker handling hot 
bitumen or asphalt or dripping materials in creosote 
shall be paid 38 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(35) Scaffolding Certificate Allowance: A trades- 
man who is the holder of a scaffolding certificate or 
rigging certificate issued by the Department of 
Labour and Industry and is required to act on that 
certificate whilst engaged on work requiring a 
certified person shall be paid 31 cents per hour or 
part thereof in addition to the rates otherwise 
prescribed in this award but this allowance shall not 
be payable cumulative on the allowance for swing 
scaffolds. 

(36) Dry Polishing or Cutting of Tiles: A worker 
required to dry polish tiles with a machine or to cut 
tiles with an electric saw shall be paid 38 cents per 
hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(37) Secondhand Timber: Where, whilst working 
with secondhand timber, a worker's tools are 
damaged by nails, dumps or other foreign matter on 
the timber, he shall be entitled to an allowance of 
$1.06 per day on each day upon which his tools are 
so damaged, provided that no allowance shall be 
payable under this clause unless it is reported 
immediately to the employer's representative on the 
job in order that the claim may be proved. 

(38) Roof Repairs: A worker engaged on repairs 
to roofs shall be paid 34 cents per hour or part 
thereof in addition to the rates otherwise provided in 
this award. 

(39) Computing Quantities: A worker, other than 
a leading hand, who is required to compute or 
estimate quantities of materials in respect of the 
work performed by others shall be paid $2.22 per 
day or part thereof in addition to the rates otherwise 
prescribed in this award. 

(52) A worker engaged on work at Fremantle 
Prison shall be paid 31 cents per hour extra. 
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BUILDING TRADES 
(State Energy Commission). 

Award No. 1 of 1959. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 60 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and State Energy Commission of Western 
Australia, Respondent. 

Order. 
HAVING heard Mr R. Gallop on behalf of the applicant 
and Mr N.L. Fry on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Building Trades (State Energy Commis- 
sion) Award No. 1 of 1959 be varied in accordance 
with the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 4th day of September 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 24.—Special Rates and Provisions: Delete this 

clause and insert in lieu: 
24.—Special Rates and Provisions. 

(1) Conditions respecting Special Rates — 
(a) The special rates prescribed in this award 

shall be paid irrespective of the times at 
which work is performed and shall not be 
subject to any premium or penalty 
conditions. 

(b) Where more than one of the above rates 
provides payments for disabilities of sub- 
stantially the same nature then only the 
highest of such rates shall be payable. 

(2) Swing Scaffold: 
(a) An employee employed — 

(i) on any type of swing scaffold or 
any scaffold suspended by rope or 
cable, or bosun's chair or cantilever 
scaffold, or 

(ii) on a suspended scaffold requiring 
the use of steel or iron hooks or 
angle irons at a height of 6.1 metres 
or more above the nearest 
horizontal plane, 

shall be paid $2.22 for the first four hours 
or part thereof and 46 cents for each hour 
thereafter on any day in addition to the 
rates otherwise prescribed. 

(b) A solid plasterer when working off a swing 
scaffold shall be paid an additional nine 
cents per hour. 

(c) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(d) Provided that no allowance shall be 
payable for working on such scaffolds 
when used under bridges or jetties unless 
the height of the scaffold above the water 
exceeds 900 mm. 

(3) Insulation: An employee handling charcoal, 
pumice, granulated cork, silicate of cotton, insul- 
wool, slag wool or other recognised insulation 
material of a like nature or working in the 
immediate vicinity so as to be affected by the use 

thereof shall be paid 38 cents per hour or part 
thereof in addition to the rates otherwise prescribed. 

(4) Working in a dust-laden atmosphere in a 
joiner's shop where dust extractors are not provided 
or in such atmosphere caused by the use of materials 
for insulating, deafening or plugging work (as for 
instance, pumice, charcoal, silicate of cotton or any 
other substitute) or from earthworks, 38 cents per 
hour extra. 

(5) Confined Space: An employee required to 
work in a confined space, being a place the 
dimensions or nature of which necessitates working 
in a cramped position or without sufficient ventila- 
tion, shall be paid 38 cents per hour or part thereof 
in addition to the rates otherwise prescribed. 

(6) Sewer Work: An employee engaged in repairs 
to sewers shall be paid 28 cents per hour or part 
thereof in addition to the rates otherwise prescribed. 

(7) Well Work: A plumber or labourer required 
to enter into a well nine metres or more in depth for 
the purpose in the first place of examining the 
pump, pipe or any other work connected therewith, 
shall be paid $1.58 for such examination and 58 
cents per hour extra thereafter for fixing, renewing 
or repairing such work. 

(8) Permit Work: Any licensed plumber called 
upon by the employer to use the licence issued to the 
employee by the Metropolitan Water Supply, 
Sewerage and Drainage Board for a period in any 
one week shall be paid $9.60 for that week in 
addition to the rates otherwise prescribed. 

(9) Plumbers on Sewerage Work: Plumbers or 
apprentices in their third, fourth or fifth year, on 
work involving the opening up of house drains or 
waste pipes for the purpose of clearing blockages or 
for any other purpose or work involving the 
cleaning out of septic tanks or dry wells, shall be 
paid a minimum of $1.58 per day or part thereof in 
addition to the prescribed rate. 

(10) Height Money: An employee required to 
work on a chimney stack, spire, tower, air shaft, 
cooling tower or water tower exceeding 15 metres in 
height shall be paid for all work above 15 metres, 31 
cents per hour or part thereof, with an additional 31 
cents per hour or part thereof, for work above each 
further 15 metres in addition to the rates otherwise 
prescribed. 

(11) Furnace Work: An employee engaged in the 
construction or alteration or repairs to boilers, 
flues, furnaces, retorts, kilns, ovens, ladles and' 
similar refractory work or on underpinning shall be 
paid 81 cents per hour or part thereof in addition to 
the rates otherwise prescribed. 

(12) Hot Work: 
(a) An employee required to work in a place 

where the temperature has been raised by 
artificial means to betwen 46 degrees 
Celsius and 54 degrees Celsius shall be paid 
31 cents per hour or part thereof in 
addition to the rates otherwise prescribed 
in excess of 54 degrees Celsius shall be paid 
38 cents per hour or part thereof in 
addition to the said rates. 

(b) Where such work continues for more than 
two hours the employee shall be entitled to 
a rest period of 20 minutes after every two 
hours' work, without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(13) Cold Work: 
(a) An employee required to work in a place 

where the temperature is lowered by 
artificial means to less than zero degrees 
Celsius shall be paid 31 cents per hour or 
part thereof in addition to the rates other- 
wise prescribed in this award. 
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(b) Where such work continues for more than 
two hours the employee shall be entitled to 
a rest period of 20 minutes after every two 
hours' work, without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(14) Flintcote: Plasterers using flintcote shall be 
paid 31 cents per hour or part thereof except when 
flintcote is applied by hawk and trowel to walls and 
ceilings when the rate shall be 54 cents per hour extra 
in addition to the prescribed rate. 

(15) Setter Out: A setter out, other than a leading 
hand in a joiner's shop, shall be paid $2.94 per day 
in addition to the rates otherwise prescribed. 

(16) Detail Employee: A detail employee, other 
than a leading hand, shall be paid $2.94 per day in 
addition to the rates otherwise prescribed. 

(17) Spray Painting — Painters — 
(a) Lead paint shall not be applied by a spray 

to the interior of any building. 
(b) All employees (including apprentices) 

applying paint by spraying shall be provid- 
ed with full overalls and head covering and 
respirators by the employer. 

(c) Where from the nature of the paint or 
substance used in spraying, a respirator 
would be of little or no practical use in pre- 
venting the absorption of fumes or 
materials from substances used by an 
employee in spray painting, the employee 
shall be paid a special allowance of 81 
cents per day. 

(18) Painting — 
(a) Lead paint surfaces: No surface painted 

with lead paint shall be rubbed down or 
scraped by a dry process. 

(b) Width of Brushes: All paint brushes shall 
not exceed 125 mm in width and no 
kalsomine brush shall be more than 175 
mm in width. 

(c) Meals not to be taken in paint shop: No 
employee shall be permitted to have a meal 
in any paint shop or place where paint is 
stored or used. 

(19) Spray Application — Painters: A painter 
engaged on all spray applications carried out in 
other than a properly constructed booth approved 
by the Department of Labour and Industry shall be 
paid 31 cents per hour or part thereof in addition to 
the rates otherwise prescribed in this award. 

(20) The employer shall, wherever practicable, 
appoint an employee with either first aid knowledge 
or holding first aid qualifications from St John 
Ambulance or similar body to carry out first aid 
duty at all works or depots where employees are 
employed. Such employees so appointed, in 
addition to first aid duties, shall be responsible 
under the general supervision of the foreman for 
maintaining the contents of the first aid kit, 
conveying it to the place of work and keeping it in a 
readily accessible place for immediate use. 
Employees so appointed shall be paid the following 
rates in addition to their prescribed rate — 

10 or less In excess of 
other employees 10 other 

employees 
Cents per day Cents per day 

(a) Unqualified attendant 10 18 
(b) Qualified attendant 48 78 
(c) Qualified attendant at 

a depot 58 88 
(21) Toxic Substances: 

(a) An employee required to use toxic 
substances or materials of a like nature 
shall be informed by the employer of the 
health hazards involved and instructed in 
the correct and necessary safeguards which 

must be observed in the use of such 
materials. 

(b) An employee using such materials will be 
provided with and shall use all safeguards 
as are required by the appropriate Govern- 
ment Authority or, in the absence of such 
requirement, such safeguards as are deter- 
mined by a competent authority or person 
chosen by the union and the employer. 

(c) An employee using toxic substances or 
materials of a like nature shall be paid 38 
cents per hour extra. Employees working 
in close proximity to employees so engaged 
shall be paid 28 cents per hour extra. 

(d) For the purpose of this subclause all 
materials which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials of a 
like nature. 

(22) Fumes: An employee required to work in a 
place where fumes of sulphur or other acid or other 
offensive fumes are present shall be paid such rates 
as are agreed upon between the employee and the 
employer. 

(23) Asbestos: Employees required to use 
materials containing asbestos or to work in close 
proximity to employees using such materials shall be 
provided with and shall use all necessary safeguards 
as required by the appropriate occupational health 
authority and where such safeguards include the 
mandatory wearing of protective equipment (i.e. 
combination overalls and breathing equipment or 
similar apparatus) such employees shall be paid 38 
cents per hour extra whilst so engaged. 

(24) Explosive Powered Tools: An operator of 
explosive powered tools, being an employee 
qualified in accord with the laws and regulations of 
the State of Western Australia to operate explosive 
powered tools, who is required to use an explosive 
powered tool shall be paid 72 cents for each day on 
which the employee uses such a tool in addition to 
the rates otherwise prescribed. 

(25) Wet Work: An employee required to work in 
a place where water is continually dripping on the 
employee so that the employee's clothing and boots 
become wet or where there is water underfoot shall 
be paid 31 cents per hour or part thereof in addition 
to the rates otherwise prescribed in this award. 

(26) Cleaning Down Brickwork: An employee 
required to clean down bricks using acids or other 
corrosive substances shall be supplied with gloves 
and be paid 28 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(27) Bagging: An employee engaged upon 
bagging brick or concrete structures shall be paid 28 
cents per hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(28) Bitumen Work: An employee handling hot 
bitumen or asphalt or dipping materials in creosote 
shall be paid 38 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award. 

(29) Scaffolding Certificate Allowance: A trades- 
person who is the holder of a scaffolding certificate 
or rigging certificate issued by the Department of 
Labour and Industry and is required to act on that 
certificate whilst engaged on work requiring a 
certificated person shall be paid 31 cents per hour or 
part thereof in addition to the rates otherwise 
prescribed in this award but this allowance shall not 
be payable cumulative on the allowance for swing 
scaffolds. 

(30) Dry Polishing or Cutting of Tiles: An 
employee required to dry polish tiles with a machine 
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or to cut tiles with an electric saw shall be paid 38 
cent sper hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(31) Second Hand Timber: Where, whilst 
working with second hand timber, an employee's 
tools are damaged by nails, dumps or other foreign 
matter on the timber, the employee shall be entitled 
to an allowance of $1.05 per day on each day upon 
which the employee's tools are so damaged provided 
that no allowance shall be payable under this 
subclause unless it is reported immediately to the 
employer's representative on the job in order that 
the claim may be proved. 

(32) Roof Repairs: An employee engaged on 
repairs to roofs shall be paid 34 cents per hour or 
part thereof in addition to the rates otherwise pro- 
vided in this award. 

(33) Computing Quantities: An employee, other 
than a leading hand who is regularly required to 
compute or estimate quantities of materials in 
respect of work performed by others shall be paid 
$2.21 per day or part thereof in addition to the rates 
otherwise prescribed in this award. 

(34) Loads: Where bricks are being used the 
employee shall not be required to carry: 

(a) more than 40 bricks each load in a wheel- 
barrow (on a scaffold) to a height of 4.6 
metres from the ground; 

(b) more than 36 bricks each load in a wheel- 
barrow over and above a height of 4.6 
metres on a scaffold. 

The type of wheelbarrow shall be agreed upon 
with the union. 

(35) Grinding Facilities: The employer shall 
provide adequate facilities for the employees to 
grind tools, either at the job or at the employer's 
premises, and the employee shall be allowed time to 
use the same whenever reasonably necessary. 

(36) First Aid Outfit: On each job the employer 
shall provide a sufficient supply of bandages and 
anti-septic dressings for use in case of accidents. 

(37) Water and Soap: Water and soap shall be 
provided in each shop or on each job by the 
employer. 

(38) (a) The employer shall supply a safety helmet 
for each of the employees requesting one on any job 
where, pursuant to the regulations made under the 
Construction Safety Act 1972, an employee is 
required to wear such helmet. 

(b) Any helmet so supplied shall remain the 
property of the employer and during that time it is 
on issue, the employee shall be responsible for any 
loss or damage thereto, fair wear and tear 
attributable to ordinary use excepted. 

(39) Provision of Boiling Water: The employer 
shall, where practicable provide boiling water for 
the use of the employees on each job at lunch time. 

(40) Sanitary Arrangements: The employer shall 
comply with the provisions of section 102 of the 
Health Act 1911. 

(41) Attendants on Ladders: No employee shall 
work on a ladder at a height of over six metres from 
the ground when such ladder is standing in any 
street, way, or lane where traffic is passing to and 
fro, without an assistant on the ground. 

(42) Electrical Sanding Machines: The use of 
electrical sanding machines for sanding down paint 
work shall be governed by the following 
provisions — 

(a) The weight of each such machine shall not 
exceed six kilograms. 

(b) Every employer operating any such 
machine shall endeavour to ensure that 
each such machine, together with all 
electrical leads and associated equipment, 

is kept in a safe condition and shall, if 
requested so to do by any employee but 
not more often than once in any four 
weeks cause the same to be inspected 
under the provisions of the State Energy 
Commission Act 1979, and the regulations 
made thereunder. 

(c) Employers shall provide and supply 
respirators of a suitable type, to each 
employee and shall maintain same in an 
effective and clean state at all times. 
Where respirators are used by more than 
one employee, each such respirator shall 
be sterilised or a new pad inserted after use 
by each such employee. 

(d) Employers shall also provide and supply 
goggles of suitable type provided that the 
goggles with celluloid lenses shall not be 
regarded as suitable. 

(e) All employees shall use the protective 
equipment supplied when using electrical 
sanding machines of any type. 

(43) The Secretary or any authorised officer of 
the union shall have the right to visit any job for the 
purpose of ascertaining whether work is being 
performed in accordance with the provisions of the 
Construction Safety Act 1972, and any regulations 
made thereunder. Should the Secretary or any 
authorised officer of the union be of the opinion 
that the work being carried out is not in accord with 
those provisions the Secretary or any authorised 
officer of the union shall inform the employer and 
the employees concerned accordingly and may 
report any alleged breach of the Act or the 
regulations to the Chief Inspector of Construction 
Safety. 

(44) Where the employer provides transport to 
and from the job the conveyance used for such 
transport shall be provided with suitable seating and 
weatherproof covering. 

(45) Any dispute which may arise between the 
parties in relation to the application of any of the 
foregoing special rates and provisions may be deter- 
mined by the Board of Reference. 

(46) Overalls: 
(a) Each employee (other than those 

employees engaged solely for work 
associated with the construction of the 
Kwinana and Muja Power Stations) shall 
be supplied with two sets of overalls after 
six months' continuous service which shall 
be replaced when, in the opinion of the 
nominated officer, overalls are beyond 
useful wear and repair. 

(b) Each employee to whom overalls are 
issued — 

(i) shall sign an acknowledgement of 
receipt thereof; 

(ii) shall return those overalls to the 
employer if the employee's employ- 
ment terminates; 

(iii) shall be responsible for any loss or 
damage to those overalls other than 
fair wear and tear attributable to 
ordinary use. 

(47) Safety Boots: Safety boots shall be issued to 
those employees after one month's continuous 
service, who work in circumstances which makes it 
reasonably necessary for them to be worn. 
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Award No. 14 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 614 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and J.C. Abel and Co and Others, 
Respondents. 

HAVING heard Mr S.M. Billing on behalf of the appli- 
cant and Mr T. Dobson and Mr D. Kleemann on behalf 
of the respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Building Trades (Construction) Award 
1979 Award No. 14 of 1978 be varied in accordance 
with the following schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1986. 

Dated at Perth this 1st day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 8.—Rates of Pay: Delete the whole of this 

clause and insert in lieu the following:— 
8.—Rates of Pay. 

An employer on whom this award is binding shall 
not increase the rate of wage payable to an employee 
on 6 October 1983 or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission after that date. 

(1) Except as elsewhere provided in this paid rates 
award (as defined) the rates of pay payable to a 
worker (other than an apprentice) shall be that pre- 
scribed herein calculated as an hourly rate in 
accordance with subclause (4) of this clause. 

(2) Weekly Base Rate: The following amounts 
shall be applied for the purpose of the calculation in 
subclause (4) of this clause of the hourly rate to 
apply under this award. 

(i) Bricklayers, 
stone workers, 
carpenters, joiners, 
painters, sign writers, 
glaziers and plasterers ... 

(ii) Plumber and/or gasfitter 
(iii) Plumber holding 

registration in 
accordance with the 
Metropolitan Water 
Supply, Sewerage and 
Drainage Act: 
Base Rate  
Reg Allowance  

(iv) Marker/Setter Out  
(v) Special Class Tradesman 

Builders' Labourers:— 
(i) Rigger   
(ii) Drainer   
(iii) Dogman  
(iv) Scaffolder  
(v) Powder Monkey  

279.50 
282.00 

(vi) Hoist or Winch Driver .. 

282.00 
14.30 

291.70 
297.50 

276.80 
276.80 
276.80 
267.30 
267.30 
267.30 

(vii) Concrete Finishers  267.30 
(viii)Steel Fixer including 

tack welder   267.30 
(ix) Concrete Pump Operator 267.30 

(x) Bricklayer's Labourer .... 256.70 
Plasterer's Labourer  256.70 
Assistant Powder 
Monkey   256.70 
Assistant Rigger  256.70 
Demolition Worker (after 
three months' experience) 256.70 
Gear Hand  256.70 
Cement Gun Operator ... 256.70 
Concrete Cutting Drilling 
Machine Operator  256.70 
Demolition Worker (after 
three months' experience) 256.70 
Pile Driver  256.70 
Tackle Hand   256.70 
Jackhammer Hand  256.70 
Mixer Driver (Concrete) . 256.70 
Steel Erector  256.70 
Aluminium alloy 
structural erector  256.70 
Gantry Hand or Crane 
Hand  256.70 
Crane Chaser  256.70 
Concrete Gang including 
Concrete Floater  256.70 
Steel or bar bender to 
pattern or plan  256.70 
Concrete formwork 
stripper   256.70 
Concrete Pump Hose 
Hand    256.70 

(xi) Builders' labourers 
employed on work other 
then specified in 
classifications (i)to(x).... 235.50 

(c) Additional Payments: Workers shall be 
paid an additional payment at the rate of 
$47.40 per week in addition to the appro- 
priate amounts in paragraphs (a) and (b) 
of this subclause for the purpose of the 
calculation in subclause (4) of this clause 
to compensate for the non-incidence of 
over award payments in the buOding 
industry. 

(3) Industry Allowance: The industry allowance 
at the rate of $13.50 per week to be paid to each 
worker is to compensate for the following 
disabilities associated with construction work:— 

(a) Climate conditions when working in the 
open on all types of work. 

(b) The physical disadvantage of having to 
climb stairs or ladders. 

(c) The disability of dust blowing in the wind, 
brick dust and drippings from concrete. 

(d) Sloppy and muddy conditions associated 
with the initial stages of the erection of a 
building. 

(e) The disability of working on all types of 
scaffolds or ladders other than a swing 
scaffold, suspended scaffold, or a bosun's 
chair. 

(f) The lack of the usual amenities associated 
with factory work (e.g. meal rooms, 
change room, lockers). 

(4) Hourly Rate Calculation — Follow the Job 
Loading: 

(a) The hourly rate of pay to be paid to an 
adult worker (other than an apprentice) 
shall be calculated to the nearest cent (less 
than half a cent to be disregarded) by 

235.50 
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multiplying the sum of the amounts pre- 
scribed in subclause (2) and the amount 
prescribed in subclause (3) and where 
applicable in subclauses (6), (7), (8) and (9) 
of this clause by 52 and dividing the result 
by 50.4 by adding to that the amount pre- 
scribed in subclause (5) of this clause and 
by dividing the total by 38. 

(b) The aforementioned calculation shall take 
into account a factor of eight days in 
respect of the incidence of loss of wages 
for periods of unemployment between 
jobs. 

(5) Special Allowance: The special allowance at 
the rate of $7.70 per week to be paid to each worker 
is to compensate for the following:— 

(a) Excess travelling time incurred by workers 
in the building industry; 

(b) The removal of loadings from the various 
building awards consequent upon the 
introduction of this paid rates award in the 
industry. 

(6) Tool Allowance: Tool Allowances shall be 
paid to tradesmen as prescribed hereunder:— 

Per Week 
$ 

Carpenters, Joiners, Plumbers 11.30 
Plasterers, Fixers 9.40 
Bricklayers 8.10 
Signwriters, Painters, Glaziers 2.80 

Provided that a worker entitled to the rates pre- 
scribed by subclause (2) (a) (iv) and (v) of this clause 
shall be entitled to the tool allowance applicable to 
his trade. 

(7) Location Allowance: Where applicable 
location allowances in accordance with Appendix A 
will be paid. 

(8) Underground Allowance: 
(a) (i) Subject to paragraph (b) hereof, a 

worker required to work under- 
ground shall be paid an allowance 
of $6.60 per week in addition to the 
allowance precribed in subclause 
(3) of this clause and any other 
amount prescribed for such worker 
elsewhere in this award. 

(ii) Where a shaft is to be sunk to a 
depth greater than six metres the 
payment of the underground allow- 
ance shall commence from the 
surface. 

(iii) This allowance shall not be payable 
to a worker engaged upon' 'pot and 
drive" work at a depth of 3.5 
metres or less. 

(b) Where a worker is required to work 
underground for no more than four days 
or shifts in any ordinary week he shall be 
paid an underground allowance in 
accordance with the provisions of para- 
graph (t) of subclause (1) of Clause 9.— 
Special Rates and Provisions in lieu of the 
allowance prescribed in paragraph (a) 
hereof. 

(9) Plumbing Trade Allowance: Plumbers shall 
be paid an allowance at the rate of $10.80 per week 
to compensate for the following classes of work and 
in lieu of the relevant amounts in Clause 9.—Special 
Rates and Provisions whether or not such work is 
performed in any one week. When working outside 
the categories listed hereunder, a plumber shall 
receive the appropriate rates provided for in the said 
Clause 9.—Special Rates and Provisions. 

(a) General Plumber: 
(i) Clearing stoppages in soil or waste 

pipes, or sewer drain pipes, also 
repairing and putting same in 
proper order; 

(ii) Work in wet places; 
(iii) Work requiring a swing scaffold, 

swing seat or rope; 
(iv) Dirty or offensive work; 
(v) Work in any confined space; 
(vi) Work on a ladder exceeding eight 

metres in height. 
(b) Mechanical Services Plumber: 

(i) Handling charcoal, pumice, 
granulated cork, silicate of cotton, 
insulwool, slag wool, or other 
recognised insulation material of a 
like nature or working in the 
immediate vicinity so as to be 
affected by the use thereof; 

(ii) Work in a place where the tempera- 
ture has been raised by artificial 
means to between 46 degrees and 54 
degrees Celsius or exceeding 54 
degrees Celsius; 

(iii) Work in a place where fumes of 
sulphur or other acid or other 
offensive fumes are present; 

(iv) Dirty or offensive work; 
(v) Work in any confined space; 
(vi) Work on a ladder exceeding eight 

metres in height. 
(c) Roof Plumber: 

(i) Work on the fixing of aluminium 
foil insulation on roofs or walls 
prior to the sheeting thereof; 

(ii) Use of explosive powered tools. 
(iii) Work requiring use of materials 

containing asbestos or to work in 
close proximity to employees using 
such materials shall be provided 
with and shall use all necessary 
safeguards as required by the 
appropriate occupational health 
authority including the mandatory 
wearing of protective equipment 
(i.e. combination overalls and 
breathing equipment or similar 
apparatus); 

(iv) Dirty or offensive work; 
(v) Work requiring a swing scaffold, 

swing seat or rope; 
(vi) Work on a ladder exceeding eight 

metres in height. 

(10) Leading Hands: 
(a) A person specifically appointed to be a 

leading hand shall be paid at the rate of the 
undermentioned additional amounts 
above the rate of the highest classification 
supervised, or his own rate, whichever is 
the highest, in accordance with the number 
of persons in his charge:— 

Weekly 
Base 
Only 

S 

Rate 
Per 

Hour 
S 

(i) In charge of not more than 
one person  8.60 0.23 

(ii) In charge of two and not 
more than five persons   19.20 0.52 

(iii) In charge of six and not 
more than 10 persons  24.20 0.66 

(iv) In charge of more than 10 
persons   32.40 0.88 

The hourly rate prescribed in paragraph 
(a) hereof is calculated to the nearest cent 
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(less than half a cent to be disregarded) by 
multiplying the weekly base amount by 52 
and dividing the result by 50.4 and by 
dividing the amount by 38. 

(11) Licensed Plumbers Accepting Responsi- 
bility: Any licensed plumber called upon by his 
employer to use the licence issued to him by the 
Metropolitan Water Supply, Sewerage and 
Drainage Board for a period in any week — $20.90 
for that week. 

(12) Plumber Acting on Welding Certificate: A 
plumber who is requested by his employer to hold 
the relevant qualifications and has obtained a 
certificate of competency pursuant to procedures as 
set out by the Standards Association of Australia or 
other relevant recognised codes, or, who may have 
to carry out work which is subject to other special 
tests but not a normal trade test, and is required by 
his employer to act on such qualifications, shall be 
paid an additional 29 cents per hour for oxyacety- 
lene welding and 29 cents per hour for electric 
welding for every hour of his employment whether 
or not he has in any hour performed work relevant 
to those qualifications held. 

(13) Lead Work: A plumber engaged in lead- 
burning or lead work in connection therewith shall 
be paid an additional 94 cents per hour. 

(14) Ship's Plumbing: A plumber engaged on 
plumbing work in connection with ships shall be 
paid an additional 66 cents per hour. 

(15) Casual Hands: In addition to the rate appro- 
priate for the type of work, a casual hand shall be 
paid an additional 20 per cent of the rate per hour 
with a minimum payment as for three hours employ- 
ment. The penalty rate herein prescribed shall be 
deemed to include, inter alia, compensation for 
annual leave. 

(16) The rates prescribed in subclauses (2) and 
(10) of this clause shall be increased or decreased, as 
the case may be, to give effect to any decision of the 
Australian Conciliation and Arbitration Commis- 
sion to alter wage rates uniformly in awards under 
its jurisdiction on general economic or productivity 
grounds. 

(17) Site Allowances: The Union on behalf of its 
members may request an employer to consider a site 
allowance to compensate for aU special factors 
and/or disabilities on a project. 

Where the parties have considered the merit of the 
claim and have agreed on a proposed rate, it shall be 
referred to the Commission for ratification. 

Where agreement cannot be reached, the Parties 
shall refer the matter to the Commission which shall 
determine an appropriate rate, if any, to compen- 
sate for such special factors and/or disabilities; 
Provided, however, that the Commission may deter- 
mine that such site allowance shall be paid in lieu of 
any of the special rates related to conditions on the 
site as prescribed in Clause 9 subclause (1). 

The Commission shall ratify or determine such 
matters on the criteria outlined in the Full Bench 
Decision of the Conciliation and Arbitration 
Commission dated 25 February 1983 (Print F1957). 

Where the procedure prescribed by this subclause 
is being followed, work shall continue normally. 

A site allowance determined in accordance with 
this subclause shall be deemed to be prescribed by 
this Award. 

2. Clause 9.—Special Rates and Provisions: Delete the 
whole of this clause and insert in lieu the following:— 

9.—Special Rates and Provisions. 
(1) In addition to the rates otherwise prescribed in 

this award the following rates shall be payable to 
workers covered by the said award:— 

(a) Insulation: A worker handling charcoal, 
pumice, granulated cork, silicate of 
cotton, insulwool, slag wool, or other 
recognised insulating material of a like 
nature or working in the immediate 
vicinity so as to be affected by the use 
thereof — 38 cents per hour or part 
thereof. 

(b) Hot work: A worker who works in a place 
where the temperature has been raised by 
artificial means to between 46 degrees and 
54 degrees Celsius — 31 cents per hour or 
part thereof, exceeding 54 degrees Celsius 
— 38 cents per hour or part thereof. 
Where such work continues for more than 
two hours, the worker shall be entitled to 
20 minutes rest after every two hours work 
without loss of pay, not including the 
special rate provided by this paragraph. 

(c) Cold Work: A worker who works in a 
place where the temperature is lowered by 
artificial means to less than zero degrees 
Celsius — 31 cents per hour. 
Where such work continues for more than 
two hours, the worker shall be entitled to 
20 minutes rest after every two hours work 
without loss of pay, not including the 
special rate provided by this paragraph. 

(d) Confined Space: A worker required to 
work in a confined space 38 cents per hour 
or part thereof. 
("Confined Space" means a place the 
dimensions or nature of which necessitates 
working in a cramped position or without 
sufficient ventilation.) 

(e) Swing Scaffold: $2.22 for the first four 
hours or any portion thereof, and 46 cents 
for each hour thereafter on any day to any 
worker employed — 

(i) On any type of swing scaffold or 
any scaffold suspended by rope or 
cable, bosun's chair, etc. 

(ii) On a suspended scaffold requiring 
the use of steel or iron hooks or 
angle irons at a height of six metres 
or more above the nearest horizon- 
tal plane. 

Provided that an apprentice with less than 
two years' experience shall not use a swing 
scaffold or bosun's chair. 
And further provided that solid plasterers 
when working off a swing scaffold shall 
receive an additional 11 cents per hour. 

(f) Explosive Powered Tools: An operator of 
explosive powered tools, as defined in this 
award, who is required to use an explosive 
powered tool — 73 cents for each day on 
which he uses such a tool. 

(g) Wet Work: A worker working in any place 
where water is continually dripping on him 
so that clothing and boots become wet or 
where there is water underfoot — 31 cents 
per hour whilst so engaged. 

(h) Dirty Work: A worker engaged on 
unusually dirty work — 31 cents per hour. 

(i) Towers Allowance: A worker working on 
a chimney stack, spire, tower, radio or 
television mast or tower, air shaft (other 
than above ground in a multi-storey 
building), cooling tower or silo, where the 
construction exceeds 15 metres in height 
shall be paid for all work above 15 metres, 
31 cents per hour, with 31 cents per hour 
additional for work above each further 15 
metres. 
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Provided that any similarly constructed 
building, or a building not covered by 
Clause 10.—Multi-Storey Allowance 
which exceeds 15 metres in height may be 
covered in this subclause, or by that clause 
by agreement or where agreement is not 
reached, by determination of the 
Commission. 

(j) Toxic Substances: 
(i) A worker required to use toxic 

substances shall be informed by the 
employer of the health hazards 
involved and instructed in the 
correct and necessary safeguards 
which must be observed in the use 
of such materials. 

(ii) Workers using such materials will 
be provided with and shall use all 
safeguards as are required by 
Clause 29.—Protection of Workers 
— and the appropriate Govern- 
ment authority or in the absence of 
such requirement such safeguards 
as are defined by a competent 
authority or person chosen by the 
union and the employer. 

(iii) Workers using toxic substances or 
materials of a like nature — 38 
cents per hour. Workers working in 
close proximity to workers so 
engaged — 31 cents per hour. 

(iv) For the purpose of this paragraph 
toxic substances shall include epoxy 
based materials and all materials 
which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack 
catalyst system shall be deemed to 
be materials of a like nature. 

(k) Fumes: A worker required to work in a 
place where fumes of sulphur or other acid 
or other offensive fumes are present shall 
be paid such rates as are agreed upon 
between him and the employer; provided 
that, in default of agreement, the matter 
may be referred to a Board of Reference 
for the fixation of a special rate. 
Any special rate so fixed shall apply from 
the date the employer is advised of the 
claim and thereafter shall be paid as and 
when the fume condition occurs. 

(1) Asbestos: Workers required to use 
materials containing asbestos or to work in 
close proximity to workers using such 
materials shall be provided with and shall 
use all necessary safeguards as required by 
the appropriate occupational health 
authority and where such safeguards 
include the mandatory wearing of protec- 
tive equipment (i.e. combination overalls 
and breathing equipment or similar 
apparatus) — 38 cents per hour whilst so 
engaged. 

(m) Furnace Work: A worker engaged in the 
construction or alteration or repairs to 
boilers, flues, furnaces, retorts, kilns, 
ovens, ladles and similar refractory work 
— 81 cents per hour. This additional rate 
shall be regarded as part of the wage rate 
for all purposes. 

(n) Acid Work: A worker required to work on 
the construction or repairs to acid 
furnaces, acid stills, acid towers and all 
other acid resisting brickwork — 81 cents 
per hour. This additional rate shall be 
regarded as part of the wage rate for all 
purposes. 

(o) Cleaning Down Brickwork: A worker 
required to clean down bricks using acids 
or other corrosive substances — 28 cents 
per hour. While so employed workers will 
be supplied with gloves by the employer. 

(p) Bagging: Workers engaged upon bagging 
brick or concrete structures — 28 cents per 
hour. 

(q) Bitumen Work: A worker handling hot 
bitumen or asphalt or dipping materials in 
creosote — 38 cents per hour. 

(r) Roof Repairs: Workers engaged on repairs 
to roofs — 38 cents per hour. 

(s) Computing Quantities: Workers who are 
regularly required to compute or estimate 
quantities of materials in respect to the 
work performed by other workers — $2.22 
per day or part thereof. 
Provided that this allowance shall not 
apply to a worker classified as a leading 
hand. 

(t) Underground Allowance — 
(i) A worker required to work under- 

ground for no more than four days 
or shifts in an ordinary week — 
$1.33 a day or shift in addition to 
any other amount prescribed for 
such workers elsewhere in this 
award. 
Provided that a worker required to 
work underground for more than 
four days or shifts in an ordinary 
week shall be paid an underground 
allowance in accordance with the 
provisions of subclause (8) of 
Clause 8.—Rates of Pay. 

(ii) Where a shaft is to be sunk to a 
depth greater than six metres the 
payment of the underground allow- 
ance shall commence from the 
surface. 

(iii) This allowance shall not be payable 
to workers engaged upon "pot and 
drive" work at a depth of 3.5 
metres or less. 

(u) Plumbing: 
(i) A plumber doing sanitary 

plumbing work or repairs to sewer 
drainage or waste pipe services in 
any of the following places — 

(aa) Infectious and contagious 
diseases hospitals or any 
block or portion of a 
hospital used for the care of 
or treatment of patients 
suffering from any infec- 
tious or contagious diesease; 
or 

(bb) Morgues: 29 cents per hour 
or part thereof. 

(ii) A plumber required to enter a well 
nine metres or more in depth for 
the purpose in the first place of 
examining the pump, pipe or any 
other work connected therewith — 
$1.32 for such examination and 58 
cents per hour thereafter for fixing, 
renewing or repairing such work. 

(iii) A plumber or an apprentice to 
plumbing, other than one in his 
first or second year of apprentice- 
ship, on work involving the 
opening up of house drains or 
waste pipes for the purpose of 
clearing blockages or for any other 
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purpose or on work involving the 
cleaning out of septic tanks or dry 
wells — a minimum of $1.62 per 
day. 

(v) A worker who is a qualified first aid man 
and who is appointed by his employer to 
carry out first aid duties in addition to his 
usual duties — $1.31 per day. 

(w) Lifting other than standard bricks: A 
worker required to lift blocks (other than 
cindcrete blocks for plugging purposes) 
shall be paid the following additional 
rates: 
Where the blocks weigh over 5.5 kg and 
under nine kg — 31 cents per hour. 
Where the blocks weight nine kg or over 
and up to 18 kg — 53 cents per hour. 
Where the blocks weight over 18 kg — 78 
cents per hour. 
A worker shall not be required to lift a 
building block in excess of 20 kg in weight 
unless such worker is provided with a 
mechanical aid or with an assisting 
worker; provided that a worker shall not 
be required to manually lift any building 
block in excess of 20 kg in weight to a 
height of more than 1.2 metres above the 
working platform. This paragraph shall 
not apply to workers being paid the extra 
rate for refractory work. 

(x) Plaster or Composition Spray: A worker 
using a plaster or composition spray shall 
be paid an additional 31 cents per hour 
whilst so engaged. 

(y) Slushing: A worker engaged at' 'Slushing'' 
shall be paid 31 cents per hour. 

(z) Dry Polishing of Tiles: Workers engaged 
on dry polishing of tiles (as defined) where 
machines are used shall be paid 38 cents 
per hour or part thereof. 

(i) Cutting Tiles: A worker engaged at 
cutting tiles by electric saw shall be 
paid 38 cents per hour whilst so 
engaged. 

(ii) Second Hand Timber: Where, 
whilst working with secondhand 
timber, a worker's tools are 
damaged by nails, dumps or other 
foreign matter on the timber he 
shall be entitled to an allowance of 
$1.19 per day on each day upon 
which his tools are so damaged, 
provided that no allowance shall be 
payable under this paragraph 
unless it is reported immediately to 
the employer's representative on 
the job in order that he may prove 
the claim. 

(iii) Height Work — Painting Trades: 
A worker working on any structure 
at a height of more than nine metres 
where an adequate fixed support 
not less than 0.75 metres wide is not 
provided, shall be paid 28 cents per 
hour in addition to ordinary rates. 
This subclause shall not apply to a 
worker working on a bosun's chair 
or swinging stage. 
This provisions shall not apply in 
addition to the Towers Allowance 
prescribed in paragraph (i) of this 
subclause. 

(iv) Brewery Cylinders — Painters: A 
painter in brewery cylinders or 
stout tuns shall be allowed 15 
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minutes spell in the fresh air at the 
end of each hour worked by him. 
Such 15 minutes shall be counted as 
working time and shall be paid for 
as such. The rate for working in 
brewery cylinders or stout tuns 
shall be at the rate of time and one- 
half. When a worker is working 
overtime and is required to work in 
brewery cylinders and stout tuns he 
shall, in addition to the overtime 
rates payable, be paid one-half of 
the ordinary rate payable as pro- 
vided by Clause 8.—Rates of Pay 
of this award. 

(v) Certificate Allowance: A trades- 
man who is the holder of scaffold- 
ing certificate or rigging certificate 
issued by the Department of Indus- 
trial Affairs and is required to act 
on that Certificate whilst engaged 
on work requiring a certified 
person shall be paid an additional 
31 cents per hour. 
Provided that this allowance shall 
not be payable cumulative on the 
allowance for swing scaffolds. 

(vi) Spray Application — Painters: A 
worker engaged on all spray appli- 
cations carried out in other than a 
properly constructed booth 
approved by the Department of 
Industrial Affairs shall be paid 31 
cents per hour extra. 

(vii) Cutting Bricks: One bricklayer on 
each site to operate the cutting 
machine and to be paid 38 cents per 
hour or part thereof whilst so 
engaged. 

(viii)Spray Painting — Painters: 
(aa) Lead paint shall not be 

applied by a spray to the 
interior of any building and 
no surface painted with lead 
paint shall be rubbed down 
or scraped by a dry process. 

(bb)All workers (including 
apprentices) applying paint 
by spraying shall be pro- 
vided with full overalls and 
head covering and respi- 
rators by the employer, 

(cc) Where from the nature of 
the paint or substance used 
in spraying a respirator 
would be of little or no 
practical use in preventing 
the absorption of fumes or 
materials from substances 
used by a worker in spray 
painting, the worker shall be 
paid a special allowance of 
87 cents per day. 

(ix) Width of Brushes — Painters: All 
brushes shall not exceed 125 mm in 
width, and no kalsomine brush 
shall exceed 175 mm in width. 

(x) Meals not to be taken in Paint 
Shop: No worker shall be permitted 
to have a meal in any paint shop or 
place where paint is stored or used. 

(2) Conditions Respecting Special Rates: 
(a) The special rates prescribed in this award 

shall be paid irrespective of the time at 
which work is performed and shall not be 
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subject to any premiums or penalty 
conditions. 

(b) Where more than one of the above rates 
provides payments for disabilities of 
substantially the same nature then only the 
highest of such rates shall be payable. 

(3) (a) Loads: Where bricks are being used the 
worker shall not be required to carry: 

(i) more than 40 bricks each load in a wheel- 
barrow (on a scaffold) to a height of 4.5 
metres from the ground. 

(ii) more than 36 bricks each load in a wheel- 
barrow over and above a height of 4.5 
metres on a scaffold. 
The type of wheelbarrow shall be agreed 
upon with the union. 

(b) (i) The employer shall supply a safety helmet 
for each of his workers requesting one on 
any job where, pursuant to the regulations 
made under the Construction Safety Act 
1972, a worker is required to wear such 
helmet. 

(ii) Any helmet so supplied shall remain the 
property of the employer and during the 
time it is on issue the workers shall be 
responsible for any loss or damage thereto, 
fair wear and tear attributable to ordinary 
use excepted. 

(c) Attendants on Ladders: No worker shall work 
on a ladder at a height of over six metres from the 
ground when such ladder is standing in any street, 
way or lane where traffic is passing to and from, 
without an assistant on the ground. 

(d) Electrical Sanding Machines: The use of elec- 
trical sanding machines for sanding down paint 
work shall be governed by the following provisions 

(i) The weight of each such machine shall not 
exceed six kilograms. 

(ii) Every employer operating any such 
machine shall endeavour to ensure that 
each such machine, together with all 
electrical leads and associated equipment, 
is kept in a safe condition and shall, if 
requested so to do by any worker, but not 
more often than once in any four weeks, 
cause the same to be inspected under the 
provisions of the Electricity Act and the 
regulations made thereunder. 

(iii) Employers shall provide and supply 
respirators of a suitable type, to each 
worker and shall maintain same in an 
effective and clean state at all times. 
Where respirators are used by more than 
one worker, each such respirator shall be 
sterilised or a new pad inserted after use by 
each such worker. 

(iv) Employers shall also provide and supply 
goggles of a suitable type. Provided that 
goggles with celluloid lenses shall not be 
regarded as suitable. 

(v) All workers shall use the protective 
equipment supplied when using electrical 
sanding machines of any type. 

(e) Adequate precautions shall be taken by all 
employers for the safety of workers employed on the 
retaining walls of dams. Any dispute as to the 
adequacy of precautions taken shall be referred to 
the Board of Reference. 

(f) The Secretary or any authorised officer of the 
union shall have the right to visit any job for the 
purpose of ascertaining whether work is being 
performed in accordance with the provisions of the 
Construction Safety Act 1972, and any regulations 
made thereunder. Should he be of the opinion that 

the work being carried out is not in accord with 
those provisions the Secretary or any authorised 
officer of the union shall inform the employer and 
the workers concerned accordingly and may report 
any alleged breach of the Act of the regulation to the 
Chief Inspector of Construction Safety. 

(g) Where the employer provides transport to and 
from the job the conveyance used for such transport 
shall be provided with suitable seating and weather- 
proof covering. 

(h) Protective clothing for bricklayers and their 
labourers engaged on construction or repair of 
refractory brickwork: 

(i) Gloves shall be supplied when workers are 
engaged on repair work and shall be 
replaced as required, subject to workers 
handing in the used gloves. 

(ii) Boots shall be supplied upon request of the 
workers after six weeks' employment, the 
cost of such boots to be assessed at $20.00 
and workers to accrue credit at the rate of 
$1.00 per week. 
Workers leaving or being dismissed before 
20 weeks' employment shall pay the 
difference between the credit accrued and 
the $20.00. The right to accrue credit shall 
commence from the date of request for the 
boots. 
In the event of boots being supplied and 
the worker not wearing them while at 
work, the employer shall be entitled to 
deduct the cost of the boots if the failure to 
wear them continues after one warning by 
the employer. 

Upon issue of the boots, workers may be 
required to sign the authority form in or to 
the effect of the Annexure to this clause. 
Boots shall be replaced each six months, 
dated from the first issue. 

(iii) Where necessary when bricklayers are 
engaged on work covered by paragraphs 
(m) and (n) of subclause (1) of this clause 
overalls will be supplied upon the request 
of the worker and on the condition that 
they are worn while performing the work. 

Annexure. 
The worker claiming the supply of boots in 

accordance with subparagraph (ii) hereof may be 
required to sign a form giving an authority to the 
employer in accordance with the following — 

Deduction Form. 

 acknowledge receipt of one pair 
of boots provided in accordance with the provisions 
of paragraph (h) of subclause (3) of Clause 9.— 
Special Rates and Provisions of the Building Trades 
(Construction) Award 1979. 

Should the full cost of the boots ($20.00) not be 
met by accumulation of credit (at the rate of $1.00 
per week) from   I authorise 
deduction from any moneys due to me by my 
employer of an 
amount necessary to meet the difference between 
the credit accrued and $20.00 

Signed  
Dated  

(4) Any dispute which may arise between the 
parties in relation to the application of any of the 
foregoing special rates and provisions may be deter- 
mined by the Board of Reference. 
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3. Clause 10.—Multi-Storey Allowance: Delete the 
whole of this clause and insert in lieu the following: 

10.—Multi-Storey Allowance. 
(1) Eligibility: A multi-storey allowance shall be 

paid to all workers on site engaged in the construc- 
tion of a multi-storey building as defined herein, to 
compensate for the disabilities experienced in, and 
which are peculiar to the construction of a multi- 
storey building. 

(2) Definition of Multi-Storey Building: For the 
purposes of this award, a multi-storey building is a 
building which will, when complete, consist of five 
or more storey levels. 

For the purposes of this clause, a storey level 
means structurally completed floor, walls, pillars or 
columns, and ceiling (not being false ceilings) of a 
building, and shall include basement levels and 
mezzanine or similar levels (but excluding "half 
floors" such as toilet blocks or store rooms located 
between floors). 

(3) Rates For Buildings Which Commenced On 
Or After 18 January 1980: Except as provided for in 
subclause (4) of this clause, an allowance in 
accordance with the following table shall be paid to 
workers on the building site. The second and subse- 
quent allowance scales shall, where applicable, 
commence to apply to all workers when one of the 
following components of the building — structural 
steel, re-inforcing steel, boxing or walls, rises above 
the floor level first designated in each such 
allowance scale. 

"Floor Level" means that stage of construction 
which in the completed building would constitute 
the walking surface of the particular floor level 
referred to in the table of payments. 

From commencement of Building to 15th Floor 
Level — 23 cents per hour extra; 

From 16th Floor Level to 30th Floor Level — 30 
cents per hour extra; 

From 31st Floor Level to 45th Floor Level — 46 
cents per hour extra; 

From 46th Floor Level to 60th Floor Level — 58 
cents per hour extra; 

From 61st Floor Level Onwards — 74 cents per 
hour extra. 

The allowance payable at the highest point of the 
building shall continue until completion of the 
building. 

(4) Service Cores: 
(a) All workers employed on a Service Core at 

more than 15 metres above the highest 
point of the main structure shall be paid 
the Multi-Storey rate appropriate for the 
main structure plus the allowance pre- 
scribed in paragraph (i) Towers Allowance 
of subclause (1) of Clause 9.—Special 
Rates and Provisions calculated from the 
highest point reached by the main 
structure to the highest point reached by 
the Service Core in any one day period (i.e. 
For this purpose the highest point of the 
main structure shall be regarded as though 
it were the ground in calculating the 
appropriate Towers Allowance). 
Workers employed on a Service Core no 
higher than 15 metres above the main 
structure shall be paid in accordance with 
the Multi-Storey Allowance prescribed 
herein. 

(b) Provided that any section of a Service 
Core exceeding 15 metres above the 
highest point of the main structure shall be 
disregarded for the purpose of calculating 
the Multi-Storey Allowance applicable to 
the main structure. 

CHILD CAME 
(Out of School Care — Play leaders). 

Award No. A13 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1167 of 1985. 

Between Out of School Child Care Association and 
Others, Applicants and the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, Respondent. 

Interim Order. 
HAVING heard Mrs P.E. Bentley on behalf of the 
Applicants and Mr C.V. Evans on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Child Care (Out of School Care — 
Playleaders) Award No. A13 of 1984, be amended 
in accordance with the following schedule with 
effect on and from this day. 

Dated at Perth this 26th day of August 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 4.—Definitions: Delete this clause and insert 

in lieu thereof:— 
4.—Definitions. 

"School Term" shall mean the school term 
observed generally by government schools. 

"Term Playleader" shall mean an employee pro- 
viding care for children in school term outside the 
ordinary hours of government schools. 

"Playleader Qualified" shall mean a Playleader 
who holds the Certificate in Children's Recreation 
and Care. 

"Holiday Playleader" shall mean an employee 
engaged to provide care for children during a 
scheduled holiday care programme. 

"Union" shall mean the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch. 

"Casual Employee" shall mean an employee who 
is engaged by the hour for a maximum of four 
consecutive weeks. Provided that during the 
Christmas holiday period the maximum period of 
engagement shall be seven consecutive weeks. 

2. Clause 5.—Contract of Service: Delete this clause 
and insert in lieu thereof:— 

5.—Contract of Service. 
(1) The contract of service may be terminated by 

either party by the giving of two weeks' notice on 
any day to the other party, or by the forfeiture or 
payment as the case may be of two weeks' pay in lieu 
of such notice. Provided that this shall not affect the 
right of the employer to dismiss an employee for 
misconduct, in which case salary shall be paid up to 
the time of dismissal only. 

(2) Notwithstanding the provisions of subclause 
(1) the services of a casual employee may be 
terminated by one hour's notice, given by either 
side, on any day. 

3. Clause 22.—Salaries: In subclause (1), after para- 
graph (b) insert the following paragraph:— 

(c) A casual employee shall be paid the ordinary 
hourly rate of wage prescribed for the classification 
of work performed plus a loading of 20 per cent. 
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ENGINEERING TRADES (Government). 
Award Nos. 29, 30 ami 31 of 1961 and No. 3 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 400 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia, Applicants and Board of Management, 
Princess Margaret Hospital and Others, 
Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr J. Ross on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engineering Trades (Government) 
Award 1967 Award Nos. 29, 30 and 31 of 1961 and 3 
of 1962 be varied in accordance with the following 
Schedule and that the First Schedule — Wages, 
subdauses (1), (2), (4) (a), (4) (b), (5) (a) and (6) (a) 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1986 with the rest of the Schedule having an 
operative date of the first pay period commencing 
on or after the 29th day of July 1986. 

Dated at Perth this 29th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 13.—Overtime: Delete paragraphs (f) and (i) 

of sub clause (3) and insert in lieu: 
(3) (f) Subject to the provisions of paragraph (g) 

of this subclause, an employee required to work 
overtime for more than one hour shall be supplied 
with a meal by the employer or be paid $4.30 for a 
meal if, owing to the amount of overtime worked, a 
second or subsequent meal is required, he shall be 
supplied with each such meal by the employer or be 
paid $2.95 for each meal so required. 

(i) An employee, required to work continuously 
from 12 midnight to 6.30 a.m. and ordered back to 
work at 8.00 a.m. the same day, shall be paid $1.98 
for breakfast. 

2. Clause 16.—Special Rates and Provisions: Delete 
subdauses (1) to (6) inclusive, (9) to (18) inclusive, (21), 
(23) (a) and (24) and insert in lieu:— 

(1) Height Money: An employee shall be paid an 
allowance of $1.41 for each day on which he works 
at a height of 15.5 metres or more above the nearest 
horizontal plane, but this provision does not apply 
to linesmen, nor to riggers and splicers on ships or 
buildings. 

(2) Dirt Money: Dirt Money of 29 cents per hour 
shall be paid as follows:— 

(a) To employees employed on hot or dirty 
locomotives, or stripping locomotives, 
boilers, steam, petrol, diesel or electric 
cranes, or when repairing Babcoek and 
Wilcox or other stationary boilers in site 
(Except repairs on bench to steam and 
water mounting), or when repairing the 
conveyor gear in contact of power houses 
and when repairing or overhauling electric 
or steam pile-driving machines and boring 
plants. 

66 W.A.I.G, 

(b) Bitumen Sprayers — Large Units: 
(i) To employees whilst engaged on 

work pertaining to the spraying of 
bitumen but exclusive of the 
standard chassis engine from the 
front end of the main tank to the 
back end of the plant. Provided 
that work on the compressor and its 
engines shall not be subject to dirt 
money. 

(ii) To motor mechanics in the motor 
section for all work performed on 
the standard chassis from and 
including the sump to the rear end 
of the chassis, but excluding the 
engine and parts forward thereto 
unless the work is of a specially 
dirty nature, where clothes are 
necessarily unduly soiled or 
damaged by the nature of the work 
done. Provided that to employees 
engaged as above on sprays of the 
Bristow type, dirt money of 32 
cents per hour shall be paid. 

(c) Bitumen Sprayers — Small Units: 
(i) To employees for work done on 

main tank, its fittings, pump and 
spray arms. 

(ii) To motor mechanics on work from 
and including the sump to the rear 
end of the chassis, but excluding 
the engine and parts forward 
thereto unless the work is of a 
specially dirty nature where clothes 
are necessarily unduly soiled or 
damaged by the nature of the work 
done. 

(d) To employees on all other dirty tar sprays 
and kettles. 

(e) Diesel Engines: Work on engines, or on 
gear box attached to engines, but 
excluding work on rollers (Wheels) on 
which a diesel powered roller travels. 

(f) Dirt Money shall only be paid during the 
stages of dismantling and cleaning and 
shall not cover employees who receive 
portions of the work after cleaning has 
taken place. 

(g) Notwithstanding anything contained in 
the foregoing provisions, dirt money shall 
not be paid unless the work is of an 
exceptionally dirty nature where clothes 
are necessarily unduly soiled or damaged 
by the nature of the work done. 

(3) Confined Space: 35 cents per hour extra shall 
be paid to an employee working in any place, the 
dimensions of which necessitate the employee 
working in an unusually stooped or otherwise 
cramped position, or where confinement within a 
limited space is productive of unusual discomfort. 

(4) The provisions of subdauses (2) and (3) of this 
clause do not apply to an employee engaged in 
tarring pipes at the State Engineering Works but he 
shall, in lieu thereof, be paid an allowance of 50 
cents per day whilst so employed. 

(5) Any employee actually working a pneumatic 
tool of the percussion type shall be paid 16 cents per 
hour extra whilst so engaged. 

(6) Hot Work: An employee shall be paid an 
allowance of 29 cents per hour when he works in the 
shade in any place where the temperature is raised by 
artificial means to between 46.1 and 54.4 degrees 
Celsius. 

(9) Any employee working in water over his boots 
or, if gumboots are supplied, over the gumboots, 
shall be paid an allowance of 78 cents per day. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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(10) Employee using Anderson-Kerrick steam 
cleaning units or unit of a similar type on cranes or 
other machinery shall be paid an allowance of 29 
cents per hour. 

(11) Well Work: Any employee required to enter 
a well nine metres or more in depth for the purpose 
in the first instance of examining the pump, or any 
other work connected therewith, shall receive an 
amount of $1.64 for such examination or 63 cents 
per hour extra thereafter for fixing, renewing or 
repairing such work. 

(12) Ship Repair Work: Any employee engaged in 
repair work on board ships shah be paid an 
additional $3.04 per day for each day on which he is 
so engaged. 

(13) An employee shall, whilst working in double 
bottom tanks on board vessels, be paid an allowance 
of $1.18 per hour. 

(14) An employee shall, whilst using explosive 
powered tools, be paid an allowance of nine cents 
per hour, with a minimum payment of 68 cents per 
day. 

(15) Boilermakers' assistants on the big plate 
furnace at State Engineering Works shall be paid an 
allowance of 30 cents per hour thereof whilst so 
engaged. 

(16) Abattoirs: An employee employed in and 
about an abattoir shall be paid an allowance calcu- 
lated at the rate of $9.70 per week. The allowance 
shall be paid during overtime but shall not be subject 
to penalty additions. An employee receiving this 
allowance is not entitled to any other allowance 
under this clause. The allowance prescribed herein 
may be reduced to $8.90 with respect to any 
employee who is supplied with overalls by the 
employer. 

(17) Employees engaged on iron ore and 
manganese ore loading equipment at the Geraldton 
Harbour shall be paid an allowance of 30 cents per 
hour, with a minimum payment for four hours. 

(18) Morgues: An employee required to work in a 
morgue shall be paid 30 cents per hour or part 
thereof, in addition to the rates prescribed in this 
clause. 

(21) An employee required to repair or maintain 
incinerettes shall be paid $1.76 per unit. 

(23) (a) Subject to the provisions of this clause, 
an employee whilst employed on foundry work shall 
be paid a disability allowance of 19 cents for each 
hour worked to compensate for all disagreeable 
features associated with foundry work, including 
heat, fumes, atmospheric conditions, sparks, 
dampness, confined space and noise. 

(24) An electronics tradesman, an electrician — 
special class, an electrical fitter and/or an armature 
winder or an electrical installer who holds in the 
course of his employment may be required to use a 
current "A" grade or "B" grade licence issued 
pursuant to the relevant regulation in force on the 
28th day of February 1978 under the Electricity Act 
1948 shall be paid an allowance of $11.70 per week. 

3. First Schedule — Wages: Delete subclauses (1), (2), 
(4) (a) and (b), (5) (a), (6) (a) and (7) (a) and insert in lieu: 

(1) The total wage payable weekly to adult 
employees classified in subclause (2) of this clause 
shall be as follows: 

Total Wage 
(per week) 
Group A Level 1 

Level 2 
Level 3 

Group B 
Group C 
Group D 
Group E 

Column 1 Column 2 Column 3 
On engage- After 1 yr After 2 yrs 

ment of service of service 
395.60 
404.30 
412.90 
370.70 
363.30 
358.90 
356.80 

401.00 
409.80 
418.50 
376.00 
368.20 
363.70 
361.60 

405.60 
414.40 
423.30 
380.00 
372.40 
367.90 
365.70 

Column i Column 2 Column 3 
On engage- After ! yr After 2 yrs 

ment of service of service 

349 40 354.30 358.10 
344 00 348.70 352.70 
321 50 326.00 329.50 
309 20 313.20 316.80 
301 00 305.10 308.50 
297 80 300.60 303.90 
290 30 294.20 297.70 
288 60 292.70 295.90 
286 70 290.50 293.80 
284 30 288.10 291.40 
282 10 285.90 289.30 
279 30 283.10 286.00 
267 70 271.30 274.20 

Total Wage 
(per week) 

Group F 
Group G 
Group H 
Group I 
Group J 
Group K 
Group L 
Group M 
Group N 
Group O 
Group P 
Group Q 
Group R 

(2) Classification 
Annealing Stove Attendant 
Automotive Electric Fitter 
Blacksmith 
Bolt Machinist 
Brass Finisher 
Casting Dresser 
Crane Attendant 
District Electrical Technician (CWS) 
Driller using Asquith or Tullis 

radial drills 
Driller using borer or cutter bar 
Driller using Swift Machine 
Driller using other machines (but 

when using Herbert two spindle 
sensitive machine to drill to a 
marked circumference — $1.28 
per hour extra whilst so 
employed) 

Electrical overhead crane driver 
who requires a certificate under 
the Construction Safety Act 1972 

Electrical Fitter and/or Armature 
Winder 

Electrical Installer 
Electrician Special Class 
Electronics Tradesman Level 1 

Level 2 
Level 3 

First Class Machinist 
Fitter 
Forge Steam Hammer Driver 
Furnaceman (Brass) 
Furnaceman (Iron) 
Furnaceman's Assistant 
General Labourer 
Installer — low voltage equipment 
Instrument Tradesman — Complex 

Systems 
Instrumentation and Control 

Tradesman Level 1 
Level 2 
Level 3 

Linesman — 
(i) Grade 1 — i.e. with not less 

than three years' experience as a 
linesman 

(ii) Grade 2 — i.e. with less than 
three years' experience as a 
linesman 

Motor Mechanic 
Moulder 
Outside Electrician (MRD) 
Patternmaker 
Pig Iron Breaker 
Plant Mechanic 
Process Worker 
Radio and Television Serviceman 
Refrigeration Fitter 

Group 
M 
G 
G 
M 
G 
M 
M 
D 
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Classification Group 

Rigger and Splicer or Scaffolder on 
ships and buildings — 

(i) Certificated Rigger or 
Scaffolder H 

(ii) Rigger or Scaffolder (other) I 
(iii) A certificated Rigger or 

Scaffolder other than a leading 
hand, who, in compliance with 
the provisions of the regulations 
made pursuant to the 
Construction Safety Act 1972, 
is responsible for the 
supervision of not less than 
three workers shall be deemed a 
leading hand and shall be paid 
the additional rate prescribed in 
subparagraph (i) of paragraph 
(a) of Clause (4) of this 
schedule 

Rigger and Splicer or Scaffolder 
other than on ships and buildings J 

Scientific Instrument Maker and 
Repairer C 

Screwer and/or SEW cold saw 
machinist M 

Shearers M 
Shot Blast and Sand Blast Dresser— 

General Engineering — 
(i) who is not protected from 

flying shot and sand by a 
properly enclosed cabin K 

(ii) who is so protected P 
Shot Blast and Sand Blast Dresser— 

Foundry — 
(i) who is not protected from 

flying shot and sand by a 
properly enclosed cabin K 

(ii) who is so protected O 
T oolmaker C 
Tool Storeman K 
Tradesman, the greater part of 

whose time is, by direction of 
the employer, occupied in 
marking off on the big marking 
off table at the State 
Engineering Works F 

Tradesman's Assistant P 
Tradesman's Assistant Big Press 

SEW — 
First three months' experience P 
Thereafter N 

Tradesman's Assistant — Moulding 
Trade O 

Traffic Signals Lamp Changer 
(MRD) L 

Turner and/or Iron Machinist G 
Welder — 
(i) Special Class F 
(ii) First Class G 
(iii) Second Class M 
(iv) Third Class O 
(v) Fourth Class P 

(4) (a) Leading Hand: A tradesman placed in 
charge or three or more other workers shall, in 
addition to his ordinary rate, be paid: 

(i) if placed in charge of not less 
than three and not more than 
10 other workers $14.20 

(ii) if placed in charge of more than 
10 and not more than 20 other 
workers $21.80 

(iii) if placed in charge of more than 
20 other workers $28.10 

(b) Any tradesman moulder employed in a 
foundry where no other jobbing moulder is 
employed shall be paid at the rate prescribed for 

leading hands in charge of not less than three and 
not more than 10 other employees. 

(5) Apprentices: The weekly wage rate shall be a 
percentage, as hereunder, of the tradesman's rate: 

(a) Five Year Term % 
First Year 40 
Second Year 48 
Third Year 55 
Fourth Year 75 
Fifth Year 88 

Four Year Term 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 

3 '/z Year Term 
First Six Months 42 
Next Year 55 
Next Following Year 75 
Final Year 88 

Three Year Term 
First Year 55 
Second Year 75 
Third Year 88 

(b) For the purposes of this part 
"Tradesman's Rate" means the rate of 
pay payable to an Adult Male Fitter under 
the Engineering Trades (Government) 
Award Nos. 29, 30 and 31 of 1961 and 3 of 
1962, as amended. 

(6) (a) In addition to the appropriate rate of pay 
prescribed elsewhere in this Schedule an employee 
shall be paid — 

(i) $25.30 per week if he is engaged on the 
construction of a large industrial under- 
taking or any large civil engineering 
project; 

(ii) $22.80 per week if he is engaged on a multi- 
storeyed building but only until the 
exterior walls have been erected and the 
windows completed and a lift made 
available to carry the employee between 
the ground floor and the floor upon which 
he is required to work. A multi-storeyed 
building is a building which, when com- 
pleted will consist of at least five storeys. 

(iii) $13.50 per week if he is engaged otherwise 
on construction work falling within the 
definition of construction work in Clause 
5.—Definitions of this award. 

(b) Any dispute as to which of the aforesaid 
allowances applies to particular work shall be deter- 
mined by the Board of Reference. 

(c) An allowance paid under this subclause 
includes any allowance otherwise payable under 
Clause 16.—Special Rates and Provisions of this 
award. 

(7) Tool Allowance: 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or as an apprentice the 
employer shall pay a tool allowance of — 

(i) $8.10 per week to such tradesman, 
or 

(ii) in the case of an apprentice a per- 
centage of $8.10 being the percen- 
tage which appears against his year 
of apprenticeship in Clause 5 of this 
schedule for the purpose of such 
tradesman or apprentice supplying 
and maintaining tools ordinarily 
required in the performance of his 
work as a tradesman or apprentice. 
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(b) Any tool allowance paid pursuant to 
paragraph (a) of this clause shall be 
included in, and form part of, the ordinary 
weekly wage prescribed in this schedule. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer 
if lost through his negligence. 

(Fremantle Gas and Coke Company). 
Agreement No. 1 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 435 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and 
Fremantle Gas and Coke Company, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr M.R. Crofts on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Gas Workers (Fremantle Gas and Coke 
Company) Agreement 1973 No. 1 of 1974 be varied 
in accordance with the following Schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after 1 July 1986 with respect to Clause 21.—Wages 
and otherwise, as from the beginning of the first pay 
period commencing on or after the date hereof. 

four hours or over in any one day. If he works less 
than four hours, he shall be paid at the higher rate 
only for the time worked. 

(2) Wet Money: Any worker working in wet 
ground shall be paid $1.07 per day extra in addition 
to his ordinary or overtime rate of pay. Wet ground 
means ground in which, in the opinion of the 
Engineer, it is impracticable for the workers to work 
without getting wet feet, provided that where water- 
tight boots are supplied by the employer there shall 
not be any allowance for wet ground. 

(3) Dirt Money: A worker shall be paid an allow- 
ance of 29 cents per hour when engaged on work of 
an unusually dirty nature where clothes are 
necessarily unduly soiled or damaged or boots are 
unduly damaged by the nature of the work done. 

3. Clause 21.—Wages: Delete subclauses (1), (2) and 
(4) and inser in lieu:— 

(1) A worker shall be paid the rate per week 
assigned to his classification as follows:— 

Classification $ 

1st Class Gas Fitter  277.40 
2nd Class Gas Fitter  259.20 
3rd Class Gas Fitter  235.60 
Tradesman  277.40 
Gas Meter Tester  260.70 
Gas Meter Repairer — 1st 12 months  240.20 

— thereafter  259.00 
Main Layer  242.00 
Main Layer's Assistant  232.60 
Maintenance Man  239.70 
Traxcavator Machine Operator 
(Inc Main Laying)  277.40 
Rubber Tyred Back Hoe Operator 
(Inc Main Laying)  268.70 
Truck Driver — Ganger  268.70 
Labourer  239.70 

(2) Leading Hands: In addition to the appro- 
priate total wage prescribed in this clause, a leading 
hand shall be paid per week — 

Dated at Perth this 27th day of August 1986. 

(Sgd.) O.K. SALMON, 
[L.S.I Commissioner. 

Schedule. 

1. Clause 8.—Overtime: Delete subclause (4) of this 
clause and insert in lieu:— 

(4) A worker required to work overtime for more 
than two hours shall be supplied with a meal by the 
employer or be paid $4.30 for a meal and if, owing 
to the amount of overtime worked, a second or 
subsequent meal is required, he shall be supplied 
with such meal by the employer or paid $2.95 for 
each meal so required. 

2. Clause 18.—Special Rates and Provisions: Delete 
subclauses (1), (2) and (3) of this clause and insert in 
lieu:— 

(1) Height Money: Any worker working on any 
temporary scaffolding, swinging stage, bosun's 
chair or ladder at a height of 40 feet or over from the 
ground, shall be paid $1.41 per day in addition to 
the rate of pay for the job, provided he so works 

(a) If placed in charge of not less 
than three and not more than 
10 other workers  14.20 

(b) If placed in charge of more 
than 10 and not more than 20 
other workers  21.80 

(c) If placed in charge of more 
than 20 other workers  

(4) Minimum Wage: Notwithstanding the 
provisions of this clause, an adult male worker shall 
not be paid less than $206.90 as his ordinary rate of 
pay in respect of the ordinary hours of work pre- 
scribed by this Agreement. 

4. First Schedule — 38-Hour Week Provisions, Clause 
6.—Overtime: Delete subclause (3) (f) and insert in 
lieu:— 

(3) (f) Subject to the provisions of paragraph (g) 
of this subclause, a worker required to work 
overtime for more than two hours shall be supplied 
with a meal by the employer or be paid $4.30 for a 
meal and, if owing to the amount of overtime 
worked a second or subsequent meal is required, he 
shall be supplied with such meal by the employer or 
paid $2.95 for each meal so required. 
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GOVERNMENT SCHOOL TEACHERS' 
TRAVELLING, TRANSFER, RELIEVING AND 

REMOVAL ALLOWANCES. 
Award 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T1 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Applicant and the 
Honourable Minister for Education, Respondent. 

Order. 
HAVING heard Ms E.M. Parker on behalf of the appli- 
cant and Mrs J. Harris on behalf of the respondent, and 
by consent, the Commission constituted by the Govern- 
ment School Teachers Tribunal pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Government School Teachers' 
Travelling, Transfer, Relieving and Removal 
Allowances" Award 1984 as varied, be further 
varied in accordance with the following schedule 
and that such variation shall have effect on and 
from the 8th day of September 1986. 

Dated at Perth this 8th day of September 1986. 

(Sgd.)G.J. MARTIN, 
[L.S.] Chairman. 

Schedule. 
Clause 12.—Allowances Payable to Teachers in 

Isolated Schools: Delete this clause and insert in lieu: 
12.—Allowances Payable to Teachers in 

Isolated Schools. 
(1) In addition to the benefits otherwise conferred 

by this and/or any other award or agreement, 
teachers located at the isolated schools named in the 
schedule to this award shall be entitled to claim 
reimbursement for travelling once each year to the 
centre or one of the centres opposite the name of the 
school in that schedule under the terms and subject 
to the conditions so far as applicable set out in 
Clause 9.—Travel Concessions for Teachers 
Travelling During Vacation of this award, provided 
that where a teacher travels by road using a Govern- 
ment vehicle such teacher is only entitled to reim- 
bursement of expenditure incurred in the use of that 
vehicle as if the teacher were travelling on approved 
Departmental business. 

(2) Where it can be shown that it is cost equivalent 
for a teacher to travel to a centre other than the 
centre designated in the schedule to this award, 
application may be made for the designated centre 
to be varied. 

IRON AND STEEL INDUSTRY WORKERS' 
(Australian Iron and Steel Pty Ltd). 

Award No. 1 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 402 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and 
Australian Iron and Steel Pty Ltd and Others, 
Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant, 
Mr M. Hall on behalf of the Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers, 
Mr J.A. Long on behalf of the Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch and Mr R.G. Woodward on 
behalf of Australian Iron and Steel Pty Ltd, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Iron and Steel Industry Workers 
(Australian Iron and Steel Pty Ltd) Award No. 1 of 
1968 be varied in accordance with the following 
Schedule and that such variation shall have effect as 
from 1 July 1986 with respect to Clause 29 (1) and (2) 
and otherwise as from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 12th day of August 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 11.—Overtime: Delete paragraph (a) of 

subclause (10) and insert in lieu:— 
(10) (a) Subject to the provisions of paragraph 

(b) hereof, a worker required to work overtime for 
more than two hours shall be supplied with a meal 
by the employer or be paid $4.30 for the first meal, 
$2.95 for the second meal and $4.30 for each 
subsequent meal. 

2. Clause 25.—Special Rates and Provisions: Delete 
subclauses (1), (2), (3), (5), (7), (9) and (20) and insert in 
lieu:— 

(1) Height Money: A worker shall be paid an 
allowance of $1.43 for each day on which he works 
at a height of 15.5 metres or more above the nearest 
horizontal plane, but this provision does not apply 
to linesmen, nor to riggers and splicers on ships and 
buildings. 

(2) Dirty or Offensive Work: 29 cents per hour 
extra shall be paid to a worker when engaged on 
work of an unusually dirty nature, where clothes are 
necessarily unduly soiled or injured, or boots 
unduly damaged by the nature of the work done. 

(3) Confined Space: A worker shall be paid an 
allowance of 35 cents per hour when, because of the 
dimensions of the compartment or space in which he 
is working, he is required to work in a stooped or 
otherwise cramped position, or without proper 
ventilation. 

(5) Hot Work: A worker shall be paid an allow- 
ance of 29 cents per hour when he works in the shade 
in any place where the temperature is raised by 
artificial means to between 46.1 degrees and 51.6 
degrees Celsius. 

(7) Percussion Tools: A worker shall be paid an 
allowance of 16 cents per hour when working a 
pneumatic rivetter of the percussion type and other 
pneumatic tools of the percussion type. 

(9) Swing Scaffold: A worker employed — 
(a) On any type of swing scaffold or any 

scaffold suspended by rope or cable, or 
bosun's chair, or cantilever scaffold; or 

(b) On a suspended scaffold requiring the use 
of steel or iron hooks or angle irons at a 
height of 6.1 metres or more above the 
nearest horizontal plane, shall be paid 
$1.93 for the first four hours or part 
thereof and 38 cents for each hour there- 
after, on any day, in addition to the rates 
otherwise prescribed in this award. 
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(20) An Electrician — Special Class or an Electri- 
cal Fitter who holds, and in the course of his 
employment may be required to use, a current "A" 
or "B" Grade Licence issued pursuant to the 
relevant regulation in force on the 28th day of 
February 1978 under the Electricity Act 1945, shall 
be paid an allowance of $11.70 per week. 

3. Clause 29.—Wages: Delete paragraphs (h) and (i) of 
subclause (1), subclause (2) and paragraph (b) (i) of 
subclause (3) and insert in lieu:— 

Rate 
Per Week 

$ 
(1) (h) Maintenance — General: 

Carpenter  277.40 
Plumber  277.40 
Painter  277.40 
Bricklayer  277.40 
Sign writer  277.40 
Beltman   268.70 

(i) Maintenance — Metal Trades: 
Scientific Instrument Maker  293.10 
Fitter — Mechanical  277.40 
Fitter — Refrigeration  277.40 
Fitter — Electrical  277.40 
Electrician — Special Class  299.00 
Millwright   277.40 
Roll Turner — Finisher  293.90 
Roll Turner — Copying Lathe ... 285.30 
Motor Mechanic  277.40 
First Class Machinist  277.40 
Second Class Machinist  249.50 
Third Class Machinist  239.20 
First Class Welder  277.40 
Second Class Welder  239.20 
Third Class Welder  235.50 
Fourth Class Welder  234.00 
Tradesman's Assistant  234.00 
Tackle Area Attendant  262.00 
Rigger and Splicer (Certificated). 256.30 
Rigger and Splicer (Permitted)... 235.50 
Boilermaker   277.40 
Boilermaker — the greater part 

of whose time is occupied in 
marking off and/or making 
templates  281.20 

Heat Treater  281.20 
Inspector  293.10 
Blacksmith  277.40 
Battery Attendant  234.00 
Blacksmith's Striker  234.00 
Linesman — Grade I  277.40 

— Grade II  266.40 
Pipe Fitter   277.40 
Vehicle Service and Lubrication . 237.50 
Machine Shop Crane Driver  249.50 

(2) Leading Hand: A Leading Hand placed in 
charge of — 

(a) Not less than three and not 
more than 10 other workers 
shall be paid   14.20 

(b) More than 10 and not more 
than 20 other workers shall be 
paid   21.80 

(c) More than 20 other workers 
shall be paid   28.10 

(3) (b) (i) Where an employer does not 
provide a tradesman with the tools 
ordinarily required by that trades- 
man in the performance of his work 
as a tradesman, the employer shall 
pay a tool allowance of $8.10 per 
week for the purpose of such 
tradesman supplying and maintain- 
ing tools ordinarily required in the 
performance of his work as a 
tradesman. 

1. LICENSED ESTABLISHMENTS 
(Retail and Wholesale). 
Award No. 23 of 1977. 

2. SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments) State. 

Award No. 32 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 10/1 and others of 1986. 

Between I. and L.A. Nazarus trading as "Abbey's 
Florists" and Others, Applicants and Shop, Distri- 
butive and Allied Employees Association of 
Western Australia, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 20th day of June 1986. 

Mr R.H. Gifford on behalf of some applicants. 
Mr R.A. Heaperman on behalf of an applicant. 
Mr D.G. Thomas on behalf of applicants members of 

the Pharmacy Guild of Australia, Western Australian 
Branch. 

Other applicants on their own behalves. 
Mr J.A. Smith on behalf of the respondent. 

Reasons for Decision — Part I. 
THE COMMISSIONER: 

The Background. 
On the 20th day of December 1985 the Commission 

(constituted by Mr Commissioner G.A. Johnson) varied 
the: 

"Shop and Warehouse (Wholesale and Retail 
Establishments) State" Award No. 32 of 1976 as 
varied; and the "Licensed Establishments (Retail 
and Wholesale)'' Award No. 23 of 1977 as varied 

to provide for a reduction in the ordinary weekly hours 
of work for employees subject to the provisions of those 
awards, from40to38 (OrderNos. ISOof 1985 and 131 of 
1985 respectively — 65 WAIG pp. 230 and 233). 

Those Orders were the result of arbitrated proceedings 
in which the Commission recorded that firstly: 

The Commissioner: These are applications to 
amend two awards with respect to a reduction of 
ordinary hours of work from 40 to 38 per week. 
They come before the Commission agreed to in 
principle by a number of respondents bound by the 
two awards provided suitable cost offsets are 
secured to compensate for the increased cost arising 
from that reduction . . . 

The Commission is satisfied that the two appli- 
cations may be dealt with as agreed and unopposed 
claims for a 38-hour week in accordance with 
Principle 5 (a) (63 WAIG p. 2207 at p. 2211) 
(65 WAIG p. 229.) (My emphasis.) 

and secondly: 
I turn now to the issues. It has generally been the 

case that parties in negotiations for a 38-hour week 
have directed their attention to work practices in the 
industry as the means by which the cost of the 
reduced hours of work may be offset. Proceedings 
before this Commission show that there is usually a 
variety of work practices which may be discounted 
or varied so to produce a savings for the employer 

It is significant in the matters now before the 
Commission that the employers have required no 
offsets in the form of work practice changes. Nearly 
all of the offsets sought are to be achieved by award 
variation. No clear reason was given for this 
approach but I suspect that there were insufficient 
generally applying work practices capable of pro- 
viding savings for the wide spectrum of employers. 
(65 WAIG p. 229.) 
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In the result the Commission determined whether 
certain offsets desired by the employers should be 
allowed or not and issued an Order varying the two 
awards to provide for the ordinary weekly hours of work 
therein to be reduced from 40 to 38 as from the 1st day of 
March 1986. 

In its reasons for decision the Commission also said: 
Evidence from a number of employers established 

a wide range of employment policies to cater for the 
needs of the different types of trading operations 
together with variations within similar trading 
operations. The evidence suggests that the cost of 
introducing the shorter working week will vary 
between employers; some being able to accommo- 
date the change with little variation in paid staff 
hours, while others will have to match the lost hours 
with full replacement. The evidence also established 
that the offsets claimed by the employers would in 
some cases provide close to a full offsetting while in 
others they would have little or no effect. 

With this outline of some of the factors applying 
in this industry the difficulty of the Commission is 
obvious. There appears to be no practical means by 
which the Commission can come to a conclusion 
thai each and every employer and each and every 
group of employees will be dealt with so as to 
provide the optimum condition to justify approval 
for the introduction of the 38-hour week. The 
Commission is left with a situation which can be 
dealt with in broad terms only and which, having 
been dealt with that way will produce difficulties for 
some groups. In the past the Commission has 
recognised that possibility in matters before it by 
permitting applications to be made in which 
particular employers may seek an order of the 
Commission exempting them from the operation of 
orders to amend awards to give effect to agreements 
for reduced standard hours. That course will be 
adopted in these cases and interested employers 
should read the daily press for notices which will 
specify the mode and time for such applications. 
(65 WAIG p. 229 at p. 230.) (My emphasis.) 

Accordingly the following advertisement was inserted 
in the "West Australian" on Saturday, the 4th day of 
January 1986. 

WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION 

38-HOUR WEEK 
Shop and Warehouse (Wholesale and Retail 

Establishments) State Award No. 32 of 1976 
and Licensed Establishments (Retail and 
Wholesale) Award No. 23 of 1977. 

Employers bound by the above awards may 
apply to the WA Industrial Relations Commis- 
sion for exemption from proposed 38-hour 
week provisions. 

Applications are to be in writing addressed to 
the undersigned and in his hands on or before 
31 January 1986. 
K. Scapin, Industrial Registrar 
815 Hay Street, Perth, WA 6000 

Publicity was also given to this matter by the Retail 
Traders Association of Western Australia which ran 
press advertisements in the following form: 

RETAILERS — 
38-HOUR WEEK 

THE FACTS: On 16 December last year, the 
State Industrial Commission approved a union 
application for a 38-hour week to apply 
throughout the retail industry from 1 March 
this year. 

Offsetting measures, as determined by the 
Commission, will be of little or no benefit to the 

great majority of retailers. There is however 
provision for employers to apply for exemption 
from the 38-hour week. 
EXEMPTIONS — HOW TO APPLY: 
Employers who wish to seek exemption must 
apply, in writing, to:— 

Mr K. Scapin, 
Industrial Registrar, 
815 Hay Street, 
Perth, WA 6000 

ACT NOW: Applications must be received no 
later than Friday 31 January 1986. 

The Retail Traders' Association of WA 
strongly urges retailers to act immediately, if 
they wish to apply for exemption. 
IF IT IS YOUR INTENTION TO SEEK 
EXEMPTION WE SUGGEST A LETTER IN 
T HE FOLLOWING TERMS:— 
I/we being the owner/operator 
of (name of store)  
trading as  
situated at  
hereby apply for exemption from the 38-hour 
week provisions to be applied to the retail 
industry as determined by the WA Industrial 
Relations Commission. 
Dated  

Signed  
Name in Block Letters  

Inserted in the interest of WA retailers by the 
Retail Traders Association of WA, 190 Hay 
Street East, Perth WA 6000. 

(I make comment on the contents of some of that 
advertisement later in these reasons for decision.) 

As a result of the Commission's public notification of 
the ability of employers to apply for an exemption from 
the 38-hour week provisions of the two awards operating 
in the retail and wholesale industries 179 applications 
were entered with the Registrar of the Commission by the 
prescribed date, namely on or before 31 January 1986. 

The Proceedings. 
Those applications were allocated to me for hearing 

and determination on the 3rd day of February 1986. 
Having regard to the number of applications and the fact 
that they included 44 from country areas ranging from 
Esperance to Wyndham it was apparent that they could 
not be heard and determined before the operative date of 
the 38-hour week variations to the awards, namely 1 
March 1986. Accordingly I posed that problem to the 
representatives of the major parties to the award with the 
result that those parties agreed that employers who or 
which had applied for exemption from those provisions 
by the prescribed time would not be required to imple- 
ment the 38-hour week provisions pending the hearing 
and determination of their applications for exemption. 

To make that situation known generally I caused the 
following advertisement to be placed in the "West 
Australian" of 1 March 1986: 

WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

38-HOUR WEEK 
Shop and Warehouse (Wholesale and Retail 

Establishments) State Award No. 32 of 1976 
and Licensed Establishments (Retail and 
Wholesale) Award No. 23 of 1977. 

Applications which have been made by 
employers for exemption from the 38-hour 
week provisions of the abovenamed awards will 
be heard by the Commission during March 
1986. 

Notices of Hearing will be issued by post to 
each applicant. 
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The parties to the awards have agreed that 
applicants for exemption are not required to 
implement the 38-hour week provisions 
pending the hearing of their applications for 
exemption. 

If after the hearing of an employer's applica- 
tion the Commission determines that the 
38-hour week should apply then for each week 
of 40 hours worked after 1 March 1986, the 
employer shall make a payment to each 
employee affected by the award of an amount 
equal to two hours' pay at the ordinary rate. 
K. Scapin — Registrar 
815 Hay Street, Perth, WA 6000 

That situation was formalised when I issued an 
"Interlocutory Order" by the consent of the parties in 
the following terms: 

1. That notwithstanding the provisions of Order 
Nos. 130 of 1985 and 131 of 1985 to vary the 
provisions of the "Shop and Warehouse (Wholesale 
and Retail Establishments) State" Award No. 32 of 
1976 as varied and the "Licensed Establishments 
(Retail and Wholesale)" Award No. 23 of 1977:— 

Employers bound by the aforesaid awards or 
award and who applied to the Western Australian 
Industrial Relations Commission for an exemption 
from the 38-hour week provisions of the aforesaid 
Order(s) on or before the 31st day of January 1986 
are exempted from the provision of those Orders 
until such time as their applications for exemption 
are heard and determined by that Commission. 

If after the hearing of an employer's application 
for exemption the Commission determines that the 
38-hour week should apply to that employer then 
for each week of 40 hours worked after 1 March 
1986 until the date of the Order of the Commission 
dismissing the application for exemption the 
employer shall make a payment to each employee to 
whom the aforesaid award(s) apply an amount equal 
to two hours' wages at the ordinary rate of wage. 

2. This Order shall have effect as and from the 
28th day of February 1986. 

The Proceedings. 
(a) The Metropolitan Area. 

By notices of hearing in writing, to each individual 
applicant, the Confederation of Western Australian 
Industry (Incorporated) (agent for some employers) and 
the respondent I listed the applications by employers in 
the "Metropolitan Area" for hearing on the 11th, 12th, 
13th, 14th, 17th, 18th, 21st and 24th days of March and 
the 21st day of April 1986. 

At least seven days' notice was given of those hearing 
dates. 

Each notice of hearing contained the following 
notation: 

PLEASE NOTE: If the ground(s) of your applica- 
tion relate to the financial status of your operations, 
supporting financial statements must be available to 
the Commission on the day of hearing. 

As a result of those listings for hearing: 

(a) 30 applicants indicated in person, in writing, by 
telephone or through their agent that they did 
not wish to proceed with their applications. 
Those applications were withdrawn by leave by 
Order dated the 7th day of April 1986. 

(b) 46 applicants did not appear in person or by 
agent at all and those applications were 
dismissed for want of prosecution by Order 
dated the 7th day of April 1986. 

(c) 17 applicants who conduct Pharmacies advised 
me that their case would be put by the 
Pharmacy Guild of Australia, Western 
Australian Branch and which organisation had 
entered a blanket application on behalf of all of 

its members and I allowed that course to be 
followed and heard the submissions from that 
organisation on the 10th day of April 1986 
and 

(d) 39 applicants presented submissions to me 
either in person or through an agent. 

I reserved my decision on each of those applications 
indicating from the outset that I would give decisions 
when all applications had been heard and not on a case 
by case basis. 

Having heard all of the "Metropolitan" individual 
applications I then directed my attention to those 
applications which had been entered by employers in 
country areas. With experience behind me of a high 
proportion of withdrawals or non appearances in matters 
which had been listed for hearing and which from the 
"feed back" seemed to be due to the view that the 
invitation to apply for exemptions was in fact a 
"petition" against the 38-hour week, I decided that to 
avoid the outlay of a considerable cost of money on 
travelling, accommodation and recording I would take 
submissions in writing from country applicants [other 
than those represented by the Confederation of Western 
Australian Industry (Incorporated) and those who had 
stated a full case in writing in their original application]. 

To that end on the 10th day of April 1986 I forwarded 
the following letter to such applicants: 

APPLICATIONS FOR EXEMPTION FROM 
THE 38-HOUR WEEK PROVISIONS OF THE 
"SHOP AND WAREHOUSE (WHOLESALE 
AND RETAIL ESTABLISHMENTS) STATE" 
AWARD NO. 32 OF 1976 AS VARIED AND THE 
"LICENSED ESTABLISHMENTS (RETAIL 
AND WHOLESALE)" AWARD NO. 23 of 1977 
AS VARIED. 

In order that the Commission can determine your 
application for an exemption from the 38-hour week 
provisions of the appropriate abovementioned 
award, will you please forward to it the following 
information on or before Thursday 24 April 1986. 

1. Number of employees employed: 
Full time  
Part time  
Casual   

2. Hours of trading: 
Monday   
Tuesday   
Wednesday   
Thursday  
Friday  
Saturday   

3. A statement explaining the difficulty or 
difficulties which you consider your business will 
face if the 38-hour provisions are applied to it. 
PLEASE NOTE: If the ground(s) of your applica- 
tion relate to the financial status of your business, 
please supply supporting financial statements (e.g. 
Trading Profit and Loss Accounts). 

The applications by the 16 employers who did not 
respond to that letter were recorded as not wishing to 
pursue the application and in one specific case there was 
a response of withdrawal. 

Copies of those written submissions were supplied to 
the respondent which in turn made answering 
submissions in writing. 

On the 30th day of May 1986 I heard the submissions 
from those country employers represented by the 
Confederation of Industry of Western Australia 
(Incorporated) and the replies thereto by the respondent. 
During the week commencing the 9th day of June 1986 I 
issued Orders in determination of individual applications 
made by employers in the Metropolitan area. 
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The Applications. 

Generally. 
The respondent opposed all the applications. 
In many of the applications the applicants relied upon 

a number of general grounds as well as the particular 
circumstances of their own businesses. This was 
particularly the case in those applications presented by 
the Confederation of Western Australia Industry 
(Incorporated). 

Those general grounds were: 

(a) Lack of knowledge of the applications and 
proceedings giving rise to the Orders reducing 
the ordinary weekly hours of work in the two 
retail and wholesale awards from 40 to 38 and 
the resultant inability of the applicants to 
oppose or indicate their views upon that 
subject. 

(b) Objections in principle to the reduction in 
ordinary weekly hours of work from 40 to 38 
due to the resultant loss of productivity and 
increase in wages costs. 

(c) The inadequacy or ineffectiveness of the 
"offsets" accompanying the reduction of the 
ordinary weekly hours of work from 40 to 38. 

On those general grounds I make the following 
observations: 

(a) Lack of knowledge of the original applications 
and proceedings. 

In its reasons for decision in the award variation 
proceedings the Commission recited the background to 
the applications on the following terms: 

The background to the application commences 
with claims to vary the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 
No. 32 of 1976 and the Licensed Establishments 
(Retail and Wholesale) Award No. 23 of 1977 being 
filed with the Commission on 26 February 1985. In 
the months following the union and the Confedera- 
tion of Western Australian Industry (Incorporated) 
with representatives from its Wholesale and Retail 
Management Committee held a series of discussions 
in an endeavour to reach agreement on appropriate 
offsets. 

Although agreement was reached on a number of 
offsets, they were held to be insufficient by the 
employers and so the union sought the assistance of 
the Commission for the purpose of conciliation in 
accordance with section 32 of the Industrial 
Relations Act 1979. A number of conferences were 
held but without success, so the matter was set down 
for hearing. 

Bearing in mind the widespread application of the 
two awards with respect to the number of employers 
bound by common rule, the Commission advised all 
persons bound by the awards by public notice that 
the two awards would be considered by the 
Commission on 26 November 1985. 
(65 WAIGp. 229.) (My emphasis.) 

The advertisement so referred to appeared in the 
"West Australian " of the 15th day of November 1985 in 
the following terms: 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

38-HOUR WEEK 
Take notice that the Commission will sit at 815 

Hay Street, Perth in Court No. 2 (5th floor) at 10.30 
a.m. on 26 November 1985 for the purpose of 
hearing applications to amend the Shop and 
Warehouse (Wholesale and Retail Establishments) 
Award No. 32 of 1976 and the Licensed Establish- 
ments (Wholesale and Retail) Award No. 23 of 1977 
to reduce the ordinary hours of work from 40 to 38 
hours per week. 

Any person bound by either award other than 
members of the following organisations; the 
Confederation of WA Industry (Inc), the Retail 
Traders Association of WA (Inc), the Independent 
Retailers Association of WA (Inc) and the Licensed 
Stores Association of WA (Inc) who wishes to be 
heard in respect of the above applications and who 
notifies the Industrial Registrar in writing at 815 
Hay Street, Perth on or before 22 November 1985 
will be afforded an opportunity to be heard. 

Dated at Perth this 14th day of November 1985. 
K. SCAPIN, 
Registrar. 

i 
The Commission went on to say 

Members of the Confederation of Western 
Australian Industry (with one exception), the Retail 
Traders Association of WA (Inc), the Independent 
Retailers Association of WA (Inc) and the Licensed 
Traders Association of WA (Inc) had already agreed 
to the 38-hour week subject to offsets. The notice 
therefore was directed to other persons bound by 
the awards so that, if they had objection, they may 
have the opportunity of appearing before the 
Commission to express that objection. None was 
made. 
(65 WAIG p. 229.) (My emphasis.) 

With such public dissemination, the wide representa- 
tion of the named organisations within the retail and 
wholesale industries and the distribution of their 
newsletters and magazines, and the communication 
which occurs between business people in the larger 
country centres I doubt that the generality of employers 
in the industry would have been unaware of those 
applications. 

I can appreciate that some traders in small and 
relatively isolated communities would not have been so 
aware. 

Be all that as it may it does not follow that even if such 
employers had been aware of the applications that they 
all would have sought to participate in those proceedings 
and I doubt that in any event that such small intervention 
would have changed the outcome of the proceedings. 

To that extent this general ground has not been 
accepted by me as a ground justifying an exemption from 
the Orders in question. 

(b) Objection in Principle to increased costs and 
loss of productivity. 

This objection was entered generally on the basis, 
quite logically, that it was clearly detrimental to any 
business to reduce the availability and hence the work 
effort in ordinary hours of work of each employee 
subject to the awards concerned by two hours per week, 
without a consequential reduction in the wages payable 
to such person, and incur additional costs for a replace- 
ment person or by overtime to cover the loss of those two 
hours of work effort. 

Whilst that situation was considered to be bad enough 
in itself in any particular business it was also suggested to 
be even worse having regard to the adverse general 
economic circumstances. 

In its reasons for decision in the award variation pro- 
cedures the Commission was fully conscious of that 
criticism when it said inter alia: 

The evidence suggests that the cost of introducing 
the shorter working week will vary between 
employers; some being able to accommodate the 
change with little variation in staff hours, while 
others will have to match the lost hours with full 
replacement. 

The evidence also established that the offsets 
claimed by the employers would in some cases 
provide close to a full offsetting while in others they 
would have little or no effect. 
(65 WAIG p. 229 at p. 230.) (My emphasis.) 
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However, the Commission concluded 
On the basis of the Principles (the Commission in 

Court Session Wage Fixing Principles of October 
1983) and on the face of it there are'good reasons for 
the awards to be amended. 

In addition it is generally accepted that most 
major groups in Australia have secured a 38-hour 
week and that in many cases this reduction has been 
achieved by agreements for offsets which go only 
part way to meeting the cost of the reduction. 

In this case I see the task of the Commission to be 
one which will not require employees to contribute 
more for their reduced hours than what is generally 
the case having regard for the particular industries. 
(65 WAIG p. 229 at p. 230.) 

(My emphasis and interpolation.) 

To me those excerpts clearly indicate that the 
Commission in varying the awards did so in the full 
realisation that it would mean increased costs for some 
employers, wholly or partially but that such circum- 
stances were not a barrier to the implementation of the 
agreement in principle between the parties to reduce the 
ordinary hours of work from 40 to 38. 

In the light of that circumstance I will not entertain 
that general submission in these proceedings unless it can 
be clearly demonstrated in any particular case that such 
cost increases will inflict severe financial hardship upon 
the particular business under examination. 

(c) The inadequacy or ineffectiveness of the 
"Offsets" 

Many applicants relied upon this aspect of the award 
variation in support of their applications for exemption 
and doubtless this area attracted attention because of the 
advertisements inserted in the press by the Retail Trades 
Association of Western Australia, reproduced, earlier in 
these reasons for decision. 

That advertisement, in my view, is open to criticism on 
a number of counts. 

Firstly in its recitation of "The Facts" it makes no 
reference to the fact that it and other major employer 
organisations agreed in principle with a reduction in 
ordinary working hours from 40 to 38 subject to offsets. 

Read baldly it merely says ' 'the union'' made an appli- 
cation and the Commission approved the application 
with no reference at all to the part played in the total 
proceedings (conferences and the hearing) by the 
employers. 

Secondly it refers to offsetting measures, as deter- 
mined by the Commission, being of little or no benefit to 
the great majority of retailers. Once again it fails to give 
all the facts by not referring to the six offsets which the 
employers sought and to which the union agreed, albeit 
with some qualifications to some of those offsets. 

That leaves, me at least, with the impression from 
reading the advertisement that the Commission set all the 
offsets which it did not. The Commission, did refuse five 
of the offsets sought by the employers and in so doing 
said 

All of the items not agreed to are award matters 
and the question arises as to whether or not the 
union should be required to forego further award 
conditions as "payment" for the 38-hour week. 

The answer to the question is I think quite clear. 
Unless an award provision is directly related to the 
reduction in hours, that is, it has an integral part to 
play in the practical implementation of the reduced 
hours, then there can be no requirement for a union 
to forego an award entitlement merely for the sake 
of making up a deficiency in cost offsets. It seems to 
me to be patently unfair to amend the award so to 
remove a provision which has been inserted to 
accommodate a particular facet of the employment 
contract without first having a full examination of 
the circumstances giving rise to the insertion of that 
provision. Similarly I believe it unfair to amend the 

award by removing a provision which is designed to 
compensate employees of one sort who are subject 
to some disability when there are others who are not 
suffering that disability. 

I do not believe it was ever contemplated by 
tribunals in Australia that, in proceedings con- 
cerning the 38-hour week, it would be open to 
employers to range through the award choosing 
high cost award provisions as items in the bargaining 
basket. 
(65 WAIG p. 229 at p. 230.) (My emphasis.) 

And in conclusion the Commission said 
The situation is not one in which the Commission 

should examine those claimed offsets not agreed to 
by the union and select those which would satisfy 
the Commission that the cost of the 38-hour week 
has been minimised but one in which the 
Commission must decide whether or not the cost 
offsets agreed to are in all of the circumstances 
sufficient to move the Commission to amend the 
award. I have considered all the submissions of the 
parties, the nature of the industries, the criteria 
established by the Principles and the experience of 
this and other tribunals on this issue and I am satis- 
fied that further offsets are unnecessary. 
(65 WAIG p. 229 at p. 230.) (My emphasis.) 

The cost offsets effected in the award variations 
were:— 

(1) A 40 hour divisor to continue to apply to part- 
time and casual employees for a period of 12 months 
from the implementation date. 

(Thus the ordinary rates of wages for casual and 
part-time employees will not increase as a result of 
the 38-hour week until the 1st day of March 1987.) 

(2) The period 12 noon to 1.00 p.m. on a 
Saturday to be treated as ordinary hours, and to 
attract a penalty of 50 per cent. 

(3) Commencement time for ordinary hours to 
become 6.30 a.m. for wholesale establishments and 
7.00 a.m. for retail establishments. 

(4) Commencement time for casuals engaged on 
night or late night trading to become 5.00 p.m. with 
a minimum engagement of three hours. 

(5) Fortnightly or weekly payment of wages by 
cash, cheque or deposit. 

(6) Wholesale establishments in which the 
38-hour week has already been implemented by 
agreement with the Union to continue to retain the 
"Cost Offsets" already agreed upon. 

In my view it is not sufficient for an applicant to solely 
rely upon that general statement (i.e. the cost offsets are 
of little or no benefit) in support of its application for 
exemption because as I have pointed out earlier in these 
reasons for decision the award was varied by the 
Commission in the full awareness that such was going to 
be the case for some employers (see 65 WAIG p. 229). 

In so doing the Commission also said however: 
With this outline of some of the factors applying 

in this industry the difficulty of the Commission is 
obvious. There appears to be no practical means by 
which the Commission can come to a conclusion 
that each and every employer and each and every 
group of employees will be dealt with so as to 
provide the optimum condition to justify approval 
for the introduction of the 38-hour week. The 
Commission is left with a situation which can be 
dealt with in broad terms only and which, having 
been dealt with that way, will produce difficulties 
for some groups. In the past the Commission has 
recognised that possibility in matters before it by 
permitting applications to be made in which 
particular employers may seek an order of the 
Commission exempting them from the operation of 
orders to amend awards to give effect to agreements 
for reduced standard hours. That course will be 
adopted in these cases and interested employers 
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should read the daily press for notices which will 
specify the mode and time for such applications. 
(65 WAIG pp. 229 and 230.) (My emphasis.) 

The Confederation of Western Australian Industry 
(Incorporated) on behalf of its members in these pro- 
ceedings before me submitted that the "difficulties" so 
referred to in those reasons for decision were to be read 
in the following way: 

We would understand that his reference to the 
word "difficulties", which I referred to a moment 
ago, was particularly — not solely but particularly 
— in the context of whether or not an employer felt 
he had secured a reasonable offsetting benefit in 
relation to the 38-hour week. We see that in- 
particular as being the issue that he is referring to, 
where he is talking about the 38 week provisions 
producing difficulties. 

That is really the focus of our submission here in 
relation to Aquarius, and indeed this will be in a 
sense an underlying submission in many other sub- 
missions we will put — namely, that while in this 
instance there is an objection in principle there is 
also a recognition that for them (namely, a small 
retailer) there was very little in the way of offsetting 
benefit available. By virtue of that fact these 
provisions create for them a difficulty, being a 
difficulty which the larger retailers — being the 
persons who secured the greater benefits of the 
offsets — did not face, in the sense that they, the 
larger retailers, were able to secure significant 
offsetting benefit out of these provisions. 

That is the context which we wanted to place this 
matter in, namely that here we have a small retailer 
and this particular small retailer says that from a 
consideration of the form of the offset provisions 
which were agreed upon by the consenting parties, 
those offsets for them are nowhere near as adequate 
as the offsets were for large and medium sized 
retailers. 

(Transcript note of proceedings pp. 4 and 5-6.) 
I observe upon that latter comment that the 

Commission in its reasons for decision on the 1985 
proceedings stated that: 

Evidence suggests that for some of the larger 
employers the union's offer could go half way 
toward meeting the cost of the claim. 
(65 WAIG p. 229 at p. 230.) (My emphasis.) 

Thus whilst I would agree with that submission in the 
generality as to the manner in which the Commission's 
use of the word difficulties is to be construed in the 
context of the reasons for decision it is not simply a 
matter of showing that the agreed and awarded offsets 
do not meet the cost of implementing the 38-hour week in 
whole or in part but also that the circumstances of a 
particular employer is to be clearly distinguished from 
the generality of employers to whom or which the award 
applies and the vast majority of whom or which seek no 
relief from that situation and their own difficulties. 

It must also be borne in mind when assessing each 
particular application that the terms of the interlocutory 
order issued in these proceedings by the consent of the 
major parties to the award was based upon the 
proposition that the terms of the Orders implementing 
the 38-hour week would have a ' 'detrimental effect" on 
the business subject of the application for exemption 
from the provisions of such Orders. 

Thus it is that in analysing each application for 
exemption I have directed my attention to whether or not 
in the light of the varying options available to the 
applicants in implementing the 38-hour week, the 
manning structure of their operations and their financial 
status, the 38-hour week poses an undue or insurmount- 
able burden. 

For the record the options available to employers for 
implementing the 38-hour week are: 

Employees may be worked in one of the following 
methods: 

38 hours in one week 
76 hours in two consecutive weeks 

114 hours in three consecutive weeks 
152 hours in four consecutive weeks. 

(b) Provided that in retail or wholesale establishments 
employing on a regular basis 15 or more employees per 
week, unless specific agreement exists to the contrary 
between an employer and an employee, the employee 
shall not be required to work ordinary hours on more 
than 19 days in each four week cycle. 

Where specific agreement exists between an employer 
and an employee, the employee may be worked on the 
basis of: 

— not more than four hours' work on one 
day in each two week cycle. 

— not more than six hours' work on one day 
in each week. 

— not more than 7.6 hours' work on any day. 
(c) Provided that in retail or wholesale estab- 

lishments employing on a regular basis more than 
five employees but less than 15 employees per week, 
unless specific agreement exists to the contrary 
between an employer and an employee, the 
employee may be worked their ordinary hours on 
one of the following bases at the employer's 
discretion: 

— not more than 19 days' work in each four 
week cycle. 

— not more than four hours' work on one 
day in each two week cycle. 

— not more than six hours' work on one day 
in each week. 

Where specific agreement exists, between an 
employer and an employee, the employee may be 
worked on not more than 7.6 hours on any day. 

(d) Provided that in retail or wholesale 
establishments employing on a regular basis five or 
less employees per week, employees may be worked 
their ordinary hours on one of the following bases at 
the employer's discretion: 

— not more than 19 days' in each four week 
cycle. 

— not more than four hours' work on one 
day in each two week cycle. 

— not more than six hours' work on one day 
in each week. 

— not more than 7.6 hours' work on any day. 
(65 WAIG p. 230 at p. 231.) (My emphasis.) 

The Applications in Particular. 
Nos. GF 10/5 and 6 of 1986 — Carma Nominees Pty Ltd 
trading as ' 'Anthony Murray Furniture Showcase 
Discount Furniture" — Gosnells and Victoria Park. 
Mr R.H. Gifford on behalf of the applicant. 

In each of its outlets the applicant employs two full- 
time shop assistants and in one a full-time storeman. 

It submits that it opposes the principle of a 38-hour 
working week and that the offsets available to it are of no 
relevance — it employs no part-time or casual employees 
and does not trade to 1.00 p.m. on Saturdays. 

I was told that the businesses suffered a substantial 
loss from their trading in the last financial year but it was 
hoped that it could turn that around this year especially 
with the opening of a new and third outlet. 

However, the applicant did not put to me any material 
to support not did it make a plea for, a consideration on 
the ground of its financial status. 
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Having regard to the flexible options open to a small 
employer of this nature to implement the 38-hour week 
and the absence of a demonstration of specific difficulty 
or hardship I will not allow the application. 

No. GF 10/7 of 1986 — E.A. and I.L. Smith trading as 
"Aquarius Cards and Gifts" — Garden City Shopping 
Centre. 
Mr R.H. Gifford on behalf of the applicant. 

This employer employs five full-time employees and 
three casual employees. 

It will have some relief from the deferral of an 
increased rate of wage for its casual employees until 
March 1987 and the change in the rate of wage for work 
performed between 12 noon and 1.00 p.m. on Saturdays, 
to which latter time it does trade. 

However, it objects to the reduced hours of work in 
principle and the increased costs it will generate but it did 
not plead financial hardship as a consequence. 

In my view, as the respondent submitted, it did not 
demonstrate any reasons to be placed in a position 
different from other employers in a similar situation and 
the application will not be allowed. 

No. GF 10/8 of 1986 — Proven Pty Ltd trading as 
"Aussie Fresh" — Belmont Forum Shopping Centre. 
Mrs K. Miller on behalf of the applicant. 

This business was opened on 16 December 1985 and is 
an icecream and softdrink kiosk dealing with a large 
proportion of milk products and which the applicant told 
me is very labour intensive and hygiene orientated and 
requires expensive machinery. 

The business is subject to seasonal fluctuations and the 
passage of the summer months resulted in a reduction in 
the number of full-time employees from four to two. The 
remainder of the staff is comprised of one part-time 
employee and seven casual employees, six of whom are 
juniors. 

The business was established upon the basis of a 40 
hour week and the proprietors did not become aware of 
the 38-hour week until the Commission published its 
notice inviting applications for exemption. It is antici- 
pated by the applicant that whilse its wages bill will 
remain constant its sales will continue to decline during 
the cooler months of winter thus reducing the 
profitability of the business dramatically. 

I was told that the work required in cleaning the 
machinery and preparing products each day necessitates 
longer hours of work than those for which the business is 
open for trading thus adding to the wages cost. 
Untrained casual employees are considered to be a risk so 
far as the machinery is concerned and thus the process 
will entail additional overtime hours by virtue of the 
reduction in the ordinary hours of work. 

The respondent took the view in opposing this appli- 
cation that it lacked sufficient specific material upon 
which it could be properly analysed. 

In my view, being a new business with inexperienced 
proprietors, results to date do make it difficult to predict 
its future viability. Proposed diversification of products 
may alleviate the seasonal fluctuations but that is an 
unknown quantity at this stage. 

With only two full-time employees and seven casual 
employees the immediate impact of the reduced hours of 
work would not appear to be a cause of major cost 
increases but to allow the applicant a settling-in period of 
six months without increased wage costs arising from the 
reduced ordinary hours of work I will exempt the 
Belmont Forum operations from those provisions until 
the 30th day of June 1986. 
No. GF 10/9 of 1986 — Dowland Farris Pty Ltd trading 
as "Australian Affair". 
Mr I.F. Dowland on behalf of the applicant. 

This employer operates two outlets retailing 
Australian souvenirs and employs one full-time senior 

female employee and five casual employees one of whom 
is a junior employee. 

The prime difficulty which the applicant faces is the 
increasing net loss it has suffered in its last two full years 
of trading as shown by its Trading Profit and Loss 
Statements for 1984 and 1985. 

The increased wages costs arising from the reduction 
in ordinary hours of work for its one full-time employee 
whilst marginal adds to the future viability of the 
business and it is loath as a remedy to reduce that 
employee to part-time status as she is the sole bread 
winner for her family. 

It is predicted that this year may be a "break even" 
year with a prognosis of improved trade as a result of the 
America's Cup Challenge. It seems to me that the 
applicant should be given an opportunity to assess its 
situation in the light of its performance for this financial 
year and to avoid a reduction in the income of the full- 
time employee the application for exemption will be 
granted until the 1st day of September 1986. 

No. GF 10/10 of 1986 — R. Morgan trading as "Bakers 
Bun" Karrinyup and Morley. 
Mr R.H. Gifford on behalf of the applicant. 

This applicant objects in principle to the reduction in 
the ordinary hours of work under the award, from 40 to 
38 per week because he was unaware of the proceedings 
leading thereto and thus unable to have any input into 
those proceedings and the offset provisions are con- 
sidered to be of less significance to a small business such 
as conducted by the applicant than they would be to 
larger retailers. 

The applicant employs two full-time and two casual 
employees subject to the award. 

1 have dealt with the broad grounds upon which the 
applicant relies earlier in these reasons for decision and in 
the absence of the demonstration of any particular 
difficulty I will not allow the application. 

Nos.GF 10/13, 14, 15,16,17, 18,19,20,21, 22and23 of 
1986 — R.M. Liniey trading as "Bed Shed" Balcatta and 
Others. 
Mr B. Keen on behalf of the applicants. 

These applications first came for hearing on the 11th 
day of March 1986 and on which occasion the agent for 
the applicant (and a proprietor of two of the businesses) 
asked for and was allowed an adjournment in order to 
fully prepare the applicants' cases. 

The matter was ultimately relisted for and heard on the 
10th day of April 1986. 

I was told that 
Bed Shed is actually a franchise organisation. The 

only common relationship we have is the franchisor 
to whom we pay a fee for the use of the name. Each 
company is individually owned, generally by the 
individual who operates the store — often working 
as a husband and wife team, perhaps employing one 
staff member. 

(Transcript Notes of Proceedings p. 36.) 
One of the employers employs two employees and all 

of the employees employed by the applicants are full- 
time employees. The businesses it was submitted require 
specialised retail people with detailed product knowledge 
and it is not practical to replace part of their time with 
casual or part-time employees as is the case in retailers in 
a self service operation and the working time lost by the 
reduction in ordinary weekly hours for employees would 
have to be met by increasing the already heavy work load 
undertaken by the proprietors and who fill in for other 
stores in the group on a roster basis. 

The applicants rely also on the general grounds of 
principle, increased costs and reduced productivity and 
the ineffectiveness of the available offsets. 

The flexibility of the options for implementing the 
reduced hours for employers employing five or less 
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employees was not considered to be of any assistance due 
to the unpredictable shopping habits of potential 
customers who come to the stores at any time they are 
open for business. 

The applicants did not pursue their financial status in 
depth or plead hardship. 

In my view the applicants have not shown that their 
particular circumstances require any relief additional to 
what is available to them under the award and the 
application will not be allowed. 

No. GF 10/26 of 1986 — B. and D. Newman trading as 
"Sevan's Floral and Garden Centre". 
Mr R.H. Gifford on behalf of the applicant. 

The applicant relies firstly on the grounds of general 
principle with particular reference to the insufficiency of 
the cost offsets available to it in implementing the 
reduced ordinary hours of work. 

Secondly in particular the applicant submitted that it 
presently employs one full-time employee and one casual 
employee. Additional casual employees are engaged for 
trading peaks generated by events such as Mother's Day. 

The detrimental consequences of the reduced ordinary 
working hours would in the applicant's submission be 
the need to cater for the replacement of its casual 
employee with a full-time employee to provide a full 
coverage of trading hours. That would entail the loss of 
employment opportunities for young people who are 
engaged as the casual staff. 

The applicant does not plead financial difficulty. 
The applicant's submissions do not in my view 

demonstrate a difficulty which warrants an exemption 
from the award provisions and the application will not be 
allowed. 

No. GF 10/37 of 1986 —- Campbell's Janitor Supplies 
Pty Limited. 
Mr M.R. Campbell appeared on behalf of the applicant. 

The applicant conducts a business wholesaling and 
retailing cleaning chemicals and supplies and machinery. 

He employs one full-time employee in his store and 
devotes his time to selling to and servicing clientele "out 
on the road". 

The effect of the reduction in his employees ordinary 
hours of work will reduce his hours out of the store by 
having to cover the two hour period his employee will be 
absent from work each week. 

To utilise the service of casual employees for that 
purpose is considered impractical and unsafe having 
regard to the toxic and dangerous nature of the products 
handled and which handling requires training and 
experience. 

In my view the applicant does face a practical 
difficulty in implementing the 38-hour week and to 
enable him to have sufficient time in which to resolve that 
difficulty within the terms of the options available to an 
employer with only one employee I will exempt the 
applicant from the provisions of the Order until the 1st 
day of September 1986. 

No. GF 10/44 of 1986 — M. Goldsborough trading as 
"Colonial Bakery" (Bullcreek and Karawara). 
Mr R.H. Gifford on behalf of the applicant. 

The applicant operates two' 'Hot bread" shops in each 
of which it employs two full-time employees. A casual is 
also employed to work in either of the shops as customer 
demand dictates from time to time. 

Its application is based on the grounds of general 
principle, unawareness of the application to reduce 
ordinary hours of work in the award, and its resultant 
inability to have an input into those proceedings and the 
insufficiency of the offsets under the Order varying the 
award. 

To cover the reduced hours of work of the full-time 
employees the applicant will need either to increase the 
hours of work of the casual employee or devote more of 
its time to the business. 

It did not pursue financial difficulty as a ground in 
support of its application. 

As I do not discern any particular detrimental circum- 
stance which will be experienced by the applicant in 
isolation or when compared with the generality of 
employers subject to the award I will not allow the 
application. 

No. GF 10/60 — P.J. Buckley and K.R. Castledine 
trading as "Five Star Meat Supplies" (Flynn Street, 
Floreat Park). 
Mr R.A. Heaperman on behalf of the applicant. 

The applicants conduct six retail meat stores in which 
they employe 28 full-time employees and a varying 
number of part-time and casual employees subject to the 
provisions of the "Meat Industry (State) Award" No. R9 
of 1979 as varied (60 WAIG p. 1502) and which award 
presently provides for a 40 and not a 38, ordinary hours 
of work weekly. 

In conjunction with its Flynn Street, Floreat Park 
"Butchers Shop" the applicants conduct a delicatessen 
which is primarily concerned with the sale of processed 
meats, its own products. Six full-time employees supple- 
mented by casual employees are employed in the 
delicatessen. Fish and cooked chickens are also sold in 
the delicatessen which operates seven days per week 
compared with the "butcher shop" which trades on 5'A 
days per week. 

It is the applicant's submission that it would not be 
conducive to good industrial relations for a very small 
proportion of its employees to enjoy reduced hours of 
work whilst the majority of the employees do not, 
particularly in the Floreat Park establishment where the 
employees are working virtually alongside of each other. 

In the event that the application for exemption is 
granted it would be cancelled by the applicants when the 
employees under the "Meat Industry (State)" Award are 
awarded a 38-hour week. 

As the respondent pointed out, whilst there may be an 
anomaly within the applicant's total workforce if the 
application for exemption is not granted, there will also 
be an anomaly if it is, vis a vis other shop assistants 
employed in the shopping market in which the 
delicatessen is situated and other retail outlets generally. 

The applicant's situation is not unique or new. It was 
faced by retailers when maintenance metal tradesmen 
and transport employees were awarded a 38-hour week 
— in both cases a very minor part of the totality of 
employees in most retail establishments. 

In a Commission in Court Session matter dealing with 
the Cleaning Industry Employees' Matter Nos. 551 and 
442 of 1984 I observed that such a submission lacked 
substantial merit (65 WAIG p. 1676 at p. 1679) and I 
repeat that view in these matters and will not allow the 
application. 

No. GF 10/67 of 1986 — H. Crane trading as "Gordon's 
Hardware". 
The applicant appeared on his own behalf. 

The applicant is the sole proprietor of the business and 
employs normally a full-time junior employee and a 
senior casual employee as and when required and on 
Saturday mornings. 

The hearing of his application was deferred until 21 
April 1986 because of personal difficulties encountered 
by him in attending previous listed dates. 

He told me that his business was viable but he seems to 
have misunderstood some of the impacts of the 38-hour 
week provisions Order, particularly with respect to 
annual leave. 
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The applicants main concern seems to be the two hours 
less per week his full-time employee will be available to 
him if the 38-hour week becomes applicable to his 
business but in my view the alternatives available to such 
a small employer provide a sufficient flexibility for him 
to meet the situation without hardship. 

Accordingly I will not allow the application. 

No. GF 10/72 of 1986 — J.R. and J.D. Jenkins trading 
as "Greenfingers Florist and Garden Centre". 
Mr J.R. Jenkins on behalf of the applicant. 

The applicant purchased his business in April 1984. It 
had been established for about 25 years as a garden 
centre selling plants and shrubs and the like but as the 
area in which it is located became well established 
demand fell to the point that the applicants changed the 
emphasis of the operation to a florist shop. 

Depsite two years of trading in loss situations the 
prognosis for the new operation is a profit for the next 
financial year due to long hours and hard work by the 
applicants. 

The applicants employ a junior employee full-time 
whom they are training in the floral arts. Her wages will 
increase each year adding to the applicants cost 
operations. 

The impact of the 38-hour week would be increased 
costs to cover the lost hours of work, if such cover could 
be obtained having regard to the skilled nature of the 
work, or the sales which may be lost by being under- 
manned for that period. 

To me the applicant's have a problem and to enable 
them to have more time in which to organise their 
staffing having regard to the various alternatives of 
implementation of the 38-hour week available to 
employers of five or less employees and to have the 
benefit of another financial year of operation behind 
them they will be exempted from the provisions of the 
38-hour week Order until the 1st day of September 1986. 

No. GF 10/84 of 1986 — H.R. Bailey trading as 
"Kalamunda Village Coffee Shop". 
Mr R.H. Gifford appeared on behalf of the applicant. 

The applicant employs one senior full-time employee, 
one junior full-time employee and three part-time 
employees in its operation which was described as the 
sale of food and drinks to be either taken away or 
consumed on the premises. The employees work on 
either of those two processes that is serving at the counter 
or at the tables. 

The applicant applies the provisions of the "Shop and 
Warehouse (Wholesale and Retail Establishments) 
State" Award to its employees. 

I raised with the parties whether or not the applicant 
and its employees were subject to the provisions of that 
award and they both agreed that considerable doubt 
existed in their minds. 

In my view having regard to the operations as 
described to me the applicant is conducting a business 
which is subject to the "Restaurants, Tearooms and 
Catering Workers" Award No. R48 of 1978 as varied 
and the application before me is unnecessary and I do not 
recite the merits of it as presented to me. 

Accordingly it will be dismissed for that reason. 

No. GF 10/92 of 1986 — R.M. and C.L. Claus and M.E. 
and W.A. Shepherd trading as "Life Force Natural 
Foods". 
Mr R.M. Claus on behalf of the applicant. 

The applicant operates two retail stores which are 
staffed by the proprietors and their families and one full- 
time junior employee who moves between the two 
premises to perform pre-packing work. 

It considers that it should be exempted from the 
38-hour week provisions of the award because of (a) its 
financial status and (b) inconvenience. 

As to the first ground the applicant presented its tax 
return which was prepared for the partnership for the 
year ended 30 June 1985 and told me that the business 
was viable "keeping our heads above water" (transcript 
notes of proceedings p. 82) and that a better performance 
was hoped for this financial year. 

The second ground constituted the applicant's prime 
concern in that the reduction in hours for their employee 
would oblige the partners and their families to fill in for 
an additional two hours per week. 

Having regard to the alternatives available to the 
applicant to implement the reduced hours of work for its 
one employee I do not consider that the application of 
the Order creates a real hardship for the applicants and 
nor do its circumstances distinguish it from those which 
will be encountered in my view by other small employers 
to whom the Order already applies. 

Accordingly the application will not be allowed. 

No. GF 10/99 of 1986 — E. Mirmikidis trading as 
"Koala Bear Shop of London Court" (formerly 
"London Court Newsagency"). 
Mr R.H. Gifford on behalf of the applicant. 

The nature of the applicants business has changed 
from that of a newsagency and souvenir shop to that of 
solely a souvenir shop. It is one of five such businesses in 
a Perth arcade. 

Two full-time junior employees are employed and the 
shop is managed by the applicant's son. 

In support of its application the applicant relies upon 
the general ground namely that the inadequacy of the 
cost offsets accompanying the implementation of the 
38-hour week makes it proper for it to be exempted from 
the 38-hour week provisions. 

The only benefit from those offsets is the reduced rate 
for trading between 12 noon and 12.30 p.m. on 
Saturdays. 

Primarily however, the applicant draws my attention 
to its financial status and which due to a decline in sales 
and increased rental and labour costs has led to a decline 
in its profit figure, 1985 compared to 1984. The 
prognosis for 1986 is for no change upon last year but 
hoped for improvements in 1987. 

The applicant sees the alternative best suited to its 
business for the implementation of the 38-hour week is 
one day off per month for each of its two employees. 

As the manager's time is fully occupied in other duties 
he will not be able to cover those gaps and must use 
casual employees. Replacement is necessary as it is con- 
sidered to be in the best interests of security to always 
have two persons in the store at the same time. 

The applicants decline in profitability is clearly due to 
a decline in sales, as disclosed by its trading accounts no 
doubt attributable to its change of trading lines and 
despite a decline in its wages costs. 

The impact of the 38-hour week can, as the respondent 
pointed out, be made much less severe than anticipated 
by virtue of the other methods of implementation open 
to the employer under the variation Order. 

To that extent I do not see that the provisions of the 
Order will create a situation that warrants relief 
therefrom and the application will not be allowed. 

No. GF 10/105 of 1986 — Durbo Pty Ltd trading as 
"Master Decor". 
Mr H. Bannasch on behalf of the applicant. 

The applicants' business is primarily devoted to the 
curtain making market for which it employs two full- 
time senior employees, one of whom spends a deal of 
time measuring and quoting in customers' homes. 

The business operated at a loss in 1985 and the 
prognosis for 1986 is a repetition of that situation. The 
applicant wishes to dispose of the business because of its 
trading performance, and the principal's health and age. 
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I expressed during the proceedings and still hold grave 
doubts as to the extent to which the award applies to all 
or any of the applicants employees and because of that 
and the obvious poor state of the business it conducts I 
will exempt the applicant from the provisions of the 
38-hour week Order without any qualification as to time. 
It is of course open to the respondent to seek a revocation 
of that decision if in the future it believes that it can show 
that the business has enjoyed a reversal of its present 
circumstances. 

No. GF 10/112 of 1984 — KGK Holdings trading as 
"Mirrabooka Supa Valu". 
Mr J. Greer on behalf of the applicant. 

This applicant purchased the business some 11 months 
ago (at the date of hearing of its application) from the 
bankrupt predecessor. It has yet to show an operating 
profit but hopes to expand the business in the future and 
become financially viable. 

It employs 15 full-time senior employees and four 
casual junior employees for the purposes of Thursday 
evening and Saturday morning trading. 

It has taken advantage of those offsets available to it 
under the 38-hour week Order which are of value to it but 
faces the task of replacing 30 hours of work each week. 
To do that it favours the use of an adult employee for 
reasons of maturity and productivity vis a vis junior 
employees. 

That situation will add to the applicant's present 
difficulties and to afford it the opportunity of assessing 
and adjusting its position with a longer period of trading 
behind it I will exempt it from the provisions of the 
38-hour week provisions until the 1st day of September 
1986. 

No. GF 10/115 of 1986 — Kema Corporation Pty Ltd 
managers of Town Inn Pty Ltd trading as "Miss Maud" 
in respect of Miss Maud's Cake Shop, Garden City 
Shopping Centre — Booragoon. 
Mr R.H. Gifford on behalf of the applicant. 

The applicant conducts an hotel and large catering 
complex and employs some 350 employees, most of 
whom are subject to the provisions of the relevant 
catering Industry awards. 

In this particular operation which is an island kiosk 
retailing cakes and pastries the applicant employs four 
full-time employees subject to the instant retail and 
wholesale award. 

Its grounds for exemption are a wish to maintain these 
employees on the same hours of work and not reducing 
the ordinary hours of work for them until a similar 
reduction is effected for the majority of its employees. 

It is conceded that persons employed by it under other 
awards such as the "Transport Workers" Award have 
already achieved that result but it still wishes to advance 
its plea for uniformity with the majority of its employees 
and not have the "tail wagging the dog" so to speak. 

However, the four employees in question are not 
subject to interchange with other of the applicant's 
employees and as the applicant pointed out they are to be 
more properly compared with the bulk of employees with 
whom they rub shoulders in this shopping complex. 

I accept that comparison and in the absence of any 
other reasons I will not allow the application. 

No. GF 10/119 of 1986 — J.G. and T.B. J. Tester trading 
as "Mount Hawthorn Plaza Newsagency". 
Mr R.H. Gifford on behalf of the applicant. 

This applicant relies upon the general ground of the 
inadequacy of the cost offsets accompanying the 38-hour 
week Order and the particular ground of the financial 
impact of that Order upon its business. 

The applicant employs two full-time junior employees 
and two adult casual employees for Thursday evening 
and Saturday morning trading. 

It has implemented those offsets appropriate to its 
business but still faces the prospect of replacing four 
hours of work each week. 

To do so will of course involved increased wages costs 
in a situation where its level of profitability has declined 
by almost 30 per cent over the last two years of trading 
although I was told that the business is still viable. The 
applicant's concern is however to contain its costs of 
operation as much as possible but that in some respects is 
out of its hands having regard to the occurrence of 
birthday wage increments for its full-time junior 
employees and external factors such as increases in rent. 

The respondent questioned the practical necessity for 
the applicant to fully replace the four hours of work per 
week which the applicant referred to, having regard to 
the alternative methods of implementation available to 
an employer of five employees or less and the fluctua- 
tions in trade which can occur at particular times of the 
week and to that extent submitted that the applicants 
prognosis of the impact of the 38-hour week may be 
misconceived. 

In my view that may be partially correct but in the 
absence of specific information on trading patterns no 
firm conclusion can be drawn. 

Whilst bordering on the margin I, like the respondent, 
do not see that the applicant has demonstrated that the 
38-hour week provisions will be of a detrimental effect to 
the viability of its operations and I will not allow the 
application. 

No. GF 10/131 of 1986 — P.P. de Candia trading as 
"Queen of Hearts Bakery". 
Mr R.H. Gifford on behalf of the applicant. 

The applicant operates a "hot bread" shop and 
employs one full-time employee and a casual employee 
on Saturday mornings. 

Mrs de Candia works in the shop on a full-time basis. 
The grounds upon which the exemption is made are 

the same general grounds raised by other "hot bread" 
shops in these proceedings. 

The applicant does not plead financial difficulty. 
As with the applications made by other "hot bread" 

shops 1 do not consider that the implementation of the 
38-hour week imposes upon the applicant difficulties 
which justify an exemption from the provisions of the 
38-hour week Order and the application will not be 
allowed. 

No. GF 10/142 of 1986 — The Scripture Union of 
Western Australia (Incorporated) trading as "The 
Scripture Union Book Shop". 
Mr R.H. Gifford on behalf of the applicant. 

The applicant conducts book shops in Perth, Albany, 
Bunbury and Geraldton not for commercial purposes 
but to further the services which it provides to its 
members and the community generally in the field of 
religious instruction and knowledge. 

In so doing it aims to maintain the operations at a 
viable balance between income and costs. 

In the city shop the applicant employs six full-time 
employees and two part-time employees who work for 30 
hours per week and one part-time employee who works 
10 hours per week and performs some clerical work. 

The employees are engaged not merely as sellers of 
books but to provide advisory and counselling services to 
all who require that assistance and to that extent the 
employees are specially trained and experienced and may 
spend several hours with one customer or shop visitor 
according to that persons needs. 

For those reasons it was submitted that replacement of 
hours "lost" by the implementation of the 38-hour week 
was essential, would involve added costs and pose the 
most important problem of how to replace the training 
and experience of those employees and maintain for 
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casual employees the necessary flow of update informa- 
tion considered necessary for the purposes of the 
operations. 

The alternative to restricting or modifying the service 
presently offered is only seen as an exemption from the 
need to effect the alternatives dictated by the 38-hour 
week provisions. 

The respondent's answer to the applicant's dilemma is 
to extend the hours of the part-time employees, which 
whilst adding to the costs would not be as expensive as 
casual employees and would not suffer the defect of loss 
of training and experience. 

I discern in this application specific practical diffi- 
culties for the applicant in implementing the provisions 
of the 38-hour week Order but also possible solutions as 
suggested by the respondent but with at least in the Perth 
store additional costs which in the absence of specific 
figures I cannot gauge. 

The extent to which the country stores will be effected 
I do not know having no information as to the customer 
traffic and their comparison with the Perth Store, which 
as I was told is the applicant's prime concern so far as 
these proceedings are concerned. 

To enable the applicant to examine its position and 
make such adjustments as it deems appropriate I will 
exempt the application from the provisions of the 
38-hour week Order until the 1st day of September 1986. 

No. GF 10/155 of 1986 — E. Mirmikidis trading as 
"Swan Souvenirs". 
Mr R.H. Gifford on behalf of the applicant. 

This business shares the same main principal as that of 
the "Koala Bear Shop of London Court" (Application 
No. GF 10/99 of 1986) dealt with earlier in these reasons 
for decision. However, two members of the family 
participate in the partnership of the instant business and 
one of those members works within the business full- 
time. 

Two junior full-time employees are engaged and there 
are no part-time or casual employees. 

The grounds advanced in support of the application 
are similar to those in Matter No. GF 10/99 of 1986 with 
the difference that the statements of profit and loss 
indicate an increasing rate of profitability and not as in 
the previous matter, a declining rate of profitability. 

The replacement of the hours of work lost because of 
implementation of the 38-hour week Order and which 
will be effected if necessary by one day off each 20 days 
of work, entails the engagement of a casual employee. To 
avoid an erosion of the present line of profitability the 
applicant seeks this exemption. 

In my view a case has not been made out to support the 
application in the context of hardship or detrimental 
effect and the application will not be allowed. 

No. GF 10/158 of 1986 — R. Sandbere trading as "The 
French Bakehouse". 
Mr R.H. Gifford on behalf of the applicant. 

The applicant operates a "hot bread" shop and relies 
upon the general grounds as raised by other such 
employers in these proceedings. 

It employs three full-time adult employees and a part- 
time junior employee on Saturday mornings and trades 
seven days a week with the employers providing the 
service for the hours of trading on Saturday afternoons 
and Sundays. 

The hours put into the business by at least one of the 
employees are of such an extent as to defy any further 
contribution to cover the lost hours of work arising from 
the implementation of the 38-hour week. 

The use of casual employees for that purpose is 
regarded as unsatisfactory due to the high turnover in 
such employees and the standards of training considered 
necessary by the applicant. 

The applicant did not plead financial hardship. 

In my view the applicant has not demonstrated 
particular difficulties which would justify being 
exempted from the 38-hour provisions Order and the 
alternatives for implementation for employers with five 
employees or less and the application will not be allowed. 

No. GF 10/160 of 1986 — N.W. Dellow trading as 
"Arcade Photographies" — formally the "Rockingham 
Photographies Complex". 
Mr R.H. Gifford on behalf of the applicant. 

The applicant has a shop from which photographic 
equipment and accessories are sold and to which is 
attached a small studio used for the taking of photo- 
graphic portraits and passport photographs. 

It employs a full-time person in the capacity of a 
photographer who in addition to his work in that calling 
operates the dark room. The photographic work for 
Weddings and functions and the like is undertaken 
mainly outside ordinary hours at overtime rates of 
wages. 

The applicant applies the instant award to that 
employee and the parties canvassed with me whether or 
not that award was properly applicable to this employee 
and the work in question. 

In the result I do not think it does. 
The applicant also employs a person whom he 

describes as a cadet photographer, a person who is in the 
process of being trained as a "fully fledged" photo- 
grapher but whose main task at the moment is to attend 
to the shop and in the applicant's view he is employed for 
the major and substantial portion of his time as a shop 
assistant subject to the provisions of the award. 

To that extent the offset provisions of the 38-hour 
week Order are considered to be inadequate or 
inapplicable. 

The replacement of two hours per week of lost work 
time by virtue of the terms of that Order cannot the 
applicant submits be achieved by he or his wife doing 
more time in the business and necessitates either a curtail- 
ment of trading hours or increased costs for a casual 
employee. 

The first alternative is considered to be counter pro- 
ductive and the second beyond the financial capacity of 
the business. 

The background to the applicant's entry to this 
business was described to me and it is a story of what was 
thought to be the state of the business, was not and the 
applicant has gone into debt to salvage and restructure 
the business. 

It has operated at a loss since it was acquired in 1980. A 
substantial trading loss was incurred in the financial year 
1983-84 and the financial year 1984-85 (for which 
accounts were not available) was not much better. 

As a result of their initiatives the applicant hopes that 
it is on the point of operating a viable business. 

The respondent submitted that the amount of money 
involved for the junior employee, the cadet photo- 
grapher, by the implementation of the provisions of the 
38-hour week Order was minimal and should be capable 
of absorption by the utilisation of the offsets contained 
in the Order albeit acknowledging that the applicant was 
in far from happy financial circumstances. 

In my view the applicant has serious problems and 
should be relieved of any further financial impact due to 
wages costs, however small and accordingly the 
application for exemption will be allowed without any 
time limitation. I see no great disadvantage to the young 
employee employed by the applicant, by virtue of this 
decision, as his career is primarily directed to becoming a 
photographer. 

No. GF 10/163 of 1986 — Boutique Consolidated Pty 
Ltd trading as "Tony Barlow Menswear". 
Mr R.H. Gifford on behalf of the applicant . 
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This applicant conducts a large menswear retailing and 
hire complex, comprising 12 establishments and in which 
are employed some 30 full-time employees subject to the 
instant award and four casual employees to supplement 
staffing on Thursday evenings and Saturday mornings. 

The grounds upon which the application relies are the 
general grounds of inadequacy or impractability of the 
offsets accompanying the 38-hour week Order and the 
additional costs to be incurred in replacing the resultant 
60 hours of lost work each week. 

That replacement would have to be effected by the 
employment of additional casual employees and whose 
product knowledge could not be expected to equal that 
of its full-time employees, so affecting detrimentally the 
service offered to customers and in turn the level of 
profitability of the business. 

That latter situation it was submitted will be 
compounded as the applicant is in the process of opening 
three new stores. 

The applicant did not choose to place its accounts 
before me to support that submission. 

It is my view that the applicant has not demonstrated 
that the implementation of the 38-hour week provisions 
will pose a particular "difficulty" and the application for 
exemption will not be allowed. 

No. GF 10/172 of 1986 — Dalbrock Pty Ltd trading as 
"Wilson's Silk Fair". 
Mr R.H. Gifford on behalf of the applicant. 

The applicant employs 17 full-time shop assistants, 
one full-time storeman and five part-time shop assistants 
to span luncheon periods, in seven outlets. It specialises 
in bridal laces and dress fabrics. 

It bases its application upon the general ground of the 
inadequacy of the offsets accompanying the 38-hour 
week Order and the increased costs of replacing the lost 
hours of work resulting from that Order by the employ- 
ment of casual employees. 

That increased cost will add to other costs being 
experienced such as the devaluation of the dollar and its 
effects on businesses such as its which imports a 
significant proportion of its merchandise. 

Additionally it was submitted that the applicant was in 
a highly competitive market which did not readily lend 
itself to passing on costs to consumers. 

In that environment the applicant was keen to take all 
steps open to it to restrict any changes in the costs of its 
operations. It did not choose to present any information 
on its financial performance. 

The respondent pointed out that within the applicants 
existing complement of part-time employees and the 
alternatives available for the implementation of the 
38-hour week that could be achieved more economically 
than the measures proposed by the applicant. 

I do not consider that the applicant has demonstrated 
any difficulty singular to its operations and will not allow 
the application. 

No. GF 10/1975 of 1986 — Wrights Hardware Pty Ltd 
trading as "Wrights Hardware". 
Mr R.H. Gifford on behalf of the applicant. 

The applicant operates a large hardware business in 
which it employs 40 full-time employees subject to the 
instant award. It does not employ any part-time or casual 
employees and prides itself on the fact that it was one of 
the last remaining hardware stores in which customers 
receive personal service and not the environment of so 
many self service hardware stores. 

It does not trade past 12 noon on Saturdays. It thus 
submits that the offsets accompanying the 38-hour week 
Order offer no relief whatsoever from the effects of 
implementing the provisions of that Order. 

The cost of implementation is the replacement of 80 
hours of work lost which would be undertaken by the 
employment of casual employees or two additional full- 
time employees. 

The latter option is the preferred option having regard 
to best serving the interests of customers but that it was 
submitted is not immediately open to the applicant in 
terms of cost. 

On the basis of an increase in wages costs of circa 
$28 000 per annum the applicant considers that it would 
be a severe erosion of its viable profitability unless 
accompanied by an increase in the prices of its 
commodities, and which in a highly competitive market 
is not a feasible proposition. 

Another alternative would be to "go self service" with 
a resultant decrease in staff, which is presently quite 
unpalatable to the applicant pursuant to its customer 
service philosophy. 

The applicant did not pursue any argument directed to 
financial hardship. 

The applicants preferred marketing philosophy is 
commendable and I am sure appreciated by its customers 
but when it comes to deciding whether or not it is in such 
a very different situation from that of many other larger 
retailers as referred to in the Commission's 1985 decision 
upon the adequacy or otherwise of the offsets 
accompanying the 38-hour week provisions Order I 
conclude that it is not and nor do I perceive any other 
difficulty which distinguishes it from the generality of 
employers to whom the Order already applies. 

Accordingly I will not allow the application. 

No. GF 10/176 of 1986 — R.F. O'Dea trading as 
"Yangebup Hot Bread Shop". 
Mr R.H. Gifford on behalf of the applicant. 

This applicant relies upon the general grounds which 
have been advanced in these proceedings on behalf of 
other "hot bread" shops. 

It employs only one person, a junior employee on a 
casual basis on a Saturday morning and the 38-hour week 
Order will have no effect until the increased divisor 
becomes effective in March 1987. 

I indicated at the end of the applicant's submission 
that I did not wish to hear from the respondent as there 
was no substance to the application which is dismissed. 

Conclusion. 
These reasons for decision relate to all of the 

individual applications from employers in the Metro- 
politan area, for exemption from the 38-hour week 
provisions of the "Shop and Warehouse (Wholesale and 
Retail Establishments) State" Award No. 32 of 1976 as 
varied. 

Parts II and II of the reasons for decision which will 
follow separately relate to the applications entered by 
employers situated outside of the Metropolitan area and 
those engaged in the Retail Pharmacy industry. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/8 of 1986. 

Between Proven Pty Ltd trading as "Aussie Fresh" 
Applicant and Shop, Distributive and Allied 
Employees' Association of Western Australia, 
Respondent. 

Order. 
HAVING heard Mrs K. Miller on behalf of the applicant 
and Mr J.A. Smith on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That Proven Pty Ltd trading as "Aussie Fresh" 
situated at Belmont Forum Shopping Centre, 
Belmont is exempted from the provisions of Order 
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No. 130 of 1985 of the 20th day of December 1985 
and varying the provisions of the "Shop and 
Warehouse (Wholesale and Retail Establishments) 
State" Award No. 32 of 1976 as varied until 30 June 
1986. 

Dated at Perth this 10th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/9 of 1986. 

Between Dowland Farriss Pty Ltd trading as ' 'Australian 
Affair", Applicant and Shop, Distributive and 
Allied Employees' Association of Western 
Australia, Respondent. 

Order. 
HAVING heard Mr I.F. Dowland on behalf of the appli- 
cant and Mr J.A. Smith on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That Dowland Farriss Pty Ltd trading as 
"Australian Affair" is exempted from the 
provisions of Order No. 130 of 1985 of the 20th day 
of December 1985 and varying the provisions of the 
"Shop and Warehouse (Wholesale and Retail 
Establishments) State" Award No. 32 of 1976 as 
varied until the 1st day of September 1986. 

Dated at Perth this 10th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/37 of 1986. 

Between Campbells' Janitor Supplies Pty Ltd, Applicant 
and Shop, Distributive and Allied Employees' 
Association of Western Australia, Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/72 of 1986. 

Between J.R. And J.D. Jenkins trading as "Green- 
fingers Florist and Garden Centre", Applicant and 
Shop, Distributive and Allied Employees' 
Association of Western Australia, Respondent. 

Order. 
HAVING heard Mr J.R. Jenkins on behalf of the appli- 
cant and Mr J.A. Smith on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That J.R. and J.D. Jenkins trading as "Green- 
fingers Florist and Garden Centre" is exempted 
from the provisions of Order No. 130 of 1985 of the 
20th day of December 1985 and varying the provi- 
sions of the "Shop and Warehouse (Wholesale and 
Retail Establishments) State" Award No. 32 of 1976 
as varied until the 1st day of September 1986. 

Dated at Perth this 10th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/105 of 1986. 

Between Durbo Pty Ltd trading as "Master Decor", 
Applicant and Shop, Distributive and Allied 
Employees' Association of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr H. Bannasch on behalf of the appli- 
cant and Mr J.A. Smith on behalf of the respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That Durbo Pty Ltd trading as "Master Decor" is 
exempted from the provisions of Order No. 130 of 
1985 of the 20th day of December 1985 and varying 
the provisions of the "Shop and Warehouse 
(Wholesale and Retail Establishments) State" 
Award No. 32 of 1976 as varied. 

Dated at Perth this 10th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Order. 
HAVING heard Mr M. Campbell on behalf of the appli- 
cant and Mr J.A. Smith on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That Campbell's Janitor Supphes Pty Ltd is 
exempted from the provisions of Order No. 130 of 
1985 of the 20th day of December 1985 and varying 
the provisions of the "Shop and Warehouse 
(Wholesale and Retail Establishments) State" 
Award No. 32 of 1976 as varied until the 1st day of 
September 1986. 

Dated at Perth this 10th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 10/112, 142 of 1986. 

Between Mirrabooka Supa Valu — KGK Holdings 
trading as: The Scripture Union Book Shop — The 
Scripture Union of Western Australia (Incorporated) 
trading as:, Applicants and Shop, Distributive and Allied 
Employees' Association of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr J. Greer on behalf of KGK Holdings 
trading as "Mirrabooka Supa Valu" and Mr R.H. 
Gifford on behalf of the Scripture Union of Western 
Australia (Incorporated) trading as "The Scripute Union 
Book Shop" and Mr J.A. Smith on behalf of the 
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respondent, the Gommission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the abovementioned applicants are 
exempted from the provisions of Order No. 130 of 
1985 of the 20th day of December 1985 varying the 
provisions of the "Shop and Warehouse (Wholesale 
and Retail Establishments) State" Award No. 32 of 
1976 as varied until the 1st day of September 1986. 

Dated at Perth this 11th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/160 of 1986. 

Between N.W. Dellow trading as "Arcade Photo- 
graphic", Applicant and Shop, Distributive and 
Allied Employees' Association of Western 
Australia, Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the appli- 
cant and Mr J.A. Smith on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That N.W. Dellow trading as "Arcade Photo- 
graphic" is exempted from the provisions of Order 
No. 130 of 1985 of the 20th day of December 1985 
and varying the provisions of the "Shop and Ware- 
house (Wholesale and Retail Establishments) State" 
Award No. 32 of 1976 as varied. 

Dated at Perth this 11th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/3 and others of 1986. 

Between H.D. and C.J. Flick trading as "Albany Fruit 
Market" and Others, Applicants and Shop, 
Distributive and Allied Employees Association of 
Western Australia, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 30th day of June 1986. 

Mr R.H. Gifford on behalf of some Applicants. 
Other Applicants presented written submissions. 
Mr J.A. Smith on behalf of the Respondent. 

Reasons for Decision — Part II. 
THE COMMISSIONER: These reasons for decision 
relate to applications by employers situated outside of 
the Metropolitan area, other than employers represented 
by the Pharmacy Guild of Australia, Western Australian 
Branch. 

No. GF 10/3 of 1986 — H.D. and C.J. Flick trading as 
"Albany Fruit Market". 
Mr R.H. Gifford on behalf of the applicant. 

The applicant's objection to a reduction in the 
ordinary weekly hours of work for employees under the 
"Shop Assistants" Award were first put to the 
Commission in the award variation proceedings on the 
26th day of November 1985. 

That objection was accompanied by a submission on 
its behalf that it saw "no need for any submission to be 
directed to the Commission to the question of cost offset 

provisions or method of implementation or anything of 
that nature" (Transcript Notes of Proceedings p. 75). 

The Commission observed that the applicant could if it 
wished apply for an exemption from the award 
provisions when applications were so called. The appli- 
cant did respond to such invitation and re-iterates its 
objections in principle to the reduction in hours effected 
by the 1985 variation Order particularly in today's harsh 
economic climate. 

It also expressed its lack of confidence, in the 
Commission and arbitral authorities generally, to do 
other than rubber stamp agreements between the Federal 
Government and the trade union movement generally. 

The applicant operates its business seven days a week 
and employs two full-time employees and casual junior 
employees as required. 

Over the last six months the applicant has had to 
reduce the number of casual employees utilised and 
require members of its family to make a bigger 
contribution to the running of the business. This, in spite 
of a constant turnover in merchandise but occasioned by 
a need to contain the costs of operation. 

The applicant chose not to place its financial viability 
under scrutiny by the Commission on the grounds that 
such would not necessarily provide a true appreciation of 
the contribution made by the family members. 

For its casual employees, the most numerous of its 
employees, the introduction of the 38-hour week 
provisions will impose no increased cost upon the 
applicant's business until 1987. The immediate impact 
will be the replacement of four hours lost work by its full- 
time employees. 

I do not see that this employer is in any different or 
more difficult position than other employers and the 
application for exemption will not be allowed. 

In passing an examination of the background of this 
application drew my attention to matters before the 
Commission last year which I had previously not been 
aware of and I make comment upon those matters at the 
conclusion of this part of my reasons for decision. 

No. GF 10/12of 1986 — W.M. Barry trading as "Bazaar 
Deli". 
Mr R.H. Gifford on behalf of the applicant. 

The applicant's prime submission was entered in 
writing and explains that the nature of the business is that 
of a delicatessen which trades seven days a week. 

With the exception of the manageress the employees 
are casual employees. 

It considers that as a number of its lines are fixed price 
items and some of its potential customers are on social 
security benefits, increased prices are not the answer to 
increased costs arising from time to time from award 
variations. 

The only answer to that situation it is submitted is to 
reduce the hours of work of its employees. 

As the effect of the 38-hour week Order will not effect 
the applicant's casual employees until March 1987 and 
having regard to the range of alternatives open to small 
employers of this nature to implement the 38-hour week 
for its only full-time employee, and the lack of detailed 
information on financial performance I will not allow the 
application. 

This application is included in this part of my reasons 
for decision by virtue of its association with other enter- 
prises conducted by the applicant in Port Hedland. 

No. GF 10/74 of 1986 — Hedland Newsagency and 
Delicatessen Pty Ltd. 
Mr R.H. Gifford on behalf of the applicant. 

The main submission by the applicant was entered in 
writing and reveals the same manning structure as its 
operation in Matter No. GF 10/12 of 1986 and the same 
reasons for exemption. 
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For the reasons recorded for that application, this 
application will not be allowed. 

No. GF10/149 of 1986 — W.M. and O.G. Barry trading 
as "South Hedland Newsagency". 

The applicant entered extensive written submissions in 
support of this application. 

In its newsagency business the applicant employs three 
full-time employees and three casual employees. Its three 
full-time employees were previously employed on a 
casual basis but that status was changed at their request. 

It is the applicant's submission that: many of the items 
it retails are fixed in price not permitting an increase to 
meet increased costs which must reduce its profitability. 

* By comparison with retailers in Perth the 
applicant's business is subject to: 

Freight Costs 
District Allowances for its employees 
Lesser density of customers 
Air conditioning costs 
Lack of experienced staff 

* Like all other employers, the business is subject 
to additional artificial costs such as the annual 
leave loading of 17.5 per cent and more are 
likely such as redundancy payments and super- 
annuation levies. 

* Its Profit and Loss Accounts for the past three 
complete financial years show a decline in 
operating profit, 1983 compared to 1985, due 
primarily to increases in wages and salaries. 

The applicant's situation is not different from that of 
other employers operating in the North West of the State 
when it comes to the additional costs it must incur in 
running a business and to that extent I do not consider 
those "on costs" distinguish the applicant from other 
such employees in that area of the state and to whom the 
provisions of the 38-hour week Order already apply. 

The other costs to which the applicant refers, existing 
and possible are also applicable and will be applicable to 
all other employers and again cannot be considered as 
perculiar to the applicants situation. The applicant's 
financial performance has slipped but it is still a viable 
operation and given the alternative methods of 
implementing the 38-hour week provisions for its full- 
time employees it may be able to minimise the impact of 
those provisions. 

Overall I do not consider that the applicant will be 
affected by the operations of the 38-hour week 
provisions to the extent that justifies an exemption from 
those provisions and the application will not be allowed. 

No. GF 10/28 of 1986 — W.A. and O.M. Underwood 
trading as "Blackwood Supamart". 

By a written submission the applicant explained that it 
was catering for a small isolated town which was subject 
to extreme fluctuations in demand between the winter 
and summer months, due to the tourist trade. 

Whilst during the winter months turnover declines to 
cira 25 per cent of that experienced in the summer 
months it employs three full-time senior employees and 
one full-time junior employee all year round as it finds 
that to have experienced reliable staff available during 
the tourist peak it must offer all year round 
employment. 

The effect of the 38-hour week provisions will mean 
the employment of two casual employees with other 
replacement cover being provided by the proprietors 
which is already of considerable degree. 

In essence the difficulties will be additional wages 
costs, exacerbated by difficulties in obtaining suitable 
staff and the peaks and troughs of a tourist trade. 

This is a situation which cannot be lightly cast aside in 
isolation but I find that I am unable to discern a difficulty 
which is singular to the applicant vis a vis the wide range 
of employers subject to the award and many of whom 
could well be in similar situations. 

I do not see that I can make an exception for this 
applicant and will therefore not allow the application. 

Nos. GF 10/31, 55, 71 and 109 of 1986 — P.J. and M.E. 
Fitzgerald trading as "Bluff Point Fruit Market", 
"Durlacher Fruit Market", "Great Northern Traders" 
and "Mid West Potato Supplier". 
Mr R.H. Gifford on behalf of the applicant. 

The applicant firstly relies on the ground that the 
viability of its business does not allow for the additional 
costs which will result from the replacement of hours of 
work lost by its full-time employees as a result of the 
implementation of the 38-hour week Order. 

Nor are the proprietors having regard to their present 
contribution to operating the business able to make 
further contributions as replacements for those lost 
hours. 

The applicant employs 13 full-time employees and 
some 10 part-time or casual employees in two of its 
operations and trades Monday to Saturday in its main 
store and seven days a week in the others. 

The question of financial difficulty was not pursued in 
detail, the applicant relying on the prime submissions 
that the return of the proprietors has remained static for 
some years due to the need to meet increased competition 
and maintain the same standards of quality. The 
increased costs of additional casual employees will 
further erode that return. 

I do not consider that the applicant has shown that the 
implementation of the 38-hour week Order will have a 
detrimental effect on its business in specific terms and I 
will not allow application. 

No. GF 10/35 of 1986 — Bob and Lyn Investments Pty 
Ltd as trustee for Bob and Lyn King Family Trust trading 
as "Bunbury Forum Jewellers". 

This applicant responded to the Commission's invita- 
tion for further information by providing details of its 
staff numbers and hours of trading. However, no 
additional information was supplied in support of its 
application for exemption and I am therefore unable to 
consider it in depth and for that reason it must be 
disallowed. 

Nos. GF 10/79 and 173 of 1986 — G. and H. Burcher 
trading as "Ivory Fashions" and "Wombat Lodge". 
Mr R.H. Gifford on behalf of the applicant. 

In this matter in addition to its agent's submissions the 
applicant entered a detailed written submission in 
support of its application for exemption from the pro- 
visions of the 38-hour week Order. 

The two businesses operated by the applicant are 
adjacent each to the other and in which the applicant, 
husband and wife both work. 

The applicant employs two full-time employees and 
casual employees as required. It is submitted that the 
hours of work lost by the implementation of the 38-hour 
week cannot be replaced by additional hours from the 
proprietors and will in fact involve overtime hours by the 
existing employees to provide the coverage of trading 
hours dictated by the pressure from various authorities 
for retailers to cater for the demands of the tourist trade. 

That situation it is submitted can only result in 
increased costs, in a situation where extended hours of 
trading for the purpose of the tourist trade produce little 
return in excess of costs and increased prices would be 
counter productive to encouraging tourist patronage. 

The cost offsets available as a result of the 38-hour 
week Order were detailed and analysed to demonstrate 
that they were of no value whatsoever. 

It is anticipated by the applicant that the practical 
effects of implementing the 38-hour week Order will be 
to open later each morning. 
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The applicant submitted and the evidence is clear that 
it runs a very efficient and well presented business, 
indicating that it is unlikely that there is room for any 
further cost economies. 

It is not suggested that the business is not operating at 
a profit, despite figures which indicated a decline in 
turnover in money terms since 1981-82 but it is 
considered that the level of return vis a vis effort 
expended is only just adequate. 

Finally it was submitted that only circa 20 per cent of 
sales was attributable to the tourist industry, the 
remainder being dependent upon the local economy 
which when subject to fluctuations such as the ups and 
downs of the local meat processing works was far from 
stable. 

The respondent firstly queried the extent to which the 
applicant was required to ' 'bow to the pressure of local 
and other authorities" to extend trading hours to cater 
for the tourist trade. 

It then took issue with the relatively small sample 
submitted by the applicant of the results of those 
extended hours on Saturdays. 

On the question of the state of the local economy the 
respondent pointed out that the applicant would still be 
in relatively the same position with other employers 
before and after the implementation of the 38-hour week 
provisions and the impact would be similar for all. 

In summary it submitted that the applicant is 
operating efficiently to its credit but its position could 
not be distinguished from other employers who or which 
were applying the 38-hour week provisions. 

I come to that same conclusion despite the applicant's 
well presented plea for relief and I will not allow the 
application. 

No. GF 10/86 of 1986 — Y.I..R. Myles trading as 
"Keamy and Co". 
Mr R.H. Gifford on behalf of the applicant. 

The applicant operates a general drapery cum clothing 
and manchester store in the northern wheat belt. 

Seven full-time employees and two casual employees 
are employed. The full-time employees (previously eight) 
were once all senior employees but to effect cost saving 
that complement now contains junior employees, a 
predicted continuing trend. 

The prognosis is for a static demand in a situation 
where the applicant's financial advisers contend that the 
ratio of wages costs to turnover of the business is too 
high and the ideal situation will be to further reduce 
labour costs. Such a move could involve a decline in the 
level of service or a greater contribution in terms of time 
from the applicant, already regarded as 100 per cent. 

The offsets accompanying the implementation of the 
38-hour week provisions are regarded by the applicant as 
insufficient. I was not asked to analyse the applicants 
financial performance. 

I feel as the respondent submitted that the applicant 
may not have applied itself to the alternative methods of 
implementing the 38-hour week having regard to its 
trading pattern day to day but in any event I do not see in 
this case any demonstration of a particular difficulty 
which would justify an exemption from the provisions of 
the 38-hour week Order and the application will not be 
allowed. 

No. GF 10/89 of 1986 — L.S., M.L. and C.A. Wilson 
trading as "Kalgoorlie News". 

The applicant is new to this newsagency business 
having purchased it in January this year and for that 
reason is unable to supply details of any substantial 
period of financial performance. 

It employs three full-time employees and one part-time 
employee but considered that is excessive to the extent of 
one full-time employee. 

However, in the hope that the business can be built up 
in time that situation is tolerated but the implementation 
of the 38-hour week provisions will cause that excess to 
be dropped off. 

In the event that the application is approved the 
38-hour week will be implemented at a time to be deter- 
mined by the Commission. 

The Commission has in respect of one metropolitan 
employer agreed to such a course of action but there in 
the full knowledge of that employers financial status, 
which was drastic to say the least. In this case 1 do not 
have the advantage of that information. In any case the 
options available to a small employer such as this seem 
flexible enough in my view to allow the implementation 
of the 38-hour week with minimal impact. The 
application will not be allowed. 

No. GF 10/91 of 1986 — L.C. and H. Blyth trading as 
"Len C. Blyth". 

This applicant conducts a retail butcher shop and 
applies for an exemption on the grounds that a loss of 
two hours each week for each of its three employees 
would incur additional costs by way of overtime, leading 
in turn to an increase in prices. It asserts that its 
employees are quite content with the present work 
situation. 

Whilst this applicant responded to the Commission's 
request for additional information and completed that 
part of the questionnaire clearly headed "Shop and 
Warehouse (Wholesale and Retail Establishments) 
State" Award, I share the respondent's view that the 
applicant's three recorded full-time employees could well 
be "Shop Butchers" employed under the appropriate 
meat industry award and in which case its application for 
exemption is unnecessary. 

Be that as it may upon the information supplied the 
applicant does not qualify in my view for an exemption 
and the application will not be allowed. 

No. GF 10/104 of 1986 — S.R. Court trading as 
"McCays South West Stores". 

The applicant objects in principle to the 38-hour 
ordinary working week and in particular submits that it 
does not have the financial capacity to meet the loss of 
hours that will occur from the reduction to that level of 
ordinary hours of work for its full-time employees. 

The applicant's operations are spread over three south 
west centres and it is considered that there is little or no 
room for increased trading turnover in the light of the 
experience of the last two years in which that turnover 
has been static. 

The answer to the replacement of lost hours of work 
arising from the 38-hour week Order is seen as a greater 
contribution by the partners in the business and which in 
their view is not justified by the return they are presently 
receiving. (It did not provide any details of its financial 
performance.) 

That latter view has been manifested by a decision to 
sell a liquor outlet associated with its largest retail store, 
effective from 30 June 1986. 

The applicants also consider that the offsets in the 
38-hour week Order are inadequate. 

Those general grounds and the absence of specific 
information upon financial performance do not in my 
view support a case of particular difficulty distinguishing 
this applicant from the generality of employers to whom 
the 38-hour week already applies and the application will 
not be allowed. 

No. GF 10/106 of 1986 — S.W. and W.L. McDowell 
trading as "McDowell's Cut Price". 

This applicant entered a written submission explaining 
that it employs two full-time employees and that its 
concern is to have a full complement of staff at peak 
periods such as before and after school hours, when, it 
submits, shop lifting is most prevalent. 
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The applicants work hours substantially in excess of 40 
per week in the business, and do not see that they can 
sustain the burden of v/orking additional hours to cover 
the lost hours of work arising from the implementation 
of the 38-hour week Order. 

Additionally, from the supporting Profit and Loss 
Statement for the year ended 30 June 1985 the business is 
generating a marginal excess of income over expenditure 
which in my view of those figures suggests that the 
business is not viable. 

Whilst I agree with the respondent that a better use can 
be made of the implementation alternatives than those 
proposed by the applicant I take the view that the 
applicant has a particular financial difficulty which 
should be relieved. 

To that end I will exempt the applicant from the 
38-hour week Order until the 1st day of September 1986 
to enable it to assess its situation in the light of its 
financial performance this year and the implementation 
alternatives to which I have referred as being available to 
a small employer of this kind. 

No. GF 10/117 of 1986 — Evington Pty Ltd trading as 
"Mitchells Jewellers". 
Mr R.H. Gifford on behalf of the applicant. 

This applicant opposes the implementation of the 
38-hour week in principle and the submission that it is 
unable financially to replace the hours which will be lost 
by its four full-time employees, no other class of 
employee being presently engaged. 

The applicant is also conscious of the comparative 
position vis a vis its four other employees, subject to the 
provisions of the "Watchmakers and Jewellers" Award 
No. 10 of 1970 as varied which does not provide for a 
38-hour week. 

Its financial advisers also take the view that the 
relationship between the wages cost of the business and 
its turnover are disproportionately high. 

The applicant did not submit any supporting financial 
material. 

I have dealt in my earlier reasons for decision with 
"Objections in Principle'' and "other employees" still 
on a 40 hour week in the same establishment and do not 
repeat those reasons here in rejecting those submissions. 

As to the particular circumstances upon which the 
applicant relies, I am unable in the absence of specific 
material to accept those circumstances and accordingly 
the application will not be allowed. 

No. GF 10/121 of 1986 — Gunrohan Pty Ltd trading as 
"Newman Liquor Store". 

This application was submitted in writing and relates 
to an exemption from the provisions of the "Licensed 
Establishments (Retail and Wholsesale)" Award No. 23 
of 1977 as varied. 

The application is based on the grounds that the imple- 
mentation of the 38-hour week Order (No. 131 of 1985 — 
65 WAIG p. 233) will cause the applicant to "reduce 
staff, roster hours and/or increase prices". 

In the absence of any specific material to support those 
submissions or to enable me to evaluate the applicants 
position within the appropriate parts of the Order I will 
not allow the application. 

No. GF 10/128 of 1986 — O.R. and O.A. Bernardi 
trading as "Bernardi's Store". 

This applicant presented its case by a written 
submission. 

It employs one full-time employee and one casual 
employee who is unable to work any additional hours. 

It was submitted that the two hours of work lost each 
week by the application of the 38-hour week Order can 
only be met by additional input from the proprietors. 

Those submissions do not in my view constitute 
sufficient grounds for the application to be granted and it 
will not be allowed. 

No. GF 10/133 of 1986 — CNP Holdings Pty Ltd trustee 
for CNP Unit Trust trading as "R. Bell and Co". 

The applicant entered a very detailed written 
submission in support of its application. 

Its general and opening submissions were a 
commentary upon the extent to which improvements in 
wages and conditions for employees approved or 
awarded by Industrial Tribunals over the years have 
imposed increased burdens upon small businesses, 
leading ultimately it was forecast to a complete divesting 
of employees particularly in the present perilous state of 
the economy. 

The applicant also expressed its (and often expressed 
by many others) views upon Australia's lack of inter- 
national competitiveness due to the constant campaigns 
by the trade union movement to obtain a greater share of 
the country's economic cake to the detriment of other 
sectors of the community which contribute to that cake. 

The small businesses it was submitted, whilst employ- 
ing the majority of employees were being eroded by the 
economies of scale available to large employers. 

In particular the applicant calculated that the impact 
upon its operations of the 38-hour week Order will be to 
increase its operating expenses by $3 200 per annum, a 
cost which the applicant considers cannot be passed on to 
customers in increased prices. 

The alternatives are seen as: 
(a) Reduced hours of trading 
(b) A reduction in customer service 
(c) A reduction in the number of employees. 

The applicant demonstrated that compared with 1978 
its present wages bill as a proportion of its total operating 
expenditure, despite a reduction in the number of 
persons employed, of 13 per cent, was basically the same. 

It submitted however, that its nett profit as a 
percentage of capital outlayed for the same two datum 
points was drastically lower, and out of step with returns 
which could be obtained in the general money market. 

My analysis of the applicant's financial records 
confirms some of those assertions but I also discern other 
increases in the last financial year not attributable to 
labour costs and which account for a large part of the 
discrepancy with the datum point year in terms of 
financial performance in absolute terms. 

Additionally the applicant appears to have over recent 
years, directed a large part of its income to another 
source, quite out of proportion to the usual costs in that 
source. 

All in all I do not from my analysis of the applicant's 
submissions consider that it can be distinguished from 
other employers having regard to its particular circum- 
stances and the application will not be allowed. 
No. GF 10/134 of 1986 — R. and E. Finn Pty Ltd. 

The applicant explained in its written submission that 
it operates two retail outlets, both foodmarkets and 
combined with one of those is a liquor store. 

It employs a total of 23 full-time employees and 24 
junior casual employees on Saturday mornings. 

Its application is based upon its unawareness of the 
award variation proceedings and the resultant cost of 
implementing the 38-hour week provisions which it 
estimates at $13.40 per week for each full-time employee 
or an additional five per cent cost on wages which will 
result in reductions in staff of five full-time employees 
and increased prices. 

As the respondent correctly points out in its written 
reply the option of one day off every four weeks is not 
dependent upon the agreement of all employees but on 
an individual basis, although experience has shown me, 
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in the metropolitan area at least that few if any such 
individual decisions have been taken or tolerated by 
fellow employees. 

However, it appears that the applicant has already 
effected its own cost savings and in the absence of any 
other singular difficulties the application will not be 
allowed. 

No. GF 10/143 of 1986 — B. Peaker and M. Yates 
trading as "Sea Furn". 

This application was supported by a written 
submission which sets out that it employs four full-time 
employees andis in a difficult financial state. 

However, in the absence of material to support that 
submission I am unable to conclude that the particular 
circumstances of this case justify an exemption from the 
38-hour week Order and the application will not be 
allowed. 

No. GF 10/153 of 1986 — I. Stuart trading as "Stuart's 
Menswear". 
Mr R.H. Gifford on behalf of the applicant. 

The applicant relies in support of its application upon 
the general ground of an objection in principle to the 
implementation of the 38-hour week and the fact that the 
hours of work lost as a result thereof by its two full-time 
junior employees willhave to be made up by the 
proprietors of the business and its financial capacity does 
not allow for any other alternatives. 

It did not present any details of its financial 
performance or status. 

I do not see that the applicants have demonstrated any 
particular difficulty which distinguishes them from the 
generality of small employers to whom the 38-hour week 
Order already applies and the application will not be 
allowed. 

Generally. 
Earlier in these reasons for decision, No. GF 10/3 of 

1986,1 referred to a situation which I had encountered in 
reading part of the transcript notes of proceedings of the 
award variations in 1985 relating to a member of one of 
the major employer organisations represented in those 
proceedings. 

The Commission at page 75 of those transcript notes 
of proceedings said inter alia: 

It has been the practice of the commission in the 
past, with awards of this nature — that is major 
awards which have far-reaching common rule effect 
— that employers bound by the award who are not 
members of the consenting organisations shoidd 
have the opportunity of making application to the 
commission for an order for them to be excluded 
from the provisions of the award, so far as those 
provisions relate to reduced hours of work . . . 

It is my intention to make the same provision 
available to persons bound by these two awards so 
that, after an order has issued, notice will appear in 
the newspaper giving persons who are bound by the 
awards the opportunity to make application to seek 
exemption. That, of course, will not apply to those 
organisations which have consented. 

(My emphasis.) 
Thus it appears to be the case that many of the 

applications with which I have dealt were lodged by 
employers members of at least one of the major organisa- 
tions parties to those proceedings and which on my 
reading of the extract from the transcript notes of 
proceedings just referred to should not have been so 
lodged. 

It may be that the Commission's declared intention in 
the transcript notes of proceedings changed somewhere 
along the way before the matter was finalised but in any 
event at this final stage of proceedings I do no more than 
draw my views to the attention of the parties and for the 
record. 

Conclusion. 
Orders have been issued to reflect the decisions recited 

in these reasons for decision. Having regard to the time 
span over which these proceedings have been spread I 
have decided to limit the liability of the applicants in 
these reasons for decision for wage adjustments to 
employees held in abeyance pending the determination 
of the applications to the same length of time as appli- 
cants in the "Metropolitan" area and the Orders issued 
in determination of the applications dealt with herein so 
provide. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/3 of 1986 and others. 

Between H.D. and C.J. Flick trading as "Albany Fruit 
Market" and Others, Applicants and Shop, 
Distributive and Allied Employees' Association of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of some of 
the applicants and having read and considered the 
written submissions of other applicants and having heard 
Mr J.A. Smith on behalf of the respondent the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the applications designated in the schedule 
marked "F" and annexed hereto be dismissed. 

Provided that notwithstanding the provisions of 
Interlocutory Order No. GF 10/A of 1986 issued by 
the Commission on the 24th day of April 1986, the 
applicant employers designated in that schedule are 
further exempted from the 38-hour week provisions 
of Order No. 130 of 1985 varying the "Shop and 
Warehouse (Wholesale and Retail Establishments) 
State" Award No. 32 of 1976 until the 23rd day of 
March 1986. 

For each week of 40 hours worked after the 23 rd 
day of March 1986 until the date of this Order those 
applicant employers shall make a payment to each 
employee who worked such week(s) of 40 hours and 
to whom the aforesaid award applies, an amount 
equal to two hours wages at the ordinary rate of 
wage. 

Dated at Perth this 30th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule "F". 
No. GF 10/3 of 1986: "Albany Fruit Market" — H.D. 

and C.J. Flick trading as 
No. GF 10/12 of 1986: "Bazaar Deli" — W.M. Barry 

trading as 
No. GF 10/28 of 1986: "Blackwood Supamart" — 

W.A. and O.M. Underwood trading as 
No. GF 10/31 of 1986: "Bluff Point Fruit Market" — 

P.J. and M.E. Fitzgerald trading as 
No. GF 10/35 of 1986: "Bunbury Forum Jewellers" 

— Bob and Lyn Investments Pty Ltd as Trustee for Bob 
and Lyn King Family Trust trading as 

No. GF 10/55 of 1986: "Durlacher Fruit Market" — 
P.J. and M.E. Fitzgerald trading as 

No. GF 10/71 of 1986: "Great Northern Traders" — 
P.J. and M.E. Fitzgerald trading as 

No. GF 10/74 of 1986: Hedland Newsagency and 
Delicatessen Pty Ltd. 

No. GF 10/79 of 1986: "Ivory Fashions" — G. and H. 
Burcher trading as 



66 W.A.I,G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

No. GF 10/86 of 1986: "Keamy and Co" — Y.L.R. 
Myles trading as 

No. GF 10/89of 1986: "Kalgoorlie News" L.S., M.L. 
and C.A. Wilson trading as 

No. GF 10/91 of 1986: "Len C. Blyth" — L.C. and H. 
Blyth trading as 

No. GF 10/104 of 1986: "McCays South West Stores" 
— S.R. Court trading as 

No. GF 10/109 of 1986: "Mid West Potato Supplier" 
— P.J. and M.E. Fitzgerald trading as 

No. GF 10/117 of 1986: "Mitchell's Jewellers" — 
Evington Pty Ltd trading as 

No. GF 10/128 of 1986: "Bernardi's Store" — O.R. 
and O.A. Bernard! trading as 

No. GF 10/133 of 1986: "R. Bell and Co" — CNP 
Holdings Pty Ltd trustee for CNP Unit Trust trading as 

No. GF 10/134 of 1986: R.E. Finn Pty Ltd 
No. GF 10/143 of 1986: "Sea Furn" — B. Peaker and 

M. Yates trading as 
No. GF 10/149 of 1986: "South Hedland News- 

agency" — W.M. and O.G. Barry trading as 
No. GF 10/153 of 1986: "Stuart's Menswear" — I. 

Stuart trading as 
No. GF 10/173 of 1986: "Wombat Lodge" — G. and 

H. Burcher trading as 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/106 of 1986. 

Between S.W. and W.L. McDowell trading as 
"McDowell's Cut Price", Applicant and Shop, 
Distributive and Allied Employees' Association of 
Western Australia, Respondent. 

Order. 
HAVING read and considered the applicant's written 
submission and the respondent's written response 
thereto the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That S.W. and W.L. McDowell trading as 
"McDowell's Cut Price" be exempted from the 
provisions of Order No. 130 of 1985 of the 20th day 
of December 1985 varying the provisions of the 
"Shop and Warehouse (Wholesale and Retail 
Establishments) State" Award No. 32 of 1976 as 
varied until the 1st day of September 1986. 

Dated at Perth this 30th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/121 of 1986. 

Between Gunrohan Pty Ltd trading as "Newman Liquor 
Store", Applicant and Shop, Distributive and 
Allied Employees' Association of Western 
Australia, Respondent. 

Order. 
HAVING read and considered the written submissions 
of the applicant and having heard Mr J.A. Smith on 
behalf of the respondent, the Commission, pursuant to 
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the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders: 

That the application be dismissed. 
Provided that notwithstanding the provisions of 

Interlocutory Order No. GF 10/A of 1986 issued by 
the Commission on the 24th day of April 1986, the 
applicant employer is further exempted from the 
38-hour week provisions of Order No. 131 of 1985 
varying the "Licensed Establishments (Retail and 
Wholesale)" Award No. 23 of 1977 as varied until 
the 23rd day of March 1986. 

For each week of 40 hours worked after the 23 rd 
day of March 1986 until the date of this Order the 
applicant employer shall make a payment to each 
employee who worked such week(s) of 40 hours and 
to whom the aforesaid award applies, an amount 
equal to two hours' wages at the ordinary rate of 
wage. 

Dated at Perth this 30th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/39 and others of 1986. 

Between A.F. Taylor trading as "Carine Glades 
Pharmacy" and Others, Applicants and Shop, 
Distributive and Allied Employees' Association of 
Western Australia, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 21st day of July 1986. 

Mr D.G. Thomas on behalf of applicants members of 
the Pharmacy Guild of Australia, Western Australian 
Branch. 

Mr J.A. Smith on behalf of the respondent. 

Reasons for Decision — Part III. 
THE COMMISSIONER: In my reasons for decision, 
Part I of the 20th day of June 1986 I explained that: 

These reasons for decision relate to all of the 
individual applications from employers in the 
Metropolitan area, for exemption from the 38-hour 
week provisions of the "Shop and Warehouse 
(Wholesale and Retail Establishments) State" 
Award No. 32 of 1976 as varied. 

Parts II and III of the reasons for decision which 
will follow separately relate to the applications 
entered by employers situated outside of the Metro- 
politan area and those engaged in the Retail 
Pharmacy industry. 

(Roneod Decision p. 51.) 
My reasons for decision, Part II was issued on the 30th 

day of June 1986 and these reasons for decision 
constitute Part III — Employers engaged in the Retail 
Pharmacy Industry. 

Twenty three individual employers in that industry 
applied for an exemption from the 38-hour week 
provisions of the award and the Pharmacy Guild of 
Australia, Western Australian Branch (the Guild) 
entered an application "in respect to Retail Pharmacies 
in Western Australia". 

Notices of hearing were issued to each of those 
individual employers according to their place on the 
alphabetical list of the total 179 employers in various 
retail and wholesale outlets who or which had sought an 
exemption from the 38-hour week provisions of the 
"Shop and Warehouse (Wholesale and Retail Establish- 
ments) State" Award No. 32 of 1976 as varied. 

As a result of those notices of hearing which covered 
the month of March one employer in the retail pharmacy 
industry withdrew his application for exemption and 
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most others advised us that they could not attend the 
hearings as they were unable to leave their pharmacies 
without replacement by a qualified pharmacist and the 
period of notice did not allow them time to arrange that. 
In such cases some applicants entered a written 
submission in support of their application for exemption 
or advised us that their situation would be provided for in 
the submissions to be made by the Guild. 

As I mentioned in my reasons for decision — Part 11 
accepted that course of action and I heard the 
submissions made on behalf of the Guild on the 10th day 
of April 1986. 

It should be noted at the outset that the Pharmacy 
Guild of Australia, Western Australian Branch is a 
registered organisation of employers under the 
Australian Conciliation and Arbitration Act 1904 giving 
it the right to represent all of its members in proceedings 
under that act. 

However, the Guild is not registered as an organisation 
under the Western Australian Industrial Relations Act 
1979 and thus it is not able as a body to make application 
to or represent all of its members before the 
Commission. 

In these proceedings before me the Guild was accepted 
as representing those of its individual members who or 
which had made individual applications for exemption 
and the Guild's submissions are accepted on behalf of 
those employers but it cannot be accepted as representing 
others of its members and who did not make an 
individual application. 

I will make mention of that situation later in these 
reasons for decision. 

The Guild's Case. 
Mr D.G. Thomas on behalf of the Guild presented a 

very detailed and well documented submission in support 
of the applications for exemptions. 

The first thrust of that submission was directed to the 
fact that in other states of Australia, and particularly in 
Victoria and New South Wales shop assistants employed 
in Retail Pharmacies are still subject to an ordinary 
working week of 40 hours. 

Thus as Retail Pharmacies had been distinguished 
from other retail industries in those states with the intro- 
duction of the 38 ordinary hour working week, that 
precedent should be recognised in this State. 

My research of that situation shows that in New South 
Wales "Shop Employees" or shop assistants (not being 
registered pharmacies) employed in pharmacy shops are 
regulated industrially under the provisions of the 
"Pharmacy (State)'' Award of the Industrial 
Commission of New South Wales. That award of 28 
March 1984 applies to: 

Registered pharmacists and Shop assistants 
engaged in or in connection with shops or 
pharmacies as defined by the Pharmacy Act 1964, in 
pharmacy departments or sections carried on or in 
connection with any retail shop . . . 
(NSWIG Vol 232 p. 13.) 

Clause 4.—Ordinary Hours of Work provides: 
The ordinary hours of work of employees shall 

not exceed 40 hours per week to be worked on not 
more than five days . . . 
(NSWIG Vol 232 p. 2.) 

and there is no record of any reduction having been 
effected to those ordinary hours of work, albeit that such 
a reduction was effected in the major retail industries 
award in that state on 20 September 1984 [AILR 359 (10) 
of 1984] by way of an Interim Order. 

Award No. 2 of 1984 General Shops Award of the 
Industrial Relations Commission of Victoria and dated 
the 25th day of September 1984 (Print B840717) imple- 
mented the 38-hour working week in selling goods by 
retail in a shop or elsewhere (certain types of shops and 
this case chemists shops excluded) as from the 1st day of 
May 1984. 

The Chemists Shops Award No. 1 of 1985 (Case No. 
33 of 1985) of the 7th day of May 1985 applies to 
Pharmacists, Pharmacy Students and Pharmacy 
Trainees (Part I — Retail Pharmacies p. 2) and Shop 
Assistants (Part II) not engaged in dispensing or 
compounding medicines, drugs or medicinal prepara- 
tions (p. 10). 

For both classes of employees the maximum number 
of hours that shall constitute an ordinary working week 
without the payment of overtime is 40 (pp. 3 and 10). 

It then becomes a matter of posing the proposition 
that if the ordinary hours of work in this State for 
employees subject to the "Shop and Warehouse (Whole- 
sale and Retail Establishments) State" Award were 
reduced by reason of the fact that it had occurred in the 
New South Wales Award and elsewhere in Australia 
should that reduction apply to employees engaged in 
Retail Pharmacies because it does not apply to employees 
in Retail Pharmacies in New South Wales, Victoria and 
other states? 

The Guild answers that proposition in the negative. 
The respondent takes the view that the award in this State 
is a multi industry award unlike some other states and the 
connection with the New South Wales award is very 
strong as the Commission, in 1985 acknowledged, by 
embracing the reduced hours of work prescribed in that 
award. 

In my view the Guild's primary submission poses a 
dilemma for the parties and the Commission. 

Clearly the Commission in approving the ' 'in principle 
agreement" reached between the major parties to the 
award to reduce the ordinary weekly hours of work from 
40 to 38 was influenced by what had occurred in New 
South Wales and Victoria. 

In its reasons for decision it was said inter alia: 
It is relevant to observe that in general terms the 

claims by the union are well founded to the extent 
that the 38-hour week has applied in this industry in 
New South Wales and Victoria for some time. 
Reference is made to those States because they 
would make up a significant proportion of the 
Australia-wide industry and because the 
counterpart New South Wales award is the basis for 
fixing rates of pay in the award of this Commission. 
On the basis of the principles and on the face of it 
there are good reasons for the awards to be 
amended. In addition it is generally accepted that 
most major groups in Australia have secured a 
38-hour week and that in many cases this reduction 
has been achieved by agreements for offsets which 
go only part way to meeting the cost of the 
reduction. 
(65 WAIG p. 229 at p. 230.) (My emphasis.) 

The further significance of the New South Wales ■ 
award is the reference to it being the basis or nexus for, 
fixing rates of pay in the award in this state and the 
Principles. 

The Commission's Wage Fixing Principles of 1983 (63 . 
WAIG p. 2207) then applicable stated in Principle 5.— 
Standard Hours — subclause (a): 

5.—Standard Hours. 
(a) In dealing with agreements and unopposed 

claims for a reduction in standard hours to 38 per 
week, the cost impact of the shorter week should be 
minimised. Accordingly, the Commission should 
satisfy itself that as much as possible of the required 
cost offset is achieved by changes in work practices. 

Opposed claims should be rejected but this will 
not prevent determination by the Commission of a 
disputed claim where the Commission is satisfied 
that the claim is based on a well-recognised nexus 
with an award or awards of another tribunal. 
(63 WAIG p. 2207 at p. 2211.) (My emphasis.) 
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It would be logical to expect that having regard to the 
different situation existing for shop assistants employed 
in Retail Pharmacies in New South Wales and Victoria 
the hours for shop assistants in retail pharmacies in 
Western Australia would not have varied. 

However, that situation was not placed before the 
Commission in the award variation proceedings in 1985 
and I do not know what the outcome of such a sub- 
mission would have been in the context of those 
proceedings. 

It may have been the case that as the award in this State 
has for some years been compared in general terms with 
the New South Wales award an industry to industry 
comparison was not proper or appropriate. 

Be that as it may, the proceedings before me are not to 
vary the award and I cannot do so. I am limited in these 
proceedings to an examination of the circumstances of 
particular employers to ascertain whether or not the 
application of the 38-hour week provisions of the award 
will have a detrimental effect upon their businesses to an 
extent which justifies such individual employer(s) being 
exempted from those provisions. 

The secondary submissions of the Guild were directed 
to that matter in general terms with supporting 
references to statistical material from the "1985 Guild 
Digest" and being a survey of 683 pharmacists 
throughout Australia for the purpose of the professional 
fee setting processes of the Pharmaceutical Benefits 
Tribunal and other sources. 

Those main submissions can be summarised as 
follows: 

* The profitability of pharmacies is declining as a 
percentage of turnover. In the year ending 30 
June 1984, the latest figures available, in 
Western Australia the percentage for 
pharmacies in the Metropolitan area was 0.73 
per cent and, lower than the Australian average 
of 0.84 per cent. 
In country pharmacies in Western Australia the 
percentage was 0.09 per cent. 
Those percentages are to be viewed against the 
total hours the pharmacies were open for 
business and being 56 hours, 52 hours and 49 
hours respectively. 
Over the period 1973 to 1984 the Guilds statisti- 
cal table shows the decline in profitability in 
money terms of the pharmacies responding to 
the survey Australia wide and the effects on 
that profitability of increases in operating 
expenses. 

* The Pharmaceutical Benefit Scheme is a major 
contribution to the financial performance of 
Retail pharmacies and which in the words of 
the Guild: 

Unlike other Retailers it is not possible for 
Pharmacy to increase the cost of goods sold to 
accommodate the increase in staff labour due 
to the fixed pricing of NHS and Repat 
dispensing which cover 90 per cent of dispensed 
items. 

The NHS dispensing is one of the major 
reasons why the economy of the Pharmacy 
Retail industry has been at such a low marginal 
level for many years, thus frequently making it 
impossible for Pharmacists to sell their business 
on retirement in long established practices. 

Some 30 years ago Pharmacies agreed to 
subsidise a small range of life-saving drugs that 
Government would also subsidise to make 
available free to the public. Since that time due 
to Political motivations the Government added 
many thousands of drugs to the list, so much so 
that approximately, as mentioned previously, 
90 per cent of dispensing is in this category. 

Basically the effect of this has been to totally 
undermine the profitability of the dispensing 

area of a Pharmacy due to the forcing upon the 
Pharmacists of acceptance of 50 per cent 
reduction in economic mark-up and similarly 
the professional fee applying. At the same time 
the Government has forced the Pharmaceutical 
manufacturers to accept uneconomic prices for 
their products, this resulting in drastic 
reduction in Australia's manufacture and 
research and overseas establishment of research 
and manufacturing facilities in Australia and 
loss of estimated 30 000 existing jobs. 

The effect on Retail Pharmacy of this being 
that normal mark-up accorded to the rest of the 
Retail industry has been drastically reduced in 
Pharmacy, particularly when taking into 
account that current drug costs have been 
estimated to be 60 per cent below world 
average. 

Simply stated the effect of this Government 
action has been that whereas normal Retail 
enterprises have received the benefit of 
percentage mark-up on the rising cost of goods 
over the years to meet the rising operation costs 
Pharmacy has suffered as their reduced mark- 
up percentage has also been based on a reduced 
cost. A cutting enclosed from the Health 
Economics Bulletin shows in fact that over the 
10 year period of the graph that whereas other 
items such as clothing, cars, houses etc 
increased in cost from 101 per cent—134 per 
cent Prescription Pharmaceuticals actually 
reduced by seven per cent. 

* For reasons of security and safety to the 
community the manning levels in retail 
pharmacies are different from and higher than 
manning levels in retail stores generally. 
Employees engaged in the calling of "shop 
assistant" in retail pharmacies require and are 
given specialised training because of the nature 
of the items with which they are dealing. 
Consequently replacement of such persons due 
to the implementation of the provisions of the 
38-hour week Order, be it for a short time per 
day, two hours a week or one day per month 
will be very difficult if not impossible due to 
lack of availability of suitably qualified casual 
employees. 
A reduction in working time for shop assistants 
in retail pharmacies exacerbates the manning 
difficulties which currently exist due to the 
average number of hours which such businesses 
are open for trading as referred to earlier in 
these reasons for decision. 

In reply to those submissions the respondent traversed 
the history of coverage of "chemists" shops in the award 
since 1921 and the provisions of the Factories and Shops 
Act as they relate to the opening and closing times of 
such shops, concluding that they did not fall within the 
category of "Exempted Shops" and the calculation of 
overtime is to be made on a daily basis and not a weekly 
basis and the cost saving thereby for the non exempted 
shop. 

Using the applicant's statistical tables the respondent 
calculated that the increased cost arising from the 
implementation of the 38-hour week Order provisions 
would lift the total wages component at the very worst 
from 11.8 per cent to 12.7 per cent, a relatively small 
increase percentage wise in the total overall running 
costs. 

In the absence of specific information upon numbers 
of employees engaged in particular establishments the 
respondent submitted that it was impossible to make 
detailed assessments of the extent to which the "cost 
offsets" available under the 38-hour week Order could 
alleviate the difficulties envisaged by the Guild in 
implementing that Order. 
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In any event it was submitted that such offsets offered 
sufficient flexibility to employers to reduce the impact of 
the 38-hour week Order. 

Upon the question of the impact on retail pharmacies 
of prescriptions dispensed under the "National Health 
Scheme" the respondent pointed out that these, on the 
Guild's statistical material accounted for circa 27.9 per 
cent of total sales leaving the greater majority of sales 
items subject to a discretionary mark up by the employer. 

The Guild in response to the respondents submissions 
on the question of retail pharmacies not being "Exempt 
Shops" for the purpose of the award submitted that 
ideally they should be but if that were the case it would 
require pharmacies to excise non pharmaceutical items 
from the shops and the sale of which items currently 
enable them to "keep their heads above water". 

My Determination. 
The effects of the implementation of the 38-hour week 

Order upon retail pharamacies would in my view, in the 
generality of the material presented by the Guild, impose 
substantial difficulties by way of increased costs and/or 
replacement of working time lost by existing employees. 

Those difficulties, again in the generality distinguish 
retail pharmacies from the generality of other retail 
operations which I have considered in the total proceed- 
ings relating to exemptions from the provisions of that 
Order. 

However, as I mentioned earlier in these reasons for 
decision by reason of the nature of presentation of the 
retail pharmacies case I have not been able, in detail to 
analyse the manning levels of individual pharmacies to 
measure the impact of the Order nor to contemplate the 
extent to which any particular pharmacy by the use of the 
offsets available under the Order or the various methods 
of implementation of the reduced hours of work, can or 
cannot cushion that impact. 

To be consistent with my approach to all other 
applications for exemption, namely an analysis of the 
individual case, I must therefore, in my view, conclude 
that it has not been shown to me that any of the 
employers who made an individual application should be 
exempted from the provisions of the 38-hour week 
Order. 

However, that is not the end of the matter as I consider 
that there is a deal of merit in the Guild's primary 
submission that retail pharmacies in the major Eastern 
States have not been subjected to the reduction in 
working hours applied to other retail establishments in 
those states. 

True it is that it can be argued quite properly that the 
extent to which the 38-hour week proceedings were 
publicly disseminated by the Commission should have 
enabled all interested parties to be aware of and if 
necessary participate in the proceedings and it is now too 
late for the Guild members to say "we didn't know" and 
"we now seek redress". 

However, in view of the matters raised by the Guild 
and which go to the very core on which the Commission 
approved the reduction in ordinary hours of work under 
the award I consider that it would be equitable for the 
matter to be further canvassed as a matter of "Equity, 
good conscience and the substantial merits of the case" 
upon an application by the employers of employees in 
retail pharmacies to vary the provisions of the 38-hour 
week provisions of the award in whatever manner they 
choose to be removed from the operation of those 
provisions. 

In suggesting that course of action I was initially of the 
mind to exempt the present applicant employers from the 
provisions of the 38-hour week Order pending the filing 
and determination of an application to vary the award 
and provide a mechanism to cater for the situation if such 
an application was not made and to overcome the 
possibility that those employers may have to change the 
hours of work of their employees from 40 to 38 and then 
back to 40. 

However, such action would distinguish the applicant 
employers in these proceedings, unjustifiably, from their 
counterparts in the retail pharmacy industry who are 
presently applying the provisions of the 38-hour week 
Order. 

Accordingly I will not tread that path. 
In accordance with my reasons referred to earlier in 

these reasons for decision the applications for exemption 
are all formally determined by an Order of Dismissal. 

That Order has been drawn to reflect what I did in the 
case of the applicant employers situated outside the 
Metropolitan area namely: 

Having regard to the time span over which these 
proceedings have been spread I have decided to limit 
the liability of the applicants in these reasons for 
decision for wage adjustments to employees held in 
abeyance pending the determination of the 
applications to the same length of time as applicants 
in the "Metropolitan" area and the Order issued in 
determination of the applications dealt with herein 
so provides. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 10/39 and others of 1986. 

Between A.F. Taylor trading as "Carine Glades 
Pharmacy" and Others, Applicants and Shop, 
Distributive and Allied Employees Association of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr G.D. Thomas on behalf of appli- 
cants members of the Pharmacy Guild of Australia, 
Western Australian Branch and Mr J.A. Smith on behalf 
of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders: 

That the applications designated in the schedule 
marked "G" and annexed hereto be dismissed. 

Provided that notwithstanding the provisions of 
Interlocutory Order No. GF 10/A of 1986 issued by 
the Commission on the 24th day of April 1986 the 
applicant employers designated in that schedule are 
further exempted from the 38-hour week provisions 
of Order No. 130 of 1985 varying the "Shop and 
Warehouse (Wholesale and Retail Establishments) 
State" Award No. 32 of 1976 until the 13th day of 
April 1986. 

For each week of 40 hours worked after the 13th 
day of April 1986 until the date of this Order those 
applicant employers shall make a payment to each 
employee who worked such week(s) of 40 hours and 
to whom the aforesaid award applies, an amount 
equal to two hours wages at the ordinary rate of 
wage. 

Dated at Perth this 21st day of July 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule "G". 
No. GF 10/39 of 1986: "Carine Glades Pharmacy" — 

A.F. Taylor trading as 
No. GF 10/47 of 1986: "Dalwallinu Pharmacy" — 

T.D. Ridgway trading as 
No. GF 10/68 of 1986: "Gosnells Target Chemist" — 

D.R. Whittle trading as 
No. GF 10/88 of 1986: K. Hawkins 
No. GF 10/75 of 1986: "Hilton Centre Chemists" — 

C.J. Baird trading as 
No. GF 10/83 of 1986: "Kelmscott Village 

Pharmacy" — D.I. Eyres trading as 
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No. GF 10/94 of 1986: "Lighthouse Chemists" 
Cottesloe — I.W. Barron trading as 

No. GF 10/93 of 1986: "Lighthouse Chemists" 
Forrestfield —■ I.W. Barron trading as 

No. GF 10/97 of 1986: "Lighthouse Chemists" 
Gosnells — D.R. Whittle trading as 

No. GF 10/96 of 1986: "Lighthouse Chemists" 
Hamilton Hill — J.M. Large trading as 

No. GF 10/95 of 1986: "Lighthouse Chemists" 
Inglev/ood — G.R. Gascoigne trading as 

No. GF 10/103 of 1986: "Manning Drive-ln 
Pharmacy" — D. Carr trading as 

No. GF 10/108 of 1986: "Midland Target Chemist" 
— G. Fazari trading as 

No. GF 10/114 of 1986: "Mirrabooka Target 
Chemist" — L. Krasenstein trading as 

No. GF 10/113 of 1986: "Mirra-Pharm Health and 
Beauty" — Rill Pty Ltd as trustee for Mirrabooka Savere 
Unit Trust trading as 

No. GF 10/123 of 1986: "Noranda Target Chemist" 
— M.L. Segler trading as 

No. GF 10/130 of 1986: "Phoenix Park Pharmacy" 
— J.A. Cattalini and P. Onesti trading as 

No. GF 10/139 of 1986: "Rosen's Pharmacy" — C.K. 
and M.C. Rosen trading as 

No. GF 10/151 of 1986: "St Andrew's Pharmacy" — 
G.W. McKay trading as 

No. GF 10/146 of 1986: "Steere's Pharmacy" — G. 
Newall trading as 

No. GF 10/167 of 1986: "Wagin Pharmacy" — G.J. 
Flint trading as 

No. GF 10/142 of 1986: "Wally Philippe's Centre 
Point Pharmacy" — W.J. Philippe trading as 

METAL TRADES 
(Metropolitar. Perth Passenger Transport Trust). 

Award No. 1 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 379 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and Metro- 
politan Perth Passenger Transport Trust, 
Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr 3. Walther on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Metal Trades (Metropolitan Perth 
Passenger Transport Trust) Award, Award No. 1 of 
1974 be varied in accordance with the following 
Schedule and that Clause 16.—Overtime, Clause 
20.—Special Rates and Provisions and Clause 27.— 
Rates of Wages, subclause (7) (a) shall have effect 
from the beginning of the first pay period 
commencing on or after the 29th day of July 1986 
and the remainder of Clause 27.—Rates of Wages 
shall have effect from the 1st day of July 1986. 

Dated at Perth this 5th day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 16.—Overtime: Delete subclause (7) of this 

clause and insert in lieu: 
(7) (a) A worker required to work overtime for 

more than two hours, without being notified the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the Trust or 
paid $4.30 for a meal. 

(b) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the Trust shall, unless it has notified the workers 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meals or pay an amount of $3.00 for 
each such second or subsequent meal. 

2. Clause 20.—Special Rates and Provisions: Delete 
subclauses (1), (2), (3), (5) and (6) of this clause and insert 
in lieu: 

(1) Height Money: A worker shall be paid an 
allowance of $1.41 for each day on which he works 
at a height of 15.5 metres or more above the nearest 
horizontal plane. 

(2) Dirt Money: A worker shall be paid an allow- 
ance of 29 cents per hour when engaged on work of 
an unusually dirty nature, where clothes are 
necessarily unduly soiled or damaged, or boots are 
unduly damaged by the nature of the work done. 

(3) A tradesman, not employed as a first-class 
welder who, in addition to his employment as such, 
is also required to do welding, shall be entitled to 
receive 19 cents per day in addition to his ordinary 
rate of pay whilst so engaged. A worker entitled to 
payment under this subclause shall not be entitled to 
claim extra pay for welding under the Higher Duties 
clause of this award. 

(5) Confined Space: A worker shall be paid an 
allowance of 35 cents per hour when, because of the 
dimensions of the compartment or space in which he 
is working, he is required to work in a stooped or 
otherwise cramped position, or without proper 
ventilation. 

(6) An electrician-special class, an electrical fitter 
and/or an armature winder or an electrical installer, 
who holds and in the course of his employment may 
be required to use a current "A" or "B" grade 
licence issued pursuant to the relevant regulation in 
force on the 28th day of February 1978 under the 
Electricity Act 1945, shall be paid an allowance of 
$11.70 per week. 

3. Clause 27.—Rates of Wages: Delete subclauses (1), 
(2), (4), (6) (a) and (7) (a) and insert in lieu:— 

(1) The total wage payable weekly to adult 
employees classified in subclause (2) of this clause 
shall be as follows:— 

On After After Total Wage engage- 1 year 2 years 
per week ment of service of service 

S S S 
Group A    370.70 376.00 380.00 Group B    363.30 368.20 372.40 Group C    358.90 363.70 367.90 
Group D    356.80 361.60 365.70 Group E    349.40 354.30 358.10 Group F    344.00 348.70 352.70 Group G    321.50 326.00 329.50 Group H     309.20 313.20 316.80 Group I    301.00 305.10 308.50 
Group J     297.80 300.60 303.90 
GroupK     290.30 294.20 297.70 
Group L    288.60 292.70 295.90 
Group M    286.70 290.50 293.80 
Group N    284.30 288.10 291.40 Group O    282.10 285.90 289.30 Group P     279.30 283.10 286.00 Group Q    267.70 271.30 274.20 
Classification Group 
Automotive Electric Fitter  F 
Battery Fitter  F 
Blacksmith  F 
Electrical Fitter and/or Armature 

Winder   F 
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Classification 
Electrician — Special Class  
First Class Machinist  
Fitter  
Fitter after 12 months' service in 

diesel injection room — $1.40 per 
week in addition to  

Motor Mechanic  
Welder — Special Class  
Welder — First Class  
Steam Cleaner  

Group 
A 
F 
F 

(4) Leading Hands: A tradesman placed in charge 
of three or more other workers shall, in addition to 
his ordinary rate, be paid: 

Per Week 
$ 

(i) if placed in charge of not less 
than three and not more than 
10 other workers  14.20 

(ii) if placed in charge of more than 
10 and not more than 20 other 
workers   21.80 

(iii) if placed in charge of more than 
20 other workers  28.10 

(6) Minimum Wage: 
(a) Notwithstanding the provisions of this 

clause, no adult worker shall be paid less 
than $206.90 per week as his ordinary rate 
of pay in respect of the ordinary hours of 
work prescribed by this award. 

(7) Tool Allowance: 
(a) Where the Trust does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or apprentice, the Trust 
shall pay a tool allowance of — 

(i) $8.10 per week to such tradesman, 
or 

(ii) in the case of an apprentice a per- 
centage of $8.10, being the percen- 
tage which appears against his year 
of apprenticeship in subclause (3) 
of this clause, 

for the purpose of such tradesman or 
apprentice supplying and maintaining tools 
ordinarily required in the performance of his 
work as a tradesman or apprentice. 

PRINTING (Government Printing Office). 
Award No. 31 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 421 of 1986. 

Between the Government Printer, Applicant and 
Printing and Kindred Industries Union, Western 
Australian Branch, Industrial Union of Workers, 
Respondent. 

Order. 
HAVING heard Ms S. Majewski on behalf of the appli- 
cant and Mr G.T. Bucknall on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Printing (Government Printing Office) 
Award No. 31 of 1975 be varied in accordance with 
the following Schedule and that such variation shall 
have effect for Column "A" as from the beginning 
of the first pay period commencing on or after the 

9th day of May 1986 and with respect to Column 
"B" as from the beginning of the first pay period 
commencing on or after the 1st day of July 1986. 

Dated at Perth this 2nd day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Rates of Wages: Delete subclause (1) and 

insert in lieu:— 
(1) The minimum rates of wages payable to 

workers covered by this Award shall be as 
follows:— 

per week per week 
(la) Printer in Charge — 

Roland 800 335.20 342.90 
(a) Machine Compositor 315.20 322.40 
(b) Printing Machinist (four 

colour) 315.20 322.40 
(c) Railway Ticket Printer 

(present occupant only) 312.50 319.70 
(d) Artist 307.80 314.90 
(e) Camera Operator, Etcher 

or Retoucher 307.80 314.90 
(f) Printing Machinist (two 

colour, Perfector or 
Rotary) 305.90 312.90 

(g) Operator Pad Making 
Machine 305.90 312.90 

(h) Proof Reader or Reviser 304.50 311.50 
(i) Composing Machine 

Mechanic 300.80 307.70 
0) Hand Compositor 300.80 307.70 
(k) Small Offset Operator 299.50 306.40 
0) Platemaker 300.80 307.70 
(m) Paper Ruler 300.80 307.70 
(n) Printing Machinist 300.80 307.70 
(o) Bookbinder 300.80 307.70 
(P) Operator of bookbinding 

or envelope making 
machine 300.80 307.70 

(q) Guillotine Operator 300.80 307.70 
(r) Monotype Caster 300.80 307.70 
(s) Van Driver 270.10 276.30 
(t) Senior Printing Machine 

Room Assistant 262.60 268.60 
(u) Stamp Perforator 

(including stamp issuing) 262.60 268.60 
(v) Storeman/Packer 261.40 267.40 
(w) Printing Machine, or Large 

Folding Machine, Assistant 261.40 267.40 
(x) Rollermaker or Metal 

Worker 261.40 267.40 
(y) Fork Lift Driver 261.40 267.40 
(z) Worker in connection with 

Bookbinding (not being a 
Bookbinder) 257.70 263.60 

(aa) Copy Holder 257.70 263.60 
(ab) General Hand or PaUet 

Truck Operator 255.10 261.00 
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RAILWAY EMPLOYEES'. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 722 of 1986. 

Between Australian Railways Union of Workers Western 
Australian Branch, Applicant and Western 
Australian Government Railways Commission, 
Respondent. 

Order. 
HAVING heard Mr R.C. Wells on behalf of the appli- 
cant and Mr C. Mitsopoulos on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Railway Employees' Award 1969 No. 18 
of 1969 be varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after 28 April 1986 with respect 
to Clause 28 (1) (a), (b), (2) (a), (b) and (4); 1 July 
1986 with respect to Clause 28 (3) and (5), Clause 30 
(1) (c), (d), (e) and (2) and Clause 31 (1) to (18) and 
the remainder of Clause 38; and 1 August 1986 with 
respect to Clause 31 (20) (a) (i). 

Dated at Perth this 8th day of August 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 28.—Away from Home and Meal 

Allowances: Delete this clause and insert in lieu: 
28.—Away from Home and Meal Allowances. 
(1) The following allowances shall be granted to 

Mobile Train Despatchers, Guards, Goods Porters 
on trains, Motor Bus Drivers, Motor Bus 
Conductors, Motor Truck Drivers and Motor Truck 
Drivers' Assistants (country runs only), Conductors 
and Ticket Examiners who are booked off or 
temporarily lodging away from their home 
stations — 

(a) For the first 30 hours or part thereof, the 
sum of $17.04 where attended and $18.40 
where unattended barracks are provided 
and $21.13 where there are no barracks. 

(b) After the first 30 hours and up to seven 
days, the sum of 78 cents per hour and 
thereafter 66 cents per hour: Provided that 
the reduction from 78 cents to 66 cents 
shall be made only in cases where the 
worker shall be stationed for over seven 
days in one place; Provided that a 
deduction of $5.52 per day or night with a 
maximum of $27.60 per week shall be 
made where attended barracks are pro- 
vided and a deduction of $2.76 per day or 
night with a maximum of $13.80 per week 
shall be made where unattended barracks 
are provided. No such deduction shall be 
made if the worker returns to his home 
station within 44 hours. 

(c) The allowance shall be calculated from the 
time of booking on to the time of booking 
off at home station. 

(d) In addition to the allowances provided for 
in paragraphs (a) and (b) hereof, a worker 
booked off or temporarily lodging in a 
district carrying a district allowance shall 
be granted such allowance or, if already in 
receipt of a district allowance, shall be 

50051—3 

granted the difference between such allow- 
ance and any higher allowance applicable 
to the district in which he is booked off or 
lodging; a day's allowance to be granted 
for the first 30 hours or any part thereof, 
and each subsequent 24 hours or part 
thereof; time to be calculated from time of 
departure from home station to time of 
departure from foreign station. The 
district allowance at the place booked off 
or temporarily lodging shall be that 
applicable to a single man. 

(e) Workers shall not be booked off away 
from their home station for two Sundays 
in succession where it can be avoided by 
any reasonable arrangement. 

(2) The following allowances shall be granted to 
workers [other than those specified in subclause (1) 
hereof] temporarily lodging away from their home 
station. 

(a) For the first 24 hours or part thereof, the 
sum of $17.04 where attended and $18.40 
where unattended barracks are used and 
$21.13 where barracks are not used. 

(b) After the first 24 hours and up to seven 
days, the sum of 78 cents per hour, and 
thereafter 66 cents per hour, provided that 
the reduction from 78 cents to 66 cents 
shall be made only in cases where the 
worker shall be stationed for over seven 
days in one place. Provided that after the 
first 24 hours a deduction of $5.52 per day 
or night with a maximum of $27.60 per 
week shall be made where attended 
barracks are provided and a deduction of 
$2.76 per day or night with a maximum of 
$13.80 per week; shall be made where 
unattended barracks are provided. 

(c) The allowance shall be calculated from the 
time of leaving to the time of returning to 
the home station. 

(d) It shall be optional for the workers to use 
the barracks and/or the employer to allow 
them to do so. If used, after the first 24 
hours charges shall be made in accordance 
with the scale in paragraph (b) hereof. 

(e) In addition to the allowances provided for 
in paragraphs (a) and (b) hereof, a worker 
booked off or temporarily lodging in a 
district carrying a district allowance shall 
be granted such allowance, or, if already in 
receipt of a district allowance, shall be 
granted the difference between such allow- 
ance and any higher allowance applicable 
to the district in which he is booked off or 
lodging; a day's allowance to be granted 
for the first 24 hours or any part thereof, 
and each subsequent 24 hours or part 
thereof; time to be calculated from time of 
departure from home station to time of 
departure from foreign station. 
The district allowance at the place booked 
off or temporarily lodging shall be that 
applicable to a single man. 

(3) (a) Any worker other than a worker covered 
by Clause 30.—Allowances and Arrangements for 
Mobile Train Despatchers, Guards and Other 
Specified Workers absent from his home station on 
duty (not being a worker temporarily lodging away 
from his home station) shall be paid $4.30 for his 
second and succeeding meal. 

(b) If such worker in fact incurs expense 
additional to that which he would have incurred at 
his home station in procuring his first meal and 
submits proof satisfactory to the employer of such 
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additional expense, he shall be reimbursed the 
actual additional expense incurred up to a maximum 
of $4.30. 

(4) In lieu of the foregoing allowances, any 
worker camped out for not less than three days 
continuously if supplied with tent or van and 
stretcher, rugs and cooking utensils, shall be granted 
a camping-out allowance of $16.84 per night with a 
maximum of $92.62 per week. A separate van or 
tent shall where possible, be provided for storage of 
departmental gear. 

(5) Where a worker, who is not entitled to 
payment under the foregoing provision of this 
clause, without being notified on the previous day, 
is required to continue working after his usual 
finishing time or his rostered finishing time he shall 
be provided with any meal required or be paid $4.30 
in lieu thereof — 

(a) If he is a worker, other than one in the 
Traffic Section and he is required to so 
work for more than 13A hours or until 
after 1800 hours or 

(b) If he is a worker in the Traffic Section, 
other than one for whom an allowance is 
prescribed in subclause (2) of Clause 30.— 
Allowances and Arrangements for Mobile 
Train Despatchers, Guards and Other 
Specified Workers, and his hours of duty 
have been extended by more than one hour 
beyond a recognised meal period. 

General. 
(6) (a) The employer may in his discretion make 

any allowances in addition to those provided in the 
foregoing subclauses and the Head of the Branch 
shall also have discretion to make any such 
additional allowances as may under the circum- 
stances be justified. 

(b) No away-from-home allowance shall be 
granted to any worker stationed in the suburban 
area in respect of any absence from his home station 
within the suburban area, unless in special circum- 
stances upon the approval of the Commissioner of 
Railways. 

Any dispute arising out of the provision of this 
paragraph may be referred to the Board of 
Reference for determination. 

(c) Workers temporarily transferred for a period 
exceeding three months, but which is not reasonably 
expected to exceed six months (for the purpose of 
meeting seasonal, or exceptional or temporary 
traffic in the Traffic Section), and not moving their 
permanent homes, will be paid a weekly allowance 
(if married) of $14.00 (if single) $7.00 in lieu of 
transfer or lodging allowance to cover the excess 
cost of living away from their homes: Provided that 
should any other lodging allowance become due to a 
worker whilst transferred such allowance, together 
with the allowance provided for in this subclause, 
shall in no case exceed the allowance payable under 
subclause (1) hereof. 

(d) The foregoing allowances will not be paid — 
(i) during any period of absence from duty 

unless such absence is due to sickness of 
the worker, and does not exceed one week; 

(ii) during any period of annual or long service 
leave. 

(e) When a Traffic Section worker in the 
suburban area is required to work at a suburban 
depot or station other than the depot or station at 
which he is stationed the following shah apply — 

(i) for the first week an allowance of 21 cents 
per kilometre in both directions between 
depots or stations will be paid. 

(ii) for periods of more than one week where 
the distance the worker is required to 

travel from his home to the depot or 
station where he is working is greater than 
the distance he is required to travel from 
his home to the depot or station where he is 
usually stationed, he will be paid an allow- 
ance of 35.75 cents per kilometre in both 
directions for extra distance he is required 
to travel, such allowances specified in sub- 
paragraphs (i) and (ii) of this paragraph 
are to be in recognition of the cost and 
time taken for the extra distance to be 
travelled. 

2. Clause 30.—Allowances and Arrangements for 
Mobile Train Despatchers, Guards and Other Specified 
Workers: Delete this clause and insert in lieu: 

30.—Allowances and Arrangements for 
Mobile Train Despatchers, Guards and Other 

Specified Workers. 
(1) The following provisions shall apply to 

Mobile Train Despatchers, Guards, Goods Porters 
on trains, Motor Bus Drivers, Motor Bus 
Conductors and to Motor Truck Drivers and Motor 
Truck Drivers' Assistants (country runs only): 

(a) Any worker rostered for duty and being 
informed that he is not required shall, 
unless he has been notified as provided in 
paragraph (f) of this clause, be paid two 
hours' pay at ordinary rates, but he may be 
called for further duty without any further 
period of rest. 

(b) (i) Any worker except as provided in 
placitum (ii) hereof shall once 
having signed on, be paid not less 
than four hours' pay at the rate 
applicable to the day and no such 
worker booked off at a foreign 
station shall have his rostered time 
for return to his home station put 
back more than once except under 
circumstances beyond the control 
of the employer. 

(ii) In the case of a guard he shall be 
paid two hours' pay at the rate 
applicable to the day if having 
signed on he is informed before 
leaving the starting point of the 
service, which shall include a point 
from which he is to travel as a 
passenger, that he is not required 
further but he may be called upon 
for further duty without any 
further period of rest. 

(c) Any worker attending at a depot with a 
hamper for a trip for which he is booked, 
and which is cancelled, or, who shall have 
received less than two hours' notice of the 
cancellation of a trip requiring a hamper 
shall be allowed $4.30 in respect of such 
hamper. 

(d) Any worker having to proceed on any 
"away-from-home" job with less than 
four hours' notice shall be paid an amount 
of $4.30 in addition to ordinary expenses. 

(e) Any worker notified between 1700 hours 
and 1000 hours of a "book-off" job 
requiring him to come on duty between 
those hours shall receive an allowance of 
$4.30 in addition to ordinary expenses. 
This provision shall also apply to any 
worker notified of a "book-off" job 
between 1700 hours on the day preceding 
the 1000 hours on the day following any 
public holiday on which grocery and 
butchers' shops are closed, if required to 
come on duty between those hours. The 
provision shall also apply to any worker 
required to come on duty on a "book-off" 
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job between 1200 hours Saturday and 1000 
hours Monday, unless the worker is 
notified or word left at his place of 
residence before 1030 hours on the 
Saturday. 

(f) No worker rostered for duty shall be 
entitled to any pay or allowance when 
notice that he is not required has been left 
at his place of residence at least two hours 
before his rostered time. 

(g) Any worker booked off shall come on duty 
at such time as he may be directed before 
leaving the station by the responsible 
person in charge or by the roster posted at 
the station. Except in cases of emergency, 
or unless in special cases by agreement 
between the union and the employer, the 
minimum time a worker shall be off duty 
at home or temporary home station shall 
be 12 hours, and at foreign stations eight 
hours for the first time he is booked off 
after leaving the home or temporary home 
station and 10 hours for every subsequent 
time that he is booked off before returning 
to the home or temporary home station. In 
cases of emergency, unless for good 
reason to the contrary, the worker who has 
been off duty the longest shall be the first 
one to be called on. 
In this paragraph, the word "emergency" 
shall not be construed to cover a mere 
increase of traffic which could have been 
foreseen and might reasonably have been 
provided for without encroaching on the 
12 hour rule. 

(h) When a worker is brought on duty without 
the prescribed period of rest, he shall be 
paid continuous duty as from the time he is 
booked on on the previous shift till 
booking off on the shift for which he had 
less than the stipulated rest period, 
excepting where the time by which the rest 
period falls short of the prescribed time 
does not exceed 60 minutes in which case 
he shall be paid at the rate of double time 
for the time between the actual rest period 
and the minimum period of rest prescribed 
in this Award: Provided that in either case 
he shall be deemed to have been booked 
off duty in so far as the computation of 
away-from-home allowance is concerned. 

(i) At home stations, should a worker not be 
able to ascertain when booking off from 
the responsible person in charge, or from 
the roster, when he will be required for 
further work, he shall be free to assume 
that he will not be required for 12 hours, 
but at the expiration of that time, shall 
make personal inquiries at the depot as to 
when he will be required. If not then 
informed when he will be required, written 
notice shall be left at his place of residence 
at least two hours before he is required to 
go on duty: Provided that if the 12 hours 
expire after 1700 hours and before 0700 
hours he shall not be required to make 
such enquiry until 0800 hours following. 

(j) Where practicable, all workers shall be 
worked on a weekly roster. Where there is 
no weekly roster a roster shall, when 
practicable, be posted daily not later than 
1400 hours except on Saturday, when it 
shall be posted not later than 1200 hours. 
The roster on Saturday shall show both 
Sunday's and Monday's working. 

(2) In respect of a mobile train despatcher, guard 
or a worker booked to assist the guard on a train, 

local shifts shall be rostered where practicable 
showing the time such a worker is to book on and 
off duty and if such shift is extended by not less than 
one hour for any reason caused directly or indirectly 
by any authorised variation in working of either the 
train being worked by such worker, or any other 
train unless such working is varied because of some 
accident, act of God, or any circumstance for which 
neither the employer or any of his servants is 
responsible such workers shall be paid $4.30 meal 
allowance. For the purpose of this subclause a local 
shift which is rostered without showing the finishing 
time shall be deemed to be of a duration of eight 
hours. 

(3) (a) Mobile Train Despatchers, Guards, Goods 
Porters on trains, Ticket Examiners, Motor Bus 
Drivers, Motor Bus Conductors and Motor Truck 
Drivers and Motor Truck Drivers' Assistants 
(country runs only) or any worker acting in the 
classifications referred to who works and/or travels 
to a foreign station other than on temporary 
transfer and there is released from duty and who 
before 12 hours shall have elapsed from such release 
is not required to commence duty preparatory to his 
departure from such foreign station for another 
station at which he is to be again released from duty 
shall be paid "held-away-from-home allowance" 
for all time in excess of 12 hours at single ordinary 
time. 

(b) The amounts accruing due under paragraph 
(a) hereof may be counted towards the guaranteed 
week's work, but shall not be included for the 
purpose of overtime calculation. 

(c) The aforesaid allowances shall be paid for at 
the rate appropriate to the work performed on the 
forward journey: Provided that a worker returning 
as a passenger to his home station shall be paid the 
foregoing allowances at his classified rate. 

(d) Any allowance under this subclause shall not 
be payable in respect of any time during which the 
worker is otherwise allowed payment (except for 
expenses): Provided that the worker shall be paid 
whichever amount is to his greater advantage. Nor 
shall such allowance be payable in any case where 
detention is the result of any act or omission of a 
worker or of other circumstances for which the 
employer cannot reasonably be held responsible. 

(4) Ticket issuers on trains shall be allowed such 
time to prepare for a shift and to sign off duty at the 
end of a shift as may be agreed between the parties 
or in default of agreement as may be determined by 
the Board of Reference. 

(5) (a) Guards of goods and mixed trains shall be 
allowed 30 minutes before departure time to prepare 
for their trip, and where the distance between the 
place where they sign on and where they commence 
duty exceeds 400 metres, they shall be allowed an 
extra five minutes for each 400 metres in excess 
thereof. 

(b) Other guards shall be allowed 15 minutes to 
prepare before starting on a trip. 

(c) All guards shall be allowed 15 minutes at the 
close of each shift. 

(d) In cases where guards take over trains en route 
15 minutes allowance only will be made. 

(e) Save as herein provided nothing in this sub- 
clause shall operate to reduce the time at present 
allowed to any guard so long as present conditions 
remain unaltered. 

(6) Each Mobile Train Despatcher, Guard or 
Shunter booked to assist the Guard on a train, who 
is booked off duty at a foreign station, where there 
is a caretaker of the barracks, shall be called for duty 
irrespective of the hour booked on. At stations 
where there is no caretaker they shall be called if it 
can be conveniently arranged. 
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(7) (a) Any Guard or worker acting as such, who 
in any shift works a train hauled by two operating 
diesel locomotives shall be paid an allowance as 
follows:— 

(i) For a period of four hours or more — 
$10.00 per shift. 

(ii) For a period of less than four hours — 
$5.00 per shift. 

(b) Any guard or worker acting as such, who in 
any shift works a train hauled by more than two 
operating diesel locomotives with one crew will be 
paid an allowance as follows:— 

(i) For a period of four hours or more — 
$20.00 per shift. 

(ii) For a period of less than four hours — 
$10.00 per shift. 

In determining the number of hours for the Guard 
or Guards of such train the time signing on or off 
duty, shunting en route, light running to and from 
the depot and the train, are to be counted. 

(8) Guards stationed at Perth, who usually run 
country trains, shall receive a fair proportion of 
suburban work. 

(9) (a) Motor bus drivers shall be allowed 30 
minutes before departure time to prepare for their 
trip. 

(b) Motor bus drivers shall be allowed 30 minutes 
after arrival from a trip. When the motor bus driver 
is accompanied by a conductor the time allowed 
shall be 15 minutes. 

Provided that a motor bus driver booking off at 
East Perth depot shall be allowed 20 minutes after 
arrival at the depot but, if accompanied by a 
conductor or he does not have to pay in cash at the 
depot, the time allowed shall be 15 minutes. 

(10) (a) Motor bus conductors shall be allowed 30 
minutes before departure time to prepare for their 
trip. 

(b) Motor bus conductors shall be allowed 15 
minutes after arrival from a trip. 

(11) Motor truck drivers engaged on country runs 
shall be allowed 15 minutes before departure time of 
a trip and after arrival from a trip. 

(12) The time under subclauses (5), (9), (10) and 
(11) hereof may be increased where the work to be 
performed warrants such increase. 

(13) (a) Mobile Train Despatcher shall be allowed 
15 minutes when signing on duty for the purpose of 
preparing for the shift. Additionally, he will be 
allowed sufficient time to check the petrol, oil, 
water, tyres, etc, before driving the vehicle he may 
be required to use during the shift. 

(b) A Mobile Train Despatcher shall be allowed 
15 minutes when signing off duty. 

3. Special Rates and Provisions: Delete this clause and 
insert in lieu: 

31.—Special Rates and Provisions. 
(1) Midland Workshops (including Supply 

Division at Midland) 
(a) The allowances prescribed in this 

subclause are in compensation for all work 
caused disabilities not otherwise specifical- 
ly provided for in this award. 

(b) Employees shall be paid the disability 
allowance specified according to the group 
disability level applicable to the area in 
which the employee works as set out in the 
Schedule — Midland Workshops 
Disability Allowance Groupings to this 
award. 

(c) Disability allowance groupings shall be: 
$ per week 

Group 1 4.10 
Group 2 6.10 
Group3 12.30 

(d) The allowances specified by this subclause 
shall not compound by overtime penalty 
or holiday or weekend shift premium 
addition. 

(e) An employee who is temporarily engaged 
on work in an area which would, if he were 
regularly so engaged, entitle him to be 
allocated to a higher group than the one to 
which he has been allocated, shall, if 
engaged for half a shift or for four hours 
or more on such work on any day, be paid 
the higher group rate for the whole of that 
day or shift. 

(f) Any dispute as to the application of the 
provisions of this clause shall be referred 
to the Board of Reference for 
determination. 

(g) The allowances under this subclause shall 
not be paid when the worker is absent on 
long service leave, annual leave, sick leave, 
leave without pay, workers' compensation 
or any such absence which results in an 
employee being employed in the Midland 
Workshops for a period of less than four 
hours in any one day. 

(2) Dirty Work: In other than at Midland 
Workshops — Work which a foreman and work- 
man agree is of an unusually dirty or offensive 
nature — 29 cents per hour extra which without 
limiting the application of this provision shall be 
deemed to include:— 

(a) Workers employed in the Goods Sheds, 
Robb Jetty called upon to handle cattle 
hides and/or sheep skins. 

(b) Workers when engaged cleaning flues, 
boilers, cesspools or dry wells. 

(c) Tradesmen (other than at the Midland 
Workshops) employed on stripping down 
and dismantling diesel engines and trans- 
mission gear on tractors and earth moving 
equipment. The allowance shall not be 
paid when working on this equipment 
after it has been dismantled and cleaned. 

(3) Confined Space: Workers (other than at 
Midland Workshops) in confined spaces shall be 
paid 35 cents per hour extra except where otherwise 
provided. 

A "confined space" means a working place, the 
dimensions of which necessitate an employee 
working in an unusually stooped or otherwise 
cramped position, or where confinement within a 
limited space is productive of unusual discomfort. 

(4) Height Money 
(a) Workers (other than at Midland Work- 

shops) required to work at a height 15.5 
metres or more above the nearest horizon- 
tal plane shall be paid $1.41 per day extra. 

(b) Boilermakers and boilermakers' 
apprentices and boilermakers' assistants 
employed (other than at Midland 
Workshops), hoisted off the ground upon 
repairs to smokestacks shall be paid at 
double time. 

(5) Hot Work 
(a) A worker (other than at Midland Work- 

shops) shall be paid an allowance of 29 
cents per hour when he works in the shade 
in any place where the temperature is 
raised by artificial means to between 46.1 
and 54.4 degrees Celsius. 



66 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

(b) Where, in the opinion of a Board of 
Reference, as provided for in Clause 8 of 
this award, the conditions under which 
work (other than at Midland Workshops) 
is to be performed are, by reason of 
excessive heat, exceptionally oppressive, 
the board may — 

(i) Fix an allowance, or allowances, 
not exceeding the equivalent of half 
the ordinary rate; 

(ii) Fix the period (including a 
minimum period) during which any 
allowance so fixed is to be paid; and 

(iii) Prescribe such other conditions, 
relating to the provision of protec- 
tive clothing or equipment and the 
granting of rest periods, as the 
Board sees fit. 

(c) The provisions of paragraph (b) of this 
subclause do not apply unless the 
temperature in the shade at the place of 
work has been raised by artificial means 
beyond 54.4 degrees Celsius. 

(d) An allowance fixed pursuant to paragraph 
(b) of this subclause shall be deemed to 
include any other allowance which would 
otherwise be payable under this clause. 

(6) Running Shed Allowances 
(a) Boilermakers, fitters, including electrical 

fitters, diesel maintainers and their assis- 
tants when employed in running sheds 
shall be paid at the rate of 29 cents per 
hour extra in lieu of all other allowances 
throughout this clause excepting para- 
graphs (c) and (e) hereof. 
Provided that the allowance for work 
under subclause (5) shall be paid in lieu of 
this allowance when such work is per- 
formed, if the allowance under subclause 
(5) would provide a higher rate for the day. 

(b) Metal tradesmen and their assistants, 
other than those referred to in paragraph 
(a) hereof shall be paid at the rate of 64 
cents per day extra in lieu of all other 
allowances throughout this clause. 

(c) Where there is no subforeman fitter, 
leading hand fitter of fitter-in-charge, and 
more than one fitter or diesel maintainer is 
employed, one fitter or diesel maintainer 
shall be paid 19 cents per hour extra. 

(d) Fitter or Diesel Maintainer Working 
singly: Where there is no subforeman 
fitter, leading hand fitter or fitter-in- 
charge, and there is only one fitter or diesel 
maintainer employed in the running shed, 
he shall be paid at the rate of $17.22 per 
week extra in lieu of all other allowances 
throughout this clause to which such a 
worker would otherwise be entitled during 
ordinary or overtime hours. 

(e) Boilermakers: In running sheds where 
there are more boilermakers than one 
employed, one boilermaker shall be paid 
12 cents per hour extra. 

(7) Bricklayers, Flues or Boilers: Bricklayers 
(other than at Midland Workshops) when employed 
on flues or boilers shall be paid 12 cents per hour 
extra. 

(8) Bitumen Allowance: Labourers (other than at 
Midland Workshops) applying bitumen by hand 
buckets or applying bitumen by spray shall be paid 
94 cents per day extra. 

(9) Flash Butt Welding: Labourers employed at 
the Flash Butt Rail Welding Plant, Midland, 

operating rail press, rail saw or de-rusting or 
grinding rails prior to welding shall be paid $2.24 per 
day extra. 

(10) Oxy Cutting Wagon Wheels: Workers (other 
than at Midland Workshops) oxy cutting tyres from 
wagon, coach and engine wheels 31 cents for each 
day or part thereof so engaged. 

(11) Opening Drains, Waste Pipes or Septic 
Tanks: When engaged (other than at Midland 
Workshops) plumbers, apprentices, assistants or 
labourers (other than septic tank attendants) on 
work involving the opening up of house drains or 
waste pipes for the purpose of clearing blockages or 
for any other purpose or work involving the 
cleaning out of septic tanks shall be paid a minimum 
of 90 cents per day in addition to the prescribed rate 
whilst so employed. 

(12) Plumbers Licence Allowance: Plumbers and 
leading hand plumbers who hold the Metropolitan 
Water Supply Sewerage and Drainge Department 
licence shall be paid 86 cents per day extra and those 
holding the Goldfields or Country Water Supply 
licence shall be paid 44 cents per day extra: Provided 
that a worker who holds both licences shall only be 
paid 86 cents per day extra. These allowances shall 
be paid in addition to any other allowance pre- 
scribed in this clause. 

(13) Porters Cleaning Train Lavatories: Porters 
utilised in the cleaning of lavatories of trains shall be 
paid 24 cents per day extra. 

(14) Fumigating Buildings or Painting Inside 
Tenders: Painters' assistants (other than at Midland 
Workshops) when engaged in fumigating buildings, 
etc shall be paid 12 cents per hour extra. When 
engaged in cleaning out tenders and water tanks or 
painting inside tenders and water tanks, they shall 
be paid 24 cents per hour extra. 

(15) Lavatory Shutes: Work (other than in Mid- 
land Workshops) on power transmission gear, 
spring brake, and running gear in situ on diesel rail 
cars fitted with lavatory shutes shall be paid for at 15 
cents per hour in addition to any other allowance. 

(16) Concrete Work: Any worker (other than at 
Midland Workshops) employed upon concrete 
work shall be paid 15 cents per hour extra. 

(17) Wet Work: Any worker (other than at 
Midland Workshops) working in water over his 
boots, or if gum boots are supplied, over the gum 
boots, shall be paid 78 cents per day extra. 

(18) Scaling Boilers: Workers (other than at 
Midland Workshops) employed scaling boilers shall 
be paid $1.63 per day extra for each day or part 
thereof so engaged. 

(19) Special Rates Not Cumulative: Where more 
than one of the disabilities entitling a worker to 
extra rates exists on the same job, the employer shall 
be bound to pay only one rate, namely — the highest 
for the disabilities so prevailing. Provided that this 
subclause shall not apply to confined space, dirt 
money, height money, or hot work, the rates for 
which are cumulative. 

(20) Tool Allowance and Supply of Tools: 
(a) (i) A weekly tool allowance shall be 

paid to tradesmen and apprentices 
as follows:— 

Tradesmen Apprentices 
S S 

Carpenters 11.30 5.65 
Car and Wagon 
Builders 11.30 5.65 
Plumbers 11.30 5.65 
Bricklayers 8.10 4.05 
Painters and 
Signwriters 2.80 1.40 
Patternmakers 11.30 5.65 
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Provided that for apprentices tool 
allowance will be paid as follows:— 
Five year term from commence- 
ment of 3rd year. 
Four year term from commence- 
ment of 2nd year. 
3 Zi year term upon completion of 
first six months term. 
Three year term from commence- 
ment of apprenticeship. 

(ii) (aa) Where the employer does 
not provide a watch and 
clock repairer or a coach 
trimmer or an apprentice 
thereto with the tools 
ordinarily required by that 
tradesman or apprentice in 
the performance of his work 
as a tradesman or as an 
apprentice the employer 
shall pay a tool allowance of 

(ai) $8.10 per week to 
each tradesman, or 

(bi) in the case of an 
apprentice a percen- 
tage of $8.10 being 
the percentage which 
appears against his 
year of apprentice- 
ship in subclause (7) 
of Clause 44.— 
Wages of this award. 

For the purpose of such 
tradesman or apprentice 
supplying and maintaining 
tools ordinarily required in 
the performance of his work 
as a tradesman or apprentice 

(bb) Any tool allowance paid 
pursuant to paragraph (a) 
(ii) of this subclause shall be 
included in, and form part 
of, the ordinary weekly 
wage prescribed in this 
clause. 

(cc) The employer shall provide 
for the use of tradesmen or 
apprentices all necessary 
power tools, special purpose 
tools and precision measur- 
ing instruments, 

(dd) A tradesman or apprentice 
shall replace or pay for any 
tools supplied by his 
employer if lost through his 
negligence. 

The tool allowances for carpenters, car 
and wagon builders, plumbers, bricklayers 
and patternmakers each include an 
amount of five cents for the purpose of 
enabling the workers to insure their tools 
against loss or damage by theft or fire. 
Tool allowance shall not be paid if the 
worker be absent on extended, annual or 
sick leave. 

(i) Apprentices, when not in receipt of 
a tool allowance, shall be supplied 
with the following tools:— 
Trimmers: 
1 pair 12" Weiss Scissors 
1 metre folding wooden rule 
1 pair 8" Pincers 
1 10" Regulator 
1 1 Vi" circular needle 
13" circular needle 

1 double ended magnetic hammer 
1 Stripping chisel 
1 knife 
1 knifeboard 
1 Wooden mallet 
1 staple stripper 
Car Builders, Wagon Builders and 
Carpenters: 
6 chisels 
3 twist bits (auger) 
6 nail bits 
1 brace 
2 saws 
1 square 
1 rule 
1 oilstone 
1 nail punch 
1 screwdriver 
1 hammer 
1 mallet 
2 wooden planes (1 smoothing 
plane and 1 jack plane) 
Patternmakers: 
6 chisels (long thin paring) 
3 twist bits (auger, cleancutter) 
6 nail bits (Cleveland pattern) 
1 brace 
2 saws 
1 square 
1 rule (contraction) 
1 oilstone 
1 nail punch 
1 screwdriver 
1 hammer 
1 mallet 
2 planes (1 smoothing and 1 jack 
plane — iron if preferred and 
obtainable) 
Painters: 
3 stripping knives 
1 putty knife 
3 body filling or glazing knives 
1 claw hammer 
1 screwdriver 
1 hacking knife 
1 razor blade holder 
1 metre folding rule 
1 3 metre tape 
1 scraper 
1 flat file 

(ii) The foregoing tools shall remain 
the property of the employer. The 
worker shall be responsible for all 
breakages or losses and shall make 
good all such losses. At the con- 
clusion of the apprenticeship 
course and on satisfactorily passing 
final examinations, the tools pre- 
scribed for apprentices shall 
become the property of the 
apprentice. 

(iii) The foregoing shall be in addition 
to any other allowances throughout 
this clause. 

(21) Dust Extraction Wood Working: The 
employer shall, where practicable, attach blowers to 
all woodworking machines and saws, the dust from 
which may reasonably be considered injurious to the 
health of the workers operating and working in the 
vicinity of such machines. 

(22) Lockers: Where required by a worker, a 
suitable locker shall be provided. 

(23) Safeworking Technician: Electrical fitters 
shall have preference of engagement to any position 
of "safe working technician" provided that if after 
calling application for any such vacancy a qualified 
electrical fitter does not apply and/or accept such 
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position, the employer may fill the vacancy from 
any source at his disposal, including the training of a 
technician. Where because of the above circum- 
stances a technician has been specially trained by the 
employer, such technician or the person otherwise 
filling the position shall thereafter have equal 
preference with electrical fitters. 

(24) Junior Workers (Living Away Allowance) 
(a) Any junior worker under 17 years of age, 

who in the opinion of the head of the 
branch, is obliged to reside away from 
home owing to the requirements of the 
employer, shall be granted a board and 
lodging allowance equivalent to the 
difference between his prescribed wage 
and that provided for a junior worker aged 
17 years. 

(b) No allowance under this clause will be 
continued — 

(i) during absence from duty without 
pay; 

(ii) during any period of annual leave; 
(iii) during any period of other absence 

from duty with pay unless he 
continues to reside away from his 
home; 

(iv) during any period (after the expira- 
tion of one month) in which he is 
continually in receipt of travelling 
or away from home allowance. 

(25) Signal Cabins: Signal cabins shall be graded 
in accordance with the amount and responsibility of 
the work involved in operating them respectively, 
regard being paid to — 

(a) the number of levers in the cabin; 
(b) the number of trains dealt with, and how 

they are dealt with; 
(c) the amount of shunting work; 
(d) whether operating a junction, and if so, 

the importance thereof; 
(e) if and to what extent platforming is done; 
(f) whether gates are operated. 

(26) Miscellaneous Allowances 
(a) Guards working trains at Hampton and 

Redmine shall be paid 80 cents per shift. 
(b) Guards working trains at Western No. 2, 

Collie shall be paid seven-twelfths of the 
rate prescribed in Clause 31 (2) subject to a 
minimum of two hours for each train 
worked. 

(c) A shunter working at Western No. 2, 
Collie will be paid the rate prescribed in 
Clause 31.—Special Rates and Provisions 
subclause (2) subject to a minimum of six 
hours per shift. 

(27) Asbestos Allowance: The following rates will 
be paid to employees working with asbestos: 

(a) Asbestos Shed Allowance — workers 
engaged on the removal of asbestos from 
rollingstock in the specially equipped 
asbestos stripping shed at the Midland 
Workshops shall be paid $1.43 per hour 
extra. 

(b) Asbestos Removal Allowance — workers 
who are engaged on roof painting and 
associated cleaning activities inside the 
Midland Workshops as per Industrial 
Commission decision CR48 of 1982 shall 
be paid 74 cents per hour extra. 

(c) Asbestos General Allowance — workers 
engaged on general handling of asbestos 
while wearing full protective clothing 
including hood type respirators shall be 
paid 37 cents per hour extra. 

(28) Sandblasting: An employee engaged in sand- 
blasting in the Midland Workshop shall be paid 33 
cents per hour extra. 

(29) Electricians Licence Allowance: An 
electrician — special class, an electrical fitter and/or 
an armature winder or an electrical installer who 
holds and in the course of his employment may be 
required to use a current "A" grade or "B" grade 
licence issued pursuant to the relevant regulation in 
force on the 28th day of February 1978 under the 
Electricity Act 1945 shall be paid an allowance of 
$11.70 per week. 

(30) Aluminium Welding Allowance: Workers 
engaged on aluminium welding in the Midland 
Workshops shall be paid the following rates:— 

(a) Employees engaged on general aluminium 
welding using the metal inert gas process 
— 60 cents per hour for all time engaged. 

(b) Tradesmen and boilermakers working 
with the welder on aluminium wagons and 
being required to hold the final sheeting in 
place for welding around hatches and the 
like — 31 cents per hour. 

(c) When welding in torque boxes and centre 
pieces of XC wagons and the like, an 
amount of $1.25 per hour. Provided that 
this allowance shall not be paid in addition 
to the disability allowance, calculated as 
an hourly rate, prescribed for Group 3 in 
subclause (1) (c) hereof. 

SUGAR REFINING. 
Award No. A41 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 380 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and CSR 
Limited, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr B.A. Moyle on behalf of the respondent, and by 
consent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That the Sugar Refining Award No. A41 of 1982 
be varied in accordance with the following schedule 
and that such variation shall have effect with respect 
to Clause 6.—Wages and Allowances, subclauses 
(1), (4) and (5) as from the beginning of the first pay 
period commencing on or after the 1st day of July 
1986 and for the remainder of the schedule as from 
the beginning of the first pay period commencing on 
or after the 29th day of July 1986. 

Dated at Perth this 5th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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Schedule. 

1. Clause 6.—Wages and Allowances: Delete sub- 
clauses (1), (4), (5) and (7) (b) to (13) (a) inclusive and 
insert in lieu:— 

(1) Adults: The weekly wage rate for adult 
employees covered by this Award shall be:— 

(a) Production Workers (AWU) — 
$ 

Sugar Boiler — First Class  327.10 
Melt House Attendant  326.10 
Sugar Boiler — Second Class .... 323.30 
Leading Hand — 30kg Packing 

Station  319.10 
Leading Hand — Warehouse .... 319.10 
Leading Hand — Miscellaneous. 319.10 
Fugalman Dryer Attendant  318.10 
Leading Hand — Receiving 

Raw Sugar  312.90 
Char Attendant  312.90 
Fork Lift Operator  312.90 
Check Weigher  307.30 
Sewer/Packer/Palletiser  303.30 
Packer/Palletiser  300.30 
Sugar Supply Attendant  300.30 
Retail Packer  296.70 
Watchman  291.10 
Laboratory Attendant  291.10 
Receiving Raw Sugar Attendant. 291.10 
General Duties  291.10 

(b) Fireman and Greasers 
(FEDFU) — 
Fireman (attending two or more 

boilers)   319.10 
Greaser and Hot Water 

Attendant  303.30 
(c) Tradesmen and Others 

(E&M) — 
Electrician — Special Class  379.90 
Fitter — Tradesman  355.60 
Electrical Fitter — Tradesman ... 355.60 
Welder — First Class  355.60 
Rigger — Licensed  320.40 
Tradesman's Assistant  292.80 

These rates recognise all disabilities associated 
with the work of metal trades employees, except 
those in subclause (7) hereof. 

(4) Shift Flexibility Allowance: In addition to the 
rates prescribed in subclause (1) (a) hereof, shift 
process employees shall be paid — 

Per Week 
$ 

If required by the employer to 
acquire and use additional skills in 
one other process job  2.70 
If required by the employer to 
acquire and use additional skills in 
two other process jobs   4.90 
If required by the employer to 
acquire and use additional skills in 
three other process jobs  7.60 

(5) Leading Hands: In addition to the wage rates 
prescribed in subclause (1) (c) hereof, E&M Leading 
Hands shall be paid per week:— 

If placed in charge of not less than 
three and not more than 10 
employees   15.70 
If placed in charge of more than 10 
and not more than 20 employees .... 23.60 
If placed in charge of more than 20 
employees   30.50 

(7) Boilers: 
(b) Employees required to work inside boiler 

drums or in the space between the tube 
bank and boiler drums shall be paid at the 
rate of 58 cents per hour in addition to the 
rates in subclause (1) hereof. 

(8) Confined Spaces, Tanks and Bins: Any 
employees engaged in cleaning or scraping inside 
any confined space, or tanks or bins, shall be paid 58 
cents per hour, with a minimum payment of two 
hours, in addition to his ordinary or overtime rate of 
pay as the case may be whilst so employed. 

(9) Char End: Employees working at the char end 
in either cutting-in raw char, or bagging spent char 
or char dust, shall be paid an extra 33 cents per hour 
whilst so working. 

(10) First Aid Duties: Employees holding a 
current first aid certificate, who are appointed to act 
as First Aid Attendants in association with other 
work under this Award, shall be paid an allowance 
of $6.50 per week. 

(11) Electrician's Licence Allowance: An 
Electrician — Special Class or an Electrical Fitter, 
who holds and in the course of his employment may 
be required to use a current "A" Grade or "B" 
Grade Licence issued pursuant to the relevant 
regulation in force on the 28th day of February 1978 
under the Electricity Act 1945, shall be paid an 
allowance of $11.70 per week. 

(12) Water Blast Cleaner: Employees engaged in 
operating the water blast cleaner shall be paid an 
allowance of 38 cents per hour whilst so working. 

(13) Tool Allowance: 
(a) Where the employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice, the employer shall pay a tool 
allowance of — 

(i) $8.10 per week to such tradesman; 
or 

(ii) in the case of an apprentice a per- 
centage of $8.10, being the percen- 
tage which appears against his year 
of apprenticeship in subclause (2) 
hereof, 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the perfor- 
mance of his work as a tradesman or 
apprentice. 

2. Clause 9.—Overtime: Delete subclause (4) and 
insert in lieu:— 

(4) Meal Money: Any employee required to 
continue working overtime for more than one hour 
after his ordinary finishing time or required to work 
on Saturdays or Sundays, shall be paid $4.90 meal 
money for each meal time occurring during the 
period he is so working. 

Provided that, except for work on Saturday and 
Sunday, such payment shall not apply where the 
employee has been notified the previous day of the 
requirement to work overtime, unless such overtime 
exceeds by more than one hour the period for which 
he was notified to provide a meal or meals. 
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TEACHERS' AIDES (Independent Schools). 
Award No. A1 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 257 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Catholic Education 
Commission of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr C. Evans on behalf of the applicant, 
Mr P. Gair on behalf of the Catholic Education 
Commission of Western Australia and Mrs J. Harris on 
behalf of the Honourable Minister for Education and by 
consent, the Commission pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Teachers' Aides (Independent 
Schools)" Award No. A1 of 1983 as varied, be 
further varied in accordance with the following 
schedule and that such variation shall have effect on 
and from the 1st day of January 1987. 

Dated at Perth this 17th day of July 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 4.—Scope: Delete this clause and insert in 

lieu: 
4.—Scope. 

This award shall be binding on Teachers' Aides 
employed in any independent school and Child Care 
Workers employed by the Catholic Education 
Commission of Western Australia, in any of the 
classifications referred to in Clause 14.—Wages of 
this award. 

2. Clause 18.—Definitions: Delete this clause and 
insert in lieu: 

18.—Definitions. 
In this award the following words and phrases 

shall mean: 
"School" — any independent pre-school, pre- 

primary centre, care centre, primary school, 
secondary school. 

"School Year" — that part of a calendar year 
from and including the first day in that year on 
which that school opens for attendance of teachers 
to and including the last day in that year that such 
school is open for that purpose. 

"Child Care Workers" — means a person who 
holds the Child Care Certificate, National Nursery 
Examination Board Certificate or other qualifica- 
tion in early child care or education which is agreed 
by the employer and the Union as being, of 
equivalent standard. 

3. Clause 14.—Wages: Delete this clause and insert in 
lieu: 

14.—Wages. 
The minimum hourly rates of wages payable to 

employees covered by this award shall be:— 
(1) Teacher's Aide: $ 

1st year of employment   6.95 
2nd year of employment  7.13 
3rd year of employment  7.29 
4th year of employment  7.52 

Teacher's Aide (Special School): 
1st year of employment  7.52 
2nd year of employment  7.77 
3rd year of employment  8.10 
4th year of employment  8.38 
Provided that an employee 
employed as a Teacher's Aide 
(Special School) who, on commence- 
ment, has had no prior relevant 
experience or qualification shall be 
paid the rate for the first year 
Teacher's Aide for the first year of 
her employment. On completion of 
12 months' employment, such 
employee shall be paid the rate for a 
Teacher's Aide (Special School) 1st 
year and thereafter progress through 
the annual increments. 
Teacher's Aide (Aboriginal School): 
Grade 1 
1st year of employment  6.95 
2nd year of employment  7.13 
3rd year of employment and 
thereafter   7.29 
Grade 2 
1st year of employment  
2nd year of employment and 
thereafter    
Grade 3 
1st year of employment  
2nd year of employment and 
thereafter   
Appointment to and progression 
between the different grades shall be 
at the discretion of the employer 
provided that progression within 
each grade shall be automatic. 
Junior Teacher's Aide (Aboriginal 
School): A Junior Teacher's Aide 
(Aboriginal School) shall be paid the 
following percentage of the rate pre- 
scribed for a Teacher's Aide 
(Aboriginal School) Grade 1 in her 
first year of employment 

At or under 17 years of age . 
At 18 years of age  
At 19 years of age  
At 20 years of age  

(5) Child Care Workers: $ 
1st year of employment  8.40 
2nd year of employment  9.43 
3rd year of employment  9.99 
4th year of employment  10.56 
5th year of employment  11.12 

(6) An employee left in charge of pupils for a full 
session or more shall be paid no less than the rate 
applicable to a Child Care Worker in her 5th year of 
employment for the whole period she is in charge. 

(7) An employee who has had previous experience 
relevant to employment covered by this award may 
have that experience taken into account in 
determining the "year of employment" at which an 
employee is appointed and paid. 
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TRANSPORT WORKERS' 
(Eastern Goldfields Transport Board). 

Award No. 23 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 620 of 1986. 

Between Transport Workers' Union of Australia 
Industrial Union of Workers, Western Australian 
Branch, Applicant and the Eastern Goldfields 
Transport Board, Respondent. 

Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Transport Workers' (Eastern Gold- 
fields Transport Board)" Award No. R23 of 1976 as 
varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 5th day of 
September 1986. 

Dated at Perth this 5th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Meals: Delete subclause (3) of this 

clause and insert in lieu: 
(3) Subject to the provisions of subclause (4) of 

this clause, a worker required to work overtime for 
more than two hours shall be supplied with a meal 
by the employer or be paid $4.30 for a meal and if 
owing to the amount of overtime worked, a second 
or subsequent meal is required, he shall be supplied 
with each such meal by the employer or be paid 
$3.10 for each meal so required. 

2. Clause 13.—Private Hire: Delete subclause (3) of 
this clause and insert in lieu: 

(3) All meals shall be paid at $4.30 per meal and 
all accommodation and expenses shall be paid by the 
Board. 

3. Clause 19.—Clothing Allowance: Delete this clause 
and insert in lieu: 

19.—Clothing Allowance. 
A clothing allowance of $104 per year shall be 

paid at the completion of each year's service. 
4. Clause 21.—Change Money: Delete this clause and 

insert in lieu: 
21.—Change Money. 

Each worker shall be supplied by the employer 
with $7.00 in small change for each shift requiring 
fare collection. 

TRANSPORT WORKERS (General). 
Award No. 10 of 1961. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 642 of 1986. 

Between Transport Workers' Union of Australia 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Australian Glass Manu- 
facturers Co Pty Ltd and Others, Respondents. 

Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Transport Workers (General)" Award 
No. 10 of 1961 as varied, consolidated and varied be 
further varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period commenc- 
ing on or after the 5th day of September 1986. 

Dated at Perth this 5th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Extra Rates: Delete this clause and 

insert in lieu — 
(1) A worker who is required to cart tar (other 

than in sealed containers) for immediate spreading 
upon streets, tar in unsealed containers, or tarred 
material for spreading upon streets; and/or who 
spreads either of them upon streets — an extra $ 1.20 
per week. 

(2) Offensive Materials: Workers carrying any of 
the following offensive materials shall be paid — an 
extra 97 cents per week. 

Bone dust, bones, blood manure, dead animals, 
offal including that which is carted from hotels and 
restaurants or other places in kerosene tins, green 
skins, raw hides and sheep skins when flyblown and 
maggoty, sausage skin casings (except when packed 
in non-leaky containers for consumption), spent 
oxide, hair and fleshings, soda ash, muriate of 
potash, sheep's trotters (known as "pie"), stable, 
cow or pig manure, meat meal, liver meal, blood 
meal, TNT and any other material which the Board 
of Reference shall decide from time to time is 
offensive material. The Board of Reference may 
delete any material from this definition. 

(3) Dirty Materials: Workers carting any of the 
following dirty materials shall be paid — an extra 18 
cents per hour. 

When loaded or unloaded by the driver (except by 
tipping), coal, coke, briquettes, plumbage, 
graphite, black lead, manganese (excluding the 
article known as ferro or iron manganese), lime, 
"Comaidai" lime, tallite, limil, plaster, plaster of 
paris, red oxide, zinc oxide, superphosphate (in 
secondhand and/or farmer's own bags), dicalcic 
phosphate, yellow ochre, red ochre, charcoal, 
empty flour bags, supercel in jute bags, stone dust, 
refuse and/or garbage from ships in port, street 
sweepings when carted as a full load, and any 
materials or a particular load thereof which the 
Board of Reference may decide to be dirty. The 
Board of Reference may delete any material from 
this definition. 

This allowance shall not apply to any packaged 
goods from which the material does not leak or seep 
or to any worker who is not required to handle any 
of the materials named. 

(4) Drivers who handle cash or cheques during 
any week or portion of a week as part of their duties 
and account for it shall be paid in addition to the 
rate of wage prescribed by Clause 7.—Wages, as 
follows — 

Per Week 
For any amount handled up to 
$20.00 0.65c 
Over $20.00 but not exceeding $200 $1.20 
Over $200 but not exceeding $600 $2.30 
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Per Week 
Over $600 but not exceeding $1 000 $3.15 
Over $1 000 but not exceeding 
$1 200 $4.50 
Over $1 200 but not exceeding 
$1 600 $6.55 
Over $1 600 but not exceeding 
$2 000 $7.60 
Over $2 000 $8.70 

(5) Workers carting, loading and/or unloading 
carbon black except in sealed metal containers — an 
extra 80 cents per day or part thereof. 

(6) A worker, who is a recognised furniture carter 
engaged in removing and/or delivering furniture, 
shall be paid an extra $8.40 per week. 

(7) A worker who is a recognised livestock carter 
carrying livestock shall be paid an extra $8.40 per 
week. 

(8) Driver required to act as salesman of goods in 
his vehicle shall be paid an extra $1.30 per week. 

(9) A worker who, in the course of his employ- 
ment, drives a vehicle with self-loading equipment 
which requires the possession of a certificate of 
competency, shall be paid an extra $8.00 per week. 

(10) Any employee required to drive a motor 
vehicle in excess of 3.5 m in width, or transport a 
load in excess of that width shall receive an 
additional $1.30 per day or part thereof. 

(11) Where two or more of the foregoing rates 
[other than in subclauses (4), (8) and (9) of this 
clause] have application, only the highest of such 
rates shall be payable. 

(12) A worker required to work in a van or a 
chamber with a temperature of less than zero 
degrees Celsius shall receive an additional 33 cents 
per hour, or part thereof, for all time so worked. 

2. Clause 13.—Distant Work, Board and Lodging: 
Delete this clause and insert in lieu: 

13.—Distant Work, Board and Lodging. 

(1) Where an employer transfers a worker, after 
he comes to work, from one stable, garage, yard or 
place situated more than two miles distant from the 
stable, garage, yard or place at which he usually 
works, fares to and from such altered stable, garage, 
yard or place shall be allowed by the employer. If he 
is transferred temporarily to work at a stable, 
garage, yard or place which requires him to travel 
one mile or more from his home beyond the distance 
he usually travels, the excess fares to and from and 
excess time shall be paid for by the employer. 

(2) Except as provided for in subclause (3) of this 
clause, a worker engaged on work from which he is 
unable to return to his home at night shall be 
supplied with reasonable food and accommodation 
or shall be paid for such personal expenses as he 
reasonably incurs. 

(3) A worker engaged on work which requires 
him to sleep in or about his truck whilst in the course 
of travelling from one point to another, or in the 
absence of suitable accommodation is obliged to live 
in a tent or hut shall in addition to the application of 
subclause (2) of this clause in respect of food, be 
paid an allowance in lieu of accommodation of 
$9.70 per night. 

(4) Notwithstanding any other provisions con- 
tained in this clause and in lieu of any such pro- 
visions the following conditions shall apply to a 
worker who is engaged or selected or advised by an 
employer to proceed to contracting work at such a 
distance that he cannot return to his home each 
night and where such contracting work is located 
north of the 26th parallel of south latitude or in any 
other area to which air transport is the only 
practicable means of travel: 

(a) A worker may return to his home or to 
Perth or to any other place at a weekend to 
be mutually agreed upon between the 
worker and his employer: 

(i) After four continuous months of 
service with his employer and in 
addition to the weekend the worker 
shall be entitled to two days' leave 
on ordinary pay subject to the pro- 
visions of paragraph (b) of this 
subclause. 

(ii) after each further period of four 
months' continuous service with his 
employer; and in addition to the 
weekend the worker shall be 
entitled to two days' leave, one day 
of which shall be on ordinary pay, 
subject to the provisions of para- 
graph (b) of this subclause. 

(b) Where a worker returns home or to Perth 
or any other place in accordance with the 
provisions of this subclause and returns to 
the job and commences work at the time 
arranged with his employer, on the first 
working day for that worker immediately 
following the period of leave referred to in 
paragraph (a) of this subclause, that 
worker shall be paid at the completion of 
the first pay period commencing on or 
after the day upon which the worker 
returns to work from the leave taken 
pursuant to paragraph (a) of this subclause 
the ordinary pay for that period of leave 
and the actual cost of air fares incurred in 
travelling home or to Perth or to any other 
place and to the job and which in no case 
shall exceed the cost of an economy air 
fare from the job to Perth and return. 

(c) The entitlement to leave and travelling 
accruing to a worker pursuant to subclause 
(a) of this subclause may be availed of as 
soon as reasonably practicable after it 
becomes due and if it is not availed of 
within one month after it so becomes due 
the entitlement shall lapse. 

(5) Any time in respect of which a worker is 
absent from work except time for which he is 
entitled to claim payment pursuant to Clause 18.— 
Sick Leave or time spent on holidays pursuant to 
subclause (1) of Clause 16.—Holidays and Clause 
17.—Annual Leave of this award shall not count for 
determining his rights to travel and leave under the 
provisions of subclause (4) of this clause. 

(6) (a) For the purposes of this clause, "contract- 
ing work" means all work performed under this 
award in connection with the transport industry. 

(b) Any dispute arising out of paragraph (a) of 
subclause (6) of this clause may be referred to a 
Board of Reference. 

3. Clause 15.—Meals: Delete this clause and insert in 
lieu:— 

15.—Meals. 

(1) A worker required to work overtime for two 
hours or more shall be supplied with a reasonable 
meal by the employer or paid $4.30 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall provide such meals or pay an 
amount of $2.95 for each second or subsequent 
meal. 

(3) No such payments need to be made to a 
worker living in the same locality as his place of 
work who can reasonably return home for such 
meals. 
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(4) Every worker shall be allowed each day a meal 
break of not less than 30 minutes nor more than one 
hour, to commence at any time between the end of 
the third and end of the fifth hour of the day's 
employment, except where an alternative arrange- 
ment is entered into as a result of discussions as 
provided for in Clause 9B.—Procedures for In- 
Plant Discussions of this award. 

(5) When a worker is required by his employer for 
duty during any meal time whereby his meal time is 
postponed for more than one half hour, he shall be 
paid at overtime rates until he gets his meal. 

TRANSPORT WORKERS (Government). 
Award No. 2A of 1952. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 643 of 1986. 

Between Transport Workers Union of Australia 
Industrial Union of Workers, Western Australian 
Branch, Applicant and the Honourable Premier for 
the State of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Ms S. Majewski on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Transport Workers (Government)'' 
Award No. 2A of 1952 as varied, consolidated and 
varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 5th day of 
September 1986. 

Dated at Perth this 5th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Extra Rates: Delete this clause and 

insert in lieu: 
6.—Extra Rates. 

(1) All persons carting and coming into personal 
contact with tarred road metal, hot bitumen, tarred 
blocks or spreading tar or hot bitumen shaU be paid 
$1.20 per week extra, provided this shall not apply 
to any packaged goods from which the material does 
not leak or to any worker who is not required to 
handle any of the materials named. 

(2) Offensive materials — workers carting any of 
the following offensive materials shall be paid 97 
cents per week extra — bone dust, bones, blood 
manure, dead animals, offal including that which is 
carted from hotels and restaurants or other places in 
kerosene tins, green skins, raw hides and sheep skins 
when fly-blown or maggoty, sausage skin casings 
(except when packed in non-leaky containers for 
consumption), spent oxide, hair and fleshings, soda 
ash, muriate of potash, sheep's trotters (known as 
"pie"), stable, cow or pig manure, meat meal, liver 
meal, blood meal, TNT and any other material 
which the Board of Reference shall decide from time 
to time is offensive material. The Board of 
Reference may delete any material from this 
definition. 

(3) Dirty materials — workers carting any of the 
following dirty materials shall be paid 18 cents per 
hour extra when loaded or unloaded by the driver 
(except by tipping) — coal, coke, briquettes, 
plummage, graphite, ferro or iron manganese, lime, 
"comaidai" lime, tallite, limil, plaster, plaster of 
paris, red oxide, zinc oxide, superphosphate (in 
second hand and/or farmer's own bags), dicalcic 
phosphate, yellow ochre, red ochre, charcoal, 
empty flour bags, supercel in jute bags, stone dust 
refuse and/or garbage bags from ships in port, street 
sweepings, when carted as a full load, and any 
material or a particular load thereof which the 
Board of Reference may decide to be dirty. The 
Board of Reference may delete any material from 
this definition. This allowance shall not apply to any 
packaged goods from which the material does not 
leak or seep or to any worker who is not required to 
handle any of the materials named. 

(4) Drivers who handle money during any week or 
portion of a week as part of their duties and account 
for it shall be paid in addition to the rate of wage 
prescribed by Clause 5 as follows: 

For any amount handled up to 
$20.00 $0.65 
For any amount handled over $20.00 
but not exceeding $200 $1.20 
For any amount handled over $200 
but not exceeding $600 $2.30 
For any amount handled over $600 
but not exceeding $1 000 $3.15 
For any amount handled over $1 000 $4.50 

The term "money" used herein shall be deemed 
to include cheques. 

(5) Workers carting carbon black, except when 
packed in sealed metal containers, shall be paid 83 
cents per day or part thereof. 

(6) Workers carting secondhand furniture, except 
to or from a dealer, auction mart or repairer, shall 
be paid $8.40 per week extra. 

(7) Workers carting livestock (horses, cattle, 
sheep, pigs or goats) shall be paid $8.40 per week 
extra. 

(8) A driver who is required to act as salesman of 
goods in his vehicle shall be paid $1.20 per week 
extra. 

(9) Where two or more of the foregoing rates 
[other than those in subclauses (4) and (8) of this 
clause] have application, only the highest of such 
rates shall be payable. 

(10) A worker required to work in a van or a 
chamber with a temperature of less than zero 
degrees Celsius shall receive an additional 33 cents 
per hour or part thereof for all time so worked. 

2. Clause 12.—Meals: Delete subclauses (1) and (2) of 
this clause and insert in lieu: 

(1) A worker required to work overtime for more 
than Wi hours without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with any meal required by 
the employer or paid $4.30 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall, unless he has notified the worker 
concerned on the previous day or earlier, that such 
second or subsequent meal will also be required, 
provide such meals or pay an amount of $2.95 for 
each second or subsequent meal. 

3. Clause 19.—Distant Work, Change of Depot: 
Delete subclauses (2) and (3) of this clause and insert in 
lieu: 

(2) Except as provided for in subclause (3) of this 
clause, a worker engaged on work from which he is 
unable to return to his home at night shall be 
supplied with reasonable food and accommodation 
or shall be paid for such personal expenses as he 
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reasonably incurs but shall be paid at least $10.55 
per day in addition to payments set out in Clause 
12.—Meals of this award. 

(3) A worker engaged on work which requires 
him to sleep in or about his truck whilst in the course 
of travelling from one point to another, or in the 
absence of suitable accommodation is obliged to live 
in a tent or hut shall in addition to the application of 
subclause (2) of this clause in respect of food, be 
paid an allowance in lieu of accommodation of 
$10.55 per night. 

TRANSPORT WORKERS 
(State Energy Commission). 

Award No. 40 of 1965. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 489 of 1986. 

Between the State Energy Commission of Western 
Australia, Applicant and Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch, Respondent. 

Order. 
HAVING heard Mr B. Duplock on behalf of the appli- 
cant and Mr J.A. Long on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Transport Workers (State Energy 
Commission) Award No. 40 of 1965 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 14th day of August 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—-Sick Leave: Delete subclause (2) and 

insert in lieu: 
(2) For the purpose of this clause, the expression 

"non-attendance on the grounds of personal ill 
health" shall be deemed to include absence of a 
worker for not more than three consecutive working 
days due to the unexpected critical illness of a 
member of the worker's immediate family (i.e. 
spouse, parent, child, brother or sister) but only if 
and to the extent that the worker proves to the satis- 
faction of the employer that the absence was 
necessary. 

TRANSPORT WORKERS 
(State Energy Commission). 

Award No. 40 of 1965. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 628 of 1986. 

Between Transport Workers Union of Australia 
Industrial Union of Workers, Western Australian 
Branch, Applicant and State Energy Commission of 
Western Australia, Respondent. 
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Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Mr N.L. Fry on behalf of the respondent, and 
by consent, the Commission pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Transport Workers (State Energy 
Commission)" Award No. 40 of 1965 as varied, 
consolidated and varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 5th day of September 1986. 

Dated at Perth this 5th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 19.—Meals: Delete subclauses (1) and (2) of 

this clause and insert in lieu: 
(1) A worker required to work overtime for more 

than 1 Vi hours without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with any meal required by 
the employer or paid $4.30 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall, unless he has notified the 
workers concerned on the previous day or earlier 
that such second or subsequent meal will also be 
required, provide such meals or pay an amount of 
$2.95 for each second or subsequent meal. 

2. Clause 25.—Special Rates and Provisions: Delete 
subclauses (3), (6) and (8) of this clause and insert in lieu: 

(3) Drivers who handle money during any week or 
portion of a week as part of their duties and account 
for it, shall be paid in addition to the rate of wage 
prescribed by Clause 29.—Wages as follows: 

Per Week 
For any amount handled up to 
$20.00 0.65c 
Over $20.00 but not exceeding $200 $1.20 
Over $200 but not exceeding $600 $2.30 
Over $600 but not exceeding $1 000 $3.15 
Over $1 000 $4.50 

The term "money" used herein shall be deemed 
to include cheques. 

(6) Drivers required to operate HIAB lifting 
equipment in the course of their employment shall 
be paid an extra $6.45 per week. 

(8) Workers carting any offensive materials (as 
defined) shall be paid an extra 97 cents per week. 

ZOOLOGICAL GARDENS EMPLOYEES. 
Award No. 29 of 1969. 

BEFORE THE WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

No. 350 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Zoological Gardens 
Board, Respondent. 

Order. 
HAVING heard Mr C. Evans on behalf of the applicant 
and Mr B. Arlow on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
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under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 9 July 1986 have 
been complied with, and by consent, hereby orders — 

That the Zoological Gardens Employees Award 
No. 29 of 1969 be varied in accordance with the 
following Schedule with effect from the first pay- 
period commencing on or after the 29th day of 
August 1986. 

Dated at Perth this 1st day of September 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the numbers and 

title 19.—Travelling Time and insert the numbers and 
title 19.—Travelling Time and Vehicle Allowance in lieu. 

2. Clause 19.—Travelling Time: Delete this clause and 
insert the following in lieu: 

19.—Travelling Time and Vehicle Allowance. 
(1) Where an employee is sent to work from the 

employer's recognised place of business, the 
employer shall pay all travelling time from such 
place of business to the job, and if the employee is 
required to return the same day to the employer's 
place of business, the employer shall pay travelling 
time to the place of business. 

(2) Where an employee is required during his 
normal working hours, by the employer, to work 
outside his usual place of employment, the employer 
shall pay the employee any reasonable travelling 
expenses incurred except where an allowance is paid 
in accordance with subclause (3) hereof. 

(3) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedules set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for use of employee's own vehicle 
on employer's business: 

Schedule 1 — Motor Car. 
Area and Details Engine Displacement 

(in Cubic Centimetres) 
Distance Travelled Each Over 1600cc 1600cc 
Year on Employer's 2600cc -2600cc and 
Business Under 
Metropolitan Area: 

First 8 000 kilometres 33.1 29.6 24.4 
Over 8 000 kilometres 21.6 19.2 16.4 

South West Land Division: 
First 8 000 kilometres 33.9 30.3 25.1 
Over 8 000 kilometres 22.1 19.7 16.8 

North of 23.5 degrees 
South Latitude: 

66 W.A.I.G. 

Schedule 2 — Motor Cycles. 
First 8 000 kilometres 9.6 
Over 8 000 kilometres 6.0 

Motor Vehicles with rotary engines are to be 
included in the 1600-2600cc category. 

AWARDS/AGREEMENTS — 
Application for variation of — 

no variation resulting — 

QUTSTATION PILOT CREWS — HARBOUR 
AND LIGHT DEPARTMENT. 

Award No. 4 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 416 of 1983. 

Between the Honourable Minister for Transport, Appli- 
cant and Maritime Workers' Union of Western 
Australia, Union of Workers and Others, 
Respondents. 

Order. 
HAVING heard Mr J.R. Love on behalf of the applicant 
and Mr V.F.J. Vlyminck on behalf of the Maritime 
Workers' Union of Western Australia, Union of 
Workers and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders: 

That the application except for that part thereof 
resolved by the Interim Order of the 24th day of 
August 1983 be dismissed. 

Dated at Perth this 24th day of June 1986. 

(Sgd.) G..I. MARTIN, 
[L.S.] Commissioner. 

PRIV ATE HOSPITAL EMPLOYEES. 
Award No. 27 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 56 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and St John of God 
Hospital and Others, Respondents. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant and there being no appearance by or on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the application be dismissed. 

Dated at Perth this 24th day of June 1986. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

First 8 000 kilometres 37.5 33.2 27.9 (Sgd.) G.J. MARTIN, 
Over 8 000 kilometres 24.1 21.4 18.4 [L.S.] Commissioner. 

Rest of the State: 
First 8 000 kilometres 34.8 31.2 25.8 
Over 8 000 kilometres 22.7 20.3 17.2 - 
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NOTICES — 
Award/agreement matters — 

Application No. A20 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"MISCELLANEOUS WORKERS' UNION 

(PRIVATE INDUSTRY GENERAL) AWARD 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply to the persons employed in or in 

connection with the industries listed in Schedule "A" 
and to the persons employed in or in connection with the 
industries carried out by the respondents listed in 
Schedule "B" of this Award in the State of Western 
Australia. 

Schedule "A" Awards Replaced. 
Animal Welfare Industry Award No. 8 of 1968 
Bag, Sack and Textile Workers' Award No. 3 of 1960 
Brushmakers' Award No. 30 of 1959 
Drum Reclaiming Award No. 21 of 1961 
Health Attendants' Award No. 49 of 1978 
Marine Stores Award No. 13 of 1958 
Mineral Earth Employees' Award No. 9 of 1975 
Optical Mechanics' Award No. 9 of 1970 
Paint and Varnish Makers' Award No. 22 of 1957 
Photographic Industry Award No. 9 of 1980 
Rope and Twine Employees Award No. 11 of 1963 
Saddlers' and Leatherworkers' Award No. 7 of 1962 
Soap and Allied Manufacturing Award No. 25 of 1960 
Watchmakers' and Jewellers' Award No. 10 of 1970 
Wool Scouring and Fellmongery Industry Award No. 32 

of 1959 

Schedule "B" Respondents. 
Mr P.S. Adams 
21 Bickley Road, Cannington 6107 
Ascot Veterinary Hospital 
297 Great Eastern Highway, Belmont 6104 
St Francis Veterinary Hospital 
7 Main Street, Osborne Park 6017 
Mr P.M.A. Harwood 
20 Henry Street, Fremantle 6160 
Mr A.R. Hugh 
Dairy Road, Darlington 6070 
Mr K.J. Kent 
31 Kintail Road, Applecross 6153 
Mr R.K. Kent 
6 Strome Road, Applecross 6153 
Melville Animal Hospital 
34A Rome Road, Melville 6156 
Messrs I.J. Miller and M.J. Grandison 
2 Devon Road, Swanbourne 6010 
Mr C.P. Owens 
72 Canning Highway, South Perth 6151 
Royal Society for the Prevention of Cruelty to Animals 
49 St George's Terrace, Perth 6000 
Mr A.F. Smits 
597 Stirling Highway, Cottesloe 6011 
Mr L.W. Spiers 
3 Riverview Road, East Victoria Park 6100 

Mr B. Stein 
52 Salvado Road, Wembley 6014 
Joyce Bros WA Pty Ltd 
Forsyth Street, O'Connor 6163 
Gadsen, J. Pty Ltd 
Ladner Street, O'Connor 6163 
Durrants and Fremantle Bag Co Pty Ltd 
226 Hampton Road, South Fremantle 6160 
Westralian Farmers Co-Operative Ltd 
40 The Esplanade, Perth 6000 
Market Bag Exchange 
16 Gordon Street, West Perth 6000 
Acme Canvas Workers 
164 Beechboro Road, Bayswater 6053 
Roily Tasker 
43 Swan Street, North Fremantle 6159 
Swan Brushware Ltd 
50 Lionel Street, Naval Base 6165 
Imerito Drum Company 
Meadowcroft Street, Geraldton 6530 
Drum Services WA Pty Limited 
152-156 Cockburn Road, South Fremantle 6162 
Laurie Potters Health Club (Perth) 
918 Hay Street, Perth 6000 
Rockingham Health Academy 
34 Hurrell Way, Rockingham 6168 
American Health Studios 
446 Murray Street, Perth 6000 
Carine Glades Health Studio 
473 Beach Road, Carine 6020 
Kevin Duffs Health Studio 
160 Canning Highway, East Fremantle 6158 
New Life Health Academy 
147 High Road, Rossmoyne 6155 
Healthways 
271 Selby Street, Floreat Park 6014 
The Executive Health Club 
London Court, Hay Street, Perth 6000 
Ian Goodwin's Health Club 
128 Melville Parade, Como 6152 
Garden City Health and Beauty Club 
4th Floor Garden City House, Riseley Street, 
Booragoon 6154 
Sportsman Health Studio 
1731 Albany Highway, Ken wick 6197 
True Health 
335 Selby Street, Osborne Park 6017 
Fletchers Fitness World 
243 Great Eastern Highway, Midland 6056 
Unihealth Clubs 
7 Canham Way, Greenwood 6024 
Cooley and Freeman 
South Terrace, Fremantle 6160 
Curtis Bros 
249 Pier Street, Perth 6000 
Exell, A.C. 
87 Mackie Street, Victoria Park 6100 
Nutall, H.G. 
15 Garden Street, West Perth 6005 
Windsor Wiper Sales 
272 Welshpool Road, Welshpool 6106 
Universal Milling Co Pty Ltd 
Tomlinson Road, Welshpool 6106 
Mineral By-Products Pty Ltd 
101 Ewing Road, Welshpool 6106 
Laubman and Pank (WA) Pty Ltd 
77 Barrack Street, West Perth 6005 
OPSM Spectacle Makers Pty Ltd 
40 Ord Street, West Perth 6005 
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Sainken and Sainken 
Suite 20, Gallery Level, Wesley Centre, 
93 William Street, Perth 6000 
Yeates and Yeates 
893 Canning Highway, Applecross 6153 
A. and K. Knapp 
Shop G13, St Martins Arcade, Perth 6000 
Dulux Australia Ltd 
Murphy Street, O'Connor 6163 
West Australian Paint and Varnish Pty Ltd 
48 Hardey Road, Belmont 6104 
Berger Paints WA Pty Ltd 
443 Scarborough Beach Road, Osborne Park 6017 
Walpamur Paints Pty Ltd 
Murphy Street, O'Connor 6163 
Illustrations Pty Ltd 
885 Wellington Street, Perth 6000 
Kevron Photographies Pty Ltd 
121 Hill Street, East Perth 6000 
Viva Colour 
26 Brown Street, Claremont 6010 
Colourway Photographic Laboratories 
356 Murray Street, Perth 6000 
Bruno Zimmermann 
759 Beaufort Street, Mt Lawley 6050 
Langham Studios Pty Ltd 
1st Floor, Plaza Arcade, Perth 6000 
J.E. Halse Photographies Pty Ltd 
4 Bennett Street, East Perth 6000 
Leicart Photographs 
120A Barrack Street, Perth 6000 
Ronald H. Armstrong Pty Ltd 
7 Bennett Street, East Perth 6000 
Group Colour (WA) Pty Ltd 
Osborne Road, Tuart Hill 6060 
WA Rope and Twine Company Pty Ltd 
718 Stirling Highway, Mosman Park 6012 
A & B Leather and Canvas Manufacturers 
59 Felspar Street, Welshpool 6106 
Hugo Fischer Pty Ltd 
449 Orrong Road, Kewdale 6105 
Mallabones Pty Ltd 
139 Colin Street, West Perth 6005 
J.L. Burley Pty Ltd 
25 Royal Street, East Perth 6000 
Burley Sports 
1-3 Absolon Street, Melville 6156 
Candle Light Co Pty Ltd 
11 Durham Road, Bayswater 6053 
Entex Chemicals 
28 Hines Road, O'Connor 6163 
Nightingale Chemicals 
19 Cleveland Street, Dianella 6062 
David Gray 
Rawlinson Street, O'Connor 6163 
Hunters Products 
18 Boag Place, Morley 6062 
Cans Bros Ltd 
713 Flay Street, Perth 6000 
East West Chain Pty Ltd 
Lot 27 Lacey Road, Mundaring 6073 
Jandakot Wool Scouring Co Pty Ltd 
Hammond Road, Jandakot 6164 
Swan Wool Scouring Co Pty Ltd 
22 Swan Road, North Fremantle 6159 
Hulme Wool Scouring Co (1938) Pty Ltd 
Leach Highway, Melville 6156 

Wilcox Mofflin Ltd 
119 South Terrace, Fremantle 6160 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 23rd day of September 1986. 

K. SCAPIN, 
Registrar. 

Application No. AG7 of 1986. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT ENTITLED 

"ST JOHN AMBULANCE ASSOCIATION WA (INC) 
WORKERS' COMPENSATION. 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous WA Branch under the Industrial 
Relations Act 1979 for registration of the above 
Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

(3) This Agreement shall apply to all persons who 
are members of the Applicant Union employed by 
the Respondent. 

(4) An Officer, who as a result of, or during the 
course of, employment, becomes entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981, shall in addition to that 
payment, receive an amount of money from the 
employer, which is equivalent to the difference 
between the wages (inclusive of all penalties and 
overtime) the Officer would have received had the 
Officer not been unable to continue at work, and the 
amount being paid under the abovementioned act. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 12th day of September 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

SECTION 23 — 

Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Application No. 878 of 1986. 

Between Robe River Iron Associates, Applicant and the 
Australian Workers' Union, Western Australian 
Branch, Industrial Union of Workers, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 22nd day of September 1986. 

Mr G.D. McKenzie on behalf of the Applicant. 
Mr K.F. McCann on behalf of the Respondent. 
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Reasons for Decision. 
THE COMMISSIONER: This is a novel if not strange 
claim, the Applicant seeks an order in the following 
terms: 

That notwithstanding the provisions of the 
Orders made by the Commission in Court Session 
on 21 August 1986 in Matter No. 758 of 1986 the 
Company is entitled to dismiss G. Accosta {sic), an 
employee engaged pursuant to Order (1) of those 
Orders for serious misconduct. 

The part of the Commission's Order to which this 
application refers is in the following terms: 

(1) That the Company shall employ and continue 
to employ in accordance with his contract of service 
each employee who presents himself for work in the 
normal way on Friday 22 August 1986 in the classifi- 
cation and under the same work arrangements and 
in the same work area in which he was working on 5 
August 1986 save and except where variation to 
classification or work arrangements or work areas 
were effected by the Company prior to Monday 11 
August 1986 and such changes have been disputed 
by the employee, in which case such variations shall 
stand but the employee shall suffer no reduction in 
remuneration and shall continue to be paid as if the 
variation to classification and work arrangements 
had not been made, until this aspect of the dispute is 
determined by conciliation or, if necessary, by 
arbitration. The resumption of employment shall 
apply without any break in service for the purpose 
of any rights and entitlements. 

That and the other parts of the Order made by the 
Commission constituted by a Commission in Court 
Session, on that occasion were made as the result of a 
decision by the Applicant to terminate the employment 
of its wages personnel effective from 11 August last. The 
Order was the subject of an unsuccessful appeal and 
therefore work was not resumed in accordance with its 
terms until 4 September. On that day there was an alter- 
cation at the work place between Mr Acosta, a storeman 
employed by the Applicant, and Mr Mott, a foreman 
employed by it. Mr Mott says he was abused, threatened 
with violence and assaulted by Mr Acosta. Mr Acosta 
denies these allegations and says that he was unduly 
pestered by Mr Mott. 

By a letter dated 4 September, the Applicant informed 
Mr Acosta that he was found to ' 'have committed serious 
misconduct in that you abused and assaulted a staff 
employee, Foreman B. Mott, at the Ore Preparation crib 
room at approximately 0715 hours this day" and 
therefore "you are dismissed as per Clause 6 (1) of 
Industrial Agreement No. 10 of 1979, as amended" 
namely the CRRIA Iron Ore Production and Processing 
Agreement 1979. However, in the belief that the 
Commission's order prevented such action the Applicant 
simply stood Mr Acosta aside on full pay and subse- 
quently instituted these proceedings. 

There is a substantial conflict in the evidence called on 
behalf of the respective parties to the proceedings. In 
short, Mr Mott claims that at or about 7.00 a.m. of the 
day in question his task was to direct the yard crew for 
whom he was responsible to the main plant mess for a 
briefing. Ordinarily they might have expected to 
assemble at the yard crew office. There were 
approximately 60 personnel affected may of whom were 
new to the area. As they arrived for work some proceed- 
ed down a lane-way between machinery lying at the work 
place from where Mr Mott was directing them to the 
mess. In the course of performing that task he noticed 
Mr Acosta walking down the lane-way and yelling about 
Peko "scabs", although this was apparently not directed 
at Mr Mott. Mr Mott said he called Mr Acosta by his 
Christian name on three occasions in an attempt to attract 
his attention to inform him of the need to proceed to the 
mess rather than to the usual venue. Mr Acosta at first 

ignored him and continued to yell about Peko "scabs" 
until he finally said to Mr Mott words to the effect that he 
didn't have to take instructions from him and moreover, 
that if he, Mr Mott, came near Mr Acosta in the tunnels 
at work "you'll get it". Mr Mott says he then looked 
away from Mr Acosta, who was nearby, to see if anyone 
else was coming down the lane. Mr Acosta then took 
some steps towards him and pushed him vigorously with 
an open hand on the right shoulder forcing the shoulder 
back somewhat, but not so as to cause him to lose his 
balance. He suggested at the same time that Mr Mott 
should "get lost". Mr Mott says that he felt threatened 
by Mr Acosta's manner and by his words. He then 
reported the incident to his supervisor, Mr Teong, and 
advised him that he did not wish to conduct the briefing 
whilst Mr Acosta was in the mess. Thereafter, Mr Teong 
and the Manager, Production and Shipping, Mr Gouge, 
conducted an investigation into the matter. Mr Mott was 
required to repeat his allegations to the supervisors in the 
presence of Mr Acosta and a shop steward, Mr Van 
Dyke. At first Mr Acosta appeared to treat the investiga- 
tion with ignore, but when pressed denied that the events 
had occurred as Mr Mott alleged. Mr Teong made a plea 
in the mess for witnesses but none were forthcoming. In 
the result the supervisors concluded that Mr Acosta was 
guilty of the misconduct and informed him that his 
employment was terminated. 

Mr Acosta's version of the incident is wholly different. 
He says he knew where he was to go on the day in 
question and was following others enroute to the mess. 
He says further, that Mr Mott told him on three or four 
occasions to go up the stairs to the mess rather than the 
yard office. In the end Mr Acosta was driven to inform 
Mr Mott that he was "not stupid" and that if he didn't 
leave him alone he, Mr Acosta, would "not be 
responsible for his actions". He then asked Mr Mott to 
get out of his way. Mr Mott came towards him, as he did 
so Mr Acosta says he put his right arm out and Mr Mott's 
left shoulder "sort of connected" with his hand. Mr 
Acosta denies having made any threats in relation to Mr 
Mott's appearance in the tunnels. 

Unfortunately there were no independent witnesses to 
the incident. On the evidence before me I am left in no 
doubt that the events occurred substantially as Mr Mott 
has recited them. Although I formed the impression that 
he was barely adequate for the task which confronted 
him on the day in question and that he is not one to treat 
lightly a rebuff to his authority, nonetheless Mr Mott 
impressed me as being honest and accurate in his 
testimony of the events on that day. Where his evidence 
conflicts with that of Mr Acosta I am bound to say that I 
prefer the evidence of Mr Mott. Having heard Mr Mott I 
do not believe that he has the capacity to concoct a story 
in the detail he gave. Further, the evidence of Mr Teong, 
who impressed as a most credible witness, was that when 
he went to summon Mr Acosta shortly after Mr Mott's 
report, Mr Acosta was still shouting in a foul manner 
about Peko "scabs" and staff. That is a fair indication 
that Mr Acosta was at least very annoyed. Although 
another witness suggested that Mr Acosta was not 
making any more noise in the mess than others, that is 
not supported by the evidence of Messrs Teong and 
Gouge whose evidence I prefer on the matter. Indeed 
their evidence was that he sounded most beligerent. 
Apart therefore from impressions gained from the 
disposition of the witnesses, I think it improbable that 
Mr Acosta reacted as coolly as he would have me believe. 

On the balance, I am satisfied and find that Mr Acosta 
did say to Mr Mott in effect that he did not have to take 
instructions from him and further, that if Mr Mott was to 
come near him in the tunnels as in the ordinary course of 
their respective duties as he might have to, Mr Mott 
would be dealt with in a violent way. Still further, I find 
that when Mr Mott was not looking Mr Acosta stepped 
towards him and pushed him somewhat vigorously as he 
demonstrated, with an open hand in the region of the 
right shoulder with sufficient force to cause him to 
appear shaken and pale and to fear for his safety. 
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There is no fixed rule of law defining the degree of 
misconduct which will justify summary dismissal [see: 
Clouston & Co v. Corry (1906) AC 122], It is often said 
that conduct should be such as to show that the employee 
has disregarded the essential condition of his contract of 
employment [see: Laws v. London Chronical (Indicator 
Newspapers) Ltd (1959) 1 WLR 698]. Each case has to be 
considered in light of its own circumstances. In matters 
of this nature the circumstances surrounding one case are 
not likely to be identical with those in another so that the 
merits of each case generally differ. There is therefore, 
nothing to be gained by an analysis of the many cases of 
this kind which have come before the Commission and 
similar tribunals. 

In my view, Mr Acosta's conduct as 1 have found it to 
be is misconduct justifying summary dismissal as 
envisaged by Clause 6 (1) (a) of the Agreement. It was a 
wilful and serious disregard by him of an essential 
element of his contract of employment that he not 
deliberately endanger fellow employees, particularly a 
supervisor acting in the execution of his duty. Mr Acosta 
did not merely commit an act of insult or insubordina- 
tion against his foreman nor simply threaten violence 
against a supervisor at the workplace, but he followed it 
up with an assault upon the supervisor. The assault 
though by itself not a serious assault nonetheless gives 
cause to suggest that the threat might indeed have been 
carried out in the future. In toto his conduct was in my 
view a serious disregard of his obligations as an 
employee, justifying summary dismissal. 

In a dispute arising out of the dismissal of an employee 
the Commission's authority is not limited merely to an 
examination of the respective legal rights of the 
disputants. Rather, the question for the Commission is 
' 'whether the legal right of the employer has been 
exercised so harshly or oppressively against the employee 
as to amount to an abuse of that right". The jurisdiction 
given the Commission in this respect is not, however, a 
licence for the Commission "to take over the functions 
of the employer in relation to the selection and retention 
of employees". Rather, the Commission's task in 
matters of this nature is to "intervene only when it is 
necessary to protect an employee against an unjust or 
unfair exercise of the employer's right of dismissal" [see: 
The Undercliffe Nursing Home v. the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Services and Miscellaneous, WA Branch (1985) 65 
WAIG 385, 386, 387; and see too: The Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Services and Miscellaneous, WA Branch v. Uniting 
Church of Australia, Trinity Parish, Perth Property 
Committee: Appeal No. 277 of 1986 (as yetunreported)]. 

On the facts as I find them Mr Acosta's conduct 
clearly called for disciplinary action and in that, the 
Applicant had in reality two alternatives under the 
Agreement; they were to terminate his employment 
either summarily or by notice or otherwise to suspend 
him for a period not exceeding five consecutive shifts, the 
maximum period of suspension permitted by the 
Agreement. No one suggested any other form of punish- 
ment would have been appropriate. Having regard to the 
nature of the conduct as 1 find it, I do not consider that 
the Applicant acted unfairly in choosing to discipline Mr 
Acosta in the way in which it did. The Applicant might 
have adopted a different solution but in the circum- 
stances I cannot conclude that the solution it adopted 
was not one fairly open to it. It is fundamental to a 
contract of employment that employees act in a 
reasonable manner toward each other and moreover, 
there is an obligation on employers to see that employees 
so act [c.f. Greenleaf Fertilisers Ltd v. Sulphide 
Corporation Employees' Union (1978) AILR 350], 
Clearly Mr Acosta did not by any measure act in a 
reasonable way towards Mr Mott. On the facts as I find 
them there was no evidence to suggest that Mr Mott 
provoked Mr Acosta into acting as he did. I do not accept 
that he was in any way aggressive towards Mr Acosta, 
indeed he impressed as being incapable of it. It may be 

that Mr Acosta was deeply upset at the Applicant's 
decision to instruct staff members to perform the work 
of wages personnel, particularly because the Applicant 
had dismissed its wages personnel so preventing them 
from doing what had hitherto been the source of their 
daily living. However, all wages personnel were similarly 
affected by the Applicant's decision and moreover, that 
cannot be taken as a warrant for him to react in the deter- 
mined way and to the extent that he did. Mr Acosta was 
in no special position in this regard, yet the credible 
evidence is that he alone acted in a belligerent way about 
the matter even before he was spoken to by Mr Mott. 
Furthermore, the evidence is that though Mr Mott gave 
similar instructions to others on the day in question, only 
Mr Acosta reacted in the way complained of. The 
decision to dismiss was made after a consideration of Mr 
Acosta's actions on the day, Mr Mott's state of distress 
and because Mr Gouge did not want to run the risk of Mr 
Acosta fulfilling his threat of further violence against Mr 
Mott. For the reasons outlined, I cannot think that either 
irrational or unfair notwithstanding the fact that Mr 
Acosta has apparently a record of eight years of good 
service with the Applicant and will no doubt suffer 
significant domestic disruption as the result of the 
dismissal. 

The Respondent complained, at least in the course of 
eliciting evidence during these proceedings, that the 
Applicant adopted a different procedure in conducting 
the investigation than it had in the past and that this 
operated to the detriment of Mr Acosta. In the past 
investigations relating to misconduct of this nature have 
apparently almost always been carried out in the 
presence of a union convenor. It is difficult to see any 
warrant in the Agreement for such a practice. Even if 
there be such a warrant I cannot think that the absence of 
the convenor on this occasion renders the dismissal 
unfair. It is well established both in this country and even 
under the more detailed United Kingdom legislation that 
non-compliance with a code of practice does not 
necessarily render a dismissal unfair, but it is one of the 
factors to be taken into account [c.f. Mount Newman 
Mining Co Pty Ltd v. The Association of Drafting, 
Supervisory and Technical Employees Western 
Australian Branch (1985) 66 WAIG 10]. Mr Acosta had a 
shop steward of his choice present at all times. He was 
invited to comment on the allegations made against him 
and denied them as he has again on this occasion before 
the Commission. The Applicant called for witnesses and 
none came forward and again that has been the case in 
respect of these proceedings. It is difficult to see how any 
of those happenings would have altered had a convenor 
rather than a shop steward been present. Mr Acosta 
suggests that the absence of witnesses at the investigation 
was because it was carried out other than in accordance 
with the rules, yet he now acknowledges that there were 
in reality no witnesses to the incident and certainly he has 
not produced any on this occasion. There can be no 
suggestion that he did not understand the nature of the 
investigation or its import. He has been a shop steward 
and in that capacity has experienced similar 
investigations. Furthermore, he was told that the 
allegation made against him was a serious one. 

In my view, for the reasons outlined the Applicant was 
not only entitled to summarily dismiss Mr Acosta in the 
manner in which it proposed but in so proposing was not 
acting unfairly and ought therefore be given liberty to 
execute that proposal now. But for the Commission's 
Order the dismissal would already have been effected 
and in my view justifiably. In the circumstances I am 
prepared to make a declaration in terms similar to those 
in the order sought by the Applicant. I must say however 
that I doubt the need for such a declaration. As presently 
advised, my interpretation of the Commission's Order of 
21 August 1986 is that it does not prohibit summary 
dismissal of employees affected by the Order. The Order 
so far as is relevant simply commands the Applicant to 
employ and continue to employ each employee 'in accor- 
dance with his contract of service". I would have though 
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that the right to summarily dismiss such an employee for 
misconduct was as much a part of the contract of 
employment as is the wage rate stipulated therein. The 
Agreement which forms the basis of the contract 
stipulates by Clause 6 that it is not to operate to "affect 
the employer's right to dismiss a worker without notice 
for misconduct which, at law, would justify summary 
dismissal". 

That being so, there is much to be said for the view that 
the order does not interfere with the right of summary 
dismissal given by the common law in respect of 
misconduct. I do not read the decision of the Industrial 
Appeal Court which confirmed the validity of the order, 
as suggesting otherwise. In his reasons for deciding to 
uphold the validity of the Order Brinsden J. with whom 
the other members of the Court agreed, suggested that 
"if" the order imposed an obligation upon the Applicant 
to continue to employ those effected by the Order 
notwithstanding the Applicant's power to dismiss given 
pursuant to the Agreement, it could apply to the 
Commission for relief. Brinsden J. did not thereby 
decide that the Order did so limit the Applicant's power 
of dismissal but rather suggested a way of overcoming 
that limitation if in fact there was such a limitation. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Application No. 878 of 1986. 

Between Robe River Iron Associates, Applicant and 
the Australian Workers' Union, Western Australian 
Branch, Industrial Union of Workers, Respondent. 

Declaration. 
HAVING heard Mr G.D. McKenzie on behalf of the 
Applicant and Mr K.F. McCann and later Mr D.M. 
Stone (of Counsel) on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it by 
the Industrial Relations Act 1979, hereby declares:— 

That notwithstanding anything to the contrary 
contained in the Order of the Commission dated 21 
August 1986 in Application No. 758 of 1986 that the 
Applicant be and is hereby authorised to summarily 
dismiss Mr G. Acosta from its employment for 
misconduct committed in the course of his employ- 
ment on 4 September 1986 and in so doing the 
Company would not be unfairly dismissing Mr 
Acosta. 

Dated at Perth this 30th day of September 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

SECTION 29 (b) — 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 588 of 1985. 

Between Shaun David Berry, Applicant and Antex Land 
and Cattle Pty Limited, Respondent. 

Before Commissioner S.A. Kennedy. 
The 10th day of September 1986. 

Mr M.A. Marriott on behalf of the Applicant. 
No appearance for the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim brought under 
section 29 (b) (ii) of the Industrial Relations Act 1979. 
The applicant, Mr Shaun Berry, claims that he has not 
received an entitlement due under his contract of service 
with the named respondent, Antex Land and Cattle Pty 
Ltd. He seeks an Order from the Commission that the 
respondent pay him the sum of $600 being for annual 
leave due to the applicant. 

Mr Marriott, for the applicant, submitted that Mr 
Berry had entered into a contract of service with Mr B. 
Cockerall of Antex Land and Cattle Pty Ltd to work as a 
station hand on Belina Station, via Derby and that the 
offer of this contract and its acceptance occurred after a 
chance meeting between the applicant and Mr Cockerall 
on a roadway near Belina Station in July 1983. Accord- 
ing to Mr Marriott, the applicant commenced work at 
Belina Station the following day and worked 
continuously for the respondent for some 14 months 
when he terminated the contract of service. He further 
submitted that during that period the applicant worked 
up to 12 hours per day, every day, and was remunerated 
at the rate of $600 net per month after board and lodging 
charges were deducted from his gross wage and that the 
applicant did not take any paid leave in that period. 

Mr Berry claims that it was part of his contract of 
service that he receive four weeks' paid leave after 12 
months' continuous service and that, on his termination 
of the contract after 14 months of service, this entitle- 
ment was still due. 

The applicant gave evidence that there was no 
discussion about any terms of his contract of service 
between himself or any person or persons acting for the 
respondent at the time the contract of employment was 
entered into or subsequently. The matter of this claim 
was not raised by Mr Berry with the respondent at the 
time the contract of service was terminated. According to 
the applicant the reasons for his lack of communication 
with the respondent on this issue and other questions 
about his contract of employment was, in the initial 
stages, due to his uncertainty in working for, and with, 
Americans on Belina Station and his lack of knowledge 
about "their ways". In the later stages of his employ- 
ment Mr Berry said in evidence that he felt he was being 
cheated and concluded he should duly terminate his 
contract of employment and "get out". 

Mr Berry gave evidence in a forthright, honest manner 
and I do not doubt that he took up employment with the 
respondent in the belief that his contractual entitlements 
would be, as he put it, "fair" in accordance with con- 
ditions he had experienced in other places. The ground 
on which Mr Berry based this claim under section 29 of 
the Act was that it was a ''community standard" 
throughout Australia that, after 12 months' continuous 
service with an employer, employees are entitled to four 
weeks' paid leave. Mr Berry acknowledged that such 
paid leave was not an express or implied term of his 
contract of service with the respondent. 

The jurisdiction of the Commission in applications 
claiming contractual entitlements is limited to the terms, 
and the establishment of them, in the contract of service. 

The applicant in this instance has not established that 
four weeks' paid annual leave was part of his contract of 
service with the respondent. That being the case it is not 
open to the Commission to find the contractual entitle- 
ment claimed is due. Accordingly the application will be 
dismissed. An Order to that effect will now issue. 
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BEFORE THE WESTERN AUSTRALIAN • BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 588 of 1985. No. 464 of 1986. 

Between Shaun David Berry, Applicant and Antex Land 
and Cattle Pty Limited, Respondent. 

Order. 
HAVING heard Mr M.A. Marriott on behalf of the 
applicant and there having been no appearance on behalf 
of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 10th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1066 of 1985. 

Between Alan Douglas Cameron, Applicant and 
Canberra Television Services Pty Ltd, Respondent. 

Order. 
HAVING heard Mr L.A. Mather (of Counsel) on behalf 
of the applicant and Mr P.A. Monaco (of Counsel) on 
behalf of the respondent, and by consent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 8th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 548 of 1986. 

Between Michael Carter, Applicant and Courier Express, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 

Between Deborah Clarke, Applicant and Heritage 
Upholstery, Respondent. 

Order. 
HAVING heard Mr P. Brindal (of Counsel) on behalf of 
the applicant and Mr S. Kenner on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the respondent pay to the applicant the total 
sum of $146.46, being one week and one day's 
wages, within 21 days of the date of this order, in 
full and final settlement of the claim. 

Dated at Perth this 30th day of June 1986. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 269 of 1986. 

Between Allen James Cooper, Applicant and Florida 
Exclusive Pools, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 24th day of July 1986. 

The applicant appeared in person. 
Mr R. Baaijens appeared on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from transcript of the proceedings as 

edited by Mr Commissioner J.F. Gregor.) 
THE COMMISSIONER: The applicant in this matter, 
Allen James Cooper, was employed by Florida Exclusive 
Pools until January 1986 when the relationship was 
terminated. He claims that at the end of the contract of 
service there was owing to him an amount for pro rata 
annual leave calculated on a qualifying period of two 
months and seeks an Order in his favour for payment of 
IVi days' pay. 

It appears that Mr Cooper commenced employment 
with the respondent on 27 October 1985. He then 
accepted a part-time position as a maintenance man, and 
was paid a flat rate of $10.00 per hour. The contract 
continued until a new contract was negotiated between 
the parties to take effect from 19 December 1985. 

It appears that there were two different styles of 
contract between the parties. The first has, on the face of 
it, all the ingredients necessary to find that it was a sub- 
contract arrangement. It was part-time, the employee did 
other work for himself during the period, there appears 
to be little evidence of the control and in addition, the 
taxation arrangements were those which are usually 
associated with a sub-contract arrangement. 

As of 19 December, however, the nature of the 
contract appeared to change. It took on the character of 
a contract of service, with what might be described as 
normal conditions. The respondent says that I should 
regard that contract as still being of a sub-contract nature 
because it had attached to it a probation period of three 
months. I have taken the submission into account when 
considering the nature of the contract, but on balance 
there is no compelling reason to find that the second 
contract was not a contract of service. 

[L.S.] 
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Unfortunately there is little evidence before me to 
allow discovery of the precise terms of this contract, 
however, I can find that it carried a salary of $25 000 per 
annum and the parties agreed that there were other 
benefits, such as supply of a company vehicle and 
payment of a telephone account. However they do not 
agree with particularity on whether the contract 
contained provisions for annual leave and sick leave, and 
even if it did, the precise terms of those arrangements, 
other than to say that those arrangements were of a 
nature usually applicable in the industry. 

It is, in the circumstances, reasonable for me to imply 
the terms and conditions of this contract, on the basis of 
the dicta in BP Refinery (Westernport) Pty Ltd v. Shire 
of Hastings case [(1977) 16 ALR p. 363, at p. 376], 
Applying those rules, I can see reason to find that the 
contract would have included the provision for payment 
of annual leave, as indeed it would have included a 
provision for notice. It follows then that the applicant 
would be entitled to a payment of 12/3 days for annual 
leave, which has not yet been paid to him. 

However, that is not the end of the issue. I must bring 
to bear the provisions of section 26 of the Industrial 
Relations Act 1979 to the matters before me. That 
provision commands that the Commission should decide 
matters in accordance with equity, good conscience and 
the substantial merits of the case. 

Applying those commands to the facts before me, it 
has been admitted by Mr Cooper that he did not give 
notice and he has been paid, apparently on an ex gratia 
basis, for three days for an incomplete contractual 
period. It appears to me that he has already been paid 
money under this contract, to which he may not have an 
entitlement. Those payments were made by the 
respondent on an ex gratia basis, and are not available to 
be reclaimed from the employee. When I apply the equity 
test to these facts, I cannot find that the respondent 
should pay more to this applicant than he has already 
done, and I refuse the Order sought. 

The application is now dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 269 of 1986. 

Between Allen James Cooper, Applicant and Florida 
Exclusive Pools, Respondent. 

Order. 
HAVING heard the applicant in person and Mr R. 
Baaijens on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 21st day of July 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 135 of 1986. 

Between Ian Hardy, Applicant and Parrys Department 
Store (WA) Pty Limited, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 15th day of July 1986. 

The applicant appeared on his own behalf. 
Mr M.C. Downie appeared on behalf of the 

respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Relations Act 
1979 the applicant seeks: 

(a) Compensation for loss of earnings; 
(b) Commission for sales achieved in excess of 

budget; and 
(c) Workers' Compensation for an injury received 

whilst in employment. 
The respondent denies those claims wholly. 
I first heard the parties on the 23rd day of April 1986 

and directed that they confer privately on the matters of 
disagreement. 

Such discussions did take place but did not resolve the 
matters of disagreement so I resumed the hearing of the 
application on the 5th day of June 1986 and reserved my 
decision. 

During that hearing the applicant withdrew his claims 
in respect for Workers' Compensation after I advised 
him that it was not a matter upon which I could make a 
determination. 

The applicant was employed by the respondent as a 
"Store Manager" from the 18th day of June 1984 until 
the 9th day of February 1986 on which day the contract 
of employment was terminated by the respondent by the 
payment of moneys in lieu of notice. 

The applicant claims that such action was unfair hence 
his claim for compensation for loss of earnings whilst he 
secured alternative employment, which he did on the 
30th day of May 1986. 

From the material and evidence presented to me by the 
parties I find that: 

(a) The sales in excess of budget upon which the 
applicant relies to substantiate his claim for a 
bonus not paid to him by the respondent, 
resulted from a special promotion conducted 
by the respondent and whilst undertaken in the 
store of which the applicant was the manager, 
were not related to or the result of the general 
conduct of that store and accordingly this claim 
will not be allowed; and 

(b) Faced with the necessity to reduce the number 
of its store managers the respondent upon its 
evaluation of the persons concerned having 
regard to their value to the respondent, decided 
that the applicant was the person whose 
services were to be dispensed with. 

It was not shown to me that the respondent had made 
that decision upon any error of fact, or irrelevant 
considerations or bias and I do not consider that the 
applicant was unfairly dismissed and the claim for 
compensation on that ground will not be allowed. 

For those reasons the application will be determined 
by an Order of Dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 135 of 1986. 

Between Ian Hardy, Applicant and Parrys Department 
Store (WA) Pty Limited, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
M.C. Downie on behalf of the respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 15th day of July 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 316 of 1986. 

Between Robyn Anne Kellner, Applicant and Salvation 
Army Western Australia Property Trust trading as 
"Salvation Army Hollywood Village", 
Respondent. 

Before Mr Commissioner G.J. Martin. 
The 15th day of July 1986. 

The applicant appeared on her own behalf. 
Mrs P.E. Bentley appeared on behalf of the 

respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Relations Act 
1979 the applicant seeks an Order that she be reinstated 
in employment as a domestic at the respondents 
Hollywood Senior Citizens Village or alternatively 
compensation for loss of earnings on the ground that her 
contract of employment with the respondent was 
unfairly terminated by the respondent. 

The respondent objects to those claims and denies that 
it unfairly dismissed the applicant from its employment. 

The applicant commenced employment with the 
respondent on the 24th day of September 1985 and on the 
7th day of April 1986 was given three weeks' notice of 
termination of the contract of employment which then 
expired on the 30th day of April 1986. 

The evidence given by the respective parties was 
directed towards whether or not the applicant had 
performed her allotted tasks satisfactorily and the date 
upon which a faulty cord on a vacuum cleaner had been 
reported to the respondent's maintenance section. 

From the evidence before me I find that the applicant 
honestly endeavoured to properly perform the tasks 
allotted to her but those efforts were not to the satis- 
faction of the respondent's supervisors and who had 
made that view known to the applicant from time to 
time. 

It was thus open to the respondent to conclude that it 
would be better served by replacing the applicant with 
another employee. 

Accordingly I am of the view that the respondent did 
not exercise its right to terminate the contract of employ- 
ment unfairly and the application is dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 316 of 1986. 

Between Robyn Anne Kellner, Applicant and Salvation 
Army Western Australia Property Trust trading as 
"Salvation Army Hollywood Village", 
Respondent. 

Order. 
HAVING heard the applicant on her own behalf and Mrs 
P.E. Bentley on behalf of the respondent, the Commis- 
sion pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 15th day of July 1986. 

(Sgd.) G.J. MARTIN, 
IL.S.l Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 592 of 1986. 

Between Saymoy Kok, Applicant and Cheapway Fruits 
and Vege, Respondent. 

HAVING heard Miss Saymoy Kok, the applicant, in 
person and Mrs Shirley Fay Madill, on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent hereby orders that — 

1. The respondent will pay the applicant three 
days' pay within 14 days of the date of this order. 

2. The respondent will provide the applicant with 
a statement to the effect that her contract of service 
was terminated because of a reduction of staff. 

3. This agreement is in full and final settlement of 
the applicant's claim. 

Dated at Perth this 29th day of August 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 161 of 1986. 

Between Roger John Livingston Lewis, Applicant and 
Winterbottom Holdings, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 4th day of July 1986. 

The applicant appeared on his own behalf. 
Mr S.J. Kenner on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application, lodged on 
21 February 1986 the applicant Mr R. J. L. Lewis sought a 
compensatory payment totalling $2 564.10 on account of 
an alleged denial of employment. When the parties were 
heard on 12 June 1986 the quantum was amended to 
$5 173.33 which figure was based on the applicant having 
been unemployed until 4 June and having received some 
social security payments. 

Mr Kenner, on behalf of the respondent company, has 
raised the question of jurisdiction in the first instance. It 
is necessary in deciding that first question to understand 
the history of events so I will outline those matters as they 
were put before the Commission by Mr Lewis and largely 
unchallenged by the respondent company. 

It appears that the applicant had for some period been 
employed in an administrative post by a manufacturing 
company. He had a history of successful previous 
employment in the hotel industry, so in October 1985 he 
responded to a newspaper advertisement which advised 
of positions available at the Esplanade Hotel in 
Fremantle. 

He gained an interview with a Mr N. Coulthard whom 
he understood to be the manager of the hotel. The 
positions advertised had been filled but Mr Coulthard 
showed an interest in Mr Lewis' background to the 
extent that there was further communication between the 
two. Mr Lewis produced a letter (Transcript Exhibit 1) 
from Mr Coulthard, confirming his appointment as 
Rooms Division Assistant Manager to commence on 26 
November 1985 at a salary of $22 000 per annum. That 
letter was dated 31 October. 

Mr Lewis says that he had a further meeting with Mr 
Coulthard in early November and it was mutually agreed 
that the salary would be increased to $25,000 per annum 
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and the starting date would become 17 December so as to 
allow him to give a full month's notice to his then 
employer. These new details were confirmed by letter 
dated 11 November (Transcript Exhibit 2). 

The applicant duly gave notice to his employer. About 
two weeks later he was telephoned by Mr Coulthard who 
indicated that the hotel was to be sold, perhaps by early 
January and he suggested a deferral of Mr Lewis' starting 
date. Mr Lewis had cut his ties with his former employer 
but he persuaded that firm to keep him on until 31 
January. A letter from Mr Coulthard, dated 25 
November (Transcript Exhibit 3) confirmed the 
conversation which had caused Mr Lewis to seek a 
further month's work with his former employer. The 
letter stated, inter alia, 

Further to my recent communications with you 
regarding an opening date at the Fremantle 
Esplanade Hotel, I regret to inform you that due to 
circumstances beyond our control, we will have to 
delay the date of commencement of your 
employment. 

This situation has unfortunately arisen due to the 
current negotiations that are taking place regarding 
the sale of the Hotel being extended. As soon as this 
has been resolved please be assured that we will be in 
immediate communication with you. Please rest 
assured that your application will be put to the new 
Owners with our recommendation of employment. 

Since at this present time we cannot advise you of 
an opening date, I will understand if under the 
circumstances you should decide to take up alter- 
native employment. 

It seems that Mr Coulthard moved on to another 
position and a Mr Jeff Logan became Acting General 
Manager of the Esplanade Hotel. He wrote to Mr Lewis 
on 9 December in essentially the same vein as Mr 
Coulthard's letter of 25 November. 

After the Christmas break Mr Lewis says he attempted 
to contact Mr Logan but, due to holidays, did not speak 
with him until mid-January. Mr Logan spoke of staff 
already working at the hotel being retrenched and 
suggested that there was still not a position for Mr Lewis 
who gained the impression that there was not likely to be 
a position for him at all. Mr Lewis was also informed that 
Mr Logan was no longer acting as General Manager of 
the hotel. 

On 20 January, Mr Lewis wrote to the General 
Manager of Winterbottom Holdings and pointed out the 
arrangements which had been made for him to cease his 
then employment on 31 January and to commence in his 
new position on 3 February. He sought direction as to 
what he should do on 3 February (Transcript Exhibit 5). 

There was no reply to the letter so he commenced 
making telephone inquiries, by which means he 
discovered that the person he needed to speak with was a 
Mr K. Barnes. Mr Lewis says that Mr Barnes telephoned 
him at his home on the evening of 3 February and 
informed him that the sale of the hotel was unlikely to 
proceed and that Winterbottoms would not have a 
position for him at the hotel. 

On 7 February, Mr Lewis received a letter dated 6 
February, from Mr Barnes in his capacity of Finance 
Director of Winterbottom Holdings (Transcript Exhibit 
6). The letter stated, inter alia,:— 

... As you are aware we have for reasons beyond 
our control been unable to offer you employment 
since late November 1985 and wrote to you on 25 
November advising you of the then situation. 

You would be aware that you have been able to 
pursue alternative employment arrangements since 
that time and that we could not or should not 
complain if you chose to take up an alternative 
position elsewhere. 

Mr Logan was called to give evidence by the 
respondent company and in essence he confirmed the 
factual details as outlined by the applicant. He attested 

that Mr Lewis had not commenced to work for the 
company and had never been placed on the payroll or 
paid any moneys. He indicated that the management of 
the Esplanade Hotel had eventually been contracted out 
to Western Resorts as agents. He gave evidence of the 
approaches that had been made, following a conference 
before the Commission, to persuade Western Resorts to 
find a position for Mr Lewis. The respondent felt that 
any obligation to Mr Lewis had been discharged by the 
attempts made to help him find further employment. 

Mr Kenner submitted that the question of jurisdiction 
alluded to earlier was the insurmountable hurdle against 
which this application must fail. The circumstances of 
this dispute point, in Mr Kenner's submission, to a 
classic case of refusal to employ. Mr Lewis did not at any 
stage commence his promised employment so there can 
be no question of an unfair dismissal. He put it that Mr 
Lewis seemed to be seeking compensation for unfair 
dismissal with his amended claim and since he had not 
been dismissed such a claim could not succeed. Mr 
Kenner conceded that refusal to employ is an industrial 
matter but is not a matter that can be prosecuted by an 
individual employee under section 29 of the Industrial 
Relations Act. That section is limited to questions of 
unfair dismissal and contractual benefits not covered by 
awards. 

Mr Kenner referred to the decision of Fielding C. in 
Leaper v. Parry's Department Store (64 WA1G p. 962) in 
support of his argument. The circumstances of Mr 
Lewis' dispute with Winterbottom Holdings are 
markedly different from those which caused Miss 
Leaper's application to fail. 

The evidence presented in this case discloses that a 
contract of employment was entered into by Mr Lewis 
and the respondent company, represented in the first 
instance by Mr Coulthard. Following some preliminary 
negotiations it is quite clear that agreement was reached 
for Mr Lewis to relinquish his former post and to 
commence working for his new employer on 17 
December 1985 at a salary of $25 (XX) per annum. It is 
also patently obvious from the stated reason for the 
mutually agreed date alteration which changed the 
commencement from 26 November to 17 December that 
if an "officious bystander" had raised the question of a 
notice period, both parties would have said that one 
month was the standard arrangement in such contracts. 

By mutual agreement, and at some inconvenience to 
Mr Lewis, the commencement date was again renegotiat- 
ed to 3 February 1986. As the date approached, Mr Lewis 
made contact with his employer by letter and by tele- 
phone, seeking instruction as to his initial duties and to 
which workplace he should present himself. He was 
available, willing and able to work but his employer 
chose not to allocate any tasks to him. On Friday 7 
February he received a letter from his employer which he 
dearly accepted as notice of termination. No moneys 
were paid to Mr Lewis at any time by his employer. 

In my view his entitlement to redress through this 
Commission falls squarely under section 29 (b) (ii) of the 
Industrial Relations Act 1979, which reads:— 

(b) in the case of a claim by an employee — 
(i) ... 
(ii) that he has not been allowed by his 

employer a benefit, not being a benefit 
under an award or order, to which he is 
entitled under his contract of service, . . . 

There is no question of his dismissal being unfair in the 
circumstances. The applicant is entitled to wages for the 
week during which he was employed under his contract 
but given no duties. He is entitled also to a month's 
salary in lieu of notice. An order will issue for payment of 
a total amount of $2 562.56. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 161 of 1986. 

Between Roger John Livingston Lewis, Applicant and 
Winterbottom Holdings, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
S.J. Kenner on behalf of the respondent company, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That the respondent is to pay to the applicant the 
sum of $2 562 within 21 days of the date herein. 

Dated at Perth this 8th day of July 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 731 of 1986. 

Between Kevin Michael Mitchell, Applicant and Horse 
Shoe Lights Gold Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of September 1986. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 518 of 1986. 

Between Sandra Parker, Applicant and Yan Australia 
trading as Equal Enterprises, Respondent. 

Order. 
WHEREAS The applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 75 of 1986. 

Between Zlatko John Paulic, Applicant and Clyde 
Carruthers, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 11th day of August 1986. 

Mr A.J. Marks on behalf of the applicant. 
Mr B. Williams on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application pursuant 
to section 29 of the Industrial Relations Act 1979. Zlatko 
John Paulic (the applicant) claims that he was unfairly 
dismissed from his employment as a leading hand fitter 
by Clyde Curruthers (the respondent). He seeks an order 
against the respondent for the sum of $7 110 for compen- 
sation and re-imbursement of expenses. 

The respondent is a contractor performing work on 
the plant of Hamersley Iron Pty Limited at that 
company's Tom Price operations. 

The applicant was employed by the respondent 
pursuant to the Metal Trades (General) Award and the 
Pilbara Maintenance Order between 4 January 1985 and 
17 January 1986. His employment was terminated with 
two weeks' notice and the payment of $1 800. 

In the statement accompanying his application to the 
Commission the applicant gave the reason for his 
dismissal as "Unsuitable for the type of employment due 
to too many personal problems". In the respondent's 
answering statement the reasons for dismissal are stated 
as, substantially: the applicant had an unacceptably high 
record of absences from his employment; that contrary 
to specific instructions and without permission the 
applicant made alterations to equipment; that the 
respondent's other employees refused to accept the 
applicant's authority and complained of his lack of 
ability in his work; and that some five months after a 
meeting at which the other employees agreed to give him 
another chance these employees (again) refused to accept 
the applicant's authority. 

The mainstay of the applicant's case is his assertion 
that he received less than a fair go from the foreman. He 
claimed that the foreman was generally uncooperative 
and actively engaged in developing hostility amongst 
tradesmen towards him. 

The foreman testified to the respondent's complaints 
against the applicant and in most respects there is conflict 
between his account of events and that given by the 
applicant on his own behalf. 

Supporting testimony for the respondent was given by 
William John Hardy. He impressed me as a witness and 
my impression of him was supported by the testimony of 
the applicant himself. The applicant thought that Hardy 
was "possibly one of the more intelligent people there" 
and that he was a hard worker who tried to do his job. 
Hardy's testimony is important because he was the union 
shop steward at the time the applicant was alleged to be 
having trouble regarding his authority over other 
employees. He spoke on this issue and was not 
discredited because he was not cross examined. 

The applicant testified with respect to his trade 
qualifications, his experience in supervisory positions at 
other mining projects and his experience in business for 
himself. I accept this testimony as evidence intended to 
establish that there was little or no likelihood of him 
making the errors at work that the respondent 
complained of. But in accepting this testimony I must 
give at least equal weight to the testimony of the foreman 
regarding his qualifications and experience in consider- 
ing the probability of the truth of the respondent's 
complaints. In any event my decision in this matter does 
not turn on the issues concerning the applicant's per- 
formance of tasks and allegations of him making 
alterations to plant without permission. 

I note that the advocate for the respondent has laid 
stress on the applicant's record of absences; and he 
submits that this complaint alone would be sufficient 
ground for dismissal. I have considered the record of 
absences as shown in Exhibit A and I note that these 
absences are for a period of one year. I have also con- 
sidered the applicant's testimony on this point in the 
examination in chief and the cross examination. In my 
opinion the applicant's record of absences must be 
viewed against the fact that he was employed as a leading 
hand and on balance I find that the respondent's 
complaint is valid. 
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On the issue of the applicant's inability to obtain the 
confidence of those employees under his control, I must 
reach my conclusion on the testimony of Hardy. I 
conclude that the respondent's complain in this respect is 
also valid. It follows that the applicant was not a 
competent leading hand fitter. 

On the basis of these findings it is my opinion that the 
applicant's dismissal cannot be judged unfair or 
unreasonable and it is my decision that the application be 
dismissed. 

An order for dismissal will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 75 of 1986. 

Between Zlatko John Paulic, Applicant and Clyde 
Carruthers, Respondent. 

Order. 
HAVING heard Mr A.J. Marks on behalf of the appli- 
cant and Mr B. Williams on behalf of the respondent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That this matter be dismissed. 

Dated at Perth this 11th day of August 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 337 of 1985. 

Between Arthur Clive Poole, Applicant and Impex 
Limited, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 9th day of June 1986. 

Messrs L.A. Jackson (of Counsel) and C. Clarke (of 
Counsel) on behalf of the Applicant. 

Mr J. Gilmour (of Counsel) on behalf of the 
Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application brought 
under section 29 (b) of the Industrial Relations Act 1979. 
The applicant, Mr A.C. Poole claims that he was 
unfairly dismissed from his employment by the Board of 
Directors of the respondent company on 4 May 1984. His 
employment by the company had been the subject of 
written agreements and he seeks an order for payment of 
all of the salary which would have been due under the 
contract, had it run its full course to 31 May 1988, 
amounting to a sum of $91 777. He seeks payment of the 
value of fringe benefits foregone, which he estimates at 
$19 600. 

The respondent for its part denies that Mr Poole was 
unfairly dismissed and alleges that there were good 
reasons at the time of the dismissal for the Directors to 
have summarily dismissed the Applicant and that since 
that time there have come to light a number of instances 
of misappropriation or conversion and breaches of 
fiduciary duty by the Applicant, all these matters 
providing ample justification for a summary dismissal 
for wilful misconduct. 

The instant application is but one part of an ongoing 
saga of disputes and litigation being fought between 
these parties. The application was lodged on 8 May 1985 
and a hearing was delayed pending the settlement in 
another place of matters concerned with a scheme of 
arrangement regarding the respondent company. The 

applicant was at various times a director and a 
substantial shareholder in the company as well as being 
an employee. The hearing eventually commenced on 2 
October 1985 and extended through some 26 sessions 
which, due to other commitments of the Commission, 
were not concluded until 21 March 1986. Over 200 
exhibits were tendered and some 3 055 pages of 
transcript were generated. It is necessary in reaching a 
decision on the application to understand the back- 
ground of the employer-employee relationship between 
these parties and to list the relevant events. 

Background. 
Prior to 1978, the Applicant had been engaged in 

divers pursuits, including the proprietorship of a number 
of liquor outlets. From 1978 to 1982 he developed an 
enterprise which specialised in providing regular, 
computerised stocktaking services to the liquor industry. 
Although he lacked formal qualifications, Mr Poole's 
was the computer expertise upon which the success of his 
business was based. He developed his own software in 
response to the needs of his clients. The enterprise was 
expanding to provide stocktaking services for industries 
other than liquor and to provide other services such as 
research information for the building industry. The 
business operated as Impex Pty Ltd, which was a private, 
family company. Mr Poole wished to expand his 
operations to other states but was limited in the funds 
that he could obtain. He appears to have had a cash flow 
and prospects but a scarcity of assets against which funds 
for expansion might be borrowed. 

In 1982, Mr Poole conceived the notion of combining 
his operation with that of a public company which had 
asset backing but no cash flow. Such a company was 
Livestock, Research and Marketing Ltd which owned a 
large parcel of rural land which could provide share- 
holders with a handsome return if and when zoning 
changes occurred to allow for subdivision and develop- 
ment. At that time the company was using its available 
funds to meet the holding costs of the land. Mr Poole 
knew of the existence of Livestock Research and 
Marketing Ltd because his wife had been a foundation 
shareholder to the extent of a $1 000 investment. 

He contacted the directors and proposed a merger of 
the two companies. A written proposal (Transcript 
Exhibit 3) was presented in late 1982 and agreement was 
reached. The terms of agreement were negotiated, 
resulting in the drafting and execution of two docu- 
ments, a purchase agreement (Exhibit 2) between 
Livestock, Research and Marketing Ltd and Impex Pty 
Ltd and an employment agreement (Exhibit 1) between 
the company and Arthur Clive Poole. The employment 
agreement included in its terms a management agreement 
between the purchasers and Poole's family company. 

Although these arrangements were operative from 1 
December 1982 the documentation was not signed and 
sealed until several weeks later, which delay is perhaps an 
indication of the degree of expertise in such matters 
displayed by Mr Poole and the directors of the 
purchasing company throughout the period of their 
association. 

In general terms it was agreed that Livestock, Research 
and Marketing would take over the current assets and 
liabilities of Impex Pty Ltd with a limit of $34 000 on the 
net liabilities to be assumed. An amount of $40 000 was 
to be paid in equal monthly instalments, presumably 12 
in number commencing on 1 January 1983. 

Mr Poole says that this figure was calculated as being 
equivalent to $20 000 salary for the first year, $10 000 
management fee and $10 000 as goodwill which was pre- 
ferred to the option of increasing the assumption of 
liabilities to $44 000. In addition there was to be an allot- 
ment of 200 000 fully paid shares of the purchasing 
company to Mr Poole's family company. This would 
increased the issued capital from 716 000 to 916 000 
shares. Mr Poole says that his computer service was of 
little value without his expertise in operating it and thus 
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the employment/management agreement was an integral 
part of the deal. The agreement required that he stay with 
the business for at least five years, ensuring its continued 
efficacy. It was agreed that further borrowings would be 
made to allow for expansion of the operation. 

The employment agreement gave Mr Poole a salary of 
$20 000 per annum, to be reviewed annually and to 
commence on 1 December 1983. A further $10 000 per 
annum was to be paid to his family company as a 
management fee under the same conditions as the 
$20 000 salary. The usual executive fringe benefits were 
allowed. The family company was entitled also to a 20 
per cent share of the net profits of the purchasing 
company after adjustments had been made to separate 
the land holding operations from the computer services 
which were to produce the revenue. Ostensibly, Mr Poole 
was to work for the first year for no payment, but this is 
explained above in relation to the amount of $40 000 
included in the purchase price. Mr Poole was to take up 
the duties and title of Managing Director of the 
company. He was to work with and be responsble in the 
first instance to a Board of Directors comprising six 
elected members in addition to the Managing Director. 

The public company, Livestock, Research and 
Marketing Ltd was to change its name to Impex Ltd and 
Mr Poole's family company, which was party to the 
employment/management agreement, was to be 
renamed, A.C. and H.N. Pty Ltd. 

There were four clauses in the employment agreement 
which it is appropriate to quote at this point in the 
narrative because the Applicant relies on one of them in 
prosecuting this claim and the Respondent in rejecting 
the claim relies to some extent on the other three. 

The clauses referred to are:— 
2. At all times during the term hereof the 

Employee shall faithfully and diligently do and 
perform such duties as the Board shall from time to 
time require in his capacity as Managing Director 
and he shall endeavour to the utmost of his ability to 
promote the interest of the Company and generally 
protect the duties and responsibilities required by 
the Board. 

6. The Employee will not at any time during the 
continuance hereof be engaged directly or indirectly 
in any other business employment or occupation 
without the consent of the Company either as 
principal servant agent or otherwise except in his 
position as a Director of the Management 
Company. 

7. The Employee shall not at any time during the 
continuance or after the determination of this 
Agreement due to default on his part or for any 
other cause except by direction of the Company 
divulge either directly or indirectly to any person or 
company any knowledge or information which he 
may acquire during the course of or incident to his 
employment hereunder concerning the affairs or 
interests of the Company or any associated 
company or relating to any business property or 
transaction of which the Company may be or may 
have been concerned or interested. 

8. If the Employee shall at any time disobey 
neglect or refuse to perform or comply with any 
lawful directions given to him by or on behalf of the 
Company pursuant to this Agreement or shall other- 
wise fail to observe any of the conditions herein and 
after having received 14 days' notice in writing from 
the Company continue such default or if the 
Employee shall become unable to perform his duties 
hereunder for two consecutive months by reason of 
illness or other incapacity the Company may there- 
upon or thereafter determine this Agreement by 
forwarding notice in writing to the Employee at the 
address abovementioned after the settlement of any 
rights and/or remedies the Employee may have for 

the time being under Workers' Compensation or 
sickness benefit provided by any Statute or by the 
Company. 

The business of the newly formed Impex Ltd pro- 
ceeded apace and with apparent mutual satisfaction 
between the Applicant and his fellow Directors. Mr 
Poole says that at first there was no noticeable change. 
He continued to operate the business as before and the 
banking facility at the West Perth branch of the Rural 
and Industries Bank was transferred to the new 
proprietors although his personal house mortgage was 
still required as security against overdrawings. It was as 
late as July 1983 before Impex Ltd gained a banking 
facility with the Commonwealth Trading Bank at 
Bunbury. The manager, Mr Brett, was well known to 
some of the Directors who lived in the Bunbury district. 
The bank still required a personal guarantee from Mr 
Poole who complains that, after all that has transpired, 
he has not yet been released from that guarantee. 

During 1983, Impex Ltd purchased the business of 
Construction Research in Brisbane and in Sydney and 
they opened a similar operation in Melbourne. The 
company was nominated for a small business award and 
the atmosphere through 1983 appears to have been 
cordial and cooperative. Reports to shareholders were 
apparently received in a spirit of optimism and there was 
talk of seeking a listing on the second board of the Stock 
Exchange. This development was particularly attractive 
to Mr Poole because it meant that his allotment of 
200 000 shares might become a realisable asset of 
considerable value. 

Late in 1983, the firm was invited to carry out a stock- 
taking valuation on behalf of a receiver who was 
liquidating a company which controlled three retail 
electrical stores in the north-west of Western Australia. 
Mr Poole carried out the stocktaking service during the 
Christmas-New Year period and in so doing he came into 
contact with the people involved in a company called 
Etan Pty Ltd, which company was negotiating to 
purchase the three stores from the receiver. 

He met Mr Ken Wickham and a Mr Kim France who 
was Mr Wickham's accountant. He met also Mr Frank 
Kei Ah Wah, who has been described as a wealthy 
Singapore businessman, and an associate of Mr Kei, a 
Mr Karithavelu Varatharajah, who has been referred to 
throughout these proceedings as Mr Rajah. 

Mr Poole says that he got to know these Etan Pty Ltd 
directors by assisting them in delaying their date of settle- 
ment with the receiver. He was very impressed by the 
potential of the three retail stores and he claims that he 
discussed that matter with Mr A. Green, his Board 
Chairman, and with Mr Brett, the bank manager during 
regular telephone conversations he was in the habit of 
conducting with those men, both of whom lived in 
Bunbury. 

Mr Poole conceived the idea that the Etan company 
would be an ideal acquisition for Impex Ltd if such could 
be arranged. He was aware of some dissension between 
Mr Wickham and the two Asian partners in Etan. This 
dispute concerned their relative positions regarding 
ownership and control of that company. Mr Wickham 
had put up some funds and some stock while Mr Kei had 
provided loan funds when the purchase of the three 
stores was taking place. There were 100 shares in the 
company, Etan Pty Ltd; Mr Wickham held 49 of them 
and Mr Rajah held 2. The other 49 had not been issued 
but were reserved for Mr Kei. Mr Kei's position was 
complicated by his need to gain approval from the 
Foreign Investment Review Board to take up the shares. 

During January and February 1984, the Applicant was 
involved in numerous meetings with the Etan personnel 
culminating in a meeting at the King's Hotel on 29 
February. At this meeting Mr Poole gained control of 
Etan Pty Ltd and Mr Wickham's 49 shares were 
transferred to the Poole family company, A.C. & H.N. 
Pty Ltd. The transaction by which Mr Poole purchased 
Mr Wickham's interest in Etan is the subject of much 



66 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1495 

dispute and contradictory evidence. Mr Wickham claims 
that Mr Poole cheated him and forced him out of the 
company. In any event, it is clear that Messrs Poole, Kei 
and Rajah were in complete control of Etan at the 
beginning of March 1983. 

It is the Applicant's contention that in all of his 
dealings regarding Etan he was acting on behalf of Impex 
Ltd and seeking to promote the interests of his employer. 
The respondent company alleges that he misappropriat- 
ed some $40 000 and that his whole investment with Etan 
was part of a reverse takeover by which Mr Poole and his 
partners intended to wrest control of Impex Ltd from the 
directors. 

Mr Poole says that he arranged to buy Mr Wickham's 
interest in Etan for $75 000 and that he borrowed that 
money from a Mr K. Edwards, using his own Impex 
shares as security. Impex could not have borrowed the 
money on short notice because their facilities were fully 
committed. He claims that there was a hold-up in the 
deal because Mr Wickham's wife thought the price too 
low, so Mr Poole and Mr Wickham arranged a "round- 
robin" involving a sham computer-service consultancy 
agreement between Impex Ltd and Replay Video 
Libraries which was the Wickham family company. 
According to the Applicant, the consultancy agreement 
allowed for Replay Video Libraries to pay Impex Ltd the 
sum of $40 000 and to then receive on request various 
unspecified services. The intention was that no service 
would ever be requested or provided and Mr Poole 
maintains that the agreement was deliberately not 
completely executed by him on behalf of Impex. 
Whatever the rights and wrongs of the various matters in 
dispute, it is clear from the evidence that no service of 
any substance was requested or performed under the 
terms of the consultancy agreement (Transcript Exhibit 
9) between 6 March 1984 and 5 March 1985. 

Mr Poole says that a Replay Video cheque for $40 000 
was paid into the Impex bank account and a cheque for 
$40 000 from A.C. & H.N. Pty Ltd was handed to Mr 
Wickham. To complete the "round robin" it was 
necessary for Impex to reimburse the $40 000 to A.C. & 
H.N. Pty Ltd. This reimbursement took place when a 
cheque for the amount was sent to the Bunbury bank, 
with only Mr Poole having signed it. The Chairman, Mr 
A. Green called in to the bank on 14 March 1984 to 
countersign the cheque. Mr Green says now that the 
Applicant misrepresented the situation and that he 
would never have signed the cheque had he realised how 
devious Mr Poole would prove to be. 

To summarise this aspect, Mr Poole claims that he 
acquired Mr Wickham's share of Etan on behalf of 
Impex for $75 000 and that Mr Wickham through the 
round robin had satisfied his wife's objections and at the 
same time achieved some taxation advantage. The Impex 
directors, respondent to this application, say that to 
them it is clear in retrospect that Replay Video paid 
Impex for a service and that Mr Poole stole the $40 000 
to use in getting hold of Mr Wickham's share of Etan at a 
true cost of $115 000. They say that he then used his 
position in Etan to engineer a situation where he and his 
Asian associates could control Impex. 

Mr Poole says that he had to be secretive and circum- 
spect about gaining control of Etan because he could not 
trust the Impex directors to act in the interests of the 
shareholders rather than in their own self-interest. He 
believed they would try to buy up parcels of Impex shares 
if they knew the company was about to become 
extremely successful. He thought that the other directors 
would not understand the complex manoeuvres involved 
in taking over Etan and this fear was confirmed by his 
experience with Mr Green, the Chairman. He says that he 
kept Mr Green fully informed of everything he was doing 
and that it has now become clear that Mr Green did not 
understand. Mr Green, for his part, strenuously denies 
that Mr Poole consulted and informed him of his 
activities in relation to Etan. 

The Applicant claims that he gave his fellow directors 
some hint of the Etan deal after the close of the regular 
board meeting on 15 February 1984. He told them that a 
business existed and might become available for 

■ purchase by Impex. He indicated that a proposal was 
being prepared and that he was trying to put together a 
finance package. Mr Poole says that the need for secrecy 
was confirmed by his receiving requests to purchase extra 
shares in the company at a price of around 75 cents. 
These requests came during the first two weeks of March 
1984 from A.J. Green and four other people whom Mr 
Poole believed to be close to Mr Green [Transcript 
Exhibit 81 (i)]. 

When the Board met on 14 March 1984 the purchase of 
Etan Pty Ltd was an item of business. A number of 
documents were tabled [Transcript Exhibits P, Q, 11 (i), 
(ii)] and the directors met Mr Rajah and a Mr Peter 
Maynard, manager of Etan's Port Hedland store. Mr 
Poole disclosed an interest and was ineligible to vote. 
Board members indicated strongly their objection to the 
lack of time given to consider the matter. Five directors 
voted in favour of the relevant resolutions and Dr Arkley 
abstained. Dr Arkley and Mr Green both gave evidence 
to the Commission that Mr Poole had bullied the Board 
into making the decision. He gave them until 5.00 p.m. 
to make up their minds and threatened that he would run 
the Etan business from next door if they did not agree to 
the purchase. The relevant section of the Impex minutes 
reads as follows: (Transcript Exhibit 10) 

Resolved that Impex allots 200 000 shares in the 
company in consideration of the Assets and 
Liabilities of Etan Pty Ltd to give effect to the 
purchase of the business operated by Etan in the 
Northwest as represented by the reports by the 
Managing Director and documents tabled at this 
meeting. 

Resolved that Impex allots 200 000 shares in the 
company in satisfaction of the shareholders loans of 
$200 000 assumed as a liability in the purchase of 
Etan Pty Ltd above. 

Resolved that Mr K. Varatharajah and Mr Frank 
Kei Ah Wah be appointed Directors of Impex Ltd 
and that two current Directors resign and take 
positions on the Board as their alternate Directors. 

Dr Arkley and Mr Green say that the directors were 
astounded to learn that Mr Poole already owned the 
business in question and that he appeared to be selling it 
to them at an enormous profit to himself. Dr Arkley felt 
they needed much more time to consider the matter and 
to have access to independent valuations or assessments. 

A further Board meeting was held on short notice on 
Monday 26 March 1984 commencing at 11.45 a.m. The 
purpose of the meeting was recorded by Mr Poole in the 
minutes (Transcript Exhibits 12 and H) as follows: 

To clarify the position of Impex Ltd, relative to 
the purchase by the Company of Etan Pty Ltd, and 
to seek information from the auditors, Messrs 
Priestly and Morris, and the Directors of Etan Pty 
ltd, Mr Varatharajah and Mr Ah Wah and further 
to confirm the purchase resolved at the last Board 
Meeting. 

The minutes recorded that:— 
... a query was raised as to the wording of the 

resolution concerning the resignation of two 
Directors to allow the two new Directors to be 
appointed. It was explained that, since no Directors 
had thus far submitted their resignation, it was not 
possible to give effect immediately to the appoint- 
ment of the two new Directors. 

It seems that Mr Rajah and Mr Kei were present at the 
beginning of the meeting but Mr Green sent them away 
because, he says, they were not directors. The early part 
of the meeting was apparently taken up with 
recrimination, heated discussion and directors expressing 
their concerns and dissatisfaction. Mr Gary Abdy, 
company auditor, was present and spoke with the 
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directors. At 2.00 p.m. Mr Rajah and Mr Kei were 
invited to meet the Board. The minutes record that 
they:— 

. . . explained their involvement and their 
intentions concerning Impex, the Mandogalup 
Land, listing of the shares, and associated matters. 
The Chairman thanked them for their expressions 
of interest and for their frankness to the Board. 

The Board were requested to ask any additional 
questions concerning the purchase and each 
member who asked questions had his questions 
answered. 

The Applicant maintains that the acquisition of Etan 
Pty Ltd was a great coup for Impex. They took over a 
business with a projected cash flow of about 3 million 
dollars per annum and they outlaid no money. It was 
accomplished by an "issue of paper"; the allotment of 
400 000 shares which would increase the issued capital to 
1 316 000 shares. He claims that the share value would 
not have been watered down because the real value of 
Etan Pty Ltd was far in excess of the $300 000 one arrives 
at by calculating a nominal value of 75 cents each for the 
newly allotted shares. Mr Rajah was to do the major 
work of running the Etan operation and the day to day 
financial transactions were merged with Impex from 15 
March, immediately following the decision to proceed. 

There is conflict regarding the use of Mr Rajah's 
signature to operate on Impex cheque accounts. Dr 
Ark ley and Mr Green and other directors in affidavits 
(Transcript Exhibit 45) claim that the Board did not 
authorise Mr Rajah as a signatory and that the names of 
Mr Rajah and Mr Kei were not on the bank authority 
form which they signed on 26 March (Transcript Exhibit 
B). Mr Poole is vague as to the details but thinks that all 
names and signatures went on the form during that 
afternoon of 26 March, because that was the occasion 
when all the signatories were together in the same room. 
He thinks it likely that Mr Green or one other Bunbury 
based director would have taken the authority form to 
the bank in Bunbury by hand because the authority was 
needed to commence urgently, the Etan funds having 
been paid to Impex since 15 March. He suggests that 
Mr Brett's notes corroborate his memory of the matter 
because they contain a letter from Mr Poole, sent on 28 
March, but not including the authority form which is 
stamped as being received on 28 March. Mr Poole 
suggests that if he had, in some clandestine fashion, 
added the signatures of Mr Kei and Mr Rajah to the form 
on 27 March, the day Mr Kei returned to Singapore, then 
surely that form would have been sent with his letter of 
28 March and would have been referred to therein. 

The directors for their part say in their evidence and 
their affidavits of 27 June 1985 that Mr Kei and Mr 
Rajah were never appointed as directors of Impex nor 
were they given authority to be signatories to the bank 
account of Impex. Mr Poole presents the evidence of 
some cheques which were signed by both Dr Arkley and 
Mr Rajah and invites the Commission to conclude that at 
least Dr Arkley must have known Mr Rajah was signing 
cheques. Dr Arkley strongly maintains that he did not 
discover until 1 May or thereabouts that Mr Rajah was 
signing cheques and that he would not have counter- 
signed a cheque with Mr Rajah's signature on it. He 
presumes that the cheques in evidence must have been 
signed by him when blank, an action he was apparently 
willing to undertake from time to time on the request of 
Mr Cairnes, an office assistant. 

The Board of Impex Ltd met again at short notice on 
Monday 2 April, with the Applicant objecting to the lack 
of notice and the failure to distribute agenda. Dr Arkley 
advised the meeting that some of the directors had legal 
advice which suggested that the decisions to take over 
Etan on 14 March might not be valid. He moved that 
those decisions should be revoked. Mr Poole objected 
strongly to the other directors having the benefit of legal 
advice without his being privy to that advice and he 
opposed the revocation motion. The minutes indicate 

that the motion was lost by four votes to three with Mr 
Poole voting against it. Dr Arkley suggested in his 
evidence (Transcript p. 2368) that if Mr Poole had 
abstained, as he did on 14 March, the revocation motion 
would have succeeded. It was resolved that legal advice 
be sought on the agreement between the Applicant and 
Impex Ltd and "that an independent investigation into 
the financial position regarding Impex Ltd and Etan Pty 
Ltd be undertaken forthwith". 

The Board met again on the next day, 3 April with two 
legal advisers present. Mr B. Collison was said to be 
adviser to the Board and Mr C. Clark was described as 
adviser to A.C. & H.N. Pty Ltd. Mr Collison gave 
evidence to the Commission that his purpose at the board 
meeting was to question Mr Poole as to the details of the 
purchase of Etan Pty Ltd and to advise the other 
directors as to where they stood in relation to revoking 
the arrangement or proceeding with it (Transcript p. 
1675 et seq). The matter of the $40 000 cheque was raised 
but was investigated only briefly because Mr Poole 
suggested that the Chairman, Arthur Green, knew all 
about it and Green confirmed that he understood what 
the transaction was about. Mr Collison felt that he could 
not pursue that question further without more detahed 
instructions from his clients, who were the group of 
directors as distinct from the Board of Impex. A lengthy 
period was spent in questioning Mr Poole on other 
matters related to the Etan deal. Late in the meeting Mr 
Collison and his clients withdrew for private discussions 
and Mr Poole again objected to being denied access to 
the same advice that the other directors were receiving. 
The minutes also indicate that he drew attention to the 
recourse available to the Board under the Management 
Agreement (supra). 

When the meeting resumed, the Board resolved, with 
Mr Poole abstaining — "that the Managing Director and 
the Auditor be instructed not to issue the share 
certificates until the satisfactory conclusion of the 
financial investigation into Impex Ltd and Etan Pty 
Ltd". 

It seems that during the next week or so Mr Green 
made some arrangement with Melsom, Wilson and 
Partners for that firm to carry out the planned financial 
investigation. Mr Poole says that he strongly resisted the 
investigation because it was a waste of money and it was a 
task that should have been entrusted to the company's 
auditors who were in regular attendance and who would 
soon be preparing the annual balance sheets. 

A letter (Exhibit DD) from the Chairman to the 
Applicant , instructing him to admit Melsom Wilson, is 
dated 12 April but is stamped as having been received at 
the Impex office on 17 April. It was enclosed with a letter 
from Melsom Wilson, dated 16 April, which nominated 
Mr Robert Boggs as the officer assigned to the task. 

On Saturday 14 April, Mr Green telephoned Mr Poole 
from Bunbury to advise him of the pending visit from the 
Melsom Wilson accountants. Mr Poole says that he told 
Mr Green he was going to the eastern states and Mr 
Green agreed that it would be pointless for the investiga- 
tion to commence in Mr Poole's absence since only he 
could easily extract the information needed from the 
computer. Mr Green says that he instructed Mr Poole to 
stay in Perth so as to assist the investigator. Mr Poole left 
a handwritten note for Jan Cairnes. It read:— 

Jan 
Nobody is to have access to company records 

while I am away without my approval or that of 
Rajah. 

Not even a director. 
If Mr Rod Evans approaches under an authority 

from Arthur Green he is to be denied access until I 
return. I think I gave Arthur the message anyway so 
will probably be OK but they are likely to poke 
around and I will not stand it. 

Take note of any occurrence, please. 
(Transcript Exhibit EE.) 
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On Sunday 15 April, Mr Poole and his wife took the 
midday flight to Melbourne. It was his practice to visit 
the other branches about eight times a year. On this 
occasion he took a more extended journey. On 18 April, 
they flew to Singapore returning on 25 April to 
Melbourne from where the Applicant went alone to 
Sydney returning eventually to Perth on Friday 27 April. 
The purpose of the Singapore trip was to enhance the 
prospects of Etan Pty Ltd by making contact with 
manufacturers and other influential business people and 
the presence of Mrs Poole was suggested by Mr Kei who 
arranged all of the activities in Singapore. Mr Rajah 
travelled direct from Perth to join the Pooles and there 
was a side trip to Kuala Lumpur. Mr Poole says that the 
whole exercise was a great success and very worthwhile. 
The timing was deliberately organised to coincide with 
the Easter and Anzac Day holidays thus minimising the 
effect of Mr Poole's absence from the Perth Office and 
yet allowing for maximum economy of time because the 
Singapore business community does not take a break at 
Easter. 

On Monday 16 April, Dr Arkley attended the Impex 
office with Messrs Evans and Boggs to commence the 
planned investigation. Mr Rajah allowed them entry but 
advised them not to touch the computer. Jan Cairnes 
showed them the note from Mr Poole (Exhibit EE). They 
telephoned Mr Poole in Melbourne and he restated his 
position that they must not touch the computer until he 
was present. The evidence suggests that the Melsom 
Wilson accountants took the view that they could not 
carry out a useful investigation without Mr Poole's co- 
operation. For whatever reason, it seems that they did 
not attend the Impex offices again until after Mr Poole's 
return. 

During Mr Poole's absence, on or about 23 April, 
some of the directors made contact with Mr Wickham. 
Messrs Green, Arkley, Davis and Parsons visited Mr 
Wickham's place of business one afternoon and on the 
evening of the same day Mr Green and Dr Arkley went to 
Mr Wickham's house to talk with him at greater length. 
They were disturbed by what Mr Wickham had to tell 
them, which in essence was that Mr Poole or Impex Ltd 
was in debt to Mr Wickham to the extent of the $40 000 
consultancy agreement and a further $180 000 for stock 
in the video rental section of the Etan stores. According 
to Mr Green, the directors were now even less certain 
about the position of Impex relative to Etan and felt that 
the planned investigation was even more imperative. 

It would appear from the notes that the bank manager, 
Mr Brett, kept of frequent telephone conversations with 
Mr Green that in Mr Green's mind at least, Mr Poole's 
future with the company was in doubt from as early as 4 
April. The notes of 30 April and 1 May indicate Mr 
Green's intention to get rid of Mr Poole as quickly as 
possible, to continue with the Etan operations and to 
seek assistance from experts to carry on the Impex 
computer services. 

A board meeting was held on Tuesday 1 May, with Mr 
Poole protesting its invalidity due to lack of notification. 
The minutes indicate that the board decided to appoint 
Melsom, Wilson and Partners as accountants to the 
company. Mr Poole claimed that an investigation of the 
books could not be carried out without a court order and 
he left the meeting. It seems that he remained close by 
because he was available for later activities. The board 
resolved to put the question of the investigation beyond 
doubt by passing the following motion (Transcript 
Exhibit 14): 

Moved Mr Arkley seconded Mr Simm that Mr 
A.C. Poole as Manager of the Company do admit 
Mr Rod Evans and/or representatives of Melsom 
Wilson and Partners to the premises of the 
Company at 643 Murray St, West Perth on 
Wednesday 2 May 1984 at 10.30 p.m. (sic) and to 
produce for them all books and records of the 
Company as they may require and co-operate with 
them in every way. Mr Poole is to instruct staff to 
co-operate with them as well. 

With the exception of Mr Poole (absent) all 
Directors agreed. 

Further resolutions removed Mr Rajah as a signatory 
to the accounts of the company, appointed Kott 
Gunning & Co as solicitors to the company and dismissed 
Clarke & Co from that role. It is recorded that the 
meeting adjourned at 3.12 p.m. There follows in the 
minutes a passage which is self explanatory (Transcript 
Exhibit 14):— 

' Following on the adjournment of the meeting and 
in view of a statement from Mr Poole that an 
investigation could disrupt the staff and could cause 
some or all to resign their positions it was decided by 
the Board to meet the staff. Mr Poole agreed, but 
stated that the Directors could be held responsible 
for any disturbance or for any person leaving the 
Company due to this action. 

The Chairman asked the staff to assemble and Mr 
Simm spoke to the staff outlining that the Board 
had no criticism of the work of the staff nor any 
question of their loyalty. By co-operating with an 
investigation into the books and records of the 
Company they would be assisting the Directors in 
discharging their responsibilities to the 
shareholders. 

The necessity for the enquiry was a matter of 
dispute between Mr Poole and the Board and there 
was no reflection on their efforts. 

The Chairman thanked the staff and asked for 
their full co-operation. 

Mr Poole stated that contrary to Mr Simm's 
advice to the staff he would not allow an 
investigation. 

The meeting was adjourned to 11.00 a.m. 
Wednesday 2 May 1984. 

In a letter dated 2 May 1984 (Transcript Exhibit 13), 
Mr Poole advised Melsom, Wilson & Partners of his 
objections to the proposed investigation. He stated the 
legal position under the Companies Act as he saw it; he 
mentioned his Management Agreement and raised the 
question of professional ethics. He stated that access to 
the records would be denied until it was shown to be 
lawful and in the interests of shareholders. 

On the morning of Wednesday 3 May, it seems that a 
number of directors met with Mr Boggs on the stairs 
outside the Impex offices. The directors expected Boggs 
to commence the investigation but he indicated that his 
firm had received the letter from Mr Poole (supra), that 
he could not do the task without Mr Poole's co- 
operation so he went away without entering the office. 

A further board meeting was opened at 11.15 a.m. that 
day, with Mr Poole again protesting its invalidity and 
drawing attention to the terms of his management agree- 
ment. He responded to questions from directors and the 
minutes (Transcript Exhibit 15) indicate that he put the 
following information forward — 

— there were no writs against the company from 
Allied Video for the amount of $181 OOO; 

— Impex owed Mr Wickham $80 000 with 
monthly repayments of $10 000 but Mr 
Wickham was claiming $180 000; 

— he did not have time to provide the board with 
monthly profit and loss statements; 

— creditors were owed about $140 000 and little 
was outstanding beyond 30 days; 

— he was commencing proceedings to call an 
Extraordinary General Meeting of 
shareholders; 

— as the major shareholder he should have the 
major share of decision making; he would not 
be told by the existing directors how to manage 
the company. 

The meeting closed at 1.15 p.m. 
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Dismissal 
On Friday 4 May 1984 the board of directors 

assembled yet again, soon after midday. The meeting was 
almost immediately adjourned and it recommenced 
around 3.00 p.m. with Mr Poole protesting about the 
invalidity of proceedings. 

Mr Poole moved that the certificates relating to the 
allotment of 400 OCX) shares made on 14 March, be 
issued. The motion was defeated. The board resolved to 
remove Mr Poole as Secretary to the Board and to 
replace him with Dr Arkley. They resolved also to call an 
Extraordinary General Meeting of shareholders on 
Friday 25 May for the purpose of removing Mr Poole as a 
director of the company. Mr Poole tabled a requisition 
for such a shareholders' meeting and requested that 
letters from himself and his family company be 
forwarded to shareholders along with the notice of 
meeting. It was agreed that this be done. 

The minutes record a final resolution by the directors 
prior to the closure of the meeting at 6.00 p.m. and a 
letter signed by five of the directors and handed to Mr 
Poole. Those items read as follows (Transcript Exhibit 
15):- 

Resolved that Mr A.C. Poole be dismissed from 
his position as Manager of Impex Limited effective 
immediately at the end of this Director's Meeting; 
and that he is ordered to immediately hand over to 
the Company all Company property, papers and 
documents in his possession; and that he is ordered 
not to take any part in the Management of the 
Company except in so far as he remains a director of 
the Company. 
Mr Poole, 

This letter is to confirm the resolution of the 
Directors of 4 May 1984 to dismiss you as Manager 
of Impex Ltd. The reasons for dismissal are:— 

1. Refusal to co-operate with the Board of 
Directors. 

2. Misleading the Directors and refusing to 
inform the Directors as to the financial 
and business affairs of the Company. 

3. Refusal to obey lawful instructions, 
directions and orders of the Directors. 

4. Mishandling the affairs of the Company. 
The letter was signed by Messrs Green, Si mm, Davis, 

Parsons and Dr Arkley. 
The picture of events at the time of Mr Poole's 

dismissal is somewhat confused to say the least. Mr 
Green had engaged the services of two operatives from a 
security firm, apparently because he feared that Mr 
Poole would sabotage the company's operations by 
destroying the computer programmes. 

It seems that the guards were seated in the corridor 
outside the Impex office during the board meeting. 
When the letter of dismissal was handed to the Applicant 
he reacted vigorously, raising his voice and it seems 
accusing Dr Arkley of attacking him. Mr Green says he 
was ''yelling and screaming and running around". Mr 
Poole says that he was approached menacingly by Dr 
Arkley and other directors who appeared intent on 
making him turn out his pockets and hand over keys and 
anything else they might consider to be connected with 
the business. He went into the computer room to avoid 
them and to switch off the machine, a normal procedure 
for a Friday evening. 

The guards were called and they removed Mr Poole 
from the computer room and then from the office. At the 
top of the stairs some physical violence occurred. Mr 
Poole says the guards attacked him without provocation. 
Mr Green says that Mr Poole resisted and attempted to 
push one of the guards down the stairwell. Whatever the 
factual detail, Mr Poole emerged from the building in a 
bloodied and dishevelled state, unable to leave the area in 
his wife's car because all of his personal belongings were 
left behind in the Impex office. 

Subsequent to the ejection/dismissal of the Applicant, 
the locks were changed on the Impex premises; Mr Green 
spent some time in Perth assisting with sorting things out 
and Dr Arkley with the aid of Mr Westlake, former 
Chairman of the board, attempted to run the company. 

Mr Poole remained a director of Impex and he left no 
stone unturned in attempting to re-establish himself as 
Managing Director. He visited the office and kept a close 
watch on Dr Arkley's activities. He was no doubt 
confident that he could convince the forthcoming share- 
holders' meeting that he should be re-instated and that 
most of the other directors should be replaced. He was 
thwarted in that aim by the Board not proceeding with 
the extraordinary meeting and not distributing his letter 
to the shareholders. It has been suggested that he 
organised staff members in the interstate branches to 
express their dissatisfaction with Dr Arkley's manage- 
ment. He certainly was instrumental in a decision taken 
by the board to terminate the appointment of Dr Arkley 
as manager. 
Re-Engagement — Acting Manager. 

It seems that the managers of the Brisbane, Sydney 
and Melbourne offices wrote strong letters of complaint 
to the directors and one of them, Mavis Beckett, 
attended a meeting in Bunbury with some of the directors 
on Friday 20 July 1984. As a result, a board meeting on 
Monday 23 July 1984 minuted the following 
resolution:— 

Resolved to terminate Tom Arkley from his 
position as Acting Manager but that he should 
retain his position as Company Secretary and that 
Mr Poole should be appointed as Acting Manager 
and reporting to the board on a day to day basis. 

It is worth noting that the Impex minutes reveal that 
the board, after dismissing Mr Poole, felt that they 
should continue with the Etan operations. On 16 May, 
Dr Arkley reported that revenue from that area was 
averaging $30 000 to $35 000 per week. At the same 
meeting it was decided not to proceed with the share- 
holders' meeting and not to issue the 400 000 shares 
relating to the purchase of Etan Pty Ltd. It was resolved 
that the board would consider re-negotiating the 
purchase with the directors of Etan. 

It would appear that Mr Poole was a step ahead of the 
other directors on the Etan question. When the decision 
to purchase, minuted on 14 March, had not been 
honoured by the issue of shares on 14 May, the Etan 
directors, Messrs Poole, Kei and Rajah, issued a 
statutory notice of default. The expiry of that notice on 
24 May ahowed them to terminate the agreement to 
purchase and to take back the Etan operation. 

There was some confusion for a few days, 
compounded by Mr Green and Mr Davis visiting the 
Etan stores, but the minutes reveal that on 29 May the 
board of Impex resolved that the operation of the stores 
should be relinquished as of 25 May. 

The Applicant says that he spent his time, following 
his re-employment on 24 July 1984, in attempting to sort 
out the mess that had been made by Dr Arkley and Mr 
Westlake in the 12 week period that they had been 
running the show. He produced a statement of the 
financial position as he assessed it to be as at 24 July and 
he presented that statement to the board on 30 July. The 
directors developed a set of alternative courses of action 
to place before an extraordinary meeting of shareholders 
which had been called for 1 August. There were two 
options which would allow the company to continue 
trading; another plan was to sell the business as a going 
concern and the final option was to accept a voluntary 
liquidation of the assets of the company. 

It seems that the shareholders' meeting was poorly 
attended and inconclusive as regards choosing an option. 
The board continued to explore possibilities and the 
minutes reveal that on 1 August, it was resolved to pay 
Mr Poole a weekly wage based on $30 000 per annum; Dr 
Arkley resigned as Secretary and Mr Poole was 
appointed Acting Secretary. 
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Numerous proposals were considered by the directors 
during August and September 1984. Mr Don Munro, 
who is now the Secretary of Impex Ltd and its Managing 
Director, was involved in one of the proposals put 
forward at that time. Eventually, Mr Munro was the 
organiser of a group of investors who provided cash and 
guarantees to allow a scheme of arrangement to be put in 
place for Impex Ltd. 

It is fair to say that Mr Munro and Mr Pooie were 
bitterly opposed in their views as to whether the proposed 
scheme of arrangement should proceed. A meeting of 
shareholders approved the scheme but Mr Poole was 
instrumental in persuading a meeting of creditors to 
reject it. The scheme was finally put in place following an 
action in the Supreme Court. It appears that Mr Poole 
withdrew his objection to the scheme in his role as a 
creditor and that cleared the way for him to proceed with 
the instant application. It is common ground that Mr 
Munro and his colleagues have invested their time and 
funds in the attempted rescue of Impex Ltd in the hope 
of achieving a substantial profit in return for their 
efforts. 

To return to the events of September 1984. A meeting 
of the Impex board on 28 September considered 
proposals from the Fini Group of Companies, from 
A.C. & H.N. Pty Ltd and from Associated Telesis Pty 
Ltd. It was alleged by the respondent during these pro- 
ceedings that the latter proposal was not genuine and had 
been arranged by Mr Poole in order to make his own bid 
appear more reasonable and attractive. Be that as it may, 
the board decided to pursue the Fini proposal which Mr 
Munro had presented. 

Mr Poole, by letter, tendered his resignation from the 
post of Acting Secretary effective at the close of that 28 
September meeting. The minutes of the next meeting on 
10 October 1984 disclose that Mr Poole resigned as a 
Director in a letter dated 2 October 1984. Later in that 
same meeting, the directors minuted a series of 
resolutions concerning Mr Poole, the most relevant of 
which reads:— 

It was resolved that Mr A.C. Poole be 
immediately dismissed due to the reasons discussed 
by the directors of the company, including a total 
lack of confidence in him. 

At this stage Mr Poole joined the meeting by 
invitation of the Board. He was advised of the 
decision by the board that he be immediately 
dismissed . . . 

(Transcript Exhibit 14.) 
The Applicant says he was amused by this unnecessary 

decision because he had already, of his own volition, 
ceased to be employed by Impex and had severed his 
connection with the board of directors. 

For the purposes of my reaching a decision in this 
matter, the dates 2 October and 10 October assume some 
significance because one of them would seem to indicate 
without room for dispute the moment at which the 
employer-employee relationship between Impex Ltd and 
Mr Poole came to a mutually agreed termination. 

Respondent's Answers. 
When Mr Munro assumed the management of Impex, 

he instituted extensive investigations into the financial 
records of the company. As a result of those investiga- 
tions and his own conversations with people like Mr 
Wickham and Mr Green, Mr Munro formed the view 
that Mr Poole was guilty of a number of offences in his 
dealings with Impex Ltd and with Etan. The respondent 
in these proceedings has answered the claim of unfair 
dismissal by raising a number of instances of alleged 
misappropriation and/or breaches of fiduciary duty said 
to have been committed by Mr Poole. The argument is 
that if these complaints are shown to be well founded, 
even though they were discovered after the dismissal of 
the employee, then they provide ample justification for 
summary termination of the contract of employmen t and 
Mr Poole's unfair dismissal claim must fail. The 

Commission accepts the principle espoused in that 
argument, but in this matter there are a number of other 
factors to be considered. Among those factors is the 
action of the board of directors, the same people who 
ejected Mr Poole from their premises on 4 May, re- 
employing him in essentially a similar role on 24 July. By 
that action, the directors at that time at least, introduced 
an element of condonation to their attitude towards the 
matters outlined in their dismissal letter handed to Mr 
Poole on 4 May. 

I turn now to a recital of the matters raised by the 
respondent as good reasons for Mr Poole's dismissal. It 
is noted in passing that Mr Munro has made available to 
officers of the Fraud Squad and the Corporate Affairs 
department all of the evidence that he has found which 
might prove Mr Poole to be guilty of some offences. A 
record of interviews between Mr Poole and some 
investigators was made available to the Commission 
during the proceedings [Transcript Exhibit HHH (xiii)]. 
Mr Poole for his part says that Mr Munro, and his 
associates have campaigned actively to blacken his name 
and reputation in the Perth commercial world and that 
has caused him extreme difficulty in finding worthwhile 
employment. He urged the Commission to consider that 
a vital factor in assessing any amount of compensation 
which might become due to him. 

The particular matters raised by the respondent 
company in answer to Mr Poole's claim are:— 

(i) Misappropriation or conversion of $40 000 of 
the respondent's funds. This of course is the 
cheque drawn on the Impex account at 
Bunbury, countersigned by Mr Green, payable 
to A.C. & H.N. Pty Ltd which Mr Poole says 
was needed to complete the round-robin tax 
sham involved in acquiring Mr Wickham's 
interest in Etan. 

(ii) Misappropriation or conversion of further 
funds of the respondent, in particular $1 746 
for airfares for Mr Poole and his wife to 
Singapore and $489 for an airfare for Mr Rajah 
to Singapore. 

(iii) It is claimed that in calculating amounts due to 
be paid to himself and his private company 
under the purchase agreement, Mr Poole 
misappropriated a total of $15 894,66. He is 
alleged to have paid himself $5 254 in interest 
for late payments to which he was not entitled. 
It is claimed that he falsified the information 
required for an adjustment of debtors and 
creditors under the purchase agreement result- 
ing in his receiving $5 101.56 to which he was 
not entitled. It is also claimed that a bonus 
payment of $8 300 was calculated on the basis 
of profits which did not in fact exist. 

(iv) The respondent claims further that in 
December 1982, Mr Poole failed to disclose 
subscription service liabilities which resulted in 
an error in his favour of at least $9 135, when 
the calculation of nett liability of $34 000 was 
made for the purposes of the purchase 
agreement. 

(v) It is claimed that Mr Poole falsified or caused 
to be falsified a number of items in the 
company financial statements for the year 
ended 30 June 1983. As a result an artificial 
profit was created and such profit resulted in 
payments to Mr Poole under the profit sharing 
clause of his contract. 

(vi) The respondent claims that the Applicant 
acquired Etan Pty Ltd and attempted to sell it 
to the respondent at a profit to himself and in 
his own interests and that such action was in 
breach of his fiduciary duty to his employer. 

(vii) It is claimed that in the first half of 1984, the 
Applicant breached his fiduciary duty by 
attempting by clandestine means to obtain 
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control of Impex Ltd through a reverse 
takeover by Etan Pty Ltd and through 
procuring shareholders' voting proxies. 

(viii)The respondent claims that the Applicant 
refused to co-operate with the board of 
directors and this particular covers in essence 
the same complaints which were outlined in the 
4 May letter of dismissal. 

(ix) The respondent claims that the Applicant acted 
unlawfully and improperly in relation to the 
authorisation of Mr Rajah and Mr Kei as 
signatories to the company's bank accounts, 
and also in relation to all of the banking 
activities in the company's accounts which had 
to do with running the business of Etan Pty 
Ltd. He is also accused of holding out Mr Kei 
and/or Mr Rajah and/or Michael Thomas 
Ryan to be directors of the respondent 
company at various times when they were not in 
fact directors. 

During the proceedings, all of these matters were 
canvassed in some detail and an array of witnesses was 
brought forward to give evidence of the investigations 
that were made into the Impex Ltd records. At the end of 
the day, in coming to a decision on the matter, the 
Commission is forced to adopt the procedure urged by 
Mr Gilmour on behalf of the respondent company, that 
is to concentrate on the main issues and come to an 
overall assessment. 

Decision. 
There has been ample opportunity during the 

protracted proceedings to observe and assess the 
applicant, Mr Poole. He gave evidence on oath and was 
cross-examined for a lengthy period. 

He also participated actively in the examination and 
cross-examination of numerous witnesses. As the 
respondents' allegations of financial misdealings and 
falsification of records were laid before him, he 
responded by producing explanations and schedules 
which indicated that his methods of recording and his 
accounting treatments were different from those of the 
company's investigators. He relied on the fact that there 
were accountants and auditors engaged and that they 
assisted with or were responsible for the preparation of 
balance sheets and profit and loss statements. 

The allegations which fall into this category are those 
outlined in (iii), (iv) and (v) above. It is an area where the 
evidence is to say the least, contradictory and confused, 
but if the respondent's position was accepted in toto, one 
could agree that sufficient reason had been shown to 
warrant the summary termination of a contract of 
employment. The fact is that Mr Poole has offered at 
least a plausible response to each of those charges. It may 
be that a thorough and co-operative investigation would 
show the need for the calculations to be adjusted. Under 
the five-year contract of employment between Mr Poole 
and his employers, a protective mechanism was built-in. 
If the directors had dealt with Mr Poole in accordance 
with the appropriate clauses in his contract it is possible 
that they might have discovered sufficient reasons to 
dispense with his services. On the other hand they may 
have entered into further negotiations with him and if 
indeed there had been some overpayment, an adjustment 
of his remuneration might have taken place in succeeding 
years. We will never know what would have happened 
but we can say, in terms of a fair go all round, what 
should have happened. 

The Applicant should have been given the benefit of 
the specific clauses in his contract which could be seen to 
protect him from being summarily dismissed and 
physically ejected from the premises. To a great extent, 
the directors signed away their common law right to 
effect a summary dismissal when they signed the contract 
of employment with Mr Poole. 

In general terms I have accepted the picture that Mr 
Poole paints of himself in preference to that presented by 

the respondent. It was suggested that he was "a man of 
tremendous ego and tremendous power hunger, a man of 
arrogance and a man who puts down other people . . .". 
There is no doubt that he was ambitious and that he 
harboured grandiose and imaginative plans for the 
development of Impex Ltd as a corporate and 
commercial structure of sufficient magnitude for its 
shareholders to benefit from its being listed on the stock 
exchange. I am not convinced that he involved himself in 
a criminal conspiracy to cheat his fellow shareholders. 

He has freely admitted to being at odds with most of 
his co-directors and his attitude to them and his 
obedience to board directors leaves much to be desired. 
Those are matters for which a rectification mechanism 
existed under the contract of employment or by calling a 
meeting of shareholders such as Mr Poole himself 
requested. 

I have accepted the Applicant's statement that he was 
motivated in his actions by the best interests of the 
company and its shareholders. It follows that I accept his 
version of the $40 000 transaction as a complicated 
round robin for the purposes of tax avoidance. I found 
Mr Poole's own evidence to be more credible on that 
issue than the stories told by Messrs Green, Wickham 
or France. 

Item (ii) of the respondent's particulars of answer is 
disposed of by an acceptance of Mr Poole's bom fides. 
The trip to Singapore by Mr Poole with his wife and Mr 
Rajah would be perfectly acceptable management 
practice in an enterprise with the profit potential that 
Etan Pty Ltd was bringing to Impex. 

Item (vi) relates to the Etan purchase and is again 
covered under the umbrella of Mr Poole's motivation. 
From Mr Poole's evidence it appears that Dr Arkley and 
any other directors could have engaged him in open and 
frank discussion about the potential profit he stood to 
make from the exchange of paper which was to place 
Etan Pty Ltd under the control of Impex. In any event 
the paper was never exchanged and it appears that at least 
some of the directors thought they might continue to 
operate Etan for no consideration. 

Item (vii) relates to a complex and clandestine reverse 
takeover operation which did not at any time pose a real 
threat, if it indeed existed outside the realms of 
someone's imagination. The defence against such attack 
was easily mounted; as noted previously, the scrip 
required was never issued. 

Item (viii) complains of the same matters that the 
directors included in Mr Poole's letter of dismissal. 
When they offered to re-employ him on a day to day 
basis from 24 July, they effectively set aside those 
matters and ceased to be worried by them. 

Item (ix) refers to bank authority forms and again I am 
attracted to the Applicant's plausible explanation of 
events. If the Impex minutes can be relied upon at all, 
then Mr Poole certainly had good reason to believe that 
the Board had accepted that Mr Rajah and Mr Kei 
should become directors of Impex Ltd. Commonsense 
would indicate that Mr Rajah could manage the Etan 
operation efficiently only if he was a signatory to the 
appropriate bank accounts. 

Having regard to all the circumstances and all of the 
evidence placed before me, I find that the applicant was 
unfairly dismissed on 4 May 1984. The method of the 
dismissal and the failure to give any effect to the express 
provisions of the written contract constitute the major 
elements of the unfair treatment of Mr Poole by his 
employers. 

It remains for the Commission to assess the 
appropriate amount of compensation to be awarded to 
the Applicant, having regard for all of the circumstances. 
The principles to be followed in this jurisdiction have 
been well established in cases such as O'Dwyer v. 
Karratha Recreational Council (61 WAIG p. 850) and 
they have been outlined concisely in the case of Tak Lau 
Kwa v. Smartt and Ryan (64 WAIG p. 858). 
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Senior Commissioner Kelly, as he then was, 
emphasised in the Karratha matter that proceedings of 
this kind — 

... are not an action for damages for breach of 
contract. They are the reference of an industrial 
matter to the Commission by an employee who 
believes he has been unfairly dismissed. In a case in 
which the Commission finds that an employee has 
been unfairly dismissed, but cannot reasonably be 
reinstated in his employment, the terms of the 
contract of service may well have a bearing upon any 
determination the Commission may make as to 
compensation for loss of employment. But both the 
decision to order a compensatory payment and the 
decision as to the amount of any such payment are 
matters of discretionary judgment to be exercised in 
this jurisdiction "according to equity, good 
conscience and the substantial merits of the case" 
and not necessarily according to rules developed in 
other jurisdictions. 

One must consider, in this case, the period from 4 May 
1984 to 24 July when Mr Poole was cast aside and pre- 
vented for a short while from having access to his 
personal possessions and private papers. Some regard 
also must be given to the effect of the manner of 
dismissal on the Applicant's ability to gain further 
employment in a similar field. The loss of fringe benefits 
has been quantified in the application and is a factor for 
consideration. There was in the original contract a clause 
which specified that if at the end of five years a 
termination was effected then a six month notice period 
would apply. That clause enters into consideration and is 
balanced to a degree by Mr Poole's action in September 
of severing his connection with an enterprise he believed 
to have been ruined by the meddling of amateurs. In 
fairness to the respondents it is acknowledged that they 
believed the apparent ruin to have been due to Mr 
Poole's double dealing and inefficiency. 

Taking into account all of the factors which are 
accepted by the authorities as worthy of consideration, 
and not forgetting the test of adequacy, I have arrived at 
a sum which in my view represents an appropriate 
compensation to be paid by the respondent company to 
the applicant. My calculation has been based on the 
approximately three months period between 4 May and 
24 July and on a notional period of notice of about three 
months which might easily have been negotiated between 
the parties had they parted company in a civilised or fair 
and reasonable manner. I accept the Applicant's assess- 
ment of fringe benefits as being worth approximately 
$400 per month. An order will issue in his favour in the 
total amount of $17 400. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 337 of 1985. 

Between Arthur Clive Poole, Applicant and Impex 
Limited, Respondent. 

Order. 
HAVING heard Messrs L.A. Jackson (of Counsel) and 
C. Clarke (of Counsel) on behalf of the Applicant and 
the Applicant on his own behalf and Mr J. Gilmour (of 
Counsel) on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby declares:— 

1. That the Applicant was unfairly dismissed by 
the Respondent company on 4 May 1984. 

2. That the Respondent company is to pay to the 
Applicant the sum of $17 400 as compensation 
within 21 days of the date herein. 

Dated at Perth this 25th day of June 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1130 of 1985. 

Between John William Shelton, Applicant and Mr R. 
Mutch trading as Nardia Marketing Consultants, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 4th day of July 1986. 

Mr J. Shelton on his own behalf. 
Mr R. Mutch on his own behalf. 

Reasons for Decision. 
THE COMMISSIONER: This application brought 
under section 29 (b) (ii) of the Industrial Relations Act 
1979 seeks the resolution of a dispute between the 
applicant and Mr R. Mutch who operates the respondent 
company, the business of which in essence is to sell 
contracts for houses to be built by Concept Homes which 
is a subsidiary of Plunkett Homes Pty Ltd. 

Mr Shelton was engaged by Mr Mutch as a commission 
only sales consultant in March 1985 and when the 
employment came to an end by mutual agreement in 
November 1985 there were several commission payments 
outstanding. It appears that there was some breakdown 
in communication between the parties resulting in the 
filing of the instant application on 13 December 1985. 
The applicant requested a hearing of the matter on 3 
February 1986 and in response a conciliatory conference 
was held before me on 24 February. The parties appeared 
to exchange sufficient information to reach agreement 
on the outstanding moneys and the conference 
concluded with the understanding that commissions due 
would be paid when the contracts relating to those 
commissions had reached the required stage of finality. 

It appears that further correspondence between the 
applicant, Mr Mutch and a Mr Bennett of Plunkett 
Homes did not resolve the dispute to the satisfaction of 
the applicant so a hearing finally took place on 26 June 
1986. 

The facts of the contractual arrangement between the 
parties are not in dispute and may be shortly stated. It 
seems that Mr Mutch employed a number of sales 
consultants who earned &2Vi per cent commission which 
became payable when work commenced on the building 
site. To assist his employees, Mr Mutch advanced a one 
per cent commission when the clients made their ' 'second 
signing" and paid the required deposit. The remainder 
was paid on finance approval. It is common ground that 
a contract being aborted resulted in the sales consultant 
refunding the commission or part thereof and these 
adjustments were usually made by way of deductions 
from later advances. 

The grey area which creates a difficulty for the 
observer in understanding the terms of the contract is the 
unwritten arrangements pertaining to extras or 
"sweeteners" which might be offered to clients in order 
to make a sale. A vanity basin for example might be 
included in the contract at no cost to the purchaser. On 
one occasion the cost of the gift would be borne by 
Plunkett Homes, on another by the sales consultant and 
on another occasion split between the two. It seems from 
the evidence of the applicant and the respondent that the 
final decision in these matters rested with Mr Bennett of 
Plunkett Homes. 

The first item claimed by Mr Shelton relates to one of 
these contract variations. There was some confusion over 
a price change to the home selected by a client, B and in 
signing up that client, the applicant says that he had to 
allow them bricks to $300 per thousand to achieve the 
sale. Mr Mutch says that there was no authority for Mr 
Shelton to make that allowance and he submitted the 
contract documents on which he had altered the figure to 
$262 per thousand. The difference between the figures 
amounted to a $437 "giveaway", so he had deducted 
that amount from Mr Shelton's commission. Mr Mutch 
admitted under cross examination that his decision on 

50051—4 
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the $262 had been reversed later because the client B 
would not complete the deal without the $300 figure as 
promised. 

In my view the only fair way to resolve that issue is for 
the salesman and the company to split the item as the 
evidence suggests was the common practice. 

A second claim for $200 relates to attempts made by 
the applicant to sell to a client, M involving trips to 
Brunswick Junction. This client did not purchase a house 
but eventually paid $2 OCX) for plans. From the evidence 
presented by both parties, I find that Mr Shelton was 
promised an amount of $200 on account of the travelling 
undertaken and payment will be ordered. 

A further claim relating to a sale discussed with a client 
R at Ocean Reef needs no more consideration as the 
matter did not proceed and it is common ground that no 
commission accrued. 

In summary, this application is determined by an order 
for payment to the applicant of a total of $418.50. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1130 of 1985. 

Between John William Shelton, Applicant and Mr R. 
Mutch trading as Nardia Marketing Consultants, 
Respondent. 

Order. 
HAVING heard Mr Shelton on his own behalf and Mr R. 
Mutch on his own behalf, the Commission, pursuant to 
the powers conferred on it by the Industrial Relations 
Act 1979 hereby orders:— 

That the Respondent is to pay to the Applicant 
the sum of $418.50 within 21 days of the date herein. 

Dated at Perth this 4th day of July 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 188 of 1985. 

Between David William Smart, Applicant and W.J. 
Marron, Respondent. 

Order. 
THERE being no appearance for either the applicant or 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 7th day of August 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 370 of 1986. 

Between Wayne Spells, Applicant and Business 
Spectrum, Respondent. 

Before Commissioner S.A. Kennedy. 
The 27th day of August 1986. 

The applicant appeared in person. 
Mr R. Gifford appeared on behalf of the respondent. 

Reasons for Decision. 
THIS is an application pursuant to section 29 (b) (ii) of 
the Industrial Relations Act 1979. 

The applicant, Mr Wayne Spells, claims he has not 
been allowed certain contractual benefits, not being 
benefits under an award or order, to which he is entitled 
under his contract of service. He seeks an Order from the 
WA Industrial Relations Commission that the 
respondent pay him $1 219.56, that being the sum of the 
benefits claimed. The respondent denies any contractual 
benefit is due to the applicant. 

The respondent, Business Spectrum, through its 
principal Ms Judith Ferguson, is an employment agency 
duly registered under the Employment Agents Act 1976. 
Terms of the contract of service between the parties were 
established at meetings attended by Mr Spells and Ms 
Ferguson. 

The applicant's claim covers a period of approximate- 
ly five weeks from early March to 25 April 1986 when he 
terminated his contract of service with the respondent. 
During this period he held the position of marketing 
manager and was remunerated on a commission basis. 
The commission to be paid to the applicant was a 
proportion of the fee charged by Business Spectrum to 
employer-clients who utilised its services after entering 
into a contract with Business Spectrum which resulted 
from the efforts of Mr Spells. That fee was a once only 
payment calculated as a percentage of the gross annual 
salary of the person placed in employment with an 
employer-client. The applicant was to be paid 35 per cent 
of this fee in instances where the gross annual salary was 
$60 000 or less, and 45 per cent of the fee in instances 
where the gross annual salary exceeded $60 000. The 
detail on the level of the commission, as set out in the 
foregoing, is agreed between the parties. 

The applicant's claim is, in effect, in two parts. One 
concerns the commission and I will deal with that part of 
the claim first. 

Mr Spells gave evidence that commissions, calculated 
as per the foregoing and due to him were, under his 
contract of employment, payable in two equal instal- 
ments. Half of the commission was to be paid to him 
when a person was placed by Business Spectrum with an 
employer-client secured by the applicant. The other half 
of the commission was to be paid to him when the 
employer-client paid Business Spectrum its fee. The 
respondent agreed with these statements. 

But Mr Spells' claim is specific to two instances where 
employer-clients have not paid any fee to Business 
Spectrum. In both instances Mr Spells has received from 
the respondent payments based on half of the 
commission according to the aforementioned formula; 
those amounts being $601.26 and $118.30 respectively. 
The applicant's claim then is that the respondent has not 
paid him the sums of $601.26 and $118.30, those being 
the second instalments of the two commissions. He 
claims that notwithstanding the fact that the employer- 
clients concerned have not paid the respondent's fee, 
these are due benefits under his contract of service. 

His submissions on this part of his claim are based on 
two main grounds. The first is that his responsibility as 
marketing manager ended when a person was placed in a 
position with an employer-client secured for Business 
Spectrum by the applicant and it was this service for 
which commission was due him. The second is that 
because Business Spectrum stated on its invoices to 
clients its terms for payment were "strictly nett seven 
days" and that this time for payment of the fee was set 
out in the scale of fees lodged by Business Spectrum in 
accordance with section 38 of the Employment Agents 
Act 1976, it was implied he would receive payment of the 
second half of his commission within seven days, or 
shortly after that, from the point where the first 
instalment was duly paid. This, the applicant submitted, 
established his right to be paid the full commission 
regardless of whether Business Spectrum was paid by the 
employer-client. The responsibility for securing the 
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payment of the fee was, he argues, a matter for Business 
Spectrum and its failure to secure such payment did not 
alter its liability in the matter of his commission. 

Mr Gifford, for the respondent, denied there was any 
liability on three main grounds. One was that payment of 
the second instalment of any commission to Mr Spells 
was governed by an express term in the contract of 
service, that being when payment of the fee was made by 
the employer-client. He also submitted that the 
marketing manager had not, in one of the instances in 
dispute, properly secured the contract between Business 
Spectrum and the employer-client and, in the other 
instance, had undertaken actions which had forced Ms 
Ferguson to forego Business Spectrum's claim for 
moneys owed by the employer-client and therefore no 
commission at all was due him in these instances. Mr 
Gifford also argued that as there was a replacement 
clause of six weeks in the schedule of fees submitted by 
Business Spectrum in the application for registration 
under the Employment Agents Act, it could be inferred 
that the responsibility of the marketing manager did not 
end with the single placement of a person in the employ 
of an employer-client. 

The jurisdiction of the WA Industrial Relations 
Commission in matters brought before it under section 
29 (b) (ii) of the Industrial Relations Act 1979 is judicial. 
That is, it is limited to the establishment of existing 
contractual rights and thereby the determination of 
whether or not an employee has been denied a benefit 
under his contract of service. Therefore it is necessary to 
establish, with precision, the terms of the particular 
contract and to consider whether the express terms 
necessitated the addition, by implication, of other terms. 

In general terms an agent for commission operates 
under a contract whereby it is binding upon the employer 
to pay a sum of money for a service rendered by the 
agent. Again, in general terms, if an agent can show that 
as a direct result of his efforts the employer has been 
effectively rendered the service prescribed in the contract 
of employment, then commission is due. When the agent 
becomes entitled to commission depends on the terms of 
the contract. 

It was an agreed express term of the applicant's 
contract of service that the payment of the second 
instalment of any commission was due when Business 
Spectrum received its fee from the employer-clients. But 
the applicant's claim is that there was an implied term in 
the contract of service which established the criterion for 
payment was simply the service rendered under the 
contract of service. He claimed that that service was 
limited to the securing of a contract between Business 
Spectrum and an employer-client. 

The usual tests to be applied in cases where it is claimed 
a term or terms of a contract of service are implied have 
been reiterated in a recent Full Bench decision in this 
jurisdiction (65 WAIG 2039). 

Having regard for these, the submissions and the 
evidence before me in this matter, I find that Mr Spells' 
claim in this regard does not meet those tests. 

That finding does not of itself dispose of Mr Spells' 
claim for payment of the second instalment of the 
claimed commissions. There are two other aspects which 
must be considered. One is whether there was any 
implied term of a temporal nature in his contract of 
service. The other is whether, in the two instances where 
commissions are claimed, the applicant effectively 
rendered the service due under his contract of service. 

Ms Ferguson gave evidence that the applicant's role in 
the placing of persons in employment often extended 
beyond the securing of the contract with the employer- 
client to the writing of advertisements and interviewing 
candidates for positions. Mr Spells agreed that these 
were not unusual roles for him. Ms Ferguson also gave 
evidence that employer-clients usually paid Business 
Spectrum's fee about a month after the appropriate 
invoice was raised. 

Having regard for these factors and other material 
before the Commission in these proceedings, for 
instance, the guaranteed replacement period of six weeks 
clause in Business Spectrum's standard contract and its 
practical application, it is reasonable to find that the 
express term in Mr Spells' contract of service that he be 
paid the second instalment of due commissions when the 
employer-client paid Business Spectrum's fee was not 
open-ended and that there was an implied term that he 
would be paid about four-six weeks after an invoice was 
raised. 

That being the case, the question still to be answered 
with regard to Mr Spells' claim regarding commissions is 
whether his services in the two instances warranted any 
payment of commission. In both cases, Mr Spells has 
already been paid half of the commissions. 

In the case of his claim for payment of $601.26, being 
the second instalment of a commission, the respondent 
claims that the employer-client was "harassed" by the 
applicant to pay Business Spectrum's fee to the extent 
that Business Spectrum was forced to withdraw its claim 
for fees. The applicant denies this was the case. 

The Commission's consideration in this matter is 
limited to the effective delivery, or otherwise, of the 
service prescribed under the contract of service and the 
due entitlement resulting. Having due regard for the 
answers provided by the respondent and the material 
before the Commission there is no evidence that the 
contract secured with the employer-client in this instance 
was deficient from the outset. And there is insufficient 
evidence before the Commission to establish that 
subsequent actions of the applicant rendered that 
contract ineffective. 

Accordingly I find that the Applicant's claim for 
$601.26, being the second instalment of a commission for 
a duly performed service, is sustained. 

Mr Spells claims that the sum of $118.30 is due him on 
another commission. The respondent denies any 
commission is due because, it is alleged, Mr Spells failed 
to inform the employer-client that a fee would be charged 
for Business Spectrum's services and this had forced Ms 
Ferguson to renegotiate the contract between Business 
Spectrum and the employer-client. The applicant denies 
that he was deficient in the performance of the service for 
which commission was payable. However, in this 
instance the applicant has not established that any 
commission at all was due. This part of the application 
fails. 

The second part of the applicant's claim concerns 
cancellation fees. Mr Spells contended that contracts 
between Business Spectrum and employer-clients con- 
tained a clause which provided for the payment of a fee 
of $200 by the client to Business Spectrum in the event 
such client withdrew from the contract before employing 
any person through the agency of Business Spectrum. 
According to the applicant, that clause was drawn up by 
him and put into Business Spectrum's standard contract 
by agreement with the proprietor that a sum equivalent 
to such due fee should be paid to him. On this basis he 
claimed he was entitled to a total of $400 under his 
contract of service. The respondent denies there was any 
such agreement. 

The claim Mr Spells sought to make with regard to 
cancellation fees was raised for the first time by him 
during the hearing of this application. It was not part of 
his original application. Nor, according to the 
applicant's own evidence, was it a claim raised at the pre- 
hearing conference on this matter convened by the WA 
Industrial Relations Commission, differently constituted 
from that which heard this matter. Nor was it a claim 
made on the respondent at any other point prior to these 
proceedings. 

No leave was sought or granted to amend the claim in 
these terms. However, there was no objection from the 
respondent to the raising of this claim and, indeed, sub- 
missions were made and evidence led on it by the 
respondent. I am therefore exercising the discretion 
available to the Commission under the Industrial 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 66 W.A.I.G. 1504 

Relations Act 1979 in deciding that the applicant's claim 
be so amended and dealt with. 

The onus is on the applicant to prove that the entitle- 
ment claimed was part of his contract of service. There is 
insufficient information before the Commission to 
establish that as fact. Accordingly that part of the 
applicant's claim fails. 

It follows from all of the foregoing that the applicant's 
claim succeeds in part only. An Order reflecting this 
decision will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 370 of 1986. 

Between Wayne Spells, Applicant and Business 
Spectrum, Respondent. 

Order. 
HAVING heard Mr Wayne Spells on his own behalf and 
Mr R. Gifford on behalf of the Respondent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Respondent pay to the Applicant the 
sum of $601.26 within 28 days of the date of this 
order. 

Dated at Perth this 29th day of August 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 240 of 1986. 

Between John Barry Spencer, Applicant and Rod 
Brown's Belcrest Homes, WA, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 3rd day of September 1986. 

The applicant on his own behalf. 
Mr B. Lee on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The applicant Mr Spencer 
seeks to enforce a contractual entitlement pursuant to a 
claim under section 29 (b) of the Industrial Relations Act 
1979. The respondent Belcrest Homes opposes the claim 
and denies any liability. Mr Spencer was formerly 
engaged as a sales consultant with Belcrest Homes. In 
terms of his letter of appointment from the Company the 
applicant was promised that:— 

You will be paid commission only, at the rate of 
2.5 per cent of the full contract price on any deal 
accepted by the Company. Full commission will be 
payable on finance approval provided all necessary 
licences are issued and will be paid at the following 
pay period. 

On termination of employment for whatever 
reason full commission will be paid on all sales 
where a deposit has been paid and the necessary 
documentation has been completed by you and 
accepted by the Company, provided you are 
prepared to complete any follow-up work which 
would normally be necessary. If not you would be 
paid 50 per cent of the normal commission and the 
balance paid to the salesman completing the work. 

The claim which Mr Spencer seeks to establish before 
the Commission is for payment of $597.50 being 50 per 
cent of normal commission on a building contract 
entered into between Belcrest Homes and a client, Mr H. 

A sales consultant with Belcrest Homes promotes the 
Company's range of dwellings with prospective home 
buyers. A client's signature is obtained on a preliminary 
building proposal. This commitment establishes the 
amount of commission to which the sales consultants will 
be entitled and fixes the basic price of the project home 
for a set period. 

When the Company approves the proposal and 
accepts a deposit from the client, the sales consultant's 
role in representing the Company in the development of a 
formal building contract ceases. Belcrest's Customer 
Liaison Officer takes over in order to finalise the client's 
particular design and fittings requirements. Although 
there is no longer a formal role for the sales consultant in 
the relationship between the client and Belcrest Homes, 
he remains available to the client in order that any 
particular concerns can be addressed. 

Final documentation in the form of a building contract 
is prepared by the Company. In the normal course this 
contract is subject to the client obtaining approval for 
finance to build. The client signs this document and 
thereby formalises the contractual relationship with 
Belcrest Homes. Commission is payable to the sales 
consultant when the client's finance to build is approved 
and when all building licences issue. 

It is recognised that where a client does not progress 
beyond the initial commitment of the preliminary 
building proposal or where the formal building contract 
is cancelled, no commission is payable to the sales 
consultant by Belcrest Homes. 

On or about 29 June 1985, Mr Spencer secured Mr H's 
commitment to build a Belcrest "Argyle" home. The 
client signed a preliminary building proposal and paid a 
deposit of $200. 

The preliminary building proposal was accepted by 
Belcrest Homes. However, it appears that the client 
became nervous about what he perceived to be the 
Company's reluctance to effect modifications to the 
standard design of an "Argyle" home. Concern was also 
expressed about an easement over the block of land 
which he had purchased. The land was not sold by 
Belcrest Homes but the client was assisted in the selection 
and purchase by Mr Spencer. 

There was consultation between the Sales Manager 
and Mr Spencer on how the client's enthusiasm to build 
with Belcrest Homes could be maintained. When it 
became apparent that Mr H was not going ahead with the 
deal, Mr Spencer suggested that the client be informed 
that advice as to the decision to withdraw from the 
proposal to build must be formalised in writing. This 
approach was adopted to have the client reconsider his 
position and to have to take positive action to terminate 
the deal in the-knowledge that the $200 deposit would be 
forfeited. 

In a letter dated 26 July 1985 Mr H advised Belcrest 
Homes of his wish to cancel the preliminary proposal to 
build. He acknowledged that the deposit was forfeited. 
On 1 August the Sales Manager confirmed receipt of the 
notification to cancel and expressed the Company's 
willingness to again assist should Mr H proceed with the 
construction of a home in the future. Mr Spencer 
acknowledges that at that time he had no entitlement to 
commission as the preliminary proposal to build had not 
culminated in a formal contract with the client. This was 
the situation when Mr Spencer left the employ of Belcrest 
Homes early in August 1985. Some time later Mr Spencer 
noticed the construction of an "Argyle" home on Mr 
H's block. In discussion with the Sales Manager of 
Belcrest Homes he was informed that Mr H had 
approached the Company late in August and that the 
problems previously encountered when the proposal to 
build had been entered into had been overcome. Mr 
Spencer was offered a "spotter's fee" presumably in 
acknowledgement that the formal contract to build had 
resulted from his efforts in introducing Mr H to the 
Company in the first place. Mr Spencer rejected the offer 
preferring to pursue the claim in accordance with the 
terms of his letter of appointment, i.e. the provision 
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relating to 50 per cent of the normal commission. He 
acknowledges that there was no contract afoot between 
Mr H and Belcrest Homes when he resigned from the 
Company and thus conditions precedent for the payment 
of commission were not met. Nevertheless he founds the 
claim on what I understand to be the equity of the 
circumstances. Mr Spencer asserts that the contract 
finally entered into between Belcrest Homes and the 
client was in essence the fulfillment of the initial proposal 
to build that he succeeded in getting Mr H to sign in June 
1985. In Mr Spencer's view, efforts to bring that 
commitment to fruition at that time were thwarted by 
persons within the Company and by factors beyond his 
control. These problems were remedied with the 
resignation of the Customer Liaison Officer from 
Belcrest Homes and the Company becoming more 
amenable to requests for design modifications to the 
layout of their project home. 

The respondent acknowledges that there we're 
problems with personnel at the time the initial 
discussions took place with Mr H on the proposed 
construction of an "Argyle" home. However, it is 
argued that the overriding factor which led to the 
termination of the preliminary proposal to build was Mr 
H's concern over the existence of the easement on the 
block which he had purchased. The advice received by 
the Company in the letter dated 26 July severed the 
relationship between Belcrest Homes and Mr H and 
thereby terminated Mr Spencer's prospects of receiving 
commission. The negotiations between Belcrest Homes 
and Mr H, which subsequently culminated in the 
construction of an "Argyle" home were initiated by the 
client towards the end of August and the dwelling which 
was build differs significantly from that which had been 
designed by Belcrest Homes in the course of the initial 
proposal several months earlier. 

In terms of the letter of appointment, Mr Spencer's 
contractual entitlement to the payment of commission 
after resigning from Belcrest Homes is established on the 
completion of necessary documentation by him, 
acceptance by the Company and the lodging of a deposit 
by the client. 

The documentation referred to can only mean the 
preliminary proposal to build as that is the commitment 
which the sales consultant is retained by the Company to 
obtain and which initiates the formal contractual 
relationship with the client. In the absence of the signed 
preliminary proposal to build and acceptance of the 
client's deposit there can be no entitlement to the 
payment of commission by the sales consultant. 

A degree of ambiguity arises as to a sales consultant's 
entitlement under the terms of the appointment if after 
resigning the preliminary proposal to build is cancelled 
and the deposit forfeited. However, this situation does 
not need to be addressed in the present case as it is clear 
that at the time of Mr Spencer's resignation the 
preliminary proposal to build had been cancelled and the 
deposit forfeited. These facts cannot be ignored nor can 
it be inferred that the subsequent preliminary proposal 
to build, which Mr H signed some time after he re- 
approached Belcrest Homes towards the end of August 
1985, is a revival of the initial documentation submitted 
to the Company under the client's signature in June 1985 
and cancelled by him in July 1985. The fact that the 
Company chose to count the forfeited deposit from the 
cancelled transaction as deposit in support of the subse- 
quent proposal to build is of no consequence to Mr 
Spencer's claim. The contract that Mr H entered into in 
August 1985 with Belcrest Homes through the salesman- 
ship of the Sales Manager establishes that person's 
entitlement to the payment of commission; to determine 
otherwise would be untenable. 

Belcrest Homes and the Sales Manager benefited from 
the rapport that Mr Spencer established with Mr H in 
June 1985. However that does not determine the 
Claimant's entitlement to the payment of commission. A 
client's change of mind, the inability of the Company to 
accommodate particular demands as to design modifica- 
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tions and fittings — these are but a few of the variables 
that intervene before a contract is consumated. In the 
present case the client Mr H terminated the dealings 
initiated with Belcrest Homes through Mr Spencer in a 
letter dated 26 July. On receipt of that letter Mr 
Spencer's prospects of commission on the deal expired. 
The application is dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 240 of 1986. 

Between John Barry Spencer, Applicant and Rod 
Brown's Belcrest Homes, WA, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
B. Lee on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 3rd day of September 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 362 of 1986. 

Between Phillip Stannard-King, Applicant and Laser 
Lab Pty Limited, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 14th day of August 1986. 

The applicant appeared in person. 
Mr B.D. Williams appeared for the respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the pro- 
ceedings, taken from the transcript of the proceedings as 

edited by Mr Commissioner J.F. Gregor.) 
THE COMMISSIONER: This is an application pursuant 
to section 29 of the Industrial Relations Act in which Mr 
Phillip Stannard-King alleges he was unfairly dismissed 
from his employment with Laser Lab Western Australian 
Division. The schedule to the application gives notice 
that the applicant seeks reinstatement to his former 
employment. However, during the hearing he amended 
the claim to payment of compensation on the ground 
that the respondent no longer operates the business. This 
variation is not challenged by the respondent and will be 
allowed. 

Mr Stannard-King commenced employment in April 
1985. He was engaged as an operator of a laser cutting 
machine. The employment continued normally until 
October 1985 when he received a warning which 
complained of his work performance in the following 
terms: 

1. On Wednesday 9 October 1985 the work pro- 
duced during your shift was of such a poor quality 
that the majority of the night's work was written 
off. Despite the fact that you had problems with the 
machine instead of contacting myself or Paul you 
decided to carry on regardless. 

2. On Thursday 10 October 1985 approximately 
150 flanges were cut incorrectly due to two different 
reasons — 

(a) the wrong tape appears to have been left 
out of the job (not applicable to you); 
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(b) even though the tape was incorrect a 
drawing was left with the official order 
which showed that flanges were required 
instead of rings. If this had been looked at 
at the start of the job then the problem 
would not have arisen. 

3. The new maintenance log book which you have 
been advised on is not being filled in during your 
shift. You are aware of the importance of regular 
maintenance and have been advised on numerous 
occasions that maintenance tasks in the book must 
be carried out. 

4. You have been employed with this company 
now for seven months and should realise that for the 
company to work well a full effort is required from 
everyone. If your attitude is going to be "take what 
you can get" then there will be no point in remaining 
with Laser Lab. 

The events which led to the termination of the 
applicant's contract of service on 24 April 1986 occurred 
when he produced a special batch of mats for Bokay 
Products; 50 per cent of these mats were rejected as 
faulty. The order was repeated and the quality of the 
product was worse. Mr Stannard-King had been told that 
the first batch of products was unsatisfactory and that he 
was to be careful with the second batch. When these too 
were unacceptable his contract of service was terminated 
by paying of contractual entitlements which included pay 
in lieu of notice to the value of $1 037.50. 

In his evidence Mr Stannard-King reviewed his 
employment with the company. He conceded that he had 
not completed a maintenance log book and that he had 
not called out a programmer to assist in a machine 
alignment problem on one occasion, but he denied that 
the other matters raised in the warning received in 
October (Exhibit Wl) were valid. He also denied that 
products were dirty when they left his machine, 
particularly in the manner complained of by the 
respondent. He claimed there had been consistent 
problems with the alignment of the laser cutter, that his 
training was scanty and there was no opportunity 
afforded him during his contract of service to receive 
additional training. 

Evidence was led on behalf of the respondent from Mr 
B. McGinley. He related the reasons leading to the issue 
of the warning to the applicant during October 1985. He 
also detailed the production procedures used by the firm, 
describing how the laser cutter operates, noting that 
carbon is a by-product of the operation and the need for 
cleanliness by operators was critical. He explained that 
the company provided washing facilities for the 
operators and that they were instructed to use them. In 
his description of the events leading to the termination of 
the contract of service of the applicant he related how he 
was called to Bokay Products and was shown a product 
that was rejected. The product contained smudges and 
fingerprints which were not usual and in fact the problem 
had not occurred before. Mr McGinley said that he had 
politely raised the issue with the two operators — and Mr 
Stannard-King was one. The result was that the second 
batch was worse. Investigations were conducted to see 
how the smudges and fingerprints came to be on the 
product. By a process of elimination he concluded that 
his own operators were at fault. This led him to warn one 
operator and terminate the services of the applicant. 

In matters such as this assessment of the evidence by 
the Commission is a critical duty. I must choose which 
evidence I am to accept. In this circumstance the 
evidence of Mr Stannard-King is consistent and he has 
with honesty admitted to some failings in his work but he 
has consistently denied that the fingerprints and smudges 
on the product were put there by him. 

Mr McGinley's evidence was such that in respect of the 
warnings issued in October he was unsure of the detail of 
the work being performed by Mr Stannard-King at the 
time — so much so that I have some doubts concerning 
the efficacy of the warning as a whole in any event. His 
investigation of responsibility for the faulty product led 

to the termination of service however there is no sub- 
stantial evidence from which I can conclude that Mr 
Stannard-King was at fault. There is at the best only 
circumstantial evidence which is of such doubtful quality 
that I am unable to accept it. Therefore in this matter 
where there is conflict between the evidence given by the 
parties I accept the evidence of Mr Stannard-King. 

It remains to be determined, whether the employer has 
exercised his legal right to terminate the contract of 
service in such a way as to be harsh or unreasonable in the 
exercise of that right. On the facts reviewed by me in this 
decision I find that the employer has been unfair, in that 
the right to terminate the contract of service has been 
exercised in a harsh and unreasonable way. Therefore 
this application will succeed. 

At the conclusion of the proceedings the parties were 
invited to confer as to an appropriate sum of compensa- 
tion. They were unable to reach an agreement and the 
matter is determined as follows. 

The principles to be applied are clearly specified in 
Francis Tak Lau Kwa (Appellant) and Brett Stuart Smart 
and Christopher Phillip Ryan (Respondents) in an appeal 
before the Full Bench of the Western Australian 
Industrial Commission (64 WAIG 858) and in the 
decision of the Full Bench on Brendan Patrick O'Dwyer 
(Appellant) v. Karratha Recreational Council (Inc) 
(Respondent) (61 WAIG 850). In the Karratha 
Recreational Council (Inc) case compensation was fixed 
having regard to the salary of the individual in question, 
the likelihood of him gaining similar employment and the 
disruption of family life including the need to resettle his 
family. The task of the Commission is to set what is 
thought to be a fair and reasonable broad-based sum and 
that could, but need not necessarily be, by reference to 
earnings over a given period. 

I have taken into account the length of time Mr 
Stannard-King worked and the level and status of the 
task in the operation and its specialisation. As I 
apprehend the task it is not one which is normally 
associated with career employment. It falls into the 
category of operator more readily than it does technician 
and it is certainly not a professional position. I have also 
brought to bear the actions taken by Mr Stannard-King 
to gain employment in the intervening period and I note 
that there does not appear to be a large number of 
approaches made for employment but I balance against 
that the knowledge that a health problem suffered by him 
may be of hinderance to him in achieving suitable 
employment. In all the circumstances bearing in mind the 
efforts that he has made to get employment and his salary 
at the time of termination I fix a sum of compensation of 
$1 000. In doing so I have offset the payments that he has 
received from Social Services during the period of his 
unemployment. An order will issue finding that Mr 
Stannard-King has been unfairly dismissed and ordering 
the respondent to pay him the sum of $1 000 within 21 
days of the date thereof. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 362 of 1986. 

Between Phillip Stannard-King, Applicant and Laser 
Lab Pty Limited, Respondent. 

Order. 
HAVING heard the applicant in person and Mr B.D. 
Williams on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby — 

1. Declares that the applicant was unfairly 
dismissed from the respondent's employ on 24 April 
1986. 
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2. Orders that the respondent pay to the applicant 
the sum of $1 000 as compensation for the loss of 
employment within 21 days of the date hereof. 

Dated at Perth this 1st day of September 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 406 of 1986. 

Between Michael Peter Sutherland, Applicant and 
Wright Prospecting Pty Ltd trading as ' 'Weaver and 
Lock", Respondent. 

Before Mr Commissioner G.J. Martin. 
The 15th day of July 1986. 

The applicant appeared on his own behalf. 
Mr K. J. Farrell appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application made 
under section 29 of the Industrial Relations Act 1979 the 
applicant seeks compensation for loss of earnings due to 
the termination of his contract of employment by the 
respondent, on the ground that such termination was 
unfair. 

The respondent denies that allegation and objects to 
the applicant's claim. 

I heard the submissions and evidence of the parties on 
the 17th day of June 1986 and reserved my decision. 

The applicant commenced employment with the 
respondent in its aerated waters manufacturing 
operation in October 1983 in the capacity of a general 
factory hand. 

He was later promoted to the classification of "Fork 
Lift Driver" and in which capacity he was working when 
his contract of employment was terminated on the 8th 
day of May 1986 by the payment of moneys in lieu of 
notice on the ground that he was "unsatisfactorily 
carrying out his duties". 

The applicant submitted that the difficulties he had 
encountered towards the latter part of his employment in 
efficiently performing his work was due to the poor 
mechanical condition of the brakes on the fork lift he 
was using and that despite having reported that condition 
to his supervisor it was not rectified until after he was 
dismissed. 

He adduced evidence firstly from an employee who 
had occasionally driven fork lifts at the factory although 
he had been instructed not to do so and who said he had 
heard the applicant complain to a supervisor about the 
condition of the brakes on the applicant's fork lift. 

The applicant's second witness was the respondent's 
motor mechanic who told me that the faulty brakes had 
been reported to him on 22 April 1986 and on the 6th day 
of May 1986 he had started repairs on that item, king pins 
and a gas hose and returned the fork lift to service on the 
12th day of May 1986. 

He had occasion to examine the fork lift regularly and 
as late as 14 April 1986 without detecting or being made 
aware of any problems with the braking system. 

The respondent's evidence related to the general work 
performance of the applicant and was that the applicant 
performed his work pretty well in his capacity of a 
factory hand and had been given the opportunity of a 
"promotion" to the classification of "fork lift driver" 
when that occasion occurred. 

The view of his supervisors was that the applicant after 
a promising start was not applying himself completely to 
his allotted tasks which resulted in work not being per- 
formed when it was required leading to hold ups in the 
production process. 

He was told by his supervisors to "lift his game" and 
they contemplated re-locating the applicant back into the 
general production side of the operation. 

I was told that there had been occasions when the 
applicant had not serviced his fork lift as instructed and 
he was prone to spend time yarning with people around 
the factory when he should have been working. One 
supervisor confirmed that the applicant had complained 
to him about the state of the brakes on his fork lift and 
that complaint was the one which led to the repairs 
undertaken on the 6th day of May 1986. 

I find from all of the material before me that it was the 
applicant's general attitude to his work that led to the 
termination of his contract of employment and that such 
attitude extended well beyond the period when his work 
performance could have been adversely affected by the 
condition of his fork lift. 

It occurred to me during the proceedings that the 
answer may have been for the respondent to re-employ 
the applicant in his previous classification but the views 
of one of his supervisors that such a move would not be 
conducive to harmony in the workforce as a whole 
persuaded me from that view. 

All in all I conclude that the respondent's decision was 
not taken lightly, and the applicant had been counselled 
beforehand and thus the termination of the contract of 
employment by the respondent was not unfair. 

The application is determined by an Order of 
Dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 406 of 1986. 

Between Michael Peter Sutherland, Applicant and 
Wright Prospecting Pty Ltd trading as "Weaver and 
Lock", Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
K.J. Farrell on behalf of the respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 15th day of July 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 804 of 1986. 

Between Barbara Joyce Watkins, Applicant and the 
Minister for Agriculture, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 331 of 1986. No. 448 of 1985. 

Between Vanessa Wearne, Applicant and Sportslane Pty 
Limited, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 15th day of July 1986. 

The applicant appeared on her own behalf. 
Mr R.H. Gifford appeared on behalf of the 

respondent. 

Reasons for Decision. 
THE COMMISSIONER: In this application made 
pursuant to section 29 of the Industrial Relations Act 
1979 the applicant claims that she was unfairly dismissed 
by the respondent and seeks compensation for loss of 
earnings. 

The respondent denies those claims. 
I heard the submissions of and the evidence adduced 

by the parties on the 12th day of June 1986 and reserved 
my decision. 

The applicant commenced employment with the 
respondent in the calling of a Shop Assistant, subject to 
the provisions of the "Shop and Warehouse (Wholesale 
and Retail Establishments) State" Award No. 32 of 1976 
as varied on the 20th day of March 1986. 

The contract of employment was terminated by the 
respondent on the 17th day of April 1986 in the manner 
provided in Clause 20.—Engagement of the award which 
provides as follows in subclause (2) of that clause: 

(2) Notwithstanding the provisions of subclause 
(1) hereof a worker's engagement may be 
terminated by either party at any moment during the 
first two months of his employment: Provided that a 
worker whose employment is terminated by the 
employer after one month but less than two months' 
employment for reasons other than misconduct 
shall be paid up to his ordinary ceasing time on the 
day on which notice of termination is given. 
(62 WAIG p. 968 at p. 983.) (My emphasis.) 

In addition the applicant was paid moneys in lieu of 
annual leave in accordance with Clause 15.—Annual 
Leave of the award. 

The evidence adduced by the parties relating to the two 
incidents which led to that action by the respondent is 
substantially the same and shows that the applicant 
displayed an offhand and less than responsible attitude 
to matters of importance to others, including the 
respondent. 

Upon the facts before me I therefore find that the 
termination of the contract of employment by the 
respondent was neither unfair nor untoward and the 
application will not be allowed and is determined by an 
Order of Dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 331 of 1986. 

Between Vanessa Wearne, Applicant and Sportslane 
Pty Limited, Respondent. 

Order. 
HAVING heard the applicant on her own behalf and Mr 
R.H. Gifford on behalf of the respondent, the Commis- 
sion pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 15th day of July 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Between Graham Westall, Applicant and West Austra- 
lian Newspapers Limited, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 9th day of July 1986. 

Mr G. Westall on his own behalf. 
Mr C.D. Stanley on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application, brought 
under section 29 of the Industrial Relations Act 1979, Mr 
G. Westall seeks reinstatement in the position of Photo- 
engraver from which he alleges that he was unfairly 
dismissed by the respondent company on 25 August 
1984. He claims compensation also for his lack of 
employment in the intervening period. 

Mr Westall gave evidence on his own behalf of his six 
years' previous employment at WA Newspapers and he 
referred in passing to a number of complaints that he had 
made over a four year period to both his union and to 
management; complaints which had gone unheeded. He 
suggested that the complaints dealt with ' 'the situation in 
photo-engraving". Through out the hearing, the 
applicant referred vaguely to "the situation I found 
myself in" and suggested that his behaviour had been 
designed to "draw attention to the problem" or to "get 
the problem out into the open" or again that he was 
"trying to make a point". 

I reminded Mr Westall that the Commission is able to 
reach a decision on a matter only in the light of evidence 
presented to it. He was no more specific in his allegations 
and he suggested that he chose not to call other witnesses 
for fear of them being subjected to retaliation. 

With regard to the factual details of incidents leading 
up to the dismissal of Mr Westall, there is little conflict in 
the evidence. Mr Stanley called Mr Bender and Mr 
Newlands who at the relevant time were the immediate 
supervisors of Mr Westall's work area. They gave 
evidence of his having, on 21 August 1984, refused 
instructions to remake a set of negatives which both 
supervisors had adjudged to be below the required 
standard. On the next day, following that incident, the 
applicant had absented himself from duty. A message 
was received by the respondent company, indicating that 
Mr Westall was looking for another job. He says that this 
was his way of "trying to make a point". 

Mr Stanley led further evidence of an incident some 
year or more previously which had resulted in Mr Westall 
being suspended for a short period for refusing to obey 
instructions. On that occasion he had submitted, and 
later withdrawn, a letter of resignation. 

The employer's position, as put by Mr Stanley, in 
response to the instant application was that Mr Westall 
had been dismissed for serious misconduct and that he 
had been generously dealt with in regard to moneys paid 
for holiday entitlements and suchlike. The company 
submitted that they had no case to answer. 

On the evidence placed before me, I can only agree 
with Mr Stanley's submission. The application will be 
dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 448 of 1985. 

Between Graham Westall, Applicant and West Austra- 
lian Newspapers, Respondent. 
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Order. 
HAVING heard Mr Westall on his own behalf and Mr 
C.D. Stanley on behalf of the respondent company, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979, hereby orders:— 

That the application be dismissed. 

Dated at Perth this 9th day of July 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

CONFERENCES — 
Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C528 (a) of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Hon Minister for 
Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers; the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth; the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
Union of Workers; the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers; the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; 
the Shop, Distributive and Allied Employees' 
Association of Western Australia; Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch; Maritime 
Workers' Union of Western Australia, Union of 
Workers and the Association of Employers of 
Waterside Labour. 

WHEREAS a conference was held in Perth on the 26th 
day of August 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; and whereas the said agreement affects a 
number of awards of this Commission; now therefore, I, 
the undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 261 of 1986, 
and pursuant to the powers conferred under the said Act, 
do hereby publish a memorandum of the terms of the 
agreement as it effects the Ship Painters and Dockers 
Award No. 29 of 1960. 

Dated at Perth this 26th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of Clause 3.— 
Special Rates and Clause 10.—First Aid Facilities in 
Division I, Clause 4.—Rates of Wages in Division II, 
subclause (1) of Clause 14.—Attendance Money in 
Division III and Clause 2.—Rates of Wages in Division 
IV of the Ship Painters and Dockers Award No. 29 of 
1960 the following provisions shall apply as from the 
beginning of the first pay period commencing on or after 
the 1st day of July 1986. 
Division I — General Provisions Applicable to All 
Employees Except Where Otherwise Provided. 

3.—Special Rates. 
The following rates, additional to the rates set out in 

Clause 4.—Rates of Wages, of Divisions II and III and 
Clause 2.—Rates of Wages, of Division IV of this award, 
shall be paid for the categories of work set out 
hereunder:— 

Per Hour 
(1) (a) When working in scavenge 

truckways, sanitary soil tanks and 
oil tanks which have been in service, 
including: 
double bottom tanks, drain tanks, 
settling tanks, wing tanks, storage 
gravity tanks, deep cargo tanks $1.22 

(b) When working in ballast tanks, fresh 
water tanks, salt water tanks, 
caissons, airtight compartments and 
air receivers, including: 
double bottom tanks and 
cofferdams, peak tanks chain locker 
and transom space, triming tanks, 
ballast deep tanks $0.49 
When working at any of the places 
referred to in (b) which have been in 
service $0.84 

(c) Cleaning engine crankcases 
externally or internally, cleaning 
engine room tank tops, cleaning 
boiler room tank tops, cleaning 
tunnel tank tops and tunnel well, 
cleaning bilges and holds, engine 
room, stokehold and tunnel, smoke 
boxes, furnaces, engine uptakes $0.73 

(d) When directly associated with the 
cleaning of:— 
(i) Oil Fired • $1.22 
(ii) Coal Fired $0.73 

(e) When wire brushing by hand:— 
in any part of the spaces included in 
paragraph (b) hereof $0.58 
in any other enclosed spaces, or 
partly enclosed spaces such as 
cabins, pantries, lockers and fan 
rooms $0.12 

(2) (a) When working in docks or in 
slipways on scraping, scaling, 
scrubbing and painting the external 
under water parts of vessels' hulls 
from leadline to keel and/or 
removing refuse from the bottom of 
docks or slipways $0.49 
Provided that employees engaged on 
the duties just described who are 
working alongside tradesmen in the 
same situation for which the latter 
are entitled to a rate greater than the 
said $0.49 cents shall be paid such 
additional rate. 

(b) When working from stages slung 
from dockyard cranes, painting the 
external parts of vessels above the 
loadline excluding work performed 
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Per Hour 
whilst working from an hydraulic 
platform $0.37 

(c) General painter and docker when 
working at the South Mole Slipway 
flaking out, chipping, oiling and 
painting anchors and cables $0.37 

(d) Employees operating short-blasting, 
sandblasting and metal spraying 
machines $0.92 

(e) When using hydraulic blast cleaning 
the external parts of vessels $0.92 

(f) Employees docking and undocking 
vessels, shifting ship, winch driving 
(other than when done as part of a 
rigger's job and excluding work 
done by Waterside Workers on 
cargo) hatchmen $0.63 

(g) Spray painting $0.63 
(h) Removing composition or cement 

flooring, or repairing insulation $0.49 
(i) Tarring of vessels or applying 

flintcote, rosebanite, res-q-steel or 
compositions of a similar nature but 
not including preparations which are 
applied cold with an ordinary paint 
brush — 
(i) if working in a confined space $0.84 
(ii) otherwise $0.49 

(j) Employees operating automatic 
scaling and/or chipping machines, 
jackhammers, rotary wire brushes, 
flame sealers, or other power tools 
for chipping, cleaning and scaling $0.63 
Provided that no such pneumatic 
machine shall be used in any 
confined place, entrance to which is 
gained through a manhole or other 
similar opening, except in cases 
where the conditions are such as to 
render the work incapable of 
performance except with the use of 
pneumatic machines in which case 
such machines may be used for such 
extra rates as may be agreed upon. 
Failing agreement as to the necessity 
for the use of such machines or as to 
the rate to be paid, the same shall be 
determined by a Board of 
Reference. 

(3) (a) When performing work directly 
associated with cleaning from holds 
the residues of bulk wheat, cement, 
coal, iron ore, carbon black, 
sulphur, phosphates and like 
obnoxious cargoes or as otherwise 
determined by the Board of 
Reference $0.49 

(b) When working for more than one 
hour in places where the 
temperature is reduced by artificial 
means. Below zero degrees Celsius $0.28 

(c) An employee, when he is performing 
duties which bring him into contact 
with obnoxious cargoes, carrying in 
the case of Waterside Workers an 
extra rate, or where working in the 
vicinity of such cargoes while being 
handled by Waterside Workers, and 
in such case is subject to the same 
disability as the Waterside Workers, 
should be paid the extra rate in 
addition to the rate otherwise 
payable to him. 

(4) When handling slag wool, insulwool or 
other material of a like nature used for 
providing insulation against heat, cold or 
noise shall when so employed by paid $0.37 

Provided that employees directly assisting 
tradesmen handling these materials or other 
material of a like nature shall be paid the 
same allowances as are prescribed for such 
tradesmen from time to time. 

Provided further that laggers when working 
with such materials in the same situation 
where a tradesman is entitled to an additional 
rate therefore, shall be paid such additional 
rate. 

(5) Working in submarines:— 
(a) When working inside the hull, 

including the fin and external 
casings, but excepting the 
compartments referred to in 
paragraphs (b) and (c) hereunder: $0.52 

(b) When working in the torpedo tube 
compartment, bilges, machinery, 
auxiliary machine and asdic 
compartments $0.86 

(c) When scraping, scaling or painting 
in tanks including external and M 
tanks and torpedo tubes $1.80 

10.—First Aid Facilities. 
In each establishment where employees are employed, 

the employer shall ensure that a first aid kit is available. 
An allowance of $1.14 per day shall be paid to an 

employee who has been trained to render first aid and 
who is the current holder of appropriate first aid 
qualifications such as a certificate from St John's 
Ambulance or similar body. The allowance will only 
apply when the employee has been specifically appointed 
by the employer to perform first aid duty. 

Division II — This Division shall apply to Permanent 
Employees as defined in Clause 17.—Definitions of 
Division I of this Award except where otherwise 
provided. 

4.—Rates of Wages. 
(1) The following shall be the minimum rates of wages 

payable to employees employed under this Division:— 
Per Week 

$ 
(a) Rigger 294.40 
(b) General Hand 256.20 
(c) Employees engaged on ship repairs 

other than those who, by 
arrangement between the union and 
employer work a 35 hour week shall 
be paid the following additional rate 7.60 

(2) Leading Hands — The following 
additional rates shall be paid to:— 

(a) Leading Hands employed by the 
Fremantle Port Authority and the 
State Shipping Services:— 
(i) in charge of 10 employees or 

less, an additional rate of 19.80 
(ii) in charge of more than 10 

employees, an additional rate of 21.60 
(b) Other Leading Hands 21.60 

(3) Notwithstanding the provisions of 
subclauses (1) and (2) hereof the following 
shall be the minimum rates of wages payable 
to employees in the Inner Harbour: 

(a) Rigger 355.40 
(b) General Hand 349.60 
(c) Sub-Foreman — State Shipping 

Service Riggers' Loft 367.60 
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Division III — This Division shall apply to employees 
who are employed as "Registered Casual Employees" 
and "Unregistered Casual Employees" as defined in 
Clause 17,—Definitions of Division I of this Award 
except where otherwise provided. 

14.—Attendance Money. 
(1) Registered casual employees who attend at the 

recognised pick-up centre and who make themselves 
available for engagement in accordance with the terms of 
this award shall, if not engaged to commence work 
before 12.30 p.m., be paid $14.35 for each such 
attendance. 

(2) The liability for payment of attendance money for 
each attendance at the pick-up since the last day of 
employment of the said worker, and for which no 
engagement for work on the day of engagement 
occurred, shall be borne by the employer who ultimately 
engages the worker concerned. Provided, however, that 
the liability herein referred to shall be deemed to have 
been satisfied by the payment by the employer aforesaid 
— at the time of engaging the worker — to the Fremantle 
Port Authority of all moneys for the time being payable 
as service charges under the regulations from time to time 
made or purporting to have been made in pursuance of 
the power in that behalf contained in the Fremantle Port 
Authority Act 1976. 

Division IY — Ship Building and/or Repairing. 
2.—Rates of Wages. 

(1) The minimum weekly rates of wages for employees 
bound by this Division shall be:— 

Per Week 
$ 

(a) (i) Rigger Certificated 292.90 
(ii) Rigger not Certificated 278.90 

(b) General Hand 253.80 
(c) In any week when ship repair is 

performed the parties may agree to 
the payment of a ship repair 
allowance to compensate for the 
disabilities associated with that 
work. The allowance agreed upon 
shall be in lieu of the provisions of 
Clause 3.—Special Rates, of 
Division I of this award. 

(2) Leading Hands: In addition to the 
appropriate total rate prescribed in this 
clause, a leading hand shall be paid: 

(a) if placed in charge of not less than 
three and not more than 10 other 
employees 14.20 

(b) if placed in charge of more than 10 
and not more than 20 other 
employees 21.80 

(c) if placed in charge of more than 20 
other employees 28.10 

(3) A casual employee shall mean an employee who is 
engaged and paid as such, and shall be paid 20 per cent of 
the ordinary rate in addition to the ordinary rate for the 
calling in which he is engaged. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C528 (b) of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Hon Minister for 
Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 

Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers; the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth; the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
Union of Workers; the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers; the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; 
the Shop, Distributive and Allied Employees' 
Association of Western Australia; Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch; Maritime 
Workers' Union of Western Australia, Union of 
Workers and the Association of Employers of 
Waterside Labour. 

WHEREAS a conference was held in Perth on the 26th 
day of August 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; and whereas the said agreement affects a 
number of awards of this Commission; now therefore, I, 
the undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 261 of 1986, 
and pursuant to the powers conferred under the said Act, 
do hereby publish a memorandum of the terms of the 
agreement as it effects the Fremantle Port Authority 
Deckhands and Deckboys Award No. 21 of 1971. 

Dated at Perth this 26th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of subclause (1) 
of Clause 9.—Rates of Pay of the Fremantle Port 
Authority Deckhands and Deckboys Award No. 21 of 
1971 the following shall apply from the beginning of the 
first pay period commencing on or after the 1st day of 
July 1986. 

9.—Rates of Pay. 
(1) The rate of pay for adult workers covered by 

this award shall not be less than $354.30. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C528 (c) of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Hon Minister for 
Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers; the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth; the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
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Union of Workers; the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers; the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; 
the Shop, Distributive and Allied Employees' 
Association of Western Australia; Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch; Maritime 
Workers' Union of Western Australia, Union of 
Workers and the Association of Employers of 
Waterside Labour. 

WHEREAS a conference was held in Perth on the 26th 
day of August 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; and whereas the said agreement affects a 
number of awards of this Commission; now therefore, I, 
the undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 261 of 1986, 
and pursuant to the powers conferred under the said Act, 
do hereby publish a memorandum of the terms of the 
agreement as it effects the Building Trades (Fremantle 
Port Authority) Award 1968, No. 31B of 1966. 

Dated at Perth this 26th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of subclause (1) 
of Clause 9.—Wages of the Building Trades (Fremantle 
Port Authority) Award 1968, No. 31B of 1966 the 
following rate of pay shall apply from the beginning of 
the first pay period commencing on or after the 1st day of 
July 1986. 

Per Week 
$ 

(1) Tradesmen — Carpenters and Joiners 
Painters, Signwriters and Plumbers 357.75 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C528 (d) of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Hon Minister for 
Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers; the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth; the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
Union of Workers; the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers; the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; 
the Shop, Distributive and Allied Employees' 
Association of Western Australia; Transport 
Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch; Maritime 
Workers' Union of Western Australia, Union of 
Workers and the Association of Employers of 
Waterside Labour. 

WHEREAS a conference was held in Perth on the 26th 
day of August 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; and whereas the said agreement affects a 
number of awards of this Commission; now therefore, I, 
the undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 261 of 1986, 
and pursuant to the powers conferred under the said Act, 
do hereby publish a memorandum of the terms of the 
agreement as it effects the Engine Drivers (Government) 
Award 1983, No. A5 of 1983. 

Dated at Perth this 26th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of subclause (1) 
of Clause 24.—Wages of the Engine Drivers (Govern- 
ment) Award 1983, No. A5 of 1983 the following rates of 
pay shall apply from the beginning of the first pay period 
commencing on or after the 1st day of July 1986 to 
employees of the Fremantle Port Authority and to those 
persons employed by the Hon Minister for Works who at 
that date were in receipt of the same wages as such 
employees. 

Per Week 
$ 

Operators of Equipment as specified 
(1) Slipway winch driver and crane 

driver PWD Slipway Fremantle 353.35 
(2) Electric Crane Driver Fremantle 

Port Authority 350.95 
(3) Pile Driver Fremantle Port 

Authority 351.25 
(4) Mobile Crane Driver Fremantle 

Port Authority 353.35 
(5) Floating Crane Fremantle Port 

Authority 356.35 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C528 (e) of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Hon Minister for 
Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers; the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth; the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
Union of Workers; the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers; the Plumbers and 
Gasfitters Employees' Union of Australia, West 
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Australian Branch, Industrial Union of Workers; 
the Shop, Distributive and Allied Employees' 
Association of Western Australia; Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch; Maritime 
Workers' Union of Western Australia, Union of 
Workers and the Association of Employers of 
Waterside Labour. 

WHEREAS a conference was held in Perth on the 26th 
day of August 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; and whereas the said agreement affects a 
number of awards of this Commission; now therefore, I, 
the undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 261 of 1986, 
and pursuant to the powers conferred under the said Act, 
do hereby publish a memorandum of the terms of the 
agreement as it effects the Engineering Trades 
(Fremantle Port Authority) Award 1968, Nos. 42 and 48 
of 1968. 

Dated at Perth this 26th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of Part I of the 
First Schedule — Wages of the Engineering Trades 
(Fremantle Port Authority) Award 1968 Nos. 42 and 48 
of 1968 the following rates of pay shall apply from the 
beginning of the first pay period commencing on or after 
the 1st day of July 1986. 

Per Week 
$ 

Classification 
(1) Blacksmith in Workshop 358.35 
(2) Fitter, Turner, Battery Fitter, 

Machinist First Class, Welder First Class, 
Automotive Electrical Fitter, Motor 
Mechanic, Plant Mechanic, Electrical 
Fitter and/or Armature Winder and 
Electrical Installer 357.75 

(3) Welder Special Class 359.40 
(4) Welder Second Class 345.15 
(5) Welder Third Class 344.20 
(6) Tool Storemen 347.15 
(7) Blacksmith's Striker 344.90 
(8) Tradesman's Assistant 343.20 

Hospital, Service and Miscellaneous, WA Branch; 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
Union of Workers; the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers; the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; 
the Shop, Distributive and Allied Employees' 
Association of Western Australia; Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch; Maritime 
Workers' Union of Western Australia, Union of 
Workers and the Association of Employers of 
Waterside Labour. 

WHEREAS a conference was held in Perth on the 26th 
day of August 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; and whereas the said agreement affects a 
number of awards of this Commission; now therefore, I, 
the undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 261 of 1986, 
and pursuant to the powers conferred under the said Act, 
do hereby publish a memorandum of the terms of the 
agreement as it effects the Storemen (Government) 
Award 1979, No. 20 of 1969. 

Dated at Perth this 26th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of paragraph (b) 
of subclause (1) of Clause 20.—Wages of the Storemen 
(Government) Award 1979 No. 20 of 1969, the following 
rates of pay shall apply from the beginning of the first 
pay period commencing on or after the 1st day of July 
1986 to employees of the Fremantle Port Authority and 
to those persons employed by Western Australian 
Coastal Shipping Commission who at that date were in 
receipt of the same wage as such employees. 

Per Week 
$ 

Classification 
(1) Storeman Grade 1 350.25 
(2) Storeman Grade 2 350.75 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C528 (f) of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Hon Minister for 
Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers; the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth; the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia; the Federated 
Miscellaneous Workers' Union of Australia, 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C528 (g) of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Hon Minister for 
Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers; the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth; the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
Union of Workers; the Operative Painters' and 
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Decorators' Union of Australia, West Australian 
Branch, Union of Workers; the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; 
the Shop, Distributive and Allied Employees' 
Association of Western Australia; Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch; Maritime 
Workers' Union of Western Australia, Union of 
Workers and the Association of Employers of 
Waterside Labour. 

WHEREAS a conference was held in Perth on the 26th 
day of August 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; and whereas the said agreement affects a 
number of awards of this Commission; now therefore, I, 
the undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 261 of 1986, 
and pursuant to the powers conferred under the said Act, 
do hereby publish a memorandum of the terms of the 
agreement as it effects the Painters (Government 
Shipping) Award No. 32 of 1961. 

Dated at Perth this 26th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of Clause 
6.—Rates of Pay of the Painters (Government Shipping) 
Award No. 32 of 1961 the following rate of pay shall 
apply from the beginning of the first pay period 
commencing on or after the 1st day of July 1986 to those 
persons employed by the Hon Minister for Works and 
the Western Australian Coastal Shipping Commission 
who at that date were in receipt of a wage assessed having 
regard to that applicable to like employees of the 
Fremantle Port Authority. 

Per Week 
$ 

Painter 360.35 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C528 (h) of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Hon Minister for 
Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers; the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth; the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
Union of Workers; the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers; the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; 
the Shop, Distributive and Allied Employees' 

Association of Western Australia; Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch; Maritime 
Workers' Union of Western Australia, Union of 
Workers and the Association of Employers of 
Waterside Labour. 

WHEREAS a conference was held in Perth on the 26th 
day of August 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; and whereas the said agreement affects a 
number of awards of this Commission; now therefore, I, 
the undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 261 of 1986, 
and pursuant to the powers conferred under the said Act, 
do hereby publish a memorandum of the terms of the 
agreement as it effects the Catering Employees and Tea 
Attendants (Government) Award 1982, No. 32 of 1981. 

Dated at Perth this 26th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of Clause 
22.—Wages of the Catering Employees and Tea 
Attendants (Government) Award 1982, No. 34 of 1981 
the following rates of pay shall apply from the beginning 
of the first pay period commencing on or after the 1st day 
of July 1986 to employees of the Fremantle Port 
Authority. 

Per Week 
$ 

Classification 
(1) Other Cooks 311.20 
(2) Tea Attendant 302.20 
(3) General Hand 302.20 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C528 (i) of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Hon Minister for 
Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers; the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth; the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
Union of Workers; the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers; the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; 
the Shop, Distributive and Allied Employees' 
Association of Western Australia; Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch; Maritime 
Workers' Union of Western Australia, Union of 
Workers and the Association of Employers of 
Waterside Labour. 
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WHEREAS a conference was held in Perth on the 26th 
day of August 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; and whereas the said agreement affects a 
number of awards of this Commission; now therefore, I, 
the undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 261 of 1986, 
and pursuant to the powers conferred under the said Act, 
do hereby publish a memorandum of the terms of the 
agreement as it effects the Cleaning and Caretakers 
(Government) Award 1975, No. 32 of 1975. 

Dated at Perth this 26th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Memorandum of Terms of A.greement. 
NOTWITHSTANDING the provisions of subclause (1) 
of Clause 20.—Wages of the Cleaners and Caretakers 
(Government) Award 1975 No. 32 of 1975 the following 
rates of pay shall apply from the beginning of the first 
pay period commencing on or after the 1st day of July 
1986 to employees of the Fremantle Port Authority. 

Per Week 
$ 

Classification 
(1) Cleaner 344.85 
(2) Window Cleaner 345.85 
(3) Watchmen 343.95 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C528 0) of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Hon Minister for 
Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers; the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth; the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, 
Union of Workers; the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers; the Plumbers and 
Gas fitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers; 
the Shop, Distributive and Allied Employees' 
Association of Western Australia; Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch; Maritime 
Workers' Union of Western Australia, Union of 
Workers and the Association of Employers of 
Waterside Labour. 

WHEREAS a conference was held in Perth on the 26th 
day of August 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; and whereas the said agreement affects a 
number of awards of this Commission; now therefore, I, 

the undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 261 of 1986, 
and pursuant to the powers conferred under the said Act, 
do hereby publish a memorandum of the terms of the 
agreement as it effects the Outstation Pilot Crews — 
Harbour and Light Department Award 1981, No. 4 of 
1981. 

Dated at Perth this 26th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of Clause 
5.—Rates of Pay of the Outstation Pilot Crews — 
Harbour and Light Department Award 1981 No. 4 of 
1981, the following shall apply from the beginning of the 
first pay period commencing on or after the 1st day of 
July 1986. 

5.—Rates of Pay. 
The following shall be the minimum rates payable 

to employees covered by this award: 
Per Week 

$ 
Launch Master 384.63 
Deck Hand 354.30 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C467 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and G. & M. Harris Electrical 
Contractors and Direct Engineering Services, 
Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 29th 
day of July 1986, pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the Air 
Conditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 
and the Electrical Contracting Industry Award 1979 
Award No. R22 of 1978 as amended, employees 
who are employed by the Respondents on the Walsh 
and Carrick, Port Hedland and Mount Newman 
sites shall be paid a site allowance of $1.00 per hour 
for each hour worked in lieu of payments for 
confined space, dirty work, fumes, wet under foot 
and the handling of secondhand timber. 

This Order shall take effect as from the 1st day of 
June 1986 and shall terminate on the 28th day of 
February 1987. 

Dated at Perth this 29th day of July 1986. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C466 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Vanguard Electrical Services and 
Needham Airconditioning Pty Limited, 
Respondents. 

Interim Order. . 
WHEREAS a conference was held in Perth on the 29th 
day of July 1986, pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the Air 
Conditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 
and the Electrical Contracting Industry Award 1979 
Award No. R22 of 1978 as amended, employees 
who are employed by the Respondents on the Pier 
21, Fremantle site shall be paid a site allowance of 50 
cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This Order shall take effect as from the 7th day of 
March 1986 and shall terminate on the 30th day of 
November 1986. 

Dated at Perth this 29th day of July 1986. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C423 of 1986. 

In the matter of the Industrial Relations AN 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and IBI Industries, 
Respondent. 

Order. 
HAVING heard Mr W. Game on behalf of the applicant 
and Mr G. Ferguson on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 as amended, employees who are 
employed by the Respondent on the Mt Lawley 
College Extensions shall be paid a site allowance of 
80 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

Payment under this order shall take effect as from 
the commencement of the project by the 
Respondent and shall terminate on completion of 
the project. 

Dated at Perth this 25th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C593 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Applicant and Powertrend, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 5th 
day of September 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978, members of, or eligible to be 
members of the applicant union employed by the 
respondent on the Canning Vale Remand Centre 
Construction Site shall be paid a site allowance of 80 
cents for each hour worked in lieu of payments for 
confined space, dirty work, wet underfoot, fumes 
and the handling of secondhand timber. 

This Order shall commence on the beginning of 
the first pay period commencing on or after the 1st 
day of June 1986 and shall terminate on the 30th day 
of November 1986. 

Dated at Perth this 5th day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C429 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and Ralph M. Lee (WA) 
Pty Limited and IBI Industries, Respondents. 

Interim Order. 
WHEREAS a conference was held in Perth on the 29th 
day of July 1986, pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
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enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 as amended, employees who are 
employed by the Respondents on the Murdoch 
University project, shah be paid a site allowance of 
$1.20 per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This Order shah take effect as from the 1st day of 
February 1986 and shall terminated on the 18th day 
of February 1987. 

Dated at Perth this 29th day of July 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C554 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and Verlindens Electrical 
Service WA and the Electrical Switchboard 
Services, Respondents. 

Interim Order. 
WHEREAS a conference was held in Perth on the 2nd 
day of September 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 as amended, employees who are 
employed by the Respondents on the Kalgoorlie 
Regional Hospital site shall be paid a site allowance 
of 80 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handUng of secondhand 
timber. 

This Order shaU take effect as from the 16th day 
of June 1986 and shall terminate on the 5th day of 
December 1986. 

Dated at Perth this 2nd day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C556 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western AustraEan 
Branch), Perth, Applicant and WiEiams Electrical 
Holdings, Respondent. 

Interim Order. 
WHEREAS a conference was held in Perth on the 2nd 
day of September 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 as amended, employees who are 
employed by the Respondent on the Hotel/Motel 
Units, Great Eastern Highway, Belmont shall be 
paid a site allowance of 60 cents per hour for each 
hour worked in lieu of payments for confined space, 
dirty work, fumes, wet under foot and the handEng 
of secondhand timber. 

This Order shaE take effect as from the 1st day of 
June 1986 and shall terminated on the 5th day of 
December 1986. 

Dated at Perth this 2nd day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C530 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a Conference held pursuant to section 
44 of the said Act between Mt Newman Mining Co 
Pty Limited, Applicant and the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia, Respondent. 

Declaration and Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western AustraEan Industrial Relations Commission 
presided over conferences between the abovementioned 
parties on the 1st and 19th days of August 1986; and 
whereas the parties have met and conferred and have 
arrived at agreement on the matters in dispute, and have 
now therefore requested the Commission to issue an 
order in the terms of that agreement; now therefore, 
pursuant to the powers contained in section 44 (8) (a) of 
the said Act and all other powers therein, the 
Commission hereby — 

1. Declares that in July 1986, the AppEcant intro- 
duced into its Newman operations a new mining 
shovel, the Dresser Marion 301M. The Commission, 
in company with the parties, conducted detailed 
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inspections of the new shovel as well as of all other 
types of shovels and obtained views and comments 
from a range of Shovel Drivers and Officers of the 
Applicant directly involved in the mining operation. 
The differences between the various shovels P&H 
1900, P&H 2100, P&H 2800 MK1, P&H 2800 MK2, 
P&H 2800 XP and Dresser Marion 301M were 
examined in great detail by the parties both before 
the Commission and in private discussion. The 
parties reached the conclusion that, based on proper 
and standard work value considerations, operation 
of the Dresser Marion 301M cannot reasonably and 
equitably be encompassed by the existing classifi- 
cation structure for Shovel Drivers in the Iron Ore 
Production and Processing (Mt Newman Mining Co 
Pty Limited) Award No. A29 of 1984. The Commis- 
sion concurs in that view. 

In particular the following aspects of operation of 
the 301M were considered relevant and significant: 

(a) The absence of a bail requires the operator 
to exercise a greater degree of care and 
concentration in order to control the ropes 
and maintain appropriate rope tension. It 
is clear that a lapse of operator attention 
could result in serious damage to shovel 
components. 

(b) Operator vision to the left of the cab is 
more restricted than on any other shovel. 
This requires a higher standard of care and 
attention of the operator when swinging 
left to load or propelling the shovel in that 
direction. 

(c) An extended sequence of start-up and 
shutdown procedures is to be observed. 
The operator must ensure that the 
sequence is followed so as to prolong 
component life. 

(d) Use of the propel mode requires an 
additional skill — simultaneous operation 
of left and right crawlers with choice of 
direction and speed for each crawler. A 
greater degree of control is therefore at the 
hands of the operator and consequently 
the operator is required to exercise a higher 
level of care and caution when propelling 
the shovel. 

(e) The shovel responds more quickly to 
joystick commands than do other shovels. 
There is significantly less joystick travel, 
and more power available more quickly. 
The operator is potentially in a position to 
incur more damage to equipment through 
inattention or lack of forethought. All of 
this requires a higher level of concentra- 
tion. 

(f) The shovel has a substantially different 
configuration of control buttons and 
indication lights. The different positioning 
and functions must be learned. 

(g) The shovel has a comprehensive annucia- 
tor panel. The operator is required to 
become familiar with fault indications, the 
implications for the status of shovel com- 
ponents and potential for damage through 
faults and action to be taken. 

(h) The operator's cab is positioned higher 
above ground level than on any other 
shovel. This, in combination with 
different boom and stick configuration, 
requires the application of different 
digging techniques. This becomes 
important in matters such as bucket 
control when filling the bucket and 
dumping into haul trucks of various sizes. 

2. Orders that notwithstanding the provisions of 
the First Schedule — Wages of the Iron Ore Pro- 
duction and Processing (Mt Newman Mining Co 

Pty Limited) Award No. A29 of 1984 the following 
shall apply in respect of Shovel Drivers employed by 
the Applicant: 
Shovel Section Rate 

per week 
Shovel Driver Grade 3 $364.10 
Shovel Driver Grade 2 $377.90 
Shovel Driver Grade 1 $385.50 
Shovel Greaser/Trainee Driver $303.50 
Shovel Greaser (appointed as such) $303.50 
Shovel Driver — qualified but not 
appointed — subject always to 
performing relief for a Shovel Driver for 
less than two hours per shift without 
payment of higher duties $325.70 
Classification of Equipment 

Grade 3 — P&H 1900, P&H 2100 and other 
shovels of similar configuration and operating 
characteristics. 

Grade 2 — Shovels classified Grade 3 plus P&H 
2800 MK1, P&H 2800 MK2, P&H 2800 XP and 
other shovels of similar configuration and operating 
characteristics. 

Grade 1 — Shovels classified Grade 3 and Grade 2 
plus Dresser Marion 301M and other shovels of 
similar configuration and operating characteristics. 

Note: The abovementioned grades apply by 
appointment only. Appointment shall be made 
where a Shovel Driver is trained and competent to 
operate all shovels specified at the particular grade 
level and is required by the employer to operate 
those shovels during the ordinary course of duties. 

3. This order shall have effect on and from 12 
July 1986. 

Dated at Perth this 1st day of September 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] 1 Commissioner. 

CONFERENCES — 
Matters referred — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR490 of 1984. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and Hon Minister for Works and Others, 
Respondents. 

Order. 
HAVING heard Mr G.G. Young on behalf of the 
claimant and as intervener on behalf of the Trades and 
Labor Council of Western Australia and Mr N.R. 
Whitehead on behalf of the respondents and as inter- 
vener on behalf of the Hon Minister for Industrial 
Relations and Mr B.P. McCarthy appearing as inter- 
vener on behalf of the Confederation of Western 
Australian Industry (Inc), the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Building Trades (Government) Award 
1968 No. 31A of 1966 be varied in accordance with 
the following Schedule and that such variation shall 
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havg effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1986. 

Dated at Perth this 1st day of September 1986. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Delete subclause (1) of this clause and insert in lieu 

thereof: 
11.—Wages. 

On After After 
Engage- 1 yr of 2 yrs of 

ment service service 
(Per Week) 

(1) (a) Tradesmen: Bricklayers $ $ $ 
stoneworkers, carpenters, joiners, 
painters, signwriters, glaziers, 
plasterers and stonemasons as 
defined in Clause 6 of this Award 337.90 342.40 346.50 

(b) Special Class Tradesmen (as 
defined) 354.50 359.20 363.50 

(c) Plumbers holding registration in 
accordance with the Metropolitan 
Water Supply, Sewerage and 
Drainage Act 351.80 356.30 360.40 
Builders Labourers: 
(i) Rigger   323.80 328.10 332.10 
(ii) Drainer  323.80 328.10 332.10 
(iii) Dogman  323.80 328.10 332.10 
(iv) Scaffolder   314.80 318.40 332.20 
(v) Powder Monkey  314.20 318.40 332.20 
(vi) Hoist or Winch Driver 314.20 318.40 322.20 
(vii) Concrete Finisher  314.20 318.40 322.20 
(viii) Steelfixer including tack 

welder   314.20 318.40 322.20 
(ix) Concrete Dump Operator.. 314.20 318.40 322.20 
(x) Bricklayer's labourer  303.60 307.60 311.30 Plasterer's labourer  303.60 307.60 311.30 Assistant Rigger  303.60 307.60 311.30 Demolition Workers (after 

three months' experience).. 303.60 307.60 311.30 Gear Hand  303.60 307.60 311.30 Pile Driver  303.60 307.60 311.30 
Tackle Hand  303.60 307.60 311.30 
Jackhammer Hand  303.60 307.60 311.30 
Mixer Driver (concrete) 303.60 307.60 311.30 
Steel Erector  303.60 307.60 311.30 Aluminium Alloy 
Structural Erector  303.60 307.60 311.30 
Gantry Hand or Crane 
Hand  303.60 307.60 311.30 
Crane Chaser  303.60 307.60 311.30 
Concrete Gang including 
Concrete Floater  303.60 307.60 311.30 Steel or bar bender to 
pattern or plan  303.60 307.60 311.30 
Concrete Formwork 
Stripper   303.60 307.60 311.30 Concrete Pump Hose 
Hand  303.60 307.60 311.30 

(xi) Builder's Labourer 
employed on work other 
than specified in 
classifications (i)-(x)  281.90 285.70 289.10 

(2) Tool Allowance (Per Week) $ 
(a) Bricklayers and Stoneworkers ... 8.10 
(b) Plasterers   9.40 
(c) Carpenters and Joiners  11.30 
(d) Plumbers  11.30 
(e) Painters and Signwriters  2.80 
(f) Glaziers  2.80 
(g) Stonemasons: The employer 

shall supply all necessary tools 
for the use of building 
construction when the worker if 
required to supply his own tools 
shall receive a tool allowance at 
the rate of 96 cents per week. 

Note 1: The tool allowance prescribed in para- 
graphs (a), (b), (c) and (d) of this subclause each 
include an amount of six cents for the purpose of 
enabling the workers to insure their tools against 
loss or damage by theft or fire. 

Note 2: The abovenamed allowances shall not be 
paid where the employer supplies a worker with all 
necessary tools. 
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(3) Allowance for Lost Time: 13 days' sick leave 
and follow the job (per week): A worker who has 
not completed nine months' continuous service with 
his employer and who is retrenched shall, for each 
week of continuous employment with that 
employer, immediately prior to his retrenchment be 
paid the lost time allowance prescribed hereunder 
less any payment made to him in respect of sick leave 
during that employment. 

(a) Bricklayers, stoneworkers, 
carpenters, joiners, painters, 
glaziers, signwriters, plasterers, 
plumbers and stonemasons 32.63 

(b) Special Class Tradesman (as 
defined) 29.15 

(c) Registered Plumbers 28.80 
(d) Builders Labourers — 

(i) Classifications (i) to (iii) 
inclusive 27.25 

(ii) Classifications (iv) to (ix) 26.30 
(iii) Classification (x) 25.34 
(iv) Classification (xi) 23.60 

Note 1: In the event of any increase or decrease in 
the wages and other allowances prescribed in this 
clause, except the tool allowance, the amounts pre- 
scribed in this subclause shall be increased or 
decreased by an amount equal to 9.7 per cent of that 
increase or decrease. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR518 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia; the Australian Builders' Labourers' 
Federated Union of Workers — Western Australian 
Branch and the Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia, 
Claimants and Transfield (WA) Pty Limited and 
Others, Respondents. 

Before Mr Senior Commissioner G.G. HalliweU. 
The 5th day of September 1986. 

Mr L. J. Benfell, Mr M.C. McArthur, Mr R. Wade and 
Mr R. Mclnroy on behalf of the Claimants. 

Mr S.J. Smith on behalf of the Respondents. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The matters referred 
to the Commission for hearing and determination 
pursuant to section 44 of the Act are: 

The applicant unions claim that employees of the 
Respondents engaged on Construction Work at the 
BP Refinery at Kwinana should receive the 
following to compensate them for disabilities 
peculiar to that workplace not adequately 
compensated for in the various Awards they are 
employed under; 

(1) Site Allowance of $2.50 per hour for each 
hour worked. 

(2) Termination payment of $1.30 per hour (all 
purposes). 

(3) Supply on employment of — 
1 Bluey Jacket 
2 sets of Work Clothes and 
1 pair of boots 

(4) Six cents per hour for each hour worked for 
maintenance of Safety Footwear. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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(5) Payment of Superannuation on behalf of each 
worker on Site to AUST. 

(6) Welding Allowance: A Welder Special Class 
who is engaged on welding work required standard 
shall be paid in addition to the wage prescribed by 
that classification an allowance of $22.10 for all 
purposes of the Award. 

The Respondent Employers object to and oppose 
the claim. 

Claim (5) was not proceeded with as the parties wished 
to have further discussions about the matter and claim 
(6) was stood over for the same reason. 

The relevant details of the construction contracts were 
succinctly described by Mr Smith as follows:— 

The three contracts let are all part of an overall 
modification upgrade programme if you like 
scheduled to occur over a period of about 18 
months. The first contract awarded was for the 
construction of the residue cracker and associated 
works. That contract has been let or was let rather to 
Davy McKee Pacific Pty Limited and has a value, an 
on-site labour component value, of some 
$10 000 000. That project commenced in October 
1985 and will be completed in March 1987. 

The current work-force on-site for the residue 
cracker project is approximately 90 men. It is 
estimated that that work-force will probably peak at 
two stages, the first in September of this year and 
again probably in February next year and it will 
probably peak at around about the 150 men mark. 

The second contract was a contract let for the 
construction of the CDU2 de-bottle-necking 
component and again associated works involved 
with that particular contract. This contract is being 
managed by BP direct with three contractors 
basically responsible for the three areas — the civil 
area, the mechanical area and the electrical area. 
The value of this contract is some $7 000 000 and 
that project commenced in April 1986 and is 
scheduled for completion in December 1986, some 
eight months. The work-force at Kwinana on that 
project at present is 43 in total. It is expected there 
that the peak will be 120 men approximately and 
that would occur in October of this year. 

The third and last contract is a contract let for the 
construction of a cat poly unit or a catalytic 
polymerisation I am led to believe which is its 
description. The value of this third and last contract 
is approximately $15 000 000. The work-force as 
advised by the BP manager on site this morning is 
five to six men but will peak at 120 men around 
February or March of next year. That contract 
completion, by the way, is May 1987. 

The Commission inspected the site on the morning of 
Thursday 28 August 1986 and the hearing was completed 
that afternoon. 

At the outset the Commission records that the on-site 
construction work is being undertaken within several 
metres of a fully operational oil refinery and storage 
facility. 

To illustrate the unusual hazards the Commission 
quotes from Exhibit B-l (Advice to Contractors' 
Employees). 

The Oil Refinery and KNC are involved in the 
processing and storage of large amounts of 
flammable materials and the use of many chemicals, 
which can be dangerous to people. Additionally, 
toxic gases can also be made in the various 
processes. The problems have been well defined, 
and to safeguard people working within the 
industry, certain rules and regulations are applied. 
You should know those which apply to the work 
which you are doing and observe them. 

(1) Smoking — Carrying of Matches: Because so 
much flammable material, both liquid and gaseous, 
exists in every area of the Refinery, smoking must be 

strictly controlled. There are recognised smoking 
areas and compounds and it is only within these that 
smoking is permitted. The carrying of matches is 
strictly forbidden and if you have matches or a 
lighter in your pocket or in your car when you arrive 
at the Main Gate then they must be handed to the 
Security Man on duty for safekeeping. 

(2) Liquor: Liquor is forbidden within the 
Refinery and KNC Areas. 

(3) Hazard Control 
(1) There are certain hazards existent when 

working at BP Refinery (Kwinana) or at 
KNC and these are recognised and control 
measures applied. The main controls are 
by the medium of Refinery Permits and 
Site Permits. Refinery Permits are 
required for the following work: 

In addition to the above extreme care is needed in the 
operation of cranes and whilst welding is performed so as 
to avoid damage and/or risk of fire to the operating 
refinery plant. 

It is conceded, correctly in the Commission's view, 
that the site is one which falls within the established 
building industry site allowance pattern however the 
amount of the site allowance claimed is strongly 
opposed. 

The exposed nature of the site to the elements, distance 
to crib rooms, congested work areas, confined space, 
fumes from the operating refinery plant are factors 
which together with the hazardous nature (described 
above) of the work warrant an appropriate level of site 
allowance. 

The Commission during earlier conciliation pro- 
ceedings having heard the parties in conference 
recommended an interim $1.30 per hour. The issue of the 
quantum now having been formally argued and 
inspections undertaken is determined at $1.56 per hour 
including the safety footwear allowance. The supply of 
one pair of safety boots upon employment is agreed and 
having regard to the site conditions (above described) 
and the project length the Commission concludes that 
one set of work clothes should be supplied to each 
employee on employment on the site. The termination 
payment claim of $1.30 per hour (all purpose) is refused 
as the fixation of a site allowance places it outside the 
wage principles of the Commission. If the parties wish to 
defer some part of the site allowance fixed for payment at 
the completion of the job that is open to them. 

Finally, the site allowance shall be paid in lieu of 
payments for confined space, dirty work, wet underfoot, 
fumes and handling secondhand timber. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR518 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia; the Australian Builders' Labourers' 
Federated Union of Workers — Western Australian 
Branch and the Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia, 
Claimants and Transfield (WA) Pty Limited and 
Others, Respondents. 

Interim Order. 
HAVING heard Mr L.J. Benfell, Mr M.C. McArthur, 
Mr R. Wade and Mr R. Mclnroy on behalf of the 
claimants and Mr S.J. Smith on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
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and notwithstanding the provisions of the Electrical 
Contracting Industry Award 1979, No. R22 of 1978, 
hereby orders that — 

(1) A site allowance of $1.56 per hour be paid 
including the safety footwear allowance. This 
allowance is to take effect from the commencement 
of the projects and shaU stay in force until 
completion of the projects. 

(2) One set of work clothes and one pair of safety 
boots be supplied to each employee on employment 
on the site. 

(3) The claim for Termination payment of $1.30 
per hour (all purpose) is refused. 

(4) Claim (6) of the schedule is stood over for 
further discussions between the parties. 

Dated at Perth this 15th day of September 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR381 of 1983. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and Liwara Catholic School, 
Respondent. 

Order. 
WHEREAS the claimant has informed the Commission 
that it does not wish to proceed with the hearing and 
determination of the matter of disagreement, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the matter be struck out. 

Dated at Perth this 3rd day of July 1986. 

(Sgd.) G.G. HALLIWELL, (Sgd.) G.J. MARTIN, 
[L.S.] Senior Commissioner. [U.S.] Commissioner. 

CON FERE ! 
1/5 
Isslggl 

z
 Jotation of — 

PARTIES 
NUMBER — 

COM- 
MISSIONER 

DATE MATTER RESULT 

Amalgamated Metal 
Workers Union 

Comeng WA C601 of 1986 
Halliwell S.C. 

— Rates of pay Withdrawn 

Amalgamated Metal 
Workers Union 

Hon Minister for 
Transport and 
Others 

C527 of 1986 
Kennedy C. 

26/08/86 Claim for increased 
allowances 

Concluded 

Amalgamated Metal 
Workers Union 

Hon Minister for 
Works 

C633 of 1986 
Halliwell S.C. 

24/09/86 Claim for supply of 
clothing 

Direction 
issued 

Amalgamated Metal 
Workers Union 

Mt Newman Mining 
Co Pty Ltd 

C119of 1986 
Salmon C. 

28/02/86 
05/03/86 
18/03/86 

Alleged harassment 
by a superior 

Concluded 

Amalgamated Metal 
Workers Union 

Nor-West Seafoods C313 of 1986 
Salmon C. 

16/05/86 
19/07/86 

Use of contractors Concluded 

Amalgamated Metal 
Workers Union 

State Energy 
Commission of 
Western Australia 

C622 of 1986 
Salmon C. 

11/09/86 
15/09/86 

Bans on overtime Concluded 

Australasian Society of 
Engineers 

Bradford and Kendall 
Foundry 

C295 of 1986 
Salmon C. 

14/05/86 Deal with a log of 
of claims 

Concluded 

Australasian Society of 
Engineers 

Metropolitan (Perth) 
Passenger 
Transport Trust 

C570 of 1986 
Martin C. 

28/08/86 Disagreement over the 
nine day fortnight 

Concluded 

Australian Workers' Union Hamersley Iron 
Pty Ltd 

C140 of 1986 
Salmon C. 

20/03/86 Dispute over stand downs 
at Tom Price 

Concluded 

Australian Workers' Union Hamersley Iron 
Pty Ltd 

C71 of 1986 
Salmon C. 

17/02/86 
24/02/86 

Refusal to remove trays 
from haul packs 

Concluded 

Builders Labourers Union Master Builders 
Association 

C634 of 1986 
Halliwell S.C. 

— Strikes Withdrawn 

Builders Labourers Union Taylor Woodrow 
(Australia) Pty Ltd 

C658 of 1986 
Halliwell S.C. 

— Inspection of time and 
and wages record 

Withdrawn 

Electrical Trades Union Hamersley Iron 
Pty Ltd 

C188 of 1986 
Salmon C. 

10/04/86 Dismissal of a worker Concluded 

Electrical Trades Union Master Builders 
Association of WA 
(Union of 
Employers) and 
Another 

C301 of 1986 
Salmon C. 

19/05/86 Claim for payment 
on strike 

Concluded 

Electrical Trades Union Mt Newman Mining 
Co Pty Limited 

C450 of 1986 
Gregor C. 

04/08/86 Dispute re: maintenance 
of the radio telementry 
system at the mine 

Concluded 

Federated Clerks Union Western Credits Pty 
Ltd and Another 

C353 of 1986 
Martin C. 

11/06/86 Dispute over termination 
payments and benefits 

Concluded 

Federated Engine Drivers 
Union 

Mt Newman Mining 
Co Pty Limited 

C241 of 1986 
Salmon C. 

24/04/86 
27/05/86 

Deal with "off-rosters" Concluded 
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PARTIES 
NUMBER — 

COM- 
MISSIONER 

DATE MATTER RESULT 

Meat Industry Employees 
Union 

Western Australian 
Meat Marketing 
Corporation 

C621 of 1986 
Martin C. 

15/09/86 Manning Levels Concluded 

Miscellaneous Workers' 
Union 

CMM Homes Uniting 
Church Homes for 
the Aged 

C644 of 1986 
Martin C. 

23/09/86 Dispute over the payment 
of long service leave 

Referred 

Shop, Distributive and 
Allied Employees 
Association 

Charlie Carters 
Pty Ltd 

C487 of 1986 
Salmon C. 

21/07/86 
27/08/86 

Cessation of union fee 
salary deductions 

Referred 

Shop, Distributive and 
Allied Employees 
Association 

Watsonia C588 of 1986 
Salmon C. 

03/09/86 
08/09/86 

Dismissal of three 
workers 

Concluded 

Shop Distributive and 
Allied Employees 
Association 

Woolworths 
(WA) Ltd 

C542 of 1986 
Salmon C. 

15/08/86 Deal with tea breaks Concluded 

State School Teachers 
Union 

Hon Minister for 
Education 

TCI of 1986 
Martin C. 

13/02/86 Dispute over the transfer 
of a teacher 

Referred 

State School Teachers 
Union 

Hon Minister for 
Education 

TC8 of 1986 
Martin C. 

27/05/86 Re\ Condition of 
employment 

Concluded 

State School Teachers 
Union 

Hon Minister for 
Education 

TC11 of 1986 
Martin C. 

02/09/86 Dispute over rent 
increase 

Concluded 

State School Teachers 
Union 

Hon Minister for 
Education 

TC12 of 1986 
Martin C. 

05/09/86 Alleged harsh treatment 
of a teacher 

Referred 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 583 of 1986. 

Between Delice Maureen Gray, Applicant and WA 
Newspapers Ltd, Respondent. 

Order. 
HAVING heard Mr P. Marsh (of Counsel) on behalf of 
the Applicant exparte, the Commission, pursuant to the 
powers conferred on it under section 27 of the Industrial 
Relations Act 1979 and in accordance with Regulation 80 
of the Industrial Relations Commission Regulations 
1985, hereby orders — 

That the Respondent shall within five days of the 
date of this Order produce for inspection by the 
Applicant and her solicitors:— 

1. Records of the times worked in the 
Respondent's employ by Ronald Urquhart between 
1 December 1980 and 23 August 1984. 

2. Records of the times worked and wages paid to 
Delice Maureen Gray in the period 1 December 1980 
to 23 August 1984. 

3. Every agreement (other than an award) 
between WA Newspapers Ltd and an organisation 
of employees which by its terms provided for the 
payment of over award payments to employees 
upon their working on particular days or working 
particular shifts in the period 1 December 1980 to 23 
August 1984. 

Dated at Perth this 17th day of July 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 875 of 1986. 

Between the Swan Brewery Co Ltd, Applicant and the 
Breweries and Bottleyards Industrial Union of 
Workers and Others, Respondents. 

Order. 
WHEREAS this matter having been referred to the 
Commission pursuant to section 29 of the Industrial 
Relations Act 1979 on 8 September 1986, this 
Commission, being satisfied that endeavours should be 
made to resolve the matter by conciliation and pursuant 
to the powers conferred on it under the said Act hereby: 

1. Orders that the requirements for answers by 
the respondents shall be waived in this instance. 

2. Directs the parties named in the Schedule 
attached to this order to attend a conference 
presided over by the Commission on this day, 
Tuesday 9 September 1986 at 4.15 p.m. in Room 2 
on the 5th floor, 815 Hay Street, Perth. 

Dated at Perth this 9th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Respondents to Swan Brewery Awards. 

The Breweries and Bottleyards Employees' Industrial 
Union of Workers. 

The Amalgamated Metal Workers and Shipwrights 
Union. 

The Electrical Trades Union. 
The Plumbers and Gasfitters Union. 
The Federated Clerks Union. 
The Federated Engine Drivers' and Firemen's Union. 
The Association of Draughting, Supervisory and Tech- 

nical Employees. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. CR566, 567, 568 and 569 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch 
and Others, Applicants and Springdale Comfort Pty 
Limited, Respondent. 

Order. 
HAVING heard Mr S. Billing and Mr S. Harmon (of 
Counsel) on behalf of the applicants and Ms C. McClure 
(of Counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it, 
pursuant to section 27 of the Industrial Relations Act 
1979 hereby orders — 

(1) That the Respondent shaU having received 
from the Applicant an undertaking on the 29th day 
of August 1986 that the information revealed as a 
result of this Order will not be used for any ulterior 
purpose, produce and provide to the Applicant not 
more than seven days from the date of this Order, a 
copy of each and every document in its power, 
possession or control which contains any one or 
more or all of the terms of the contract between the 
Respondent or those contracted to it of the one part 
and those persons engaged by it or by those 
contracted to it of the other part under the terms of 
which those persons carry out construction work for 
the Respondent at Lot 122 Vulcan Road, Canning 
Vale, Western Australia. Provided that this Order 
shall apply only in respect of persons working in the 
following areas:— 

Carpenter 
Bricklayer 
Stoneworker 
Stonemason 
Plasterer 
Plumber 
Electrician 
Fixer 
Labourer 
Concrete Worker 
Roof Carpenter 
Roof Tiler or Plumber 
Painter 
Tiler 
Plant Operator 

(2) The provisions of Clause 1 of this Order will 
be satisfied without the necessity of providing 
financial details embodied in the documents. 

Dated at Perth this 1st day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

each and every Respondent listed in schedule A of 
the proposed Award as required by regulation 88 of 
the Industrial Relations Commission Regulations. 

Dated at Perth this 22nd day of August 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

JOINDER/CONCURRENCE 

OF PARTIES — 
Application for — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 117 of 1986. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and the Royal West 
Australian Institute for the Blind, Respondent. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the applicant 
and Mr S. J. Kenner on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under section 38 of the Industrial Relations 
Act 1979 hereby orders — 

That the Royal West Australian Institute for the 
Blind be added as a named respondent to the 
Furniture Trades Industry Award No. 6 of 1984. 

Dated at Perth this 8th day of May 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

NOTICES — 
Cancellation of 

Award s/agreements/ respondents — 
under section 47 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A3 of 1986. 

Between the Agriculture Protection Board of Western 
Australia and Others, Applicants and the Civil 
Service Association of Western Australia (Inc), 
Respondent. 

Order. 
HAVING heard Miss E.J. McAdam on behalf of the 
Applicants and Mr D. Hewlett on behalf of the Respon- 
dent, the Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, hereby orders — 

That the application be dismissed unless within 10 
days of this day the Director, Office of Industrial 
Relations files a warrant or warrants in respect of 

CANCELLATION OF AWARD. 
TAKE NOTICE That the Commission acting pursuant 
to section 47 of the Industrial Relations Act 1979 intends, 
by order, to cancel the "Public Service Accommodation 
Allowance Award 1981" No. 3 of 1981, because the 
award is defunct. 

Any person who has a sufficient interest may, within 
30 days of the publication of this notice, object to the 
cancellation by notifying the undersigned, in writing, at 
815 Hay Street, Perth. 

Dated this 15th day of October 1986. 

K. SCAPIN, 
[L.S.] Registrar. 
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NOTICES — 
Union matters — 

No. 923 of 1986. 

NOTICE is given of an application by the Master 
Painters, Decorators and Signwriters' Association of 
Western Australia, Industrial Union of Employers, 
Perth under the Industrial Relations Act 1979, to 
substitute a new set of rules for the existing registered 
rules. 

The proposed new rules relating to the name, 
qualification of persons for membership and the area of 
the State within which the organisation intends to 
operate are set out below. 

1. Name: The Association shall be known as "The 
Master Painters, Decorators and Signwriters Association 
of Western Australia (Union of Employers)'' hereinafter 
referred to as "The Association". 

3. Constitution: The Association shall comprise an 
unlimited number of persons, firms, companies and 
corporations who or which have been admitted as 
members in accordance with the Rules of the 
Association. 

4. Scope and Extent of the Painting and Decorating 
Industry: Painting and Decorating work shall deem to be 
the work and processes as described in the following 
clauses but shall not be limited to or by these clauses. 

Painting: Means the application by any method 
recognised or adopted by the painting trades of 
paint, varnish or stain or any substance or prepara- 
tion of a composition similar thereto or recognised 
by the said trade as a substitute therefor to the whole 
or any part of a building or other structure of a kind 
recognised by law as a fixture (but not being a floor, 
path or drive-way composed of concrete or other 
similar substance) and — 

(a) includes such processes or treatments as 
are commonly known to the said trade as 
graining, kalsomining, marbling, 
distempering, gilding, colour-washing, 
staining, varnishing and plastic reliefing; 

(b) includes the hanging of wall paper and any 
substitute therefor; 

(c) does not include painting which consists of 
the application of a protective coating to 
part of a building or structure (not being a 
dwelling-house or like building or 
structure) which has first been treated by a 
process known as abrasive blasting or 
mechanical cleaning under a contract 
whereby the same contractor undertook 
both that process and the application of 
the protective coating; 

6. Membership 
6.1 Eligibility: Any person, firm, company or 

corporation who, or which, is or is usually an 
employer within the meaning of the Industrial 
Relations Act 1979, or a sole trader working in, 
or in connection with all or any facet of the 
Painting Industry described in Rule 4 of these 
Rules, shall be eligible for membership. 

6.2 Classes of Membership: There shall be classes 
of membership of the Association as follows:— 

Ordinary Members 
Country Members 
Industry Members 
Life Members 
Teaching Members 
Retired Members 

all of who shall, unless the context otherwise 
requires, be included in any reference to 
"member" wherever appearing in these Rules 
and Constitution. 

6.3 Ordinary Members: Ordinary members of the 
Association shall comprise those individuals, 
sole traders, partnerships, companies or other 
legal entities carrying on a bona fide painting 
contracting business and the proprietor/princi- 
pal/nominee of which shall hold a registration 
certificate where applicable issued by the 
appropriate statutory authority. 
Such members may be admitted to the 
Association upon the endorsement of the 
Executive Committee. 

6.4 Country Members: Country members of the 
Association shall comprise those individuals, 
sole traders, partnerships or other legal entities 
who or which meet the criteria for ordinary 
membership defined in Clause 6.3 but whose 
business is operated outside the boundaries of 
the 26 Perth Metropolitan Regional Shires. 
Such members may be admitted to the 
Association upon the endorsement by the 
Executive Committee. 

6.5 Industry Members: Industry members of the 
Association shall comprise those individuals, 
sole traders, partnershops, companies or other 
legal entities carrying on a bona fide business 
actively engaged in manufacture, distribution 
and/or servicing of the painting industry inter- 
preted in its broadest sense, and on the endorse- 
ment of the Executive Committee, may be 
admitted to the Association as Industry 
Members. 
Industry members shall be ineligible to hold 
office, exercise voting rights or display 
emblems of the Association. 

6.6 Life Members: In recognition of faithful 
services rendered to the Association and/or the 
painting industry by an ordinary member, a 
General Meeting may elect such a member as a 
Life Member of the Association. 
Every nomination for the appointment of a 
Life Member shall be submitted to the 
Executive Committee in writing and 
accompanied by not less than three testimonials 
in support of such application. 
Because Life Membership is the highest honour 
which the Association may bestow upon a 
member, the conferring of Life Membership 
shall be restricted to not more than one 
nominee per annum and such nomination must 
be submitted to the Annual General Meeting of 
members each year for approval by that 
meeting. 
Life Membership shall entail all the privileges 
and rights of Ordinary membership of the 
Association without payment of fees, subscrip- 
tions, dues or levies. 

6.7 Teaching Members: Any person who is an 
approved instructor, teacher or lecturer in the 
School of Painting of the WA Department of 
Technical and Further Education or any person 
holding a similar position at any private 
institution either secondary or tertiary in 
nature, may apply to the Association for 
teacher membership. Every application for 
teacher membership shall include details of the 
qualifications held, and the establishment or 
establishments at which tuition is currently 
being given. 
Upon endorsement by the Executive 
Committee such persons may be admitted to 
membership as Teaching Members. 
Teaching members shall be ineligible to hold 
office or exercise voting rights. 
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6.8 Retired Members: For the purposes of this 
clause a Retired Member is a person, sole 
trader, nominee of a company or other legal 
entity who has sold or otherwise relinquished 
control or has ceased to exercise control of a 
painting contracting organisation previously 
enrolled with the Association as an Ordinary 
Member. An application for retired 
membership must be made in writing to the 
Executive Committee and subject to the 
acceptance of that Committee may be admitted 
to the Association as a Retired Member. 

This matter has been listed for hearing before the Full 
Bench on 4 December 1986. 

A copy of the rules of the organisation and the 
proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest or desires to object 
to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 23rd day of September 1986. 

T. POPE, 
Deputy Registrar. 




