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IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 3 of 1986. 

Heard: 28 and 29 August 1986. 
Delivered: 5 September 1986. 

Coram: Brinsden J. (President), Kennedy and Olney JJ. 

Between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; the Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers; Electrical Trades 
Union of Workers of Australia (West Australian 
Branch), Perth; the Federated Engine Drivers' and 
Fireman's Union of Workers of Western Australia; 
the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers; the Plumbers and Gasfitters Employees 
Union of Australia, Western Australian Branch, 
Industrial Union of Workers and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, 
Respondents. 

Judgment. 
PRESIDENT: I am handing down my reasons for the 
decision which was given on Wednesday. I might add 
that the largest document is in my name but in fact it is 
the joint effort of the three of us. Had we had time it 
would have been re-done as the judgment of the Court. 

KENNEDY J.: I have read the reasons just published 
and I agree that for those reasons the appeal should be 
dismissed. 

OLNEY J.: I have also read the reasons. I agree with 
them and I agree that the appeal should be dismissed. I 
publish a note to that effect. 
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BRINSDEN J. (President): This is an appeal from an 
order (the order) made by the Commission in Court 
Session on 21 August 1986. The appeal is brought to this 
Court pursuant to the provisions of section 90 of the 
Industrial Relations Act 1979 and Amendments (the Act) 
which permits an appeal from any decision of the 
Commission in Court Session on the ground that the 
decision is erroneous in law or is in excess of jurisdiction 
but upon no other ground. No appeal lies to this Court 
on any matter of fact and therefore the merits of the 
order do not arise for our consideration. 

The order was made in proceedings 758 of 1986 being 
an application filed with the Commission on 8 August 
1986 by the Amalgamated Metal Workers' and Ship- 
wrights' Union of Western Australia naming the 
appellent (the company) as respondent to that applica- 
tion, in respect of a matter described in Schedule A to the 
application as being an industrial matter: 

namely the decision of the respondent to intro- 
duce across the board changes to terms and 
conditions of work. The applicant claims that such 
changes should not be made. 

The company filed an answer seeking further informa- 
tion in respect of the application namely the changes 
which the applicant said the Commission should and 
could rule upon and the relief it sought and the grounds 
for such relief. The applicant answered the request by 
filing in the Commission a list of what it said constituted 
"agreements, undertakings and deals" (the work 
practices) entered into by the parties and it sought an 
order in terms which would provide for their continua- 
tion except as otherwise determined by the Commission. 
The company responded by saying that though some of 
the claims may be acceptable to it for the purpose of the 
application all claims were objected to. This application 
however, had been preceded by an earlier application 
CR536 of 1986 and it is useful to outline the circum- 
stances which have given rise to the order made on 21 
August before coming to the terms of the order. 

The matter seems to have begun, at least for the 
purpose of these proceedings, by a letter dated 31 July 

1986 addressed by the company to all its employees. A 
resume of the letter is as follows. Reference is made to 
the abysmal performance of the company since February 
1986. In the month of June, expenditure had exceeded 
income. The letter asserts there to be over 200 restrictive 
work practices in force and it is the company's resolve to 
take whatever steps are necessary to rectify the situation. 
In the event that immediate assurances are not forth- 
coming that these practices have been removed and 
would not be re-imposed the employment of any person 
who permitted himself to be used as an instrument for 
the imposition of such restrictive work practices would 
be at risk. Employees henceforth would be required to do 
work in accordance with the contract of service in a 
manner deemed safe and efficient by the company, and 
the Industrial Agreement in force (No. 10 of 1979) would 
provide the guidelines. Management decisions would be 
made by management and any previous arrangements, 
understandings and expectations that such matters may 
need the endorsement of the unions before implementa- 
tion would have no further effect. 

That letter led to the filing of application €536 of 1986 
on 1 August by the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia naming the 
company as respondent. The reasons for the application 
were stated to be that serious industrial disputes were 
likely because of recent decisions of the new management 
representatives of the company abrogating agreements 
of long standing. The application requested that the 
company's representative be summoned to the con- 
ference with all other unions parties to No. 10 of 1979 (all 
the Unions parties to the agreement are hereinafter 
referred to as "the unions"). The letter of 31 July was 
supplemented by a number of other letters of the same 
date but it is only necessary to refer to one of them, 
addressed to the union representative of a number of the 
unions, informing them any disciplinary/industrial 
procedure arrangement, understanding or agreement, 
other than No. 10 of 1979, would cease forthwith, or, 
where required, the company formally gave notice of the 
requisite 30 days to withdraw. 

A compulsory conference between the parties was held 
pursuant to section 44 of the Act on 4 August 1986. 
Following that conference an order was made by 
Commissioner Coleman dated 5 August 1986 best 
described as a moratorium order which prevented for 30 
days the implementation of those notices given by the 
company (with one exception) which had immediate 
operation. During the 30 day period that order went on 
to provide the means by which the Commission could be 
informed of the various agreements, deals, arrangements 
and practices (the work practices) which were in issue and 
further provided that within the like period the 
Commission should chair a series of meetings between 
the parties to address all matters which they may consider 
impacted upon safe and efficient operations of the 
company and the work practices. In the interim, during 
the 30 day period, the status quo was to remain, that is to 
say existing work practices should continue (with one 
exception). The operative parts of that order were 
preceded by a number of recitals,, and in view of one of 
the grounds of appeal, reference should be made to one 
of them, namely a recital by which the Commission 
stated that it "perceives that all attempts have been 
exhausted to settle the matter by conciliation and that the 
position will deteriorate unless restraint is exercised by 
the parties". 

Following 5 August, further conferences between the 
parties pursuant to section 44 were convened on 8 and 11 
August. A further order by Commissioner Coleman was 
made on the latter date. The recital to that order set out 
that on 11 August the Commission was informed by the 
company that it had initiated changes in the classification 
of workers, in work arrangements, and in work areas, 
and that it had dismissed workers (apparently about 64 in 
all) for misconduct because the workers had refused to 
accept the changes in classification, in work arrange- 
ments, and in work areas. It was the Commission's view 
that that action exacerbated a situation in which 
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deteriorating industrial relations could completely break 
down. For the reasons so expressed, the Commissioner 
ordered, in reliance upon section 32, that the workers 
dismissed by the company after the issuance of the order 
of 5 August for refusing to accept changes in classifica- 
tion, in work arrangements, and in work areas, be pro- 
vided with continuing employment with the company in 
the classification and under the same arrangements and 
in the same work areas in which they were engaged prior 
to the issuance of the order of 5 August 1986 and that 
they continue in employment without loss of rights and 
entitlements. This part of the order was expressed to 
operate until the issues then before the Commission had 
either been resolved by conciliation or determined by 
arbitration. The reference to conciliation would suggest 
that at this time, irrespective of his view six days earlier, 
the Commissioner had not excluded the possibility that 
the dispute was capable of resolution in that manner. 

The company filed notice of appeal to the Full Bench 
against the order of 5 August 1986 made in C536 of 1986. 
Then on 11 August 1986 it wrote a letter to employees of 
the company. In that letter it referred to the order of 5 
August 1986 which the company interpreted as denying it 
its managerial prerogative to change anything that was in 
operation on 31 July 1986. For a variety of reasons, it 
said, the company could not comply with that order as it 
placed unacceptable constraints on its ability to operate 
in a safe and efficient manner. Therefore, the letter 
continued, for the duration of the order, or until it was 
rescinded, the company had reluctantly decided to close 
its operation. "With immediate effect all employees (sic) 
are hereby terminated under the provisions of Clause 6 
(2), 6(3)" of No. 10 of 1979. 

Running swiftly through developments up to 21 
August, on 14 August by letter from the company to the 
Industrial Registrar in respect of application 758 of 1986 
the company advised that each of the claims set out in the 
application and as particularised in a letter of 11 August 
1986 from the Amalgamated Metal Workers Union of 
Western Australia was opposed. It stated that there was 
no prospect of any of the matters raised being resolved by 
conciliation. On 15 August the appeal against the order 
of Commissioner Coleman of 5 August 1986 was heard 
by the Full Bench but the decision was reserved. (The 
appeal was subsequently upheld on 22 August 1986 for 
reasons which have still to be delivered.) On 15 August 
notice was given to the company and the unions that 
Application CR536 of 1986 had been referred to the 
Commission in Court Session for hearing on 18 August. 
It is sufficient to note that pursuant to section 44 (9) 
where at the conclusion of a conference held in accor- 
dance with the section, any question, dispute or disagree- 
ment in relation to an industrial matter has not been 
settled by agreement between all the parties, the 
Commission may hear and determine that question, 
dispute or disagreement and make any order binding the 
parties. It does not appear how the matter was referred to 
the Commission in Court Session from Commissioner 
Coleman but that is not material. By notice of the same 
date application 758 of 1986 was also referred for hearing 
to the Commission in Court Session on 18 August. On 17 
August 1986 the company sent a letter to each employee 
whose employment had been terminated, offering re- 
employment "strictly in accordance with the terms of" 
No. 10 of 1979. If the offer was accepted, employment 
would be regarded as being unbroken, but if not 
accepted the employee was advised that he might collect 
his termination pay. As the matter becomes material 
when considering one of the grounds of appeal it is to be 
noted the offer of re-employment was not made 
conditional on any particular number of employees 
accepting the offer. Meanwhile the Minister for Minerals 
and Energy, Mr Parker, and a Mr Copeman, the Chief 
Executive of Peko Wallsend Ltd, one of the major 
participants in the Robe River Iron Ore Venture, had 
been meeting to see if they could work out a solution to 
the industrial problem that had arisen. Mr Parker put 
forward a suggested solution and as a result the company 
made a further offer of re-employment dated 18 August 

1986 based on its view of what had been agreed between 
Mr Parker and Mr Copeman. 

When the proceedings opened before the Commission 
in Court Session on the morning of 18 August, it 
therefore had before it two applications, CR536 of 1986 
and 758 of 1986, and at the same time it was advised of 
the discussions had between Mr Parker and Mr 
Copeman. Counsel for the Minister sought leave, which 
was granted, to intervene in the proceedings. After some 
discussion among the parties represented, it became 
apparent that a settlement of the matter along the lines of 
the Parker/Copeman discussion was bogged down on a 
debate as to what were the terms of re-employment that 
had been agreed. The Commission adjourned both 
matters until 2.15 p.m. of that afternoon to see what 
progress had been made about a return to work. Before it 
did so, however, in the context of a resumption of work, 
the Chief Commissioner indicated that speed was 
essential and that so far as the Commission was con- 
cerned "if we have to issue orders we will not be in any 
way reluctant to do that, subject of course to what you 
might have to raise, Mr Dixon". Mr Dixon was counsel 
for the company. Upon resumption, it was apparent that 
the matter had not been resolved. What the Chief 
Commissioner described as "the missing link" was the 
terms upon which the employees should return to work. 
After further lengthy discussion by the parties outlining 
their respective positions the Chief Commissioner 
advised that the matter would be adjourned until the 
following morning during which time he hoped that the 
company would be in a position to indicate the changes 
which it proposed to make in work practices or had made 
prior to the termination of the services of its workforce 
and likewise that the unions would be in a position to 
indicate the various work practices which they said ought 
to be retained. The Chief Commissioner expressed the 
tentative view of the Commission that, after it rose the 
following morning, it would resume at Karratha on 
Wednesday, calling a section 32 conference. 

The following day the matter came on for hearing 
again and was further discussed before the Commission. 
The Chief Commissioner, at the end of the discussion, 
advised that the proceedings would be adjourned to 
Karratha for the following morning, and if there had not 
been a return to work in the interim, "it is quite possible 
that this commission will issue orders". Inevitably, any 
such orders would have included the terms of the return 
to work. Counsel for the company had already indicated 
that it wished to re-employ its workforce on the terms 
and conditions of No. 10 of 1979 and the Chief Commis- 
sioner had indicated that the position of the former 
employees and the unions was that there should simply 
be a return to work and that thereafter the work practices 
and "agreements" should be argued out in the 
Commission. 

There had been no return to work by the time the 
hearing of the matter was resumed at Karratha. Again all 
the parties were represented (but not the Minister). 
Further discussion ensued during which the parties 
indicated that their previous positions with respect to a 
return to work were maintained. At the conclusion, the 
Chief Commissioner stated that the Commission 
proposed to enter into conciliation proceedings under 
section 32 in respect of application 758 of 1986 only. On 
18 August 1986 the Chief Commissioner had indicated 
that applications CR536 and 758 of 1985 related to one 
and the same dispute, and this had been assented to by 
counsel for the company. This had been discussed in the 
context of a doubt as to whether the Commission was 
empowered to resort to section 32 of the Act in an appli- 
cation which had been the subject of a section 44 
conference as had been application CR536 of 1986. The 
Commission proposed, in the first instance, to divide the 
conference and enter into discussions about the dispute 
and the conciliation aspects of it separately with the 
seven unions involved on the one hand and the company 
on the other. The hearing was then adjourned. It appears 
that the separate conferences were in fact conducted in 
private. No transcript of these discussions was recorded 
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nor at any time was what was discussed disclosed to the 
absent party. 

On 21 August these matters were re-convened when 
the following orders were made. The first order was in 
respect of application CR536 of 1986 and it was as 
follows: 

The Commission in Court Session, having 
unanimously decided that matter No. CR536 of 
1986 should be dismissed, hereby cancels orders 
which were issued by Commissioner Coleman on 5 
and 11 August 1986 in respect of that matter. 

The second order was also in relation to that same 
matter: 

Having heard representatives of the parties in this 
matter and being satisfied that the dispute contained 
herein relates to the same subject matter covered by 
application No. 758 of 1986, which is presently 
before the Commission in Court Session in the 
conciliation stage, the Commission in Court Session 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders that the 
matter be dismissed. 

Before reciting the next order which was third order 
but the first order (the order) made in application 758 of 
1986, the Chief Commissioner stated as follows: 

We wish to state that for the past couple of days, 
since this Commission in Court Session adjourned 
the proceedings in matter 758 of 1986 into a 
conciliation conference under the provisions of 
section 32 of the Act, we have been endeavouring to 
have this dispute resolved by that conciliation 
process. At this stage that has not been possible. We 
are optimistic enough to think that it is possible to 
resolve this dispute promptly and fairly, and to that 
end we propose to issue the following order — the 
preface to which, in our view, spells it all out 
without any further words from me. 

The order then made by the Commission is in the 
following terms, which are set out in full. The number 
against each recital has been put in for convenience: 

Order. 
1. Whereas a dispute between Robe River Iron 

Associates (the Company) and the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia; the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers; 
Electrical Trades Union of Workers of Australia 
(West Australian Branch), Perth; the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia; the Western Australian 
Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers; the 
Plumbers and Gasfitters Employees Union of 
Australia, Western Australian Branch, Industrial 
Union of Workers and the Operative Painters and 
Decorators Union of Australia, West Australian 
Branch, Union of Workers has been allocated to the 
Commission in Court Session for hearing and 
determination; and 

2. Whereas the Commission in Court Session, 
pursuant to section 32 of the Industrial Relations 
Act 1979, presided over conferences with the parties 
on 20 and 21 August 1986 in an endeavour to resolve 
the industrial matters in dispute by conciliation; and 

3. Whereas the attitudes of the parties were such 
that, in the opinion of the Commission in Court 
Session, time and patience will be required if the 
many industrial matters in dispute are to be resolved 
by the conciliation process; and 

4. Whereas, in the opinion of the Commission in 
Court Session, industrial relations between the 
parties will deteriorate pending the resolution of the 
industrial matters by conciliation or arbitration 
unless temporary remedial action is taken by the 
Commission in Court Session to prevent this 
happening; and 

5. Whereas the Company on 11 August 1986 
advised its employees that its operation would close 
forthwith for the duration of an Order issued by the 
Commission or until such time as the Order is 
rescinded and advised also that the services of all 
employees were terminated with immediate effect; 
and 

6. Whereas it has been made clear to the Commis- 
sion in Court Session that an offer by the Company 
to its former workforce of re-employment dated 18 
August 1986 is contingent upon an Order issued by 
Coleman C. on 5 August 1986 in matter No. C536 of 
1986 being stayed pending the determination of an 
appeal; and 

7. Whereas, in the opinion of the Commission in 
Court Session, the action taken by the Company on 
11 August 1986 is what is known as a lock-out and 
constitutes industrial action and such industrial 
action is unwarranted and unnecessary in the 
circumstances; and 

8. Whereas all of the industrial matters in dispute, 
including the scope of managerial prerogative, can 
be resolved in an orderly and responsible manner 
either by conciliation or arbitration but only when 
the operations resume and the Commission in Court 
Session can undertake any inspections which may be 
required in the process of assisting to resolve the 
industrial matters in dispute; and 

9. Whereas the unions have guaranteed to the 
Commission in Court Session that they are willing to 
discuss with the Company all of the "work 
practices", "deals", "arrangements", "agree- 
ments" and "exchange of letters" which, they say, 
they have negotiated with the Company in the past, 
documentation of which has been supplied to the 
Commission in Court Session and to the Company, 
in an endeavour to resolve the dispute by concilia- 
tion; and 

10. Whereas the unions have indicated to the 
Commission in Court Session that oral agreements 
exist between the parties in respect to "work 
practices", "deals", "arrangements" and that they 
will attempt to provide authenticity of such agree- 
ments as a matter of urgency; and 

11. Whereas the unions have further guaranteed 
to the Commission in Court Session that if the 
Company makes available to them details of an 
alleged 200 or more restrictive work practices which 
the Company says have been invoked in the past, 
they are ready, willing and able to discuss them 
immediately with the view to settling any problems 
by the conciliation process; and 

12. Whereas the Commission in Court Session 
has requested details of such practices from the 
Company and the Company has refused to supply 
the information as part of the conciliation process; 
and 

13. Whereas, in the opinion of the Commission in 
Court Session, it is fair and reasonable for the 
Company to retire from the aforesaid "deals", 
"arrangements", "agreements" and "exchange of 
letters" upon notice and after conciliation but not 
by sudden unilateral determination, having regard 
for long practice and custom in the industry; and 

14. Whereas it has become clear to the Commis- 
sion in Court Session that the imposition of bans, 
limitations and restrictive practices by employees 
between March and June 1986 had a serious effect 
on the viability of the Company's operations and a 
continuation or repetition of such practices cannot 
be tolerated; and 

15. Whereas the Company had initiated work 
changes prior to its industrial action in the 
classification of workers, in work arrangements and 
in work areas and has terminated the services of 
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certain supervisory personnel who were said to be 
essential to the operation of the former work 
arrangements; and 

16. Whereas the Commission in Court Session is 
now satisfied that a return to work on the basis of 
the former work arrangements would be 
impracticable; and 

17. Whereas the dispute and the closure of the 
Company's operations are likely to deleteriously 
effect the state of the national economy and the 
state of the economy of Western Australia; and 

18. Whereas, in the opinion of the Commission in 
Court Session, the closure of the operation will 
cause unnecessary hardship to the residents of the 
towns of Wickham and Pannawonica and 
surrounding areas; and 

19. Whereas, in the opinion of the Commission in 
Court Session, the Order which it proposes will be in 
the best interests of all parties in the long term and 
will not have dire consequences on the ability of the 
Company to operate in the short term and is 
necessary to bring about an expeditious resolution 
of the dispute and prevent its escalation throughout 
the iron ore production and processing industry and 
into other industries in the Pilbara region of the 
State. 

Now therefore the Commission in Court Session, 
in the interests of the persons immediately con- 
cerned and for the interest of the community as a 
whole and so that the matters in dispute can be 
resolved by conciliation or, if necessary by 
arbitration hereby orders pursuant to section 32 of 
the said Act — 

(1) That the Company shall employ and con- 
tinue to employ in accordance with his contract 
of service each employee who presents himself 
for work in the normal way on Friday 22 
August 1986 in the classification and under the 
same work arrangements and in the same work 
area in which he was working on 5 August 1986 
save and except where variation to classifica- 
tion or work arrangements or work areas were 
effected by the Company prior to Monday 11 
August 1986 and such changes have been 
disputed by the employee, in which case such 
variations shall stand but the employee shall 
suffer no reduction in remuneration and shall 
continue to be paid as if the variation to 
classification and work arrangements had not 
been made, until this aspect of the dispute is 
determined by conciliation or, if necessary, by 
arbitration. The resumption of employment 
shall apply without any break in service for the 
purpose of any rights and entitlements. 

(2) That if variations to an employee's 
classification or work arrangements or work 
areas are made by the Company, purporting to 
be in accordance with the Cliffs Robe River 
Iron Associates Production and Processing 
Agreement 1979, during the life of this Order 
and such variations are disputed by the 
employee, the employee shall work in accor- 
dance with the terms of the variation but shall 
suffer no reduction in remuneration and shall 
continue to be paid as if his classification and 
work arrangements had not changed, until the 
dispute is determined by conciliation or, if 
necessary, by arbitration. 

(3) That, pending the finalisation of the 
review to be conducted in accordance with 
paragraph (7) hereof, the said contracts of 
service shall be deemed to include where rele- 
vant, the Cliffs Robe River Iron Associates 
Iron Ore Production and Processing 
Agreement 1979 as amended any orders issued 
by the Commission in relation to industrial 
matters affecting the parties hereto, and any 
"work practices", "deals", "arrangements", 

"agreements" and "exchanges of letters" 
which were in place on 5 August 1986 and 
which have been filed in the Commission in 
documentary form. 

(4) That any "work practices", "deals", 
"arrangements" or "agreements" alleged by 
the unions to exist but for which there is no 
documentary evidence do not form part of the 
contracts of service referred to in Clause 3 
thereof. 

Liberty is reserved to the unions to apply to 
the Commission in Court Session to determine 
the application of such "work practices", 
"deals", "arrangements" and "agreements" 
in accordance with paragraph (7) of this Order. 

(5) That the Company shall make available 
to the Commission in Court Session in writing 
details of the 200 or more restrictive work 
practices alleged to have existed as at 31 July 
1986 or which the Company alleges to have 
been invoked in the past. This information 
shall be provided by 9.00 a.m. on Monday 25 
August 1986 and shall specify the nature of the 
restriction, the effect of the restriction on the 
operations of the Company, and the date upon 
which the restriction was last invoked and the 
union(s) involved. 

(6) That no work bans, limitations, strikes or 
any other action calculated to interfere with the 
operations of the Company be imposed by the 
unions named herein pending the final deter- 
mination of the industrial matters which are the 
subject of the aforementioned dispute. 

(7) That all "work practices", "deals", 
"arrangements", "agreements", "exchange 
of letters" referred to elsewhere in this Order, 
which the unions claim should continue to 
apply and the restrictive work practices men- 
tioned in Clause (5) hereof shall be subject to 
review at conferences claimed by the Commis- 
sion in Court Session or a person nominated by 
the Commission in Court Session on Monday 
25 August 1986 and on such subsequent days as 
may be necessary. 

(8) That the decision of the Company 
conveyed to all staff in the memo dated 31 July 
1986 and headed "Union Representatives" 
shall stand. 

(9) That the operation of the Checkpoint 
Boom Gate be in accordance with the 
Company's notice to all employees dated 1 
August 1986. 

(10) That pending conciliation or, if 
necessary, arbitration, the notice to all 
employees headed Mid Shift Meals and dated 1 
August 1986 shall continue to have application. 

(11) That nothing in this Order shall prevent 
the Company calling for voluntary 
redundancies. Full details of such redundancies 
shall be provided to the Commission in Court 
Session prior to the issuance of any notices or 
advice to employees. 

Dated at Karratha this 21st day of August 1986. 
By Commission in Court Session. 

B.J. COLLIER, 
Chief Commissioner. 

The company appealed to this Court against the 
making of the whole of that order. There are a large 
number of grounds of appeal some of which, however, 
can be dealt with collectively. Grounds 2 to 5 inclusive 
are in this category. Basically, these grounds allege the 
Commission erred in law and exceeded its jurisdiction 
under the Act in that it had no power to make, 
alternatively it abused its power in making, the order in 
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purported pursuance of section 32. This assertion is 
supported by a number of submissions with which I will 
deal seriatim. 

First, it is said that, in other proceedings, namely 
application CR536 of 1986 simultaneously before the 
Commission, involving the same parties and the same 
dispute, the Commission had already determined that all 
attempts to settle the dispute by conciliation had been 
exhausted and, further, had referred the said dispute to 
the Commission for determination under section 44 (9) 
of the Act. As section 32 is material not only in respect of 
this ground but also others I propose to set out 
subsections (1) to (3) inclusive in full. 

32. (1) Where an industrial matter has been 
referred to the Commission the Commission shall, 
unless it is satisfied that the resolution of the matter 
would not be assisted by so doing, endeavour to 
resolve the matter by conciliation. 

(2) In endeavouring to resolve an industrial 
matter by conciliation the Commission shall do all 
such things as appear to it to be right and proper to 
assist the parties to reach an agreement on terms for 
the resolution of the matter. 

(3) Without limiting the generality of subsection 
(2) the Commission may, for the purposes of that 
subsection — 

(a) arrange conferences of the parties or their 
representatives presided over by the 
Commission; 

(b) arrange for the parties or their representa- 
tives to confer among themselves at a con- 
ference at which the Commission is not 
present; 

(c) give such directions and make such orders 
as will in the opinion of the Commission— 

(i) prevent the deterioration of 
industrial relations in respect of the 
matter until conciliation or arbitra- 
tion has resolved the matter; 

(ii) enable conciliation or arbitration to 
resolve the matter; or 

(iii) encourage the parties to exchange 
or divulge attitudes or information 
which in the opinion of the 
Commission would assist in the 
resolution of the matter. 

(d) give any direction or make any order or 
declaration which the Commission is 
otherwise authorised to give or make 
under this Act. 

A number of observations can be made about this 
section. First, it is clear that when an industrial matter 
has been referred to the Commission it shall, unless it is 
satisfied that the matter would not be assisted by so 
doing, endeavour to resolve the matter by conciliation. It 
is not a precondition to conciliation that the Commission 
should have reached the positive conclusion that the 
resolution of the matter would be assisted by this 
process. On the contrary, it is required to embark upon 
this process unless the contrary conclusion has been 
reached. In endeavouring to resolve a matter, it may do 
all such things as appear to it to be right and proper "to 
assist the parties to reach an agreement". The powers 
given to the Commission pursuant to subsection (3) 
must, of course, be exercised for the purpose of assisting 
the parties to reach an agreement; but if it can be seen 
that the exercise of a power would fairly do so, then the 
Commission is given very wide ranging powers to give 
directions or make orders, particularly pursuant to 
paragraphs (c) (i) and (d). I have already quoted a recital 
contained in the order of 5 August made by 
Commissioner Coleman which stated that all attempts 
had been exhausted to settle the matter by conciliation. It 
is to that recital this ground of appeal points. While that 
may have been Commissioner Coleman's then view in 
CR536of 1986, it is a view from which he appears to have 
retreated six days later; but more importantly, the fact is 

that a fresh application had been commenced and was 
before the Commission in Court Session comprising 
three Commissioners and it was the Commission so con- 
stituted which was obliged by section 32 (1) to endeavour 
to resolve the matter before it by conciliation unless it 
was positively satisfied the resolution of the matter 
would not be assisted by so doing. The transcript of the 
proceedings before the Commission in Court Session 
shows very clearly it expressed the view that, so far as it 
was concerned, it was attempting and proposed to 
continue to attempt to resolve the matter by conciliation. 
Immediately before making the order, it referred to 
efforts which it had been making to have the dispute 
resolved by conciliation during the past few days since 
the Commission had adjourned the proceedings in 
application 758 of 1986 into a conciliation conference 
pursuant to the provisions of section 32. By the time of 
making this statement, that had not been possible. Chief 
Commissioner Collier on behalf of the Commission went 
on to say, however, before reading out the terms of the 
order: 

We are optimistic enough to think that it is 
possible to resolve this dispute promptly and fairly 
and to that end we proposed to issue the following 
order. 

A reference to recitals 2 and 3 of the order also 
supports that view and it is clear that the Commission in 
making the order believed that it was doing so pursuant 
to section 32 "in the interests of the persons immediately 
concerned and for the interests of the community as a 
whole and so that the matters in dispute can be resolved 
by conciliation or, if necessary, by arbitration". The 
reference here to arbitration is of no moment, effectively 
mirroring as it does the wording of section 32 (3) (c) (i) 
and (ii). The ground also makes reference to the referral 
to the Commission in Court Session of application 
CR536 of 1986 for hearing on 18 August pursuant to 
section 44 (9). That was a reference by Commissioner 
Coleman of matters which had not been settled following 
upon a series of conferences held by him with the parties. 
Commissioner Coleman had formulated a memorandum 
setting out what he saw as the schedule of claims by the 
company and the opposition of the unions to those 
claims and it was that which was the subject of the 
reference to the Commission in Court Session. 
Apparently it is said, because of that reference, the 
power of the Commission in Court Session to endeavour 
to resolve the matter by conciliation pursuant to section 
32 had been foreclosed. Once again it is relevant to point 
out that the order was made by the Commission in Court 
Session in application 758 of 1986 and not in the earlier 
proceedings. Whatever view Commissioner Coleman 
may have had would not, and could not, fetter the 
obligation imposed by section 32 (1) upon the Commis- 
sion in Court Session to endeavour to resolve the matter 
by conciliation unless the Commission in Court Session 
was itself satisfied that the resolution of the matter would 
not be assisted by so doing, and it was not so satisfied. 
The reference under section 44 (9) though it implies 
Commissioner Coleman had not chaired conferences 
which had settled the disputes (but to some extent the 
boundaries of the disputes had been defined) does not 
require the view that a different body, albeit dealing with 
the same dispute, should commence to deal with the 
application before it as if the conciliation process had 
been exhausted. It is not to be overlooked that one of the 
principal objects of the Act is to encourage conciliation 
with a view to amicable agreement — section 6 (b). What 
this ground of appeal is really asserting is that the 
Commission in Court Session could not bona fide have 
held the view that there still existed some hope of 
resolving the matter by conciliation or alternatively that 
it held that view, but not on reasonable grounds. Before 
considering these matters further, I propose to look at 
some of the other submissions that were advanced to 
support these grounds. 

It was said that the company had satisfied the 
Commission that the dispute the subject of the order 
would not and could not be resolved by conciliation. 
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This assertion is based on the undoubted fact that, 
throughout the proceedings before the Commission in 
Court Session, the company maintained that the parties 
were so wide apart there was no question of conciliation 
bridging the gap and that only arbitration could resolve 
the issues. This, however, was not the view expressed by 
the unions. The submission requires a conclusion that, if 
one party to a dispute asserts that the dispute cannot be 
resolved by conciliation and believes honestly that to be 
so, the Commission must then be satisfied that the 
resolution of the dispute would not be assisted by 
conciliation. I am not able to agree to that proposition. 
Section 32 requires the Commission to endeavour to 
resolve a matter by conciliation in the first place before 
resorting to arbitration. It is required to do all such 
things as appear to it such as will bring about an agree- 
ment and that may well involve making orders, arranging 
conferences, or giving directions, even though one of the 
parties has stated its belief that conciliation will not 
resolve the dispute. It is, of course, true that the 
expressed attitude of one of the parties is an important 
factor in the Commission's decision as to whether it is 
satisfied that the resolution of the matter would not be 
assisted by conciliation, but it is not bound to accept one 
party's view — cf section 32 (6) (b). 

It is also asserted there was no evidence upon which the 
Commission could reasonably hope to resolve the 
dispute by conciliation and there was no evidence upon 
which it could form the opinion that the order would 
assist the parties to the dispute to reach an agreement on 
terms for the resolution thereof. It is also said that it 
exercised the powers given under section 32 for an 
improper purpose, so as to make orders and directions 
which it could not otherwise have made or given in the 
absence of a full arbitration hearing and a proper 
determination under the Act. As previously indicated, 
the obligation of the Commissioner is to endeavour to 
resolve the matter by conciliation, unless it is satisfied 
that the resolution of the matter would not thereby be 
assisted. But, be this as it may, there was evidence upon 
the basis of which the Commission could reasonably 
hope to resolve the dispute by conciliation. The company 
had been negotiating with the Minister to effect a settle- 
ment, although apparently that settlement had become 
unstuck through a misunderstanding of the terms of the 
agreement reached. It cannot be said that the company 
was so adamant about the matter proceeding to arbitra- 
tion as to force the Commission to conclude that it would 
not consider some settlement short of arbitration. In any 
event, this is the sort of question that is very much within 
the province of the Commission to determine, taking 
into account its knowledge of the industry and the 
respective parties to the dispute. Finally, the State 
through its representation before the Commission and 
the activities of the Minister was also doing its best to 
effect a settlement. These are sufficient reasons for 
rejecting the submissions as to lack of evidence and also 
as to the adoption of the powers under section 32 for an 
alleged improper purpose. As to the other allegation, a 
reading of the order shows that it set up a means by which 
the various matters in dispute could be dealt with: see 
paragraphs 4, 5 and 7. A perusal of the transcript reveals 
that, in broad terms, the dispute between the parties was 
clear: the company wished to discontinue certain work 
practices which it maintained were harmful to its opera- 
tion while the union wanted those work practices 
retained, though neither side, I think it fair to state, in 
the final result, insisted upon all the work practices either 
being discontinued or continued. The unions had filed in 
documentary form within the Commission certain work 
practices. There were also certain work practices alleged 
by the unions to exist but for which there was no 
documentary evidence and which were said, apparently, 
to form part of the contract of service. Also, prior to 5 
August the unions had introduced certain work bans and 
limitations. And the company had reclassified approx- 
imately 64 persons. It is clear enough from the recitals 
and the terms of the order, that what the Commission 
wanted to achieve was a restoration of work so that the 

disputed work practices could be considered by the 
Commission and ruled upon. It attempted to achieve that 
by ordering a return to work based primarily on No. 10 
of 1979 and amendments together with the work 
practices which were in documentary form filed within 
the Commission and in place on 5 August 1986, but not 
including those work practices for which there was no 
documentary evidence, and providing at the same time 
machinery to resolve disputes about these work 
practices. The work bans and limitations were ordered to 
be discontinued. In my view, there existed evidence upon 
which the Commission could properly form the view that 
the order would ' 'assist the parties to reach an agreement 
on terms for the resolution of the matter" and further to 
"prevent the deterioration of industrial relations in 
respect of the matter until" it was resolved by 
"conciliation or arbitration". 

In conclusion in respect of these grounds of appeal it is 
my view there is no justification for reaching the con- 
clusion that the Commission had no option but to be 
satisfied that the resolution of the matter would not be 
assisted by endeavouring to resolve the matter by 
conciliation. Hence, these grounds fail. 

The next ground of appeal to be considered is the 
allegation the Commission denied the company natural 
justice in that the order was made after the Commission 
had engaged in discussions with representatives of unions 
from which the company's representatives were 
excluded, the content of such discussions was not 
disclosed to the representatives of the company before 
the order under appeal was made, and the company was 
not given the opportunity of making submissions in 
opposition to the making of the order under appeal. A 
fair reading of the transcript in the proceedings before 
the Commission in Court Session leaves no doubt that 
the issue between the parties was clearly understood, not 
only by the members of the Commission, but also by the 
parties. The difference between the parties was this: The 
company was prepared to restart operations and re- 
employ its workforce provided that the workforce 
returned to work in accordance with No. 10 of 1979 and 
any registered agreements with, or orders made by, the 
Commission, whereas the unions were prepared for their 
members to return to work on the basis of No. 10 of 1979 
and registered agreements with, and orders of, the 
Commission plus the existing work practices, but agree- 
ing that the Commission should investigate the work 
practices and decide whether they should be continued in 
future. Both parties therefore desired a return to work, 
as did the State, and so did the members of the 
Commission. The Commission had not, to that time, 
been able to achieve an agreement by the process of 
conciliation, but before making order pursuant to 
section 32, and having effectively alerted the parties to 
the possibility that it would make an order for re- 
employment, it elected to confer with each party 
separately. Now there can be no doubt that the principles 
of natural justice apply to the Commission exercising 
powers given to it by the Act. Indeed, section 26 (1) (a) of 
the Act requires the Commission to act according to 
equity and good conscience. What those principles are 
have been illustrated in many cases, which also 
demonstrate the variability in their application, and I do 
no more than mention some of them: Re Ludeke; Ex 
Pane Customs Officers Association of Australia (1985) 
59 ALJR483 at 486,490; R v. Gaming Board (1970)2 QB 
417 at 439; Re Pergamon Press Ltd (1971) Ch 388 at 403; 
Russell v. Duke of Norfolk (1949) 1 All ER 109 at 118; R 
v. Commonwealth Conciliation and Arbitration 
Commission; Ex Parte Angliss Group (1969) 122 CLR 
546 at 552-554 and Mahon v. Air New Zealand (1984) AC 
808. The critical question is whether those principles 
have been infringed. It is said the Commission had no 
power to confer separately with the parties. That sub- 
mission is supported by reference to the express power 
granted by section 32 (3) (a) and (b) to arrange 
conferences of the parties either presided over by the 
Commission or in the absence of the Commission, 
which, by implication, it was said, would deny the power 
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to arrange a conference with one of the parties only. In 
my view, that submission is amply refuted by reference to 
section 32 (2) which confers a general power to do all 
such things as appear to the Commission to be right and 
proper to assist the parties to reach an agreement. That 
would certainly give the Commission power to confer 
with the parties privately, for that would appear to be a 
normal step in the process of conciliation, a process 
designed to assist the parties to reach an agreement 
between themselves. Of course, such a power must be 
exercised with the principles of natural justice in mind, so 
if the Commission proposes or intends to take into 
account, in making any order, any matter or information 
that was raised before it on such a private hearing, it 
would be obliged, before making that order, to notify the 
other party concerned to afford that party the oppor- 
tunity of being heard in relation to that matter. In other 
words, the Commission would be required to act in 
accordance with what is expressly required in section 26 
(3). I will return to this point later. The upholding of this 
submission would involve the acceptance of what section 
32 (3), in its opening words, proscribes, the limiting of 
the generality of section 32 (2). Reliance was also placed 
on section 44 but, with respect, I am unable to see that its 
provisions support the company's submission. 
Subsection (6) of this section, on this argument, 
empowers the Commission to direct a party to confer 
with the Commission, but no question of direction here 
arises. Reference should in addition be made to the 
provisions of section 26 (1) (b), which permits the 
Commission, in the exercise of its jurisdiction, to inform 
itself on any matter in such a way as it thinks fit. In my 
opinion, there is no question but the Commission had 
power to confer with the parties separately, provided 
that in doing so it adhered to the principles of natural 
justice and in particular to the provisions of section 26 
(3). There is no doubt that, in this case, the Commission 
had in mind the provisions of section 26 because the 
Chief Commissioner made express reference to it when 
outlining to the parties on 19 August 1986 the 
Commission's plans for the resolution of the dispute. 

The private conferences were conducted on 20 August. 
No public session of the Comission took place again that 
day. The following morning, the Commission re- 
convened, when the order was made. There was no pre- 
liminary discussion prior to the making of the orders, the 
order under attack being preceded by the passage which I 
have already quoted, which reveals that the Commission 
was still optimistic enough to think it possible to resolve 
the dispute by conciliation. When one reads the order, 
including the recitals, there appears to be no new 
material in it which had not been discussed by the parties 
and the Commission in the earlier hearings of the 
Commission and hence there exists no basis for believing 
that the Commission acted on some information 
obtained during its private discussion with the unions (or 
for that matter with the company). In other words there 
is nothing to suggest that the Commission in deciding to 
make the order took into account any matter or informa- 
tion that was raised before it at either of the private 
hearings and not at the public hearings. 

The company also complains of the contents of recital 
7 which it says supports its case that natural justice was 
not afforded to it. It specifically complains of the use of 
the phrase "lockout" and denies that it has staged a 
lockout. It is perhaps a little unfortunate the Commis- 
sion used that word, since it now no longer appears in the 
Act, but in my view there was evidence before the 
Commission upon which it could properly conclude that 
the acts of the company amounted to industrial action 
within the meaning of that phrase in section 7. I am 
unable to see, however, how anything the unions may 
have said to the Commissioner in private conference 
could be reflected in the recital. 

Next, it is complained that the company was not given 
the opportunity to speak before the order was made and 
it was not allowed to speak to the minutes of the order. I 
have already pointed out the principal issue before the 
Commission was the terms upon which a resumption of 

work should take place. The Commission, by its order, 
directed a return to work on the terms and conditions 
contained in the order (those terms not being what either 
party had previously expressed as a desired basis). But I 
am unable to see why it was required to invite either of 
the parties to re-address it before making the order since 
it was well acquainted with the views of both of them and 
both had had every opportunity of making submissions 
on any terms which the Commission should lay down. 
Further discussion would simply have been a waste of 
time. Having listened to what the parties had previously 
to say, the Commission had to make its own decision, 
and it did so. As to speaking to the minutes, section 35(1) 
is referred to. That section provides that a decision of the 
Commission "except a direction, order or declaration 
under section 32 or an order for dismissal shall, before it 
is delivered, be drawn up in the form of minutes which 
shall be handed down to the parties concerned and, 
unless in any particular case the Commission otherwise 
determines, its reasons for decision shall be published at 
the same time". Subsection (3) enables the parties 
concerned, at a time fixed by the Commission, to speak 
to matters contained in the minutes, and the Commission 
may, after hearing the parties, vary the terms of those 
minutes before they are delivered as the decision of the 
Commission. I am not able to see how the company can 
draw any comfort from the provisions of this section, for 
it seems clear that the procedure embracing the drawing 
up of minutes and speaking to them is not to apply to an 
order or declaration under section 32, which is likely to 
be of a very temporary nature. Although that would not, 
of course, prevent the provisions of natural justice 
applying to such an order or declaration if the circum- 
stances demanded. It is said that if the company had been 
afforded the opportunity of speaking to the minutes it 
would have been able to point out in it some ambiguities 
and discrepancies and also some provisions which 
unfairly apply to the company. The view I take of the 
company's case, so far as alleged ambiguities in the order 
are concerned, leads me to pass over that submission 
because I do not think any justifiable complaint can be 
made of ambiguities or discrepancies. But the company 
further complains that the order, though compelling it to 
re-employ and continue to re-employ its workforce, does 
not oblige the members of the unions to re-apply for 
work. Consequently it is asserted the order could force it 
to re-employ and continue to employ an inadequate 
number of employees to work its mining operations. 
There is no doubt that, theoretically, the order could 
have that effect, but the order was made after lengthy 
discussions where it was common ground that, if a 
mutually satisfactory agreement could be reached on the 
terms upon which the labour force would be re- 
employed, the labour force would offer itself for re- 
employment. It is to be noted also the Company's own 
offers of re-employment were not hedged in with 
conditions attaching to the number of employees 
offering themselves for re-employment. In any event, 
should it come to pass that insufficient persons offer 
themselves for re-employment, the company could 
readily apply to the Commission for a variation of the 
order. Furthermore, if the obligation is to continue to 
employ notwithstanding the company's power to dismiss 
given to it pursuant to 10 of 1979, the company could 
undoubtedly apply to the Commission to relieve itself 
from that obligation in circumstances, for example, 
where a worker is guilty of misconduct. 

By a late submission senior counsel for the company 
has referred us to the provisions of section 32 (4). It is not 
necessary for me to set out the provisions of that sub- 
section, which outline what the Commission shall do in 
giving or making a direction, order or declaration under 
the earlier provisions of the section. In my view the 
Commission in this case, so far as the order is concerned, 
fully complied with the terms of the subsection, which 
differs substantially from the terms of section 35. 

There is nothing in the ground of appeal which raises 
consideration of the principles of natural justice. 



66 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1561 

I now propose to deal with a number of matters which 
arise in various grounds and which assert the Commis- 
sion was without jurisdiction to make the order sought. 
Unquestionably, the order does require the company to 
employ and continue to employ its previous workforce 
and, the company asserts, it goes on to order that re- 
employment on terms which have the effect of varying 
No. 10 of 1979 and previous registered agreements and 
orders of the Commission. It is asserted that the order 
therefore amounts to an unauthorised and therefore 
unlawful variation of the "deemed" award constituted 
by No. 10 of 1979. The relevant principle of law, it is 
said, is that, where a special statutory power (e.g. to vary 
an award) is conferred subject to limitations and qualifi- 
cations [e.g. section 40 (2), (3) and section 43 (2)] it 
excludes the availability of other powers expressed in the 
same statute in general terms, even though, but for the 
conferral of the special power, they would have been 
available: Anthony Hordern and Sons Ltd v. the Amal- 
gamated Clothing and Allied Trades Union of Australia 
(1932) 47 CLR 1 at 7, Leon Fink Holdings Pty Ltd v. 
Australian Film Commission (1979) 141 CLR 672 at 678. 

The definition of industrial matter in the Act includes 
inter alia the employment of any person or class of 
persons in any industry or the dismissal of or refusal to 
employ any person or class of persons therein. A number 
of earlier decisions of this Court have supported orders 
of reinstatement made by the Commission and indeed 
even an order made to employ a person who was not 
previously an employee: Kwinana Construction Group 
Pty ltd v. the Electrical Trades Union of Workers (1954) 
34 WAIG 54; The Board of Management, Princess 
Margaret Hospital for Children v. the Hospital Salaried 
Officers Association of Western Australia (1975) 55 
WAIG 543; Cliffs Western Australian Mining Co Pty 
Ltd v. Association of Architects, Engineers and Others 
(1978) 58 WAIG 486; Metropolitan (Perth) Passenger 
Transport Trust v. Gersdorf (1981) 61 WAIG 611. Pro- 
vided the Commission is of the opinion that it be right 
and proper to assist the parties to reach an agreement as 
provided by section 32 (2), it may given any direction or 
make any order or declaration which it is otherwise 
authorised to give or make under the Act: section 32 (3) 
(d). Section 23 provides that the Commission has 
cognizance of and authority to inquire into and deal with 
any industrial matter (with certain immaterial 
exclusions). It thus has power pursuant to section 23 and 
also, it would seem, pursuant to section 32 (3) (c) (i) to 
make an order of the nature of a re-employment order. If 
the conditions are satisfied, should the general powers 
given by this subsection be limited or read down so as not 
to authorise the making of an order which has the effect 
of varying or amending an industrial agreement or award 
upon an interim basis? Taking into account the frame- 
work of the Act I see no justification for so reading it 
down. The Act places initial emphasis on conciliation 
rather than arbitration. An order made pursuant to 
section 32 is not made as a final order in the sense that it 
finally adjusts the parties rights vA-o-v/iseach other but is 
made to assist them to reach an agreement in the process 
of conciliation. It is not relevantly an order amending an 
industrial agreement or award. Looked at this way, there 
seems to me no justification for limiting the construction 
of section 32 (2) and (3) and especially (3) (d) so as to 
deny an interim order which may contain terms inconsis- 
tent with an award or industrial agreement. Thus the pro- 
visions of section 40 (which give the Commission power 
to vary an award on application) have no application but 
in any event that section must be read along with pro- 
visions of section 26 (2). Also the order properly looked 
at does not have any retrospective effect and the pro- 
visions of sections 39 (3) and 40 (4) have no application. 

Furthermore, insofar as the company relied upon the 
provisions of section 114 as rendering unlawful the 
alleged variations to No. 10 of 1979 by the work practices 
deemed by the order to be part of the contracts of 
employment, it is my belief the construction of that 
section does not support the contention. I would read the 
section as rendering null or void every contract insofar as 

it purports to anul or vary an award or order of the 
Commission by freeing or discharging a person from any 
liability or penalty or from the obligation of any award 
or order. What we know of the work practices do not 
seem to me to free or discharge any person from any 
liability or penalty or obligation of any award. There is 
one other point. No. 10 of 1979 started life as an 
industrial agreement and then, under the Industrial 
Relations Act 1979 it became a "deemed award" but by 
reason of section 88 of Act No. 94 of 1984, as from 1 
March 1985 it reverted to being an industrial agreement. 
Section 114 has no application to an industrial agreement 
so insofar as the work practices which constitute part of 
the contract of re-employment came into being while No. 
10 of 1979 is to be regarded as an industrial agreement 
they could not be annulled by reason of the section. 
Nothing appears before as to inform us when the work 
practices came into being. Whatever may have been the 
status of the work practices in the past they all relate to 
industrial matters and therefore within the power of the 
Commission to make an order applying them to the work 
force. During the currency of the order the work 
practices will derive force not from the original 
agreement but from the order. 

I will now deal quickly with some other grounds of 
appeal. I do not believe that looked at fairly the order can 
be said to be one that is supposed to continue 
indefinitely. Clearly enough it is an order designed to 
hold the status quo whole those work practices which are 
disputed by the parties are gone into by the Commission. 
Ground 8 therefore fails. Ground 9 complains that the 
Commission erred in law in ordering a resumption of 
employment "without any break in service for the 
purpose of any rights and entitlements" when the 
employment of the employees had been terminated by 
the company on payment or tender of payment of full 
rights and entitlements flowing from their service with 
the company and it had closed down its operations and 
the order of resumption of employment was not 
conditional upon those operations resuming. No argu- 
ment was addressed to us as to whether the letter of 11 
August 1986 had the effect contended for by the 
company and as to that 1 express no opinion. I think I 
have already said enough to indicate that the power given 
to the Commission to enquire into and deal with an 
industrial matter would include power to make an order 
of this type even in the circumstances outlined in ground 
9 provided that order met the conditions required by 
section 32 (2) and I have already held that in my opinion 
there exists no reason for us to hold that the requisite 
conditions of section 32 (2) did not exist. 

Ground 10 claims that the order was bad in law being 
ambiguous and uncertain and thereby invalid or 
inoperative. I do not believe as the appellant contends 
paragraphs 1 and 3 of the order impose inconsistent 
obligations. Paragraph 3 merely defines the work 
arrangements included in paragraph 1. It does define 
what those work arrangements are with sufficient clarity 
since they are those work arrangements which were in 
place on 5 August and which had been filed in the 
Commission in documentary form. During the proceed- 
ings certain documentary work practices were filed in the 
Commission and it is clearly those documents to which 
paragraph 3 refers. Whether they were in place in the 
sense of being in operation on 5 August is a matter of 
fact. The order is not ambiguous or uncertain merely 
because it fails to specify in detail what work practices 
were in place on that date. If there should be any dispute 
as to whether any particular work practice was in opera- 
tion on 5 August then that matter is one that could easily 
be referred to the Commission for determination. It is 
also said that the company was not told, for the purposes 
of paragraph 1, what changes are to be taken to be 
"disputed by the employee" and what not, and that 
phrase is therefore in its context ambiguous and 
uncertain. But the fact is the company did know what 
changes were disputed. It had sacked some 64 people 
before 11 August for refusing to take re-classifications. 
Commissioner Coleman's order of 11 August specifically 
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dealt with these workers. There is therefore no ambiguity 
in paragraph 1 in this regard and that also applies to the 
complaint in ground 10 (e). The work practices referred 
to in paragraph 3 are sufficiently identified, since both 
parties knew very well what work practices had been filed 
in the Commission in documentary form and the para- 
graph clearly refers only to those work practices. It is also 
further complained that the order does not identify for 
the purposes of paragraph 3 when the documents 
referred in that paragraph will be "relevant". Relevancy 
is to be determined by the particular individual whose 
contract of service is being considered. There is nothing 
ambiguous in the paragraph in this regard. It is also said 
that the words in paragraph 3 "which were in place on 5 
August 1986" are themselves ambiguous and uncertain 
both intrinsically and having regard for the fact that 
prior to 5 August 1986, many of the practices had been 
terminated on notice and the notices had not then 
expired. If the cessation of such work practices required 
30 days' notice and the 30 days' notice had not expired by 
5 August then obviously those work practices were still in 
place. What work practices were in place is a matter of 
fact about which of course there could be a dispute 
between the company and the unions or any one or more 
of them. But as I have already said that does not make 
the paragraph ambiguous or uncertain. If there is some 
dispute as to what work practice was or was not in place 
there is machinery to resolve that dispute. In my view 
nothing has been said which leads me to conclude any 
portion of the order is so ambiguous and uncertain as to 
thereby be invalid or inoperative. I leave aside the 
question whether an order which has the force of law can 
ever be invalid if it is within jurisdiction, though it may 
be inoperative by reason of ambiguity or uncertainty. 

Finally, in ground 11 it is complained that the 
Commission erred in law in that, having found that a 
return to work on the basis of the former working 
arrangements would be impracticable it ordered the 
appellant by paragraphs 1, 2 and 3 of the order in effect 
to return to work on the basis of former work arrange- 
ments. This ground makes reference to recital 16. The 
short answer to this ground is the order does not 
contemplate a return to work on former work 
arrangements. 

This appeal should be dismissed. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 3 of 1986. 

Coram: Brinsden J. (President), Kennedy and Olney JJ. 

Robe River Iron Associates v. Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and Others. 

Reasons for Judgment. 
BRINSDEN J. 

Judgment delivered on: 5 September 1986. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 3 of 1986. 

Heard: 28 and 29 August 1986. 
Delivered: 5 September 1986. 

Coram: Brinsden J. (President), Kennedy and Olney JJ. 

Between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; the Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers; Electrical Trades 
Union of Workers of Australia (West Australian 
Branch), Perth; the Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia; 
the Western Australian Carpenters and Joiners, 
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Bricklayers and Stoneworkers Industrial Union of 
Workers; the Plumbers and Gasfitters Employees' 
Union of Australia, Western Australian Branch, 
Industrial Union of Workers and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, 
Respondents. 

Mr T.E.F. Hughes QC and Mr H. J. Dixon (instructed 
by Messrs Parker and Parker) appeared for the 
appellant. 

Mr S.R. Edwards (instructed by Messrs Northmore 
Hale Davy and Leake) appeared for the respondents. 

Mr D.K. Malcolm QC and Mr R.E. Cock (instructed 
by the State Crown Solicitor) appeared for the Minister 
for Industrial Relations as Intervenor. 

KENNEDY J.: I have had the opportunity of reading the 
reasons published by the President. I agree that, for 
those reasons, the appeal should be dismissed. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 3 of 1986. 

Coram: Brinsden J. (President), Kennedy and Olney JJ. 

Robe River Iron Associates v. Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and Others. 

Reasons for Judgment. 
KENNEDY J. 

Judgment delivered on: 5 September 1986. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 3 of 1986. 

Heard: 28 and 29 August 1986. 
Delivered: 5 September 1986. 

Coram: Brinsden J. (President), Kennedy and Olney JJ. 

Between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; the Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers; Electrical Trades 
Union of Workers of Australia (West Australian 
Branch), Perth; the Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia; 
the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers; the Plumbers and Gasfitters Employees' 
Union of Australia, Western Australian Branch, 
Industrial Union of Workers and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, 
Respondents. 

Mr T.E.F. Hughes QC and Mr H. J. Dixon (instructed 
by Messrs Parker and Parker) appeared for the 
appellant. 

Mr S.R. Edwards (instructed by Messrs Northmore 
Hale Davy and Leake) appeared for the respondents. 

Mr D.K. Malcolm QC and Mr R.E. Cock (instructed 
by the State Crown Solicitor) appeared for the Minister 
for Industrial Relations as Intervenor. 

OLNEY J.: I also have had the opportunity of reading 
the reasons published by the President and I agree with 
those reasons and have nothing further to add. The 
appeal should be dismissed. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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IN THE WESTERN AUSTRALI AN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 3 of 1986. 

Coram: Brinsden J. (President), Kennedy and Olney JJ. 

Robe River Iron Associates v. Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and Others. 

Reasons for Judgment. 
OLNEY J. 

Judgment delivered on: 5 September 1986. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 3 of 1986. 

In the matter of an appeal from the whole of the order 
of the Commission in Court Session of the Western 
Australian Industrial Relations Commission given 
on 21 August 1986 in matter No. 758 of 1986 
between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Before Mr Justice Brinsden (Presiding Judge), 
Mr Justice Kennedy, 

and Mr Justice Olney. 
Friday 5 September 1986. 

Order. 
HAVING heard Mr T.E.F. Hughes QC and Mr H.J. 
Dixon (of Counsel) for the appellant, and Mr S.R. 
Edwards (of Counsel) for the respondents, and Mr D.K. 
Malcolm QC and Mr R.E. Cock (of Counsel) intervening 
on behalf of the Minister for Industrial Relations, in the 
appeal herein from the whole of the order of the 
Commission in Court Session of the Western Australian 
Industrial Relations Commission No. 758 of 1986, and 
dated 21 August 1986, the Court DOTH HEREBY 
ORDER the appeal be dismissed. 

CLERK OF THE COURT. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 1 of 1986. 

In the matter of an appeal from the decision of the Full 
Bench of the Western Australian Industrial 
Relations Commission, dated 10 April 1986 given in 
matter No. 1166 of 1985 between Anker Anderson 
and Others, Appellants and Trevor John Pope 
(Deputy Registrar), Respondent. 

Before Mr Justice Olney (Presiding Judge), 
Mr Justice Rowlands, 

and Mr Justice Franklyn. 
Wednesday, the 3rd day of September 1986. 

Mr M.J. McCusker QC and Mr P.M. Nisbet 
(instructed by Messrs Ilbery Barblett and O'DEa) 
appeared for the appellants. 

Mr G.M. Overman (instructed by the State Crown 
Solicitor) appeared for the respondent. 

Cases cited in Judgment. 
Brennan v. Williams (1951) 53 WALR 30. 
Penniel v. Driffil (1980) WAR 30. 
The Chief Secretary for Western Australia v. WA Prison 

Officers Union 61 WAIG 1911. 
WA Pines Pty Ltd v. Hamilton (1980) WAR 29. 
YZ Finance Co Pty Ltd v. Cummings (1963-64) 109 CLR 

395. 

OLNEY J.: This is an appeal pursuant to section 90(1) of 
the Industrial Relations Act 1979 (the Act) from a 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission dismissing as 
incompetent an appeal from proceedings held before an 
Industrial Magistrate. The error of law which is asserted 
as the basis of this Court's jurisdiction is that the Full 
Bench misconstrued section 84 of the Act when it 
concluded that a ruling by the Industrial Magistrate that 
the appellants in proceedings brought pursuant to 
section 83 (1) of the Act had a case to answer was not a 
decision in respect of which an appeal lies to the Full 
Bench pursuant to section 84 (2). 

On 15 October 1985 the Industrial Magistrate had 
before him 52 separate complaints in similar form made 
by the respondent (the Acting Industrial Registrar) 
against the appellants (and three others) alleging in each 
case that between 5 December 1984 and 6 December 1984 
at 125 St George's Terrace, Perth being an employee to 
whom Order No. C545 of 1984 of the Western Australian 
Industrial Commission applied, commenced industrial 
action by refusing to work upon his employer's plant 
when so required by his employer contrary to the said 
order. On 5 December 1984 Mr Commissioner Martin 
had made an order in the Western Australian Industrial 
Commission to the effect inter alia that such employees 
of West Australian Newspapers Limited who were either 
members, or eligible to be members, of the Printing and 
Kindred Industries Union Western Australian Branch 
Industrial Union of Workers and who were employed 
subject to the provisions of the Printing (Newspapers) 
Award No. 23 of 1979 should not commence industrial 
action by refusing to work upon or operate any of the 
employer's plant or machinery when so required by the 
employer. It is this order that the appellants were said to 
have contravened. After counsel for the respondent 
(complainant) had presented his case, counsel for the 
respondents submitted to the Industrial Magistrate that 
there was no case to answer. In the course of a very 
detailed submission counsel raised a number of issues 
any of which if decided adversely to the respondent 
would have been fatal to the respondent's case. For the 
most part, but not entirely, the argument centred around 
questions of statutory construction. The Industrial 
Magistrate reserved his decision and in reasons published 
on 5 December 1985 he upheld the submission that there 
was no case to answer in respect of three defendants and 
dismissed each of those complaints but in respect of the 
balance he held that there was a case to answer. Those 
proceedings have not progressed any further in order to 
facilitate first an appeal to the Full Bench and 
subsequently this appeal. 

The grounds of appeal raised before the Full Bench 
challenged all but one of the Industrial Magistrate's 
conclusions but at the outset of the appeal it was sub- 
mitted on behalf of the respondent that the appeal was 
incompetent. The Full Bench reserved its decision and on 
10 April 1986 published reasons upholding the 
respondent's submission and thereupon dismissed the 
appeal as being incompetent. 

The grounds upon which this appeal is made are that 
1. The Full Bench erred in law in finding that the 

appeal from the Industrial Magistrate was not 
competent. 

2. The Full Bench erred in law in failing to find that 
the definitions of "decision" and "finding" in section 7 
(1) of the Industrial Relations Act are applicable to 
section 84 of that Act. 
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3. The Full Bench erred in law in finding that an 
appeal did not lie to it from a finding of the Industrial 
Magistrate that there was a case to answer. 

Section 7 (1) of the Act provides: 
In this Act, unless the contrary intention appears 

"decision" includes award, order, declaration or 
finding. 

"finding" means a decision, determination or 
ruling made in the course of proceedings that does 
not finally decide, determine or dispose of the 
matter to which the proceedings relate; 

The following provisions of the Act are also relevant: 
82 (1) An Industrial Magistrate has jurisdiction 

to hear and determine any application made to him 
under section 83 (1). 

83 (1) Subject to this Act, where a person contra- 
venes or fails to comply with any provision of an 
award, industrial agreement or order, other than an 
order made under section 32 or 66 — 

(a) the Registrar or Deputy Registrar; 
(b) ... 
(c) ... 
(d) ... 

may apply in the prescribed manner to an Industrial 
Magistrate for the enforcement of the award, 
industrial agreement or order. 

(2) On the hearing of an application under sub- 
section (1) the Industrial Magistrate may, by 
order — 

(a) if the contravention or failure to comply is 
proved, issue a caution or impose such 
penalty as he considers just but not 
exceeding $1 000 in the case of an 
employer, organisation or association and 
$250 in any other case; 

(b) dismiss the application, and, subject to 
subsection (3), in any case with or without 
costs, but in no case shall any costs be 
given against the Registrar, a Deputy 
Registrar, or an Industrial Inspector. 

(3) . . . 
(4) Where in any proceedings brought under sub- 

section (1) against an employer it appears to the 
Industrial Magistrate that an employee of that 
employer has not been paid by that employer the 
amount which he was entitled to be paid under an 
award or order the Industrial Magistrate shall, 
subject to subsection (5), order that employer to pay 
to that employee the amount by which he has been 
underpaid. 

(5) An order may only be made under subsection 
(4) 

(a) in respect of any amount relating to a 
period of not being more than six years 
prior to the commencement of the 
proceedings; or 

(b) if the employer concerned has been proved 
before the Full Bench to have contravened 
or failed to comply with section 102 (1) (a) 
or (b) by reason of having failed to 
produce or exhibit a record relevant to the 
proceedings or to allow such a record to be 
examined or to answer a question relevant 
to the proceedings truthfully to the best of 
his knowledge, information and belief, as 
the case requires, in respect of any amount 
relating to a period not being more than six 
years prior to that failure, 

and, when the order is so made, that amount shall be 
deemed to be a penalty imposed under this Act and 
may be recovered accordingly, but on recovery shall 
be paid as stated in the order under subsection (6). 

(6) Where the Industrial Magistrate, by an order 
made under this section, imposes a penalty or costs 
he shall state in the order the name of the person 
liable to pay the penalty or costs and the name of the 
person to whom the penalty or costs are payable. 

(7) . . . 
(8) . . . 
84 (1) In this section "decision" includes a 

penalty, order, order of dismissal, and any other 
determination of an Industrial Magistrate. 

(2) Subject to this section, an appeal lies to the 
Full Bench in the manner prescribed from any 
decision of an Industrial Magistrate. 

(3) . . . 
(4) . . . 
(5) . . . 

The single issue which requires determination in this 
appeal is whether the definition of "decision" contained 
in section 7 (1) controls the meaning of the word 
"decision" in section 84 (2). If that question is answered 
in the affirmative the effect is that an appeal may be 
made to the Full Bench from any "finding" of an 
Industrial Magistrate and it is common cause that in 
those circumstances a ruling by the Industrial Magistrate 
that a defendant has a case to answer would be 
appealable. The Full Bench was of the opinion that the 
definition in section 7(1) does not apply to section 84 and 
I am of the same view. 

The first principle of statutory construction is to look 
at the words used and assigned to them their ordinary 
meaning. Applying this approach there is on the one 
hand a definition of a term in section 7 (1) which applies 
"in this Act, unless the contrary intention appears" and 
a definition in section 84 of the same word which applies 
"in this section". In each case the word defined is said to 
include the other concepts particularised in the 
definition. For my own part, all other things aside, I 
would have thought the words used in section 84 (1) 
demonstrate a contrary intention sufficient to indicate 
that the section 7 definition has no application in the 
construction of section 84. 

Apart from resorting to the ordinary meaning of the 
language used it is sometimes helpful in the construction 
of a statute to look to its history and in the present case it 
is appropriate that this should be done. Section 6 of the 
Acts Amendment and Repeal (Industrial Relations) Act 
(No. 2) 1984 (the 1984 Act) repealed the whole of section 
7 of the then Industrial Arbitration Act 1979 (renamed 
the Industrial Relations Act 1979) and substituted the 
now current section. The repealed section did not 
contain any definition of either "decision" or 
"finding". Prior to the 1984 Act section 49 (2) provided 
for an appeal to the Full Bench from any decision of the 
Commission. That provision was not amended but an 
additional subsection was inserted: 

(2) (a) An appeal does not lie under this section 
from a finding unless, in the opinion of the Full 
Bench, the matter is of such importance that, in the 
public interest, an appeal should lie. 

The effect of these amendments was to permit an 
appeal in cases involving the public interest from a 
"finding" of the Commission. Relevantly the 1984 Act 
did not affect section 84. It is true that the definition in 
section 84 (1) was amended by the deletion of the word 
"conviction" as one of the things included in the 
meaning of "decision" but that change has no bearing 
on the question of whether the section demonstrates a 
"contrary intention" sufficient to displace the operation 
of section 7 (1). 

It is worthwhile to pause for a moment to consider and 
compare the position prevailing both before and after the 
1984 Act. Prior to the amendment an appeal lay to the 
Full Bench from any decision of the Commission 
[Section 94 (2)]. There was no general definition of the 
term "decision" and accordingly that term would have 
borne its ordinary and natural meaning. In section 84 
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provision was made for an appeal to the Full Bench from 
any decision of an Industrial Magistrate but for the 
purpose of that section the term "decision" was defined 
to include certain specific matters. It is beyond doubt 
that prior to the 1984 Act' 'decision'' in section 84 meant 
something different from the same term when used in 
section 49. The choice of language used in the definition 
of "decision" in section 7 (1) is significant. The term is 
said to include "award, order, declaration or finding". 
All of those terms are appropriate in the context of the 
exercise of the arbitral jurisdiction of the Industrial 
Relations Commission. With the exception of the word 
"order" they are not appropriate to the exercise of 
jurisdiction by the Industrial Magistrate. Such amend- 
ments as were made following the incorporation into the 
Act of the concept of a "finding" can be seen to have 
applied only in relation to the functions of the 
Commission itself. Reference has already been made to 
section 49 (2) (a) but there is another amendment which 
supports the view I have just expressed and that is the 
inclusion of the word "finding" in section 34 (4) so as to 
read as follows: 

(4) Except as provided by this Act, no award, 
declaration, finding, or proceeding of the President, 
the Full Bench, or the Commission shall be liable to 
be challenged, appealed against, reviewed, quashed, 
or called in question by any court on any account 
whatsoever. 

In the absence of any relevant change to section 84 (1) 
it is fair to conclude that the legislature's intention was to 
leave unaffected the right of appeal in respect of 
proceedings before an Industrial Magistrate but to 
expand the circumstances when an appeal may be had 
from the Commission to the Full Bench. The reason for 
this expansion of the right of appeal from decisions of 
the Commission which do not finally decide, determine 
or dispose of the matter to which the proceedings relate 
can be found in the decision of this Court in The Chief 
Secretary for Western Australia v. WA Prison Officers' 
Union 61 WAIG 1911 where it was held that the Act as it 
then stood (in 1981) did not provide a right of appeal 
from an interim order of the Commission. The effect of 
the amendments made in 1984 has been to overrule by 
legislation the decision in the Chief Secretary's case but it 
is not possible to extract from the legislation as amended 
any intention to affect the right of appeal from an 
Industrial Magistrate. 

The only question remaining for determination on this 
appeal is whether a ruling by the Industrial Magistrate 
that there is a case to answer comes within the concept of 
decision as defined in section 84 (1). 

In Brennan v. Williams (1951) 53 WALR 30 the Full 
Court of the Supreme Court discharged an order to 
review obtained pursuant to section 197 of the Justices 
Act 1902 following the rejection by a Magistrate of a plea 
of autrefois acquit. Following the disallowance of the 
plea the hearing of the charge before the Magistrate had 
been adjourned to enable the appellant to appeal from 
his decision. In very short reasons explaining his 
conclusion that an appeal did not lie Dwyer C.J. Said at 
p. 31: 

It is my view that a decision appealed from must 
be a decision as defined by the Justices Act, and the 
wording of the definition does not extend to what is 
a ruling given by a Magistrate on an incidental 
question whether certain pleas are good or bad. The 
Magistrate should proceed to a decision on the 
whole case; that is the decision which is subject to 
review under the Justices Act. 

The other members of the Court (Walker and Virtue 
JJ) expressly agreed without giving separate reasons. The 
Justices Act provisions were not then relevantly different 
from the present time in that by section 197 a person who 
felt aggrieved by the decision of any justices was entitled 
to appeal by way of order to review. Section 4 defined 
"decision" to include "a committal for trial and an 
admission to bail as well as a conviction, order, order of 
dismissal or other determination". In Penniel v. Driffill 

(1980) WAR 30 the Full Court held that no appeal lay 
from a ruling by a Magistrate that there was a case to 
answer. In so doing the Court followed the reasoning 
adopted in Brennan v. Williams. 

In a later case WA Pines Pty Ltd v. Hamilton (1980) 
WAR 29 Penniel v. Driffill was accepted as being correct 
and was followed. In the course of his reasons in the 
Chief Secretary's case Brinsden J. referred to the absence 
of any definition of the term "decision" apart from in 
section 84 (1) as to which he said (at p. 1913): 

In that subsection "decision" is defined in terms 
approximately similar to the definition in the 
Justices Act 1902 and amendments. So presumably 
in relation to that subsection "decision" should be 
interpreted in accordance with the decision of the 
Full Court of Western Australia in WA Pines Pty 
Ltd v. Hamilton (1980) WAR 29, Brennan v. 
Williams 53 WALR 30 and Penniel v. Driffill (1980) 
WAR 30. 

This expression of opinion was of course obiter, and 
with respect, I feel that there is a sufficient difference 
between the definitions in the Justices Act and section 84 
(1) to raise some doubt as to whether the Full Court 
decisions referred to are directly applicable. In the 
Justices Act the term is defined to include a ' 'committal 
for trial and an admission to bail as well as (my emphasis) 
a conviction, order etc." In Penniel v. Driffill Virtue 
A.C.J. took the view that notwithstanding the use of the 
word "includes" the definition was intended to be 
exhaustive of the meaning of the term defined. On one 
construction of the words used in the Justices' Act it 
could be said that the use of the words "as well as" 
suggests that the denotation of the term "decision" in its 
ordinary meaning is conviction, order, order of 
dismissal, or other determination but for the purposes of 
the statute it is extended to include other concepts which 
would not normally be regarded as a decision, notably a 
commital for trial and an admission to bail. If that 
approach is adopted the Justices Act definition is clearly 
exhaustive but the difference in wording to which I have 
referred suggests that Brennan v. Williams, Penniel v. 
Driffill and WA Pines Pty Ltd v. Hamilton are not 
authority for the proposition that the definition 
contained in section 84 (1) of the Industrial Relations Act 
is intended to be exhaustive. In the present context I 
think that the answer to the question lies in a 
consideration of sections 82 and 83 of the Act. By section 
82 (1) an Industrial Magistrate has jurisdiction to hear 
and determine any application made to him under 
section 83 (1). THe types of application provided for in 
the latter subsection relate to the enforcement of an 
award, industrial agreement or order in circumstances 
where a person is said to have contravened or failed to 
comply with any provision thereof. Upon the hearing of 
such an application the Industrial Magistrate may by 
order issue a caution, impose a penalty or dismiss the 
application with or without costs. In addition if it 
appears to the Industrial Magistrate that an employee has 
not been paid by an employer against whom the pro- 
ceedings have been taken his entitlement under an award 
or order he may order the employer to pay the amount of 
the underpayment which is deemed to be a penalty. 
Furthermore, when an Industrial Magistrate makes an 
order for the payment of a penalty or costs he must state 
in the order the name of the person liable to pay the 
penalty or costs and the name of the person same are 
payable. 

When one has regard to the role of the Industrial 
Magistrate to hear and determine applications under 
section 83 (1) and the limited nature of the functions that 
may be performed by him I think that there is every 
reason to believe that the definition in section 84 (1) was 
intended to refer only to the exercise of the particular 
powers referred to in the preceding section. I do not 
think there is any scope within the definition in section 84 
(1) to extend the meaning of that term to a finding or 
ruling or other expression of opinion or direction given in 
the course of proceedings which falls short of a final 
determination of the application. 
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In my opinion this appeal should be dismissed. 
It is not inappropriate to observe that section 83 (8) 

provides that unless otherwise prescribed the practices 
and procedure to be observed before an Industrial 
Magistrate shall be those observed in civil proceedings 
unless some other practice and procedure has been pre- 
scribed. If no other practice and procedure has been pre- 
scribed it would seem to me that a submission that there 
is no case to answer is entirely inappropriate upon an 
application brought pursuant to section 83(1) and that in 
accordance with the ordinary practice in civil 
proceedings the defendant should first proceed with the 
calling of such evidence as he wishes to adduce. However 
this matter was not averted to in the course of argument 
and its answer will depend upon the proper construction 
of Regulation 3 of the Industrial Arbitration (Industrial 
Magistrates) Regulations 1980. 

ROWLAND J.: The appellants were charged with 
certain breaches of an order made by the Industrial 
Commission and these were heard on complaint before 
the Industrial Magistrate. At the end of the prosecution 
case, counsel for the appellants submitted that there was 
no case to answer. It was not suggested that the 
defendant should have been put to his election in this 
regard. After giving the matter consideration, his 
Worship rejected the submission and I assume that, 
before the matter proceeded further, the appellants 
sought an adjournment and lodged an appeal pursuant 
to the provisions of section 84 of the Industrial Relations 
Act to the Full Bench of the Commission. 

The Full Bench heard the appeal on the merits as a 
matter of convenience, but indicated that it had doubts 
that the appeal was competent in the sense that, for the 
purpose of the appeal to it, the ruling by his Worship was 
not a decision. After taking time to consider the matter, 
the Full Bench affirmed its initial view that the appeal 
was incompetent and it is from that decision that the 
appeal comes to this Court, pursuant to section 90 of the 
Industrial Relations Act, effectively on the ground that 
the decision of the Full Bench is wrong in law. 

For some reason which I do not understand, the whole 
of the transcript of the hearing before the Industrial 
Magistrate was included in the appeal book. The appeal 
raises a short point and, even if successful, this Court 
cannot deal with the merits of the appellants' argument, 
which would have to go back to the Full Bench for 
resolution. 

By section 84 (2): 
Subject to this section an appeal lies to the Full 

Bench in the manner prescribed from any decision 
of an Industrial Magistrate. 

It should be remembered that an appeal is entirely a 
creature of statute. 

By section 84 (2): 
Decision — includes a penalty, order, order of 

dismissal and any other determination of an 
Industrial Magistrate. 

Provisions of that nature in substantially that form 
have been dealt with by the courts in the past and it has 
been invariably held that determination, when used in 
relation to the civil courts, in which description I include 
courts exercising criminal as well as civil jurisdiction, 
means final determination. Section 4 Justices Act, WA 
Pines Pty Ltd v. Hamilton (1980) WAR 29 and Penniel v. 
Driffil (1980) WAR 30. 

As I understand the appellants' argument it is that the 
definition in section 84 (1) uses the word "includes" so 
that "decision" is not limited in its scope and it can in 
fact incorporate its dictionary meaning and the 
definition of the word within section 7 of the Industrial 
Rei :ins Act. By the definition: "In this Act, unless the 
contrary intention appears 'decision': includes 
award, order, declaration or finding." "Finding"' is also 
defined in section 7 — ' 'means a decision, determination 

or ruling made in the course of proceedings that does not 
finally decide, determine or dispose of the matter to 
which the proceedings relate". 

Counsel for the appellants notes that these definitions 
apply "in this Act". They are not limited to parts of the 
Act. Accordingly, as the definition in section 84 uses the 
word "includes", then, unless a contrary intention 
appears, full force should be given to the section 7 
definitions. 

In my view, it is abundantly clear that a contrary 
intention does appear. 

In the Act, provision is made for different tribunals to 
undertake different functions. On the one hand, one has 
the traditional Industrial Tribunal that is concerned with 
awards as defined and declarations as defined. Those 
tribunals have express power to make orders and findings 
as well as awards and declarations. An Industrial 
Magistrate has no power to make awards or declarations. 
The powers and functions of the Industrial Magistrate 
are set out in Part III. Those powers are more akin to a 
civil court exercising civil or criminal jurisdiction. By 
section 83 (6) and (7), however, standards of proof and 
practice and procedure in civil proceedings will be 
observed by the Industrial Magistrates. The Commission 
is not so limited — see, for example, section 26. 

One can see immediately that there is a great difference 
between the two tribunals. Their functions and powers 
are totally dissimilar. It is not at all surprising that one 
would find a narrower definition of "decision" within 
Part III. 

Counsel for the appellants, however, reminds us that 
the word "includes" is still used in Part III and, as a 
matter of words, that will incorporate the section 7 
definition. He also says, quite properly, that the fact that 
the results may be surprising is not something which 
should concern us. 

I believe that there are at least two answers to this. 

First, the definition of "decision" now contained in 
section 7 was first introduced in 1984. In my view it is 
wide enough to cover anything that an Industrial 
Magistrate has power to do. Notwithstanding that, the 
then existing provisions of section 84 (1) remained with 
the exception of one amendment made at the same time 
that section 7 was introduced. The word "conviction" 
was deleted from the section 84 (1) definition of decision. 
One would have expected a repeal of the whole of section 
84 (1) rather than the deletion of one word if it was 
intended that the definition of decision in section 7 was 
to apply. 

Secondly, the word "includes" should be treated with 
some care. In YZ Finance Co Pty Ltd v. Cummings 
(1963-64) 109 CLR 395, at p. 401, Kitto J. discussed the 
word. He said: 

Unlike the verb "means", "includes" has no 
exclusive force of its own. It indicates that the whole 
of its object is within its subject, but not that its 
object is the whole of its subject. Whether its object 
is the whole of its subject is a question of the true 
construction of the entire provision in which the 
word appears. The well-known statement of Lord 
Watson in Dilworth v. Commissioner of STamps (1) 
should not be taken so literally as to reduce the 
inquiry in a case like the present to an inquiry into 
the meaning of the word "includes". Strictly 
speaking, that word cannot be equivalent to "means 
and includes". But a provision in which it appears 
may or may not be enacted as a complete and there- 
fore exclusive statement of what the subject 
expression includes. A provision which is of that 
character has the same effect is if "means" had been 
the verb instead of "includes". The question 
whether a particular provision is exclusive although 
"includes" is the only verb employed is therefore a 
question of the intention to be gathered from the 
provision as a whole. 
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In my view the draftsman has, by retaining section 84 
(1), moved completely away from any other "decision" 
which is referred to in the Act and he has used decision 
advisedly as it is used in civil courts, using language 
which is traditionally used for that purpose and 
reinforcing that traditional use by the use of the words 
"and other determinations". The words in that 
subsection follow similar words which have been given a 
certain meaning by decisions of the Full Court of the 
Supreme Court of this State, which I have already cited, 
and in the Chief Secretary for Western Australia v. WA 
Prison Officers Union 61 WAIG 1911. Brinsden J., at 
1913 in obiter dicta, considered that these decisions 
seemed applicable. 

I agree with all that was said by the President of the 
Full Bench in relation to this matter and I would dismiss 
the appeal. 

FRANKLYN J.: I have fully considered the arguments 
of both appellant and respondent in this appeal and have 
concluded that it must fail. I have had the opportunity of 
reading the reasons for judgment of both the Acting 
President Olney J. and of Rowland J. with which I agree. 
There is nothing useful that I can add thereto. The 
Appeal should be dismissed. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 1 of 1986. 

In the matter of an appeal from the decision of the Full 
Bench of the Western Australian Industrial 
Relations Commission dated 10 April 1986 given in 
matter No. 1166 of 1985 between Anker Anderson 
and Others, Appellants and Trevor John Pope 
(Deputy Registrar), Respondent. 

Before Mr Justice Olney (Presiding Judge), 
Mr Justice Kennedy, 

and Mr Justice Franklyn. 
Wednesday, the 3rd day of September 1986. 

Order. 
HAVING heard Mr M.J. McCusker QC and Mr P.M. 
Nisbet (of Counsel) for the Appellants, and Mr G. 
Overman (of Counsel) for the Respondent the Court 
doth hereby order that the appeal be dismissed. 

Clerk of the Court. 

FULL BENCH — 
Appeals against 

decision of Commission — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 784 of 1986. 

Between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.L. Fielding. 
The 30th day of September 1986. 

Mr A.N. Siopis (of Counsel) on behalf of the 
appellant. 

Mr S.R. Edwards (of Counsel) on behalf of the 
respondents. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an appeal against the order 
of the Commission, constituted by Mr Commissioner 
W.S. Coleman, made on 11 August 1986 in matter No. 
C536 of 1986, being the matter of a conference pursuant 
to section 44 of the Industrial Relations Act 1979. The 
order purported to operate pursuant to the powers vested 
in the Commission under section 32 of the Act. It was 
directed to the appellant and carried a number of 
commands which were as follows:— 

(a) The workers dismissed by the Company after 
the issuance of the Order dated 5 August 1986 for 
refusing to accept changes in classification, in work 
arrangements and in work areas be provided with 
continuing employment with the Company in the 
classification and under the same arrangements and 
the same work areas in which they were engaged 
prior to the issuance of the Order of 5 August 1986. 

(b) That the workers referred to in (a) above 
continue in employment without loss of rights and 
entitlements. 

(c) That the provisions of this Order with respect 
to these workers shall operate until issues presently 
before the Commission have either been resolved by 
conciliation or by determination of the 
Commission. 

(d) That the Company shall advise the 
Commission of the names of those workers 
dismissed in accordance with a refusal to accept 
changes in classification, in work arrangements and 
in work areas by 9.00 a.m. Wednesday 13 August 
1986. 

(e) That the Company shall advise the 
Commission that the action required in pursuance 
of paragraph (a) of this Order has been complied 
with by 9.00 a.m. on Wednesday 13 August 1986. 

(f) That the Company provide the Unions being 
party to the Industrial Agreement No. 10 of 1979 
and the Commission with full details of the 
provisions being offered to workers under the 
current offer of voluntary redundancy by 10.00 a.m. 
on Tuesday 12 August 1986. 

In appeal No. 736 of 1986, between the same parties, 
the Full Bench, constituted as it is presently, dealt with 
an appeal against a decision of the same Commissioner in 
the same conference matter No. C536 of 1986 in the form 
of an order dated 5 August 1986 directed to the present 
appellant containing a variety of commands and 
purporting to be issued pursuant to the powers vested in 
the Commission by section 32 of the Act. In that appeal 
the Full Bench by a majority upheld the appeal (see 
reasons for decision dated 5 September 1986 — not yet 
reported). I adhere to what I had to say on that occasion 
and the reasons for my supporting the upholding of the 
appeal. 

The present matter involves similar considerations to 
those dealt with in the previous case to which I have 
referred and, for similar reasons, I indicate my view that 
an appeal does lie and the present appeal should be 
upheld. 

THE SENIOR COMMISSIONER: As indicated in the 
earlier appeal No. 736 of 1986, I have the misfortune to 
dissent from the views of His Honour the President and 
Mr Commissioner Fielding. My reasons are expressed in 
that unreported decision. 
COMMISSIONER FIELDING: This appeal, as His 
Honour has said, raises almost identical issues to those 
raised in the previous matter to which reference has been 
made. In view of the decision of the Full Bench in those 
proceedings I would agree with His Honour the 
President that this appeal should proceed and be upheld. 

THE PRESIDENT: By majority decision the appeal is 
upheld. 

Order accordingly. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 784 of 1986. 

Between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner O.G. Halliwell, 

and Commissioner G.L. Fielding. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 30th day of September 1986 and having 
heard Mr A.N. Siopis (of Counsel) on behalf of the 
appellant and Mr S.R. Edwards (of Counsel) on behalf 
of the respondents and judgment being delivered on the 
said 30th day of September 1986 wherein the Full Bench, 
by majority decision, upheld the appeal and gave reasons 
therefor, it is this day, the 30th day of September 1986 
ordered that:— 

1. The appeal be upheld; and 
2. The order issued by Commissioner W.S. 

Coleman on the 11th day of August 1986 in matter 
No. C536 of 1986 be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 433 of 1986. 

Between Western Australian Government Railways 
Commission, Appellant and Australian Railways 
Union of Workers, West Australian Branch, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 
The 14th day of August 1986. 

Mr R.E. Cock (of Counsel) and with him Mr N.L. 
Catchpole on behalf of the appellant. 

Mr R.L. Le Miere (of Counsel) and with him Mr R. 
Wells on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: The matters with which this appeal 
is concerned occurred against a background of events 
relating to the implementation by the appellant 
(Westrail) of safety procedures for the protection of its 
employees employed at Midland Workshops. A number 
of employees refused to wear safety glasses for the 
duration of the working day in spite of a direction that 
unless they did so they would be ordered from the 
workshop and would not be paid. They were not paid for 
the relevant period. A conference was convened by the 
Commission at the behest of Westrail and a claim by the 
union on behalf of the relevant employees which was not 
settled by agreement was referred to the Commission for 
hearing and determination. The union claimed:- 

that workers employed at Westrail's Midland 
Workshops who were directed to stand down 
without pay on the 19th or 20th of February 1986 for 
their refusal to wear safety glasses, be paid for that 
period in which they were stood down. 

The union directed the attention of the Commission to 
provisions of the relevant award which provided that 
workers other than casual workers whall be guaranteed a 
full week's work. It was also indicated that the award 
made no provision for standing down employees but 
provided the means for dealing with charges against 
them. The union argued that the requirement to wear 
safety glasses was not part of the contract of employment 
and the refusal of the employees was a matter to be 
settled in accordance with established grievance 
procedures. 

Because of the manner in which the matter came 
before it the Commission considered that there was an 
onus or obligation upon the employer to show that the 
action taken was reasonable in the circumstances. On 
that basis it directed Westrail to begin. The authority of 
the Commission to deal with a claim of this nature or to 
require the employer to show that it had acted reasonably 
were not matters raised in the proceedings before the 
Commission and indeed Westrail accepted without 
demur the requirement that it begin. Accordingly I am of 
the opinion that grounds one and four of this appeal are 
without substance. I would not have though in any event 
that the direction to begin or the extent to which Westrail 
was required to carry an onus are matters which have 
affected the outcome of these proceedings. Nor do I 
think that the Commission lacked jurisdiction as the 
matter arose out of a wider dispute and the proceedings 
concerned rights under the contract of employment 
rather than enforcement of an award, a distinction which 
is touched upon in Hon. Minister for Works and Water 
Resources v. Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, 63 WAIG 
1389. 

Westrail contended that in directing the men to wear 
safety glasses it was exercising responsibility under the 
common law duty of care and that it was justified in 
standing them down without pay on the ground that they 
refused to obey a lawful and reasonable order. 

The Commission granted the union's claim. In doing 
so it recounted the principal events and recognised the 
desirability of the safety programme. It expressly 
recognised that a requirement to wear safety glasses 
could become part of the contract of employment for 
employees in Block One which is the car and wagon shop 
at Midland Workshops. This could come about by 
agreement between Westrail and representatives of the 
union as happened when, by agreement, a work rule was 
incorporated into the contract of employment of those in 
another part of the workshops. At the same time it found 
that Westrail's commitment to safety did not give rise to 
a complementary contractual obligation on the part of 
the employees to wear safety glasses for a full shift and be 
liable to stand down without pay. That appears to be the 
fundamental finding in what is a comprehensive and 
careful judgment. Essentially this appeal is against the 
decision that a direction by the Workshops manager to 
employees in the car and wagon shop to wear safety 
glasses while in the shop did not give rise to a 
complementary contractual obligation on the part of the 
employees to-wear such glasses, which decision is said to 
be wrong for the following reasons :- 

(a) the direction of the Workshops Manager was 
an order to the employees which was within his 
authority to give and which it was their duty to obey 
under Regulation 28(g) of the Workshop Rules and 
Regulations; 

(b) the direction of the Workshops Manager was 
not a new term of the employees' contract of service 
such as would require their acceptance before 
implementation; 

(c) the direction of the Workshops Manager to the 
employees was a lawful order under their contract of 
service which it was their obligation to obey. 

The first matter relied upon was not raised in the 
proceedings before the Commission but the appellant 
now submits that the constraints of section 49(4)(a) of 
the Industrial Relations Act, 1979 do not prevent this 
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Bench from considering the effect of the Workshop 
Rules and Regulations upon the lawfulness of a direction 
to wear safety glasses and upon the requirement of 
obedience to such a direction. That view is opposed by 
the respondent which in any event argues that subrule (g) 
which requires an employee while on duty to wear such 
clothing, head gear and footwear as the person in charge 
may direct to minimise injury, is inappropriate. Subrule 
(e) requires an employee to "observe all instructions on 
safety measures", but the union argues that reference 
must be made to the specific rather than the general 
provision and accordingly subrule (e) is displaced in the 
circumstances by subrule (f) by which an employee is 
required "where the occassion requires" to use 
protective devices and equipment provided. That 
according to the union is at odds with the direction which 
was given to the relevant employees who were quite 
prepared to wear safety glasses when the occasion 
required but were directed that the safety glasses were to 
be worn for the duration of the working day. The parties 
disagree as to the effect of a breach of the Workshop 
Rules and Regulations, the union contending that they 
constitute a code which merely provides a penalty for 
breach while Westrail maintains that the rules and 
regulations constitute a part of the contract of 
employment whereby the employer is authorised to give 
directions and the employees are obliged to comply. 

The Workshop Rules and Regulations are made under 
a by-law pursuant to the Government Railways Act 
1904-1967 and are applicable to all employees of Westrail 
at Midland Workshops. Even without reference to the 
Regulations made thereunder the employer's right to 
require employees to adhere to safe practices must be 
acknowledged. The Regulations spell out the obligation 
with particularity and provide penalties for non- 
compliance. It must be accepted, I think, that in general 
an employer may lawfully require employees to comply 
with a reasonable requirement which is designed to avoid 
exposing an employee to unnecessary risk of injury 
having regard to the employer's obligation at law to 
provide a safe system of work. This is not a matter which 
needs to be agreed upon as a term of the employment but 
an obligation by each employee to obey. 

Apart from the Workshop Rules and Regulations, 
Westrail's opposition to the union's claim was based 
upon breach of an implied obligation on the part of the 
employees to obey what they claimed to be a lawful and 
reasonable order. While such an obligation can arise in 
respect of directions which fall within the scope of the 
contract of employment the Commission found that in 
this case the direction was unreasonable because there 
was at the time a course of dealing between Westrail and 
representatives of the employees under which a forum 
for implementing the safety programme was in place and 
was capable of redressing the problem. In consequence 
the decision to stand down the men was considered to be 
ill conceived and calculated to precipitate confrontation 
whereas the matter could have otherwise been settled by 
recourse to the established forum for settlement or by 
reference to the Commission in the normal way. 

Whether there was a duty upon the employees to obey 
the direction given by the manager of the Workshop 
depended upon the reasonableness as well as the 
lawfulness of the direction. ' 'In other words, the lawful 
commands of an employer which an employee must obey 
are those which fall within the scope of the contract of 
service and are reasonable": R v. Darling Island 
Stevedoring and Lighterage Co Ltd (1938) 60 CLR 601 at 
621,622. In that case it was pointed out that 
reasonableness is not to be determined in isolation but in 
the light of the circumstances such as the nature of the 
employment and established usages and practices 
affecting it. Thus in this case reasonableness of the 
direction was a matter for judgment by the Commission. 
It was noted that at the time the direction was given the 
programme was designed to educate and encourage 
employees in the use of safety glasses and the effect of the 
direction was to terminate that aspect of the safety 
programme which encouraged participation and 

compliance and to impose by authority a command that 
safety glasses be worn for the full working day. If the 
direction was unreasonable it was not because the safety 
measures were not appropriate or that Westrail lacked 
lawful authority to make the requirement but rather 
because the requirement was to be suddenly enforced for 
the full shift at a time when the programme was still in 
the process of development and gradual introduction so 
as to enable employees to become accustomed to wearing 
safety glasses. Moreover there was a procedure for 
dealing with the problems which had arisen from time to 
time and employees were free to express objection to 
aspects of the programme. A mandatory requirement 
was imposed notwithstanding that some employees had 
indicated they were not prepared to wear the glasses for 
the duration of the working day. 

The upgrading of safety procedures by the use of 
protective equipment was commendable but given the 
stage to which the programme had developed and the 
availability of alternative means of redress, the 
Commission was entitled to find the direction 
unreasonable and did not give rise to a contractual 
obligation of obedience. The conclusion that was 
reached is amply supported when one analyses the safety 
programme from the time the notice was issued on 4 June 
1982 from which the direction of the Workshops 
manager derived its authority. If, in spite of the 
conclusion reached by the Commission, the relevant 
employees were in breach of an implied obligation of 
obedience, it should be noted that the law provides 
remedies other than disentitling them to be paid for work 
which they were prepared to perform. 

Finally in relation to this aspect of the case I think that 
in all the circumstances the decision of the Commission 
in respect to the direction and its consequences was one 
that was open to it. If not as a matter of contractual 
construction it was certainly justified as a matter of 
equity and good conscience. 

Ground three of the appeal asserts that the 
Commission erred in ordering the employer to pay the 
employees for time when they did not work as directed. 
Little was said in support of this ground save to call in aid 
a decision involving the same parties reported at 61 
WAIG 477 in which the relevant principles were 
considered. In that case employees were held to be 
disentitled to wages claimed because although they 
performed some duties they refused to carry out certain 
higher duties required of them. In my opinion the present 
facts are quite distinguishable and the direction given to 
the employees in the present case sought to engraft upon 
their contract of employment a condition not related to 
the actual performance of their duties. The matter was 
quite fully dealt with by the Commission below. The 
principle of no work, no pay upon which Westrail relied 
to oppose the claim of the union is relevant only where an 
employee refuses to carry out his normal duties. Nothing 
in the award permitted the imposition of stand downs in 
the circumstances and the employees did not evince any 
intention to limit or impede performance of their duties, 
it appears that they were ready willing and able to carry 
out the duties to which they would normally be assigned. 
The circumstances in this case are also quite different 
from those which existed in the case of Electricity 
Commission of New South Wales v. FEDFA (1975) AR 
504. Westrail relied upon a decision in this case in 
support of its claim that the employees were disentitled to 
payment of wages. The case concerned an employee who 
refused to perform a task to which he was directed 
because it was included in limitations on work imposed 
by employees and their union. He told his supervisor he 
was available for other duties and was remaining on the 
job. He was then placed on "no work, no pay" but was 
told to leave the site. He remained but did not work 
during the shift. He was not paid for any part of the shift. 
It was held by the New South Wales Industrial 
Commission in Court Session that the employees refusal 
to obey the lawful and reasonable direction of his 
employer disentitled him to payment of wages. In 
contrast in the present case the direction which was given 
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even if it be regarded as reasonable had nothing to do 
with performance of the normal duties to which the 
relevant employees would ordinarily be assigned and 
Westrail was not justified in invoking the principle of 
"no work, no pay". 

I have concerned myself with the grounds set out in the 
notice of appeal and in summary I would uphold the 
finding of the Commission that the employees were not 
under a duty to obey the particular instruction given to 
them on 19 February 1986 because under all the 
circumstances it was unreasonable to require obedience 
to that direction. In any event it did not give rise to a 
situation in which the principle "no work as directed, no 
pay" arose in these circumstances. Finally despite the 
assertions of error contained in the grounds of appeal I 
am of the opinion that the decision was one which 
accorded with what was fair and reasonable in the 
circumstances. 

I would for the foregoing reasons dismiss the appeal 
and uphold the Commission's decision. In doing so I 
think it is appropriate to endorse what was contained in 
the decision concerning support for Westrail's safety 
programme and the exhortation that all should co- 
operate in the programme. 

THE CHIEF COMMISSIONER: I agree with His 
Honour the President that the decision against which this 
appeal has been lodged was fair and reasonable in all the 
circumstance and that the grounds of appeal have not 
been sustained. I respectfully agree also with the reasons 
which he has advanced and have nothing to add. 

COMMISSIONER GREGOR: I also agree that, for the 
reasons advanced by His Honour the President, the 
appeal should be dismissed and have nothing to add. 

THE PRESIDENT: It is the unanimous decision of the 
Full Bench that the appela be dismissed and an order to 
that effect will now issue. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. 433 of 1986 

Between Western Australian Government Railways 
Commission, Appellant and Australian Railways 
Union of Workers West Australian Branch, 
Respondent. 

Before the Full Bench 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

Order 
THIS matter having come on for hearing before the Full 
Bench on the 8th day of July 1986 and having heard Mr 
R.E. Cock (of Counsel) and with him Mr N.L. 
Catchpole on behalf of the appellant and Mr R.L. Le 
Miere (of Counsel) and with him Mr R. Wells on behalf 
of the respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 14th day of August 1986 wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 14th day of August 1986 
ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 982 of 1986. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Appellant and Robe River Iron Associates, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner O.K. Salmon. 
The 22nd day of October 1986. 

Mr D. Stone (of Counsel) on behalf of the appellant. 
Mr K.J. Martin (of Counsel) on behalf of the 

respondent. 

Reasons for Decision. 
THE PRESIDENT: This appeal was instituted against a 
decision of a single Commissioner, the decision being 
issued in the form of a declaration on 30 September 1986 
in the following terms: 

That notwithstanding anything to the contrary 
contained in the Order of the Commission dated 21 
August 1986 in Application 758 of 1986 that {sic) the 
Applicant be and is hereby authorised to summarily 
dismiss Mr G. Acosta from its employment for 
misconduct committed in the course of his 
employment on the 4 September 1986 and in so 
doing the Company would not be unfairly 
dismissing Mr Acosta. 

The declaration came about in the following way. 
Following an altercation at the workplace on 4 
September 1986 between Mr Acosta, a storeman, and Mr 
Mott, a foreman, each of whom was employed by the 
respondent, Mr Acosta was informed in writing by the 
respondent that he was found to "have committed 
serious misconduct in that you abused and assaulted a 
staff employee, Foreman B. Mott, at the Ore 
Preparation crib room at approximately 0715 hours this 
day" and therefore "you are dismissed as per Clause 6 
(1) of Industrial Agreement No. 10 of 1979, as 
amended". That was a reference to the Cliffs Robe River 
Iron Associates Iron Ore Production and Processing 
Agreement 1979. 

The appellant applied to the Commission and a 
conference was held at which it was indicated that the 
authority of the respondent to dismiss its employees was 
affected by an order of the Commission in Court Session 
made on 21 August 1986 in application No. 758 of 1986 
relating to a requirement upon the company to ' 'employ 
and continue to employ in accordance with his contract 
of service each employee who presents himself for work 
. . .".In consequence the respondent did not give effect 
to the written notice of dismissal but caused Mr Acosta 
to be stood aside from employment on full pay and on 8 
September 1986 it applied to the Commission for an 
order in the following terms: 

That notwithstanding the provisions of the 
Orders made by the Commission in Court Session 
on 21 August 1986 in matter No. 758 of 1986 the 
Company is entitled to dismiss G. Acosta {sic), an 
employee engaged pursuant to Order (1) of those 
Orders for serious misconduct. 

In conducting the proceedings in the Commission 
below the respondent set out to establish that the conduct 
of Mr Acosta in relation to Mr Mott on 4 September 1986 
amounted to misconduct justifying summary dismissal 
and the appellant on behalf of Mr Acosta opposed the 
case which was presented. The proceedings resulted in 
the declaration which is the subject of appeal. 

As originally formulated the grounds of appeal 
challenged the decision and findings of the Commission 
at first instance which found that Mr Acosta's conduct 
amounted to misconduct justifying summary dismissal 
and that the decision of the respondent that he be 
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dismissed did not amount to an unfair exercise of the 
employer's right to dismiss. By amendment two further 
grounds were added at the hearing of the appeal. Ground 
one alleges a lack of jurisdiction and ground six relates to 
the rules of natural justice. 

Ground 1 provides:— 
(1) The learned Commissioner lacked jurisdiction 

to: 
(a) make a declaration of the rights inter- 

parties, save and except insofar as such 
declaration was of the true interpretation 
of the Commission's order of 21 August 
1986 in matter No. 758/86; 

(b) in this matter, to determine (sic) whether 
or not G. Acosta was fairly dismissed. 

The appellant contended, and it appears to be the case, 
that the Commission lacks any general declaratory 
power. This proposition rests on the existence of specific 
power to make declarations such as those contained in 
the Industrial Relations Act 1979, for example in sections 
39 (1), 46, 66 (2) (d) and 68, and upon application of the 
maxim expressio unius est exclusio alterius. To the extent 
that the Commission was required to declare the true 
interpretation of the order of the Commission in Court 
Session of 21 August 1986, authority to do so appears to 
reside in section 46, but the issues raised in this appeal are 
not concerned with that question. As I understand the 
appellant's contention it is that the matter before the 
Commission was not a matter of the dismissal of an 
employee, such that a claim might be brought for 
consequential relief under section 29 and in any event it 
was undesirable that the Commission should make a 
declaration as to rights where it is unable to make orders 
for consequential relief. Fundamentally it is contended 
that the Commission had no jurisdiction in these 
proceedings to determine whether or not Mr Acosta was 
or was not unfairly dismissed, that issue not being the 
matter of the application before the Commission. 

The claim for a declaration was, as the Commissioner 
recognised, unusual and it is evident from the transcript 
that the proceedings were prompted by the respondent's 
understanding that it was necessary to apply for relief 
from a supposed obligation to continue to employ 
notwithstanding the fact that Mr Acosta was considered 
to have been guilty of misconduct and was dismissed 
according to the terms of Clause 6 (1) (a) of the relevant 
contract of employment. The case in support of the 
application and the evidence of all of the witnesses 
related to the question of Mr Acosta's misconduct and 
the fairness or otherwise of the decision to dismiss him 
from employment. The union on Mr Acosta's behalf 
began by identifying, quite accurately, that the 
application was one in which the employer sought relief 
from the order of 21 August 1986. Thereafter however 
the case which the union advocate proceeded to outline 
and endeavoured to establish, sought to demonstrate 
that the altercation was a minor matter which did not 
warrant summary dismissal. The case contained criticism 
of the procedure which was followed in conducting an 
investigation and addressed the question of the onus of 
proof upon the employer. At the close of evidence the 
Commission was informed that Mr Acosta had been paid 
as if he had remained in the respondent's employ from 
the time of the first conference in the Commission, on 4 
September, when he received written notice that he was 
dismissed. The decision of the Commission was reserved 
and when the reasons for decision were published the 
matter of conflict in the evidence and the resolution of 
credibility in favour of Mr Mott was addressed and 
findings were expressed that there was misconduct 
justifying summary dismissal and there was no 
justification for the Commission to intervene because the 
dismissal was unfair. The reasons also made reference to 
the applicable law and the Commissioner dismissed the 
assertion that the investigation which led to dismissal was 
conducted unfairly. Finally the learned Commissioner 
expressed in his reasons doubt as to the need for a 
declaration because of his view that the order of 21 

August 1986 does not prohibit summary dismissal of 
employees affected by the order. Nevertheless he 
indicated that the matter was determined in the manner 
sought and he ultimately issued a declaration. It is 
notable that, apparently at the behest of Counsel 
representing the appellant at a speaking to minutes of 
order, the Commissioner added to the declaration the 
final words' 'and in so doing the Company would not be 
unfairly dismissing Mr Acosta". 

If the Commission lacked jurisdiction its 
determination of the matter before it is a nullity, yet Mr 
Acosta's contract of employment has, for practical 
purposes, been terminated and the result of the nullity 
would be that the fairness or unfairness of the dismissal 
would be left unquestioned. The obvious purpose of the 
proceedings so far as all the parties were concerned was 
to investigate the merits relating to Mr Acosta's summary 
dismissal and whatever the effect of the declaration it 
only has meaning in the context of a dispute between the 
appellant and respondent which was concerned with this 
question, whether in exercising its power of dismissal, 
notwithstanding the order of 21 August 1986, the 
employer would be unfairly dismissing Mr Acosta. 

It was submitted by the respondent that the 
technicalities are immaterial, the Commission was asked 
to make a declaration about power and in that context it 
dealt with the merits of the live issue between the parties 
to the proceedings. I agree and I think there is ample 
authority under section 26 and section 27 to overcome 
any technical deficiencies and to effect a just and 
expeditious determination, as well as permitting relief 
other than or further to that specifically claimed. 
Moreover section 34 enables the decision to be issued in 
the form of a declaration. These were undoubtedly 
unusual proceedings but for the foregoing reasons I am 
of the view that the assertion that the Commission lacked 
jurisdiction has not been sustained. 

It is well settled that the correct approach of the Full 
Bench to appeals pursuant to section 49 is that adopted 
by the Full Bench of the Australian Conciliation and 
Arbitration Commission in Australian Workers Union v. 
Poon Bros (WA) Pty Ltd (1983) 4IR 394, which basically 
followed the principles enunciated in House v. The King 
(1936) 55 CLR499 at 504, and frequently affirmed by the 
High Court of Australia in cases such as Gronow v. 
Gronow (1980) 144 CLR 513 and Mallet v. Mallet (1984) 
58 ALJR 248. The principles were stated in the following 
terms :- 

It is not enough that the judges composing the 
appellate court consider that, if they had been in the 
position of the primary judge, they would have 
taken a different course. It must appear that some 
error has been made in exercising the discretion. If 
the judge acts upon a wrong principle, if he allows 
extraneous or irrelevant matters to guide or affect 
him, if he mistakes the facts, if he does not take into 
account some material consideration, then his 
determination should be reviewed and the appellate 
court may exercise its own discretion in substitution 
for his if it has the materials for doing so. It may not 
appear how the primary judge has reached the result 
embodied in his order, but, if upon the facts it is 
unreasonable or plainly unjust, the appellate court 
may infer that in some way there has been a failure 
properly to exercise the discretion which the law 
reposes in the court of first instance. In such a case, 
although the nature of the error may not be 
discoverable, the exercise of the discretion is 
reviewed on the ground that a substantial wrong has 
in fact occurred. 

(55 CLR 499 at 504,505) 

The appropriateness of that approach was affirmed by 
the Western Australian Industrial Appeal Court in 
Hamersley Iron Pty Ltd v. ADSTE 64 WAIG 852, 
particularly in the judgment of Brinsden J. where at 853, 
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when referring to the Poon Bros case (supra) His Honour 
said: 

This was a decision of the Australian Conciliation 
and Arbitration Commission constituted under the 
Conciliation and Arbitration Act 1904 and Amend- 
ments and expressly dealt with the principles to be 
applied by that Full Bench when determining an 
appeal from a Commissioner pursuant to section 35 
of that Act. It would appear that section 35 is in very 
similar terms to section 49 of the Act and I am 
unable to see any significant or material difference. 
At p. 400 of the report their Honours, after referring 
to-the decision of Warren v. Coombes 142 CLR 531 
and noting that it had no application to the review of 
a discretionary judgment, said: 

but in the great majority of cases, the 
decisions brought before a full bench on appeal 
have come from a single member who has been 
required to exercise a discretion in reaching his 
conclusion. In our opinion, the approach to 
those decisions should accord with the 
principles stated and applied by full benches of 
the Commission for many years. These 
basically followed the principles published in 
House v. The King, which have been affirmed 
by the High Court on a number of occasions 
since 1936. 

Earlier in their judgment their Honours quoted 
the Full Bench in re Rates of Pay for Engineers: and 
CSIRO Technical Association 167 CAR 497 at 500 
where it said: 

Moreover, it seems to us that the appellants 
argued this case as if we were sitting at first 
instance. We are an appeal bench and it is not 
for us merely to substitute our views for those 
of the arbitratgor assuming that they are 
different, we must be satisfied that the 
arbitrator was in error on a matter fundamental 
to the due resolution of the issue before him. 

I propose to follow the Full Board (sic) in AWU v. 
Poon as to the correct approach of the Full Bench 
pursuant to section 49 to an appeal from a 
Commissioner exercising a discretionary judgment. 

In the same case at 855 Kennedy J. made the following 
observation:— 

The legislature has quite deliberately, it seems to 
me, chosen the avenue of an appeal from decisions 
at first instance. It has not elected to have the Full 
Bench deal with a matter as if it were hearing the 
initial application to the Commissioner. Clearly 
established principles limit the manner in which 
appellate jurisdiction is exercised in respect of 
decisions involving discretionary judgment. These 
principles were considered once again recently in 
Mallet v. Mallet, an unreported decision of the High 
Court delivered on 10 April 1984 but see also House 
v. The King (1936) 55 CLR 499 at p. 504, Lovell v. 
Lovell (1950) 81 CLR 513 at p. 519, Australian Coal 
and Shale Employees' Federation v. 
Commonwealth (1953) 94 CLR 621 at p. 627 and 
Gronow v. Gronow (1979) 144 CLR 513. 

Later on the same page His Honour quoted a passage 
from Gronow v. Gronow which he regarded as apposite 
to the issue before the Court which in that case concerned 
the exercise of a discretion to refuse an application for an 
award. The passage read: 

The constant emphasis of the cases is that before 
reversal an appellate court must be well satisfied that 
the primary judge was plainly wrong, his decision 
being no proper exercise of his judicial discretion. 
While authority teachers that an error in the proper 
weight to be given to particular matters may justify 
reversal on appeal, it is also well established that it is 
never enough that an appellate court, left to itself 
would have arrived at a different conclusion. When 
no error of law or mistake of fact is present, to arrive 
at a different conclusion which does not of itself 

justify reversal can be due to little else but a 
difference of view as to weight: it follows that 
disagreement only on matters of weight by no means 
necessarily justifies a reversal of the trial judge. 
Because of this and because the assessment of 
weight is particularly liable to be affected by seeing 
and hearing the parties, which only the trial judge 
can do, an appellate court should be slow to 
overturn a primary Judge's discretionary decision 
on grounds which only involve conflicting assess- 
ments of matters of weight. In this present case it 
should not have done so at all. 

The remaining member of the Court, Olney J., also 
approved the application to the appellate jurisdiction of 
the Full Bench of traditional principles such as those 
stated in House v. The King, while expressing a caution 
as to the statutory responsibility of the Full Bench to 
exercise its own discretion in accordance with its own 
view of the substantial merits, equity and justice of the 
particular case and having regard to the other matters 
referred to in section 26 (1) (c) and (d). 

In the Undercliffe Nursing Home v. FMWU, 65 
WAIG 385, which was a case involving an appeal relating 
to unfair dismissal, at 388 His Honour Mr Justice Olney 
added the further caution that the principles laid down 
for the exercise of appellate jurisdiction in cases like 
House v. The King, though a ready guide to the manner 
in which an appeal will be considered, ought never to be 
applied in such a manner as to sustain a decision which 
the Full Bench regards as wrong in the sense of not being 
a resolution of the matter in issue according to justice, 
equity and the substantial merits of the case. In that case 
too, at 387 Brinsden J. affirmed the application of the 
principles enunciated in House v. The King to the 
resolution of the appeal. 

Mr Martin (of Counsel) who appeared for the 
respondent submitted that the proper approach to the 
disposal of this appeal was along the lines indicated in 
House v. The King. He also relied upon the following 
passage from the joint judgement of Mason and Wilson 
JJ. in Gronow v. Gronow (supra). The passage appears 
at 525:- 

The first rejoinder made by Mr McAlary for the 
respondent was that the established principles had 
been displaced by the joint judgment of Gibbs ACJ, 
Jacobs and Murphy JJ. in Warren v. Coombes 
(1979) 142 CLR 531, and that it is now for an 
appellate court to substitute its own exercise of 
discretion for that of the primary judge in every 
appeal against the exercise of a discretionary 
judgment. 

The submission proceeds upon an incorrect 
reading of Warren v. Coombes and the problems 
with which the authors of the joint judgment were 
dealing. The question under consideration was: 
What is the proper function of an appellate court in 
hearing and determining an appeal when a challenge 
is made to the drawing of an inference of fact or to 
the refusal to draw an inference of fact at first 
instance? Their Honours answered the question by 
saying (at p.551): 

Shortly expressed, the established principles 
are, we think, that in general an appellate court 
is in as good a position as the trial judge to 
decide on the proper inference to be drawn 
from facts which are undisputed or which, 
having been disputed, are established by the 
findings of the trial judge. In deciding what is 
the proper inference to be drawn, the appellate 
court will give respect and weight to the 
conclusion of the trial judge, but, once having 
reached its own conclusion, will not shrink 
from giving effect to it. 

The Court was not called upon to consider, nor did 
it consider, the very different question which arises 
on an appeal from an exercise of a discretionary 
judgement. There is nothing in the joint judgment in 
Warren v. Coombes to lend any support to the 
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notion that their Honours intended to discard, or to 
depart from, the settled principles of law which 
govern such a case. 

Mr Stone (of Counsel) who appeared on behalf of the 
appellant was at pains to point out that Gronow v. 
Gronow was a custody case and according to him it was 
concerned with a discretion of a different kind to that 
exercised by a Commissioner under the Industrial 
Relations Act. He referred to a passage from the 
judgment of Mr Justice Murphy in that case at 532:- 

Although it was contended that the decision in 
Warren v. Coombes applied to discretionary 
judgments, in my opinion, as one of the members 
who formed the majority, it was not intended to do 
so. However, I am of the view that the appellate 
function should not be diminished in relation to 
discretionary judgments. In some of the cases, there 
are statements which would incorrectly transform 
the appellate function into a supervisory function. 
In a true appeal, the duty of the appellate court, 
whether a matter be discretionary or otherwise, is to 
give the judgment that it thinks is warranted and not 
to defer to the court below when it thinks otherwise. 
In custody cases, however, the primary judge's 
normal advantage in observing the witnesses, and 
the appellatle court's normal disadvantage in not 
doing so, is generally so greatly magnified that an 
appellate court will rarely be able to come to a 
conclusion opposed to that of the primary judge. All 
the appellate court has is the evidence and the 
reasons for judgment. Reasons for judgment, 
necessarily in many cases, especially in a finely 
balanced case, are a rationalisation of a largely 
intuitive judgment based on an assessment of the 
personalities of the parties and the child. 

According to the submission of Mr Stone as I 
understood it, the proper approach to be taken in this 
appeal is in accordance with the test applied by the High 
Court in Warren v. Coombes. He referred to the 
necessary function of the Commissioner in finding the 
facts and the application of the law to those facts. He 
asserts that the process does not involve a discretionary 
judgment but rather that it is one which may be judged 
on appeal by the appellate court deciding itself what is 
the proper inference to be drawn from the facts after 
giving proper respect and weight to the conclusions 
reached by the Commissioner. 

In my view it would be a mistake to consider the 
function of the Full Bench in a case such as this in that 
light and I respecfully echo the observation of Kennedy 
J. that the legislature has elected not to have the Full 
Bench deal with the matter as if it were hearing the initial 
application. I understood His Honour, in the passage I 
have referred to, to be recognizing that the established 
principles applied because decisions of the Commission 
involve discretionary judgment. It will be recalled from 
the passage from the Poon Bros case quoted by Brinsden 
J. that their Honours considered Warren v. Coombes 
had no application to the review of a discretionary 
judgment, also that they referred to appeals from single 
members of the Commission who have been required to 
exercise a discretion in reaching a conclusion. It seems to 
me that the function of a Commissioner in a case such as 
this is properly described as the exercise of a judicial 
discretion. In support I refer to a passage in the joint 
judgment of Mason and Deane JJ. in Norbis v. Norbis 
(1986) 65 ALR 12 at 14. Although the case related to an 
exercise of judicial discretion in respect of a family law 
matter their Honours explained the nature of a judicial 
discretion 

"Discretion" signifies a number of different legal 
concepts (see, for example, the discussion in 
Pattenden: The Judge, Discretion, and the Criminal 
Trial (1982) at 3-10). Here the order is discretionary 
because it depends on the application of a very 
general standard — what is "just and equitable" — 

which calls for an overall assessment in the light of 
the fact as mentioned in section 79 (4), each of which 
in turn calls for an assessment of circumstances. 
Because these assessments call for value judgments 
in respect of which there is room for reasonable 
differences of opinion, no particular opinion being 
uniquely right, the making of order involves the 
exercise of a judicial discretion. The contrast is with 
an order the making of which is dictated by the 
application of a fixed rule to the facts on which its 
operation depends. 

It is obligatory upon the Full Bench to take heed of the 
cautions to which I have referred and subject to that the 
proper approach to this case is that which has been 
affirmed by the Western Australian Industrial Appeal 
Court in accordance with the established principles 
enunciated in House v. The King. Though the principles 
have been applied consistently in appeals concerned with 
matters of family law. House v. The King itself related to 
an appeal against a discretion to impose a prison term. A 
recent case, Minister for Aboriginal Affairs and Another 
v. Peko-Wallsend Ltd and Others (1986) 66 ALR 299 
related to a review of an administrative decision by a 
Minister of the Crown. The following passage from 
Mason J. at 314, 315 is apposite: 

The question must be answered by reference to 
the principles of law which regulate the 
circumstances in which an appellate court may 
review the exercise of a judicial discretion. These 
principles are not in doubt. They were 
authoritatively enunciated in House v. R (1936) 55 
CLR 499, at pp. 504-505, in terms which have been 
frequently applied by this court, most recently in 
Norbis v. Norbis (1986) 60 ALJR 335; 65 ALR 12. 
The appellants contend that these principles do not 
apply to a case such as the present in which the 
discretion is initially exercised by an appellate court 
and review of that discretionary judgment is sought 
in a further appellate court. The reason, in their 
submission, is that the latter court is in as 
advantageous a position as the former to assess the 
evidence and exercise the discretion. The case can 
thus be distinguished from the usual case in which 
the discretion is exercised by a trial judge who has 
the benefit of hearing and observing the witnesses. I 
am unable to agree with this submission. The rules 
governing appellate review of a discretionary 
judgment are only partly founded on the 
opportunity of the judge who first exercises the 
discretion to assess the evidence at first hand. More 
fundamentally, they are grounded in the view that it 
would not be right to overturn a judicial decision 
solely on the basis of the appellate court's mere 
preference for a different result, when the question 
is one on which reasonable minds may come to 
different conclusions, the decision of the judge first 
exercising the discretion falls within a reasonable 
range, and no error on his part can be shown. 

Also relevant is the following passage from the 
judgment of Dawson J. at 334 referring to the 
jurisdiction of an appellate court to reverse a 
discretionary judgment:- 

But it is in accordance with well-recognised 
practice that it will only exercise its jurisdiction for 
such a purpose where there has been some identified 
error or manifest injustice in the exercise of the 
discretion. The real reason for the practice is that 
there can be no justification for the mere 
substitution of one discretion for another and that 
reason applies equally whether the exercise of the 
discretion is by a judge at first instance or an 
appellate court ... Of course, there may be an 
additional reason for the practice where the 
judgment is that of a primary judge in that he may 
have had the advantage of seeing and hearing 
witnesses and forming an estimate of their 
credibility. 
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I turn now to deal in particular with other grounds of 
appeal. Ground 2: 

The learned Commissioner erred in holding that 
Mr Acosta's conduct (as he found it to be) was 
misconduct justifying summary dismissal. 

According to the published reasons the Commissioner 
directed himself as to the absence of any fixed rule of law 
defining the degree of misconduct justifying summary 
dismissal, misconduct being a question of fact [Clouston 
& Co v. Corry (1906) AC 122]; that conduct should be 
such as to show that the employee has disregarded the 
essential condition of the contract of employment [Laws 
v. London Chronical (indicator Newspapers) Ltd (1959) 
2 All ER 285 and see In Re Homebush Abattoir (1966) 66 
AR 371]. He considered the facts as he found them 
concerning Mr Acosta's conduct in the light of the 
foregoing direction as to the applicable law and he 
concluded: 

In my view, Mr Acosta's conduct as I have found 
it to be is misconduct justifying summary dismissal 
as envisaged by Clause 6 (1) (a) of the Agreement. It 
was a wilful and serious disregard by him of an 
essential element of his contract of employment that 
he not deliberately endanger fellow employees, 
particularly a supervisor acting in the execution of 
his duty. Mr Acosta did not merely commit an act of 
insult or insubordination against his foreman nor 
simply threaten violence against a supervisor at the 
workplace, but he followed it up with an assault 
upon the supervisor. The assault though by itself not 
a serious assault nonetheless gives cause to suggest 
that the threat might indeed have been carried out in 
the future. In toto his conduct was in my view a 
serious disregard of his obligations as an employee, 
justifying summary dismissal. 

Mr Stone submitted that the gravity of the incident was 
over-emphasised. Of course different minds might reach 
different conclusions on the same facts. In the view that I 
take, given the Commissioner's preference for Mr Mott 
and Mr Teong as more credible witnesses, it was open to 
him to find as he did that Mr Acosta was belligerent, that 
he told Mr Mott in effect he did not have to take 
instructions from him and that if he came near him in the 
tunnels, as was possible in the course of his duties, he 
would be dealt with in a violent way. It was open for him 
further to find that when Mr Mott was not looking Mr 
Acosta pushed him with some force so as to cause him to 
appear shaken and pale and to fear for his safety. 

The question then for the Commissioner was 
"whether the acts complained of are of such gravity or 
importance as to indicate a rejection or repudiation of 
the contract of employment" [see North v. Television 
Corporation Ltd (1976) 11 ALR 599] and I am of opinion 
that it was open to him on those facts to reach the 
conclusion which he did. 

The next task of the Commissioner was to assess the 
industrial fairness of the decision to dismiss Mr Acosta, 
based upon the nature and quality of the conduct 
involved [see Undercliffe Nursing Home v. FMWU 
(supra) per Kennedy J. at 388]. This is a matter of 
discretionary judgment and the proper approach to the 
question was accepted by the Commissioner as being that 
adopted by the Western Australian Industrial Appeal 
Court in the Undercliffe Nursing Home v. FMWU 
(supra), which the Commissioner described as not 
requiring the Commission to take over the functions of 
the employer in relation to the selection and retention of 
employees but to intervene only when it is necessary to 
protect an employee against an unjust or unfair exercise 
of the employer's right of dismissal. I pause merely to 
mention that there is some question as to whether that 
approach is affected by section 32 (7) which was 
subsequently enacted. It requires that: 

Where a matter is decided by arbitration the 
Commission shall endeavour to ensure that the 
matter is resolved on terms that could reasonably 
have been agreed between the parties in the first 
instance or by conciliation. 

The transcript of proceedings below records that the 
Commissioner unsuccessfully endeavoured to settle the 
matter before him by conciliation, the question of the 
effect of section 32 (7) upon his obligations was not 
debated before the Full Bench and in consequence it is a 
matter to which I pay no further regard. 

Ground 3: 
The learned Commissioner erred in refusing to 

interfere with the decision of the Respondent, that 
Mr Acosta be dismissed, and in holding that the 
Respondent did not act unfairly in so dismissing Mr 
Acosta (or that the Respondent would not be acting 
unfairly if it did dismiss Mr Acosta). 

Other grounds which for brevity I will omit to set out 
allege further error in this respect in failing to give 
sufficient weight to Mr Acosta's character and record of 
good service and to the hardship which dismissal will 
cause him and to what is said to have been a climate of 
industrial unrest which then subsisted. Mr Stone 
addressed these matters and Mr Martin in turn claimed 
that they were patently not matters which were lost on 
the Commissioner. It is necessary I think to set out the 
relevant passage from his judgment which in my view 
reveals the extent to which he saw such matters were 
relevant to his determination: 

On the facts as I find them Mr Acosta's conduct 
clearly called for disciplinary action and in that, the 
applicant had in reality two alternatives under the 
Agreement; they were to terminate his employment 
either summarily or by notice or otherwise to 
suspend him for a period not exceeding five 
consecutive shifts, the maximum period of 
suspension permitted by the Agreement. No one 
suggested any other form of punishment would have 
been appropriate. Having regard to the nature of the 
conduct as I find it, I do not consider that the 
Applicant acted unfairly in choosing to discipline 
Mr Acosta in the way in which it did. The Applicant 
might have adopted a different solution but in the 
circumstances I cannot conclude that the solution it 
adopted was not one fairly open to it. It is 
fundamental to a contract of employment that 
employees act in a reasonable manner toward each 
other and moreover, there is an obligation on 
employers to see that employees so act. [c.f. 
Greenleaf Fertilizers Ltd v. Sulphide Corporation 
Employees' Union (1978) AILR 350]. Clearly Mr 
Acosta did not by any measure act in a reasonable 
way towards Mr Mott. On the facts as I find them 
there was no evidence to suggest that Mr Mott 
provoked Mr Acosta into acting as he did. I do not 
accept that he was in any way aggressive towards Mr 
Acosta, indeed he impressed as being incapable of 
it. It may be that Mr Acosta was deeply upset at the 
Applicant's decision to instruct staff members to 
perform the work of wages personnel, particularly 
because the Applicant had dismissed its wages 
personnel so preventing them from doing what had 
hitherto been the source of their daily living. 
However, all wages personnel were similarly 
affected by the Applicant's decision and moreover, 
that cannot be taken as a warrant for him to react in 
the determined way and to the extent that he did. Mr 
Acosta was in no special position in this regard, yet 
the credible evidence is that he alone acted in a 
belligerent way about the matter even before he was 
spoken to by Mr Mott. Furthermore, the evidence is 
that though Mr Mott gave similar instructions to 
others on the day in question, only Mr Acosta 
reacted in the way complained of. The decision to 
dismiss was made after a consideration of Mr 
Acosta's actions on the day, Mr Mott's state of 
distress and because Mr Gouge did not want to run 
the risk of Mr Acosta fulfilling his threat of further 
violence against Mr Mott. For the reasons outlined, 
I cannot think that either irrational or unfair 
notwithstanding the fact that Mr Acosta has 
apparently a record of eight years of good service 
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with the Applicant and will no doubt suffer 
significant domestic disruption as the result of the 
dismissal. 

While again there may be room for a different view it 
does not appear to me that that passage contains any 
error sufficient to justify a different view. 

The appellant in further grounds of appeal alleged 
error in failing to hold that the procedure which was 
adopted was harsh and oppressive and rendered the 
dismissal unfair, and that the dismissal was void and/or 
of no effect as offending the rules of natural justice. 

Clause 6 — Contract of Employment contains the 
revelant provisions: 

(1) (a) A contract of employment to which this 
Agreement applied may be terminated in 
accordance with the provisions of this clause and 
not otherwise, but this subclause does not operate so 
as to prevent any party to such a contract from 
giving a greater period of notice than is hereinafter 
prescribed nor to affect the employers's right to 
dismiss a worker without notice for misconduct 
which, at law, would justify summary dismissal. 

(13) (a) Where the Company has reason to 
believe that misconduct justifying dismissal or 
suspension, may have been committed by a worker 
and intends to take action, it shall — 

(i) stand the worker aside without loss of pay 
for normal rostered hours whilst so stood 
aside; and 

(ii) investigate the circumstance of the alleged 
misconduct; and 

(iii) during any investigation under this 
subclause, the worker concerned shall be 
represented by his appropriate union shop 
steward, or delegate unless the worker 
requests otherwise. 

It should further be noted that subclause (13) (e) 
provides: 

The employer's right of dismissal referred to in 
subclause (1) of this clause is not affected by 
anything contained in this subclause. 

Commissioner Fielding alluded to the procedure which 
was followed in conducting the investigation in the 
following passage from his reasons: 

The Respondent complained, at least in the 
course of eliciting evidence during these 
proceedings, that the Applicant adopted a different 
procedure in conducting the investigation than it 
had in the past and that this operated to the 
detriment of Mr Acosta. In the past investigations 
relating to misconduct of this nature have 
apparently almost always been carried out in the 
presence of a union convenor. It is difficult to see 
any warrant in the Agreement for such a practice. 
Even if there be such a warrant I cannot think that 
the absence of the convenor on this occasion renders 
the dismissal unfair. It is well established both in this 
country and even under the more detailed United 
Kingdom legislation that non-compliance with a 
code of practice does not necessarily render a 
dismissal unfair, but it is one of the factors to be 
taken into account, [c.f. Mount Newman Mining 
Co Pty Ltd v. The Association of Drafting, 
Supervisory and Technical Employees Western 
Australian Branch (1985) 66 WAIG 10]. Mr Acosta 
had a shop steward of his choice present at all times. 
He was invited to comment on the allegations made 
against him and denied them as he has again on this 
occasion before the Commission. The Applicant 
called for witnesses and none came forward and 
again that has been the case in respect of these 
proceedings. It is difficult to see how any of those 
happenings would have altered had a convenor 
rather than a shop steward been present. Mr Acosta 
suggests that the absence of witnesses at the 
investigation was because it was carried out other 
than in accordance with the rules, yet he now 

acknowledges that there were in reality no witnesses 
to the incident and certainly he has not produced 
any on this occasion. There can be no suggestion 
that he did not understand the nature of the 
investigation or its import. He has been a shop 
steward and in that capacity has experienced similar 
investigations. Furthermore, he was told that the 
allegation made against him was a serious one. 

While the general rule is that a servant may be 
dismissed without the need for the master to hear him in 
his defence [Ridge v. Baldwin (1963) 2 All ER 66], in the 
particular case the provisions of the contract of 
employment, upon which the Industrial Agreement 
operates, set out an investigative procedure which 
appears on the face of it to afford a dismissed employee a 
right to be heard [R v. British Broadcasting Corp, ex 
parte Lavelle (1983) 1 All ER 241 at 252]. 
Notwithstanding subclause (13) (e) above I am prepared 
to accept Mr Stone's submission that the rules of natural 
justice had appplication in respect of the investigation 
and I accept that those rules required investigation to be 
carried out fairly and that Mr Acosta was to be given a 
reasonable opportunity to know and respond to the 
complaint against him. 

Mr Stone emphasised that Mr Acosta was 
disadvantaged by the promptness and manner of the 
investigation in the absence of a union convenor to assist 
or represent Mr Acosta. A shop steward accompanied 
him but in his evidence that person, Mr Van Dyke, said 
that he was confused and unsure what it was Mr Acosta 
was accused of. It also appears that the investigation was 
carried out in a situation at the worksite in which a tense 
atmosphere prevailed. My impression is that the presence 
of a union convenor of experience and a less prompt 
investigation would have enabled Mr Acosta a better 
opportunity to prepare his response to the complaint 
against him and would have been a more prudent course 
to adopt. On the other hand the procedure was generally 
in accordance with what is provided and I cannot 
disagree with what was said by the Commissioner in the 
passage, earlier quoted, that the absence of the convenor 
on this occasion did not render the dismissal unfair nor 
would I hold that he was wrong in failing to find that the 
investigative procedure was arbitrary or harsh and 
oppressive. It may be said I think that his finding 
amounts to a finding that the decision to dismiss Mr 
Acosta. was not reached in breach of the rules of natural 
justice since having regard to the course of proceedings 
he decided at the end of the day that there had been a fair 
result [see the remarks of Lord Wilberforce in Calvin v. 
Carr and Others (1978-79) 22 ALR 417 at 429], 

In my view it is impermissible to substitute a different 
view, should it be the case that we hold a different view, 
unless the Commissioner has erred in some respect which 
is fundamental to the resolution of the matter which was 
before him. In my opinion to the extent to which the 
declaration of the 30 September 1986 determined that the 
dismissal of Mr Acosta from employment for 
misconduct in the course of his employment on 4 
September 1986 was not unfair, it is a discretionary 
judgment and no error has been shown to have been 
made in the exercise of that discretion. On that basis for 
the reasons which I have expressed I must hold that the 
grounds of appeal have not been sustained and I would 
accordingly dismiss the appeal. 

THE SENIOR COMMISSIONER: I have had the 
advantage of reading, in draft form, the reasons for 
decision of His Honour the President. As to the lengthy 
discussion of matters of law contained therein I would 
merely comment so be it. 

However, this Commission is constituted pursuant to 
the Industrial Relations Act 1979 and equity in industrial 
matters is its prime concern. The Commission's function 
is best expressed by quoting from section 6 the second 
and third principal objects of the Act — 

(b) to encourage, and provide means for, 
conciliation with a view to amicable agreement, 
thereby preventing and settling industrial disputes; 
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(c) to provide means for preventing and settling 
industrial disputes not resolved by amicable 
agreement, including threatened, impending and 
probable industrial disputes, with a maximum of 
expedition and the minimum of legal form and 
technicality. 

and further from Section 26 — 
26 (1) In the exercise of its jurisdiction under this 

Act the Commission — 
(a) shall act according to equity, good 

conscience, and the substantial merits of 
the case without regard to technicalities or 
legal forms; 

(b) shall not be bound by any rules of 
evidence, 
but may inform ifself, on any matter in 
such a way as it thinks just. 

Accepting the legal niceties to be as stated by the 
President, the fundamental issue raised by this appeal is 
simply whether the most severe of all industrial penalties, 
that of summary dismissal, was equitable in all the 
circumstances of the instant case. 

Examination of the given evidence by the foreman, Mr 
Mott, reveals that:- 

(a) His usual position is that of production and 
shipping training foreman and his normal duties are to 
conduct induction training for new employees to those 
areas. (Transcript pp 15-16). 

(b) He is not the designated foreman (in charge) of the 
area or personnel which he was supervising on the day of 
the incident. (Transcript pi8). 

(c) Mr Mott's attention was attracted to Mr Acosta 
due to his (Acosta's) loud remarks which he stated in 
answer to a question from Fielding C. were not directed 
at him (Mott). (Transcript p21). 

(d) Mr Mott then spoke to Mr Acosta three times in an 
endeavour to attract his attention, apparently to direct 
him to the main mess and then, according to Mr Mott's 
evidence, the following events occurred: 

He walked up on to the concrete base at the 
bottom of the steps, in the direction that I was 
pointing. I couldn't see properly up this little 
laneway between the machinery at that time. I was 
stepping forward to see if there were any more 
people coming down that laneway. Mr Acosta, 
standing on the concrete base at the bottom of the 
steps, turned to me and said, "Don't you come near 
me down the tunnels or you will get it". I still 
stepped forward and looked up the laneway to see if 
any more people were coming in that direction and 
momentarily my eyesight was off Mr Acosta and 
suddenly I was fronted by Mr Acosta who walked 
across the laneway and pushed me with his right 
hand in the chest. He said something like "Get 
lost". I immediately turned away. There were some 
people coming down the other side of the machinery 
and I redirected them to got to the mess area. At that 
time I was a bit stunned, a bit shaken. I was really 
surprised that what happened had happened. 

Did you feel threatened at that time by his actions 
or by his words? — I felt threatened in the first 
instance by his words, in the manner that he was 
stressing it, particularly pointing out that if I went 
near him down the tunnels, I would 'get it" 
I was very surprised when he stepped forward to me. 
And if I may, yes, I was generally concerned for my 
welfare at that point — after he pushed me. 
(Transcript p 11) 

(e) Mr Mott later described what he did immediately 
after the incident — 

Can you explain to the commission what 
transpired after the incident took place? What 
action did you take then? — Like I said at the time 

Mr Acosta pushed me and I was surprised, I turned 
around and I saw a group of women walking around 
the back of this machinery. So I asked them would 
they go up the steps to the main mess room. I 
noticed in that group of ladies there were some 
elderly ladies — who we were expecting to be 
transferred. I pointed them in the direction to go up 
the steps; then I went over the plant administration 
building to get a key to a vehicle so I could transport 
these ladies towards the area of the mess to save 
them climbing steps. I couldn't get a vehicle 
straightaway; there was a delay of some five or ten 
minutes. By the time I got the vehicle these women 
had struggled towards the top of the steps so I didn't 
pursue that point any more. I then went to Mr 
Teong's office, my co-ordinator, who is my 
immediate supervisor, and I reported to him that I 
had been abused and pushed by Mr Acosta and that 
I feared for my safety and that I did not wish to go to 
address the group of people in the mess room any 
more on my own whilst Mr Acosta was within that 
group. 
(Transcript pp. 12,13) 

And finally in answer to a question from Fielding C. 
Mr Mott stated: 

You are not answering the question. Has he given 
you any reason, apart from this day, for you to 
think that he is a violent person? — No, sir; not 
personally. No, sir. 
(Transcript p. 30) 

Mr F.J. Teong's evidence (Transcript p. 31) confirms 
that Mr Mott reported to him that he (Mott) had been 
threatened and then pushed in the chest by Mr Acosta. 

The Commission below stated inter alia that — 
The assault though by itself not a serious assault 

nonetheless gives cause to suggest that the threat (to 
get Mr Mott) might indeed have been carried out in 
the future. 

With respect however, there is nothing in Mr Acosta's 
eight years of service which is unblemished as to conduct 
to support such an inference and indeed Mr Mott's own 
evidence (Transcript p 30 above cited) does not support 
such a view. This does not, of course, detract from the 
finding that a threat was made to Mr Mott by Mr Acosta, 
but Mr Mott's evidence is that he did not remonstrate 
with Mr Acosta nor did he advise Mr Acosta that he was 
reporting the incident to higher authority. Further, Mr 
Mott went about his duties in the area normally 
immediately after the incident for some 15 or 20 minutes 
before reporting the matter to Mr Teong. This does not 
seem to indicate that he had any real degree of concern as 
to his personal safety on the job. 

The Commission of first instance found that: 
It (Mr Acosta's conduct) was a wilful and serious 

disregard by him of an essential element of his 
contract of employment that he not deliberately 
endanger fellow employees, particularly a 
supervisor acting in the execution of his duty. 

There is no evidence to suggest that Mr Acosta's 
conduct towards Mr Mott "deliberately endangered 
fellow employees'' in any way nor, except to the extent of 
the push to Mr Mott's chest, was Mr Mott' 'endangered'' 
in the performance of his duties as a supervisor. 

The assault on Mr Mott took place on the first day 
back to work of the wages employees of the respondent, 
after they had all been dismissed by the respondent. The 
evidence is and the Commission of first instance found 
that, Mr Acosta was "deeply upset" by the use of staff to 
perform the work of wages employees, whilst those 
employees were dismissed. Apparently that state of mind 
turned into anger which in turn resulted in the threat and 
assault upon Mr Mott. 

In summary the situation on the morning in question 
was that the employees were returning to work for the 
first time since the Company closed its operations. Staff 
employees had, for the first time in 15 years, at least at 
Robe River Iron Associates, performed wages employees 
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work. The foreman, Mr Mott, was not the foreman 
usually assigned to the area he was supervising at the time 
of the incident. Mr Acosta was upset at the use of staff 
labour and when told three times to do that which he was 
about to do in any event, became angry, threatened and 
then assaulted by pushing Mr Mott. Mr Acosta has an 
unblemished conduct record of some eight years and is 
married with a child. Simply put, he has not offended in 
this way before and there is no evidence to suggest he 
would do so again. Further, in Mr Acosta's day to day 
duties, his foreman would not be Mr Mott and no further 
on the job contact between them is likely. 

In all these circumstances I consider that for a first 
misconduct offence the imposition of the maximum 
industrial penalty is harsh and unfair and I would uphold 
the appeal and impose the maximum suspension from 
duty of five working days. 

COMMISSIONER SALMON: The declaration of the 
Commission (Fielding C.) against which this appeal is 
brought to the Full Bench concerns the dismissal from 
employment of a Storeman, Mr G Acosta, on 4 
September 1986. Part of the Commissioner's declaration 
was that in dismissing Acosta from employment the 
company had not acted unfairly towards him and it is this 
aspect of the declaration which is vigorously disputed by 
the Australian Workers' Union. 

Unfair dismissal cases are matters regularly dealt with 
by the Commission and they usually come to the 
Commission by way of applications pursuant to section 
29 (b) (i) or section 44 of the Industrial Relations Act 
1979. Acosta's case was unusual in that it came to the 
Commission originally be way of application under 
section 29 of the Act. Whereas an application by way of 
this avenue may appear to be unimportant to the 
outcome in these preceedings, I am of the opinion that 
this is far from being so, indeed I think it is an issue of 
fundamental importance in the fate of this appeal 
because it necessarily involves a consideration of section 
32 of the Industrial Relations Act 1979, particularly 
section 32 (7) thus raising a question of possible 
jurisdictional error on the part of the Commissioner 
when deciding the case before him. 

Section 32 (1) requires a Commissioner to endeavour to 
resolve an industrial matter referred to him by 
conciliation unless he is satisfied that the resolution of 
the matter would not be assisted by this process. In the 
event that the Commissioner does not endeavour to 
resolve the matter by conciliation, he is satisfied that 
further resort to conciliation would be unavailing, or he 
is requested by the parties to the proceedings to decide 
the matter by arbitration, section 32 (6) allows him to 
decide the matter by this process. However, where the 
Commissioner does decide the matter by arbitration 
there is stated in section 32 (7) a command that he 
endeavour to ensure that the matter is resolved on terms 
that could reasonably have been agreed between the 
parties in the first instance or by conciliation. 

At page 2 of the transcript of proceedings before him, 
the Commissioner recognised the obligations cast upon 
him by section 32 (1), he also mentioned that conciliation 
had proved fruitless and he advised the parties that the 
matter would proceed to be dealt with by way of 
arbitration as there was no alternative to this procedure. 
Obviously no question arises about the correctness of the 
Commissioner's position in respect of sections 32 (1) and 
32 (6) but from my reading of the transcript and the 
Commissioner's reasons for decision, I am of the opinion 
that he overlooked the mandate contained in section 32 
(7) and that he was in error in doing so. 

Counsel for the Respondent told me that he failed to 
see a practical application for section 32 (7) on the facts 
of the case before the Commissioner. He thought it 
might have application in different fact situations, for 
example an arbitration in relation to terms of an award 
or a log of claims, but he did not see it having "any place 
in terms of a requirement where one has a black and 
white situation of termination or not". I do not accept 

Counsel's point of view and I think the falsity of the 
argument which distinguishes between unfair dismissal 
cases and cases relating to other industrial matters and its 
justification for disregarding section 32 (7) is most 
effectively demonstrated by reference to the decision of 
the President of the Court of Arbitration in Kwinana 
Construction Group Pty Ltd v. Electrical Trades Union 
(1954) 34 WAIG 51. That was the case concerning the 
unfair dismissal of a number of electricians whose 
conduct caused the President to observe that the 
appellant was legally entitled to summarily dismiss the 
majority of them. The facts were that these electricians 
had refused to comply with the lawful orders of their 
employer and they were in breach of a term of the award 
governing their employment. 

The facts in Kwinana revealed a black and white 
situation of termination or not, to borrow Counsel's 
words. According to his logic it would simply not be a 
case open to be assessed by a tribunal in the manner 
required by section 32 (7), but the President's reasoning 
would have it otherwise. His reasons contained some 
criticism of the employer in failing to explore other 
courses open to it as alternatives to dismissing the men 
and also for being too eager to test its position before the 
court. It is not being disrespectful to the President to 
suggest that he might easily have been exercising power 
under section 32 of the Industrial Relations Act 1979. He 
described at some length the circumstances of the 
dismissals and I reproduce the relevant sections of his 
reasons in this respect: 

... I note first that the men were mostly 
tradesmen from England, not long in this country 
and no doubt unfamiliar with our industrial system. 
They had given no previous ground for complaint, 
and were being paid merit money. Their action was 
stupid and silly as well as reprehensible, as I am sure 
their union officials would have told them if only 
their shop steward had had the sense to inform the 
Union secretary of what was in the wind. They have 
brought harm on themselves and endangered their 
future security and that of their families. But do 
they really deserve summary dismissal with its 
attendant stigma and pecuniary loss? There were 
other courses open to the appellant Company. It 
could have enquired, prior to the dismissal, whether 
any of the men had genuinely intended to report for 
work but had been precluded by supervening 
circumstances. It could have called the men together 
to ascertain whether this was momentary stupidity 
or a course of action to be continued thereafter. It 
could have treated the matter as industrial trouble to 
be settled by mutual conciliation with the Union, or, 
if that failed, by conciliation or even arbitration 
through this Court. When the remainder of the 
electricians stopped work on the Tuesday — an 
offence at least as heinous as that of the dismissed 
men — the Union secretary was at once called in 
with prompt and satisfactory results. It is hard to 
avoid the belief that had the Company's need of 
these 16 men been urgent and pressing, it would not 
have dismissed them. There is some suggestion, 
also, in the evidence that the Company wished to 
test its position before the Court; but that could 
readily have been done by prosecuting the men for 
breach of the award. 

In this State when a strike of a small group of 
workers occurs, it has been the almost invariable 
practice for the employer and the union to confer at 
once in an endeavour to settle the trouble. If 
settlement is not forthcoming, or appears difficult, 
the matter is then referred to the Court. That is a 
practice which, I believe, is endorsed by the vast 
majority of unions and employers. I regret that it 
was not adopted in this instance. 
(at page 52) 

There are no strict rules of law relied upon by the 
President in the Kwinana case, just plain industrial 
fairness. Yet if we can be guided by the annotations to 
the Industrial Arbitration Act 1912-52 reprinted to 31 
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March 1955, conciliation in the Western Australian Act 
had very limited functions when the Kwinana case was 
decided. It was subordinate and auxiliary to arbitration 
proper. Now, more than 30 years later, under legislation 
promoting conciliation as the primary method of settling 
industrial disputes reading down relevant sections of the 
Act will not help achieve this objective. 

The relevance of section 32 (7) of the Industrial 
Relations Act 1979 is best appreciated when examined in 
its developmental context. Originally the current Act was 
entitled Industrial Arbitration Act 1979. This was the 
style of title since 1912, but the 1979 Act contained a 
section which detailed its principal objects. One of these 
principle objects was the promotion and encouragement 
of conciliation in preference to all other means of 
resolving industrial issues and the means of its 
achievement was contained in sections 42 and 43. By 
section 42 (1) a duty was laid upon the parties to 
endeavour to resolve matters amicably. Furthermore, by 
section 43 (1) the Commission was also enjoined to 
endeavour by all means reasonable in the circumstances 
of a case to settle by conciliation all matters coming 
before it. However, section 43 (1) was in substance a 
repeat of section 65 (1) of the Industrial Arbitration Act 
1912-79. That sections 42 and 43 were repealed by No. 94 
of 1984 is proof of their failure to achieve one of the 
principal objects of the legislation, but when compared 
with section 32 of the Industrial Relations Act 1979 
Parliament's opinion of where their weakness lies seems 
plain to see. To encourage parties to settle matters 
amicably needs more than an expression of the idea and 
if there is a propensity for settling matters by arbitration 
among Commissioners, it is not likely to be altered in 
favour of conciliatory settlement of disputes by relying 
on provisions found in a reprealed Arbitration Act. The 
present section 32 forms a conciliation and arbitration 
code on its own and section 32 (7) is the key provision for 
achieving its object. If parties do not resolve matters 
reasonably themselves in the first instance or by 
conciliation, they must accept what the Commission 
believes their resolution would have been when acting 
reasonably in either situation. A third party decision is 
not predictable and not always acceptable to each or all 
of the parties concerned, depending upon the costs 
imposed or the unreasonable practices and attitudes 
displaced by the decision. Therefore the decision-making 
process required by section 32 (7) is a deterrent to 
employers and unions who endeavour to avoid amicable 
settlement of matters of dispute. Its importance is readily 
understood in a context of industrial relations between a 
large corporate employer and a number of powerful 
unions when the state of these relations is responsible for 
disputed issues regularly coming before the Commission. 
In this context section 32 (7) is a mandate in all cases 
which come to the Commission pursuant to section 29 
and its purpose is to encourage parties to develop 
effective industrial relations policies as well as ensuring 
that decisions are made according to "current standards 
of justice and play fair between employer and employee" 
(54 WAIG 51). 

If it be objected that the foregoing views would lead to 
inconsistencies in the Commission's decisions 
concerning unfair dismissal cases dealt with following 
applications by unions pursuant to section 44, a section 
which does not contain a provision similar to section 32 
(7), but is also concerned with conciliation and 
arbitration, the objection is not justified. There are vast 
differences between industrial relations and employment 
policies of the largest and smallest employers and these 
differences may produce material circumstances of 
significance in cases dealt with under section 44. But the 
Commission is not prevented from applying the policy 
intended by section 32 if it deems it fair and appropriate 
to do so in a particular case. Whether it is applied or not 
is a matter of discretion following advice to the parties 
where necessary. Furthermore, unions use the avenue of 
section 44 in order to achieve prompt audience before the 
Commission. Convenience of this kind is not a reason for 
disregarding section 32 (7). 

In his reasons for decision, the Commissioner 
observed that an exercise of the jurisdiction given to the 
Commission to determine whether an employer had 
exercised the right to dismiss an employee so harshly or 
oppressively as to amount to an abuse of that right is not 
a licence for the Commission to take over the function of 
the employer in relation to selecting and retaining 
employees and in this respect he referred to the decision 
of the Industrial Appeal Court in Undercliffe Nursing 
Home v. The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous, WA 
Branch (1985) 65 WAIG 385 and also the decision of the 
Full Bench of the Commission in The Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service & Miscellaneous, WA Branch v. Uniting Church 
of Australia, Trinity Parish, Perth Property Committee. 
66 WAIG 1291. Obviously, it is with these two decisions 
in mind that the Commissioner approached his task of 
deciding whether Acosta had been unfairly dismissed. 
But it is important to mention that the decision of the 
Industrial Appeal Court in Undercliffe was concerned 
with the decision of the Full Bench dealing with a 
decision of a Commissioner made by way of powers 
conferred under the Industrial Arbitration Act 1979 and 
that in the Uniting Church case the Full Bench dealt with 
a case arising from section 44 proceedings. Neither 
decision concerns questions arising from section 32 of 
the Industrial Relations Act 1979 and it does not follow 
that these decisions were of overriding importance in the 
case before the Commissioner merely because they dealt 
with unfair dismissal matters. 

The Commissioner was of the opinion that the assault 
by Acosta on Mott was not be itself a serious assault. 
However, he thought that it was cause to suggest that a 
threat might be carried out in the future. I accept that the 
Commissioner was the sole judge of the facts and that a 
preponderance of probability is the evidentiary test to be 
applied. But as the Commissioner acknowledged, Acosta 
may have been "deeply upset at the applicant's decision 
to instruct staff members to perform work of wages 
personnel, particularly because the applicant had 
dismissed its wages personnel so preventing them from 
doing what had hitherto been the source of their living". 
And notwithstanding that Acosta alone acted in a 
belligerent manner towards Mott, the circumstances 
giving rise to Acosta's state of mind would probably have 
carried more weight in meetings between the parties at 
first instance. Indeed, had such a meeting taken place 
and a number of appropriate measures considered for 
the purpose of ensuring that Acosta would not in future 
assault Mott, there is little doubt that Acosta's record of 
eight years of good service with the company and the 
economic and domestic burden that he and his family 
would carry in the event of his dismissal, would be 
material supporting a decision in favour of an alternative 
to dismissal. But the evidence is that the parties did not 
engage in a reasonable attempt to resolve the matter at 
first instance and it is this fact which is at the base of my 
concern in these appeal proceedings. 

I think it is a proper comment on the Commissioner's 
reasons for decision to say that they are based 
substantially on principles of law and not industrial 
relations considerations. Such may be a correct 
procedure in another case brought to the Commission in 
an application by way of section 29 (b) (i) or section 44 
but not in the case before him on this occasion. He was 
obliged to form an opinion on a probably private 
settlement reasonably concluded and to base his decision 
on this opinion. Furthermore, it is beside the point that 
he conducted unsuccessful conciliation proceedings. 
Such an opinion would be formed with due regard for the 
legal rights of the company, but the context would be 
non-legal in which the number of avenues open to reach a 
settlement are not limited to the two mentioned by the 
Commissioner when describing the company's 
alternatives under the agreement. 

The Commissioner concluded that Acosta's dismissal 
followed a decision made after a consideration of his 
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actions on the day, Mott's state of distress and because 
Gouge (Manager for Production and Shipping and the 
person who dismissed Acosta) did not want to run the 
risk of Acosta fulfilling his threat of further violence 
against Mott. 

The Commissioner also concluded that there was 
nothing irrational or unfair about the decision to dismiss 
Acosta based on these reasons. As to rationality, there is 
at least one other view that may be ascribed to the parties 
acting reasonably in dealing at first instance with 
Acosta's conduct. Surely if Mott is assaulted in future by 
a person unknown, Acosta assuming he is not dismissed, 
would almost certainly be the prime suspect in a criminal 
matter, so what is the likelihood of him assaulting Mott 
in future and abusing him in the meantime? This 
question may be considered in the light of Gouge's 
testimony which was that during the course of the 
investigation into the incident surrounding Acosta's 
conduct, he changed from being unco-operative and a 
vocal exhibitionist to a sorry and reflective man. 
Apparently he had come to realise the stupidity of his 
actions and their cost to him and his family he showed 
signs of contrition. It is as likely as it is not that the 
parties acting reasonably in the first instance would have 
jointly concluded that there was no likelihood of Acosta 
abusing and assaulting Mott in future and that he should 
not be dismissed, but that if he was due punishment for 
his misconduct he should have been suspended without 
pay as the agreement allows. In any event the parties 
could have applied a harser punishment than suspension 
without going as far as dismissal. 

As I have already said, there is nothing in the transcript 
of proceedings before the Commissioner or in his reasons 
for decision which causes me to think that he considered 
the requirements imposed upon him by section 32 (7) of 
the Act. With respect I think he was in error and I would 
uphold the appeal. 

THE PRESIDENT: The majority decision of the Full 
Bench is that the appeal should be upheld and minutes of 
the proposed order will now issue. The parties will be 
afforded an opportunity to speak to matters contained in 
minutes, should they desire to do so, following a short 
adjournment. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 982 of 1986. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, 
Appellant and Robe River Iron Associates, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner O.K. Salmon. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 7th day of October 1986 and having heard 
Mr D. Stone (of Counsel) on behalf of the appellant and 
Mr K. J. Martin (of Counsel) on behalf of the respondent 
and the Full Bench having reserved judgment on the 
matter and judgment being delivered on the 22nd day of 
October 1986 wherein the Full Bench, by majority 
decision, upheld the appeal and gave reasons therefor, it 
is this day, the 22nd day of October 1986 ordered and 
declared that:— 

1. The appeal be upheld; and 
2. In summarily dismissing Mr G. Acosta from its 

employment for misconduct committed in the 

course of his employment on 4 September 1986 the 
Company would be acting unfairly whereas a period 
of suspension without pay for five consecutive shifts 
is considered to be an adequate penalty in the 
circumstances; and 

3. The Company, therefore, re-employ Mr G. 
Acosta without loss of entitlements and with all 
accrued rights intact save for the deduction of the 
equivalent of wages for five consecutive shifts in 
accordance with Clause 2 of this order; and 

4. To the aforementioned extent the Declaration 
of Commissioner G.L. Fielding made on the 30th 
day of September 1986 in matter No. 878 of 1986 be 
quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 697 of 1986. 

Between Ronald Thomas Bellamy, Appellant and Chair- 
man, Public Service Board, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.L. Fielding. 
The 4th day of September 1986. 

Mr R.T. Bellamy on his own behalf. 
Mr G.M. Overman (of Counsel) and with him Mr R.B. 

Farrelly on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against a decision 
of a single Commissioner whereby an application by the 
appellant was dismissed on the ground that, as so consti- 
tuted, the Commission had no jurisdiction in the matter. 

The application was referred to the Commission under 
section 29 (b) (1) of the Industrial Relations Act 1979 (the 
Act), and concerned an industrial matter, that is that the 
appellant as an employee has been unfairly dismissed 
from his employment. 

According to a statement lodged in answer to the 
claim, the appellant was employed as a temporary officer 
under the Public Service Act 1978 and it appears beyond 
dispute, as demonstrated in the Commissioner's reasons, 
that he was at the relevant time, by definition, a Govern- 
ment officer within the meaning of the Act. 

On that perception the Commissioner held that in 
respect of his claim the appellant had access to the appeal 
provisions set out in the Act in Part IIA, Division 2 and 
has no recourse, as a Government officer, to the general 
jurisdiction of the Commission in Part II, Division 2. 

Under Part IIA, Division 2 provision is made for 
appointment of at least one Public Service Arbitrator 
within the Commission (section SOD). Such arbitrator 
has:— 

exclusive jurisdiction to enquire into and deal 
with any industrial matter relating to a Government 
officer . . . 

(Section 80E.) 
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That latter section is conferred "Subject to Division 3 
of Part H", which refers to the Railways Classification 
Board and is a qualification which is not relevant in those 
proceedings. 

Provision is also made under Part IIA, Division 2 for 
Public Service Appeal Boards which, in general, consist 
of a Public Service Arbitrator as Chairman with a repre- 
sentative appointed by the employer of an appellant and 
an employee's representative appointed by the relevant 
organisation (section 80H). 

It is material to the claim of the appellant that a Public 
Service Appeal Board has jurisdiction to hear and 
determine, inter alia:— 

(e) any appeal... by any Government officer. . . 
from a decision, determination or recommendation 
of his employer that he be dismissed. 

(Section 801.) 
An appeal under section 801 may be instituted by the 

public servant or other Government officer concerned or 
by any organisation on his behalf (section 80J). 

The appellant's claim is, on the face of it, an industrial 
matter and it is quite apparent that as he is a Government 
officer the claim would come within the provisions of 
Part IIA, Division 2, probably under the appeal 
provisions of section 801. 

The appellant attempted to invoke section 29 which 
permits an employee to refer to the Commission a claim 
that he has been unfairly dismissed from his 
employment. The generality of the Commission's juris- 
diction to deal with industrial matters which may be 
referred is subject to limitations. The general jurisdiction 
and powers of the Commission are conferred under Part 
II, Division 2. In section 23 it is provided that the 
Commission in the exercise of a jurisdiction conferred on 
it by this part shall not:— 

(d) regulate the suspension from duty in, 
discipline in, dismissal from, termination of, or 
reinstatement in, employment of any employee or 
any one of a class of employees if there is provision, 
however expressed, by or under any other Act for or 
in relation to a matter of that kind and there is pro- 
vision, however expressed, by or under that other 
Act for an appeal in a matter of that kind; 

In this regard the Public Service Act 1978 contains 
provisions of a kind which may impede the 
Commission's jurisdiction to deal with such matters 
concerning public servants. More particularly the 
Commission's authority to deal with any industrial 
matter is expressly "subject to the Act" therefore the 
general jurisdiction of the Commission is necessarily 
limited by that conferred upon a Public Service 
Arbitrator which in the case of Government officers is 
exclusive jurisdiction in respect of industrial matter. It is 
apparent that Part IIA, Division 2 gives expression to a 
legislative intention that claims by Government officers 
be dealt with by the means provided in that particular 
division of the Commission and not otherwise since the 
Public Service Arbitrator has exclusive jurisdiction. The 
purpose of framing the legislation in that way is no doubt 
to achieve uniformity of treatment for Government 
officers. 

Under earlier legislation, before the amendment which 
introduced Part IIA, the provisions of section 23 pre- 
cluded the Commission from exercising jurisdiction to 
regulate the salary or wages, or the conditions of 
employment of:— 

any employee who is a Government officer. 
At that time the significance of being a Government 

officer was that matters relating to salary, wages and 
conditions of employment were regulated exclusively by 
a Public Service Arbitrator under and by virtue of the 
Public Service Arbitration Act 1966. The amendments 
which were introduced by Act No. 94 of 1984 evinced an 
intention to maintain the position of a separate and 
exclusive jurisdiction in relation to Government officers, 
which term was extended to cover as well as every public 
servant, every other person employed on the salaried 

staff of a public authority. As well as provision for the 
establishment of Public Service Arbitrators with 
exclusive jurisdiction and for the establishment of Public 
Service Appeal Boards, the amending Act provided for 
the repeal of the Public Service Arbitration Act and 
section 801 substantially replaced section 34 of the 
repealed Act, the provisions of which covered the only 
means by which it was then possible for Government 
officers to obtain redress upon appeal from decisions of 
the Public Service Board. Division 2 of Part IIA gives 
expression to a legislative scheme to abolish the Public 
Service Arbitration Act and re-enact its provisions as a 
division of the Commission. 

In addition to those provisions which I have already 
examined I would refer to section 80G which provides 
that:— 

(1) . .. the provisions of Division 2 of Part II that 
apply to or in relation to the exercise of the juris- 
diction of the Commission constituted by a 
Commissioner shall apply with such modifications 
as are prescribed and such other modifications as 
may be necessary or appropriate, to the exercise by 
an Arbitrator of his jurisdiction under this Act. 

(2) For the purposes of subsection (1), section 49 
shall not apply to a decision of an Arbitrator on a 
claim mentioned in section 80E (2). 

I also refer to section SOL which provides:— 
. . . the provisions of sections 26 (1) and (3), 27, 

28, 31 (1), (2), (3), (5) and (6), 34 (3) and (4) and 36 
that apply to and in relation to the exercise of the 
jurisdiction under this Act of the Commission 
constituted by a Commissioner shall apply, with 
such modifications as are prescribed and such other 
modifications as may be necessary, to the exercise 
by a Board of its jurisdiction under this Act. 

It is highly unlikely that the legislature, in framing the 
legislation, intended to provide an alternative to the 
appeal provisions prescribed under Part IIA, Division 2 
for a Government officer. Under the procedure which 
the appellant sought to invoke pursuant to section 29 (b) 
(1) there is no prescribed manner or time in which to 
institute a claim moreover it is open to the Commission in 
such proceedings to award a successful applicant 
compensation. It is far from clear whether that course is 1 

open in the exercise of the power conferred upon a Public 
Service Appeal Board to "adjust all such matters". 

In the light of all of the above the question arises 
whether upon a proper construction of the Act the 
general provisions of Part II, Division 2 are intended to 
apply in respect of the subject matter of the special 
provisions of Part IIA, Division 2, that is to say in respect 
of a claim relating to dismissal from employment where 
the aggrieved employee is a Government officer. In my 
opinion the Commissioner correctly answered the 
question when she found she did not have jurisdiction to 
deal with the claim brought under section 29 (2) (b). She 
reached that conclusion by the application of the rule 
generalia specialibus non derogent [see: Statutory 
Interpretation in Australia, D.C. Pearce, Second Edition 
at paragraph (57)]. In Refrigerated Express Lines 
(A/Asia) Pty Ltd v. Australian Meat and Live-Stock 
Corporation and Others (1979-80) 29 ALR 333, Deane J. 
at 347 referred to the rule in the following terms:— 

As a matter of general construction, where there 
is repugnancy between the general provision of a 
statute and provisions dealing with a particular 
subject matter, the latter must prevail and, to the 
extent of any such repugnancy, the general 
provisions will be inapplicable to the subject matter 
of the special provisions.' 'The rule is, that wherever 
there is a particular enactment and a general 
enactment in the same statute, and the latter, taken 
in its most comprehensive sense, would overrule the 
former, the particular enactment must be taken to 
be operative . . ." [per Romilly MR: Pretty v. Solly 
(1859) 26 Beav 606 at 610], Repugnancy can be 
present in cases where there is no direct contra- 
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dictions between the relevant legislative provisions. 
It is present where it appears, as a matter of con- 
struction, that special provisions were intended 
exhaustively to govern their particular subject 
matter and where general provisions, if held to be 
applicable to the particular subject matter, would 
constitute a departure from that intention by 
encroaching on that subject matter. 

It was earlier pointed out in these reasons that the 
intention that the special provisions should prevail is 
indicated by inclusion in the general provision of the 
words "Subject to this Act". 

There is a reference in Pearce (supra) to a particular 
application of the principle underlying the generalia 
specialibus approach where there is a grant of power in 
general terms and specific terms. It relates to Anthony 
Hordern and Sons Ltd v. Amalgamated Clothing and 
Allied Trades Union of Australia (1932) 47 CLR 1 at 7 in 
which, in the majority judgment, it was observed:— 

Extensive and unfettered as the authority of the 
Court of Conciliation and Arbitration to award 
preference in settlement of a dispute might have 
been in virtue of its general power, yet, when section 
40 expressly gives a special power, subject to limita- 
tions and qualifications, surely it must be under- 
stood to mean that the Court shall not exercise an 
unqualified power to do the same thing. When the 
Legislature explicitly gives a power by a particular 
provision which prescribes the mode in which it shall 
be exercised and the conditions and restrictions 
which must be observed, it excludes the operation of 
general expressions in the same instrument which 
might otherwise have been relied upon for the same 
power. 

Pearce also refers to an excerpt from the judgment of 
Megarry J. in No. 20 Cannon St Ltd v. Singer and 
Friedlander Ltd (1974) Ch 229 at 235:— 

... the proper principle to apply if an enactment 
contains two similar prohibitions, one wide and the 
other applying only to a limited class of case wholly 
within the wide prohibition, is to treat the wide 
prohibition as not applying to cases within the 
limited prohibition, especially if the limited 
prohibition is made subject to some exception and 
the wide prohibition is not. 

The Commissioner made reference in her reasons for 
decision to the case of Maybury v. Plowman (1913) 16 
CLR at 473-4 in which the principle involved in the 
maxim is explained. 

In my opinion the Commission lacked jurisdiction to 
deal with the particular application before it and the 
decision to dismiss the application on that ground was 
correct. The result must surely be disappointing for the 
appellant who acted on his own account without legal 
representation and when his present application was 
dismissed it was outside the prescribed time to appeal 
under section 801. In this regard I would merely say in 
passing that according to a statement attached to the 
answer filed by the respondent, the appellant's employ- 
ment ceased upon the expiration of a contract of service 
for a fixed time rather than by termination by the 
Director of the Office of Industrial Relations as claimed 
by the appellant. These, of course, are matters which the 
Commission has at no stage been empowered to 
consider. I propose that the appeal be dismissed. 

THE CHIEF COMMISSIONER: I have had the 
advantage of reading the reasons for decision of His 
Honour, the President. I, respectfully, generally agree 
with those views and consider that the appeal should be 
dismissed. 
COMMISSIONER FIELDING: I have had the benefit 
of reading in draft form the reasons for decision 
prepared by the President. I agree in substance with those 
reasons and that the appeal should be dismissed. 

In my view, the Commission as constituted at first 
instance had as it found, no jurisdiction to entertain the 
appellant's claim under section 29 (b) (i) of the Act. 
Section 29 simply dictates who has'access to the Commis- 
sion as ordinarily constituted. It does not determine what 
matters the Commission may entertain. That determina- 
tion is made by section 23 of the Act. 

Section 23 gives the Commission "cognizance of and 
authority to enquire into and deal with any industrial 
matter" except certain matters not currently relevant. 
Clearly the dismissal of an employee is an "industrial 
matter" as defined by section 7 of the Act but the 
Commission's authority to enquire into and deal with 
any industrial matter is expressed by section 23 to be 
"subject to this Act". The Act by Division 2 of Part IIA 
entitled "Public Service Arbitrator and Appeal Boards" 
makes special provision for the Commission to enquire 
into and deal with any industrial matter relating to 
Government officers generally. Section 80H in that 
Division establishes Public Service Appeal Boards 
"within and as part of the Commission". Those Boards 
are by section 801 (1) (e) given "jurisdiction to hear and 
determine" inter alia-, "any appeal, other than an appeal 
under section 51 of the Public Service Act 1978, by any 
Government officer who occupies a position that carries 
a salary lower than the prescribed salary from a decision, 
determination or recommendation of his employer that 
he be dismissed". 

A Government officer for the purposes of the Division 
is by section 80C defined to mean inter alia ' 'every public 
servant". 

In my view the clear import of those provisions is that a 
complaint by a Government officer in respect of his 
dismissal is to be made to the Commission as constituted 
by a Public Service Appeal Board and not otherwise. To 
suggest that Government officers unlike others have a 
choice of routes to the Commission would be odd indeed 
and is not warranted either by the language of the Act 
nor by its history. The language is clear. Section 23 does 
not give the Commission an absolute warrant to enquire 
into industrial matters; it is qualified by reference to 
other provisions of the Act [see: Minister for Works and 
Water Resources v. Amalgamated Metal Workers and 
Shipwrights Union of Western Australia (1983) 63 
WAIG 1389]. The Act elsewhere makes special provision 
for industrial matters, in the form of a dismissal of a 
Government officer from employment, to be dealt with 
by the Commission constituted by a Public Service 
Appeal Board. Consistent with this the Act by section 
80J stipulates how such an appeal shall be instituted and 
by whom. That section for these purposes can be 
considered as a substitute for section 29. 

It is trite law that when interpreting an Act it has to be 
looked at as a whole. Its separate provisions cannot 
properly be considered in isolation. Furthermore, it is 
well established that when in an Act provision is made for 
the general and for the particular, the particular 
overrides the general where there is an inconsistency. 
That principle has recently been re-stated in Refrigerated 
Express Lines (A/Asia) Pty Ltd v. Australian Meat and 
Live-Stock Corporation and Other (1979-80) 29 ALR 
333. Hence even if there was some inconsistency between 
the operation of sections 29 and 801 which I do not accept 
is the case, the recognised rules of statutory construction 
would lead to the conclusion that sections 801 and 80J 
which establish a special remedy for Government 
officers, in respect of dismissal, override the more 
general remedy prescribed by sections 23 and 29. 

Furthermore, such a conclusion is consistent with the 
legislative history surrounding the enactment of the 
Industrial Relations Act in its present form. Prior to 1985 
when the Acts Amendment and Repeal (Industrial 
Relations) Act No. 2 of 1984 came into force, Govern- 
ment officers claiming to have been unfairly dismissed 
did not have recourse to the Commission, but instead to 
the Public Service Appeal Board as established under 
and by virtue of section 32 of the Public Service 
Arbitration Act 1966. The Public Service Arbitration 
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Act 1966 was repealed by the Acts Amendment and 
Repeal (Industrial Relations) Act No. 2 of 1984. In 
particular section 801 (1) (e) of the Industrial Relations 
Act 1979 is a re-enactment of the provisions contained in 
section 32 (2) (e) of the Public Service Arbitration Act 
1966. That is entirely consistent with the expressed 
objects of the provisions contained in the Acts 
Amendment and Repeal (Industrial Relations) Act No. 2 
of 1984 as evidenced in the speech made to the Legislative 
Council by the Minister for Industrial Relations on the 
occasion of moving the motion that the Bill leading to 
that Act be read a second time. The object of the 
amending legislation was inter alia, to incorporate the 
various Public Service tribunals then in existence into the 
Industrial Relations Commission. Those tribunals, and 
in particular the Public Service Appeal Boards, were not 
abolished or replaced by the Commission but rather re- 
constituted as part of the Commission. In those circum- 
stances there is really no warrant in respect of unfair 
dismissals to interpret the Industrial Relations Act as 
providing Government officers with access to the 
Commission other than on the basis of it being 
constituted by a Public Service Appeal Board. 

On the information produced to the Commission at 
first instance, it appears that at all material times the 
appellant was a public servant employed under a contract 
for a fixed term pursuant to section 30 of the Public 
Service Act. He was thus, by definition, a Government 
officer. It appears too that he was engaged in the clerical 
division of the Public Service in an office which carried a 
salary lower than that "for the time being payable in 
respect of a position included in the Special Division of 
the Public Service which by reason of section 801 (2) is 
the "prescribed salary" level for the purposes of section 
801 (1) (e)". If in fact the appellant was dismissed he 
therefore had access to the Commission as constituted by 
the Public Service Appeal Board and not otherwise. 

The indications are that the appellant was not 
dismissed but rather his employment ended by the 
effluxion of time. It seems from the papers filed in the 
Commission that there was a refusal to re-employ the 
appellant rather than a dismissal from employment. If 
that is the case then whatever might be said of the inter- 
relationship between sections 23 and 29 (b) and the 
provisions of the Division 2 of Part IIA of the Act, 
section 29 (b) would not entitle the appellant to come 
before the Commission. Although a refusal to employ, 
as with a dismissal from employment, is clearly an 
"industrial matter" within the meaning of that term as 
defined by section 7 of the Act, it is not a matter which an 
individual can bring before the Commission under 
section 29 (b). That subsection is limited to dismissals 
from employment. I adhere without re-stating it, to what 
I said on this subject in Leaper v. Parry's Department 
Store (WA) Pty Ltd (1964) 64 WAIG 962, 963. 

The appellant included as a ground of appeal an 
allegation that the Commission did not have regard for 
section 26 (1) (a) and (b) of the Act. The substances of 
that ground as I understand it was that since the Commis- 
sion is bound to act according to equity, good conscience 
and the substantial merits of the matter, and without 
regard for legal technicalities the Commission should not 
in the circumstances ignore any constraints imposed by 
Division 2 of Part IIA of the Act which might otherwise 
impede the appellant's application under section 29 (b). 
However the provisions of section 26 of the Act do not 
enable the Commission to assume jurisdiction it does not 
have, rather it is a command to the Commission as to 
how to approach matters within its jurisdiction. 

The appellant also alleged as a ground of appeal that 
the respondent did not inform him of the provisions of 
the Public Service Act. That question is not an industrial 
matter and cannot be a valid ground of appeal. He com- 
plained too, that the Commission failed to take 
cognizance of the fact that he, as an individual, had no 
standing to take his complaint of unfair dismissal to the 
Public Service Arbitrator. It does not follow thereby that 
he can bring a claim as an individual for the same matter 

under section 29 of the Act. As an individual he did have 
a right to appeal to the Commission constituted by the 
Public Service Appeal Board assuming he was dismissed 
rather than refused re-employment. Under those circum- 
stances he was not denied access to the Commission as an 
individual as he inferred. 

Finally, the appellant listed as a ground of appeal that 
he had been denied natural justice. He did not, however, 
allege that he had been denied natural justice by the 
Commission but rather by the Department of Industrial 
Relations in which department he was employed. Again, 
whether that be a valid complaint or not, it must be 
shown that the Commission has jurisdiction to deal with 
that complaint. The Commission may not assume any 
more jurisdiction than it is given by the Parliament and 
for the reasons indicated a complaint by a Government 
officer in respect of dismissal can only be made to the 
Commission as constituted by a Public Service Appeal 
Board and then only in accordance with the provisions of 
the Act. 

It is for the foregoing reasons that I agree that the 
appeal should be dismissed. 

THE PRESIDENT: The unanimous decision of the Full 
Bench is that the appeal should be dismissed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 697 of 1986. 

Between Ronald Thomas Bellamy, Appellant and Chair- 
man, Public Service Board, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.L. Fielding. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 7th day of August 1986 and having 
heard Mr R.T. Bellamy on his own behalf and Mr G.M. 
Overman (of Counsel) and with him Mr R.B. Farrelly on 
behalf of the respondent and the Full Bench having 
reserved judgment on the matter and judgment being 
delivered on the 4th day of September 1986, wherein the 
Full Bench unanimously dismissed the appeal and gave 
reasons therefor, it is this day, the 4th day of September 
1986 ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 393 of 1986. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Appellant and Building Trades Association 
of Unions of Western Australia (Association of 
Workers), Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner W.S. Coleman. 

The 1st day of August 1986. 

Mr M.L. Bennett (of Counsel) on behalf of the 
appellant. 

Mr D.H. Schapper (of Counsel) on behalf of the 
respondent. 
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Reasons for Decision. 
THE PRESIDENT: Springdale Comfort Pty Ltd 
trading as Dalfield Homes has instituted this appeal 
against the decision of the Commission constituted 
by Senior Commissioner G.G. Halliwell being an 
order dated 30 April 1986 for production of certain 
documents to the Building Trades Association of 
Unions of Western Australia (Association of 
Workers) which is now the respondent. In fact the 
decision was a finding for the purposes of the 
Industrial Relations Act 1979 and because the 
matters raised are unique and involve construction 
of the Act and questions as to the powers of the 
Commission I am of the opinion that an appeal lies. 

The order was made in relation to a conference 
pursuant to section 44 of the Act on the application 
of the respondent which claims that a dispute exists 
concerning the application of the Building Trades 
(Construction) Award. A party other than the 
appellant was cited in the application but it is 
sufficient for present purposes to note that the 
dispute concerned a site at Kingsley Drive, Kingsley 
on which home units are being constructed on 
behalf of the appellant. 

The Senior Commissioner constituted the 
Commission for the purpose of the conference at 
which there arose a question as to whether those 
engaged in constructing the home units are 
employees within the meaning of the Act so that the 
dispute relating to the conference constitutes an 
industrial matter in respect of which "the 
Commission may exercise authority". The 
Commission has jurisdiction to determine in any 
proceedings before it whether any matters to which 
those proceedings relate is an industrial matter 
(section 24). Whether "proceedings" includes a 
conference pursuant to section 44 has not been 
debated on this appeal for the purposes of which I 
merely accept that the word "proceedings" is taken 
to have a wide and general application (see re 
Coldham and Others ex parte Australian Building 
Construction Employees and Builders Labourers 
Federation 64 ALR 215). It is noted that the 
Commission may exercise the general powers 
conferred upon it by section 27 of the Act "in 
relation to any matter before it". Futhermore by 
section 44(6) the Commission is empowered, at or in 
relation to a conference, to exercise such of the 
powers of the Commission referred to in section 
27(1) as it considers appropriate. It may be assumed 
therefore that the Commission had jurisdiction to 
make an order for production of documents. 

In proceedings in relation to the conference Mr D.H. 
Schapper (of Counsel), who acted for the respondent, 
with a view to establishing that the appellant and those 
who are engaged in constructing the home units at the 
site at Kingsley are in a relationship of master and 
servant, prevailed upon the Commission to make the 
order which required the appellant to produce and 
provide to the respondent: 

a copy of each and every document in its power, 
possession or control which contains any one or 
more or all of the terms of the contract between the 
(appellant) or those contracted to it of the one part 
and those persons engaged by it or by those 
contracted to it of the other part under the terms of 
which those persons carry out construction work for 
the (appellant) at Kingsley Drive, Kingsley . . . 

In those proceedings the appellant was represented by 
MrM.L. Bennett (of Counsel) and in opposing the order 
he pointed out to the Commission that, insofar as they 
were contracts, the documents to be produced would 
disclose names of subcontractors together with details as 
to the rates and method of remuneration disclosure of 
which information would amount to disclosure of trade 
secrets or documents which relate to the profits or 
financial position of his client as a party. He submitted 
that as section 33(5) provides that books, papers and 

other documents relating to such matters produced in 
evidence before the Commission shall not without 
consent be inspected by any party, its provisions would 
be rendered nugatory if there could be inspection by a 
party by means of the interlocutory process of discovery. 
On that basis he contended that the documents the 
subject of the order fall within the terms of section 33(5). 
He expressed his client's willingness to produce 
expurgated copies of the documents but this was 
unacceptable. 

In responding to a number of submissions opposing 
the issuance of the order Mr Schapper submitted that it 
was fatuous to describe as a trade secret a document 
between a company and a person relating to the terms 
upon which work is carried out. He did not otherwise 
address the submission relating to section 33(5) but 
asserted that the attitude of the appellant was designed to 
delay and frustrate the proceedings. The Commission 
decided that an order for production should be made as a 
matter of discretion. 

The essence of Mr Bennett's argument on this appeal is 
that upon the proper construction of section 33(5) the 
Commission has no power to make an order which will 
permit inspection of documents of the kind described 
where the applicant does not consent to their inspection. 
So it is said that the general powers of the Commission 
conferred by section 27(1), being limited by the words 
"Except as otherwise provided in this Act" cannot be 
used to override the terms of section 33(5). According to 
the argument the section imports no discretion to the 
Commission and its terms would be rendered nugatory 
by adopting a literal construction which only 
contemplated documents produced in evidence before 
the Commission. As Mr Bennett put it, to treat the 
exercise of power under section 27 as unaffected by 
section 33(5) would totally remove the entitlement to 
protection- from disclosure which is plainly conferred 
where the documents are as described. 

Mr Schapper in response, examined the scope for 
orders relating to discovery, inspection and production 
of documents under the Act noting that there is no 
general right as under the common law these being 
matters for exercise of the Commission's discretion 
under the provisions of section 27(l)(o) which provision 
imputes a right for a party to make the various common 
law claims to privilege. Mr Schapper referred to the 
various classes of documents which are privileged from 
production, those relating to legal professional privilege, 
self incriminating documents, those which expose to 
penalty, those which pertain to public interest. He also 
referred to those not privileged per se but in respect of 
which the court has a discretion to order production and 
if so upon conditions which prevent abuse by ensuring 
that discovery including production of documents for 
inspection is used only for the purpose of the 
proceedings. Mr Schapper contends that section 33(5) 
has no application to the procedures available to the 
Commission to assist at or in relation to a conference 
under section 44 because the language of section 33(5) is 
capable only of relating to documents etc. produced in 
evidence before the Commission. It was pointed out that 
section 33(5) is not rendered nugatory upon that 
construction in respect of documents produced by 
persons not a party to the relevant proceedings such as 
witnesses. Mr Schapper recognised that a party cannot be 
compelled in proceedings to give evidence relating to any 
trade secret or its profits or financial position but he 
defends the power to compel that party to give discovery 
and inspection of documents before trial on the basis that 
in any discovery there is an implied undertaking by a 
party not to use it for an ulterior purpose. Furthermore 
the Commission is entitled to require an express 
undertaking and in each case the party obtaining the 
order would be liable to be punished for breach of the 
undertaking. The party giving discovery or producing 
documents for inspection has that protection without 
resort to section 33(5). It was submitted that the 
Commission has no choice but to interpret the law and 
give effect to the relevant provisions of the Act 
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notwithstanding that the result, as Mr Schapper 
concedes, does not sit comfortably with the express 
intention that a party shall not be compelled to disclose 
confidential matters in evidence. 

Arguing by analogy Mr Schapper relied upon a ruling 
of Wright J. in what, for brevity, I will refer to as the 
Professional Engineers case, 97 CAR 233 at 261. The 
ruling related to a provision of the Conciliation and 
Arbitration Act, 1904 (Commonwealth) which 
empowers the Commission to direct that evidence or 
documents produced for inspection be not published, 
and another provision which enables it to permit 
inspection thereof. These provisions have application, in 
His Honour's view, when and only when production of 
documents has been actually effected. In contrast to the 
position revealed under the Commonwealth Act, section 
33(5) contains an unfettered right to refuse inspection of 
certain documents and in my opinion there is little 
assistance to be gained from the ruling in the 
Professional Engineers case. 

It is trite law that an Act is to be read as a whole and its 
provisions construed so as to promote its objects and 
purposes. The provisions which enable a party to decline 
to consent to the inspection of documents produced in 
evidence where those documents disclose the 
confidential matters referred to in section 33(5), should 
be read with and accommodated to the general powers of 
the Commission and should not be construed so that the 
intention of confidentiality is opposed. In section 27(1) 
those general provisions are limited by the words 
"Except as otherwise provided in this Act". 
Furthermore there is power to make such orders as may 
be just. 

I was at first inclined to reject the proposition that it is 
permissible to compel a party to permit inspection of 
documents containing the confidential material referred 
to in section 33(5) when the Act otherwise confers a right 
to withhold a consent to inspection, which would suggest 
that there is an hiatus in the Act. However, after 
considering the competing arguments and the various 
provisions of the Act including the express reference in 
section 33(5) to documents produced in evidence before 
the Commission, I consider it would be a dubious 
interpretation to treat that section as having applications 
to a requirement to produce documents to one of the 
parties in relation to a complusory conference. In this 
respect I agree with the views expressed in the judgment 
of Fielding C. 

The next question arising in this appeal is whether the 
documents ordered to be produced reach the description 
contained in section 33(5). The grounds of appeal allege 
that the contracts to which the order is directed 
constitute documents relating to the financial position of 
the appellant and to the profit of the appellant in that in 
their totality they show the cost of performing the work 
at Kingsley, and to a trade secret in that in their totality 
they disclose the names and address of contractors of the 
appellant which information constitutes a trade secret 
and is properly characterised as confidential 
information. 

There is no legislative aid to the meaning of trade 
secret that being a term which is not defined. One can 
readily enough identify a trade secret such as the formula 
for Coca Cola but that does not indicate much about its 
nature. Mr Bennett presented an argument which has 
persuaded me that the subject of a trade secret may 
include documents relating to a commercial information 
protected by common law principles of confidentiality 
even though that may not fall immediately within the 
popular concept of the term. Reference was made to 
Ansell Rubber Co Pty Limited v. Allied Rubber Ind Pty 
Limited [1979] V.R. 37 where Gowans J. adopted the 

•practice of the English authorities in referring to 
"confidential information" instead of the American 
practice of using "trade secret" as a term of art. The 
examined various authorities concerning what 
constitutes a trade secret and concluded: 

There is very little in those English cases to enable 
one to identify a "trade secret". But some collation 
of the characteristics may be attempted, without 
trying to make it an exhaustive statement. Its 
subject-matter may not be a process in common use, 
or something which is public property and public 
knowledge, but if it is the result of work done by the 
maker upon materials which may be available for 
the use of anybody, so as to achieve a result which 
can only be produced by somebody who goes 
through the same process, it will be sufficient. All of 
its separate features may have been published, or 
capable of being ascertained by actual inspection by 
any member of the public, but if the whole result has 
not been achieved, and could not be achieved, 
except by someone going through the same kind of 
process as the owner, it will not fail to qualify by 
reason of the publication. It may derive from a 
maker in another country without losing its 
character, if it is used, or entitled to be used, by the 
owner alone in the country in which the owner 
operates. There is no suggestion of the need for 
invention. Little can be gathered of the degree of 
secrecy required beyond what is implied in what is 
said. But it is a fair inference from what is said that 
the employer must have kept the matter to himself 
and from his competitors. The emphasis in the cases 
is on the confidence. 
(at page 49) 

A document containing a list of customers would 
be a good example of a trade secret and I think it 
needs to be emphasised that the information must be 
such as would be protected from disclosure, that is 
confidential information. Mr Bennett asserted that 
the names, addresses, functions and rates of 
remuneration of all the appellant's contractors 
which is revealed in the documents which are the 
subject of the order is objective and confidential 
information and is the property of the appellant and 
constitutes a trade secret within the meaning of 
section 33(5). He postulates a hypothetical test of 
confidentially in which an employee would be 
enjoined from disclosing that information to 
competitors. 

Without having seen the relevant documents I rely on 
the appellant's assertion as to what they contain and will 
consequently reveal on production. On that basis I am 
not satisfied that the documents contain the necessary 
characteristics or that, in information of that nature, 
there is the necessary element of confidentiality alluded 
to by Gowans J. It is for the Commission to adjudge 
whether the documents in contemplation under section 
33(5) meet the test and in the specific case the claim to 
confidentiality is in relation to the appellant's 
unwillingness to disclose the identity of the contractors 
for fear of reprisals. That is a matter for serious 
consideration but such a claim does not contain the 
element of confidence in a commercial sense, which is 
that which is entitled to be protected from disclosure. I 
think it is unlikely that the Commission acting pursuant 
to section 33(5), even if it were appropriate, would 
recognise the documents ordered to be produced as 
within the version of a trade secret advanced by the 
appellant. 

Again having regard for the matters which the 
contracts are said to contain, I do not think that 
separately or collectively they relate to the profits or 
financial position of the appellant. The Senior 
Commissioner made clear to the parties his intention that 
when the contract documents were produced it was not 
necessary for the actual financial amounts to be shown 
although the manner of payment must be (see transcript 
p.38). Although the order as formulated has not 
expressed that intention the purpose for which 
production of the contracts is required will not be 
hindered simply because financial amounts are not 
disclosed and Mr Schapper acknowledged as much. Of 
course, if section 33(5) applied, there is an unfettered 
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right to refuse consent to inspection so long as the 
documents are as described in the section. In this case 
however I am of the opinion that what the contracts are 
said to contain does not relate to the profits or financial 
position of the appellant. I think those expressions 
import something more than the cost of labour on the 
Kinsley site. That as I understand it is about all that the 
documents will reveal and such information cannot 
sensibly be described as relating to the profits or financial 
position of the appellant. 

The appellant contends, as an alternative, that the 
Commission ought to have permitted it to exhibit in 
blank form the standard form of subcontract agreement 
employed in respect of contractors engaged to carry out 
construction work for the appellant at Kingsley, its 
features and enforcibility were to be duly verified by 
affidavit. That course was not followed and I think it was 
understandable because it may not have been sufficient 
to enable adequate investigation of the nature of the 
employment relationship between the appellant and such 
contractors, that being the object of the order which the 
Commission thought appropriate. Having considered 
the relevant provisions and circumstances with the 
helpful assistance of Counsel, I have reached the opinion 
that the grounds of appeal have not been sustained. 
Nevertheless I think it would be a fitting and practical 
result that there be a variation of the order so as to make 
it conditional upon an undertaking being given by the 
respondent that the information revealed will not be used 
for any ulterior purpose, that being in my opinion an 
expression of what is already implied. Furthermore the 
variation should make it clear that the order will be 
satisfied without the necessity of providing financial 
details. On that basis I propose that the appeal be 
dismissed save for the extent to which it is appropriate to 
vary the order. 

COMMISSIONER FIELDING: The Appellant carries 
on business as a builder. At all material times it was 
engaged in building home units at a site on Kingsley 
Drive, Kingsley. On 9 April 1986 the Respondent Union 
made application pursuant to section 44 of the Industrial 
Relations Act for the Commission to convene a 
conference on the grounds that "a dispute exists as to 
application of the Building Trades (Construction) Award 
14 of 1978". In fact the dispute appears to have 
concerned the Appellant's apparent failure to abide by 
conditions of an unregistered agreement made between 
the Respondent and the Master Builders' Association of 
Western Australia. Apparently the Respondent was 
concerned over "reported deficient site amenities 
relating to crib room and toilet facilities" and the 
Appellant's refusal to allow "access to Union officials to 
inspect the workplace and interview workers". The 
dispute was said to have "great potential for escalating 
into major proportions". 

The Commission constituted by the Senior 
Commissioner summoned representatives of the 
Respondent and the Appellant (although at the time it 
was not properly a party to the proceedings) to a 
compulsory conference pursuant to the provisions of 
section 44 of the Act. It seems that during the course of 
that conference the Appellant indicated that the persons 
for whom the Respondent had expressed concern were 
not its employees. The Appellant asserted that it 
employed no one. Those said to be working on the 
building site were independent contractors. In 
consequence the subject matter of the dispute was said 
not be a matter for the Respondent and still less one 
within the Commission's jurisdiction. In order to resolve 
that question, the Respondent's Counsel at an adjourned 
meeting of the conference sought an order from the 
Commission directing the Appellant to give discovery of 
and produce to the Respondent the documents in its 
possession or control which touched upon the 
relationship between the Appellant and those working on 
the building site in various building trades. 

The Appellant objected to the making of such an order 
on a number of grounds. The Senior Commissioner 
overruled those objections. He made an order that the 
Appellant "produce and provide" to the Respondent a 
copy of documents of the kind sought, principally on the 
ground that it was "essential that the Commission's 
jurisdiction in this matter be capable of ascertainment 
one way or the other as soon as possible". The Senior 
Commissioner however, recognised the undesirability of 
requiring the Appellant to disclose any financial details 
contained in those documents and so indicated that the 
Appellant could expurgate that information from the 
documents before production. 

The Appellant now appeals against that decision. The 
only ground of appeal pursued on the hearing of the 
matter was that the Commission "erred in law in 
ordering that the Appellant produce and provide" to the 
Respondent a copy of the documents in question. 

The order was purportedly made pursuant to the 
provisions of subsection 27 (1) (o) of the Industrial 
Relations Act. That subsection provides as follows:- 

(1) Except as otherwise provided in this Act, the 
Commission may, in relation to any matter before 
it — 

(o) make such orders as may be just with 
respect to any interlocutory proceedings to 
be taken before the hearing of any matter, 
the cost of those proceedings the issues to 
be submitted to the Commission, the 
persons to be served with notice of pro- 
ceedings, delivery of particulars of the 
claims of all parties, admissions, 
discovery, inspection, or production of 
documents, inspection or production of 
property, examination of witnesses, and 
the place and mode of hearing; 

The Appellant argues now as it did before the 
Commission at first instance, that the power given by 
that subsection is subject to the provisions of subsection 
33 (5) of the Act. That subsection provides as follows:— 

(5) All books, papers, and other documents 
produced in evidence before the Commission may 
be inspected by the Commission and also by such of 
the parties as the Commission allows, but the 
information obtained therefrom shall not be made 
public without the permission of the Commission, 
and such parts of the documents as in the opinion of 
the Commission do not relate to the matter at issue 
may be sealed up, but such books, papers, and 
documents relating to any trade secret or to the 
profits or financial position of any witness or party 
shall not, without the consent of that witness or 
party, be inspected by any party. 

The Appellant argues that as the documents contain 
names and addresses of subcontractors and the price for 
which they are to carry out work the documents relate to 
a "trade secret or to the profits or financial position" of 
the Appellant. Because the Appellant has not consented 
to the Respondent inspecting the documents they are by 
force of that subsection protected from inspection. 

The Respondent on the other hand, argues that the 
documents are not being ' 'produced in evidence before 
the Commission" and thus do not fall within the letter of 
subsection 33 (5). The powers given the Commission by 
the subsection 27 (1) (o) of the Act are in the 
circumstances to be exercised according to the common 
law principles attaching to discovery and inspection of 
documents. Moreover, the Respondent argues that the 
documents do not relate "to any trade secret or to the 
profits or the financial position" of the Appellant. The 
name and addresses of contractors are not a trade secret 
and clearly not financial information. Further, it is said, 
there is considerably more to measurement of the 
Appellant's profit or its financial position than a 
disclosure of the cost of having work performed. The 

50791—2 
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documents cannot therefore sensibly be said to relate to 
the Appellant's "profits or its financial position". 

The parties agree that the Commission's order is in the 
nature of a "finding" as defined by section 7 of the Act. 
If that be the case by subsection 49 (2a) of the Act, an 
appeal only lies if "in the opinion of the Full Bench, the 
matter is of such importance that, in the public interest, 
an appeal should lie. In my opinion the issue raised by the 
Commission's order is of such importance that in the 
public interest an appeal should lie. Where, as here, there 
is an arguable allegation that the Commission has 
exceeded its jurisdiction it is obviously in the public 
interest that such a matter be resolved before the 
Commission takes any further step in the matter, (see: 
Lloyd Timber Mills Limited v. Federated Clerks Union 
(1954) 79 C.A.R. 87, 91). 

Subsection 44 (6) (c) clearly gives the Commission 
power to make an order of the kind envisaged by 
subsection 27 (1) (o) even though the Commission is not 
acting in any arbitral way. However, the powers given to 
the Commission by that subsection are expressly limited 
by provisions "otherwise provided in the Act". In my 
view subsection 33 (5) is such a provision. 

After a good deal of oscillation I have come to the 
conclusion that subsection 33 (5) has no application to an 
order of the kind now in question. Subsection 33 (5) 
refers only to ' 'documents produced in evidence before 
the Commission". Plainly the Commissioner's order 
does not require the documents to be produced in 
"evidence" within the normally accepted meaning of 
that term. Still less does it require them to be or result in 
them being produced in "evidence before the 
Commission". The order simply requires that they be 
produced to a party to proceedings before the 
Commission. It might be that the documents will never 
be put before the Commission. Indeed, the order was 
made ostensibly to assist one of the parties to decide 
whether or not there is anything to put before the 
Commission for hearing and determination. Unless and 
until this Commission is called on to make a 
determination, for example under section 24 of the Act, 
there can be no question of evidence being put before the 
Commission. In this respect it has to be remembered that 
at the time the order was made the Commission was in 
conference with the parties. It was not acting in an 
arbitral role but in its conciliatory role. 

Interestingly in those other States and in the 
Commonwealth where industrial tribunals have power to 
order production of documents prior to hearing and 
determining a matter the power is limited to the 
production of documents to the Commission (c.f: 
subsection 41 (1) (n) of the Conciliation and Arbitration 
Act). No one in these proceedings suggested that the 
power given to the Commission by subsection 27 (1) (o) 
and by subsection 44 (6) (c) should be read that way. 
Rather, it appears that the Act gives the Commission 
much wider powers in this respect than does counterpart 
legislation in the other States and in the Commonwealth. 

The Interpretation Act by section 18 enjoins the 
Commission in construing a provision of a written law, 
to prefer "a construction that would promote the 
purpose or object underlying the written law". The 
purpose or object of subsection 33 (5) together with 
subsections 33 (3) and (4), is evidently to protect trade 
secrets and information relating to the profits or 
financial position of any witness or party. However the 
philosophy of subsection 33 (5) is clearly expressed in 
terms of "documents produced in evidence before the 
Commission". It is not expressed in the absolute or in a 
general way. It is not vague. Even if the draftsman of the 
Act can be taken to have intended that the requirement 
to give evidence before the Commission is to be equated 
with the requirement to give information before a 
compulsory conference, it is a big step from that to 
suggest that the requirement to produce information not 
to the Commission but only to a party should be similarly 
regarded. In the circumstances even allowing for the 
charge given by section 18 of the Interpretation Act, it 

would be leaving the field of interpretation and entering 
that of the legislature to hold that subsection 33 (5) 
applies to an order for production of documents to a 
party to proceedings and which does not require the 
documents to be "produced in evidence before the 
Commission". 

Further, there is some reason to believe that the 
legislature might have intended that different 
considerations should apply when the Commission 
exercises its arbitral role than when it exercises its 
conciliatory role. Subsection 44 (9) provides that where 
at the conclusion of a conference agreement is not 
reached the Commission may "hear and determine" the 
question in dispute, and so give rise to the need for 
evidence as commonly understood. Whereas subsection 
27 (1) (a) would in the normal course of events require the 
Commission to conduct that hearing in public, 
subsection 44 (5) requires that a conference should 
normally be held in private. Hence the restrictions which 
apply to the publication of evidence might not be 
thought necessary in the case of information divulged in 
the course of a compulsory conference. While 
subsections (3), (4) and (5) of section 33 provide a code to 
protect certain information given in evidence before the 
Commission, subsection 44 (6) (b) empowers the 
Commission to ' 'direct that the disclosure of any matter 
discussed at the conference be limited in such manner as 
the Commission may specify". In the circumstances 
subsection 44 (6) (b) might be seen as the proper vehicle 
to protect information of the type mentioned in 
subsections 33 (3) and (5) revealed in conference. 

I do not consider that the provisions of subsection 33 
(6) widen the import of the language used in subsection 
33 (5). Subsection 33 (6) provides that "(p)aragraphs (a), 
(b) and (c) of subsection (1) do not apply to or in relation 
to a summons issued pursuant to section 44". Subsection 
(1) is expressed to apply "(w)ith respect to evidence in 
proceedings before the Commission". Paragraph (a) 
empowers the Registrar to issue a summons to witness. 
Paragraph (b) deals with the reimbursement of a person 
so summoned and paragraph (c) imposes an obligation to 
obey such a summons. Each of those provisions deals 
with or is incidental to, the issuing of a witness summons. 

Significantly subsection 33 (6) expressly excludes the 
operation of subsection (1) in relation to a "summons" 
issued pursuant to section 44. I take that to be an 
indication that a summons to attend a compulsory 
conference called by the Commission is not to be likened 
to a summons to witness to give evidence. Such a 
provision in my view is consistent with the scheme for 
compulsory conferences revealed in section 44. That is, 
until the conference is concluded and the dispute referred 
for hearing and determination, as provided by subsection 
44 (9) there is no scope for the hearing of evidence, as 
envisaged by section 33. 

Even if I am wrong in my understanding of the 
application of section 33 to orders of the kind now in 
question, I do not believe that the documents referred to 
in the order are ' 'documents relating to any trade secret 
or to the profits or financial position" of the Appellant. 

Unfortunately the documents are not before the 
Commission, but for the present purposes I accept that 
the only relevant controversial information contained 
therein is details of the contracting parties, the work to 
be performed pursuant to those contracts and the price 
therefore. If that be the case I very much doubt that the 
documents could be said to relate to a trade secret. The 
expression "trade secret" as normally understood is a 
term of art. Traditionally the expression has been taken 
to extend to information concerning a recipe, 
manufacturing process or the like which has the potential 
to give the possessor of that information commercial 
advantage over a competitor. Moreover, it is 
information which because of its nature the possessor 
has some proprietary interest in. I do not consider that 
there is anything in the context of subsection 33 (5) to 
suggest that it should be otherwise regarded in that 
context. 
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The expression is not unique to the Industrial 
Relations Act. It is contained in similar legislation under 
which industrial tribunals in each of the other States and 
in the Commonwealth operate. In addition it is an 
expression which has a long but undefined legislative 
history in legislation such as the United Kingdom 
Factories Acts. Despite the plethora of legislation of this 
kind, the parties were not able to locate any reported 
decision to point and nor have I been able to do so. The 
dearth of judicial authority might suggest that the 
traditional meaning is well accepted and understood in 
this context. 

On the other hand, in the context of the duty of fidelity 
imposed on employees and in the context of contracts in 
restraint of trade the subject matter of trade secrets has 
been the source of much litigation in this country and 
elsewhere. For example, in Ansell Rubber Co Pty Ltd v 
Allied Rubber Industries Pty Ltd [1967] V.R. 37 and in 
Mense and Ampere Electrical Manufacturing Co Pty Ltd 
v Milenkovic [1973] V.R. 784, attempts were made to 
define a trade secret in this context. Both of those cases 
were however, concerned with manufacturing processes 
and not with financial or commercial information of the 
type now in question. But as was pointed out in Deta 
Nominees Pty Ltd v Viscount Plastic Products Pty Ltd 
[1979] V.R. 167 where those authorities were considered, 
it is not possible to establish an exhaustive set of criteria 
to determine whether or not any given information is a 
trade secret. Not all confidential information concerning 
the workplace is a trade secret. For the information to be 
so regarded it needs to be of such a nature as to suggest to 
a reasonable man that it should be the property of the 
possessor, (see too: Pioneer Concrete Services v Galli 
[1985] V.R. 675 and 699; and see also: Thomas Marshall 
(Exports) Ltd v Guinle [1978] I.R.L.R. 174). 

The information now in question whether taken 
collectively or separately may well be thought of by the 
Appellant, and justifiably so, as a commercial secret but 
that does not make it a trade secret in the traditional 
sense; nor can the documents containing that 
information be said to relate to a trade secret. It is not the 
type of information which I suggest a reasonable man 
would regard the Applicant as having any proprietary 
interest in. Indeed, the other contracting parties have as 
much right to the information as has the Appellant. 
Further, in the normal course of events the names of the 
contracting parties is not information which is likely to 
give the Appellant a commercial advantage over its 
competitors. Indeed, it appears to be the special 
circumstances of the case which led the Appellant to 
want to withhold the information from the Respondent. 
But the information can hardly gain a different character 
because of the circumstances which have led the 
Appellant to take the stand it did. That might be a good 
reason for not requiring the Appellant to produce the 
documents but it does not give the information the status 
of a trade secret as the AppeUant claims. 

Similarly, in my opinion the documents do not 
properly fit the description of documents ' 'relating to the 
profits or financial position" of the Appellant. 
Subsection 33 (5) does not require that the documents 
disclose "the profits or financial position" of the 
Appellant but merely that they relate to such matters. 
The expression "relating to" is a vague one and much 
depends upon whether the view is taken that documents 
should be a close or distant relation of such matters. 

I do not consider that the documents can fairly be said 
to be even distantly related to the profits or financial 
position of the Appellant. The cost of work to be 
performed under the contract is no doubt a component 
of the Appellant's profits. However, it is just one 
component of the expenditure and accepting that the 
documents contain only the information indicated by the 
Appellant, they would not disclose anything of the 
Appellant's income. I would have thought there would 
need to be some information indicative of income before 
one could say that the documents related to the 
Appellant's profit. The documents might be said to have 

some connection with the Appellant's profit but they do 
not relate to it. Rather, at best they relate to a component 
of its profits. Likewise, I do not think it could be said 
that the documents relate to the Appellant's "financial 
position". That expression appears to envisage 
information relating to the Appellant's financial 
standing, that is, information in the nature of a balance 
sheet, liquidity and the like. 

In this context I think there is a difference between a 
document which relates to the financial affairs of the 
Appellant and one which relates to either its profits or its 
financial position. Such a distinction is expressly made 
for example, in section 33 of the New South Wales 
Industrial Arbitration Act dealing with the conduct of 
proceedings before the Industrial Commission of that 
State. That section provides inter alia, that "no person 
shall be required without his consent to produce his 
books, or to give evidence with regard to the trade 
secrets, profits, losses, receipts and outgoings of his 
business, or his financial position". Where such a person 
raises an objection as to his capacity to pay he may be 
ordered to produce books and give evidence with regard 
to "profits, losses, receipts and outgoings" but is not 
required to give evidence regarding "any trade secret, or, 
saving as herein before provided, his financial position". 
Clearly the draftsman of that provision regarded profits, 
losses, receipts and outgoings of a business as being 
something distinct from its financial position. That I 
suggest accords with the common usage of the terms in 
question. Furthermore, the provision recognises that 
information relating to profits is not the same as 
information relating ot outgoings. I would have thought 
that the documents in question relate to outgoings of the 
Appellant's business rather than to its profits or financial 
position. 

The counterpart provision under the Commonwealth 
legislation is to be found in section 186 of the 
Conciliation and Arbitration Act 1904. That section 
protects information tendered as evidence which, like the 
case under section 33 of the Industrial Relations Act, 
"relates to any trade secret or to the profits or financial 
position of any witness or party". It empowers the 
Commission to direct that evidence of such information 
be taken in private. That provision was formerly enacted 
as section 85 of the Commonwealth Conciliation and 
Arbitration Act 1904 and in that form was called into 
question in the Australasian Society of Engineers v. 
Adelaide Steamship Co Ltd (1921) 15 C.A.R. 297. In 
that case an employer refused to testify as to the 
magnitude of the charge he made per hour to his 
customers for lathe work. Higgins J. "did not think it 
well to force an answer" although he offered to confine 
the information to himself (i.e. take it in private) as the 
Act provides. Prima facie, the information there in 
question is similar to the financial information 
apparently contained in the documents the subject of the 
Commission's order. However, I do not understand that 
case as being authority for the proposition that such 
information is information relating to the "profits or 
financial position" of the party in question. Rather, I 
take it to be an indication that the judge thought it good 
sense not to insist upon an answer. In much the same way 
the Senior Commissioner thought it appropriate not to 
require the Appellant to disclose similar information on 
this occasion. 

The Appellant listed as one of its grounds of appeal 
that "(i)n lieu of the orders made the Senior 
Commissioner should have ordered that the application 
be dismissed or alternatively" disposed of by requiring 
the Appellant to provide "in blank form the standard 
form of subcontract agreement employed in respect of 
contractors engaged by" it to carry out construction 
work at the building site in question. Except as part of 
the principal argument as to jurisdiction little was said in 
respect of this matter and perhaps not surprisingly so. 
The Respondent says that unless the names of the 
contractors are disclosed to it, it will be unable to 
ascertain the true nature of their relationship with the 
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Appellant, since the written contract though an 
important factor, is just one consideration to be taken 
into account in determining the true relationship between 
the parties. That argument seems to have impressed the 
Senior Commissioner. The matter called for the exercise 
of discretion on the part of the Senior Commissioner and 
it is difficult to say that his discretion has miscarried. In 
fairness the Appellant did not suggest that it had, rather 
its case was that the question of discretion was not open. 

I must say that I question the justice of requiring the 
Appellant to produce the documents. The indications are 
that neither the Appellant nor the other parties to the 
contracts want the information as to their identity 
disclosed. Apart from any other reason it appears they 
are apprehensive about their future in light of threats 
already made to some of their number. Whether those 
threats were made at the behest of the Respondent or its 
officers is not clear but I should have thought in the 
circumstances they were entitled to protect their identity. 
Counsel for the Respondent acknowledged as is right, 
that his client was bound to use the information obtained 
through production of documents only for the purposes 
for which the production was ordered. The potential 
harm or at least the inconvenience to those other persons 
if that is not done is great. On the other hand I doubt that 
the ability to determine the true nature of the contract 
would be seriously impaired by the absence of the names 
of the contracting parties. Perhaps the information 
might better have been obtained by the Industrial 
Inspectors who unlike the Respondent or its officers have 
a statutory obligation not to use information obtained in 
the course of their duties other than for the purposes of 
seeking observation of the Act and awards of the 
Commission. 

Furthermore, the contracting parties concerned are 
not parties to these proceedings. The Respondent does 
not purport to represent them or to be furthering their 
interests. Still further, the indications are that the 
agreement said to be broken by the Appellant is not it 
seems, one registered in the Commission, but one made 
between the Respondent and the Master Builders' 
Association of Western Australia. 

In all these circumstances I would have been reluctant 
to make the order in question. However, that was 
primarily the task of the Commission at first instance. 
Moreover, it was a matter for its discretionary judgment. 
"A mere preference for a different result is, as the 
authorities have consistently reiterated, an insufficient 
basis" to interfere with such a discretion [see: Norbis v. 
Norbis (1986) 60 A.L.J.R. 335,344]. Having regard to 
the terms in which the order was finally made and 
explained by the Senior Commissioner it cannot, 
consistently with the well established principles 
governing matters of this nature, be said that the 
discretion miscarried. 

For the foregoing reasons the appeal should be 
dismissed. I do however, think the order should be 
amended to record what is already implied; that is, that 
the copied documents need not contain any financial 
information, and that the information is only to be used 
for the purpose of testing the Commission's juridiction 
in respect of the dispute. 

COMMISSIONER COLEMAN: The matter before the 
Full Bench is of such importance that in the public 
interest an appeal should lie. 

I have had the advantage of reading the decision of His 
Honour the President and Fielding C. and I concur with 
the conclusion reached that the application of section 33 
(5) is particular to evidence in proceedings before the 
Commission and does not impact upon the Commission 
in discharging its conciliatory function pursuant to 
compulsory conferences under section 44. 

This application of section 33 notwithstanding, I am 
of the view that the documents the subject of the order 
issued by the Senior Commissioner are not "documents 
relating to any trade secret or to the profit or the 

financial position" of the Appellant. On this aspect of 
the appeal I have nothing to add to the reasons for the 
decision of Fielding C. 

In dismissing the appeal I support the amendments to 
the order proposed by His Honour. 
THE PRESIDENT: The decision of the Full Bench is 
that the appeal should be dismissed. In respect of the 
variation of the order issued by the Senior 
Commissioner, a minute of the proposed order will now 
issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 393 of 1986. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Appellant and Building Trades Association 
of Unions of Western Australia (Association of 
Workers), Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner W.S. Coleman. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 12th day of June 1986 and having heard 
Mr M.L. Bennett (of Counsel) on behalf of the appellant 
and Mr D.H. Schapper (of Counsel) on behalf of the 
respondent and the Full Bench having reserved judgment 
on the matter and judgment being delivered on the 1st 
day of August 1986 wherein the Full Bench found that 
the decision appealed from should be varied and the 
appeal should be otherwise dismissed, and gave reasons 
for so finding, it is this day, the 4th day of August 1986 
ordered that:— 

1. The order of Senior Commissioner G.G. 
Halliwell issued on the 30th day of April 1986 in 
matter No. C222 of 1986 be varied so as to 
provide:— 

1. That the Respondent do, within seven days 
of receiving from the Applicant an 
undertaking that the information revealed 
as a result of this order will not be used for 
any ulterior purpose, produce and provide 
to the Applicant, a copy of each and every 
document in its power, possession or 
control which contains any one or more or 
all of the terms of the contract between the 
Respondent or those contracted to it of the 
one part and those persons engaged by it 
or by those contracted to it of the other 
part under the terms of which those 
persons carry out construction work for 
the Respondent at Kingsley Drive, 
Kingsley. Provided that this Order shall 
apply only in respect of persons working in 
the following areas:— 

Carpenter 
Bricklayer 
Stoneworker 
Stonemason 
Plasterer 
Plumber 
Electrician 
Fixer 
Labourer 
Concrete Worker 
Roof Carpenter 
Roof Tiler or Plumber 
Painter 
Tiler 
Plant Operator 
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2. The provisions of Clause 1 of this order 
will be satisfied without the necessity of 
providing financial details embodied in the 
documents. 

3. This matter do otherwise stand adjourned 
sine die. 

2. The appeal be otherwise dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 627 of 1986. 

Between the State Energy Commission of Western 
Australia, Appellant and the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner S.A. Kennedy. 
The 10th day of September 1986. 

Mr S.H. Dunstan on behalf of the appellant. 
Mr R.A. Keegan on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: This appeal is against a decision of 
Senior Commissioner G.G. Halliwell to the extent that 
on the 20 June 1986 he ordered adjustment of the Engine 
Drivers (State Energy Commission) Award No. 15 of 
1977 to allow an increase in wage rates for the 
classifications Boiler Controller, Turbine Driver, Unit 
Auxiliary Attendant and Auxiliary Plant Attendant at 
Bunbury Power Station. 

The decision resulted from an application by The 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia to amend the award, in 
part, to obtain increases following successful 
proceedings before the Senior Commissioner in which 
wage rates were increased, on work value grounds, for 
similar classifications at Kwinana and Muja Power 
Stations. Having regard to the effect of that 
determination, the parties held discussions but were 
unable to agree upon the implementation of that result 
for relevant classifications at Bunbury Power Station 
with the consequence that there was a marked 
discrepancy between their wage levels when compared 
with those at the other two power stations. 

Following contested proceedings, the Senior 
Commissioner determined that changes in duties for 
Boiler Controllers and Turbine Drivers have been 
minimal but that "the change to the mode of operation 
of Bunbury and its vital importance to the continued 
operation of the entire system, when difficulties occur 
elsewhere in the system, have measurably increased the 
responsibility of the classifications under review". On 
that basis the Senior Commissioner saw fit to adjust the 
particular award rates. 

The appellant has interpreted that decision as a 
mistaken application of Principle 4 — Work Value 
Changes, of the State Wage Case wage fixing principles 
and endeavoured in these proceedings to show that it 
resulted from placing undue weight on evidence as to 
alleged changes in the mode of operation at Bunbury 
Power Station. The passage quoted tends to support the 
appellant's interpretation but some features of the case 
and of the decision suggest that the real basis for the 

wage increases was a comparison of the work done by 
comparable classifications at Kwinana and Muja and 
Bunbury Power Stations. 

I have read in draft form the reasons prepared by 
Salmon C. in respect of the decision in this appeal and I 
generally concur with what he has had to say about 
matters which caused the Senior Commissioner to grant 
the union's claim outside the limits imposed by Principle 
4. 

The case for the employees at Bunbury Power Station 
was, in a sense, a sequel to that which was successfully 
argued in respect of Kwinana and Muja and which led to 
increases for comparable classifications at those stations. 
In the first case which resulted in a decision delivered on 
the 21 February 1986, the union relied upon work value 
grounds as a basis for increases and that was accepted. 
That general approach was repeated in the second case by 
reference to changes in the mode of operations at 
Bunbury which were said to increase the responsibilities 
of the employees concerned. In addition however the 
union advocate drew attention to wage disparities 
between Bunbury and the other stations in relation to the 
relevant classifications. He pointed out that following 
the earlier decision a Boiler Controller and Turbine 
Driver at the Bunbury Power Station received just $9.80 
per week more than an Auxiliary Plant Attendant which 
is the junior position at the Muja and Kwinana Power 
Stations. That was the position where both employees 
had served for three years and are in their fourth year of 
service. Other relevant disparities were pointed out and 
are referred to in the published reasons for decision 
which contains the following passage:- 

In the result the Commission has concluded that 
the increase awarded to Unit Attendant Grade 2 
should be applied to the classifications of boiler 
controller and turbine driver and further that the 
classifications of unit auxiliary attendant and 
auxiliary plant attendant should be adjusted to 
maintain their present relativity with those 
classifications. This is consistent with the 
Commission's earlier decision. 
(66 WAIG 1041 at 1042.) 

On the basis of the matters to which I have referred it 
appears to me that it was open for the Senior 
Commissioner to conclude that the claim for increases 
was justified on a basis of comparison of what was paid 
for work done by comparable classifications at Kwinana 
and Muja and Bunbury Power Stations and the Senior 
Commissioner recognised the need to maintain existing 
relativities. 

The grounds of the present appeal are set out in the 
reasons of Salmon C. and there is no need to repeat 
them. They contain, as did the arguments of the 
appellant in support, a heavy reliance upon the wage 
fixing principles and in particular Principle 4. In my 
assessment the evidence which the Senior Commissioner 
relied upon as indicating a measurable increase in 
responsibility fell short of showing the changes in the 
nature of the work skill and responsibility required to 
meet the strict test laid down in Principle 4. Nevertheless 
I agree largely with what Salmon C. has said and I think 
the case for the union contained sufficient merit to 
justify the Senior Commissioner exercising his discretion 
to award the increases. In short the circumstances in this 
case were such that there was scope for the application of 
comparative wage justice without circumventing the 
wage fixing principles or inciting claims which the 
principles were designed to avoid. 

According to my assessment of the evidence there is 
justification to uphold some of the grounds of appeal, 
that assessment however is necessarily qualified by the 
cautious approach required of appellate tribunals where 
a different conclusion depends on matters of weight see 
Gronow v. Gronow (1979) 144 CLR 513 at 519-520. 
Again, although the assertion of a change in work value 
lacks conviction, for other reasons which I have 
attempted to express the decision may still be regarded as 
meeting the requirement that it be in accordance with 
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equity, good conscience and the substantial merit of the 
case. I considered whether the appropriate course would 
be to suspend the operation of the decision and remit the 
case to the Senior Commissioner to deal with it in 
accordance with the findings of the Full Bench as 
revealed by our reasons. On reflection I think that course 
is unnecessary because, notwithstanding the basis upon 
which the appeal was argued it has been found that the 
decision was one which was plainly open on the material 
before the Senior Commissioner. I would therefore agree 
that the appeal should be dismissed. 

COMMISSIONER SALMON: This is an appeal by The 
State Energy Commission of Western Australia (SEC) 
against the decision of the Senior Commissioner issued 
on the 20 June 1986 in application No. 1140 of 1985 (66 
WAIG 1041). 

By that decision the Senior Commissioner granted 
wage increases for Boiler Controllers, Turbine Drivers, 
Unit Auxiliary Attendants and Auxiliary Plant 
Attendants employed at the Bunbury Power Station, 
whose conditions of employment are regulated by the 
Engine Drivers' (State Energy Commission) Award No. 
15 of 1977. 

The grounds of appeal are that the Senior 
Commissioner: 

1. Erred in applying Principle 4 — Work Value 
Changes, of the Stage Wage Case Wage Fixing 
Principles. 

2. Erred in not applying due weight to evidence 
and submissions on the operating cycles of power 
stations and the fluctuating role of the shift 
operating classifications concerned. 

3. Erred by placing undue weight on the change in 
the mode of operation at Bunbury Power Station 
which was a fundamental error leading to the 
granting of wage increases. 

4. Erred in finding that there had been a 
significant change in responsibilities with only a 
minimal change in duties for the classifications 
under review. 

5. Erred in not recognising that wage rates for the 
classifications under review had been compensated 
in previous determinations and consent variations 
of the Western Australian Industrial Relations 
Commission. 

6. Created serious anomalies in the wage structure 
within the total workforce of the State Energy 
Commission. 

7. Erred in his conclusions which are contrary to 
equity, good conscience and the substantial merits 
of the case. 

It is important to observe that the reasons for decision 
which are the subject of this appeal represent the final 
decision of the Senior Commissioner in an application 
dealt with in two parts. In February, 1986 he issued 
reasons for decision in which he increased wage rates for 
Unit Attendants, grades 1 and 2 and Auxiliary Plant 
Attendants employed at Kwinana and Muja Power 
Stations (66 WAIG 538). His interim order in respect of 
this earlier decision is reported at 66 WAIG 539 and it 
was issued on 7 March 1986. 

In both parts of the case before the Senior 
Commissioner, Mr Dunstan for the SEC relied heavily 
on a strict application of the wage fixing principles. He 
spent some time dealing with Principle 4 and the strict 
test this principle requires to be satisfied before wage 
increases can be granted on work value grounds. In other 
words, the principle formed a large part of the 
substantial merits of the SEC's case and part of the 
equity due to the SEC arises from the no claims 
undertaking given by The Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia 
(FEDFU) to the Commission in Court Session. 

In his case before the Full Bench, Mr Dunstan said that 
the appellant's fundamental objection to the Senior 
Commissioner's decision was that he had drawn 

"incorrect conclusions from the evidence in that he 
decided that the change in the mode of operation of the 
Bunbury Power Station was such that it invoked work 
value Principle 4". 

In my opinion, for it to be shown that the Senior 
Commissioner erred in respect of the principles, requires 
first of all that it be shown that when all of the 
circumstances which were relevant in that part of the case 
concerning employees at Bunbury Power Station were 
examined, the principles were of such force and 
importance as to outweigh all other considerations. 

Given the Senior Commissioner's knowledge of the 
principles, and also the belief of the SEC that he reached 
his conclusions in February while correctly applying the 
principles, rather than erring in applying Principle 4 in 
his June decision the presumption must surely be that the 
evidence was such as to cause him to conclude that other 
considerations outweighed the principles. 

When Mr Keegan advanced his arguments to the 
Senior Commissioner on behalf of employees at the 
Bunbury Power Station he persisted with his earlier 
assertion that the work requirements of Boiler 
Attendants and Turbine Drivers had increased. But he 
also laid great emphasis on the relative wage positions of 
Boiler Controllers and Turbine Drivers at Bunbury 
Power Station and Auxiliary Plant Attendants at 
Kwinana and Muja stations, thus adding a new 
dimension to his earlier arguments. In this part of his 
case Mr Keegan chose not to make detailed submissions 
on the principles. He drew attention to the Senior 
Commissioner's involvement in their making and said it 
would be pointless to tell the Senior Commissioner about 
things on which he was fully informed. 

There were fundamental differences of importance in 
the two cases before the Senior Commissioner, and he 
was not bound to reach his conclusions within the 
limitations imposed by Principle 4 merely because this 
principle was given such prominence in Mr Dunstan's 
case, or because the principles are ordinarily considered 
to be of universal application. It was open to the Senior 
Commissioner to view Mr Keegan's submissions as an 
invitation to find that the merit of the FEDFU's case 
outweighed the principles and for the Senior 
Commissioner to decide if he should proceed along these 
lines. 

The likelihood of the Senior Commissioner following 
this line of approach is enhanced by two revelations in 
the transcript: first, when Mr Dunstan was emphasising 
that previous decisions of the Commission should be 
followed in order to resist flow-on wage claims by other 
employees, the Senior Commissioner questioned the 
force of this reasoning by referring to the SEC's offer of 
a new wage nexus between the FEDFU and Municipal 
Officers Association awards. Mr Dunstan answered, but 
from the Senior Commissioner's comment it is doubtful 
that he was satisfied with this answer. Second, at the 
close of his testimony, the expert witness for the SEC was 
asked several questions by the Senior Commissioner 
concerning work value hierarchy. The exchange is 
evidence of the Senior Commissioner's concern for the 
state of wage relativities in the award between Bunbury 
Power Station on the one hand, and Kwinana and Muja 
Power Stations on the other. 

Finally, in respect of this likely line of approach, it is to 
be noted that in his reasons for decision the Senior 
Commissioner referred to Mr Keegan's opening 
statement in which he voiced concern about the relative 
wage disadvantages of employees at Bunbury Power 
Station. 

There are two paragraphs in the Senior 
Commissioner's reasons which might be taken as ground 
for the proposition that he saw his decision as coming 
within Principle 4, and both paragraphs warrant 
repeating. He said: 

The essence of the Union's case is that the mode of 
operation of the Bunbury Power Station has altered 
substantially over fairly recent times which in turn 
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has considerably increased the responsibilities of the 
classifications here concerned. 

Later on he said: 
However, it is plain from the evidence given that the 
change to the mode of operation of the station and 
its vital importance to the continued operation of 
the entire system, when difficulties occur elsewhere 
in the^ system, have measurably increased 
responsibilities of the classifications under review. 

But I do not think that these paragraphs are sufficient 
to establish the proposition. The Senior Commissioner 
was of the view that responsibilities had increased, for 
reasons that are plain to see. However, he was at liberty 
to weigh this evidence as he saw fit. How he did weight it, 
in the absence of his explanation, is open to argument. 
But a paragraph in his decision preceding the one last 
quoted above, and another following it, allow it to be 
said that it is as likely as it is not that he applied his 
findings on increased responsibility in support of a 
decision to increase wage rates on the grounds of 
comparative wage justice. 

The Senior Commissioner's February reasons seem to 
have been reasonably well received by the SEC. There 
were no substantial objections raised in the speaking to 
the minutes preceding the order, nor any criticisms raised 
during the second part of the proceedings. I must accept 
that the wage increases granted in the February decision 
resulted from a valid exercise of discretionary power, and 
the new wages prescribed in his order of 7 March were 
able to be used by him for comparative purposes to fix 
wage rates for classifications at Bunbury Power Station. 

Returning to the grounds of appeal. It seems to me 
that the success of grounds 2 to 4 depends upon success 
on ground 1; my view is that the SEC has failed on this 
ground. Grounds 5 and 6 I shall deal with next together. 
Ground 71 would dismiss without further consideration. 
This ground purports to raise an error on the Senior 
Commissioner's part when in fact it is tantamount to an 
allegation of serious misconduct. I do not believe it was 
thus intended so I say no more about it. 

I have already mentioned that the Senior 
Commissioner raised the fact of a new nexus offer with 
Mr Dunstan when he spoke of previous decisions of the 
Commission in connection with wage stability. The 
Senior Commissioner seemed not to be impressed with 
the answer, but in any event it is obvious that he had the 
kinds of issues raised in grounds 5 and 6 foremost in his 
mind. These grounds, I believe, go to questions of 
possible wage instability caused by other employees. 

When considering the issues raised by these two 
grounds the Senior Commissioner was bound to weigh 
them with the wage fixing principles in order to 
determine the total merit of the SEC's case. It was open 
to him to base his final decision primarily on the work 
done by comparable classifications of employees at 
Kwinana, Muja and Bunbury power stations, and in this 
situation his February decision would be the major 
factor in his mind weighing against the SEC's case. He 
was entitled to reason that if flow-on wage claims would 
be made by other employees they were most likely to be 
made because of the February decision, especially 
because of the implications of a new wage nexus. This 
being so, he was also entitled to consider a lesser 
probability of wage flow-on arising from a decision 
based on treating like employees alike within the scope of 
a single award. 

My decision on grounds five and six of this appeal is 
that no case has been made. 

Finally, I mention that having read the transcript 
concerning the two parts of the case before the Senior 
Commissioner; having obtained an appreciation of the 
complex nature of the issues as they developed 
throughout 1985 and which caused an application for 
wage increases to be lodged in the Commission by the 
FEDFU; with regard for the documentary evidence and 
oral testimony adduced in the cases before the Senior 
Commissioner, and that inspections were conducted by 
the Senior Commissioner at Bunbury Power Station; and 

bearing in mind that the Senior Commissioner had made 
a decision in February 1986 based on nexus as well as 
work value considerations in which he increased wage 
rates for employees at Kwinana and Muja power 
stations, I am of the opinion that while the Senior 
Commissioner was obliged to have regard for the wage 
fixing principles when deciding that part of the case now 
under appeal it was open to him to conclude that other 
facts combined formed a case of substantial merit 
sufficient to outweigh the principles. 

I think the appeal should be dismissed. 

COMMISSIONER KENNEDY: I also have read in draft 
form the reasons for decision of Salmon C in this matter. 
I agree with those reasons and the conclusion reached 
and have nothing to add. 

THE PRESIDENT: The unanimous decision of the Full 
Bench is that the appeal should be dismissed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. 627 of 1986. 

Between The State Energy Commission of Western 
Australia, Appellant and The Federated Engine 
Drivers' And Firemen's Union of Workers of 
Western Australia, Respondent. 

Before the Full Bench, 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner S.A. Kennedy. 

Order. 
This matter having come on for hearing before the Full 
Bench on the 14th day of August, 1986 and having heard 
Mr S.H. Dunstan on behalf of the appellant and Mr 
R.A. Keegan on behalf of the respondent and the Full 
Bench having reserved judgment on the matter and 
judgment being delivered on the 10th day of September, 
1986 wherein the Full Bench unanimously dismissed the 
appeal and gave reasons therefor, it is this day, the 10th 
of September, 1986 ordered that the appeal be dismissed. 

By the Full Bench 

(Sgd) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 460 of 1986. 

Between Gandy Timbers Pty Ltd, Appellant and Brenda 
Gresty, Respondent. 

No. 462 of 1986. 

Between Brenda Gresty, Appellant and Gandy Timbers 
Pty Ltd, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner S.A. Kennedy. 

The 23rd day of July 1986. 

Mr B.D. Williams on behalf of Gandy Timbers Pty. 
Ltd. 

Mr C. Panizza on behalf of Brenda Gresty. 
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Reasons for Decision. 

THE PRESIDENT: This is the unanimous decision of 
the Full Bench. These are appeals from proceedings 
before the Commission pursuant to section 29 (b) of the 
Industrial Relations Act 1979. Mrs Gresty was employed 
by Gandy Timbers Pty Ltd from July 1979 until 31 
January 1985. She was initially employed as a 
receptionist/ledger operator under the terms of the 
Clerks (Timber) Award. In May 1981 she unsuccessfully 
applied for the position of accountant with the company. 
A short time later she accepted appointment to a staff 
position, that of sales administrator. At that time there 
was no discussion as to the terms of the appointment 
other than to indicate an increase in her level of 
remuneration. The parties appear to have acted with that 
one exception as if the existing conditions of employment 
were to continue. 

In or about March 1982 after the resignation of the 
company's accountant, she was assigned a substantial 
portion of his duties. Again apart from the question of 
salary there were no fresh discussions concerning the 
terms of her employment in that capacity. In separate 
proceedings to enforce the provisions of the Clerks 
(Timber) Award, the Industrial Magistrate found that 
the nature of Mrs Gresty's employment thereafter was 
such as to take her work outside the scope of the award 
because it was not substantially clerical in nature. 

In or about August 1982, the company came upon 
hard times. It asked its staff and wages personnel to 
accept a reduction in remuneration by one-fifth. In the 
case of wages personnel that involved a reduction in 
normal working hours of one day a week, with a 
consequent reduction in income. In the case of members 
of staff they too agreed to accept a reduction in income 
by one-fifth, but with no consequent reduction in normal 
working hours. There is however, a dispute between the 
parties as to whether that one-fifth reduction which in 
Mrs Gresty's case lasted from August 1982 until 
November 1983, excluding December 1982, was to be 
repaid at some future time. 

Mrs Gresty claims that it was agreed between her and 
Mr Corbett, the company's manager, that the money 
would be repaid when the company's finances permitted. 
Mr Corbett on the other hand says there was no such 
agreement, rather the agreement was that the one-fifth 
reduction in income would be foregone once and for all. 

The parties are also in dispute as to Mrs Gresty's 
entitlement to annual leave. That dispute arises because 
Mrs Gresty had a long history of persistent illness and 
consequent absences from work. At least since the 
beginning of November 1981 the sum total of her 
absences far exceed the sick leave entitlement prescribed 
under the award. However, until shortly before she 
resigned from the company's employ in January 1985 she 
was continually remunerated as if she had not been 
absent. The company says that in so remunerating her, it 
was honouring an agreement entered into between it and 
Mrs Gresty whereby absences in excess of her sick leave 
entitlement would be set off against her annual leave 
entitlements. Mrs Gresty denies however, that there was 
any such agreement. She acknowledges that on or about 
31 October 1981 she and the company agreed that her 
sick and annual leave entitlements had as at that time 
been extinguished by reason of her numerous absences 
but says that no arrangement was made to continue to set 
off annual leave against absences through ill health. 
Thereafter, she says that in return for her numerous 
absences she worked at home or out of normal hours 
mainly at the direction of the company. Furthermore, in 
any event it is argued that even if there was an agreement 
of the kind alleged by the company it was, by reason of 
section 114 of the Industrial Relations Act 1979, null and 
void being contrary to the provisions of the award which 
then governed her employment. 

When Mrs Gresty resigned from the company's 
employ she unsuccessfully sought reimbursement from 
the company for that part of her salary which had not 
been paid to her as a result of the agreement to reduce it. 

In addition she sought payment for slightly less than 33 
days annual leave which she contends had accrued to her 
from and after 1 November 1981. Upon the company 
refusing to meet her claim she instituted proceedings 
against the company to recover $4 075.86 by way of 
salary and $2 657.97 in respect of annual leave, being 
benefits not arising under an award or order, to which 
she is entitled under her contract of service. The 
Commission at first instance found in favour of Mrs 
Gresty in respect of her claim for unpaid salary, and in 
the company's favour in respect of her claim for annual 
leave. Mrs Gresty and the company have each appealed 
against that decision. 

The Commission concluded that Mrs Gresty had not 
agreed to forego a reduction in her wage or salary 
forever. Rather, it concluded that the position was as she 
had testified, that is, she and the company agreed that 
her salary should be reduced by one-fifth on the under- 
standing that when the company was financially able to 
do so, it would pay her the outstanding portion. The 
company in its grounds of appeal against that part of the 
decision in Mrs Gresty's favour complained that the 
Commission "erred" by placing insufficient weight 
upon the evidence of Mrs Corbett which evidence con- 
firmed the form of the agreement in dispute and further, 
that the Commission wrongly made a "reasonable 
assumption" that Mrs Gresty would not agree to an 
outright reduction in her income. 

In our view, there is no substance in any of the 
company's grounds of appeal. In essence, the question 
before the Commission was to determine upon what 
terms, if any, Mrs Gresty agreed to a reduction in her 
remuneration. That is a question of fact to be determined 
on the evidence. Where, as was the case, there is a 
conflict in that evidence it can only be resolved by 
making an assessment of the credibility of the conflicting 
testimony. Normally that can best be done by the 
tribunal which has the benefit of both hearing and 
observing the witnesses. It is not something which can 
properly be done by an examination of the transcript as 
the Full Bench recently noted in the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch v. Uniting 
Church of Australia, Trinity Parish, Perth Property 
Committee (Appeal No. 227 of 1986; 24 June 1986 — 
unreported). 

It will be rare that a ground of appeal alleging that the 
Commission has placed insufficient weight upon the 
evidence of a particular witness will be successful. The 
company having failed to convince the Commission that 
it should prefer the witnesses called on its behalf to those 
called on Mrs Gresty's behalf cannot use these proceed- 
ings to argue the matter afresh. 

The Commission was well aware of the evidence 
adduced on behalf of the company and in particular the 
testimony of Mrs Corbett. Even though the Commission 
had "no complaint" about Mrs Corbett as a witness, 
patently it did not find her testimony on this issue as 
convincing as that of Mrs Gresty. That was clearly an 
option open to the Commission. The Commission's 
general assessment of Mrs Corbett's evidence was to be 
read in the light of its detailed analysis of the particular 
issues which it had to resolve. 

Independent evidence was called to support each 
parties particular version of the agreement. Whatever the 
parties might think of the veracity of the evidence called 
to support their conflicting positions, the simple 
question before the Commission involved ascertaining 
what it was that Mr Corbett and Mrs Gresty said to each 
other concerning a reduction in her salary since they were 
the only two persons involved in reaching the arrange- 
ment in dispute. Although what happened in the case of 
other employees or what other officers of the company 
expected the arrangement with Mrs Gresty to be might 
assist in determining questions of credibility, the prime 
task was to determine what in fact transpired between 
Mrs Gresty and Mr Corbett. In determining that, the 
Commission clearly preferred the testimony of Mrs 
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Gresty as it was entitled to do. Although it is strange that 
Mrs Gresty waited until the time of her resignation to 
make a demand on the company for the outstanding part 
of her salary she explained that her delay was due to 
awareness that the company continued to experience 
liquidity problems. The delay was not a matter which 
escaped the Commission's attention but it was convinced 
that Mrs Gresty's understanding was genuine because she 
raised the matter with Mr Corbett nine or 10 months 
after the salary reduction became effective. 

The Commission's reference to there being a 
"reasonable assumption" that Mrs Gresty would not 
have agreed to forego forever one-fifth of her salary is 
perhaps an unfortunate turn of phrase, as is the reference 
to other members of staff not sharing "an equality of 
sacrifice" with her. However, in our view, there is little 
to be gained from looking to particular phrases in 
published reasons for decision. Those reasons have to be 
read as a whole and particular words read in context. We 
take the Commission's reference to the "equality of 
sacrifice" and to its "reasonable assumption" to be an 
expression of a conclusion that the Commission regarded 
it as improbable that Mrs Gresty would agree to forego 
one-fifth of her remuneration absolutely. Clearly there is 
evidence to support that conclusion. In the circum- 
stances we would dismiss the company's appeal. 

Similarly we would dismiss Mrs Gresty's appeal. The 
Commission though that the relationship between her 
and the company was such that it was unlikely that she 
would have originally expected to have been paid for the 
work that she did at home and unlikely that the company 
would have agreed to pay her for it. While it is unusual to 
accept the testimony of a witness in part rather than in 
whole, there is no reason in principle why that should not 
be. A reading of the transcript suggests that at best, Mrs 
Gresty's evidence as to this part of her claim was vague. 
In those circumstances it is perhaps not surprising that 
the Commission took the view it did of her evidence on 
this issue. There was ample evidence to support the 
company's contention that the arrangement was as it 
alleged, for example, it was indicated that between the 
end of 1981 until her employment was terminated Mrs 
Gresty was absent for some 40 days for reasons other 
than annual leave and sick leave and was paid for those 
days. There was no substance whatever in Mrs Gresty's 
ground of appeal that the Commission's finding in 
respect of the arrangement that was made was against the 
weight of evidence. 

The remaining argument, that by reason of section 114 
of the Industrial Relations Act 1979 the arrangement was 
null and void and thus Mrs Gresty's entitlement to 
annual and sick leave is that set out in the award is 
equally untenable. For the period the award applied by 
force of statute to her employment there is no doubt that 
its provisions filled the void caused by the statutory 
nullity imposed on the arrangement. But it does not 
follow that once the award ceased to have statutory force 
there remained a void or still less that the void was filled 
by the award. Whether the award provisions formed part 
of Mrs Gresty's contract of service when she assumed a 
function outside the scope of the award is a question of 
fact. We would have thought all the indications are that, 
at least in respect of sick leave and annual leave, the 
parties did not intend that the award should apply 
according to its tenor. They last discussed the question of 
sick leave and annual leave in October 1981 by which 
time Mrs Gresty had become a member of the company's 
staff, although as the Industrial Magistrate found, her 
employment was still bound by the provisions of the 
award. The Commission concluded in effect, that the 
outcome of those discussions was that the arrangement 
concerning the set off of annual leave entitlements 
against absences in excess of Mrs Gresty's sick leave 
entitlements was to be ongoing. Though that arrange- 
ment might have been rendered void by the provisions of 
the Industrial Relations Act 1979, the import of those 
discussions was nonetheless a clear indication that the 
parties did not intend that the award should by its terms 
apply. We cannot therefore see how Mrs Gresty can now 

fairly take the position that the award did apply after it 
ceased to have statutory force, that is, as the parties 
agree, after March of 1982. Such a conclusion is quite 
contrary to the intention of the parties as found by the 
Commission for which finding there was ample 
supporting evidence. 

In our view because of the absence of fresh negotia- 
tions after the Industrial Relations Act 1979 ceased to 
impose the award provisions upon the employment 
relationship either there was no agreement at all about 
annual leave and sick leave or alternatively the 
arrangement which the parties had previously reached 
filled the void. Neither of these alternatives aids Mrs 
Gresty's cause, but we consider the latter alternative to 
be the more realistic. Although there were no discussions 
about the matters after the award ceased to have 
statutory force, we would have thought that by their 
conduct the parties could fairly be taken to have intended 
that the arrangement previously entered into was to 
apply. Indeed, the well known principles governing 
implied terms in contracts restated in Simons v. Business 
Computers International Pty Ltd 65 WAIG 2039 at 2040, 
to which frequent reference was made on behalf of each 
of the parties, lead to that conclusion. We suggest it 
"goes without saying" that, had the parties been asked 
when the award ceased to apply, whether their previous 
arrangement, which apparently unknown to them was a 
nullity, was to continue to apply, they would have agreed 
that it should. 

We think we have already indicated sufficient reason 
to dismiss Mrs Gresty's appeal but we wish to make some 
further observations. Even if it could be said that the 
terms of Mrs Gresty's employment after March of 1982 
concerning annual leave and sick leave entitlements were 
to be identical to those set out in the award the 
Commission would be entitled to refuse to make an order 
in favour of Mrs Gresty in the terms sought. Although in 
determining whether a contractual benefit exists or not 
the Commission is bound to adopt legal principles, as 
was mentioned in Simons v. Business Computers 
International Pty Ltd (supra), the Commission remains 
enjoined by section 26 of the Industrial Relations Act 
1979 to determine any claim before it not only according 
to the substantial merits but also having regard to the 
equity of the matter. The substantial merits of the 
particular case might warrant a finding that an employee 
has been denied a contractual benefit but the circum- 
stances may be such that it would be inequitable to make 
an order enforcing that benefit. In our opinion this is an 
instance in which it would not be equitable to make such 
an order. Mrs Gresty admitted that her absences 
exceeded the aggregate of her sick and annual leave 
entitlements but nonetheless throughout this period she 
was paid as if she had either been on leave or at work. 
There was no evidence to support her claim that payment 
for those absences was attributable to work performed 
outside normal hours, that appeared to be a requirement 
of her position and the Commission did not accept her 
explanation. 

Nevertheless it found that she acquiesced in that 
arrangement and to suggest that she should be further 
remunerated for an accumulation of annual leave 
appears to us so unrealistic as to be inequitable. 

For the foregoing reasons both appeals should be 
dismissed. 

Order accordingly. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 460 of 1986. 

Between Gandy Timbers Pty Ltd, Appellant and Brenda 
Gresty, Respondent. 

No. 462 of 1986. 

Between Brenda Gresty, Appellant and Gandy Timbers 
Pty Ltd, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner S.A. Kennedy. 

Order. 
THESE matters having come on for hearing before the 
Full Bench on the 1st day of July 1986 and having heard 
Mr B.D. Williams on behalf of Gandy Timbers Pty Ltd 
and Mr C. Panizza on behalf of Brenda Gresty and the 
Full Bench having reserved judgment on the matters and 
judgment being delivered on the 23rd day of July 1986 
wherein the Full Bench unanimously dismissed the 
appeals and gave reasons therefor, it is this day, the 23rd 
day of July 1986 ordered that the appeals be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 696 of 1986. 

Between Winterbottom Holdings, Appellant and Roger 
John Livingston Lewis, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner S.A. Kennedy. 

The 21st day of August 1986. 

Mr S.J. Kenner on behalf of the appellant. 
Mr R.J.L. Lewis on his own behalf. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This appeal is brought against the 
decision of Mr Commissioner J.A. Negus to award to the 
respondent the sum of $2 562.56. 

With regard to the grounds of appeal originally lodged 
when the appeal was instituted, grounds 1 (a) and (c) 
have in these proceedings been abandoned. The 
remaining ground of appeal states that the Commission 
erred in law in that it:— 

granted relief to the Applicant in the form of one 
week's wages pursuant to the Applicant's contract 
of employment under which no service had been 
rendered and therefore the Appellant says no 
consideration was therefore payable by it. 

The appellant has raised a further issue not included in 
that ground, and that went to the assertion that the 
contract no longer remained on foot contrary to a 
finding which was made by the learned Commissioner. It 
is unnecessary in my view that we make any finding in 
that respect, particularly as the ground upon which 
reliance has been placed must be upheld on the basis that 
no service having been performed, no consideration was 
payable. That is the way in which it is expressed in the 
ground. That principle is supported by authority, the 
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most notable of which is Automatic Fire Sprinklers Pty 
Ltd v. Watson (1946) 72 CLR435, and particularly in the 
observations in that decision of Latham C. J. And Dixon 
J. (as he then was). 

For those reasons we propose that the appeal be 
upheld in part and that the order of the Commission be 
quashed to the extent that it involved a payment of one 
week's salary. This means that the award made pursuant 
to the decision in favour of the respondent persists to the 
extent that he receives a month's salary in lieu of notice, 
there having been no challenge to the order in those 
terms. In money terms the decision of this Full Bench 
quashing the earlier order will effectively mean that the 
amount payable is $2 081.79. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 696 of 1986. 

Between Winterbottom Holdings, Appellant and Roger 
John Livingston Lewis, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner S.A. Kennedy. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 21st day of August 1986 and having heard 
Mr S.J. Kenner on behalf of the appellant and Mr R.J.L. 
Lewis on his own behalf and the Full Bench having 
unanimously upheld the appeal in part and gave reasons 
therefor, it is this day, the said 21st day of August 1986 
ordered that:— 

1. The appeal be upheld in part; 
2. That part of the decision of Commissioner 

J.A. Negus given on the 4th day of July 1986 in 
matter No. 161 of 1986 which awards wages for the 
period from the 3rd to the 7th day of February 1986 
during which no work was performed be quashed; 

3. The order issued in the said matter on the 8th 
day of July 1986 be varied so as to provide:— 

That the respondent is to pay to the applicant 
the sum of $2 081.79 within 21 days of the date 
herein. 

and 
4. The appeal otherwise be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 797 of 1986. 

Between Metro Meat Ltd (Geraldton Division), Appel- 
lant and West Australian Branch, Australasian 
Meat Industry Employees Union, Industrial Union 
of Workers, Perth, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.L. Fielding. 
The 10th day of October 1986. 

Mr R.A. Heaperman on behalf of the appellant. 
Mr J. Gerritsen on behalf of the respondent. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench in respect of an appeal against a decision 
of Mr Commissioner of J.F. Gregor resulting in an order 
affecting the Meat Industry (State) Award 1980 and in 
particular that part of the order resulting in an increase 
of three per cent in penalty payments for sheep, lambs 
and goats killed at an abattoir operated at Narngalu near 
Geraldton by the appellant, Metro Meat Ltd (Geraldton 
Division). 

The order gave effect to the Commission's 
determination of a dispute which arose regarding the 
respondent union's dissatisfaction with a mutual 
arrangement whereby, for some years, an agreed average 
rate of nine per cent was applied for the assessment of 
penalties paid to slaughtermen for processing sheep in 
objectionable condition. 

Similar averaging arrangements apply at the rate of 
eight per cent at Katanning and seven per cent at Albany. 
The higher percentage rate at Geraldton was to account 
for extra dirty sheep and grass seed contamination (see 
Exhibit G5). 

The basis for fixing an average percentage was 
according to an assessment of objectionable penalties 
made at Midland Junction abattoir when it was in 
operation, in accordance with a determination by Mr 
Commissioner Cort in about 1971 at which time he fixed 
an average penalty for application there at 7.5 per cent 
(see 53 WAIG 97). The penalty rate fixed at Midland 
Junction took into account ante-mortem inspections 
which tended to reduce the number of objectionable 
stock at large and it also took into account sheep which 
had been "mulesed", that is treated to avoid blowfly 
strike in such a way as to impair the work of 
slaughtermen in skinning the sheep. The rate was fixed 
without information as to the numbers of mulesed sheep 
but upon the assumption that the rate prescribed was 
sufficient to cover them as well as objectionable stock at 
large. 

The respondent's claim for an increase in the penalty 
rate was based upon changes which were said to have 
occurred since that base rate was fixed at Midland 
Junction. These changes are said to be in respect of the 
pattern of the kill, that is to say that the export trade in 
live sheep increased progressively to the point where the 
sheep which remained to be slaughtered were upwards of 
5 years of age and therefore more likely to attract 
penalties for slaughtering. Secondly, it was claimed that 
the rates should be increased because of increases in the 
incidence of mulesing and because of changes in the 
method of carrying out that task. 

The Commission's findings in respect of the first part 
of the claim appear at page 16 of the reasons for decision: 

There is no data before me to indicate that the 
increased level in penalties which have occurred 
because of the structure of the kill containing the 
older ewes, but it is obvious from the evidence that 
persons who are intimately involved in the industry 
concede that the older ewes attract more penalties 
and therefore it is likely and applying what has been 
said, that the incidence of penalties across the kill 
generally have increased. If one discounts the 
possible reductions because of the change in the 
nature of the kill as was done by Cort C. in 1973 
(ibid) on balance it is likely that the changed 
structure of the kill has lead to an increase of 
penalties which on a reasonable basis would be 
assessed to be in the vicinity of one per cent. 

As to the second part of the claim which related to an 
increase in penalties because of the increased incidence of 
mulesing the decision of the Commission appears at page 
16 and 17 of the reasons for decision: 

... It is true that the incidence of mulesing has 
increased and that the type of mulesing operation 
has been changed. It also falls from the evidence 
that the difficulty in treating the sheep appears not 
to occur until the end of a season, which gives 

weight to the proposition that the condition of the 
sheep themselves is (a) factor so that it would be 
necessary to bear in mind that difficulties in treating 
sheep at the end of a season must be averaged 
against the condition of the sheep across the whole 
of the season. Another factor to be taken into 
account is the evidence of Mr Fels on the range of 
difficulty encountered by slaughtermen in the 
handling of objectionably mulesed sheep. I accept 
the proposition that there is a continuum of 
objectionably mulesed sheep and that difficulty has 
been experienced by workers to a growing degree 
over a number of years. But against that must be 
weighed the obvious adjustments that individual 
workers have made to their technique to take 
account of the effects of faulty surgery by persons 
performing the original mules operation. These 
changes in technique have been supported by the 
introduction of what I consider to be a significant 
aid in the legging area, that is the saddle. The saddle 
was not introduced to counter problems arising out 
of mulesing itself, it was introduced to make the 
whole of the operation on the legging table less 
physically trying for the slaughtermen. The saddle 
has obviously achieved that and as a by-product has 
made the handling of objectionably mulesed sheep 
less difficult than it would have been if the saddle 
had not been introduced. 

Taking all these factors into account, it is my 
assessment that the reasonable person could have 
concluded that the growth and the incidence of 
mulesing has affected the average penalty to the 
extent that it should be increased by two per cent. 

According to the grounds of appeal the Commission 
erred in its findings which are said to be unsubstantiated 
by evidence or submissions. In respect of growth in the 
incidence of mulesing the Commission is said to have 
failed to take into account the source of stock killed at 
Geraldton (it having been conceded that the majority of 
stock for slaughter at Geraldton come from the Midland 
Junction saleyards). Before dealing with these matters we 
wish to dispose of two further grounds of appeal. They 
are as follows: 

3. The Commission erred in finding that the 
decision reached could have reasonably been agreed 
between the parties as required under section 32 (7). 
Such finding was not substantiated in view of 
statements of the applicant in the course of 
submissions. 

In our opinion there is no basis to uphold this ground, 
it relates to an evaluation which the Commission is 
required to make in resolving that its arbitrated decision 
is one which could reasonably have been agreed between 
the parties. There was no argument in support of the 
ground save the appellant's reliance on a remark that fell 
from the advocate of the respondent, which according to 
the appellant, indicated that the respondent would have 
accepted an increase to bring the total penalty rate to 9.5 
per cent in lieu of 12 per cent. The respondent has simply 
denied that this was ever its position and what was said 
was not intended to be taken literally. 

A further ground, ground 4, asserts that the 
Commission erred in not taking into account the 
economic effect of the decision on the meatworks at 
Geraldton. In the proceedings below the advocate for the 
appellant submitted to the Commission that: 

. . . when we look at the Geraldton division of 
Metro Meats and compare it with for example the 
Robb Jetty situation we see they are already working 
in an uncompetitive situation with regard to 
penalties, notwithstanding that they agreed in 1977. 
But it is a fact of life. 
(transcript page 175) 

The matter here referred to was never expanded 
although a number of officials of the appellant gave 
evidence and could have testified as to the economic 
effects that the decision may have had upon the position 
of the appellant. In fact there was no such evidence 
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before the Commission, on the other hand there is no 
reason to conclude that the Commission did not have 
regard for all of those immediately concerned with the 
result of its decision as it is required to do in accordance 
with the provisions of the Act. 

The decision to grant the increases claimed resulted 
from an exercise of discretion after the Commission had 
considered the material which was before it. This appeal 
seeks that a different view of that material be substituted 
so that the proposed average penalty of 12 per cent be put 
aside and that the existing average penalty of nine per 
cent continue to apply. Such a substitution would only be 
justified in the event that this Bench is satisfied that the 
Commission was in error in a matter fundamental to the 
due resolution of the matter before it. The erroneous 
findings which are alleged require us to consider those 
findings in the light of the facts that were presented. 

The respondent appeared to place less reliance upon 
the first aspect of its claim and concentrated on the 
problems created by the increased incidence of mulesing. 
For example, after a reference to the determination of 
Commissioner Cort the advocate of the union remarked: 

That seems to prove the point I am trying to make 
— that the IVi per cent never included mulesed 
sheep — and that in 1973 when Commissioner Cort 
said: there have been less penalty sheep because of 
action taken by the DPI (Department of Primary 
Industry) — I know there are less penalty sheep 
going through the meatworks but at the same time, 
there are more mulesed. 
(Transcript 24) 

Nevertheless there was evidence that objectionable 
sheep, other than those objectionable as a result of 
having been mulesed, were not permitted to be 
slaughtered at all. That was because of regulations which 
had operated since about 1977 (see the evidence of Mr J. 
Fulford at transcript page 202). In addition to the 
matters referred to in the passage from the 
Commissioner's decision in relation to the structure of 
the kill, it is evident, by reference to Exhibits G7 and G8 
that there was a change in the nature of the livestock for 
slaughter if a comparison is made between the sheep and 
lamb kill at Midland Junction abattoir (G7) and the 
sheep and lamb kill available at the Geraldton meatworks 
(G8). For example in 1972/73 at Midland Junction lambs 
were 28 per cent of the total and no goats were killed. In 
1985/86 at Geraldton lambs constituted only five per 
cent of the total kill and goats approximately the same 
amount. It was common ground that lambs and goats 
generally attract less penalties than sheep and on that 
indication alone there would be reason to conclude that a 
change in the nature of the kill had taken place. The 
information in those exhibits was not expressly referred 
to when an increase on account of changes in the general 
structure of the kill was assessed at one per cent, but it 
was part of the information which was before the 
Commission. 

In our opinion there is no justification for this Bench 
to interfere with the finding that general penalties had 
increased by one per cent, and the discretion to award an 
increase of two per cent to the average penalty on 
account of the incidence of mulesing is in accordance 
with a reasonable adjudication of the material that was 
available. The nature of the Commission's task was 
considerable and has to be appreciated, it was not able to 
analyse and compare statistical data but had to consider 
a wide range of evidence and material in order to try and 
measure the difficulties for slaughtermen resulting from 
the various factors. The lengthy reasons for decision give 
some indication of the balanced approach which the 
Commission followed. 

The fairly complicated problems associated with 
mulesing were considered from a variety of sources, for 
example from a Literature Review of Surgical and 
Chemical Methods of Sheep Blowfly Control by S.G. 
Gherardi, Technical Bulletin No. 39 published May 1978 
by the Department of Agriculture of Western Australia. 
Mr I I.E. Pels who is a Research Officer with the West 

Australian Department of Agriculture gave expert 
evidence in relation to the history and nature of blowfly 
control by means of the mulesing process. He was able to 
demonstrate convincingly that mulesing does cause 
difficulties to slaughtermen although techniques have 
been adapted to adjust to the difficulties. In addition the 
Commission heard evidence from slaughtermen and 
from officials of the company and it conducted a detailed 
inspection of killing processes at the Narngulu abattoir. 

Put shortly it was explained that mulesing comprises 
the cutting away of the excess folds of skin near the vulva 
of a sheep for the purpose of preventing or reducing the 
incidence of blowfly strike and infestation. The process 
has undergone a number of variations since it was 
introduced in the 1930's. Since the late 1940's there has 
been a shift to "radical" mulesing which involved the 
removal of a good deal more skin than was removed in 
the original operation. This radical form of mulesing 
further gave way to a more modified form. The position 
generally appears to be that when the penalty rate of 7.5 
per cent was struck at Midland Junction the incidence of 
mulesing ranged between 36 per cent and 50 per cent of 
all sheep and by the time the matter was before the 
Commission the evidence indicated that in excess of 80 
per cent of sheep are mulesed and the nature of the 
operation, though modified in comparison with earlier, 
more radical methods, has resulted in more 
objectionably mulesed sheep then was the case when the 
base rate of penalty was fixed. The mulesing process 
causes tissue damage with resulting toughening of fibre 
and it is made more difficult for slaughtermen to draw 
the skin from the carcass of an animal. 

As to this, see the discussion of the method of 
mulesing and its development in the reasons for decision 
of Gregor C., particularly at pages 9 to 11. At page 10 
there is a reference to an observation in the paper by S.G. 
Gherardi (page 7) in the following terms: 

. . . mulesing wounds that penetrated the muscle 
probably caused some rejections and severe 
difficulty at skinning. 

It is a matter of general agreement that mulesing 
causes difficulty in skinning and the essential question is 
one of degree. The difficulty in skinning objectionably 
mulesed sheep has been exacerbated by their condition at 
the end of the season and although less stock derive from 
the drier pastoral areas around Geraldton and the 
Murchison, they do represent over the season, a 
significant added source of difficulty for slaughtermen. 
The Commission reached the conclusion that the growth 
and incidence in the nature of mulesing has been of such 
significance as to warrant an increase in penalty after 
taking into account improvements in skinning methods 
with the use of innovations and aids such as "the 
saddle". It was found on balance that the facts 
supported the Union's complaint that there had been an 
increase in difficulties associated with skinning mulesed 
sheep and contrary to the grounds of appeal that finding 
in our view was reasonably open on the material before 
the Commission. We are of opinion that there is no 
justification to alter the Commission's assessment as to 
what is a just and equitable measure of penalties in the 
circumstances and we would dismiss the appeal. 
Order accordingly. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 797 of 1986. 

Between Metro Meat Ltd (Geraldton Division), Appel- 
lant and West Australian Branch, Australasian 
Meat Industry Employees Union, Industrial Union 
of Workers, Perth, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.L. Fielding. 

Order, 
THIS matter having come on for hearing before the Full 
Bench on the 10th day of September 1986 and having 
heard Mr R.A. Heaperman on behalf of the appellant 
and Mr J. Gerritsen on behalf of the respondent and the 
Full Bench having reserved judgment on the matter and 
judgment being delivered on the 10th day of October 
1986 wherein the Full Bench unanimously dismissed the 
appeal and gave reasons therefor, it is this day, the 10th 
day of October 1986 ordered that the appeal be 
dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 15 of 1983. 

Between the Metropolitan Water Authority, Appellant 
and the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch and Others, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner S.A. Kennedy. 

The 19th day of August 1986. 

Mr N.R. Whitehead on behalf of the appellant. 
Mr A.R. Beech on behalf of the respondents. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: We have before us an appeal in 
which the Metropolitan Water Authority is the appellant 
and the Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, WA 
Branch, is the respondent. The appeal was instituted on 
10 January 1983 against a decision handed down by Mr 
Commissioner Halliwell (as he then was) that decision 
being given on 21 December 1982 in matter No. 695 of 
1982. The order giving effect to the decision was made on 
21 December 1982 and varied the Government Water 
Supply, Sewerage and Drainage Employees Award No. 2 
of 1980 in terms which are set out in the schedule to the 
order and which in substance deletes a former provision 
and inserts a new provision, being subclause (1) of Clause 
24 dealing with long service leave conditions. Without 
referring to the terms, it provided for periods of entitle- 
ment of 10, 10 and seven years. 

Subsequently by a General Order pursuant to the 
Industrial Relations Act 1979 there came into force the 
Long Service Leave Conditions relating to State Govern- 
ment Wages Employees, the terms of which order are 
reported at 66 WAIG 319. The effect of that order in 
relation to the decision appealed from is that the periods 

of entitlement were changed to 10, seven and seven years. 
That is the material alteration to the award as it operated 
pursuant to the Commission's order in matter No. 695 of 
1982. In other words, the subsequent General Order has 
overtaken that event. 

The appellant has come before us and has chosen not 
to elicit evidence in the matter, but it has made 
submissions indicating what I have outlined. The 
respondents agree that the appropriate course is for the 
appeal to be upheld and the order quashed. We also 
agree. For those reasons, albeit without entering upon 
any question of the merits of the appeal as such, we think 
it expedient and propose that the appeal be upheld and 
that the order made on 21 December 1982 in matter No. 
695 of 1982 be quashed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 15 of 1983. 

Between the Metropolitan Water Authority, Appellant 
and the Federated MisceUaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch and Others, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner S.A. Kennedy. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 19th day of August 1986 and having heard 
Mr N.R. Whitehead on behalf of the appellant and Mr 
A.R. Beech on behalf of the respondents and the Full 
Bench having found that, with the concurrence of the 
parties, it was expedient to uphold the appeal, it is this 
day, the 19th day of August 1986 ordered that:— 

1. The appeal be upheld; and 
2. The decision of the Commission given on the 

21st day of December 1982 in matter No. 695 of 
1982 be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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FULL BENCH — 
Unions — application for 

alteration of rules — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 42 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Australian 
Collieries' Staff Association, West Australian 
Branch, Union of Workers, Collie for alteration of 
rule 3.—Constitution of the registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

The 20th day of June 1986. 

Mr D.H. Schapper (of Counsel) on behalf of the 
applicant. 

Mr S.J. Kenner intervening on behalf of Western 
Collieries Limited and Griffin Coal Mining Company 
Limited. 

Mr D.R. Mansfield objecting on behalf of the 
Association of Professional Engineers, Australia. 

Mr J.A. Smith objecting on behalf of the Shop, 
Distributive and Allied Employees' Association of 
Western Australia. 

Reasons for Decision. 
. THE PRESIDENT: This is the unanimous decision of 

the Full Bench. By this application the Australian 
Collieries' Staff Association, West Australian Branch, 
Union of Workers, Collie seeks the authority of the Full 
Bench for registration of an alteration to its rules. The 
alteration seeks to add to rule 3.—Constitution the 
following classifications:— 

senior undermanagers, shift managers, senior 
maintenance foremen, maintenance planning co- 
ordinators, maintenance planning officers, 
apprentice master-parts co-ordinators, supply con- 
trollers, assistant sypply controllers, senior 
geologists, principal geologists, graduate geologists, 
professional engineers, graduate engineers, project 
officers, senior mine surveyors, surveyors, chief 
accountants, assistant accountants, drill foremen, 
environmental officers, training safety co- 
ordinators, occupational health/safety officers, 
ventilation officers, training officers/plant 
instructors, personal officers, laboratory super- 
visors, systems analysts, delta controllers, senior 
secretaries, assistant surveyors, technical assistants, 
laboratory assistants, industrial nurses, coal quality 
controllers, employee relations officers, typist 
receptionists, senior storemen. 

Western Collieries Limited and Griffin Coal Mining 
Company Limited intervened in the proceedings 
essentially for the purpose of lending support to the 
application. 

The application was opposed by two organisations of 
employees. The Shop, Distributive and Allied 
Employees' Association of Western Australia objected 
to that part of the application which related to "senior 
storemen" on the ground that an alteration so as to 
include that particular classification could result in 
overlapping of eligibility for membership between the 
applicant and the objector whereas the objector claimed 
that it is able adequately to represent the employees who 
are eligible to be its members and there is no need for 
alternative representation. In fact the applicant's rules 
already permit it to enrol "storemen" even though it is a 
classification which involves functions which fall within 
subrule (b) of the objectors rule 26.—Constitution. Not- 
withstanding the overlap it is evident that the applicant 
rather than the objector has industrial coverage of 

storemen in respect of the industry covered by the Coal 
Industry Tribunal. Notwithstanding that the alteration 
will in a sense result in a further overlap it appears to us 
that there is sufficient reason to permit coverage of a 
classification, senior storeman, that being descriptive of 
the senior member of collieries staff where three or more 
storemen are employed. 

The Association of Professional Engineers, Australia 
which is an organisation registered under the 
Conciliation and Arbitration Act 1904 has, subject to the 
terms of its constitution, coverage of persons employed 
or usually employed in or in connection with the industry 
of engineering. It objected to the application in so far as 
it seeks to permit the applicant union to enrol for 
membership "professional engineers" and "graduate 
engineers". It appears to us that such expressions are 
more apt to describe their callings than the classifications 
of such employees. The objector is bound by an award of 
the Australian Conciliation and Arbitration Commission 
and that award contains the following definitions:— 

"Professional engineering duties" shaU mean 
duties carried out by a person in any particular 
employment the adequate discharge of any portion 
of which duties requires qualifications of the 
employees as (or at least equal to those of) a 
graduate member of the Institution of Engineers, 
Australia. 

"Professional engineer" shall mean an adult male 
or female person qualified to carry out professional 
engineering duties as above defined. The term 
"Professional engineer" shall embrace and include 
"Qualified engineer" and "Experienced engineer" 
as hereinafter defined. 

"Graduate" shall mean a "Qualified engineer" 
who is the holder of a university degree (four or five 
years course) recognised by the Institution of 
Engineers, Australia, or is the holder of a degree, 
diploma . . . 

The award sets limited conditions of employment for 
engineers including those who are described as above. It 
is the eventual intention of the applicant to extend 
industrial coverage under the jurisdiction of the Coal 
Industry Tribunal to the employees presently described 
by their employers as professional engineers and 
graduate engineers. Evidence indicates that there are 
some four persons employed under one or other of those 
classifications and essentially the function of each is 
engineer in charge of the work he is required to do. On 
that basis it appears to us that such employees are eligible 
for membership since the constitutional rule already 
provides for engineers in charge, other specific engineer- 
ing positions and "engineers". With respect to the sub- 
missions of the objector we are of the opinion that the 
application should be granted in a form which omits 
reference to "professional engineers" and "graduate 
engineers" so as to avoid unjustifiable and unnecessary 
duplication and confusion. 

The applicant has complied with the requirements of 
the Act and regulations and subject to deletion of 
"professional engineers" and "graduate engineers" and 
subject to the formal expression of the alteration by 
reference to classifications in the plural and commas we 
are satisfied that we should grant the application and 
authorise registration. 

Minutes of the proposed order will now issue. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 42 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Australian 
Collieries' Staff Association, West Australian 
Branch, Union of Workers, Collie for alteration of 
rule 3.—Constitution of the registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

Order, 
THIS MATTER having come on for hearing before the 
Full Bench on the 3rd day of June 1986 and having heard 
Mr D.H. Schapper (of Counsel) on behalf of the appli- 
cant; Mr S.J. Kenner intervening on behalf of Western 
Collieries Limited and Griffin Coal Mining Company 
Limited; Mr D.R. Mansfield objecting on behalf of the 
Association of Professional Engineers, Australia and Mr 
J.A. Smith objecting on behalf of the Shop, Distributive 
and Allied Employees' Association of Western Australia 
and the Full Bench having reserved judgment on the 
matter and judgment being delivered on the 20th day of 
June 1986 wherein the Full Bench unanimously found 
that the application should be allowed but in an amended 
form, it is this day, the 20th day of June 1986 ordered 
that the Registrar register an alteration to the rules of the 
applicant in the terms of the following schedule. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

Schedule. 
Rule 3.—Constitution: Add to this rule the following 

classifications:— 
senior undermanagers, shift managers, senior 

maintenance foremen, maintenance planning co- 
ordinators, maintenance planning officers, 
apprentice master-parts co-ordinators, supply con- 
trollers, assistant sypply controllers, senior 
geologists, principal geologists, graduate geologists, 
project officers, senior mine surveyors, surveyors, 
chief accountants, assistant accountants, drill 
foremen, environmental officers, training safety co- 
ordinators, occupational health/safety officers, 
ventilation officers, training officers/plant 
instructors, personal officers, laboratory super- 
visors, systems analysts, delta controllers, senior 
secretaries, assistant surveyors, technical assistants, 
laboratory assistants, industrial nurses, coal quality 
controllers, employee relations officers, typist 
receptionists, senior storemen. 

No. 42 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by "The Australian 
Collieries' Staff Association, West Australian 
Branch, Union of Workers, Collie" for alteration 
of rule 3.—Constitution. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 3.—Constitution of 
the registered rules of the applicant organisation, in 
terms of the schedule to order No. 42 of 1986 given on the 
20th day of June 1986. 

Dated at Perth this 20th day of June 1986. 

T. POPE, 
Deputy Registrar. 

No. 1074 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Federated 
Clerks' Union of Australia Industrial Union of 
Workers, WA Branch for alteration of its rules. 

Decision. 
HAVING read the application, and less than five per 
cent of members having objected, after consulting with 
the President, and upon being satisfied that the require- 
ments of the abovementioned Act and the regulations 
made thereunder have been complied with, I have this 
day registered an alteration to rule 24 of the registered 
rules of the applicant union in the termsof the 
application as filed on 17 October 1986. 

Dated at Perth this 31st day of October 1986. 

(Sgd.) T. POPE, 
Deputy Registrar. 

No. 591 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of "The Master Plumbers' and 
Mechanical Services Association of Western 
Australia". 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day substituted a new set of rules of the 
applicant union in the terms of the application as filed on 
1 July 1986. 

Dated at Perth this 26th day of August 1986. 

T. POPE, 
Deputy Registrar. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 591 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Master 
Plumbers' and Mechanical Services Association of 
Western Australia (Union of Employers) for the 
substitution of a new set of rules for the registered 
rules including an alteration to the eligibility for 
membership rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner S.A. Kennedy. 

The 26th day of August 1986. 

Mr A.T. Walters on behalf of the applicant. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an application by the Master 
Plumbers' and Mechanical Services Association of 
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Western Australia (Union of Employers). The applica- 
tion is made pursuant to section 62 of the Act because it 
seeks amendment to the provisions of the rules which 
affect the eligibility for membership. Pursuant to section 
62 the applicant is required to comply with the provisions 
of section 55 and the formalities required in respect of an 
application for variation under that section and under 
the regulations have been satisfactorily complied with. 

It is a fit and proper matter, in our opinion, to 
authorise the Registrar to effect the required change. It is 
proposed that the Full Bench so authorise. There will be 
an order to that effect. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 591 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Master 
Plumbers' and Mechanical Services Association of 
Western Australia (Union of Employers) for the 
substitution of a new set of rules for the registered 
rules including an alteration to the eligibility for 
membership rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner S.A. Kennedy. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 26th day of August 1986 and having heard 
Mr A.T. Walters on behalf of the applicant, there being 
no party desiring to be heard in opposition thereto, and 
the Full Bench having considered and approved the 
application as it relates to the eligibility for membership 
rules, it is this day, the 26th day of August 1986 ordered 
that the Registrar, at the time of substituting the new set 
of rules for the registered rules, register rule 3.— 
Constitution, rule 4.— Scope and Extent of the Plumbing 
and Mechanical Services Industry and subrules 6.1 to 6.8 
of rule 6.—Membership in the terms of the application as 
filed on the 1st day of July 1986. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 591 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Master 
Plumbers' and Mechanical Services Association of 
Western Australia (Union of Employers) for the 
substitution of a new set of rules for the registered 
rules including an alteration to the eligibility for 
membership rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner S.A. Kennedy. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 26th day of August 1986 and having heard 
Mr A.T. Walters on behalf of the applicant, there being 
no party desiring to be heard in opposition thereto, and 
the FuU Bench having considered and approved the 
application as it relates to the eligibility for membership 
rules, it is this day, the 26th day of August 1986 ordered 
that the Registrar, at the time of substituting the new set 
of rules for the registered rules, register rule 3.—Con- 
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stitution, rule 4.—Scope and Extent of the Plumbing and 
Mechanical Services Industry and subrules 6.1 to 6.8 of 
rule 6.—Membership in the terms of the application as 
filed on the 1st day of July 1986. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

No. 591 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by "The Master 
Plumbers' and Mechanical Services Association of 
Western Australia" for alteration of rule 3.— 
Constitution , rule 4.—Scope and Extent of the 
Industry, rule 6.—Membership. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 3, rule 4 and rule 6 of 
the registered rules of the applicant organisations, in 
terms of the order as given on the 26th day of August 
1986. 

Dated at Perth this 26th day of August 1986. 

T. POPE, 
Deputy Registrar. 

COMMISSION 
IN COURT SESSION — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 
Nos. 34 and 35 of 1983 and No. 1056 of 1982. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Applicants 
and Anchorage Butchers Pty Limited and Others, 
Respondents. 

Before Mr Senior Commissioner G.G. Halliwell, 
Mr Commissioner O.K. Salmon, 

and Mr Commissioner W.S. Coleman. 
The 30th day of June 1986. 

Mr D.W. Skipworth on behalf of the Applicants. 
Mr L. Girdlestone on behalf of the Respondents. 

Reasons for Decision. 
THIS is the unanimous decision of the Commission in 
Court Session. These matters concern three awards and 
they are referred to the Commission in Court Session by 
the Chief Commissioner from an anomalies conference 
pursuant to Clause 6 of the Wage Fixing Principles. 

The awards concerned are the Air Conditioning and 
Refrigeration Industry (Construction and Servicing) 
Award No. 10 of 1979, the Metal Trades (General) 
Award No. 13 of 1965 and the Thermal Insulations 
Contracting Industry Award No. 34 of 1983. The point 
at issue concerns the rates of wages to be paid to 
employees employed on work which might be con- 
veniently termed small construction work — a term 
which includes some service work and workshop work in 
the "Air Conditioning Award" and the "Thermal 
Insulation Award" respectively. 
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The three awards were amended early this year follow- 
ing an anomalies conference at which it was agreed that 
rates previously applicable only to employees engaged on 
large industrial construction sites should be extended to 
all employees engaged on construction work other than 
small construction work (66 WAIG 365, 399 and 418). 

It is obvious that an agreement was reached at the 
anomalies conference, but each of the advocates 
appearing before the Commission in Court Session was 
of different mind on the nature and extent of this 
agreement. 

The union's advocate contends that it was common 
ground at the anomalies conference that rates prescribed 
in Column B in each award are determined by reference 
to the average of rates for other than large industrial 
construction applying in Queensland, South Australia 
and New South Wales. According to the union's view, 
Column B rates adjusted according to average rates in 
these States should now be fixed at the level of rates in 
Column A. However, the union explained that in order 
to facilitate an interim order it was agreed that employees 
who previously qualified pursuant to Column B, 
excepting those employees employed on small construc- 
tion work, should now qualify for payment pursuant to 
Column A. If the union's view is accepted there is 
necessarily a valid claim to be pursued on behalf of 
employees on small construction work. 

We mention that the union does not wish the 
Commission to determine the issue of large construction 
rates on this occasion, as that is an issue currently under 
discussion. 

The respondents' advocate rejects the union's 
comparative argument and says that no agreement along 
these lines was reached at the anomalies conference. 
Furthermore, he explains that he attended the conference 
on behalf of the respondents and that he merely agreed 
that employees then employed on construction work and 
qualifying for pay rates pursuant to Column B, excepting 
those employed on small construction work, were per- 
forming work comparable to that done by employees 
paid pursuant to Column A. Therefore, it was agreed 
that all construction employees, excepting small 
construction employees, should now be paid pursuant to 
Column A. 

Of course it will be understood that on the 
respondents' view of the anomalies conference no valid 
claims can be made by the union on behalf of employees 
employed on small construction work as a result of the 
agreement which led to the interim orders. 

The respondents also rely heavily on the Wage Fixing 
Principles in voicing their opposition to the union's 
claims now before us. They say that the union has done 
nothing to show how we could grant the claim without 
violating these principles. 

We emphasise that while the principles remain 
important they amount to part of the substantial merit of 
the issues to be considered and not something that would 
cause us to abandon the mandate prescribed in section 26 
of the Industrial Relations Act (see Industrial Appeals 
Court in Re Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and State 
Energy Commission 59 WAIG 494). Moreover, we 
distinguish between the anomaly or inequity which gave 
rise to the interim orders of the Chief Commissioner and 
the anomaly or inequity which is the subject of our 
enquiry. We accept that, irrespective of the nature and 
extent of the agreement at the anomalies conference and 
the basis on which rates in each of the instant awards 
have been determined in the past, the simple facts are 
that rates for some employees, apparently a majority, 
have been substantially increased. Therefore, we must 
first decide on the information we have whether it is more 
probable than not that an injustice has resulted to 
employees employed on small construction work because 
of the agreement that was reached. 

In this context we are unable to accept that the 
respondents would reach agreement with the union, 
resulting in substantial wage increases for some 

employees, without realising that expectations would be 
raised among remaining employees. 

Our views of the respondents' position are based on 
the submissions of both advocates. The advocate for the 
union named one thermal insulation company which he 
knew to be paying its workshop employees Column A 
rates and this statement was not challenged. 

The advocate for the respondent did not urge us to 
dismiss the union's claim but suggested it be adjourned 
for consideration with other issues. 

We are untroubled in concluding that there is an 
injustice to the employees concerned; the question to be 
decided now is whether the injustice calls for allowing 
them Column A rates of pay. 

Whatever was the basis of fixing rates for the three 
awards in the past, and we note that it has been a varied 
process, we think we should determine the issue afresh 
for employees employed on small construction work. 

The union's exhibit No. 4 shows the detail involved in 
its comparative argument based on rates in the three 
States already mentioned. The words in parenthesis have 
been added: 

Other than Large Industrial Construction 
Comparison of Rates With Other States. 

December 1986. 
Qld 396.30 
SA 379.10 
NSW 415.05 
average 396.81 
less WA fares 32.50 
less WA tools 7.90 
less WA const allow 13.20 (Allowance 

prescribed 
for small 
construction 
work) 

343.21 
less WA Base Rate 271.20 
new Column "B" Special 
Payment 72.01 
say 71.30 (Rate 

pursuant to 
Column A) 

or Comparative Rate 342.50 
No challenge was made against this exhibit and we 

accept the information as accurate. The figure arrived at 
is exclusive of fares, tool allowance and the least 
construction allowance prescribed in each local award. 
Bearing in mind that the respondents in the case before 
us have said that all construction other than small 
construction work should be paid for at the higher rate, 
an event of some significance in the context of 
determining rates overall, we believe it is a fair and 
reasonable arrangement that the three States averaging 
concept be applied to determine the local rates. 

In reaching this conclusion we considered the 
influence it may have in negotiations between the parties 
concerning rates for large industrial construction work. 

We consider that even if we did nothing about the 
union's claim in these proceedings the position in the 
other States will not disappear and it is most likely that it 
will figure largely in any negotiations in Western 
Australia. 

Having considered all of the material before us we are 
of the opinion that we should allow the union's claims. 

The applicant is directed to prepare draft schedules 
which upon receipt will issue as draft minutes which the 
parties may speak to upon request within seven days of 
the date thereof. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1056 (B) of 1982. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Claimants 
and Anchorage Butchers Pty Ltd and Others, 
Respondents. 

Interim Order. 
HAVING heard Mr D. Skipworth on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Mr L. Girdlestone on behalf of 
the respondents, the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Metal Trades (General) Award No. 13 of 
1965 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the first pay period commencing on or after 15 
July 1986. 

Dated at Perth this 4th day of August 1986. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L. S. 1 Senior Commissioner. 

Schedule. 
Part II — Construction Work. Clause 10.—Wages: 

Delete this clause and insert in lieu:— 
10.—Wages. 

(1) (a) Subject to Clause 5.—Special Rates and 
Provisions of this Part of the award, the ordinary 
weekly rate of wage shall be as set out hereunder and 
shall be inclusive of all special rates and allowances 
and be paid as an "all purpose" rate. 

(b) The ordinary weekly wage of a worker (other 
than an apprentice) shall consist of the base rate and 
the special payment as set out in subclause (2) of this 
clause. 

Classification: Base Special 
Rate $ Payment 

$ 
(■) Instrumentation and Controls 

Tradesman   332.90 87.50 
(ii) Instrument Tradesman — 

Complex Systems  299.00 77.30 
(iii) Instrument Tradesman  293.10 72.90 
(iv) Scientific Instrument Maker  293.10 72.90 
(v) Welder — Special Class  285.10 72.90 
(vi) Welder  277.40 72.90 
(vii) Electrician •— Special Class  299.00 77.30 
(viii) Electrical Fitter  277.40 72.90 
(it) Electrical Installer  277.40 72.90 
(X) Boilermaker  277.40 72.90 
(xi) Tradesman, the greater part of 

whose time is occupied in marking 
off and/or template making  281.20 72.90 

(xii) Tradesman   277.40 72.90 
(xiii) Pipe Fitter  277.40 72.90 
(xiv) Fitter — Refrigeration  277.40 72.90 
(xv) Fitter — Window Frame  277.40 72.90 
(xvi) Motor Mechanic  277.40 72.90 
(xvii) Machinist — Engineering: 

First Class  277.40 72.90 
Second Class  249.50 60.90 

(xviii) Certificated Rigger or 
Scaffolder   266.40 62.70 

(xix) Rigger or Scaffolder — Other  256.30 61.60 
(XX) Tool and Material Storeman  245.60 59.90 
(xxi) Tradesman's Assistant  234.00 58.60 
(xxii) Trademan's Assistant, who from 

time to time uses a grinding 
machine  235.50 59.90 

(xxiii) Lagger — 57.80 1st six months' experience  234.00 
2nd and 3rd six months' 
experience   235.50 59.50 
4th and 5th six months' 
experience   239.20 59.70 
Thereafter   240.70 60.70 

(xxiv) Grinder using portable machine.... 239.20 59.80 
(xxv) Crane Attendant and Dogman  256.30 61.60 
(xxvi) Labourer  221.80 56.50 

(b) A Certificated Rigger, other than a Leading 
Hand, who in compliance with the provisons of the 
regulations made pursuant to the Construction 
Safety Act 1972, is responsible for the supervision of 
other workers shall be deemed to be a Leading Hand 
and be paid the additional rate prescribed for a 
leading hand placed in charge of not less than three 
and not more than 10 other workers. 

(3) The ordinary weekly wage of an apprentice 
shall be calculated by applying the percentage 
applicable to him under subclause (4) of Clause 
32.—Wages in Part I — General of this award to the 
rate prescribed for a "Tradesman" in subclause (2) 
of this clause for the construction work upon which 
he is engaged. 

(4) Construction Allowances: 
(a) In addition to the appropriate rates of pay 

prescribed in this clause, a worker shall be 
paid — 

(i) $25.30 per week if he is engaged on 
the construction of a large 
industrial undertaking or any large 
civil engineering project. 

(ii) $22.80 per week if he is engaged on 
a multi-storey building, but only 
until the exterior walls have been 
erected and the windows completed 
and a lift made available to carry 
the worker between the ground 
floor and the floor upon which he is 
required to work. A multi-storey 
building is a building which, when 
completed, will consist of at least 
five storeys. 

(hi) $13.50 per week if he is engaged 
otherwise on construction work 
falling within the definition of 
construction work in Clause 5.— 
Definitions of Part I — General of 
this award. 

(b) Any dispute as to which of the aforesaid 
allowances apply to particular work shall 
be determined by the Board of Reference. 

(5) Leading Hands: In addition to the appro- 
priate total wage prescribed in this clause a leading 
hand shall be paid — 

$ 
(a) If placed in charge of not less 

than three and not more than 
10 other workers  14.20 

(b) If placed in charge of more 
than 10 and not more than 20 
other workers  21.80 

(c) If placed in charge of more 
than 20 other workers  28.10 

(6) (a) Where an employer does not provide a 
tradesman or an apprentice with the tools ordinarily 
required by that tradesman or apprentice in the 
performance of his work as a tradesman or as an 
apprentice, the employer shall pay a tool allowance 
of — 

(i) $8.10 per week to such tradesman; or 
(ii) in the case of an apprentice a percentage' of 

$8.10, being the percentage referred to in 
subclause (4) of Clause 32.—Wages in Part 
I — General of this award, 

for the purpose of such tradesman or apprentice 
supplying and maintaining tools ordinarily required 
in the performance of his work as a tradesman or as 
an apprentice. 

(b) Any tool allowance paid pursuant to para- 
graph (a) of this subclause shall be included in, and 
form part of, the ordinary weekly wage prescribed 
in this clause. 
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(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary power tools, 
special purpose tools and precision measuring 
instruments. 

(d) A tradesman or an apprentice shall replace or 
pay for any tools supplied by his employer, if lost 
through his negligence. 

(7) A casual worker shall be paid 20 per cent of 
the ordinary rate in addition to the ordinary rate for 
the calling in which he is employed. 

(8) Minimum Wage: Notwithstanding the 
provisions of this award, no employee (including an 
apprentice), 21 years of age or over, shall be paid 
less than S206.90 per week as his ordinary rate of 
pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of 
pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to 
the award rate) is not less than $206.90. 

Where the said minimum rate of pay is applicable, 
the same rate shall be payable on holidays, during 
annual leave, sick leave, long service leave and any 
other leave prescribed by this award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay, it shall be calculated upon the rate 
prescribed in this award for the classification in 
which the worker is employed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 34 (B) of 1983. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and Austral 
Insulation Pty Limited, Respondent. 

Interim Order. 
HAVING heard Mr D. Skipworth on behalf of the appli- 
cant and Mr L. Girdlestone on behalf of the respondent, 
the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Thermal Insulation Contracting 
Industry Award No. 1 of 1978 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
15th day of July 1986. 

Dated at Perth this 4th day of August 1986. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 6.—Wages: Delete this clause and insert in 

lieu:— 
6.—Wages. 

(1) (a) Subject to Clause 7.—Special Rates and 
Provisions of this Award, the ordinary weekly rate 
of wage shall be as set out hereunder inclusive of all 
special rates and allowances and be paid as an ' 'all 
purpose" rate. 

(b) The ordinary weekly wage of a worker (other 
than an apprentice) shall consist of the base rate and 
the special payment as set out in subclause (2) of this 
clause. 

(2) (a) Classification Base Special 
Rate Payment 

$ $ 
(i) Sheetmetal Worker — 

First Class 277.40 72.90 
(ii) Sheetmetal Worker — 

Second Class 249.50 60.90 
(iii) Lagger — 

1st six months' 
experience 234.00 57.80 
2nd and 3rd six 
months' experience 235.50 59.50 
4th and 5th six 
months' experience 239.20 59.70 
Thereafter 240.70 60.70 

(b) The increase prescribed by paragraph (a) 
hereof shall be the only wage increase to apply to 
this award during the currency of Clause 33.—No 
Extra Claims of the Metal Trades (General) Award 
No. 13 of 1965 and shall be in lieu of decisions made 
in National and State Wage Cases. 

However, having regard to the spirit and intent of 
the "no extra claims" term of the Metal Trades 
(General) Award, the parties agree that if there is an 
unforeseen change of an extraordinary nature to the 
economic circumstances, such unforeseen change 
being so significant that employees covered by this 
award are seriously disadvantaged, the following 
procedure shall apply at State level:— 

(i) The Metal Trades Unions and the Con- 
federation of Western Australian Industry 
shall meet to discuss the matter. 

(ii) The course of action to be followed in the 
absence of agreement is that the matter 
shall be referred to the Western Australian 
Industrial Relations Commission for 
decision, which shall be accepted by the 
parties as ending the matter. 

Such a review or variation to the mid-term 
adjustment is to be sought at the State level and not 
sought or pursued at plant level. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 35 (B) of 1983. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and Direct 
Engineering Services Pty Limited and Others, 
Respondents. 

Interim Order. 
HAVING heard Mr D. Skipworth on behalf of the appli- 
cant and Mr L. Girdlestone on behalf of the respondents, 
the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders — 

That the Air Conditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979 be varied in accordance with the follow- 
ing Schedule and such variation shall have effect 
from the first pay period commencing on or after 15 
July 1986. 

Dated at Perth this 4th day of August 1986. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 
lause 29.—Wages: Delete this clause and insert in 

29.—Wages. 
(1) (a) Subject to Clause 16.—Special Rates and 

Provisions of this award, the ordinary weekly rate of 
wage shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be 
paid as an "all purpose" rate. 

(b) The ordinary weekly wage of a worker (other 
than an apprentice) shall consist of the base rate and 
the special payment as set out in subclause (2) of this 
clause. 

(2) (a) Classification: Base Special 
Rate Payment 

Instrument Fitter   293.10 72.90 
Welder — Special Class  285.10 72.90 
Welder  277.40 72.90 
Tradesman  277.40 72.90 
Refrigeration Fitter  277.40 72.90 
Boilermaker — Structural 

Steel Tradesman  277.40 72.90 
Sheetmetal Worker — 

First Class  277.40 72.90 
Second Class — 

1st six months' 
experience in industry . 234.(X) 58.60 
Thereafter   249.50 60.90 

Certificated Rigger or 
Scaffolder  266.40 62.70 

Rigger or Scaffolder — 
Other   256.30 61.60 

Tool and Material 
Storeman  245.60 59.90 

Tradesman's Assistant  234.(X) 58.60 
Tradesman's Assistant, who 

from time to time uses 
a grinding machine  235.50 59.90 

Lagger — 
1st six months'experience 234.(X) 57.80 
2nd and 3rd six months' 
experience  235.50 59.50 
4th and 5th six months' 
experience  239.20 59.70 
Thereafter   240.70 60.70 

(b) A Certificated Rigger, other than a Leading 
Hand, who in compliance with the provisions of the 
regulations made pursuant to the Construction 
Safety Act 1972, is responsible for the supervision of 
other workers shall be deemed to be a Leading Hand 
and be paid the additional rate prescribed for a 
leading hand placed in charge of not less than three 
and not more than 10 other workers. 

(3) Apprentices: 
(a) Males (wage per week expressed as a 

percentage of the "Tradesman's" rate) 
o/o 

Five Year Term — 
First Year 40 
Second Year 48 
Third Year 55 
Fourth Year 75 
Fifth Year 88 

Four Year Term — 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 

3 Vi Year Term — 
First Six Months 42 
Next Year 55 
Following Year 75 
Final Year 88 

Three Year Term — 
First Year 55 
Second Year 75 
Third Year 88 

(b) For the purpose of paragraph (a) of this 
subclause, "Tradesman's rate" means the 
base rate and the special payment pre- 
scribed in subclause (2) of this clause for 
the classification "Tradesman". 

(4) (a) In addition to the appropriate rates of pay 
prescribed in this clause, a worker shall be paid — 

(i) $25.30 per week if he is engaged on the 
construction of a large industrial under- 
taking or any large civil engineering 
project. 

(ii) $22.80 per week if he is engaged on a multi- 
storey building, but only until the exterior 
walls have been erected and the windows 
completed and a lift made available to 
carry the worker between the ground floor 
and the floor upon which he is required to 
work. A multi-storey building is a building 
which, when completed, will consist of at 
least five storeys. 

(iii) $13.50 per week if he is engaged otherwise 
on construction work falling within the 
definition of construction work in Clause 
5.—Definitions of this award. 

(b) Any dispute as to which of the aforesaid 
allowances apply to particular work shall be 
determined by the Board of Reference. 

(5) Leading Hands: In addition to the appro- 
priate total wage prescribed in this clause a leading 
hand shall be paid — 

$ 
(a) If placed in charge of not less 

than three and not more than 
10 other workers  14.20 

(b) If placed in charge of more 
than 10 and not more than 20 
other workers  21.80 

(c) If placed in charge of more 
than 20 other workers  28.10 

(6) Casual Workers: A casual worker shall be 
paid 20 per cent of the ordinary rate in addition to 
the ordinary wage for the calling in which he is 
employed. 

(7) The classification "Sheetmetal Worker — 
Second Class — First Six Months' Experience in 
Industry" shall only be applied to a worker who 
commences employment in the industry after 25 
July 1979. 

(8) (a) Where an employer does not provide a 
tradesman, second-class sheetmetal worker or an 
apprentice with the tools ordinarily required by that 
tradesman, second-class sheetmetal worker or 
apprentice in the performance of his work as a 
tradesman, second-class sheetmetal worker or as an 
apprentice, the employer shall pay a tool allowance 
of — 

(i) $8.10 per week to such tradesman or 
second-class sheetmetal worker; or 

(ii) in the case of an apprentice a percentage of 
$8.10, being the percentage which appears 
against his year of apprenticeship in sub- 
clause (3) hereof, 

for the purpose of such tradesman, second-class 
sheetmetal worker or apprentice supplying and 
maintaining tools ordinarily required in the per- 
formance of his work as a tradesman, second-class 
sheetmetal worker or as an apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this clause shall be included in, and 
form part of, the ordinary weekly wage prescribed 
in this clause. 
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(c) An employer shall provide for the use of 
tradesmen, second-class sheetmetal workers or 
apprentices all necessary power tools, special 
purpose tools and precision measuring instruments. 

(d) A tradesman, second-class sheetmetal worker 
or an apprentice shall replace or pay for any tools 
supplied by his employer, if lost through his 
negligence. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 261 of 1986 and 652 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of Proceedings under Division 3 of Part 
II of the said Act. 

Before the Commission in Court Session. 
Mr Chief Commissioner B.J. Collier, 

Mr Senior Commissioner G.G. Halliwell, 
and Mr Commissioner G.J. Martin. 

The 11th day of August 1986. 

Mr G.D. McKenzie on behalf of Greenbushes 
Limited. 

Mr C.E. Butcher on behalf of the Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers. 

Mr D.W. Skip worth on behalf of the Trades and 
Labor Council of Western Australia; Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth. 

Reasons for Decision. 
THE CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

On 9 July 1986 the Commission delivered its judgment 
in the State Wage Case and essentially adopted the deter- 
mination and Wage Fixing Principles of the Australian 
Conciliation and Arbitration Commission in its June 
1986 National Wage Case decision (Print 03600). 

A new Principle 12 — Economic Incapacity gave the 
opportunity for any respondent or group of respondents 
to an award to apply for the reduction and/or postpone- 
ment of the application of a national wage increase on 
the ground of very serious or extreme economic adversity 
and Greenbushes Limited has sought relief from the 2.3 
per cent wage increase under this Principle. 

We do not propose to expand upon the problem being 
confronted by this Company principally as the result of 
depressed prices on the world markets for tantalite and 
tin. In December 1985, the Commission in Court Session 
considered a similar application for relief from the 3.8 
per cent National Wage Increase and in refusing that 
application the trading difficulties which beset the 
Company were set out in the Reasons for Decision which 
issued (66 WAIG p. 135). We consider that the economic 
position of the Company is only marginally different 
from when the matter was before us last year and its 
financial position is not such as to meet the criteria for 
relief envisaged under this Principle. 

The application is refused and the Tin Mining Award 
No. 14 of 1971 will be added to the Schedule which 
attached to Order No. 261 of 1986 which issued on 23 
July 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 261 of 1986 and 652 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of Proceedings under Division 3 of Part 
II of the said Act. 

Order. 
HAVING heard Mr G.D. McKenzie on behalf of 
Greenbushes Limited; Mr C.E. Butcher on behalf of the 
Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and Mr D.W. Skipworth on 
behalf of the Trades and Labor Council of Western 
Austgralia; Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, the Commission in 
Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

(1) That Order No. 261 of 1986 made on the 23rd 
day of July 1986 be varied by adding to the Schedule 
attached thereto the Tin Mining Award No. 14 of 
1971. 

(2) That this Order has effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1986. 

Dated at Perth this 11th day of August 1986. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 141 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
the Electrical Contractors' Association of Western 
Australia (Union of Employers) and Others, 
Respondents. 

Before the Commission in Court Session. 
Mr Senior Commissioner G.G. Halliwell, 

Mr Commissioner J.F. Gregor, 
and Mr Commissioner W.S. Coleman. 

The 18th day of April 1986. 

Mr L.J. Benfell on behalf of the Applicant. 
Mr G. Hindley on behalf of respondents for whom 

warrants were lodged and also the Federation of 
Electrical Contractors. 

Mr L. Girdlestone on behalf of Electrical Contractors' 
Association of Western Australia (Union of Employers) 
and for respondents who are members of the Confedera- 
tion of Western Australian Industry (Inc) and with him 
Mr E.M. Ferguson on behalf of the Electrical Con- 
tractors' Association of Western Australia (Union of 
Employers). 

Reasons for Decision. 
THIS is the unanimous decision of the Commission in 
Court Session: this is an application to vary the Electrical 
Contracting Industry Award No. R22 of 1978 (ECI 
Award) by the addition of a new Clause 34.—Inclement 
Weather. 

The proposed new clause is modelled upon like 
provisions contained in the Federal National Building 
Trades Construction Award, but would have application 
only to those employees whom, under the State Electrical 
Contracting Industry Award, receive a construction 
allowance for work on a construction site. 

Further, there is the addition of a Clause 9 titled 
Additional Extremes of Heat Procedures, which reflects 
an agreement reached in February 1986 between the 
Master Builders Association of Western Australia and 
other employer organisations and the Building Trades 
Association (of Unions). The major thrust of these pro- 
visions is that when the ambient temperature reaches 
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37.5 degrees Celsius or more, as measured by the Perth 
Bureau of Meteorology, if the temperature remains at 
37.5 degrees Celsius for two consecutive half hourly 
readings, employees go home but receive payment up to a 
maximum of 32 hours in any four week period. 

The bases of the application are best stated in Mr 
Benfell's words:— 

The application has two main rationales. The first 
is to avert extremely uncomfortable and debilitat- 
ing, potentially dangerous situations, where 
electrical employees are forced to work in extremes 
of heat and sometimes in wet conditions and yet the 
people they work alongside in the building trades are 
not expected to work under those same conditions. 
In fact, they are allowed to go home on paid time. 
Those cases are quite rare in terms of a year but we 
can get some details about the later. 

The second main thrust of the argument is that we 
seek parity with the building trades. It has given rise 
to a lot of disputation and will give rise to a lot more 
disputation when you have a small group of the 
workforce forced to remain on site while the vast 
majority of the workforce is allowed to leave the site 
on paid time. 

I begin with this exhibit to show the Commission 
that there is a substantial proportion of the 
employees under the contracting award who are 
currently paid inclement weather on exactly the 
same terms and conditions as the building trades 
employees are paid. You will note that they include 
the main buildings currently being constructed — 
Observation City, Forrest Plaza, the R&I Palace, 
London House, Langley Hotel and, of course, the 
casino. 

We provide this exhibit to show that at least some 
of the major builders have agreed that inclement 
weather should be provided to electrical trades as 
much as to the building trades and that it creates a 
rather unfortunate and unfair situation where an 
electrical installer working on one job in the Terrace 
when it gets to 37.8 degrees in the afternoon over 
two consecutive half hour periods is entitled to go 
home on paid time and yet another electrical 
installer employed under the same award working in 
the next building, if it happens to be built by another 
builder, is expected to stay and work in the sun and 
the heat and suffer the consequences of that. 

So that the Commission is fully aware of the 
problem the claim hopes to solve, at the moment we 
have a situation where electrical employees on 
construction sites, if it does rain and they are unable 
to work in the rain, sit in the shed, smoko room or 
whatever it is called. They sit there on paid time for 
as long as the inclement weather prevails. They work 
alongside and very closely with the vast majority of 
other employees on the building site who are 
employed under the building trades awards and yet 
the building trades people are entitled to leave the 
site under certain conditions on paid time. 

It also applies when the weather becomes 
extremely hot. The building trades employees are 
entitled to go home. They constitute the vast 
majority and yet a small minority are obliged to stay 
at work and work in the heat, 

and by way of evidence and exhibits the applicant sought 
to show that for health and safety reasons and 
comparative condition justice with building trades 
employees, within the defined area of the amended 
schedule, the application should be granted. 

The respondents totally opposed the claim and in 
summary form Mr Girdlestone's main points were: 

An examination of the Building Awards reveals 
that they are structured completely different from 
the instant award, whereby those awards have a 
daily contract of service as contrasted with the 
weekly contract of service under the Electrical 

Contracting Award — in addition the wage 
structure is substantially different — which includes 
a lost time allowance. 

These people do not stop in hot or wet weather. 
But what this claim is about is people being 
encouraged to develop circumstances, to focus on 
circumstances where they can stop work, go home 
and still be paid. Conceptually and morally that is 
wrong. 

The principle at stake — and we believe it is a 
fundamental principle — is no work, no pay. That is 
a principle which sits easily with reasonable men. 

Really this application is a piecemeal approach 
particularly when the claim ignores the basis upon 
which inclement weather has been included in the 
building awards which was to protect those on an 
hourly or daily contract of service from suffering 
loss of pay during times of bad weather. 

That situation does not prevail under weekly 
contract of service where wages are payable when 
men cannot be employed due to wet weather or for 
that matter, hot weather. 

If work is available under cover and in reasonable 
conditions an employee should not be entitled to 
expect to receive payment for time not worked. If 
workers have no work to do out of the rain then that 
is another matter and is something we accept. We 
accept that we have a responsibility to programme 
our work to ensure that reasonable work continues 
but at the moment under the award payment still 
applies. 

In the case of heat stress this problem becomes 
greatly magnified because heat stress is not a single 
agent, such as noise or a toxic substance but a 
composite of several factors, the most important 
ones being the four climatic factors — air 
temperature, mean radiant temperature, humidity 
and wind speed, the metabolic heat generated inside 
the body due to physical work, the level of 
acclimitisation to heat, other host factors and the 
clothing worn by the workers. These and other 
variables can occur in all possible combinations in a 
given heat exposure situation. 

By way of evidence and well prepared exhibits the 
above points and others were fully elaborated upon. 

At the outset it needs to be stressed that the application 
before the Commission in broad terms is confined to 
multi-storey building construction work within the city 
and defined metropolitan areas of Perth. 

We point out that the provisions sought in Clause 9 of 
the claim are not reflected in the Federal National 
Building Trades Construction Award nor in the counter- 
part Building Trades Construction Award of this 
Commission. Further, those provisions are the result of 
an unregistered agreement reached between the Master 
Builders Association of Western Australia, Australian 
Federation of Construction Contractors, Master 
Plumbers and Mechanical Services Association of 
Western Australia, Master Painters, Decorators and 
Signwriters Association of Western Australia and the 
Building Trades Association of Unions. The agreement 
reached has not been ratified by the Australian 
Conciliation and Arbitration Commission nor has it been 
ratified by this Commission. In the result the claimed 
provisions of Clause 9 only have application to the 
parties named above and are unique to the multi-storey 
building construction industry within the Perth and 
metropolitan areas. In these circumstances we do not 
consider that they form a proper basis upon which this 
Commission should place any weight in determining the 
merits of the claim. Additionally, the Electrical 
Contracting Industry Award 1979 (ECI Award) has a 
wage rate nexus with the Federal Electrical Contracting 
Industry Award 1980 (Print E4269) however the nexus is 
apparently confined to wages. 
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We note that the Federal Award was varied by consent 
by Commissioner Walker on 10 February 1986 (Print 
G1825) to incorporate a new Clause 26A.—Work in the 
Heat. 

We highlight the fact that the new Clause 26A does not 
define the expression "extremes of high temperatures" 
in any way which could support the claim for fixation of 
an ambient temperature of 37.5 degrees Celsius in the 
award now before us. 

The applicant further advised that a similar claim was 
before the South Australian Industrial Relations 
Commission but had not then been determined. 

Considerable material was placed before the Commis- 
sion by both parties on the affects of heat stress caused 
by working in hot weather, the temperatures at which it 
occurred and the health and safety of employees required 
to work in hot conditions. 

A careful analysis of all this material leads to the 
conclusion that the Wet Bulb Globe Temperature index 
is generally considered to be the more appropriate 
method of estimating heat stress on employees working 
in hot environments. Further, factors such as 
acclimatisation to hot weather, clothing worn and the 
nature of the work performed all have a bearing upon the 
likely occurrence of heat stress. In the result the 
Commission concludes that the simple prescription of an 
ambient temperature 37.5 degrees Celsius for the areas 
concerned, regardless of the other factors above 
mentioned, gains little support from the material placed 
before us. The only discernible justification for 37.5 
degrees Celsius appears to be convenience of measure- 
ment by an independent body viz the Perth Bureau of 
Meteorology and this was apparently done to provide a 
simple industrial solution to the problem of defining the 
phrase "extremes of hot weather" contained in the 
National Building Trades Construction Award and the 
State Building Trades Construction Award. 

We turn now to consider the nature of the contract of 
service in the Electrical Contracting Award No. R22 of 
1978 compared with that in the building industry awards. 

The essential difference is that the contract of service 
in the instant award is weekly and hence carries with it 
connotations of permanent employment which are not 
present in the daily contract of service arrangements 
within the building industry. An examination by us of the 
history of the contract of service in the building industry 
awards has crystallised this difference. 

Prior to a decision of the Court of Arbitration on 14 
January 1953 [application Nos. 61, 69 and 73 of 1951 and 
1, 4, 5, 10 and 11 of 1952 (33 WAIG 52)] the contract of 
service was hourly and there was a lost time allowance 
which in some amount compensated for inclement 
weather. However the amount was unquantifiable and 
workers in the building industry were for all intents and 
purposes not paid when they lost time through inclement 
weather. In fact it was open for employers to terminate 
the contract of service by giving an hour's notice on any 
day which inclement weather occurred and therefore face 
no liability for payment of wages. 

This situation was changed as a result of the Court of 
Arbitration decision previously cited (33 WAIG 52). The 
contract of service was extended to one day and con- 
currently a clause providing for payment for time lost up 
to eight hours per day for inclement weather was 
included in the awards. Obviously this was done to match 
the daily hire then granted and recognise the special 
casual structure of the building industry. It gave pro- 
tection to building workers which had previously been 
unavailable to them. The detail of inclement weather 
clauses has changed since but the principle and intent 
remains the same. 

No similar situation has ever existed for employees 
covered by the Electrical Contracting Industry Award 
nor did it exist in the predecessor awards as is evident 
from the 32 year history traced by Mr Girdlestone in his 
submissions. In short, electrical workers are protected by 
their 38-hour contract of service and the employer is not 

entitled to deduct payment for any time not worked due 
to inclement weather conditions. The reality is that 
building employees and employees under the Electrical 
Contracting Industry Award are paid during periods of 
inclement weather and the electrician is not thereby 
disadvantaged. The difference appears to be that the 
building employees in accordance with the inclement 
weather provisions in their awards, and in some circum- 
stances, leave the site and go home. To achieve the same 
entitlement seems to be one of the primary reasons for 
this application. This proposition is supported by the 
applicant on the grounds that its members are subject to 
ridicule when other employees leave building sites and 
they do not. There is little in this argument which we find 
compelling. Particularly when it is remembered that the 
inclement weather provisions now in the building 
industry awards had their genesis over 50 years ago when 
conditions on building sites were primitive to say the 
least. These conditions have been improved to a stage 
where building site amenities do not suffer in comparison 
with those enjoyed by factory employees and in some 
cases are superior. The achievement of these improve- 
ments stands to the credit of building industry unions, 
however it also casts doubt on the efficacy of the present 
inclement weather provisions in the building industry 
awards. It may well be that the applicant asks this 
Commission in Court Session to endorse an anachronism 
which should itself be subject to review. 

Additionally, another major difference between this 
award and the building industry awards is that it applies 
to both construction and service and maintenance 
including service and maintenance in the workshop. 
Considerable flexibility is available to employers to 
deploy their employees in a working environment which 
recognises varying inclement weather conditions as they 
occur from time to time. 

The evidence presented in these proceedings permits us 
to say that this does in fact occur in the electrical 
contracting industry as a matter of course. 

Upon analysis of the various factors raised in support 
of this application, we are unable to conclude that the 
reasons advanced warrant the granting of the claim and it 
is dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 141 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
the Electrical Contractors' Association of Western 
Australia (Union of Employers) and Others, 
Respondents. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the Appli- 
cant and Mr G. Hindley on behalf of respondents for 
whom warrants were lodged and also the Federation of 
Electrical Contractors and Mr L. Girdlestone on behalf 
of Electrical Contractors' Association of Western 
Australia (Union of Employers) and for respondents 
who are members of the Confederation of Western 
Australian Industry (Inc) and with him Mr E.M. 
Ferguson on behalf of the Electrical Contractors' 
Association of Western Australia (Union of Employers), 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application is dismissed. 

Dated at Perth this 18th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1025 of 1985. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and Allwood Furniture 
Industries and Others, Respondents. 

Before the Commission in Court Session. 
Senior Commissioner G.G. Halliwell, 

Mr Commissioner G.J. Martin, 
and Mr Commissioner J.F. Gregor. 

The 1st day of October 1986. 

Mr T.P. Daly on behalf of the applicant. 
Mr S.J. Kenner on behalf of employers members of 

the Confederation of Western Australian Industry 
(Incorporated) and members of the Guild of Furniture 
Manufacturers (Incorporated). 

Mr B.P. McCarthy on behalf of the Confederated of 
Western Australian Industry (Incorporated) 
(Intervening). 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is the 
unanimous decision of the Commission in Court Session. 

This application seeks to vary the Furniture Trades 
Industry Award No. A6 of 1984 in a number of areas. 
The claim can be said to be substantial and covers key 
areas of Wages, Leading Hands, Setters Out, Casual 
Employees, Overtime, Meal Money, Shift Allowances, 
Fares and Travelling Time, Contract of Service, 
Interviewing Employees and Inspection of Premises, 
Definitions, Special Rates and Conditions and Distant 
Work. Some of the changes sought by the applicant are 
agreed to and others are not. 

The application comes to the Commission in Court 
Session as an arguable case from an Anomalies 
Conference held on the 11th day of April 1986 held 
pursuant to Principle 6 — Anomalies and Inequities of 
the Commission's "Principles". 

The applicant told us that the application "essentially 
seeks to re-establish parity between this award and the 
Building Trades Award No. 31 of 1966 in terms of both 
wages and conditions including allowances" (Transcript 
Notes of Proceedings pp. 3 and 4). 

This Commission in Court Session is in a similar 
position to a Commission in Court Session constituted to 
hear matter No. A6 of 1984 between the applicant and 
Allwood Furniture Industries and Others, respondents, 
in February 1985 (65 WAIG p. 402). 

Many of the claims in the present application repeat 
claims then rejected and the balance are of a similar 
nature. The comments of the Commission in Court 
Session in application No. A6 of 1984 are therefore 
relevant in these proceedings and provide the backdrop 
against which the current issues are to be considered. In 
its reasons for decision the Commission made the 
following comments inter alia: 

We are therefore reluctant to make a change of 
this nature without the benefit of more extensive 
advice and the claim is rejected . . . 

A similar lack of information has hampered the 
Commission in dealing with those provisions in the 
proposed award which would improve conditions 
and to which consent has been given. In general 
terms the parties have identified the basis for the 
improvement as either the Metal Trades (General) 
Award No. 13 of 1965 or the Building Trades 
(Construction) Award No. 14 of 1978 but, whilst 
meal money, tool allowance, setter out allowance, 
multi-storey allowance, explosive powered tool 
allowance, construction allowance and travelling 
allowance can be identified in one form or another 
in either or both of those awards, there are none of 
those things present that indicate the traditional 
nexus. A comparison between the existing Furniture 

Trades A ward when issued on J3 December 1979 
and the Metal and Building Trades Awards of that 
time denies any claim of nexus. 
(65 WAIG p. 403 at p. 404.) (Our emphasis.) 

Further in those Reasons for Decision the Commission 
in Court Session said: 

We are told in conference that the parties have 
been careful to settle on amounts a little less than 
those contained in the parent awards but we are 
given no real reason why this should be so. We are 
faced with an impossible situation. 
(65 WAIG p. 403 at p. 404.) 

The Commission did allow some parts of the applica- 
tion but not through any submissions made on behalf of 
any of the parties but "because the amount claimed is 
consistent with rates fixed for the same purpose and 
expressed in a number of awards" (65 WAIG p. 403 at p. 
404). 

The attitude of the Commission in Court Session 
reflected in those reasons for decision is quite clear to this 
Commission in Court Session and its meaning was also 
not lost upon the applicant. 

It said that it was obvious that not enough information 
was put to the Commission in 1985 and it intended to 
remedy the matter in these present proceedings. That is, 
it saw its first task as being to remedy the deficiencies of 
the arguments presented in 1985 by producing further 
information to the Commission in Court Session in order 
to assist it in its analysis of the claims made. 

The applicant submitted that there was further 
emphasis given to the necessity for it to proceed with this 
claim by virtue of comments by the Commission in a 
matter between it as applicant, and the Western 
Australian Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers, respondent 
(65 WAIG p. 2300). The comments to which the 
applicant draws attention are as follows: 

My reasons in this case while directed to 
constitutional issues also amount to a work value 
conclusion regarding cabinet makers. My con- 
clusion is that, prima facie it is anomalous that a 
cabinet maker should receive less in total wages 
terms than a joiner when employed in a factory or 
on site. 
(65 WAIG p. 2300 at p. 2305.) 

and: 
It would not be in the public interest to permit a 

differential between cabinet makers and joiners to 
remain as on going cause of industrial disputes in an 
industry of considerable importance to the average 
person. Since any differential is validly open to be 
removed the applicant ought to do all things 
necessary to achieve that end. 
(65 WAIG p. 2300 at p. 2305.) 

It is submitted by the applicant that those comments, 
although made in a case which was directed to other 
matters, amount to an implied direction that it ought to 
take the application which is now before the Commission 
in Court Session with a high degree of expectation of 
success on that issue. 

We now deal with each of the specific issues raised 
before us in the order raised in the schedule of amend- 
ments accompanying the application and the amended 
schedule of amendments submitted by the applicant at 
the hearing. 

1. Clause 8.—Wages: This clause at the time of the 
hearing of the application prescribed in subclause 1 for 
the classification "Cabinetmaking" a minimum rate of 
wage of $301.40 per week, as it did for a number of other 
"Tradesmen Classifications" such as "Wood Carving", 
"Upholstering", "French Polishing", and "Wood 
Machining" (65 WAIG p. 404 at p. 405 as indexed). 

To those amounts by virtue of subclause (VII) 
Supplementary Payments should be added an amount 
per week of $27.20 (65 WAIG p. 404 at p. 406 as 
indexed). 
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That subclause reads as follows: 
VII Supplementary Payments 

(a) Subject as hereinafter provided this 
section applies to adult employees 
employed in the classification contained in 
sections (I) to (V) inclusive of this clause, 
who are members of the United Furniture 
Trades Industrial Union of Workers WA. 

(b) In addition to the rates payable under the 
provisions of this award all adult 
employees shall be paid $25.00 per week 
for all purposes of this award provided 
that the amount payable to any employee 
pursuant to the foregoing provisions of 
this section shall be reduced by the amount 
of any payment being made to that 
employee in addition to the provisions of 
this subclause, whether such payment is 
being made by virtue of any order, 
industrial agreement, or other agreement. 

(c) The rate prescribed in this award for any 
classification mentioned in subsection (a) 
hereof is not amended by this subclause 
and shall not for the purpose of any other 
award, order, industrial agreement or 
other agreement or arrangement be 
deemed to have been so amended. 

(65 WAIG p. 404 at p. 406.) (Our emphasis.) 

That calculation would provide a total weekly rate of 
wage of $328.60. 

Curiously despite the wording of that subclause the 
wages clause of the present award has been drafted so 
that the minimum rate of wage prescribed in subclause 1 
is the total weekly rate of wage arising from the addition 
of the amounts prescribed in subclause 1 and subclause 
VII of Clause 8.—Wages namely $301.40 and not 
$328.60. 

That method of expression arose in the instant award 
upon the occasion of its issue in February 1985 and in 
which the two wage components referred to were $283 
(65 WAIG p. 404 at p. 405) and $25.50 (65 WAIG p. 404 
at p. 406). 

In the award replaced the drafting showed a minimum 
weekly rate of wage of $257.50 and a supplementary 
payment of $25.50, providing the figure $283 shown in 
the new award as the minimum weekly rate of wage in 
subclause I of the wages clause. 

(Table 1 of these reasons records the base rate of wages 
payable under the award for the classification "Cabinet- 
making since the 1st day of January 1980 and to which 
needs to be added the supplementary payment, as varied 
from time to time.) 

The new award of 1985, operative from the 14th day of 
November 1984 did not involve any variation in the rates 
of wages or the supplementary payment. 

To give effect to its stated claim — i.e. "to re-establish 
parity between this award and the Building Trades 
Award in terms of wages and allowances" the applicant 
applied in its amended schedule two increases, one to the 
weekly rates of wage of $8.80 making it $283 and one of 
$5.10 to the supplementary payment making it $32.30 a 
total increase of $13.90 per week. Those latter total 
figures were those applicable to "Carpenters and 
Joiners" under the provisions of the Building Trades 
Award No. 31 of 1966 as varied at the time of the hearing 
before us. 

In light of the indexation movement of the 1st day of 
July 1986 (66 WAIG p. 1145) the new minimum weekly 
wage for a "Carpenter and Joiner" under the Building 
Trades Award No. 31 of 1966 is $289.50 and the supple- 
mentary payment is $33.00. Thus the increase for the 
classification "Cabinetmaking" will now be $14.20 if the 
applicant's claim is allowed. 

The applicant suggested that because of "substantial 
over award payments" being presently paid absorption 
of an increase in award rates of wages in those over 

award payments will not necessarily involve an increase 
of $13.90 to everybody. 

Whilst referring to that in the context of the 
absorption provisions of subclause VII Supplementary 
Payments of Clause 8.—Wages the applicant overlooks 
that it would relate to that part of the $13.90 which arose 
from the increase in that supplementary payment of 
$5.10 per week and not the largest part of the increase 
arising in the minimum rate of wage. It also overlooks 
the manner in which the subclause relates only to "Union 
Members", a provision of the parties making and which 
in our view should be deleted in the light of the history of 
the provision which originally had no such qualification. 

The applicant, commenced its stated intention of 
providing the necessary information to the Commission 
in Court Session by an historical analysis of changes in 
the links between the Furniture Trades Award No. A6 of 
1984 and other awards of this Commission which it said 
provided a basis for the changes now sought. In short, it 
submitted that there are links between the Furniture 
Trades Industry Award No. A6 of 1984 and the Metal 
Trades (General) Award No, 13 of 1965 and the Building 
Trades Award No. 31 of 1966 but that the nexus should 
be stronger between the Furniture Industry Award and 
the Building Industry Award because history shows that 
the working relationships are closer, this proposition 
being reinforced, in the applicant's view, by the 
comments of the Commission in matter No. 265 of 1985 
(65 WAIG p. 2300). 

In tracing the history of the award the applicant first 
directed attention to a decision of the Commission in 
matter No. 199 of 1968 between the applicant, and Hearn 
Manufacturing Company Pty Limited and Others. It was 
said by the applicant that this was a watershed case 
wherein a previous link with the Federal Furniture 
Trades Award was dispensed with and the Furniture 
Trades Award No. 6 of 1960 as it was then, had its nexus 
more closely related to awards of this Commission, and 
in particular, the Metal Trades (General) and Building 
Trades Awards. 

In that matter the Commission commented on the 
efficacy of relationships based on Federal awards as 
follows: 

In the present case it would, in my opinion, be 
quite unrealistic to suppose that the level of margins 
in the Federal Furniture Trades Award had not been 
influenced and strongly so — whether directly or 
indirectly is beside the point — by the margins pre- 
scribed for tradesmen under the Federal Metal 
Trades Award. In those circumstances the Federal 
margins cannot be given the significance which 
might otherwise attach to them, particularly in view 
of the undoubted comparability between the work 
and the skill required in that work of furniture 
trades tradesman on the one hand and building 
trades tradesman on the other. 
(45 WAIG p. 1045 at p. 1046.) 

In those reasons for decision the Commission also 
said: 

They also include an acceptance in the present 
proceedings that there is no significant difference 
between the skill of the furniture tradesman and that 
of tradesmen in the building trades. 
(46WAIGp. 1045atp. 1046.) (Our emphasis.) 

In the result the Commission awarded to the 
"tradesmen" classifications in the Furniture Trades 
Award No. 6 of 1960 as varied the margin of $15.50 per 
week, previously awarded by the Commission to Metal 
and Building Tradesmen (46 WAIG p. 1047). 

Next the applicant referred us to matter No. 963 of 
1971 of the 1st day of November 1971 and in which 
application the applicant sought to increase the margins 
prescribed in the award by an amount of $6.00 per week 
because: 

The increase sought follow increases granted to 
tradesmen under the Metal Trades and Building 
Trades Awards and it was submitted that the 
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tradesmen in the industries covered by the instant 
award should continue to maintain general marginal 
parity which was established by the Commission in 
1966, with those in the metal and building trades 
industries in this State. 
(51WAIG p. 1072.) (Our emphasis.) 

Despite the fact that the granting of the claim would 
result in furniture tradesmen in this State being paid 
approximately $5.00 more than their counterparts in the 
other States of Australia and possibly place the Western 
Australian employers at a competitive disadvantage the 
Commission allowed the claim (51 WAIG p. 1072 at p. 
1073). 

Table 1 of these reasons for decision traces the history 
of the base rates of wages for the classification 
"Cabinetmaking" in the Furniture Trades Award and 
the classification "Carpenter and Joiner'' in the Building 
Trades Award No. 31 of 1966 — the "mixed industries" 
award [and not the "Construction Award" which in our 
view has no affinity with the spectrum of the callings 
covered by the instant award — and accorded the same 
rate of wage — Cabinet Makers to Wood Carvers to 
Metal Furniture Makers — (see 65 WAIG p. 404 at pp. 
405 and 406)]. 

It will also be observed from that table that parity 
between the "base rate of wage" for the callings 
"Cabinetmakers" and "Carpenters and Joiners" in 
those two awards was maintained to within a dollar or so 
until July 1980. 

(We deal with the other component — Supplementary 
Payments — the other component in the total minimum 
weekly wage payable under the awards later in these 
reasons for decision.) 

From that time until November 1981 the rates of wages 
prescribed under the Furniture Trades award were 
subject to Wage Indexation General Orders of the 
Commission but the rates of wages prescribed in the 
Building Trades Award No. 31 of 1966 were not. 

Table 1. 
Base Rates History. 

Operative 
Date 

Furniture 
Trades 
Award 

Building Trades 
Award 31/1966 

Reasons for Variations 
and Reference 

1. 1.80 
S 

167.40 
(Award — 60 
WAIG p. 30) 

$ 
166.50 

(Award — 48 
WAIG p. 599) 

4. 1.80 174.90 174.00 Indexation 4.5% 
(60 WAIG p. 281) 

5. 2.80 — 174.00 
(Not reported see 

61 WAIG p. 1947) 
Consent Interim 

Variation — 586 of 1979 

14. 7.80 182.20 (181.30) 
Indexation — 4.2% 
(60 WAIG p. 1327) 

9. 1.81 188.90 (188.0) 
Indexation — 3.7% 
(61 WAIG p. 153) 

1. 4.81 191.30 — Consent Variation 
(61 WAIG p. 706) 

7. 5.81 198.20 (194.80) 
Indexation 3.6% 

(61 WAIG p. 847) 
1. 9.81 - 205.70 Consent Variation 

(61 WAIG p. 1741) 
16.11.81 204.50 212.00 Indexation S6.30 

(61 WAIG p. 1903) 
22. 2.82 _ 230.70 Consent Variation 

(62 WAIG P. 1260) 
15. 3.82 223.20 _ Interim Consent Variation 

(62 WAIG p. 616) 
1. 7.82 237.20(a) 244.70(b) (a)Consent Variation 

(62 WAIG p. 1988) 
(b)Consent Variation 

(62 WAIG p. 1260) 
6.10.83 247.40 255.20 Indexation 4.3% 

(63 WAIG p. 2213) 
6. 4.84 257.50 265.70 Indexation 4.1 % 

(64 WAIG p. 848) 
14.11.84 New Award 

A6 of 1984 - (65 WAIG p. 404) 

6. 4.85 264.20 272.60 Indexation 2.6% 
(65 WAIG p. 657) 

4.11.85 274.20 283.00 Indexation 3.8% 
(66 WAIG p. 5) 

1. 7.86 280.50 289.50 Indexation 2.3% 
(66 WAIG p. 1145) 

As a result the base rate of wage for the classification 
"Cabinetmaking" moved to $198.20 (from the 7th day 
of May 1981 including an unexplained consent variation 
of $2.40 in April 1981) and that for the classification of 
"Carpenter and Joiner" remained at $174 so far as the 
award was concerned [we note that in fact from wages 
schedules issued by the Confederation of Western 
Australian Industry (Incorporated) it moved, as if the 
Wage Indexation General Orders applied, to $194.50]. 

Whilst the classification "Cabinetmaker" enjoyed a 
slight superiority in "base rate" over that for the 
classification "Carpenter and Joiner" it was short lived 
for in September 1981 a consent variation to the Building 
Trades Award No. 31 of 1966 increased the base rate for 
the classification "Carpenter and Joiner" under that 
award to $205.70 per week, $10.90 higher than the case if 
indexation had been applied to that date. 

That then difference in base rates circa $7.50 per week 
between the classification "Cabinetmaking" under the 
Furniture Trades Award and the classification 
"Carpenter and Joiner" under the Building Trades 
Award No. 31 of 1966, in favour of the latter 

, classification, has persisted and been increased with the 
application of Wage Indexation General Orders to both 
awards to $8.80 at the time of the hearing of the 
application now before us and $9.00 as from the 1st day 
of July 1986. 

Of that diffrence of course is the consent increase for 
the classification "Carpenter and Joiner" in September 
1981 and without that variation and the unexplained 
$2.40 increase for the classification "Cabinetmaking" in 
April 1981, the base rate of wage for the classification 
"Cabinetmaking" would still be slightly superior to that 
of the classification "Carpenter and Joiner". 

It may be that such a circumstance is appropriate if 
regard is paid to the excerpts of evidence quoted by the 
applicant from the transcript notes of proceedings in 
matter No. 265 of 1985 which led to the Commission 
findings in that matter that: 

the nature of the furniture manufacturing 
industry ... is such as demands tradesmen able to 
ordinarily and consistently produce work of higher 
quality and degree of finish than is required of 
joiners who are trained in the building industry. 
(65 WAIG p. 2300 at p. 2304.) 

There does appear to be a discernible explanation for 
the $10.90 per week increase applied to the classification 
"Carpenter and Joiner" in the Building Trades Award 
No. 31 of 1966 from the 1st day of September 1981 and 
that relates to an award variation effected from the same 
date to the "Building Trades (Construction)" Award 
No. 14 of 1978 as varied. 

That award at the 31st day of December 1979 pre- 
scribed for the classification "Carpenter and Joiner" a 
weekly base rate of $159.30 (60 WAIG p. 512 at p. 516). 
The indexation order of January 1980 was applicable to 
the award and it was increased accordingly to $166.50 as 
from the 4th day of January 1980 (60 WAIG p. 281). 

Like the "Building Trades" Award No. 31 of 1966 the 
construction award was not the subject of any further 
indexation orders until the 16th day of November 1981 
(61 WAIG p. 1903). 

Had it been so, by the 31st day of August 1981 the rate 
of $166.50 would have increased to $186.40. 

Then operative from the 1st day of September 1981 the 
Construction Award was varied by the consent of the 
parties and that variation prescribed a new base weekly 
rate of wage for the classification "Carpenter and 
Joiner" of $197.30 (61 WAIG p. 1742) an increase of 
$10.90 on the "notionally" indexed rate of wage of 
$186.40. 

Thus it may be the case that the same $10.90 per week 
variation in the Building Trades Award No. 31 of 1966 
for the classification "Carpenter and Joiner" owed its 
origins to the Construction award variation, which has 
become the major state award in the building industry. 
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We make that comment because the issuance of the 
Building Trades (Construction) Award constituted a 
marked change in the nature and content of award 
coverage for the Building Industry in this State. 

In 1975 logs of claims were in the Australian 
Conciliation and Arbitration Commission, filed by 
Federal Building Industry Unions to obtain a Federal 
Award for Western Australia. This coverage was 
eventually granted in November 1975 by the issue of an 
award known as the National Building Trades 
Construction Award (Print F9770). Prior to that in May 
1975 the Western Australian Industrial Commission 
issued an Interim Award No. 14A of 1975 (55 WAIG p. 
553). That award replaced the operations of the then 
composite Building Trades Award No. 31 of 1966 as it 
related to construction work and contained in it a special 
allowance to compensate for the non-incidence of over 
award payments, excess travelling time incurred by 
workers in the industry and the removal of loadings 
consequent upon the introduction of a "paid rates" 
award in the industry. 

The interim award (No. 14A of 1975) was reviewed by 
this Commission in 1976 when it made it clear that it was 
concerned that it did not become a rubber stamp of a 
Federal tribunal and that on matters of principle: 

. . . would be bound to follow State "standards" 
and which would be bound to deal with any dispute 
having regard for the industry in this State rather 
than the industry in Australia as a whole. 
(56 WAIG p. 1194 at p. 1197.) 

This approach was continued in further proceedings 
concerning the award in June 1977 (57 WAIG p. 811) 
when the Commission further declined to include in the 
Building Trades (Construction) Award 1977 matters 
which were specifically of Federal origin. 

However, this position changed radically in 1979 when 
in proceedings in Award No. R14 of 1978, a matter 
between the Building Trades Association of Unions of 
Western Australia (Association of Workers) and the 
Master Builders' Association of Western Australia 
(Union of Employers) Perth and Others, respondents (59 
WAIG p. 500), the Commission agreed to issue an award 
which was a mirror, except in two minor aspects, of the 
then existing provisions of the National Building Trades 
Construction Award. 

Given those circumstances variations to the Building 
Trades (Construction) Award as a result of its nexus with 
the National Building Trades Construction Award could 
well affect the "mixed industry award" i.e. the Building 
Trades Award No. 31 of 1966 and render it quite 
inappropriate as a "parent" or "nexus" for the 
furniture trades industry and the many parts thereof 
which are quite unrelated to the building construction 
industry. 

The origin of the $10.90 increase applied to the base 
weekly rate of wage for the classification "Carpenter and 
Joiner" on the 1st day of September 1981 in both of the 
State Building Trades Awards may be an example of 
that. 

The respondents took the view that the history of the 
Furniture Trades Award and the Building Trades Award 
No. 31 of 1966 demonstrated that there has always been a 
disparity between the rates of wages for tradesmen under 
those awards (and also as between skilled employees and 
semi-skilled employees) and suggested that there must 
have been circumstances in each of the two industries 
which created those differences in rates of wages. 

In our view the historical analysis which the applicant 
and we have undertaken does not support such a wide- 
sweeping statement and that history cannot in our view 
be case aside as simply or shortly as the respondents 
would do. 

That is not to say however, that the historical back- 
ground to the fixation of base rates of wages for the 
"tradesmen" classifications in the Furniture Trades 
Award necessarily supports the applicant's cause. 

Reasons for decisions of the Commission earlier herein 
referred to show that the base rates of wages for the 
"tradesmen" classifications in the award derive 
primarily from comparisons with the base rates of wages 
for "tradesmen generally" as exampled by those pre- 
scribed in the Metal Trades (General) Award No. 13 of 
1965 and the Building Trades Award No. 31 of 1966 and 
their predecessors. That is still the case if we analyse the 
position as it is today. 

The base rate for the tradesmen classifications in the 
respective awards are as follows as from the 1st day of 
July 1986: 

Per Week 
$ 

Furniture Trades Award 
(Cabinetmaking) 280.50 
Metal Trades (General) Award 
(Tradesmen) 277.40 
Building Trades Award No. 31 of 1966 
(Carpenter and Joiner) 289.50 
(Adjusted less 1 September 1981 consent 
variation) (276.60) 

Thus it can be validly asserted that the base rate of 
wage for the tradesman classification in the Furniture 
Trade Award has maintained its position with other 
relevant tradesmen classifications since they were so 
aligned by an industrial tribunal, at least since 1966 and 
there is no case to establish an equitable base as it already 
exists and there is therefore no anomaly as contemplated 
by Principle 6 — Anomalies and Inequities of the 
Commission's Wage Fixation Principles. 

Assertions to the contrary can only arise by saying, as 
the applicant does, that the proper comparison or 
alignment of the base rate of wage for tradesmen 
classifications in the Furniture Trades Award is with the 
classification "Carpenters and Joiners" in the Building 
Trades No. 31 of 1966 and in that case there is a case to 
increase the Furniture Trades base rate by $9.00 per 
week. 

Prima facie on the basis of the Commission's findings 
in 1966 (46 WAIG p. 1045 at p. 1046 referred to earlier in 
these reasons for decision) that latter assertion has 
considerable force but it must be finally tested according 
to that part of the "Principles" as enunciated in the 
General Order Proceedings in October 1983 (63 WAIG 
p. 220) and the 9th day of July 1986 (66 WAIG p. 1139) 
relating to Inequities. 

The parties addressed that Principle at length, 
particularly the respondents and the intervenor, the 
latter participants at length and vigorously submitting 
that the applicant's claim did not meet the requirements 
of that principle. 

We find it necessary only to refer to some of that 
Principle in detail: 

Firstly Principle 6 (b) (4) reads as follows: 
(4) The rate of pay fixed for the class or classes of 

work being compared with the work in issue is a 
reasonable and proper rate of pay for the work and 
is not vitiated (corrupted, debased, impaired in 
quality) by any reason such as an increase obtained 
for reasons inconsistent with the Principles of the 
Commission applicable at the relevant time. 
(66 WAIG p. 1139 at p. 1143.) 

(Our emphasis and interpolation.) 

In our view the base rate of pay presently prescribed 
for the class of work being compared with the work in 
question, namely that for the classification "Carpenter 
and Joiner" in the Building Trades Award No. 31 of 
1966 is suspect as a "proper rate of pay" for the reasons 
we have indicated earlier in these reasons for decision, 
i.e. the $10.90 component of September 1981. 
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Secondly Principle 6 (b) (ii) provides that: 
In dealing with inequities, the following over- 

riding considerations shall apply: 
(1) . . . 
(2) There must be no likelihood of flow on. 

(66 WAIGp. 1139 at p. 1143.) 
There will, if the applicant's claim to increase the base 

rate of wage for one or all of the tradesmen 
classifications in the Furniture Trades Award is allowed, 
be a flow on — an internal flow on to non-tradesmen 
classifications. 

The applicant said: 
In terms of wages this application as much as it 

applies to Clause 8. — Wages of the award seeks an 
increase of $13.90 across the board for tradesmen, 
semi skilled workers and unskilled workers. 
(Transcript Notes of Proceedings p. 4.) 

(Our emphasis.) 
Whilst it is understandable that the applicant wishes to 

preserve the internal relativities between all classifica- 
tions in the award by seeking an "across the board 
increase" it is quite illogical to suggest that such should 
occur by virtue of an "inequity" affecting one or a few 
classifications. 

If that were to happen the result would be in conflict 
with Principle 6 (b) Inequities (1) and (2) which read: 

• (1) The work in issue is similar to the other class 
or classes of work by reference to the nature of the 
work, the level of skill and responsibility involved 
and the conditions under which the work is 
performed. 

(2) The classes of work being compared are truly 
like with like as to all relevant matters and there is no 
good reason for dissimilar rates of pay. 
(66 WAIG p. 1139 at p. 1144.) (Our emphasis.) 

There are no similar classifications in the Building 
Trades Award No. 31 of 1966 with which to compare 
Wood Carvers, French Polishers, Upholsterers and the 
semi skilled and unskilled classifications in the Furniture 
Trades Award. 

The logical conclusion of the applicants argument is 
that ultimately it is provisions emanating from the 
Building Trades Award No. 31 of 1966 and its parent 
which it requests this Commission in Court Session to 
visit upon not only the employers of on site cabinet 
makers, but the manufacturers of free-standing 
furniture, bedsteads, curtains and mattresses. That is a 
proposition which we cannot accept as a matter of merit, 
logic or under the Principles. 

The critics of that conclusion will say that it ignores 
"the fact of life" that the base rate of wage for the 
classification "Carpenters and Joiners" in the Building 
Trades Award No. 31 of 1966 is higher and how it 
reached that level does not really matter, history dictates 
that the Furniture Trades tradesmen should receive the 
same rate. 

Our response to them is quite simply that the 
Commission in Court Session is the guardian and 
watchdog of its Wage Indexation Principles and if a 
claim does not meet the various tests of the Principles it 
will not succeed. 

We now turn to the other component of the "total 
wage" for the classification "Cabinetmaking" in the 
award and which is the Supplementary Payment. 

Presently this figure is $27.80 per week, being the 
amount of $23.50 established in November 1980 and 
indexed to date in accordance with National Wages 
Decisions. 

It had its origins in February 1977 when by consent 
variation No. 572 of 1976 a new subclause (viii) — 
Supplementary Payments was introduced into the 
award. That subclause provided for an additional 
payment for all adult employees of $11.00 per week (57 
WAIG p. 281 at p. 282). 

66 W.A.I.G. 

By consent variation No. 638 of 1977 on the 19th day 
of December 1977 the amount of the supplementary 
payment was increased to $16.(X) per week (58 WAIG p. 
39 at p. 40). The Supplementary Payment was increased 
by the consent of the parties on the 19th day of January 
1979 to $21.00 per week (59 WAIG p. 117) and to $23.50 
by consent variation No. 618 of 1980 of the 4th day of 
November 1980 (60 WAIG p. 2521). From the 6th day of 
October 1983 that latter figure was indexed in accor- 
dance with National Wage Case Decisions in accordance 
with the decision of the Commission in Court Session of 
October 1983 in matter No. 461 of 1983 and which in the 
Principles therein enunciated Supplementary Payments 
"should not be increased except for national wage 
adjustments" (63 WAIG p. 2207 at p. 2212). 

We were told during the proceedings that the variation 
in December 1977 when the Supplementary Payment was 
increased from $11.00 to $16.00 was by agreement 
between the parties, "a lesser amount than that awarded 
to the building tradesmen" (Transcript Notes of Pro- 
ceedings p. 7). 

It is pertinent in our view to look back upon the growth 
of the "Supplementary Payment" in awards in Western 
Australia. 

On the 23rd day of December 1975 a Commission in 
Court Session in matter No. 568 of 1975 relating to the 
"Metal Trades (General)" Award No. 13 of 1965 issued 
an Interim Order to the effect that as from the 15th day 
of January 1976 employees employed subject to that 
award and employed in "tradesmen" classifications 
"shall be paid not less than $10.00 per week in addition 
to the appropriate rate otherwise payable under the 
award" (56 WAIG p. 1916 at p. 1919 and p. 1920). 

That rate of $10.00 per week was to be reduced or 
replaced by any "Overaward payment" then being paid 
to any such workers. The $10.00 was not to be paid to 
non-tradesmen categories (56 WAIG p. 1916 at p. 1919). 

The time at and the manner in which other relevant 
awards, in these proceedings the Furniture Trades Award 
and the Building Trades Award No. 31 of 1966, "picked 
up" that concept is shown in the following Table 2: 

Amount of Supplementary 
Date Award Payment Per Week Reference 

$ 
15. 1.76 Metal Trades (General) 10.00 (Tradesmen Only) 55 WAIG pp. 1919 

and 1920 
2. 2.77 Furniture Trades 11.00 (All Adult Employees) 55 WAIG pp.1910 

and 1911 
30.7.86 Metal Trades (General) 15.00 (Tradesmen Only) 56 WAIG p. 1063 

1.11.76 Metal Trades (General) 19.00 (Tradesmen Only) 56 WAIG p. 1063 
15.9.77 Building Trades 31/1966 22.40 (All Employees) 57 WAIG p. 1203 at 

p. 1208 
1. 2.78 Furniture Trades 16.00 (All Adult Employees) 58 WAIG p. 39 
1.9.78 Metal Trades 22.00 (Tradesmen) 58 WAIG p. 1142 at 

p. 1143 
6.00 (All Other 

Classifications) " 
1.12.78 Metal Trades 22.00 (Tradesmen) 11.00 (All Other 

Classifications) " 
1. 2.79 Metal Trades 22.00 (Tradesmen) " 19.00 to $11.00 (All Other 

Classifications) " 
1. 7.86 Metal Trades 31.10 (Tradesmen) 66 WAIG p. 1139 

26.60 to $16.90 (All Other 
Classifications) " 

Building Trades 31/1966 33.00 (All Employees) " 
Furniture Trades 27.80 (All Employees) " 

From that Table 2 it is clear to us that: 
(1) The Supplementary Payment in the Furniture 

Trades Award has no discernible nexus with the Building 
Trades Award No. 31 of 1966. 
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(2) The Supplementary Payment in the Furniture 
Trades Award by its equal application to all employees 
under that award placed those employees at a decided 
advantage over other employees in non-tradesmen 
classifications or factory based employees. 

Consequently (a) there is no merit in the claim that that 
supplementary payment should be raised to the level of 
that in the Building Trades Award No. 31 of 1966 and (b) 
there is no justification for the existing level of the 
supplementary payment for employees in 
non-"tradesmen" classifications and thus no merit 
whatsoever in the claim that those payments should be 
increased "across the board" as suggested by the 
applicant. 

It must also be borne in mind that Principle 8 — 
Supplementary Payments says: 

(a) ... 
(b) Existing supplementary payments should not 

be increased except for National Wage 
Adjustments. 

(65 WAIG p. 1145.) 
and that has been done on each occasion of such a 
decision. 

It remains in our view to summarise the totality of the 
analysis of the weekly "base rate of wage" and 
"supplementary payments" for the classification 
"Cabinetmaking" in the Furniture Trades Award, and 
tradesmen classifications in the Building Trades Award 
No. 31 of 1966 and the Metal Trades (General) Award, 
the other award which has played a part in the origin of 
those rates. 

The applicants claim is predicated on the proposition 
that the total rate of wage for the classification 
"Cabinetmaking" should not be less than that 
prescribed for the classification "Carpenter and Joiner" 
in the Building Trades Award No. 31 of 1966 whether 
employed in a factory or on site. 

On the basis of what we consider to be the proper rates 
for those tradesmen classifications the "total rates of 
wage" per week are as from the 1st day of July 1986: 

Table 3. 
Supple- 
mentary 

Base Rate Payment Total 
$ $ $ 

Cabinetmaking 280.50 27.80 308.30 
Metal Tradesmen 277.40 31.10 308.50 
Carpenter and Joiner 

Actual 389.50 33.00 322.50 
"Proper" 276.60 33.00 309.60 

We have found there is no case to increase the base rate 
of wage for the classification "Cabinetmaking" in the 
Furniture Trades Award, no case to increase the 
"Supplementary Payment" in the Furniture Trades 
Award and therefore for all of the reasons herein we 
conclude that there is no case to increase the sum of those 
amounts — the total weekly rate of wage. 

The answer in our mind to the "situation" which 
triggered this application, particularly the total rates of 
wages for the tradesmen classifications in the Building 
Trades Award as revealed in matter No. 265 of 1985 the 
"Constitutional or Demarcation issue" before the 
Commission last year, lies in a revision by the parties, as 
the respondents forecast (Transcript Notes of Proceed- 
ings p. 88) of those provisions of the award contained in 
subclause (1) of Clause 42.—Special Rates and 
Conditions relating to Cabinetmakers and French 
Polishers performing their duties on construction work 
(as defined) away from the employers business premises 
(see 65 WAIG p. 404 at p. 413). 

2. Clause 8.—Wages — Subclause VI — Tool 
Allowance: The applicant seeks to increase tool 
allowance prescribed in this subclause from $7.40 per 
week to $11.30 per week, the amount presently in force 
for the classification "Carpenter and Joiner" in the 
Building Trades Award No. 31 of 1966. 

It explained that the present amount derives from the 
Metal Trades (General) Award No. 13 of 1965 but in view 
of the general claim to align "Cabinetmakers" with 
"Carpenter and Joiners" that derivation is no longer 
appropriate. 

Further it pointed to the evidence canvassed in an 
appeal to the Industrial Appeal Court from a decision of 
an Industrial Magistrate in September 1964 (44 WAIG p. 
618 at p. 619) and the evidence before the Commission in 
matter No. 265 of 1985 (65 WAIG p. 2300) to 
demonstrate that "Cabinetmakers" and "Carpenters 
and Joiners" use the same sort of tools in the 
performance of their work, concluding that as the costs 
of purchase and replacement for "wear and tear" would 
be similar the weekly allowance for that purpose should 
be the same. 

That may well be a logical assertion but it ignores the 
absence of any demonstration that such is the case or that 
the allowance sought reflects those circumstances as a 
matter of fact. 

Lacking that material and having rejected the 
proposition that rates of wages in the Furniture Trades 
Award should be aligned with the Building Trades 
Award No. 31 of 1966 this part of the application will not 
be allowed. 

An adjustment by the application of National Wage 
Decisions since the award was issued will be entertained 
subject to the views of the parties at the Speaking to the 
Minutes. 

3. Clause 10.—Leading Hands: The applicant seeks to 
increase the rates prescribed in this clause to reflect the 
rates currently applicable to "leading hands" prescribed 
by the Building Trades Award No. 31 of 1966 in accor- 
dance with its general plea for an alignment of the wages, 
allowances and conditions prescribed in the Furniture 
Trades Award with that award. 

For the reasons previously stated that claim will not be 
allowed. 

The rates have been adjusted from time to time by 
virtue of General Orders. 

[The reference to matter Nos. 963, 954, 965 and 966 of 
1971, by the applicant and in which the Commission 
refused to incorporate the then higher rates for leading 
hands under the Metal Trades Award No. 13 of 1965 in 
lieu of the rates for leading hands then existing in the 
various furniture trades awards then under review and 
which derived from the Building Trades Awardd (see 51 
WAIG p. 1072 at p. 1073) only serves to highlight the 
different number of parents this award has had over the 
years, a circumstance which we feel has contributed to 
the difficulties the applicant has faced from time to time 
in regulating industrial conditions in this industry. 

That situation can be added to when it is recalled that 
when issuing the award in 1965 the Commission in Court 
Session said inter alia: 

A comparison between the existing Furniture 
Trades Industry Award when issued on 13 
December 1979 and the Metal and Building Trades 
awards at that time denies any claim of nexus. It is 
true that since that time the tool allowance has been 
changed to reflect the amount in the Metal Trades 
(General) Award. 
(65 WAIG p. 403 at p. 404.) 

The Commission in Court Session then varied the tool 
allowance by reference to changes which had occurred in 
the Metal Trades (General) Award since 1980 (65 WAIG 
p. 403 at p. 404).] 

4. Clause 11.—Setter Out: The existing provision 
reads: 

11.—Setter Out. 
A Cabinetmaker other than a leading hand who 

sets out from plans prepared for that purpose 
detailed work for other cabinetmakers shall be paid 
an extra $2.12 per day. 
(65 WAIG p. 404 at p. 407.) 
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The amount of $2.12 per day was the result of 
indexation movements applied by the Commission in 
Court Session when issuing the award in February 1985. 

The applicant seeks to replace that clause with a new 
clause which reads as follows: 

11.—Setter Out. 
(1) A cabinetmaker, other than a Leading Hand 

who sets out from plans prepared for that purpose 
detailed work for other cabinetmakers shall be paid 
an extra $3.19 per day. 

(2) Detail Worker: A detail worker shall be paid 
$3.19 per day in addition to the rates otherwise 
prescribed by this award but where an employee 
qualifies for this allowance and is appointed 
Leading Hand he shall be paid whichever amount is 
the higher but not both. 

In doing so the applicant again relies upon the 
provisions of the Building Trades Award No. 31 of 1966 
and the submission that it is the Union's contention that 
there is no significant difference in the skill and the 
responsibility required by a setter out in a cabinetmaking 
shop and a joinery shop, 
and 

the responsibilities of a setter out in a cabinet shop 
are almost identical to those of a setter out in a 
joinery shop. 
(Transcript Notes of Proceedings p. 20.) 

No submissions were directed to explain why the new 
reference to a "Detail Worker" should be included in the 
award. 

The claim fails in our view firstly because of the 
suggested alignment with the Building Trades Award No. 
31 of 1966 and secondly because of the lack of 
substantiation of the alleged comparability. 

Again a variation to reflect National Wage Increases 
since February 1985 will be in order if so desired by the 
parties. 

5. Clause 12.—Casual Employees: The applicant 
seeks to increase the additional payment for casual 
employees from 15 per cent to 20 per cent and relies upon 
the extent to which such latter additional payment is to 
be found in awards of the Commission generally. 

The respondents consent to that claim on the grounds 
that there is very little casual employment in the industry 
and the cost, directly and by flow on, will be minimal in 
the context of Principle 11. For those reasons we will 
allow this claim. 

6. Clause 14.—Overtime: Two matters fall for deter- 
mination under this clause. 

Firstly the rate of overtime for work peformed on 
Saturdays before 12 noon is presently time and one half 
for the first four hours and double time thereafter. The 
applicant seeks to increase that rate of overtime to time 
and one half for the first two hours and double time 
thereafter. 

A Commission in Court Session when issuing the 
award on the 1st day of February 1985 (65 WAIG p. 403) 
refused such a claim "without the benefit of more 
extensive advice" as to why the variation should be 
made. 

That "more extensive advice" was not put before us in 
the present proceedings and the claim will not be 
allowed. 

Secondly the applicant seeks to include a new 
subclause (7) in the following terms: 

(7) When an employee is recalled to work after 
leaving the job: 

(a) he shall be paid at least one hour at 
overtime rates 

(b) time reasonably spent in getting to and 
from work shaU be counted as time 
worked. 

The respondents told us that the incidence of this 
payment will be minimal and that they accordingly 
consented to the claim. 

As the cost implications will also be minimal and there 
being no obvious source of flow on we will allow the 
claim as proposed under Principle 11. 

7. Clause 15.—Meal Money: The applicant seeks to 
realign the two amounts prescribed in this clause of $3.80 
to $2.65 to those presently prescribed in the Building 
Trades Award No. 31 of 1966, of $4.35 and $2.85 
respectively. 

It considers that course of action will be appropriate if 
we are persuaded that the Furniture Trades Award 
should be more correctly aligned with the Building 
Trades Award No. 31 of 1966. 

Having rejected such an alignment we would not allow 
the claim as made. 

As we have referred to earlier in these reasons for 
decision with respect to some other allowances, we 
consider the existing amounts in this clause could be 
increased by the National Wage Decisions which have 
been made since February 1985 as suggested by the 
respondents (before that of the 1st day of July 1986) 
subject to what the parties may care to raise at the 
Speaking to the Minutes. 

8. Clause 16.—Shifts: This application seeks to: 
(1) Increase the additional allowance for afternoon 

shift from 10 per cent to 15 per cent, that presently 
prescribed in the award for night shift. 
and 

(2) Include a new subclause providing for those shift 
allowances to be increased to 25 per cent when an 
employee "is required to work for more than one week 
consecutively on other than day shift . . .". 

The applicant submitted that it "is an application 
which was applied for in 1984 — Again we are not in a 
position to say to the Commission that anything in terms 
of cost factor has changed ..." (Transcript Notes of 
Proceedings p. 22). 

The applicant refers there to the comments of the 
Commission in Court Session which refused that claim in 
matter No. A6 of 1984 of February 1985 (65 WAIG p. 
403 at p. 404) and said: 

We do not approve the proposed agreed shift 
work loading requested simply on the basis of the 
existence of the higher rate in the Metal Trades 
Award. Nothing has been put to us on the matters 
referred to in Principle 11 to permit approval of 
such an increase. 
(65 WAIG p. 403 at p. 404.) 

The respondents in these proceedings now before us 
repeat their consent of 1985 and submit that shift work is 
very rare in the industry and thus the cost 
implementation will be minimal under Principle 11 but 
there is a potential for a substantial increase at some 
point. We are not quite sure how that should be inter- 
preted but will for the relatively short term of the present 
Principles accept that Principle 11 will not be offended 
and allow the claim. 

As to (b), in the absence of specific argument on the 
merits of the claim it will not be allowed. 

9. Clause 19.—Away From Home and Travelling 
Time: The applicant seeks to delete this clause and insert 
a new Clause 19.—Fares and Travelling Time in the 
terms of that contained in the Building Trades Award 
No. 31 of 1966. 

That involves a substantial change in the conditions 
applicable for work performed away from the 
employee's normal place of employment without any 
information as to the practice in the Furniture Trades vis 
a vis the "Building Trades" and we are not persuaded 
that such a variation is necessary or justified and we will 
not allow that claim in the broad sense in which it is 
posed. 
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The respondents acknowledge a need to change the 
rate in accordance with movements in other awards of 
this Commission in line with the views expressed by the 
Commission in Court Session in 1985 namely: 

Similarly increases in the reimbursement for the 
use of the employees vehicle will be approved: not 
because the union has demonstrated that the actual 
costs of running a car equate with the claim but 
because the amount claimed is consistent with rates 
fixed for the same purpose and expressed in a 
number of awards. 
(65 WAIG p. 403 at p. 404.) 

Having allowed that update we see no reason to do 
other than adjust that allowance under Principle 9.— 
Allowances by National Wage adjustments which have 
occurred since February 1985. 

10. Clause 20.—Contract of Service: Again, the issue 
of the present award by the Commission in Court Session 
in February 1985 being the last occasion, the applicant 
seeks to change the period of the contract of employment 
from one day to one week. 

On that occasion the Commission in Court Session 
said inter alia\ 

However the parties are not able to give us 
sufficient background material to demonstrate that 
the reason urging the 1972 change now no longer 
exists. We are therefore reluctant to make a change 
of this nature without the benefit of more extensive 
advice and the claim is rejected. 
(65 WAIG p. 403 at p. 404.) 

The highest the applicant could place a reason for 
change in the present proceedings was that "daily hire" 
was introduced on its application in bouyant times, times 
of high labour mobility but such was not the case today 
and the plea was for security. The respondents took the 
view that in the absence of cogent reasons the provisions 
should not be varied. 

We discern no reasons of substance or merit which 
persuade us to a view contrary to that expressed in 1985 
and we will not allow this claim. 

11. Clause 24.—Interviewing Employees and 
Inspection of Premises: The applicant explained its claim 
to vary the existing provision in the following way: 

The present provision is not a matter of major 
concern to the Union — otherwise obviously it 
would have been taken up previously. We simply say 
to the Commission that if it is the decision to align 
the award with the Building Trades Award it is 
desirable to as much as possible align all those 
provisions. 
(Transcript Notes of Proceedings p. 30.) 

We have taken the view that there is no case for such 
an alignment and consistent with that view and the 
applicant proposition this claim will not be allowed. 

Furthermore as the respondents explained the claimed 
clause has its origin with one minor variation in the 
Building Trades Awards State and Federal and the Metal 
Trades (General) Award in the construction industry and 
there is no affinity between the scattered nature and 
extent of construction sites and the basic factory or 
workshop environment of the various "industries" 
subject to the Furniture Trades Award. 

12. Clause 33.—Definitions: The applicant seeks to 
delete the existing definition "(14) Blind Maker" and 
which reads as follows: 

(14) "Blind Maker" shall mean an employee 
engaged in the making of blinds plain and fancy and 
including the making and finishing of Venetian 
blinds and awnings. 
(65 WAIG p. 404 at p. 411.) 

and inserting in lieu a new definition in the following 
terms: 

(14) Blind Maker shall mean an employee 
engaged in making blinds plain and fancy and 
including the making and/or machining and/or 
assembling and/or finishing of Venetian blinds 

and/or awnings and/or vertical blinds and/or 
Holland blinds and/or all other forms of blinds. 

The applicant deleted from that new definition the 
words "and/or drapes" during the proceedings before 
us. 

The classifications apposite to those areas of work are 
presently prescribed in the award in subclause (iv) of 
Clause 8.—Wages as: 

(iy) Blinds and Awnings 
(1) Installer 
(2) Venetian Blind Machine Cutter and/or 

Assembler 
(3) Holland Blind Cutter and/or Machinist 

and/or Assembler 
(4) Blind Maker and Finisher 
(5) All Others 

(65 WAIG p. 404 at p. 406.) 
The applicant posed its reasons for the variation to the 

definition of a "Blind Maker" in the following rhetorical 
question: 

The prime concern of the union is that if a person 
who makes blinds plain and fancy is a blind maker 
and is presently to receive $259.90, who is that 
person when the person who machines, cuts and 
assembles the blind is paid $253.10? In other words 
if you machine the blind, you cut it and you 
assemble it which is provided for under "Holland 
Blinds cutter and/or machinist and/or assembler 
. . ."if that person is not a blind maker who is the 
blind maker? 
(Transcript Notes of Proceedings pp. 31 and 32.) 

To answer that question the applicant analysed some 
of the history of the definition and the classifications and 
concluded that in its view the rate of wage applicable to 
the classification "Blind Maker and Finisher" should 
apply to all of the classifications cutting, machining 
and/or assembling blinds. 

The respodnents argued that the various classifications 
in this section were structured to cater for the different 
methods of work as between different employees — the 
"Blind Maker and Finisher" classification to cater for 
the employee who performed all of the functions 
associated with the making of a blind and the other 
classifications to cater for a "production" line system of 
work wherein the total operation is broken down into a 
series of separate tasks undertaken by different people. 

Thus to change the definition would apply the "total 
operation rate" to employees only performing parts 
thereof. 

That may logically be the answer to the applicant's 
posed question when regard is had for the structure of 
the classifications other than Blind Maker and Finisher 
and which classifications themselves by the words 
"and/or Cutter and/or Machinist and/or Assembler" 
clearly envisage processes being performed collectively or 
separately. 

Without the benefit of knowledge of what actually 
happens in the industry we are not prepared to allow the 
variation claimed. 

For the same reasons we will not allow the new 
definition of "Detail Worker" which the applicant seeks 
to include in the award for the first time. 

13. Clause 42.—Special Rates and Conditions: The 
applicant seeks simply and generally that this clause 
reflect the conditions of a similar clause in the Building 
Trades Award No. 31 of 1966. 

We determine that claim equally simply and generally 
by saying that allowances are to be adjusted in 
accordance with Principle 9 and there is no demon- 
stration that there should be any variation to these 
allowances other than National Wage Decisions. 

The applicant dealt in some detail with the allowances 
in subclause (1) relating to cabinet makers and french 
polishers performing construction work away from the 
employer's business premises and the need to include 
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reference to carpet layers. However, we have earlier in 
these reasons for decision dealt with the future of this 
subclause and we will not now vary it unless the parties 
wish to apply the National Wage Decisions made since 
the award was issued. 

As to the inclusion of the classification "Carpet 
Layer", and which we understand relates to work which 
is always performed away from the employer's business 
premises, this item could also be a matter for discussion 
between the parties in their projected review of this 
subclause. 

14. Clause 48.—Distant Work: The applicant seeks 
the inclusion of a new Clause 48.—Distant Work 
modelled upon that prescribed in the Building Trades 
Award No. 31 of 1966. 

To accommodate the inclusion of that clause the 
applicant sought to remove all reference to travelling for 
over night purposes from the existing Clause 19.—Away 
From Home and Travelling Time earlier referred to in 
these reasons for decision. 

The respondents indicated that where its employees 
are engaged in distant work they are compensated in 
much the same way as provided for in the claim and 
therefore there will not be substantial implications in 
terms of direct costs and can be consented to. 

In the absence of a more specific analysis of what 
happens in this industry we see no need for a departure 
from the provisions of existing Clause 19.—Away From 
Home and Travelling Allowance and accordingly will not 
allow the claim. 

The Minutes of the Proposed Order to issue in deter- 
mination of this application now issue upon the matters 
decided in these reasons for decision with the parties 
having the opportunity to up date allowances specified in 
other parts of the claims in accordance with the National 
Wage Decisions as referred to by us from time to time in 
these reasons for decision. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1025 of 1985. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and Allwood Furniture 
Industries and Others, Respondents. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the appli- 
cant, Mr S.J. Kenner on behalf of the respondents and 
Mr B.P. McCarthy on behalf of the Confederation of 
Western Australian Industry (Incorporated) 
(intervening), the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Furniture Trades Industry Award No. 
A6 of 1984 as varied be further varied in accordance 
with the following schedule and that such variation 
shall have effect on and from the 1st day of October 
1986. 

Dated at Perth this 14th day of October 1986. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[U.S.] Senior Commissioner. 

Schedule. 
1. (a) Clause 8.—Wages: Delete subclause VI — Tool 

Allowance of this clause and insert in lieu: 
VI — Tool Allowance. 

Where the employer does not provide a cabinet- 
maker with the tools ordinarily required by a 

cabinetmaker in the performance of his work of 
cabinetmaking, the employer shall pay a tool 
allowance of $8.10 per week. 

The tool allowance for cabinetmaking 
apprentices shall be subject to the provisions of this 
subclause and when applicable paid at the rate pre- 
scribed by subclause (3) of Clause 
34.—Apprentices. 

(b) Delete subclause VII — Supplementary Payments 
of this clause and insert in lieu: 

VII — Supplementary Payments. 
(a) Subject as hereinafter provided this 

subclause applies to adult employees 
employed in the classifications contained 
in subclauses I to V inclusive of this clause. 

(b) In addition to the rates payable under the 
provisions of this award all adult 
employees shall be paid $27.80 per week 
for all purposes of this award provided 
that the amount payable to any employee 
pursuant to the foregoing provisions of 
this subclause shall be reduced by the 
amount of any payment being made to 
that employee in addition to the provisions 
of this subclause, whether such payment is 
being made by virtue of any order, 
industrial agreement, or other agreement. 

(c) The rate prescribed in this award for any 
classification mentioned in paragraph (a) 
of this subclause is not varied by this 
subclause and shall not for the purpose of 
any other award, order, industrial agree- 
ment or other agreement or arrangement 
be deemed to have been so varied. 

2. Clause 11.—Setter Out: Delete this clause and insert 
in lieu:— 

11.—Setter Out. 
A cabinet maker other than a Leading Hand who 

sets out from plans prepared for that purpose, 
detailed work for other cabinet makers shall be paid 
an extra $2.31 per day. 

3. Clause 12.—Casual Employees: Delete this clause 
and insert in lieu:— 

12.—Casual Employees. 
Any employee employed for less than one week 

shall be deemed to be a casual employee, and shall 
be entitled to be paid at the rate of 20 per cent in 
addition to the rates of wages prescribed in this 
award. 

A casual employee shall be entitled to one hour's 
notice and paid one hour's wages when such notice 
is not given. A casual employee not giving such 
notice shall forfeit one hour's wages. 

4. Clause 14.—Overtime: After subclause (6) of this 
clause insert a new subclause (7) in the following 
terms:— 

(7) When an employee is recalled to work after 
leaving the job: 

(a) he shall be paid for at least one hour at 
overtime rates. 

(b) time reasonably spent in getting to and 
from work shall be counted as time 
worked. 

5. Clause 15.—Meal Money: Delete this clause and 
insert in lieu:— 

15.—Meal Money. 
(1) An employee required to work overtime for 

more than two hours Monday to Friday inclusive, 
shall be supplied with a meal by the employer or paid 
$4.14 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shaU provide such meals or pay an 
amount of $2.88 for each second or subsequent 
meal. 
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(3) If an employee in consequence of receiving 
such notice has provided himself with a meal or 
meals and is not required to work overtime or is 
required to work less overtime than notified he shall 
be paid the amounts above prescribed in respect of 
the meals not then required. 

(4) The provisions of this clause shaU not apply to 
weekend work unless the hours worked exceed the 
normal working day. 

6. Clause 16.—Shifts: Delete subclause (3) of this 
clause and insert in lieu:— 

(3) The loading for shift work on the ordinary 
rates of pay which shall include all allowances 
prescribed in Clause 8.—Wages of this award shall 
be 15 per cent for any shift other than day shift. 

7. Clause 19.—Away From Home and Travelling 
Time: Delete subclause (4) of this clause and insert in 
lieu: 

(4) Where in the service of the employer an 
employee provides his own means of transport, the 
employer shall allow to such employee 23 cents per 
kilometre. 

8. Clause 42.—Special Rates and Conditions: Delete 
this clause and insert in lieu: 

42.—Special Rates and Conditions. 
(1) (a) Employees other than apprentices, 

required to perform the duties of a cabinetmaker on 
construction work away from the employer's 
business premises shall be paid $5.30 per day extra 
whilst so employed. 

(b) Employees other than apprentices required to 
perform the duties of a french polisher on con- 
struction work away from the employer's business 
premises shall be paid $5.30 per day extra whilst so 
employed. 

(c) Construction work shall mean work that the 
employer and the union agree is construction work 
or in default of agreement that is so declared by the 
Board of Reference. 

(d) Where apprentices work in circumstances 
which would entitle cabinetmakers and french 
polishers to the rates referred to in paragraphs (a) 
and (b) of this subclause, the following extra rates 
shall be paid to apprentices:— 

% 
Four Year Term (per cent of allowance 
per day) 

First Year  40 
Second Year  72 
Third Year  95 
Fourth Year  100 

Three Year Term (per cent of allowance 
per day) 

First Year  
Second Year  
Third Year  

(2) Employees required to perform work in multi- 
storeyed buildings above the fourth storey during 
the course of construction shall be paid an 
additional 30 cents per hour whilst so employed. 
Provided that such extra rate shall not be payable 
when the exterior walls have been erected and the 
windows completed and fixed in position, and a lift 
has been made available to carry the employee to 
and from the floor upon which he is required to 
work. 

For the purposes of this subclause the number of 
storeys shall be calculated from the street level and 
includes the ground floor. 

(3) Employees using Ramset guns or other 
explosive tools shall while using such tools be paid 
an additional 51 cents per day. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 928 of 1986. 

Between John Roger Prestage, Applicant and Union of 
Australian College Academics, Western Australian 
Branch, Industrial Union of Workers, First 
Respondent and Mr J.E. Tonkin, Returning 
Officer, Second Respondent. 

Before His Honour the President D.J. O'Dea. 
The 6th day of October 1986. 

Mr W.D. Claydon on behalf of the applicant. 
Ms S.J. Donnelly and with her Mr D.M. Yorke on 

behalf of the first named respondent. 
Mr J.E. Tonkin, Returning Officer on his own behalf. 

Reasons for Decision. 
THE PRESIDENT: I have before me an application 
pursuant to section 66 of the Industrial Relations Act 
1979. The applicant is a financial member of the Union 
of Australian College Academics, Western Australian 
Branch, Industrial Union of Workers which has been 
named as the first respondent to the application. 

An election of six branch delegates to the Council of 
the Union from the Western Australian College of 
Advanced Education Branch is currently being 
conducted by Mr J.E. Tonkin as Returning Officer on 
behalf of the State Electoral Department and Mr Tonkin 
appeared as the second respondent to the application. 

The applicant alleges that a number of candidates for 
the office of delegate are not eligible pursuant to rule 
6.—Eligibility for Membership of the union and accord- 
ingly the President of the Commission is required by the 
applicant to inquire into the election and make orders 
and directions as are considered necessary. 

Rule 6 provides as follows:— 
(1) Membership of the Union shall consist of and 

be open to an unlimited number of persons 
employed or usually employed full-time, fractional- 
time or part-time in academic positions in the 
following institutions: 

Western Australian College of Advanced 
Education. 
Western Australian Institute of Technology, 

in the following callings: 
(a) Principal Lecturers, Senior Lecturers (All 

Grades), Lecturers (All Grades), Assistant 
Lecturers, Principal Tutors, Senior 
Tutors, Tutors, Principal Demonstrators, 
Principal Instructors, Senior Instructors, 
Instructors, College Fellows, Institute 
Fellows, Fellows, Supervisors, and 

(b) Directors of Schools, Directors of 
Departments, Head of Programmes, 
Chairpersons of Departments, Heads of 
Department, Heads of Schools, Deputy 
Heads of Schools, Heads of Courses and 
Planning Associate Directors, Deans, Sub- 
Deans and Associate Deans, and 

(c) Principal Librarians, provided that those 
persons who were employed as Senior 
Librarians and were financial members of 
the Union as at 8 October 1985 shall 
remain eligible for membership of the 
Union whilst they continue to occupy their 
present positions, and 

(d) Counsellors provided that any such 
position was in existence as at 8 October 
1985. 
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(2) In addition to Rule 6 (1), membership of the 
Union shall consist of and be open to such persons 
as have been elected as paid full-time, fractional or 
part-time officers of the Union who are paid on 
academic salary scales. 

(3) Notwithstanding Rule 6 (1), the following 
categories of employee shall be excluded from 
membership of the Union 

(a) Persons who for less than half the time are 
employed, teach awards and courses or 
engage in research and administrative 
duties related to the teaching of awards or 
courses listed in the Yearbook of the 
Australian Council on Awards in 
Advanced Education, provided that 
persons teaching in the Western Australian 
Academy of Performing Arts at the 
Western Australian College of Advanced 
Education, and persons teaching short 
non-award courses in institutions listed in 
Rule 6 (1) shall be eligible for membership; 

(b) Directors and their deputies. 
The success of this application depends upon the 

particular candidates being ineligible in accordance with 
that construction of rule 6 and in particular subrule (3) 
(a) for which the applicant contends. In substance it is 
submitted that upon its proper construction the subrule 
excludes from eligibility those persons who fall within the 
callings described in rule 6 (1) (a) to (d) inclusive who 
teach less than half the time and/or are involved in 
research and/or administrative duties. According to the 
applicant's contention the expression "for less than half 
the time are employed" can only refer to teaching duties 
otherwise it is said it would create overlapping with 
membership of other unions which unions however are 
not nominated. 

No question of construction arises other than in 
relation to subrule (3) (a) of rule 6. As I read that subrule 
the following categories of employees are excluded from 
membership of the union namely:— 

persons who for less than half the time 
— are employed, 
— teach awards and courses 
or 
— engage in research and administrative duties 
related to the teaching of awards or courses 
— listed in the Yearbook of the Australian Council 
on Awards in Advanced Education, 
provided that persons teaching in the Western 
Australian Academy of Performing Arts at the 
Western Australian College of Advanced 
Education, and persons teaching short non-award 
courses in institutions listed in Rule 6 (1) shall be 
eligible for membership. 

In substance that is the construction adopted by the 
union although with a minor and, I think, inconsequen- 
tial difference, that is that the union assumes that' 'they'' 
should precede the words "are employed" even though 
"they" is not included and may have been deliberately 
omitted in the subrule. As I read the subrule it is intended 
that, subject to the proviso, persons otherwise eligible 
are excluded if the substantial nature of their employ- 
ment is not teaching awards or courses listed in the 
Yearbook of the Australian Council on Awards in 
Advanced Education or being engaged in research and 
administrative duties related to the teaching of awards or 
courses listed in the Yearbook of the Australian Council 
on Awards in Advanced Education. That, taking a broad 
view, is what the subrule says and it expresses that 
intention according to the ordinary and natural meaning 
of the words although it aids understanding to set it out 
in the way that I have done. The intention as it appears to 
me is that eligibility be based upon the academic nature 
of the work involved which is perceived as teaching 
awards and courses at the level of advanced education 
courses or administrative and research functions related 
to such courses. The nature of the work in those terms is 

intended to distinguish between academic and non- 
academic positions such as those involved in lecturing or 
administration in tertiary and further education. The 
object is achieved by excluding from membership any 
person who otherwise is eligible but spends less than half 
the time he is employed in teaching or administration or 
research related to advanced education courses and 
awards. The proviso in subrule (3) excepts the special 
cases referred to, being those who teach courses which 
are not as otherwise specified in the subrule. 

The construction which I have favoured accords with 
the context in which subrule (3) is contained. In 
particular rule 5 describes the industry in connection with 
which the union is organised as:— 

... the industry of persons employed or usually 
employed in Western Australia in or in connection 
with a College of Advanced Education or a post 
compulsory education learning institution or 
institutions, other than universities, in academic 
positions or positions paid on academic salary scales 
in the classifications referred to in Rule 6. 

What is meant by "academic" is not otherwise defined 
and one must look for its meaning within the context of 
the rules irrespective of definitions that may be obtained 
from dictionaries and notwithstanding that teaching may 
be perceived as an essential ingredient to which all other 
work is subordinate. 

Rule 6, in my view, contains no ambiguity of 
expression which would necessitate or permit reference 
to extrinsic material to make the intention clear. It is 
nevertheless possible to conclude that the meaning which 
I have attributed to the eligibility rule is consistent with 
the intention of the framers for the following reasons. 
Between 1974 and 1979 the Tertiary Education Academic 
Staff Association Union of Workers Western Australian 
Division (TEASA) covered academics at the West 
Australian Institute of Technology and the Western 
Australian College of Advanced Education. In 1979 the 
Industrial Arbitration Act was amended and TEASA 
was no longer capable of representing its members in the 
Commission until in 1985 the Industrial Relations Act 
was amended and academics were able to register an 
organisation of employees. On 16 August 1985 TEASA 
resolved to change its name to the Union of Australian 
College Academics, Western Australian Branch, 
Industrial Union of Workers and adopted a new set of 
rules and became registered with this Commission on 11 
February 1986. The only objection came from the Civil 
Service Association of Western Australia Incorporated 
and was accommodated. There was no objection to 
registration by the State School Teachers Union which is 
an organisation of employees that represents teachers in 
areas other than that delineated in the eligibility rule. I 
am informed that a federal equivalent organisation was 
constituted at about the same time as the State Union 
with an eligibility rule in equivalent terms. It shares a 
common membership with the State Union. 

Those nominated candidates for election whose 
eligibility has been questioned have been shown to have 
been employed as follows:— 

John Williamson — Principal Lecturer, Associate 
Head of Education, Mount Lawley Campus, Head 
of Department of Music Education; 

Wally Green — Principla Lecturer, Head of 
Department, Maths and Computer Education; 

Harold McKnight — Principal Lecturer, 
Associate Head of School of Applied Arts and 
Science, Mount Lawley Campus, Head of 
Department, Human Movement; 

Lyall Hunt — Senior Lecturer, Co-ordinator 
Extension Services; 

Alison Fulmer — Senior Lecturer, Department of 
Education; 

Patricia English — Lecturer, Religious Studies; 
Audrey Morcombe — Lecturer, Vocational 

Education. 
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Evidence in relation to the employment of these 
candidates was elicited in testimony from the applicant 
and from Mr Yorke, Mr Hunt and Mr Williamson. On 
the basis of the material which is before me the applicant 
has failed to establish any reason on the view which I take 
of rule 6 why these candidates are to be regarded as 
ineligible in any relevant respect for participation as 
candidates in the forthcoming election. 

For the foregoing reasons I propose that the 
application be dismissed and the interim order staying 
the election is accordingly cancelled and the election may 
now proceed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 928 of 1986. 

Between John Roger Prestage, Applicant and Union of 
Austraian College Academics, Western Australian 
Branch, Industrial Union of Workers, First 
Respondent and Mr J.E. Tonkin, Returning 
Officer, Second Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS matter having come on for hearing before me on 
the 30th day of September 1986 and having heard Mr 
W.D. Claydon on behalf of the applicant; Ms S.J. 
Donnelly and with her Mr D.M. Yorke on behalf of the 
first named respondent and Mr J.E. Tonkin, Returning 
Officer, on his own behalf and I having reserved 
judgment on the matter and judgment being delivered on 
the 6th day of October 1986, wherein I found that the 
application should be dismissed and gave reasons 
therefor, it is this day, the 6th day of October 1986 
ordered that:— 

1. The application be dismissed; and 
2. The interim order issued by me in this matter 

on the 30th day of September 1986 be cancelled. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 928 of 1986. 

Between John Roger Prestage, Applicant and Union of 
Australian College Academics, Western Australian 
Branch, Industrial Union of Workers, First 
Respondent and Mr J. Tonkin, Returning Officer, 
Second Respondent. 

Before His Honour the President D.J. O'Dea. 

Interim Order. 
WHEREAS this matter came on for hearing before me 
on the 30th day of September 1986 and I heard Mr W.D. 
Claydon on behalf of the applicant; Ms S.J. Donnelly 
and with her Mr D.M. Yorke on behalf of the first named 
respondent and Mr J. Tonkin, Returning Officer on his 
own behalf; and whereas this matter concerns an inquiry 
pursuant to section 66 (2) (e) of the Industrial Relations 
Act 1979, into an election being conducted by the second 
named respondent for offices of the first named 
respondent and involves the interpretation of the rules of 
the first named respondent; and whereas it became 
necessary for me to reserve my decision on this matter; 
now therefore in order to maintain the present position 
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and allow time for my deliberation, it is this day, the 30th 
day of September 1986 ordered that the conduct of the 
aforementioned election in so far as it relates to delegates 
from the Western Australian College of Advanced 
Education be stayed pending further appeal. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 945 of 1986. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Applicant and Robe River Iron Associates, 
Respondent. 

Before His Honour the President D.J. O'Dea. 
The 26th day of September 1986. 

Mr D. Stone (of Counsel) on behalf of the applicant. 
Mr K.J. Martin (of Counsel) on behalf of the 

respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: I have before me an application by 
the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers (AWU), in respect 
of which application Robe River Iron Associates is the 
respondent. The application is brought pursuant to 
section 49 (11) of the Industrial Relations Act 197 and it 
seeks an order that the operation of the decision of 
Commissioner G.L. Fielding of 16 September 1986 be 
stayed pending the hearing and determination of an 
appeal and that this application be given an expedited 
hearing. The application was filed on 24 September and 
is being heard this day 26 September. So the second part 
of the application was acceded to. 

However it seems to me that I must dismiss the 
application for the reason that there is in fact, in the view 
I take, no decision as described. I propose now to issue 
my reasons for that view. 

The initial proceedings arose by virtue of an applica- 
tion by Robe River Iron Associates and in those pro- 
ceedings the AWU was the respondent. The application 
was dealt with by Mr Commissioner Fielding and 
according to the reasons for decision, which he issued on 
22 September 1986, the application was a novel one in 
which the company as applicant sought anorder in these 
terms: 

That notwithstanding the provisions of the 
Orders made by the Commission in Court Session 
on 21 August 1986 in matter No. 758 of 1986 the 
Company is entitled to dismiss G. Acosta, an 
employee engaged pursuant to Order (1) of those 
Orders for serious misconduct. 

The application was made as a result of an incident 
concerning Acosta and another employee, as a result of 
which the company on 4 September issued a written 
notice to Acosta indicating that he had been dismissed 
for misconduct. Notwithstanding that notice, the 
company took no further action, continued to pay the 
man, stood him aside, and evidently permitted him to 
remain in accommodation which he occupied with his 
family of a wife and three children. Then having taken 
those steps, the company made the application. 

The reasons for decision issued on 22 September are 
before me and they deal at some length with the circum- 
stances of the incident which involved an apparent 
assault by Acosta on another person. Of course reference 
was made to the order of the Commission of 21 August 
1986 and its terms in reference to employment and 
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dismissal from employment are referred to in the 
reasons. I will not repeat them here but the terms of the 
order were in part referred to in the reasons of Mr 
Commissioner Fielding. 

On 22 September when the reasons for decision were 
delivered a document was furnished to the parties. It was 
headed "Minute of Proposed Declaration" and it is in 
these terms: 

Having heard Mr G.D. McKenzie on behalf of the 
Applicant and Mr K.F. McCann on behalf of the 
Respondent, the Commission hereby declares: 

That notwithstanding anything to the 
contrary contained in the Order of the 
Commission dated 21 August 1986 in 
Application 758 of 1986 that the Applicant be 
and is hereby authorised to summarily dismiss 
Mr G. Acosta from its employment for 
misconduct committed in the course of his 
employment on 4 September 1986. 

Dated at Perth this 22nd day of September 1986. 
Section 35 of the Industrial Relations Act is headed 

"Decision to be first drawn up as minutes" and its 
provisions in subsection (1) are: 

... the decision of the Commission, except a 
direction, order or declaration under section 32 or 
an order for dismissal shall, before it is delivered, be 
drawn up in the form of minutes which shall be 
handed down to the parties concerned and, unless in 
any particular case the Commission otherwise deter- 
mines, its reasons for decision shall be published at 
the same time. 

Subsection (3) provides: 
The parties concerned shall, at a time fixed by the 

Commission, be entitled to speak to matters 
contained in the minutes of the decision and the 
Commission may, after hearing the parties, vary the 
terms of those minutes before they are delivered as 
the decision of the Commission. 

Subsection (4) provides: 
The Commission, with the consent of the parties, 

may waive the requirements of this section in any 
case in which it is of the opinion that the procedures 
therein prescribed are inappropriate or unnecessary. 

There has been no indication that the parties have 
waived the requirements. It has been made clear that the 
parties have not exercised the power open to them under 
subsection (3) and no time has been fixed for speaking to 
matters in the minutes although that may be subse- 
quently done. 

There is ample authority, if it is necessary to support 
the conclusion I come to, that what is before me is merely 
a minute of a proposed declaration, as it says and does 
not constitute the decision reached by Mr Commissioner 
Fielding. Indeed, there are matters in the reasons for 
decision which are not referred to in the terms of the 
proposed declaration which is before me in the form of a 
minute. 

That is the basis for the conclusion which I am 
compeUed to reach, notwithstanding submissions which 
Mr Stone has put to me as to the effective decision being 
otherwise. My decision is that there is at this point no 
decision against which an appeal can properly be 
instituted. 

What Mr Stone put was that in effect, the decision of 
the Commission dismissed the case for Mr Acosta pro- 
pounded by the AWU, albeit that the proceedings were 
formally instituted for the purpose of the company's 
application which might be described as seeking a 
declaration as to their authority to dismiss Mr Acosta 
having regard for the constraints which the company 
may have considered the order of the Commission dated 
21 August 1986 imposed. 

In respect of Mr Stone's submissions, I have to have 
regard for the nature of the proceedings which were 
instituted before Mr Commissioner Fielding and the 
form of the declaration that is contained in the minute 

and of course I have to have regard for the requirements 
of section 35 which have not been complied with. It is for 
that reasons that it seems to me there is no basis for an 
application. There is nothing to stay, there being no 
decision in respect of which an appeal can properly be 
instituted. As I have said, there is no purpose in dealing 
with the matters which have been put in support of and in 
opposition to the application for stay. 

I reflect that it is open to the parties to take the 
necessary steps to formulate the decision and it is open, 
of course, to the present applicant to institute an appeal, 
although it seems to me that the present appeal ought 
properly to be withdrawn. 

The only other thing I wish to say is important and it 
bears upon the finding I have made in respectof the 
absence of a decision, as such, from which an appeal can 
be brought. Because that is the position, it seems to me 
that the company is in the same position as it was when it 
made its application to Mr Commissioner Fielding in that 
it had taken certain steps in exercise of its right to 
determine the employment of Mr Acosta as it saw fit on 
the grounds indicated in its notice of dismissal of 4 
September at which time, as I recounted, it stood the 
man aside, left him in his accommodation and took no 
further step until the decision of Mr Commissioner 
Fielding was available. 

Of course one must recognise that the company has 
had the opportunity of reading the reasons for decision 
but that is not the decision itself. The decision has yet to 
be issued, to use the words of section 35. I respectfully 
suggest that there is a great deal more than a technicality 
in the use of the word "decision". I have referred to 
authority without citing the authority but certainly in the 
recent experience of the Commission, there have been 
occasions where it has been necessary to determine the 
very point which has caused me to reject the application 
on the basis that there is no decision properly so-called. 

Because the company is faced with that, no decision 
properly so-called, it might be expected that its position 
with regard to Mr Acosta is as it was when the application 
was made. For that reason I feel it is necessary to make 
the recommendation that the company maintain the 
status quo until the position is changed. Whatever it does 
beyond that of course is a question for the company itself 
but it would be my firm recommendation that no step be 
taken to evict this man from company accommodation 
until the matter of the decision has been formalised. It 
may be that an application for stay is made. It may be 
that that application would be unsuccessful. It may be 
preferable that there be some other way of dealing with 
this matter. However, I am dealing with it as I see I must 
by dismissing the application on the basis that it is not 
properly founded, there being a fundamental defect in 
respect of the appeal and that defect relates to the failure 
properly to formulate the decision. Whatever happens to 
the decision beyond the application is not a matter for 
me. The application was seeking maintenance of the 
status quo because it averred that the Commission's 
decision involved hardship to Mr Acosta and his family, 
particularly as he stands to be evicted from the 
respondent company's house. There is no question of 
making an order on that basis as the application must be 
dismissed for the reasons I have suggested. I do however 
have regard for the fact that the current appeal with 
which the application is concerned is fixed for 7 October 
and it is relevant that if an appeal against a decision 
properly formulated is instituted it may well be that the 
hearing of that appeal may equally be expedited. The 
reason for that, is that the issues are of some moment, as 
the grounds of appeal which are before me in the present 
appeal and related to the present application would 
indicate. In particular ground (6) claims that the matter is 
of such public importance that an appeal should lie. I 
make no finding as to that but it is said that "The public 
importance of the matter lies in the impact of the 
Commissioner's decision on future industrial peace at 
the Robe River premises". Again I make no judgment as 
to that, but it is not an irrelevant consideration and the 
question of public importance motivates me to make the 
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recommendation to the respondent in this application 
that it have regard for the fact which is consistent, I 
might add, with the submissions put to me by Mr Martin, 
Counsel for the respondent, as to the status of the 
decision, that it does not constitute a proper basis for 
appeal. One cannot have it both ways. If that be true, as 
it certainly is according to my finding, then the decision 
cannot be regarded by the company as a decision which 
authorises it without further formulation in accordance 
with the Act, to proceed where it had withheld any 
decision to proceed before the application was made. 

In other words, I assume the purpose of its application 
was to enable the Commission to determine whether the 
step it had taken was authoritative, having regard for the 
terms of the order. The Commissioner has indicated his 
view of that; he has indicated his reasons for deciding 
favourably to the company in that respect, but those 
reasons have not yet been given formal effect. The 
reasons are consistent with that situation. The decision to 
recover the company's premises is, it seems, conceded to 
be connected directly with the result of the decision. The 
fate of the decision, as I see it at this point, lends great 
weight to the recommendation I have made that the 
status quo be maintained until this unusual and 
somewhat parlous position be sorted out. 

I propose to dismiss the application and make the 
recommendation as indicated. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 945 of 1986. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, 
Applicant and Robe River Iron Associates, 
Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS matter having come on for hearing before me on 
the 26th day of September 1986 and having heard Mr D. 
Stone (of Counsel) on behalf of the applicant and Mr 
K.J. Martin (of Counsel) on behalf of the respondent 
and judgment being delivered on the said 26th day of 
September 1986 wherein I found that the application 
should be dismissed and gave reasons therefor, it is this 
day, the 26th day of September 1986 ordered that the 
application be dismissed. 

(Sgd.)D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 617 of 1986. 

Between George Charles Stanley Rogers, Applicant and 
the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers, First Respondent and William Ethell, 
Second Respondent. 

Before His Honour the President D.J. O'Dea. 
The 22nd day of July 1986. 

Mr G.C.S. Rogers on his own behalf. 
Mr R.L. Le Miere (of Counsel) on behalf of the 

respondents. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

hearing.) 
THE PRESIDENT: This application is brought by 
George Charles Stanley Rogers, who is a member of the 
Western Australian Carpenters and Joiners, Bricklayers 
and Stoneworkers Industrial Union of Workers, which is 
the first respondent to the application, the second 
respondent being William Ethell, its Secretary. The 
application is brought pursuant to section 66 of the Act, 
and I refer to that section to the extent of indicating that 
on an application made pursuant to the section the 
President may make such order or give such directions 
relating to the rules of the organisation, their observance 
or non-observance or the manner of their observance, 
either generally or in the particular case, as he considers 
to be appropriate. And then is set out the various orders 
that may be made, including of course, interpretation, 
disallowance of rules, and so on. 

The result of this application I might best describe as 
one in which observance of the rule will be indicated in 
the particular case. It may become clearer why I say that 
when I refer to the construction of the particular rule. 

Rule 34 deals with Stewards and subrule 2 with the 
position of Job Steward. It provides: 

There shall be a Job Steward in respect of all jobs 
on which members of the Union are employed. If 
there is only one member of the Union employed on 
any particular job he shall be the Job Steward and 
continue to hold that position until at least three 
other members of the Union become employed on 
the job. If and as often as there are four or more 
members employed on any particular job, they shall 
from time to time choose one of their number (by 
such method as they shall mutually agree or failing 
agreement as fixed by the COM) to be the Job 
Steward and if at any time for any reason there shall 
be no Job Steward on any particular job it shall be 
the obligation of each member employed on such 
job to advise the COM accordingly. The COM may 
from time to time as it thinks fit cancel the appoint- 
ment of any Job Steward and either require the 
members employed on the job to appoint or itself 
appoint another Job Steward in his place. 

There are then set out the requirements to be carried 
out by the Job Steward which involve examination of 
union tickets of all members employed on the job, 
reporting on the financial status of members to the 
Secretary and undertaking other duties which may be 
required by the Committee of Management. 

The rule is one which is reproduced in precisely the 
same words as existed under the old rules which were in 
vogue at the time of the events with which I am 
concerned. I decline to embark upon a construction of 
this rule in any particular sense. In particular I decline to 
attempt to determine, in any final way, what is meant by 
the expression "job" in the term "Job Steward" and in 
the reference to "job" throughout the subrule. I accept 
for the purpose of the present application the ordinary 
meaning as I understand it, of the word "job". It is not 
the same but is synonymous with "site" in some respects. 
It is in other respects related to the task which a 
tradesman with whom the rule is concerned is 
undertaking. 

The precise meaning of it creates some difficulty in the 
present application because for the first time the union 
has adopted a strict construction of the rule in relation to 
the position of Job Steward at Homeswest in the 
following respect. Members of the union have been 
employed by Homeswest for many years, Homeswest 
being an organisation which is charged with the 
maintenance of the residential homes and flats occupied 
by its tenants. It employs these tradesmen for the pur- 
pose of carrying out the maintenance and they may, at 
any given time, be engaged in work on various buildings 
throughout the metropolitan area or, I suppose although 
nothing turns upon this, in other areas of the State. 
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The unions has been represented by a Job Steward, so 
far as memory goes, since 1977, at least that is the 
memory of the applicant. He says he is the third such 
person to occupy the position. The arrangements are 
fairly informal but so far as the applicant's evidence 
indicates, there is access for him, as Job Steward, to 
members of the union or other tradesmen employed at 
the various locations or he may effect contact with them 
by meeting them at Homeswest's depot in Brown Street, 
East Perth by arrangement. Whichever method of 
contact is employed, he is able to carry out the duties set 
out in the rule. Although there is no detailed evidence as 
to that, it has been sufficiently indicated that those tasks 
that are required under subrule 2 are carried out, and 
that, as I say, has been the case for some years. 

The union, in response to the present application, says 
that it is inappropriate, having regard to the proper 
construction of the subrule, that there be a Job Steward 
for Homeswest because it is inappropriate that 
Homeswest should be regarded collectively as a job 
within the meaning of the subrule. As I say, I do not 
attempt to define "job", nor to construe the rule with 
precision. What has been argued by the union in respect 
of the application of subrule 2 may be supported, but the 
practical situation has been, under the previous rules, to 
recognise the rule as applying to "job" in the sense that 
Homeswest has been regarded as a "job" despite work at 
various locations. 

In effect, what I am saying is, whether or not it accords 
with the strict construction of the rule, the applicant has 
carried out, by virtue of election of the membership, the 
task of Job Steward. He now applies for orders or 
directions which require the respondent to comply with 
the rules, and in particular, by and in all respects 
recognising that he is the properly elected Job Steward of 
the union at Homeswest, and requiring the second 
respondent, the Secretary, to notify the maintenance 
officer of Homeswest accordingly. 

The applicant further asks that, having regard to the 
requirements of the Act for equal opportunity and 
democratic control of the union and by references to 
anti-discrimination laws, there should be an order that 
the rule be amended. He asked for further orders in 
respect of costs of the application. 

In so far as the application seeks amendment of the 
rule, it relates to the provision for election. The word 
used is "choose", and there is provision in the rule for 
the Committee of Management from time to time, as it 
thinks fit, to cancel the appointment. In the course of 
this hearing I have expressed my opinion that that power 
of cancellation is to be interpreted as "for good and 
sufficient reason". I think that is to be implied, not- 
withstanding the expression "as it thinks fit", in order to 
give practical efficacy to the rule. If it were not so, the 
Committee of Management would be able to exercise, 
without constraint, a right of cancellation which would 
not only overpower but prevent, at any stage, a proper 
selection by the membership at the whim of the 
Committee of Management. Having regard to the 
objects of the Act, and in particular that which deals with 
the right of democratic control [section 6 (f)] and having 
regard to the full participation of members in the affairs 
of the organisation, that would be a strict construction 
which would be unfair and may call for amendment. I 
prefer therefore to read the rule as requiring the exercise 
by the Committee of Management of cancellation as one 
which is effected where there is good and sufficient 
reason and I particularly draw that point to the attention 
of the Committee of Management in this case. 

Having said that, I decline to make any order in respect 
of amendment. It would be quite impractical to do so 
and would be premature. I think the construction which I 
have accepted as being open, is certainly that which has 
been followed in practice by the union over the years. 
Although I do not intend that that construction be 
binding for future purposes, for the purpose of the 
present application I take that view of the subrule. 

With that in mind I recognise from the evidence that 
the members of the union, or a substantial number of 
them, chose the applicant as Job Steward and have 
subsequently indicated, by signing a questionnaire and 
returning it, that they agreed that he should be Job 
Steward. 

Notwithstanding that election and ratification, the 
union was apparently minded to question his appoint- 
ment or at least his election to that position. I say it 
intended to question it because it was resolved in July last 
year that there be "a meeting of . . . members employed 
by the State Housing Commission (in other words 
Homeswest) to discuss the appointment of G.C. Rogers 
as Shop Steward". That meeting was subsequently 
arranged and members attended, including Mr 
Henderson, the then Secretary, and two other members 
of the Committee of Management, as well as Mr Rogers. 

At that meeting Mr Henderson indicated that Mr 
Rogers was considered to be unsuitable to hold the 
position of Steward but the meeting was aborted and the 
members left. There was certainly no resolution or 
indication of support for that view. 

The proceedings today have indicated, not for the first 
time, that there is between Mr Rogers and the union, a 
lack of compatibility which has manifested itself in 
various ways which have come to my official attention. 
Notwithstanding that, those members concerned with 
the position of Job Steward in the place where Mr Rogers 
and those members work, have made a choice and it is a 
choice which, so far as I am made aware of the facts, is 
one which in fairness and by way of maintenance of 
democracy, should remain. 

If there are good and sufficient reasons why it should 
not be so, no doubt the Committee of Management will 
take such steps as it may consider it is able under the 
subrule. I propose, however, on the basis of what I have 
said, that this present application should be determined 
now, without that order being based upon a strict con- 
struction of the rule. I do that in the circumstances which 
I have explained and for the reason that it concerns the 
question of the choice made by his fellow members at his 
place of employment. 

I do not propose that the order need go as far as the 
applicant seeks and perhaps it is sufficient to direct the 
respondents to recognise the applicant as the properly 
elected Job Steward in Homeswest. I do not propose to 
direct the respondent to advise anybody of that. If it is 
important to the applicant that the direction I have made 
should be brought to the attention of anyone at 
Homeswest, he can always obtain a copy of the direction 
for that purpose. 

I have already said that it is not appropriate to direct 
amendment of the rule and so far as the remaining order 
is concerned, I do not propose to make any order for 
costs. 

There will be an order in the terms which I have 
indicated. A minute of that order will be prepared. If 
either party wishes to speak to the minute as provided for 
in the Act, that desire can be referred to my associate 
who will make arrangements and I will hear you. In the 
meantime I propose to withhold issuing the order until 
Monday of next week. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 617 of 1986. 

Between George Charles Stanley Rogers, Applicant and 
the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers, First Respondent and William Ethell, 
Second Respondent. 

Before His Honour the President D.J. O'Dea. 
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Order. 
THIS matter having come on for hearing before me on 
the 22nd day of July 1986 and having heard Mr G.C.S. 
Rogers on his own behalf and Mr R.L. Le Miere (of 
Counsel) on behalf of the respondents and judgment 
being delivered on the said 22nd day of July 1986 wherein 
I found that the application should be allowed only in 
respect of the claim by the applicant to be recognised as 
the properly elected Job Steward for members of the first 
respondent employed by Homeswest, and gave reasons 
therefor, it is this day, the 28th day of July 1986 ordered 
and directed that:— 

1. The first and second respondents forthwith 
recognise the applicant as the properly elected Job 
Steward for those members of the first respondent 
employed by Homeswest; and 

2. The application in all other respects be 
dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 184 of 1986. 

Between George Charles Stanley Rogers, Applicant and 
the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers, First Respondent and William Ethell, 
Second Respondent and Mr J. Tonkin, Returning 
Officer, Third Respondent. 

Before His Honour the President D.J. O'Dea. 
The 11th day of July 1986. 

Mr G.C.S. Rogers on his own behalf. 
Mr D.H. Schapper (of Counsel) and with him Mr 

G.G.Young on behalf of the first and second named 
respondents. 

Mr J. Tonkin, Returning Officer, on his own behalf. 

Reasons for Decision. 
THE PRESIDENT: On 26 February 1986 the applicant 
George Charles Stanley Rogers who is a member,of the 
first respondent which is an organisation registered 
under the Industrial Relations Act 1979, lodged in the 
Commission an application for orders and directions 
pursuant to section 66 of the Act upon the basis of 
complaints relating to an election then in progress for 
certain offices within the union. The complaints alleged 
firstly that "a 'roll' of a non-existing 'branch' of the 
'Building Workers Industrial Union' (a federal registered 
organisation) was presented to the Returning Officer as a 
correct and proper 'roll' of the abovenamed union". 
Secondly that "members, who are financial members of 
the State Union, are listed as 'unfinancial' and ineligible 
to record a vote". 

The applicant was directed to file and serve further and 
better particulars of those complaints and was required 
to indicate what orders or directions he sought. Follow- 
ing this direction the applicant obtained leave to add as a 
further party William Ethell who was the Acting 
Secretary of the first respondent and has been named as 
second respondent in the proceedings. 

On 28 February 1986 the applicant supplied further 
particulars and proceedings were conducted which 
resulted in the issue of an interim order on 11 March 1986 
which order stayed the election and require rectification 
of the roll and upon this being done the interim order was 
discharged. 

On 28 February 1986 in providing the further and 
better particulars which were ordered, the applicant 
raised matters which were additional to those matters of 

complaint already referred to. One matter sought an 
order that an up to date union roll be kept and main- 
tained in the registered office of the first respondent. 
Section 63 of the Act already goes to this question as do 
certain of the rules of the Union. In addition I have some 
recollection that at an earlier time in other proceedings 
concerning the union I had occasion to give directions 
concerning the obligation to maintain a register of 
members. Beyond pointing out that there is an obligation 
to keep at the head office of the union an up to date 
record of membership it is unnecessary in my opinion to 
do anything further in respect of that particular matter. 

Also on 28 February 1986 the applicant in responding 
to the direction raised the further following matters:— 

4. The first and third (sic) respondents shall not 
verbally or by letterhead, publications or any 
document hold itself out to be a "Branch of the 
Building Workers Industrial Union". 

5. The information contained in 4 to be circulated 
to all members. 

6. My expenses relating to this application be 
borne by the funds of the first respondent. 

7. Orders or directions as the Hon President 
deems fit. 

In the course of proceedings on 11 March 1986 the 
applicant made submissions in support of the additional 
orders and exhibited various documents to verify those 
submissions. What follows indicates the apparent 
operation of the first respondent (which I will refer to as 
the State union) in relation to that which purports to be 
the Building Workers Industrial Union, Western 
Australian Branch (which I shall refer to as the BWIU 
branch). I refer to the apparent relationship because 
there is no "evidence" as such but I have set out what I 
accept to be the factual basis on which the applicant 
requests that the State union and the second respondent 
be enjoined from holding the State union out as being the 
BWIU branch. 

On other occasions I have referred to the problems 
arising within the State union by virtue of the co- 
existence of the State union and the BWIU branch (63 
WAIG 1929 and 65 WAIG 135). The rules of the State 
union have since been changed so that they substantially 
reflect the rules of the Building Workers Industrial 
Union of Australia but according to the submissions of 
the applicant the State union continues to be dogged by 
similar problems because it purports to be the BWIU 
branch notwithstanding the closure of that branch by a 
national conference of the federal organisation as from 
22 May 1985. 

The applicant has made reference to a number of 
consequences. He indicated that the State union 
continues to have and recruit members for the BWIU 
branch and asserts that this is contrary to the rules of the 
federal organisation. He referred to the confused state of 
the membership roll of the State union which contains 
details of tile fixers who are ineligible for membership of 
the State union. It also contains names of members 
which names should be struck off the register and it 
exhibits errors in relation to the financial status of 
members, which problem gave rise to the original 
complaints which founded the application. I have 
already given directions with the intention of remedying 
the state of the register of membership so far as there 
were errors likely to affect the then current election for 
officers within the State union. 

The applicant also drew attention to what he claimed 
were deceptive references to the BWIU branch in a 
publication "The Building Worker" and in minutes of 
meetings purporting to be meetings of the BWIU WA 
Branch. In particular I note exhibit 18, the minutes of a 
special State Management Committee Meeting of 6 
March 1985 which refers to the State union as "a branch 
of the BWIU". The purpose of the meeting is said to be 
the setting up of a branch of the BWIU in Western 
Australia. The national secretary of the federal organisa- 
tion that is, the Building Workers Industrial Union of 
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Australia, explained that to make the State union legally 
a branch of the BWIU an agreement presented at the 
meeting was then to be signed and adopted and if 
accepted by the federal body the branch would then be 
legally constituted. The minutes indicate that this 
procedure was followed and though it appears somewhat 
incongruous the minutes also record that the national 
secretary reported fully on the financial position of "the 
WA Branch". Other minutes which were produced 
referred to meetings for the month of August and these 
again referred to the union as a branch of the BWIU. 

In summary the applicant maintains that the affairs of 
the State union should be so conducted as to enable it to 
retain an accurate roll of membership in its registered 
office. He asserts that confusion is caused to members of 
the State union by its officials dishonestly representing 
the State union as the BWIU branch. 

The State union and second respondent were repre- 
sented by Mr D.H. Schapper (of Counsel). He opposed 
the further orders which the applicant sought and 
claimed that the State union is a branch of the federally 
registered Building Workers Industrial Union of 
Australia but that it is not necessary or competent for me 
to decide whether that be so. He contended that in any 
event whether the State union is a branch of the federal 
organisation or not is not contrary to the rules of the 
State union, nor is it misleading or deceptive for the State 
union to represent itself as the BWIU branch. Mr 
Schapper tendered a number of copies of agreements 
bearing upon the relationship between the State union 
and the BWIU branch, as with the material presented by 
the applicant I have in like manner treated these 
agreements as part of the basis upon which the 
respondent rests its response to the application. One of 
the documents produced is, I am told, a copy of a 
document which has been properly executed by each of 
the parties and indeed it appears to be that document 
referred to in the minutes of 6 March 1985. On the face of 
it the document authorises the State union to be the 
branch in Western Australia of the Building Workers 
Industrial Union of Australia and the officers of the 
State union to be the officers thereof. It otherwise 
records the agreement of each party to accept the 
members of the other without the need for further 
application or the payment of entrance fees and it 
records the undertaking of the State union to alter its 
rules and apply for a certificate pursuant to section 71 of 
the Industrial Relations Act 1979 and to comply with the 
requirements of that provision. I accept that the validity 
or otherwise of the agreement is not a matter which I am 
competent to deal with, for in this application I am 
restricted to a consideration of the effect upon the 
observance or non-observance of the rules of the State 
union. The applicant has not indicated any particular 
rule which is not being observed other than in respect of 
the maintenance of the register or members to which I 
have already made reference. 

Paragraph 3 of rule 4.—Objects enables the State 
union:— 

To affiliate to, federate with, amalgamate with, 
or otherwise combine with any trade or industrial 
unions, or associate or association of trades unions 
or any other organisation having objects similar in 
whole or in part to the objects of this union. 

Paragraph 9 of the same rule enables the union:— 
To pay affiliation fees to and assist financially or 

otherwise any bona fide labour or trade union 
organisation or association. 

Though I make no finding I am obliged to recognise 
that the arrangement entered into may be authorised by 
such objects, as Mr Schapper has contended. As to the 
desirability of such an arrangement I merely refer to 
those provisions of section 71 which relate to State 
branches of federal organisations where the officers and 
eligibility provisions are substantially the same. It is 
noted that the agreement requires the State union to 

undertake the steps required by section 71. Other 
organisations have followed that course without 
resulting in confusion of the members of the State union. 

It has not been shown that the first and second 
respondents have represented that the State union is the 
BWIU branch without authority to do so. Notwithstand- 
ing the history of the BWIU branch it appears upon the 
face of the agreement to which I have referred that they 
have acted with the authority of the Building Workers 
Industrial Union of Australia. 

On the basis of the foregoing I do not propose to make 
the further orders sought. Nevertheless I accept that in 
bringing to the Commission the matter of errors in 
relation to the register of members the applicant has 
incurred expense which should be met out of the funds of 
the union. I therefore propose to order the payment of 
such expenses in an amount approved by the Registrar. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 184 of 1986. 

Between George Charles Stanley Rogers, Applicant and 
the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers, First Respondent and William Ethell, 
Second Respondent and Mr J. Tonkin, Returning 
Officer, Third Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS matter having come on for hearing before me on 
the 11th day of March 1986 and the 4th day of April 1986 
and having heard Mr G.C.S. Rogers on his own behalf; 
Mr D.H. Schapper (of Counsel) and Mr G.G. Young on 
behalf of the first and second named respondents and Mr 
J. Tonkin, Returning Officer on his own behalf and I 
having reserved judgment on the matters in issue and 
judgment being delivered on the 11th day of July 1986 
wherein I found that, apart from the Interim Order made 
by me on the 11th day of March 1986 and the Further 
Interim Order made by me on the 4th day of April 1986,1 
should decline to make the further orders sought, and 
gave reasons therefor, it is this day, the 11th day of July 
1986 ordered that:— 

1. The application be dismissed; and 
2. The expenses incurred by the applicant in 

bringing the application, which expenses shall be as 
approved by the Registrar, shall be met out of the 
funds of the first respondent. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1072 of 1986. 

Between the Electrical Contractors' Association of 
Western Australia (Union of Employers) and 
Others, Applicants and Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth, Respondent. 

Before His Honour the President D.J. O'Dea. 
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Order. 
WHEREAS this application was made in accordance 
with subsection (11) of section 49 of the Industrial 
Relations Act 1979; and whereas the respondent union 
has indicated its consent to the application being 
allowed; and whereas I have considered and allowed the 
application; now therefore, it is this day, the 28th day of 
October 1986 ordered that:— 

The operation of that part of the decision of the 
Commission given on 22 September 1986 in matter 
No. 676 of 1986 relating to Clause 19.—Car 
Allowance be stayed pending the hearing and deter- 
mination of Appeal No. 1017 of 1986. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 689 of 1986. 

Between the State Energy Commission of Western 
Australia, Applicant and the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia, Respondent. 

Before His Honour the President D.J. O'Dea. 
The 4th day of August 1986. 

Mr S.H. Dunstan on behalf of the applicant. 
Mr R.A. Keegan on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an application pursuant to 
section 49 (11) of the Industrial Relations Act 1979 
whereby the applicant, the State Energy Commission of 
Western Australia, seeks a stay of the operation of part 
of the decision of the Senior Commissioner in matter No. 
1140 of 1985 pending the hearing and determination of 
an appeal therefrom. 

The decision was delivered on 20 June 1986 and the 
order pursuant to the decision provided that the Engine 
Drivers' (State Energy Commission) Award No. 15 of 
1977 be varied in accordance with a schedule which is 
attached and that such variation have effect from the 
beginning of the first pay period commencing on or after 
the 21st day of February 1986. The schedule indicated 
certain wage increases. 

The appellant applies for the stay upon the grounds 
that it submits there are serious questions to be deter- 
mined and that there is a clear convenience favouring the 
granting of a stay on the grounds that the State Energy 
Commission believes that in arriving at his decision, 
Senior Commissioner Halliwell contravened the Wage 
Fixing Principles and until this is tested, the operation of 
the order should not apply; secondly, that the decision 
has created serious anomalies across all State Energy 
Commission classifications and has led to an expectation 
of flow; thirdly, that payment, in accordance with the 
order, prior to the determination of the appeal will likely 
lead to industrial disputation, initially at the Bunbury 
Power Station site, where Engineering Trades employees 
have a wage relationship with shift operating employees, 
and fourthly, the applicant submits that the granting of 
an order staying part of the operation of the order in 
respect of the classifications of Boiler Controller, 
Turbine Driver, Unit Auxiliary Attendant and Auxiliary 
Plant Attendant at the Bunbury Power Station will have 
a stabilising effect on State Energy Commission 
operations until such time as the appeal is determined. 

The respondent, the Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia, has 
responded to the grounds in support of the application, 

1625 

although it does not resist the application, but makes 
certain points in respect of the grounds on which the 
application is made primarily to disagree with those 
grounds. However, the union sees no advantage in 
payments commencing before the appeal is heard and 
determined, primarily because recovery or repayment of 
moneys in the event of the appeal being successful would 
be likely to lead to serious industrial problems. That 
seems obvious enough if employees were required to 
refund payments made. 

The appeal has been fixed for hearing on 14 August. 
There would be in any event, I understand, little prospect 
of effect being given to the increases having regard for 
pay arrangements within the State Energy Commission. 

Suffice it to say that on the basis of the matters put 
before me this morning there does appear to be a serious 
question to be tried in the appeal and the balance of 
convenience, I am satisfied, favours a stay. Accordingly I 
propose to make an order that the operation of that part 
of the decision which grants wage increases to shift 
operating classifications at the Bunbury Power Station 
be wholly stayed pending the hearing and determination 
of the appeal. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 689 of 1986. 

Between the State Energy Commission of Western 
Australia, Applicant and the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia, Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS matter having come on for hearing before me on 
the 4th day of August 1986 and having heard Mr S.H. 
Dunstan on behalf of the applicant and Mr R.A. Keegan 
on behalf of the respondent and judgment being 
delivered on the said 4th day of August 1986 wherein I 
found that the application should be granted, and gave 
reasons therefor, it is this day, the 4th day of August 1986 
ordered and directed that the operation of the decision of 
the Commission given on the 20th day of June 1986 in 
matter No. 1140 of 1985 insofar as the said decision 
grants wage increases to the classifications of Boiler 
Controller, Turbine Driver, Unit Auxiliary Attendant 
and Auxiliary Plant Attendant at the Bunbury Power 
Station shall be stayed pending the hearing and deter- 
mination of appeal No. 627 of 1986. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 776 of 1986. 

Between Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of 
Workers, Applicant and West Australian 
Newspapers Limited, Respondent. 

Before His Honour the President D.J. O'Dea. 
The 15th day of August 1986. 

Mr R. J. Viol (of Counsel) on behalf of the applicant. 
Mr C.D. Stanley on behalf of the respondent. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an application by the 
Printing and Kindred Industries Union, Western 
Australian Branch, Industrial Union of Workers, the 
respondent being West Australian Newspapers Limited. 

The applicant applies pursuant to section 49 (11) for an 
order that the operation of the decision appealed against 
be stayed. The applicant has instituted an appeal, the 
date for the hearing of which has not yet been fixed. The 
grounds of appeal are before me as is the decision against 
which the appeal is brought. The decision is somewhat 
unusual in that it comprises an order dated 1 August 1986 
accompanied by abridged reasons for decision and that 
document contains eight paragraphs in which questions 
that were posed are answered, and it was intended, so it 
seems, that that document be read as part of the decision 
of the Commission and incorporated in its order of 1 
August. The abridged reasons contain two other aspects 
which make the decision somewhat unusual, and I refer 
to the footnote which indicates that full reasons for 
decision will be available at a later date, and the date is 
stipulated. 

It goes on to say ". . . in the event that any of the 
parties decide to proceed further with the matter (I take 
that to be a reference to the decision) pursuant to section 
49 of the Act (I take that to be a reference to the matter of 
appeal) I have issued an appropriate Order". If I might 
just summarise, the effect of that footnote is that the 
purpose of theorder and the abridged reasons for 
decision are to facilitate what has in fact happened; that 
is, the institution of an appeal and, as a result of that, this 
application for stay. 

The abridged reasons also contain a paragraph, being 
the third paragraph, in which the Commissioner urges 
the parties not to unilaterally disturb the rosters presently 
in operation and, if they are unable to agree upon 
changes to any particular roster with the advantage of the 
views that are expressed in the abridged reasons for 
decision, they should meet with him at a mutually 
convenient time for the purpose of endeavouring to 
resolve any such disagreement. 

I am told that disagreement existed and continues to 
exist in respect of item 1 of the abridged reasons, and that 
an attempt was made to meet with the Commissioner 
without success because of his unavailability. Item 1 is in 
these terms:— 

Whether the new rosters proposed by the 
company are in accordance with the Wage 
Indexation Principles? 

and the answer is in these terms:— 
In the absence of the details of the "New" rosters 

proposed by the Company I answer this question in 
the generality by saying that any bom fide changes 
in the systems of work which are necessary for the 
continued efficient and viable operation of the 
claimant's business, such as different shift work 
rosters are not contrary to the Commission in Court 
Session's dicta on the proscription of "pernicious" 
claims to worsen conditions of work as enunciated 
in matter No. 461 of 1983 — State Review of 
National Wage Decision of 1983 and confirmed by 
the State Wage Case of July 1986. 

Evidently, as a result of the favourable decision which 
is contained within the response to that question, the 
respondent has arranged to introduce new rosters 
commencing next Sunday 17 August. The applicant has 
brought the application and arranged for an expeditious 
hearing because of the introduction of those rosters in an 
effort to stay the decision at least effectively in relation to 
Item 1. 

It is quite apparent, as I said at the outset, that the 
decision itself is unusual. This is not a matter in which, as 
in the ordinary course, a stay is requested on the grounds 
that the appellant will suffer serious inconvenience if it is 
not allowed but on the other hand, there are within the 
terms of the abridged reasons for decision indications 

that it was the desire of the Commissioner that no 
changes should occur, although the effect in law of that 
expression of desire or intention or its status as an order, 
as a matter of jurisdiction, is hard to determine. 

The grounds of appeal deal with an allegation that 
there is an error of law in respect of the decision in the 
abridged reasons, ground 1 alleging that the 
Commissioner erred in holding that the proposed new 
rosters comply with the wage indexation principles. In 
the balance of the grounds there are allegations of error 
in respect of the construction of the Newspaper Printing 
Award. I am sufficiently satisfied that there is a serious 
question to be tried on appeal and the real matter for 
determination on this application is the question of 
balance of convenience. 

This has been considered in earlier cases in 
applications of this kind and in other places and the 
proper approach to the question of the balance of 
convenience really requires one to take into account the 
principles applicable upon the institution of an appeal. It 
has been of value in this jurisdiction to look to those 
principles to the extent that they have emanated from 
appeals from decisions which are, as this one is, an 
exercise of judicial discretion. Generally an appellate 
court will not make a practice of denying or depriving a 
successful litigant of the fruits of the decision gained and 
where the question has been determined as a matter of 
discretion it will only grant a stay where there are special 
circumstances, which means in a case of this kind that the 
applicant needs to show that the balance of convenience 
weighs in favour of a stay. 

The factual position is not very clear. I merely have 
been given to understand and of course I accept that on 
Sunday night, as a result of some changes which the 
respondent says are minimal, certain employees will be 
rostered for work and the claim for a stay is to avoid that 
consequence on grounds, so the application says, it will 
seriously prejudice the rights of the members of the 
appellant union. 

There are, I am told, some 25 to 30 persons involved. 
The company says that if it is stayed from exercising this 
part of the fruits of its judgment it will suffer financially 
without any real prospect of recovering the expense. The 
applicant on the other hand says that the stay that is 
required is limited in its terms and the costs will not be 
considerable. 

That is all there is before me and on the basis of that I 
am quite unsatisfied that the applicant has discharged the 
obligation of showing a balance of convenience in its 
favour. It certainly has not demonstrated the exceptional 
circumstances that one would, in the ordinary course, 
require and notwithstanding that it may be the 
respondent has acted in a way that was hoped by the 
Commission would not happen without reference to it, 
nevertheless it could certainly be heard to argue that it 
was free to do as it has done having regard to the ansv/er 
supplied in item 1. 

Accordingly, I am not satisfied the grounds exist to 
grant the stay and I refuse the application. There will be 
an order for dismissal of the matter. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No.776 of 1986. 

Between Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of 
Workers, Applicant and West Australian 
Newspapers, Limited, Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS matter having come on for hearing before me on 
the 15th day of August 1986 and having heard Mr R.J. 
Viol (of Counsel) on behalf of the applicant and MrC.D. 
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Stanley on behalf of the respondent and judgment being 
delivered on the said 15th day of August 1986 wherein I 
found that the application should be refused and gave 
reasons therefor, it is this day, the 15th day of August 
1986 ordered that the application be dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 889 of 1986. 

Between Charlie Carter Pty Ltd, Applicant and the 
Shop, Distributive and Allied Employees' 
Association of Western Australia, Respondent. 

Before His Honour the President D.J. O'Dea. 
The 19th day of September 1986. 

Mr P.M. Nisbet (of Counsel) on behalf of the 
applicant. 

Mr L.A. Jackson (of Counsel) on behalf of the 
respondent. 

Reasons for Decision. 
THE PRESIDENT: Charlie Carter Pty Ltd has brough 
this application pursuant to section 49 (11) of the 
Industrial Relations Act 1979, for an order that the 
operation of a decision of the Commission constituted by 
Mr Commissioner Salmon, given on 3 September 1986 in 
matter No. 844 of 1986 be stayed pending the hearing and 
determination of an appeal which it has instituted against 
that decision. 

The decision constituted an order made pursuant to 
the powers conferred by section 27 (1) (o) of the Act and 
was made in the following terms: 

That Charlie Carter(s) Pty Ltd deliver forthwith 
to the Shop, Distributive and Allied Employees' 
Association of Western Australia copies of all time 
and wages records for all persons employed by 
Charlie Carter(s) Pty Ltd under the terms of the 
Shop and Warehouse (Wholesale and Retail 
Establishments) Award 1977 No. 32 of 1976, from 
January 1984 until the 1st day of September 1986. 

It is necessary to refer to an application numbered 
CR487 of 1986 brought by the Shop, Distributive and 
Allied Employees' Association of Western Australia to 
which the applicant was respondent. The application 
related to a claim for amendment of the Wholesale and 
Retail Establishments Award 1977. Although applica- 
tion 844 of 1986 bears a different number, it was merely 
an interlocutory application for an order for production 
of documents pursuant to section 27 (1) and for that 
purpose the matter before the Commission related to the 
application numbered CR487 of 1986, it being necessary 
as part of the case for the applicant in that matter to 
prove matters to which the time and wages records, the 
subject of the interlocutory order, applied. 

The order or decision therefore does not finally decide, 
determine or dispose of the matter to which the 
substantive proceedings relates, that is application 
CR487 of 1986. In the view I take of the requirements set 
out in section 49 (2a), for the decision to be the subject of 
appeal the matter with which it is concerned must be of 
such importance that in the public interest an appeal will 
lie. 

The Act and regulations do not provide a guide to the 
circumstances in which a stay should be granted. It is 
assumed that the President exercises a discretionary 
power in applications of this kind subject to the require- 
ments of section 26. The tests which have been adopted 
are those considered appropriate in other jurisdictions in 
respect of the exercise of discretion to grant interlocutory 
relief. According to the tests there must be shown to be a 

serious issue to be tried and that the balance of 
convenience favours a stay [see Australian Coarse Grain 
Pool Limited v. Barley Marketing Board (1982) 57 ALJR 
425. See also Mt Newman Mining Co Pty Limited v. 
Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch (1985) 65 WAIG 
2052 and Casino Control Committee v. West Australian 
Theatrical and Amusement Employees Union (1986) 66 
WAIG 485]. 

The application for stay is broadly based upon a well 
established principle that when an appellant is exercising 
an undoubted right of appeal the appeal if successful 
should not be rendered nugatory. In particular the appli- 
cant relies upon demonstrating by reference to the 
grounds of appeal that there is a serious issue to be 
argued on appeal. Ground 1 provides that the 
Commissioner denied the appellant natural justice by 
refusing an adjournment of the application. As to the 
principles in relation to the review of the exercise of 
discretion to grant or refuse an adjournment I am guided 
by the following: 

An order made by a judge in the exercise of the 
discretion given him ... to postpone or adjourn a 
trial will only be reviewed by the Court of Appeal in 
most extraordinary circumstances where the Court 
of Appeal is satisfied that the judge's order would 
result in injustice being done to one or other of the 
parties. [Maxwell v. Keun and Others. Same v. 
Same (1927) All ER Rep 335.] 

To grant or refuse an adjournment is a matter for 
the discretion of the Court to whom the application 
is made. But where the refusal of an adjournment 
would result in serious injustice to one party, an 
adjournment should be granted unless in turn this 
would mean serious injustice to the other party. 
[Myers v. Myers (1969) WAR 19.] 

Although an appellate court ought to be very slow 
to interfere with the discretion of a judge on such a 
question as the adjournment of a trial, where the 
result of the order made below would be to defeat 
the rights of the parties or would be an injustice to 
one of the parties, the court has a duty to review the 
order, and the principle applies with full force where 
the order made is of a penal character. [M v. M 
(1968) 3 All ER 878.] 

The facts, so far as I can ascertain them given the 
nature of the proceedings are as follows. Application 844 
of 1986 was issued on 1 September and an expedited 
hearing was conducted in chambers on 3 September 
when the relevant order was made, the purpose of the 
order being that indicated in the schedule to the 
application namely it was in aid of the union's case for 
substantive relief in respect of application CR487 of 
1986. There had been discussions under the conference 
procedure regarding these matters prior to the hearing 
and on the date in question the hearing of the substantive 
claim was set down for 15 and 19 September. At the 
hearing on 3 September the applicant was represented by 
an experienced advocate, Mr Gifford who is employed 
by the Confederation of Western Australian Industry 
(Incorporated). He evidently advised the Commission 
that he was instructed to apply for an adjournment as 
Charlie Carter Pty Ltd wished to instruct a solicitor to 
appear to represent it on the hearing of the interlocutory 
application. The application for adjournment was 
opposed and the Commissioner refused the application 
but, so far as I am aware, without providing particular 
reasons for doing so. Again so far as I understand it from 
what was put to me, Mr Gifford remained and 
participated in the proceedings which led to the issue of 
the relevant order. 

To the extent that the application for stay rehes upon 
the assertion that the Commissioner's refusal of an 
adjournment in this case involved a denial of natural 
justice, that assertion has not been established. The 
prescribed procedure in relation to such applications 
involves a degree of informality and is set out in 
Regulation 80 and is affected by Regulation 78 which in 
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this case enabled the Commissioner to respond to an 
application for an urgent hearing and abridge the time. 
Although the time was abridged the applicant was not 
denied an opportunity to be heard. Mr Commissioner 
Salmon would be aware of Mr Gifford's considerable 
experience and I am sure he would entertain no doubt as 
to his capacity properly to represent the applicant's 
interest. It is unlikely that the Commissioner would have 
perceived that the applicant would be seriously 
prejudiced by the adjournment. Orders of this kind are 
not unusual or exceptional and the Commissioner was 
conversant with the purposes for which it was required in 
the proceedings. He would also be aware of the common 
requirement to keep such time and wages records and 
keep them for the purposes of production. 

The remaining grounds of appeal allege that the 
Commission acted in excess of jurisdiction and in respect 
of grounds 2 and 3 the basis of that allegation is that the 
order was oppressive. What is oppressive or unduly 
oppressive must depend on the particular circumstances 
of each case. In this case the applicant claims that the 
order is oppressive having regard to the length of time for 
which the records are required, that is from January 1984 
until 1 September 1986, and further in respect of the way 
in which the order was to be carried out, namely the 
production of copies of everyone's records forthwith. 
Also the applicant relied to some extent upon the 
wording of Regulation 80 which only requires documents 
to be produced for inspection. Section 27 (1) (o) however 
permits the making of such orders as may be just with 
respect to inspection or production of documents. The 
applicant endeavoured to show that compliance with the 
order will require an excessive amount of time and effort 
and its terms go beyond what is necessary for the purpose 
of the respondent's case. 

The application for stay was opposed by the 
respondent union and it was asserted that the appeal was 
merely an attempt to frustrate the union's application for 
substantive relief. It was said that there had been no 
attempt to comply with the order and proceedings for 
enforcement have been commenced before the Industrial 
Magistrate and stand presently adjourned. The 
respondent denied that the order was oppressive. It was 
conceded, rightly in my opinion, that it was inappro- 
priate to require production of the documents forthwith, 
but it claimed that the difficulties of production had been 
exaggerated and the time for compliance will obviously 
be a consideration taken into account by the Industrial 
Magistrate. Basically the respondent contended that the 
order represented a proper exercise of discretionary 
power and ought not be interfered with. 

The operations of the Commission are designed to 
serve the purposes of the Act in respect of the prevention 
and settlement of industrial disputes with the maximum 
of expedition and the minimum of legal form and 
technicality. Amongst the powers conferred by section 
27 are a variety of particular procedures and a broad 
general power to facilitate the expeditious conduct of 
proceedings. In that context the making of an 
interlocutory order is ordinarily unlikely to be regarded 
as an oppressive exercise of power or so oppressive as to 
be in excess of jurisdiction. It would have been preferable 
if the order had fixed a time for compliance but it is 
unlikely to have been intended that the requirement be 
met immediately. I have no doubt that production of the 
documents within a reasonable time would have been 
accepted as sufficient compliance. In fact I understand it 
was some 10 days before proceedings for enforcement 
were instituted. The substantive issue between the parties 
had been the subject of a conference and as a result of 
discussions it was made known that production of the 
records would be required. In the particular circum- 
stances it has not been shown that the terms of the order 
were unduly oppressive. Moreover nothing has been 
indicated which would cause me to believe that the 
decision, which was in the nature of a finding, is a matter 
in which the public interest would be served by an appeal. 

It is inappropriate to allude to matters which are for 
consideration on the hearing of the appeal and I have 
referred to the grounds of appeal only to the extent that 
the applicant has relied upon them for the purposes of 
this application. I have concluded that I should refuse a 
stay and I do so on the basis that on the material 
presented I am unable to reach the necessary degree of 
satisfaction indicated in the test approved in Australian 
Coarse Grain Pool Limited v. Barley Marketing Board 
(supra) which has been stated as follows: 

The court no doubt must be satisfied that the 
claim is not frivolous or vexatious; in other words, 
that there is a serious question to be tried. 
[American Cyanamid Co v. Ethicon Ltd (1975) 1 All 
ER 504 per Lord Diplock at 510.] 

The application will therefore be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 889 of 1986. 

Between Charlie Carter Pty Ltd, Applicant and the 
Shop, Distributive and Allied Employees' 
Association of Western Australia, Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS matter having come on for hearing before me on 
the 15th day of September 1986 and having heard Mr 
P.M. Nisbet (of Counsel) on behalf of the applicant and 
Mr L.A. Jackson (of Counsel) on behalf of the 
respondent and having reserved judgment on the matter 
and judgment being delivered on the 19th day of 
September 1986 wherein I found that the application 
should be refused and gave reasons therefor, it is this 
day, the 19th day of September 1986 ordered that the 
application be dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

AWARDS/AGRE EME NTS — 
Application for — 

CLERKS (Permanent Building Societies 
Australian Traineeships) INDUSTRIAL. 

Agreement No. AGS of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AGS of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Town and Country WA Building Society and Perth 
Building Society, Respondents. 

Agreement. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

Dated at Perth this 18th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1975 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and the employers 
named in Schedule A attached hereto on the other part, 
witnesseth that hereto mutually covenant and agree the 
one with the other as follows: 

1.—Title. 
This Agreement shall be known as the Clerks' 

(Permanent Building Societies Australian Traineeships) 
Industrial Agreement. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours. 
10. Conditions of Training. 
11. Savings. 
12. Dispute Settlement. 
13. Signatories. 
14. Schedule A. 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
Western Australia employed under Australian Trainee- 
shops Scheme (ATS) and who, but for being a trainee 
under that scheme would be covered by an award to 
which the union is a party. 

(2) This agreement shall not be used by any party as a 
precedent in any proceedings before Industrial 
Tribunals. The purpose is to provide training which will 
enhance the skill levels and future employment prospects 
of young persons. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the 
Permanent Building Societies (Administrative and 
Clerical Officers) Award No. 26 of 1975 employed in the 
industry of the employers named in Schedule A of this 
agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

6.—Terms of Agreement. 
This agreement shall operate from the date of its 

having been signed by the parties hereto for a period of 
six months. Provided that where the agreement is 
terminated in accordance with section 43 of the 
Industrial Relations Act 1979 such termination shall not 
prejudice any training agreements or employment 
contracts between the trainees and the employers which 
were entered into during the currency of this agreement. 
Provided further that at any time after the date of this 
agreement the parties may negotiate with the other 
parties to amend or add to this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this agree- 
ment who at the time of entering into a training agree- 
ment is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

8.—Cancellation of Training. 
A traineeship may be cancelled — 

(a) by mutual consent 
(b) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment 
or forfeiture as the case may be, of two weeks' 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such a 
case wages shall be paid up to the time of 
dismissal only. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at the 
work place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority. The employer shall provide a level of super- 
vision during the period of the traineeship agreed to by 
the employer and the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to satisfactory probation period 
of one month. 

(3) Time spent on off-the-job training shall be allowed 
without loss of continuity of employment. 

(4) Wages — For the purpose of achieiving stability of 
income for the trainee, the employer shall pay a weekly 
wage calculated on the following basis — 

X x 39 
52 

where X equals the appropriate junior rate under the 
relevant award and represents the actual weeks spent on 
the job in the 12 month period. 

Provided that the weekly wage payable to a trainee 
shall not be less than the minimum weekly wage rate set 
or recognised by the Australian Traineeship System. 

(5) Overtime — Trainees shall not be required to work 
overtime unless in a particular establishment the working 
of some overtime is necessary for the training to be pro- 
vided on particular work which can only be undertaken 
during overtime hours. 

(6) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be counted as service for the purpose of the award. The 
service shall also be credited to any company based 
medical scheme and other schemes with minimum service 
criteria. 
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(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(7) The provision of the relevant workers' compensa- 
tion and occupational health and safety legislation shall 
apply to trainees. 

(8) Where possible traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual leave 
entitlements plus IT'/i per cent loading. 

(11) On the completion of the traineeship the state 
training authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

11.'—Savings. 
(1) The conditions of employment for clerical trainees 

shall unless prescribed otherwise by this agreement be the 
conditions of employment laid down by the relevant 
award or agreement which would but for this agreement 
otherwise cover such employees. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

12.—Disputes Settlement. 
(a) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for — 

(i) conciliation in the first instance and failing that 
(ii) for arbitration. 

(b) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 

Schedule "A". 
Employers Party to this Agreement: 

Town & Country WA Building Society 
Murray Street, Perth 
Perth Building Society 
William Street, Perth 

CLERKS' (Swan Brewery Co Ltd). 
Award No. A5 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A5 of 1986. 

Between the Federated Clerks Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Swan Brewery Company 
Limited, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 20th day of June 1986. 

Mr C.D. Panizza on behalf of the Applicant. 
Mr P.J. McGuire on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is an application for a 
new award to replace the Clerks' (Breweries) Award, 
being Award No. 29 of 1963. That old award applied to a 
number of breweries including the Kalgoorlie Brewery 
Limited as well as to both the Swan and Emu breweries, 
all of which carried on business at different places 
throughout the State. Since the 1963 Award was handed 
down many changes have taken place in this industry not 
the least significant of which has been the establishment 
of a new brewery at Canning Vale, which is operated by 
the Swan Brewery Company Ltd and which in fact is now 
the only brewery operated in this State by that company. 
The coming of that brewery led to a number of changes 
in the 1963 Award some years ago. Indeed it resulted in 
the Award being divided into separate parts. 

There are, I understand, a number of small or localised 
brewing establishments in the State and it is not the 
parties' intention that they should be covered by the new 
Award. Further the Carlton and United Brewery, so far 
as its activities are carried on in this State, are governed 
by a Federal Award. All that this claim really seeks to do 
is to clarify and codify existing conditions. Because of 
the changes outlined many of the provisions in the 1963 
Award are now redundant. The parties therefore 
embarked on an exercise to prepare a new award which 
reflects existing conditions as they are currently applied. 
They have reached agreement, which is reflected in this 
application. 

The new Award does no more than embody existing 
conditions. Although some of those conditions are some- 
what generous by any standards they are already in place 
by virtue of award prescription, under the 1963 Award. 
The generous conditions which are contained in this new 
Award are simply carried on from the old Award and not 
something new. As a result of that the Commission's 
wage fixing Principles do not prohibit the making of a 
new award in the terms sought as on first glance might 
appear to have been the case. It is not a case, for 
example, in respect of the hours of duty, of reducing the 
hours to 35 but rather of maintaining an existing award 
prescription in that respect. 

Because of the rather generous conditions contained in 
the Award and because of the provisions of the 
Principles the parties met in informal conference before 
me. At my suggestion they have agreed to write down the 
scope of the Award from that originally claimed in order 
to put beyond a doubt that the Award is to have no 
common rule application. It is to apply only to the 
activities of the Swan Brewery and not to any other 
brewing operation in this State. That is reflected by the 
new scope clause, as Mr Panizza has indicated. It is 
clearly inappropriate that, by reason of common rule, 
others working in clerical capacities in the brewing 
industries in this State should achieve the benefits 
obtained in this Award. That is something the Principles 
prohibit. Indeed, but for the fact that the relevant 
employees already have the conditions in question by 
reason of the 1963 Award they would not now be able to 
obtain them in a new award whilst the guidelines exist in 
their present form. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A5 of 1986. 

Between the Federated Clerks Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Swan Brewery Company 
Limited, Respondent. 
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Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
Applicant and Mr P.J. McGuire on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and being satisfied that its terms are not contrary to any 
General Order proceedings under section 51 of the 
Industrial Relations Act 1979, by consent, doth 
hereby — 

Make an Award to be known as the "Clerks' 
(Swan Brewery Co Ltd) Award 1986" to replace the 
Clerks' (Breweries) Award as amended and 
consolidated, in terms of the document attached 
hereto with effect on and from this day. 

Dated at Perth this 20th day of June 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

1.—Title. 
This Award shall be known as the "Clerks' (Swan 

Brewery Co Ltd) Award 1986" and shall replace the 
Clerks' (Breweries) Award No. 29 of 1963 as amended 
and consolidated. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Term. 
4. Area and Scope. 
5. Definitions. 
6. Contract of Service. 
7. Hours. 
8. Overtime. 
9. Lunch Interval. 
10. Tea Break. 
11. Holidays. 
12. Annual Leave. 
13. Annual Bonus. 
14. Long Service Leave. 
15. Record. 
16. Absence Through Sickness. 
17. Higher Duties. 
18. Protective Clothing. 
19. Dispute Settlement Procedure. 
20. Maternity Leave. 
21. Rates of Pay. 

3.—Term. 
The term of this Award shall, subject to the provisions 

of the Industrial Relations Act 1979 as amended, be for a 
period of six months as from the date hereof. 

4.—Area and Scope. 
This Award shall have effect over the State of Western 

Australia and shall only apply to all employees employed 
in a clerical capacity as defined and classified under this 
Award in Brewing establishments operated by the Swan 
Brewery Co Ltd. 

5.—Definitions. 
For the purpose of this Award — 

(a) "Junior" means any person under the age of 21 
years; 

(b) "Adult" means any person aged 21 years or 
over; 

(c) "The Union" means the Federated Clerks' 
Union of Australia, Industrial Union of 
Workers, WA Branch; 

(d) "Worker" means any person employed by an 
employer exclusively or principally in any 
clerical capacity; 

(e) "Clerical capacity" means any Employee 
engaged in clerical work and shall include a 
secretary/stenographer, stenographer/typist, 
telephone/switchboard attendant, operator of 
a calculating or ledger keeping machine, or 
machines designed to perform or assist in per- 
forming any clerical work whatsoever; 

(f) When relating to periods of leave and service, 
"month" shall mean calendar month and 
"week" shall mean calendar week. 

(g) "Day" shall mean one day of eight ordinary 
working hours. 

6.—Contract of Service. 
(1) The employment of any employee shall be 

terminated by one week's notice on either side. Provided 
that an employee may be summarily dismissed for gross 
misconduct, in which case he shall be paid up to the time 
of dismissal only. 

(2) For the purpose of this clause where notice is given 
at or before the usual starting time for any ordinary 
working day, the period of notice shall be deemed to 
have commenced from the beginning of that day other- 
wise the period of notice shall be deemed to have 
commenced from the end of the day upon which notice is 
given. 

7.—Hours. 
The scheduling of work will be based on the concept of 

a 35-hour week and hourly rates will be calculated 
accordingly. 

Eight hours shall constitute the ordinary hours per day 
which shall be worked between 7.30 a.m. and 6.00 p.m. 

The days to be worked during the calendar year 
commencing 1 January will be mutually agreed by the 
employer and the union on or before 30 September in the 
previous year. In determining the working days, the 
following principles will be observed — 

(a) Maintenance of the eight ordinary hour 
working day. 

(b) Ordinary hours shall not exceed 40 per week 
and are to be worked Monday to Friday. 

(c) Fortnightly pay equalisation on the basis of 
payment of 35 ordinary hours per week 
(reduced by the hours of unpaid absences) 
irrespective of the ordinary hours worked and 
the accrual of the difference between ordinary 
hours scheduled for that week and 35, for 
continuing offset adjustment expressed in 
hours or, on termination by monetary 
settlement. 

(d) Maximise the number of four working day 
weeks. 

(e) Maximise the number of three day weekend 
breaks. 

8.—Overtime. 
(1) (a) All work performed outside the ordinary hours 

of duty Monday to Friday inclusive, shall be paid for at 
the rate of time and a half for the first two hours and 
double time thereafter. 

(b) Notwithstanding subclause (a) above work 
performed on a Saturday, Sunday or the employee's 
rostered day off, shall be paid for at the rate of double 
time for a minimum of four hours. 

(2) In addition to the overtime prescribed, a meal 
allowance of $3.75 shall be paid to each employee in the 
following circumstances — 

(a) If the employee is required to continue working 
for more than one hour's overtime after the 
usual finishing time, Monday to Friday 
inclusive. 

(b) If the employee is required to work until after 
1.00 p.m. on a Saturday, Sunday or any 
holiday prescribed under this award. 
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(3) Workers if required to work more than two hours 
after the normal finishing time, shall be entitled to knock 
off for a meal break of not more than 30 minutes 
duration. 

9.—Lunch Interval. 
A minimum lunch interval of 30 minutes shall be taken 

between 12 noon and 2.00 p.m. The time of commence- 
ment of such lunch interval shall be at the discretion of 
the employer. 

10.—Tea Break. 
Employees shall be allowed a tea break of 10 minutes 

between the time of commencement of duties and the 
midday lunch interval. Such break shall count as part of 
time worked. 

11.—Holidays. 
The following days shall be observed as holidays 

without deduction of pay — 
New Year's Day 
Australia Day 
Labour Day 
Good Friday 
Easter Monday 
Anzac Day 
State Foundation Day 
Sovereign's Birthday 
Christmas Day 
Boxing Day 

provided that — 
Where any of the above holidays fall on a Saturday or 

a Sunday, the following Monday shall be observed in lieu 
thereof and that when Boxing Day falls on a Sunday or 
Monday, the following Tuesday shall be observed in lieu 
thereof. 

Where work is performed on any of the above 
holidays, payment in addition to the day's pay shall be at 
double time with a four hour minimum. 

12.—Annual Leave. 
(1) An employer shall grant an employee who has 

completed 12 months' service 140 hours' annual leave. 70 
of the said 140 hours shall be paid on double pay and 70 
on ordinary pay. 

(a) Pro rata leave payment on the foregoing basis 
shall be granted to employees who have 
completed three months' or more service. 

(b) Pro rata leave payment on the basis of 140 
hours' annual leave at the ordinary rate of pay 
shall be granted to those employees who have 
completed one month but less than three 
months' service. 

(c) The said payments shall be made to an 
employee entitled thereto — 

(i) on the termination of his service, if such 
termination occurs before he takes his 
leave; or 

(ii) on the taking of his annual leave if he 
remains in the service of his employer. 

(2) It shall be a condition of every employee taking 
annual leave that he — 

(a) shall not under any circumstances take up any 
gainful employment while on such leave or 
specifically for the period of such leave; 

(b) shall return to the active service of the employer 
forthwith at the expiration of leave; and 

(c) shall not draw any sick or accident pay 
simultaneously with annual leave. 

A breach of condition (a) above will result in 
immediate discharge from the employer's service, 
accompanied by forfeiture of all rights (if any) to retiring 
allowance or other similar payments or benefits. 

A breach of condition (b) except on the grounds of 
illness necessitating retirement (or additional leave on the 
advice of a medical officer) will result in forfeiture of all 
rights (if any) to retiring allowance or other similar 
benefits or payments. 

"Pay" for the purpose of this clause shall mean the 
appropriate wage rate set out in Clause 22.—Rates of 
Pay — together with any other payments the subject of 
agreement between the parties. 

13.—Annual Bonus. 
The employer shall pay to each employee receiving 

wages under this award an annual bonus of 35 hours' 
pay. The said bonus shall be accumulated by the 
employer and held on behalf of and paid to the employee 
entitled thereto in the month of December in each year or 
on the earlier termination of his service on a pro rata 
basis based on completed weeks of service. 

14.—Long Service Leave. 
(1) Right to Leave: An employee shall as herein 

provided, be entitled to leave with pay in respect of long 
service. 

(2) Long Service — 
(a) Such service shall include service prior to the 1 st 

day of April 1958, if it continued until such 
time but only to the extent of the last 20 
completed years of continuous service. 

(b) (i) Where a business has, whether before or 
after the coming into operation hereof, 
been transmitted from an employer 
(herein called "the transmitter") to 
another employer (herein called "the 
transmittee") and an employee who at 
the time of such transmission was an 
employee of the transmitter in that 
business becomes an employee of the 
transmittee — the period of continuous 
service which the employee has had with 
the transmitter (including any such 
service with any prior transmitter) shall 
be deemed to be service of the employee 
with the transmittee. 

(ii) In this subclause "transmission" 
includes transfer, conveyance, assign- 
ment or succession whether voluntary or 
by agreement or by operation of law and 
"transmitted" has a corresponding 
meaning. 

(c) Such service shall include — 
(i) Any period of absence from duty on any 

annual leave or long service leave; 
(iii) Any period following any termination 

of the employment by the employer if 
such termination has been made merely 
with the intention of avoiding obliga- 
tions hereunder in respect of long 
service leave or obligations under any 
Award in respect of Annual Leave; 

(iii) Any period during which the service of 
an employee was or is interrupted by 
service — 

(aa) as a member of the Naval, 
Military or Air Force of the 
Commonwealth of Australia 
other than as a member of the 
British Commonwealth Occupa- 
tion Forces in Japan and other 
than as a member of the 
Permanent Forces of the 
Commonwealth of Australia 
except in the circumstances 
referred to in section 31 (2) of the 
Defence Act 1903-56, and except 
in Korea or Malaya after 26 June 
1950; 
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(bb)as a member of the Civil Con- 
struction Corps established 
under the National Security Act 
1939-46; 

(cc) in any of the Armed Forces 
under the National Service Act 
1951 (as amended); 

provided that the employee, as soon as 
reasonably practicable on the completion of 
any such service resumed or resumes employ- 
ment with the employer by whom he was 
employed immediately before the commence- 
ment of such service. 

(d) Service shall be deemed to be continuous 
notwithstanding — 

(i) the transmission of a business as 
referred to in paragraph (b) hereof; 

(ii) any interruption of a class referred to in 
paragraph (c) hereof irrespective of the 
duration thereof; 

(iii) any absence from duty authorised by the 
employer; 

(iv) any absence from duty arising directly 
or indirectly from an industrial dispute 
if the employee returns to work in accor- 
dance with the terms of settlement of the 
dispute; 

(v) any standing down of the employee in 
accordance with the provisions of an 
award, industrial agreement or deter- 
mination under either Commonwealth 
or State law; 

(vi) any termination of the employment of 
the employee on any ground other than 
slackness of trade if the employee be re- 
employed by the same employer within a 
period not exceeding two months from 
the date of such termination; 

(vii) any termination of the employment by 
the employer on the ground of slackness 
of trade if the employee is re-employed 
by the same employer within a period 
not exceeding six months from the date 
of such termination; 

(viii)any reasonable absence of the employee 
on legitimate Union business in respect 
of which he has requested and been 
refused leave; 

(ix) any absence from duty after the coming 
into operation of this clause by reason 
of any cause not specified in this clause 
unless the employer during the absence 
or within 14 days of the termination of 
the absence notifies the employee in 
writing that such absence will be 
regarded as having broken the 
continuity of service, which notice may 
be given by delivery to the employee 
personally or by posting it by registered 
mail to his last recorded address, in 
which case it shall be deemed to have 
reached him in due course of post; 

provided that the period of any absence from 
duty or the period of any interruption referred 
to in placita (iii) to (ix) inclusive of this para- 
graph shaU not [except as set out in paragraph 
(c) of this subclause] count as service. 

(3) Period of Leave — 
(a) The leave to which an employee shall be entitled 

or deemed to be entitled shall be as provided in 
this subclause. 

(b) Subject to the provisions of paragraphs (e) and 
(f) of this subclause where an employee has 

completed at least 10 years' service the amount 
of leave shall be — 

(i) in respect of 10 years' service so 
completed — 455 hours' leave; 

(ii) in respect of each subsequent 10 years' 
service completed after such 10 years — 
455 hours' leave; 

(iii) on the termination of the employee's 
employment — 

(aa) by his death; 
(bb)in any circumstances otherwise 

than by his employer for serious 
misconduct, 

in respect of the number of years service 
with the employer completed since he 
last became entitled to an amount of 
long service leave a proportionate 
amount on the basis of 450 hours for 10 
years' service. 

(c) Subject to the provisions of paragraph (f) of 
this subclause where an employee has 
completed at least seven years' service but less 
than 10 years' service since commencement and 
his employment is terminated: 

(i) by his death; 
(ii) in any circumstances otherwise than by 

his employer for serious misconduct, 
the amount of the leave shall be such 
proportion of 455 hours' leave as the number of 
completed years of such service bears to 10 
years. 

(d) in the cases to which paragraphs (b) (iii) and (c) 
hereof apply the employee shall be deemed to 
have been entitled to and to have commenced 
leave immediately prior to such termination. 

(e) An employee whose service with an employer 
would entitle him to long service leave under 
this clause shall be entitled to leave calculated 
on the following basis — 

(i) For each completed year of service or 
part thereof commencing before 1 
October 1964, an amount of leave calcu- 
lated on the basis of 455 hours' leave for 
20 years' service. 

(ii) For each completed year of service or 
part thereof commencing after 1 
October 1964, and before 1 April 1979, 
an amount of leave calculated on the 
basis of 455 hours' leave for 15 years' 
service. 

(iii) For each completed year of service or 
part thereof commencing after 1 April 
1979, an amount of leave calculated on 
the basis of 455 hours' leave for 10 
years' service. 

(0 An employee to whom paragraphs (b) (iii) and 
(c) of this subclause apply shall be entitled to an 
amount of long service leave calculated on the 
following basis — 

(i) for each completed year of service or 
part thereof commencing before 1 
October 1964, an amount of leave calcu- 
lated on the basis of 455 hours' leave for 
20 years' service; and 

(ii) for each completed year of service or 
part thereof commencing after 1 
October 1964 and before 1 April 1979 an 
amount of leave calculated on the basis 
of 455 hours' leave for 15 years' service. 

(iii) for each completed year of service or 
part thereof commencing after 1 April 
1979 an amount of leave calculated on 
the basis of 455 hours' leave for 10 
years' service. 
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Provided that such employee shall not 
be entitled to long service leave until his 
completed years of service entitle him to 
the amount of long service leave pre- 
scribed by (b) (i) of this subclause. 

(iv) Subject to paragraph (a) (i) and (ii) of 
subclause (5) hereof any employee 
entitled to leave under paragraph (b) (ii) 
of subclause (3) may elect to take what- 
ever leave has accrued due to him when 
he has completed not less than seven 
years' service nor more than 10 years' 
service after the completion of his last 
entitlement to long service leave pro- 
vided one year's notice of intention is 
given to the employer. 

(4) Payment for Period of Leave 
(a) An employee shall subject to paragraph (c) of 

this subclause, be entitled to be paid for each 
week of leave or part thereof to which he has 
become entitled or is deemed to have become 
entitled the ordinary time rate of pay applicable 
to him at the date he commenced such leave. 

(b) Such ordinary time rate of pay shall be at the 
rate applicable to him for the standard weekly 
hours which are prescribed by this Award. 

(c) Where by agreement between the employer and 
the employee the commencement of the leave 
to which the employee is entitled or any portion 
thereof is postponed to meet the convenience of 
the employee, the rate of payment for such 
leave shall be at the ordinary time rate of pay 
applicable to him at the date of accrual, or, if so 
agreed, at the ordinary time rate of pay 
applicable at the date he commences such leave. 

(d) The ordinary time rate of pay — 
(i) shall include any deductions from wages 

for board and/or lodging or the like 
which is not provided and taken during 
the period of leave; 

(ii) shall not include shift premiums, 
overtime, penalty rates, commission, 
allowances or the like. \ 

(5) Taking Leave 
(a) In a case to which placita (i) and (ii) of 

paragraph (b) in subclause (3) applies — 
(i) Leave shall be granted and taken as soon 

as reasonably practicable after the right 
thereto accrued due or at such time as 
may be agreed between the employer 
and the employee or in the absence of 
such agreement at such time as may be 
determined by a Board of Reference 
having regard to the needs of the 
employer's establishment and the 
employee's circumstances. 

(ii) Except where the time for taking leave is 
agreed to by the employer and the 
employee or determined by a Board of 
Reference, the employer shall give to an 
employee at least one months' notice of 
the date from which his leave is to be 
taken. 

(iii) Where an employee is beyond 60 years 
of age at the time he becomes eligible for 
long service leave, he shaU have the 
option of taking actual leave under this 
scheme or of receiving payment in lieu 
thereof on retirement. Such option shall 
be exercised in writing, addressed to the 
employer at the time of becoming 
eligible for long service leave. 

(iv) The employer shall have the right in 
cases of emergency to recall any 
employee from long service leave, in 

which case the unexpired leave shall be 
made up on some mutually convenient 
date. 

(v) Any leave shall be exclusive of any 
public holidays or annual leave specified 
in this award occurring during the 
period when the leave is taken. 

(vi) Payment shall be made in one of the 
following ways — 

(aa) in full before the employee goes 
on leave; 

(bb)at the same time as his wages 
would have been paid to him if 
the employee had remained at 
work, in which case payment 
shall, if the employee in writing 
so requires, be made by cheque 
posted to an address specified by 
the employee; or 

(cc) in any other way agreed between 
the employer and the employee. 

(vii) It shall be a condition of every employee 
taking long service leave that he (or 
she) — 

(aa) shall not under any circum- 
stances take up any gainful 
employment while on such leave 
or specifically for the period of 
such leave; 

(bb) shall return to the active service 
of the employer forthwith at the 
expiration of the leave; and 

(cc) shall not draw any sick or 
accident pay simultaneously with 
long service leave pay. 

A breach of condition (aa) above will result in 
immediate discharge from the employer's 
service accompanied by forfeiture of all rights 
(if any) to retiring allowance or other similar 
payments or benefits. A breach of condition 
(bb) above (except as on the grounds of illness 
necessitating retirement or additional leave on 
the advice of a medical officer appointed by the 
employer) will result in forfeiture of all rights 
(if any) to retiring allowance or other similar 
benefits of payments. 

(b) In a case to which paragraph (b) (iii) or 
paragraph (c) of subclause (3) of this clause 
applies and in any case in which the employ- 
ment of the employee who has become entitled 
to leave hereunder is terminated before such 
leave is taken or fully taken, the employer shall 
upon termination of his employment otherwise 
than by death pay to the employee and upon 
termination of employment by death pay to the 
personal representative of the employee upon 
request, the amount which would have been 
payable in respect of the period of leave to 
which he is entitled or deemed to have been 
entitled and which would have been taken but 
for such termination. Such payment shall be 
deemed to have satisfied the obligation of the 
employer in respect of leave hereunder. 

(6) Granting Leave in Advance and Benefits to be 
Brought into Account — 

(a) The employer may by agreement with an 
employee, allow leave to such an employee 
before the right thereto has accrued due but 
where leave is taken in such a case the employee 
shall not become entitled to any further leave 
hereunder in respect of any period until after 
the expiration of the period in respect of which 
such leave had been taken before it accrued 
due. 
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(b) Where leave has been granted to an employee 
pursuant to the preceding paragraph, before 
the right thereto accrued due, and the employ- 
ment subsequently is terminated, the employer 
may deduct from whatever remuneration is 
payable upon the termination of the employ- 
ment such amount as represents payment for 
any period for which the employee has been 
granted long service leave to which he is not at 
the date of termination of his employment or 
prior thereto entitled. 

(c) Any leave in the nature of long service leave or 
payment in lieu thereof under State Law or a 
long service leave scheme not under the 
provisipns hereof granted to an employee by 
the employer in respect of any period of service 
with the employer shall be taken into account 
whether the same is granted before or after the 
coming into operation hereof and shall be 
deemed to have been leave taken and granted 
hereunder in the case of leave with pay to the 
extent of the period of such leave and in the 
case of payment in lieu thereof to the extent of a 
period of leave with pay equivalent to the 
amount of payment and to the satisfaction to 
the extent thereof of the entitlement of the 
employee hereunder. 

(7) Record to be Kept — 
(a) The employer shall, during the employment 

and for a period of 12 months thereafter or in 
the case of termination by death of an employee 
a period of three years thereafter, keep a record 
from which can be readily ascertained the name 
of each employee, and his occupation, the date 
of the commencement of his employment and 
his entitlement to long service leave and any 
leave which may have been granted to him or in 
respect of which payment may have been made 
hereunder. 

(b) Such record shall be open for inspection in the 
manner and circumstances prescribed by this 
award with respect to the time and wages 
record. 

15.—Record. 
A record shaU be kept in each establishment by the 

employer, wherein shall be entered — 
(a) the name of each employee; 
(b) the age of each employee if under 29 years of 

age; 
(c) the nature of work performed by the employee; 
(d) the wages and the overtime (if any) paid each 

week. 
Such record shaU be open to the inspection of a duly 

accredited representative of the Union during usual 
business hours. 

16.—Absence Through Sickness. 
(1) (a) Without prejudice to the employers' rights the 

humanitarian practice existing for the payment of non- 
attendance on the grounds of personal ill health, shall 
continue to operate as it has up to the date of the 
registration of this Award. 

(b) Notwithstanding the provisions of subclause (a) of 
this clause, an employee shall be entitled to a minimum 
payment for non-attendance on the grounds of personal 
ill health for one-sixth of a week for each completed 
month of service. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the grounds of 
personal ill health or injury for a period longer than his 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
employee's services terminate, if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year 
and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. 
Provided that an employee shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) Where an employee on annual leave forwards 
within 48 hours a medical certificate certifying that the 
employee was ill and confined to his home for five or 
more consecutive days whilst on annual leave, the 
employee shall be entitled to additional leave for the days 
so confined at a time mutually convenient to the 
employee and the employer. 

17.—Higher Duties. 
(1) An employee who, for a period of three days or 

more at a time, is called upon to perform the work of an 
employee in a higher graded position, shall be paid for all 
the time worked at the minimum rate prescribed for such 
position. 

(2) Provided that where an employee is called upon to 
perform the work of another employee who is paid five 
per cent or more beyond the highest rate payable by the 
Company to employees graded under this award, the 
relief duties must continue for one week or more before a 
higher rate is payable. In such case, the rate paid need not 
be the rate of the employee relieved but shall be not less 
than five per cent beyond the total of the A1 Clerks rate, 
plus the relieving employee's service pay. 

(3) A Junior who for a period of one week or more at a 
time relieves in a graded position, shall be paid the 
appropriate percentage of the graded rate. 

18.—Clothing Allowance. 
(1) The employer shall provide uniforms and/or 

protective clothing for employees engaged in work 
damaging to clothing, e.g. the use of duplicators, 
addressographs, or other office machines, or on the 
receiving and/or despatch of goods. 

The cost of laundering of such clothing shall be paid 
by the employer. 

(2) The employer shall provide appropriate protective 
footwear for employees who are required to work in 
conditions which are wet or damaging to footwear, 
particularly on surfaces periodically hosed down, or in 
wet or muddy conditions. 

19.—Disputes Settlement Procedure. 
(1) It is the intention of this procedure to eliminate 

disputes which are liable to cause work stoppages and 
loss of earnings. It is agreed that every endeavour will be 
made to amicably settle any dispute which may arise. 

(2) Where a grievance or dispute arises at work, any 
employee is entitled to raise the matter with the 
appropriate Supervisor. 

(3) If satisfaction is not achieved or in cases where the 
employee so desires, the employee concerned may refer 
the matter to the Shop Steward for his area, or his Union 
nominated deputy who shall discuss the matter with the 
appropriate Supervisor, Manager or his Representative. 

(4) If satisfaction is not achieved, the Shop Steward 
shall refer the matter to the Union Secretary who shall 
discuss the matter with the appropriate representative of 
the Company. 

(5) When the matter cannot be agreed by negotiation 
or conciliation, either party may take steps to place the 
matter before an official of the WA Industrial Relations 
Commission. 

(6) Throughout the foregoing procedure, normal 
work shall continue. 

(7) Each of the foregoing steps shall be followed in 
good faith and without any undue or unreasonable delay 
by any party. 
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(8) In the event of the foregoing procedure not being 
observed in any instance, the other party to the dispute 
may take such step or steps as may be open to him to deal 
with the situation. 

20.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 
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(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shaU confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

21.—Rates of Pay. 
The minimum rates of wages payable to employees 

covered by this award shall be as contained in the 
following table — 

(3) Special Rates 
Secretaries, stenographers, accounts typists, 
comptometer operators, ledger posting 
machine or punch card tabulator operators, 
teletypists, audio typists and switchboard 
operators — 

(1) Graded Adults — 
Grade A 1 

2 
3 

Grade B 1 
2 
3 

Grade C 1 
2 
3 

(2) Ungraded Adults — 
At 28 years of age and over 
At 27 years of age 
At 26 years of age 
At 25 years of age 
At 24 years of age 
At 23 years of age 
At 22 years of age 
At 21 years of age 

$406.70 per week 
$401.70 per week 
$396.60 per week 
$388.40 per week 
$383.40 per week 
$378.70 per week 
$369.40 per week 
$365.00 per week 
$360.50 per week 

$354.70 per week 
$346.90 per week 
$341.50 per week 
$335.40 per week 
$326.90 per week 
$320.60 per week 
$315.40 per week 
$309.50 per week 

At 27 years of age and over $358.30 per week 
At 26 years of age $345.10 per week 
At 25 years of age $338.50 per week 
At 24 years of age $331.00 per week 
At 23 years of age $324.00 per week 
At 22 years of age $318.90 per week 
At 21 years of age $313.20 per week 
(b) Senior Secretaries — 

Secretary 1 $368.30 per week 
Secretary 2 $378.40 per week 

(c) Display Clerk $379.10 per week 
(d) Programmer $389.40 per week 

(4) Juniors (percent of minimum adult rate for 
classification in which employed) 

At 20 years of age 92% 
At 19 years of age 75% 
At 18 years of age 65% 
At 17 years of age 55% 
At 16 years of age and under 50% 

DEPARTMENT FOR COMMUNITY SERVICES 
(Family Resource Workers, Welfare Assistants 

and Parent Helpers). 
Award No. A19 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A19 of 1986. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and the Director-General 
for Community Services, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 30th day of July 1986. 

Mr K.H. Dodd on behalf of the Applicant. 
Miss E.J. McAdam on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant seeks a first 
award to cover Family Resource Workers, Welfare 
Assistants and Parent Helpers employed by the Director- 
General for Community Services. These people are not 
full-time employees of the Department for Community 
Services, rather they are employed on an hourly basis to 
meet the needs of those whom they are employed to help. 

The parties are now agreed on the conditions of 
employment to be contained in the Award. Those 
conditions in substance reflect the existing rate of pay 
and conditions of employment. In particular the Award 
recognises that the employees do not have a standard 
working week but work on an hourly basis as the needs 
dictate. 

Nothing contained in the Award offends the 
Commission's current wage and conditions fixing 
principles and in the circumstances the Award will issue 
in the terms as finally settled by the parties following 
suggestions by the Commission. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A19 of 1986. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and the Director-General 
for Community Services, Respondent. 

Order. 
HAVING heard Mr K.H. Dodd on behalf of the Appli- 
cant and Miss E.J. McAdam on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and being satisfied that its terms are not contrary to any 
General Order or any principle formulated as a result of 
General Order proceedings under section 51 of the 
Industrial Relations Act 1979, doth hereby — 

Make an Award to be known as the "Department 
for Community Services (Family Resource 
Workers, Welfare Assistants and Parent Helpers) 
Award 1986" in terms of the document attached 
hereto with effect on and from 6 March 1986. 

Dated at Perth this 30th day of July 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

1.—Title. 
This Award shall be known as the Department of 

Community Services (Family Resource Workers, 
Welfare Assistants and Parent Helpers) Award 1986. 

between the supervisor and the employee the hours in 
excess of 60 in a four weekly cycle are credited as time off 
in lieu at ordinary rates in the next monthly period. 

7.—Contract of Employment. 
(1) A contract of employment shall be by the month, 

terminable by one month's notice on either side unless 
the parties agree to a lesser period of time. In the event of 
the employee not giving the required notice, four hours 
wages shall be forfeited by the employee. In the event of 
the employer not giving the required notice, four hours 
wages shall be payable in lieu by the employer. 

(2) The provisions of subclause (1) shall not affect the 
employer's right to summarily dismiss an employee in 
which case wages shall only be payable for the time 
worked up until dismissal. 

(3) An employee having attained the age of 55 years 
shall be entitled to retire from the employ of the Director 
General. 

(4) Every employee shall retire on attaining the age of 
65 years. 

8.—Rate of Pay. 
(1) The hourly rate payable to employees covered by 

this Award shall be $8.20 but as from the first pay period 
commencing on or after 1 July 1986 the hourly rate 
payable shall be $8.40. 

(2) In addition to the amount prescribed in subclause 
(1) of this clause employees shall be entitled to a casual 
loading of 20 per cent to be inclusive of all annual leave, 
sick leave and long service leave and penalties, including 
weekend, shift and public holiday penalties but exclud- 
ing those specifically mentioned in Clause 9.— 
Allowances. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Area. 
5. Definitions. 
6. Hours of Attendance. 
7. Contract of Employment. 
8. Rate of Pay. 
9. Allowances. 
10. Deduction of Union Subscriptions. 
11. Time and Wages Record. 
12. Right of Entry. 
13. Term of Award. 

3.—Scope. 
This Award shall apply to all employees employed by 

the Director General, Department for Community 
Services in the capacity of a Family Resource Worker, 
Welfare Assistant or Parent Helper. 

This Award shall have effect throughout the State of 
Western Australia. 

5.—Definitions. 
(1) "Association" means the Civil Service Association 

of Western Australia Incorporated. 
(2) "Director General" means the Director General 

for Community Services. 

6.—Hours of Attendance. 
(1) There shall be no fixed spread of hours. 
(2) Subject to subclause (3) the ordinary hours of 

attendance for employees shall not exceed 60 hours per 
four week cycle to be worked Monday to Sunday 
inclusive. 

(3) Where agreement is reached between the super- 
visor and the employee more than the maximum of 60 
hours in a four weekly cycle may be worked in which 
event payment shall be made at the ordinary hourly rate 
for all hours worked unless by agreement in writing 

9.—Allowances. 
(1) Subject to the provisions of this Award, the 

following Awards and Agreements as amended from 
time to time and any amendments thereto, shall be 
deemed to have been made between the parties to this 
Award and shall apply mutatis mutandis: 

(i) Public Service Motor Vehicle Allowance 
Award 1976. 

(ii) Public Service Allowances (District) Agree- 
ment 1973. 

(2) Where an employee attends a course, conference or 
seminar, the Director General shall, in addition to 
meeting the cost of accommodation, reimburse the 
employee reasonable incidental expenses. 

10.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal union subscrip- 

tions as equal amounts each pay period in which the 
employee claims. 

(2) Payroll Deduction Authority forms shall be 
completed by employees. Where the employer requires a 
standard procuration form, that form shall be used. 

(3) Where required by the employer or Association, 
the Association's General Secretary, or person acting in 
his/her stead, shall countersign all forms and forward 
them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following 
receipt of a completed Payroll Deduction Authority 
form and continue deducting throughout the employee's 
period of employment, except as provided in subclause 
(5) of this clause or until the Authority is cancelled in 
writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscriptions in 
accordance with the rules of the Association, the 
Association shall notify the employer in writing of the 
level of union subscription to be deducted. The employer 
shall implement any change to union subscriptions no 
later than one month after being notified by the Associa- 
tion except where the Association nominates a later date. 
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(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee 
in any period, either inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover 
the subscription, it shall be the employee's responsibility 
to settle the outstanding amount with the Association. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for 
the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, to 
the Association at such intervals as are agreed between 
the employer and the Association. 

11.—Time and Wages Record. 
(1) The Director General or delegated officer shall 

keep a time and wages record showing the name of each 
employee, the nature of work, the hours worked each 
day, and the wages and allowances paid each fortnight. 
Any system of automatic recording by means of 
machines shall be deemed to comply with this provision 
to the extent of the information recorded. 

(2) The time and wages record shaU be open for 
inspection by a duly authorised official of the 
Association at the Department's offices or other 
convenient place during the Department's usual office 
hours and where necessary the duly authorised official 
may take a copy of the record. The Department's offices 
shall be deemed to be a convenient place for this purpose 
and if for any reason the record is not available when the 
official calls to inspect it, it shall be made available for 
inspection at a mutually convenient time at the 
Department's offices. 

12.—Right of Entry. 
The General Secretary of the Association or his duly 

authorised representative shall on notification to the 
Director General or delegated officer have the right to 
enter the Department's premises during working hours, 
including meal breaks, for the purpose of discussing with 
employees covered by this Award, the legitimate business 
of the Association or for the purpose of investigating 
complaints concerning the application of this Award, 
but shall in no way unduly interfere with the work of 
employees. 

13.—Term of Award. 
This Award shall operate from and including 6 March 

1986 and shall remain in force for a period of one year. 

AWARDS/AGRE EME NTS — 
Variation of — 

AMBULANCE SERVICE EMPLOYEES. 
Award No. 50 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 766 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the St John Ambulance 
Association in Western Australia (Incorporated), 
Respondent. 

Order. 
HAVING heard Mr N.G. Nolan on behalf of the appli- 
cant and Mr M.P. Sandy on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Ambulance Service Employees" 
Award No. 50 of 1968 as varied, consolidated and 
varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 12th day of 
September 1986. 

Dated at Perth this 12th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 15.—Location Allowance: Delete subclause (1) 

of this clause and insert in lieu: 
(1) In addition to any other allowances prescribed 

in this award, an Officer working in any of the 
undermentioned towns shall be paid the allowances 
specified: 

Weekly Weekly 
Zone Country Weekly Annual 

Allowance Allowance Total Total 
Albany 2.30 9.22 11.52 599.04 
Bunbury 2.30 9.22 11.52 599.04 
Collie 2.30 9.22 11.52 599.04 
Geraldton 3.46 18.43 21.89 1138.28 
Kalgoorlie 3.46 11.52 14.98 778.96 
Kambaida 3.46 11.52 14.98 778.96 
Mandurah 1.00 4.00 5.00 260.00 
Norseman 3.46 11.52 14.98 778.96 
Port Hedland 23.04 50.70 73.74 3834.48 

AUSTRALASIAN SOCIETY OF ENGINEERS, 
MOULDERS AND FOUNDRY WORKERS, 

WESTERN AUSTRALIAN BRANCH 
(Egg Marketing Board). 

Agreement No. 5 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 479 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and Western 
Australian Egg Marketing Board, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr K. Richardson on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Australasian Society of Engineers, 
Moulders and Foundry Workers, Western 
Australian Branch (Egg Marketing Board) Agree- 
ment No. 5 of 1979 be varied in accordance with the 
following Schedule and that First Schedule — 
Wages subclauses (1) and (4) shall have effect from 
the beginning of the first pay period commencing on 
or after the 1st day of July 1986 and that the 
remainder of the schedule shall have effect from the 
beginning of the first pay period commencing on or 
after the 29th day of July 1986. 

Dated at Perth this 26th day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 
1. Clause 11.—Overtime: Delete paragraph (0 of 

subclause (2) and insert in lieu:— 
(2) (f) Subject to the provisions of paragraph (g) 

of this subclause, a worker required to work 
overtime for more than two hours shall be supplied 
with a meal by the employer or be paid $4.30 for a 
meal and if, owing to the amount of overtime 
worked, a second or subsequent meal is required, he 
shall be supplied with such meal by the employer or 
be paid $2.95 for each meal so required. 

2. Clause 15.—Special Rates and Provisions: Delete 
subclauses (1), (2), (3), (4) and (11) and insert in lieu:— 

(1) Height Money: A worker shall be paid an 
allowance of $1.41 for each day on which he works 
at a height of 15.5 metres or more above the nearest 
horizontal plane, but this provision does not apply 
to linesmen, nor to riggers and splicers on ships or 
buildings. 

(2) Dirt Money: A worker shall be paid an 
allowance of 29 cents per hour when engaged on 
work of an unusually dirty nature where clothes are 
necessarily unduly soiled or damaged, or boots are 
unduly damaged by the nature of the work done. 

(3) Confined Space: A worker shall be paid an 
allowance of 35 cents per hour when, because of the 
dimensions of the compartment or space in which he 
is working, he is required to work in a stooped or 
otherwise cramped position, or without proper 
ventilation. 

(4) Hot Work: A worker shall be paid an allow- 
ance of 29 cents per hour when he works in the shade 
in any place where the temperature is raised by 
artificial means to between 46.1 degrees and 54.4 
degrees Celsius. 

(11) A worker, holding either a Third Year First 
Aid Medallion of the St John Ambulance Associa- 
tion or a "C" Standard Senior First Aid Certificate 
of the Australian Red Cross Society, appointed by 
the employer to perform first aid duties, shall be 
paid $5.60 per week in addition to his ordinary rate. 

3. First Schedule — Wages: Delete subclauses (1), (2), 
(4) and (5) (a) and insert in lieu:— 

(1) The total rate of wages payable to workers 
covered by this Agreement shall be as follows:— 

Per Week 
$ 

Fitter  308.50 
Electrical Fitter  308.50 

(2) Special Allowance: An electrical fitter or an 
electrical installer who holds and in the course of his 
employment may be required to use, a current "A" 
Grade or "B" Grade Licence issued pursuant to the 
Electricity Act 1945, shall be paid an allowance of 
$11.70 per week. 

(4) Leading Hands: A tradesman placed in charge 
of three or more other workers shall, in addition to 
his ordinary rate, be paid — 

(a) If placed in charge of not less 
than three and not more than 
10 other workers  $14.20 

(b) If placed in charge of more 
than 10 and not more than 20 
other workers  $21.80 

(c) If placed in charge of more 
than 20 other workers  $28.10 

(5) Tool Allowance: 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or an apprentice, the 
employer shall pay a tool allowance of — 

(i) $8.10 per week to such tradesman; 
or 

(ii) in the case of an apprentice a per- 
centage of $8.10, being the percen- 
tage which appears against his year 
of apprenticeship in subclause (3) 
of this clause, 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the 
performance of his work as a tradesman or 
as an apprentice. 

BRUSHMAKERS. 
Award No. 30 of 1959. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 523 of 1986. 

Between Swan Brushware Ltd, Applicant and the 
Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 1st day of September 1986. 

Mrs P.E. Bentley appeared on behalf of the applicant. 
Ms S. Jackson appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The applicant Company has 
applied to amend the Brushmakers' Award No. 30 of 
1959 by varying the Scope clause and inserting a clause to 
allow for shift work. The Commission is told that it has 
been agreed between the parties that the amendment to 
the Scope clause should go forward. However, they are 
in dispute as to whether or not there should be a higher 
shift penalty for employees employed on permanent 
afternoon shift and whether those employees should 
receive a paid meal break. 

The application to amend the Area and Scope clause 
can be immediately disposed of. The award has effect 
within a 24 kilometre radius of the GPO Perth. When it 
was first issued in 1960 the applicant Company was 
operating its business within that radius. It was said that 
the award was clearly intended to cover Swan 
Brushware, the applicant in this matter, and that for all 
intents and purposes it is the only named respondent to 
the award. Since 1960 the Company has moved to new 
premises in Naval Base which is outside the prescribed 
radius in the award. The files of the Commission indicate 
that the appropriate notices in accordance with section 
29A of the Industrial Relations Act 1979 have been given 
and the provisions of the section complied with. On that 
basis the application can be approved and the Order 
arising from these Reasons will be drawn accordingly. 

The second purpose of the application was said to be 
designed to allow the working of shift work at the 
applicant's premises. It is said that the applicant is in the 
position of needing to increase its production and it had 
been taking market initiatives to that end. Earlier this 
year it had found that it had a need for additional 
production. The only way that could be achieved in the 
short term was through overtime. Overtime had been 
worked but it was found to be a strain on the employees 
involved as well as an expensive means of fulfilling the 
production need. The production situation of the appli- 
cant now was that it was on the verge of gaining 
significant additional business and that the plant and 
equipment currently in place would be insufficient 
without the use of an afternoon shift to provide the 
means to meet the volume required. 
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It was said that the Company employed five adminis- 
trative personnel, five sales persons and four in the 
despatch area with 18 people engaged in work in the 
plant proper. All of these people were engaged on day 
work. It was submitted and verified in evidence that the 
current employees of the Company declined to work the 
afternoon shift and because of this the Company was 
unable to introduce a rotating shift system. Its stated 
intention was to man up to a further shift and new 
employees would be engaged on the basis that the shift 
would be non-rotating. For new employees the contract 
of service offered would be particularised to the working 
of afternoon shift with the option to transfer to day shift 
later if the opportunity later occurred. The Company 
asserted that it had been forced into this position because 
its existing workforce had been adamant that they would 
not take part in a rotating shift system. 

On behalf of the Union, Ms Jackson advised that the 
respondent Union had no objection to the introduction 
of a two-shift operation and noted that larger concerns 
tend to operate on a three-shift continuous basis. It was 
acknowledged that there was a need to operate the shift 
because of an increase in business and because of the 
likelihood of new sales contracts. However, the Union 
was concerned that the proposed 15 per cent shift penalty 
offered by the employer was not sufficient given that 
there were no rotating shifts. It was argued that the lack 
of rotation took away options of the workers and 
because those options had been withdrawn there should 
be a higher shift penalty. By reference to a document 
which was produced as Exhibit J1 and entitled "Shift 
Work Provisions in Industrial Awards and Agreements" 
an analysis of Federal awards indicated that for non- 
rotating shifts there was likely to be a penalty of between 
15 and 19 per cent. Concerning the claim for a paid meal 
break during the shift the submission merely referred the 
Commission to a number of awards in which shift 
workers receive a paid meal break. There was no 
submission which attempted to link like circumstances 
with the operations of the applicant to any of the 
respondents to the large number of awards listed by Ms 
Jackson in her submission. 

Applications of this kind are not new to the Commis- 
sion. In the Federated Clerks Union of Austraha, 
Industrial Union of Workers, Western Australian 
Branch (applicant) and Chubb Australia Ltd and Others 
(respondents) before the Commission in Court Session 
application No. 968 of 1984 (65 WAIG 457), the 
Commission in a unanimous decision noted that: 

From the submissions it seems that each 
respondent rosters his employees differently and we 
are really in no position to assess the disabilities 
particularly in view of the assertion of the advocate 
for the respondents that the employees are reluctant 
to work day shift. 

In that case and on the material then before the 
Commission in Court Session it was not prepared to vary 
the clause. The similarities between the issues examined 
by the Commission in Court Session then and the instant 
matter are clear. Similarly was the attitude of the 
Commission made clear in a further decision of the 
Commission in Court Session in the Western Australian 
Shop Assistants and Warehouse Employees Industrial 
Union of Workers, Perth (applicant) and Foodland 
Associated Limited (respondent) application No. 1108 of 
1984 (65 WAIG 1117) where the Commission in Court 
Session had this to say: 

An employer should give weight to the reasonable 
preference of the employees as to shift work 
systems. If the system being worked is chosen by the 
employees out of several alternatives offered this 
fact, in fairness, should be regarded as material, 

and later in the decision: 
What is important is that the lack of ability by 

workers to have a choice of shifts gives weight to any 
claim for increased quantum of compensation. 

The ratio of these pronouncements is clear. A 
company is obliged to ask its workforce its views about 
shift work and those views must be regarded as 
important. Further, if it is important that the lack of 
choice on the part of the workers will give weight to a 
claim for increased quantum of compensation for shift 
work the opposite must also be true. An employer placed 
in the position where it cannot operate a shift work 
system on the basis that would be most convenient to it 
because of a decision of the workforce should be not in a 
position that places it in prejudice of being faced with a 
higher payment for compensation. 

The facts described to the Commission applying to the 
business of the applicant in these proceedings are very 
similar to those described in the references cited above. 
The employer is in a position that it wishes to work shift 
work but it cannot use the method most suitable to it 
because of the weight that it has to give to the views of its 
employees that they do not wish to become involved in 
rotating shift systems. It therefore can only offer a 
contract of employment to new workers to cover the 
afternoon shift on the basis that it is a non-rotating shift. 
There should be no additional penalty on the Company 
for acquiesing to the wishes of the existing workforce and 
therefore the quantum of shift work as reflected in the 
employers' application will be accpeted by this 
Commission. 

The second part of the Union claim directs itself to the 
right for a paid meal break during shifts. 

The number of awards referred to by the respondent 
Union in this case containing shift work provisions and 
provision for paid meal breaks is no more than a state- 
ment which is true that awards of the Commission do 
make provision for paid meal breaks for continuous shift 
workers. It has been pointed out in the past, particularly 
in Mills and Wares Biscuit case (45 WAIG 584) that in 
most continuous shift systems crib time is included as 
part of the shift but it seems that in such cases the 
workers converned are on duty whilst taking their crib 
and are actually working or may be required to do so in 
the crib time. 

That is not the situation on the evidence before me in 
this case. The company intends to apply the procedures it 
has used in the past for shift breaks in its day work 
operations. The system of shifts to be worked is not 
continuous or rotating and therefore the analogy with 
continuous process shift work and the entitlements 
which go therewith is not valid in the circumstances. 

The claims of the applicant Employer in this matter 
will be allowed to the extent that an employee on 
afternoon shift shall be paid 15 per cent in addition to the 
ordinary rate. It is the wish of the parties that they meet 
and discuss the final terms of a clause to be included in an 
order to issue from this Commission once the issue or 
principle had been decided. That opportunity will now be 
afforded to the parties and they are directed to supply the 
Commission with a suitable schedule of the wording of a 
shift work clause to be inserted into the award. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 523 of 1986. 

Between Swan Brush ware Ltd, Applicant and the 
Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Respondent. 

Order. 
HAVING heard Mrs P.E. Bentley on behalf of the appli- 
cant and Ms S. Jackson on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
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itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 9 July 1986 have 
been complied with, and by consent, hereby orders — 

That the Brushmakers' Award No. 30 of 1959 be 
varied in accordance with the following Schedule 
with effect from the first pay period commencing on 
or after the 1st day of September 1986. 

Dated at Perth this 12th day of October 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After "34.—Higher 

Duties Allowance" insert "35.—Shift Work". 

2. Clause 3.—Area and Scope: Delete this clause and 
insert in lieu: 

3.—Area and Scope. 
This award shall have effect throughout the whole 

of the State, and shall apply to the industry of 
Broom and Brushmaking, and to the employees 
employed in the industry, mentioned in the Schedule 
hereunder. 

Schedule. 
Industry 

Millet and/or grass mixture broom making and 
all its branches. 

Brushmaking in all its branches, including pan 
work, wood machining, painting, varnishing or 
spraying. 

Mop making, feather duster making and wash- 
board making. 
Representative Employer 

Swan Brushware Limited. 

3. After Clause 34.—Higher Duties Allowance of this 
award, insert the following clause: 

35.—Shift Work. 
The provisions of this clause shall apply to all 

workers engaged on shift work. 
(1) An employer may, if he so desires, work his 

establishment on shifts, but before doing so, shall 
give notice of his intention to the Union and of the 
intended starting and finishing times of ordinary 
working hours of the respective shifts. 

(2) For the purposes of this award "afternoon 
shift" means any shift ceasing at or after 6.00 p.m. 

(3) (a) Where any particular process is carried out 
on shifts other than day shift, and less than five 
consecutive afternoon shifts are worked on that 
process, then the workers employed on such after- 
noon shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to 
be broken under the preceding paragraph by reason 
of the fact that work on the process is not carried out 
on a Saturday or Sunday or on any other day that 
the employer observes a shut down for the purposes 
of allowing a 38-hour week or on any public 
holiday. 

(4) A shift worker when on afternoon shift shall 
be paid per shift, a loading at the rate of 15 per cent 
in addition to his/her ordinary rate prescribed by 
this award. 

(5) An unpaid meal break of not less than 30 
minutes and not more than one hour shall be 
allowed after a maximum of five hours has been 
worked. 

(6) Where the employer is to alter the starting 
and/or finishing times of any shift, he/she shall give 
notice of his/her intention to the Union. 

CAN MANUFACTURING 
(Production and Maintenance — Amalgamated 

Industries Pty Ltd). 
Award No. 4 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 685 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicants and 
Amalgamated Industries Pty Ltd, Respondent. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the appli- 
cants and Mr S. Bibby on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Can Manufacturing (Production and 
Maintenance — Amalgamated Industries Pty Ltd) 
Award No. A4 of 1985 be varied in accordance with 
the following Schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 25th day of 
September 1986. 

Dated at Perth this 25th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
LA. Clause 6.—Rates of Pay: Delete subclause (4) — 

Tool Allowance paragraph (a) and replace in lieu 
thereof: 

(a) Where the employer does not provide a 
tradesman or an apprentice with the tools ordinarily 
required by that tradesman or apprentice in the per- 
formance of his work as a tradesman or as an 
apprentice the employer shall pay a tool allowance 
of — 

(i) $8.10 per week to such tradesman; or 
(ii) in the case of an apprentice a percentage of 

$8.10 being the wage percentage which is 
appropriate to his year of apprenticeship 
pursuant to subclause (3) of this clause. 

for the purpose of such tradesman or apprentice 
supplying and maintaining tools ordinarily required 
in the performance of his work as a tradesman or 
apprentice. 

B. Delete subclause (5) — Electrician Licence 
Allowance and replace in lieu thereof: 

(5) Electrician Licence Allowance: An electrical 
tradesman who holds, and in the course of his 
employment may be required to use, a current "A" 
Grade or "B" Grade licence issued pursuant to the 
relevant regulation in force on the 28th day of 
February 1978 under the Electricity Act 1945 shall 
be paid an allowance of $11.70 per week. 

2. The above amendments to be operative from the 
first pay period commencing on or after 25 September 
1986. 

CEMENT WORKERS. 
Award No. 10 of 1967. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 808 of 1986. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Applicant and Cockburn Cement Limited, 
Respondent. 
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Order. 
HAVING heard Mr N. Cinquina on behalf of the appli- 
cant and Mr J.T. Sargeant on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the Cement Workers' Award 1975 No. 10 of 
1967 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 22nd day of August 
1986. 

Schedule. 
Clause 6.—Definitions: Delete the existing definition 

of "Child Care Worker" and insert in lieu thereof:— 
"Child Care Worker" shall mean an employee 

who holds a "Child Care Certificate" (CCC) or a 
"National Nursery Examination Board" (NNEB) 
qualification. Provided that an employee who is not 
employed as a Child Care Worker but during 
employment gains the CCC qualification shall be 
entitled to payment as a Child Care Worker only 
when performing the work of a Child Care Worker 
or when appointed as such. 

Dated at Perth this 6th day of October 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Delete subclauses (3), (4), (5) and (6) of Clause 27.— 

Wages Cockburn Cement and insert in lieu thereof:— 
(3) In addition to those rates prescribed in 

subclause (2) of this clause Millers shall be paid 
$7.05 per week for operating two control rooms and 
additional responsibilities. 

(4) In addition to those rates prescribed in 
subclause (2) of this clause the Reclaimer Operator 
— Woodman Point shall be paid $3.50 per week for 
Security Duties and additional responsibilities. 

(5) In addition to the rates prescribed in subclause 
(2) of this clause XRF Testers and Physical Testers 
who have been so employed for a period of at least 
three years shall be paid at the rate of $11.70 per 
week. 

(6) In addition to the rates prescribed in subclause 
(2) of this clause, Kiln Burners shall be paid 95 cents 
per shift whilst engaged on burning. 

CLERKS (Grain Handling). 
Award No. 34 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 709 of 1986. 

Between Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch, 
Applicant and Co-operative Bulk Handling 
Limited, Respondent. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr M. Borlase on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 9 July 1986 have 
been complied with, and by consent, hereby orders — 

That the Clerks' (Grain Handling) Award 1977 
No. 34 of 1977 be varied in accordance with the 
following Schedule with effect from the first pay 
period commencing on or after the 27th day of 
October 1986. 

CHILD CARE (Subsidised Centres). 
Award No. A26 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 570 of 1986. 

Between Catherine McAuley Day Care Centre and 
Others, Applicants and the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, Respondent. 

Order. 
HAVING heard Mrs P.E. Bentley on behalf of the 
Applicants and Mr C.V. Evans on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Child Care (Subsidised Centres) Award 
No. A26 of 1985, be amended in accordance with 
the following schedule with effect on and from this 
day. 

Dated at Perth this 15th day of September 1986. 

Dated at Perth this 6th day of November 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. The Company consents to a variation in the Clerks 

(Grain Handling) Award No. 34 of 1977 claimed by the 
Federated Clerks Union on the following terms: Delete 
Clause 12.—Meal Allowance and insert the following 
new clause in lieu thereof: 

12.—Meal Allowance. 
A meal allowance of $3.95 shall be paid to each 

employee in the following circumstances: 
(a) If the employee is required to continue 

working beyond 6.00 p.m. on any day 
Monday to Friday inclusive or after 1.00 
p.m. Saturdays. 

(b) If the employee is required to continue or 
recommence working after LOO p.m. or 
6.00 p.m. on a Sunday or any holiday pre- 
scribed under this Award. 

(c) If the employee having worked between 
the hours of 12 midnight to 7.00 a.m. is 
required to continue or recommence at 
8.00 a.m. 

[L.S.] 
(Sgd.) G.L. FIELDING, 

Commissioner. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 66 W.A.I.G. 

DAIRY FACTORY WORKERS'. 
Award No. 15 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 352 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Brownes Dairy Pty Ltd 
and Others, Respondents. 

Order. 
HAYING heard Ms S. Jackson on behalf of the appli- 
cant and Mr B.P. McCarthy on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the "Dairy Factory Workers' " Award No. 
A15 of 1982 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 9th day of 
October 1986. 

Dated at Perth this 9th day of October 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the numerals and 

words "28.—Travelling Allowance" and insert in lieu 
the numerals and words "28.—Vehicle Allowance". 

2. Clause 28.—Travelling Allowance: Delete this 
clause and insert in lieu: 

28.—Vehicle Allowance. 
(1) Where an employee is required during his 

normal working hours, by the employer, to work 
outside his usual place of employment, the employer 
shall pay the employee any reasonable travelling 
expenses incurred except where an allowance is paid 
in accordance with subclause (2) of this clause. 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedules set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for use of employee's own vehicle 
on employer's business: 

Schedule 1 — Motor Car. 

North of 23.5 degrees 
South Latitude: 

Area and Details Engine Displacement 
(in cubic centimetres) 

Distance Travelled Each Over 160Qcc 1600cc 
Year on Employer's 2600cc -2600cc and 
Business Under 
Metropolitan Area: 

First 8 000 Kilometres 33.1 29.6 24.4 
Over 8 (XX) Kilometres 21.6 19.2 16.4 

South West Land Division: 
First 8 000 Kilometres 33.9 30.3 25.1 
Over 8 000 Kilometres 22.1 19.7 16.8 

First 8 000 Kilometres 37.5 33.2 27.9 
Over 8 000 Kilometres 24.1 21.4 18.4 

Rest of the State: 
First 8 000 Kilometres 34.8 31.2 25.8 
Over 8 000 Kilometres 22.7 20.3 17.2 

Schedule 2 — Motor Cycles. 
First 8 000 Kilometres 9.6 
Over 8 000 Kilometres 6.0 

Motor Vehicles with rotary engines are to be 
included in the 1600-2600cc category. 

DEPARTMENT FOR COMMUNITYU WELFARE 
INSTITUTION OFFICERS ALLOWANCES 

AND CONDITIONS. 
Award No. 3 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 33 of 1986. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and the Hon Minister for 
Community Services, Respondent. 

Order. 
HAVING heard Mrs J. Drimatis on behalf of the 
Applicant and Mr J. Flood on behalf of the Respondent, 
the Commission, constituted by a Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 261 of 1986, dated 23 July 1986, have been complied 
with, and by consent, hereby orders — 

That the Department for Community Welfare 
Institution Officers Allowances and Conditions 
Award 1977, No. 3 of 1977 be amended in 
accordance with the following schedule with effect 
on and from the 1st day of June 1986. 

Dated at Perth this 8th day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu thereof: 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 
4. Definition. 
5. Hours of Duty. 
6. Contract of Service. 
7. Annual Recreation Leave. 
8. Long Service Leave. 
9. Sick Leave. 
10. Short Leave. 
11. Leave Without Pay. 
12. Study Leave. 
13. Public Service Holidays. 
14. Allowances. 
15. Car Allowance. 
16. Overtime. 
17. Copies of Award. 
18. Term of Award. 

Schedule. 
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2. Clause 4.—Hours of Duty: Delete this clause and 
insert in lieu thereof: 

4.—Definition. 
"Accrued Day(s) Off" (ADO's) means the paid 

day(s) off accruing to an employee resulting from an 
entitlement to the 38-hour week as prescribed in 
Clause 5 of this Award. 

3. Clause 5.—Contract of Service: Delete this clause 
and insert in lieu thereof: 

5.—Hours of Duty. 
(1) (a) From 1 June 1986 the ordinary hours of 

duty shall be an average of 38 per week with the 
hours actually worked being 160 in any period of 28 
days. 

Such hours shall be worked in not more than 20 
shifts in any roster period, and shall where 
practicable be worked in shifts of eight hours 
duration. 

(b) The ordinary hours shall be worked with two 
hours of each week's work accruing as an entitle- 
ment to a maximum of 12 Accrued Days Off in each 
12 month period. The Accrued Days Off shall be 
taken as a minimum period of five consecutive days 
off in conjunction with annual leave or at a time 
mutually acceptable to the employer and employee. 

(c) There shall be at least an eight hour break 
between the finishing time of one shift and the 
commencement of the following shift. In cases 
where such a break is not given payment at double 
the normal rate shall be made until such break is 
taken. 

(2) (a) An employer and employee may by agree- 
ment substitute the Accrued Day Off the employee 
is to take off for another day in which case the 
Accrued Day Off shall become an ordinary working 
day. 

(b) A roster for Accrued Days Off shall be posted 
at least four weeks before the time it comes into 
operation. 

(c) By agreement between the employer and an 
officer Accrued Days Off may be rostered for and 
taken in advance of the due date. 

(d) Accrued Days Off must be cleared in the 
calendar year in which they accrue. If, to meet the 
convenience of the employer, an employee cannot 
clear Accrued Days Off in the aforementioned 
calendar year then they shall be cleared in the next 
succeeding six months. 

(e) Part-time officers working 16 hours and under 
per week will not accrue time off, but will be paid 
for all hours worked. Part-time officers working 
over 16 hours per week will accrue days off on the 
same basis as full-time officers, but all benefits 
therefore will be pro rata in the proportion that the 
number of hours worked bears to the hours worked 
by full-time officers. This provision may be 
renegotiated if job sharing arrangements are intro- 
duced for Group Workers. 

(f) Time off will not be accrued whilst officers are 
on annual leave and long service leave. 

(g) Trainee Group Workers will not accrue time 
off whilst on day or block study leave release. 
Trainee Group Workers on day or study leave 
release will work a 38 hour week. 

4. Clause 6.—Leave of Absence: Delete this clause 
and insert in lieu thereof: 

6.—Contract of Service. 
(1) (a) No officer shall leave the employ of the 

Minister until the expiration of one month's written 
notice of intention so to do without the approval of 
the Minister. 

(b) One month's written notice shall be given by 
the Minister to an officer whose services are no 
longer required. 

Provided that the Minister may summarily 
dismiss an officer deemed guilty of gross 
misconduct or neglect of duty and the officer shall 
not be entitled to any notice or payment in lieu. 

(c) An officer, having attained the age of 55 
years, shall be entitled to retire from the employ of 
the Minister. Every officer shall retire on attaining 
the age of 65 years. 

5. Clause 7.—Allowances: Delete this clause and 
insert in lieu thereof: 

7.—Annual Recreation Leave. 
(1) (a) Subject to the provision of subclause 2 of 

this clause, the provisions of the Public Service Act 
1978, the Public Service Regulations 1979 and 
Administrative Instructions made pursuant to 
section 19 of the said Act relating to Annual 
Recreation Leave shall apply mutatis mutandis to 
officers covered by this Award. 

(b) When an officer proceeds on the first four 
weeks of any annual leave there will be no accrual 
towards an Accrued Day Off. 

Accrual towards an Accrued Day Off will 
continue during any other period such as the extra 
week for shift workers. 

(c) Any annual leave entitlements as at 1 June 
1986 shall be adjusted in hours in the ratio of 38 to 
40. 

(2) Each officer shall be entitled to five weeks, 
being 35 days of duty, annual leave per annum. 

6. Clause 8.—Car Allowance: Delete this clause and 
insert in lieu thereof: 

8.—Long Service Leave. 
(1) The provisions of the Public Service Act 1978, 

the Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to long service leave shall apply 
mutatis mutandis to officers covered by this Award. 

(2) When an officer proceeds on long service 
leave there will be no accrual towards an Accrued 
Day Off. Payment for long service leave will 
continue to be at the ordinary weekly rate. 

(3) Any long service leave accumulated as at 1 
June 1986 shall be adjusted in hours in the ratio of 
38 to 40. 

7.—Clause 9.—Overtime: Delete this clause and insert 
in lieu thereof: 

9.—Sick Leave. 
(1) The provisions of the Public Service Act 1978, 

and Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to sick leave shall apply mutatis 
mutandis to officers covered by this Award. 

(2) Paid sick leave cannot be claimed in respect of 
any time the officer is on an Accrued Day Off. 

(3) An officer whilst on paid sick leave shall 
continue to accrue an entitlement to an Accrued 
Day Off. 

(4) Whilst on paid sick leave an officer shall 
receive the wages they would have received had they 
not proceeded on sick leave and shall have the 
accrued entitlement to paid sick leave reduced by the 
time the officer is absent from work on account of 
paid sick leave. 

(5) Any sick leave accumulated as at 1 June 1986 
shall be adjusted in hours in the ratio of 38 to 40. 

8. Clause 10.—Copies of Award: Delete this clause 
and insert in lieu thereof: 

10.—Short Leave. 
(1) The provisions of the Public Service Act 1978, 

and Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to short leave shall apply 
mutatis mutandis to officers covered by this Award. 
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(2) An officer shall not be entitled to claim 
payment for short leave on a day when that officer is 
absent on an Accrued Day Off. An officer whilst on 
short leave shall continue to accrue an entitlement to 
an Accrued Day Off. 

9. Clause 11.—Term of Award: Delete this clause and 
insert in lieu the following new clauses: 

11.—Leave Without Pay. 
(1) The provisions of the Public Service Act 1978, 

and Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to leave without pay shall apply 
mutatis mutandis to officers covered by this Award 
provided that: 

(a) An officer who is absent on any form of 
leave without pay for less than a total of 
five days in any 12 month work cycle shall 
not have payment reduced when proceed- 
ing on Accrued Days Off. 

(b) An officer who is absent on any form of 
leave without pay for a total of five days or 
more in any 12 month work cycle will have 
such period of leave added to the work 
cycle. 

12.—Study Leave. 
(1) The provisions of the Public Service Act 1979, 

and Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to study leave shall apply 
mutatis mutandis to officers covered by this Award. 

(2) When an officer proceeds on study leave there 
will be an accrual towards an Accrued Day Off. 

13.—Public Service Holidays. 
(1) The provisions of the Public Service Act 1978, 

and Public Service Regulations 1979 and Adminis- 
trative Instructions made pursuant to section 19 of 
the said Act relating to Public Service Holidays shall 
apply mutatis mutandis to officers covered by this 
Award. 

(2) An officer whilst on a public holiday pre- 
scribed by the Award shall continue to accrue an 
entitlement to an Accrued Day Off. When any of 
the days observed as a public holiday fall on a day 
when an officer is on an Accrued Day Off the officer 
shall be allowed to take a day's holiday in lieu of the 
holiday on a day immediately following the officer's 
annual leave or at a time mutually acceptable to the 
employer and the officer. 

14.—Allowances. 
(1) (a) Subject to the provisions of this Award, 

the Agreements and Awards listed in subclause (b) 
hereunder and any amendments thereto including 
replacement, shall be deemed to have been made 
between the parties to this Award and shall apply 
mutatis mutandis. 

(b) (i) Public Service Miscellaneous Allowances 
Award 1976, No. 17 of 1976; 

(ii) Public Service Motor Vehicle Allowances 
Award 1976, No. 13 of 1976; 

(hi) Public Service Allowances (District) 
Agreement 1973, No. 5 of 1973; as 
amended; 

(iv) Public Service Property Allowance Award 
1975, No. 16 of 1975; as varied; 

(v) Public Service Allowances (Higher Duties) 
Agreement 1975, No. 2 of 1975, provided 
that an officer who acts in a higher office 
for five or more consecutive attendances 
on duty shall also qualify to be paid a 
higher duties allowance. 

15.—Car Allowance. 
Where an officer begins or ceases a shift between 

the hours of 11.00 p.m. and 7.00 a.m. and no public 
transport is available an officer shall be reimbursed 

the appropriate rate prescribed by the Award 
mentioned in paragraph (ii) of subclause (1) (b) of 
Clause 14, if their own motor vehicle or motor cycle 
is used for the journey between the officer's 
residence and headquarters. 

16.—Overtime. 
(1) Except as provided in subclauses (2) and (4) 

provisions of the Public Service Overtime Agree- 
ment 1973, No. 9 of 1973 as amended shall apply 
mutatis mutandis to officers covered by this Award. 

(2) The provisions of Clause 5 of the Public 
Service Overtime Agreement 1973, No. 9 of 1973 do 
not apply to rostered officers. Overtime for these 
officers will be paid for at the following rates:— 

(a) Monday to Saturday — All time worked 
outside of or in excess of the ordinary 
working hours or on a shift other than a 
rostered shift shall be paid for at the rate of 
time and one half for the first three hours 
and double time thereafter. 

(b) Sundays — All time worked outside of or 
in excess of the ordinary working hours or 
on a shift other than a rostered shift shall 
be paid for at a rate of double the ordinary 
rate. 

(c) Public Holidays — All time worked 
outside of or in excess of the ordinary 
working hours or on a shift other than a 
rostered shift shall be paid for at a rate of 
double time and one half the ordinary rate. 

(3) An officer who reports for duty at the rostered 
time for either a normal or overtime shift and is 
advised that the commencing time for such duty has 
altered since he was last on duty, or the duty is not 
required shall be paid a minimum of two hours at 
the rate applicable for that duty, but this shall not 
apply to an officer who was absent from duty on his 
last rostered shift. 

(4) Overtime payments shall not apply until after 
eight hours have been worked that day or more than 
160 hours have been worked in each 28 day period. 

17.—Copies of Award. 
Every Government Officer covered by this Award 

shall be entitled to have access to a copy of this 
Award and those Agreements and Awards listed in 
Clause 14. Sufficient copies shall be made available 
by the Respondent in each Institution. 

18.—Term of Award. 
This Award shall operate as from and including 

the first day of July 1976 and shall remain in force 
for a period of three years. 

Schedule. 
Memorandum of Agreement. 

The following provisions relating to the implementa- 
tion of the 38-hour week are agreed between the parties. 

(1) Termination. 
(a) An employee subject to the provisions of 

subclause (1) of Clause 5.—Hours of Duty, 
who has not taken any Accrured Days Off 
accumulated during a work cycle in which 
employment is terminated shall be paid the 
total of hours accumulated towards the 
Accrued Day Off for which payment has not 
already been made for periods of two weeks or 
over provided that payment shall be made for 
completed weeks only. 

(b) An employee who has taken any Accrued Days 
Off during a work cycle in which employment is 
terminated shall have the wages due on 
termination reduced by the total days for which 
payment has already been made but for which 
the employee had no entitlement toward those 
Accrued Days Off. 
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(2) Workers' Compensation. 
(a) Where an employee is on Workers' Compensa- 

tion for periods less than a total of 20 
consecutive work days in a 12 monthly work 
cycle such employee will accrue towards and be 
paid for the succeeding Accrued Days Off 
following such absence. 

(b) Where an employee is on Workers' 
Compensation for periods greater than a total 
of 20 consecutive days in a 12 month work cycle 
such employees will have the period of 
Workers' Compensation added to the work 
cycle. 

(c) Where an employee is on Workers' Compensa- 
tion for periods greater than 20 consecutive 
work days and an Accrued Day Off as pre- 
scribed in subclause (1) of Clause 5.—Hours of 
Duty falls within the period the employee shall 
be re-rostered for another Accrued Day Off on 
completion of the 20 week work cycle following 
such absence. 

(3) Trade Offs. 
(a) Payment of Wages into Bank Account: 

Payment of wages, by arrangement between 
the employer and an employee shall be paid 
into the employee's bank account or in any 
other financial institution's account. 
Cheque payments may be substituted for the 
payment of wages in cases of genuine hardship. 

(b) Beverage Charges: Where staff consume 
morning or afternoon beverages a charge of 50 
cents per week will be made. 
The charge will be reviewed in relation to the 
annual movement in the CPI as at 31 December 
each year. 

(c) Meal Break Provision. 
(i) the practice that applies as at 1 February 

1985 in certain areas of Institution 
Officers not claiming their meal break 
during shifts is to continue; 

(ii) the practice prescribed in paragraph (1) 
above will continue to apply only to 
employees in the areas prescribed in 
paragraph (i); 

(iii) the provisions of paragraphs (i) and (ii) 
will continue to apply to the employees 
in the areas prescribed, notwithstanding 
any changes after 1 February 1985 to the 
Public Service Overtime Award No. 10 
of 1978, and/or the Public Service Shift 
Work Agreement No. 24 of 1978; 

(iv) the employees prescribed in paragraphs 
(i) and (ii) shall not be entitled to over- 
time payment for the time worked after 
the meal breaks not claimed, notwith- 
standing any changes after 1 February 
1985 to the Public Service Overtime 
Award No. 10 of 1978 and/or the Public 
Service Shift Work Agreement No. 24 
of 1978. 

ELECTRICAL CONTRACTING INDUSTRY. 
Award No. R22 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 676 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
the Electrical Contractors' Association of Western 
Australia (Union of Employers) and Others, 
Respondents. 
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Before Mr Senior Commissioner G.G. Halliwell. 
The 3rd day of October 1986. 

Mr Lindsay Benfell on behalf of the Applicant. 
Mr Simon Bibby on behalf of the Respondents. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The only matter at 
issue in this application is whether or not Clause 19.— 
Car Allowance should be increase by 2.3 per cent. 

The Union contends that on the past two occasions (65 
WAIG p. 809 and 66 WAIG p. 533) the allowance was 
increased by 2.6 per cent and 3.8 per cent and seeks to 
continue that pattern. 

For the respondents it is submitted that Principle 9 (a) 
(i) does not mean "automatic" indexation and expenses 
should have increased in order to be reimbursed. 

Further, the subject award, it is contended, follows the 
Public Service (Motor Vehicle Allowances) Award 1976 
which has not yet moved. 

An examination of the two variations (supra) shows 
that the allowance was moved by the indexation 
percentages on those occasions. Secondly, it is a 
reasonable assumption that car running costs have 
increased over the period and reimbursement is therefore 
warranted. 

The pattern set is therefore continued on this occasion 
by the Commission. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 676 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Electrical Contracting Association of Western 
Australia (Union of Employers) and Others, 
Respondents. 

Order. 
HAVING heard Mr L. Benfell on behalf of the applicant 
and Mr S. Bibby on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Electrical Contracting Industry Award 
1979 Award No. R22 of 1978 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 22nd day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 12.—Overtime: Delete subclause (6) of this 

clause and insert in lieu: 
(6) (a) An employee required to work overtime 

for more than two hours without being notified on 
the previous day or earlier that he will be so required 
to work overtime shall be supplied with a meal by 
the employer or be paid $4.80 for such meal and for 
a second or subsequent meals if so required. 

(b) No such payments shall be made to any 
employees living in the same locality as his place of 
work who can reasonably return home for such 
meals. 

(c) If an employee to whom paragraph (a) applies 
has, as a consequence of the notice referred to in 
that paragraph, provided himself with a meal or 
meals and is not required to work overtime, or is 
required to work less overtime that the period 
notified, he shall be paid for each meal provided and 
not required, $4.80. 
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2. Clause 18.—Special Rates and Provisions: Delete 
subclauses (1), (2), (3), (4), (5), (7), (10), (11), (12), (19) 
and (21) of this clause and insert in lieu: 

(1) Height Money: An employee shall be paid an 
allowance of $1.41 for each day on which he works 
at a height of 15.5 metres or more above the nearest 
horizontal plane, but this provision does not apply 
to linesman. 

(2) Dirt Money: An employee shall be paid an 
allowance of 29 cents per hour when engaged on 
work of an unusually dirty nature where clothes are 
necessarily unduly soiled or damaged or boots are 
unduly damaged by the nature of the work done. 

(3) Grain Dust: Where any dispute arises at a bulk 
grain handling instaUation due to the presence of 
grain dust in the atmosphere and the Board of 
Reference determines that employees employed 
under this award are unduly affected by that dust, 
the Board may, subject to such conditions as it 
deems fit to impose, fix an allowance or allowances 
not exceeding 49 cents per hour. 

(4) Confined Space: An employee shall be paid an 
allowance of 35 cents per hour when, because of the 
dimensions of the compartment or space in which he 
is working, he is required to work in a stooped or 
otherwise cramped position or without proper 
ventilation. 

(5) Diesel Engine Ships: The provisions of 
subclauses (2) and (4) of this clause do not apply to 
an employee when he is engaged on work below the 
floor plates in diesel engine ships, but he shall be 
paid an allowance of 49 cents per hour whilst so 
engaged. 

(7) Hot Work: An employee shall be paid an 
allowance of 29 cents per hour when he works in the 
shade in any place where the temperature is raised by 
artificial means to between 46.1 and 54.4 degrees 
Celsius. 

(10) Chemical, Artificial Manure and Cement 
Works: An employee other than a general labourer, 
in chemical, artificial manure and cement works 
shall, in respect of all work done in and around the 
plant outside the machine shop, be paid an 
allowance calculated at the rate of $7.30 per week. 
The allowance shall be paid during overtime but 
shall not be subject to penalty additions. An 
employee receiving this allowance is not entitled to 
any other allowance under this clause. 

(11) Abattoirs: An employee employed in and 
about an abattoir shall be paid an allowance 
calculated at the rate of $9.50 per week. The 
allowance shall be paid during overtime but shall 
not be subject to penalty additions. An employee 
receiving this allowance is not entitled to any other 
allowance under this clause. 

(12) Phosphate Ships: An employee shall be paid 
an allowance of 43 cents for each hour he works in 
the holds 'tween decks of ships which, immediately 
prior to such work, have carried phosphatic rock 
but this subclause only applies if and for as long as 
the holds and 'tween decks are not cleaned down. 

(19) An employee, holding either a Third Year 
First Aid Medallion of the St John Ambulance 
Association or a "C" Standard Senior First Aid 
Certificate of the Australian Red Cross Society, 
appointed by the employer to perform first aid 
duties, shall be paid $5.60 per week in addition to his 
ordinary rate. 

(21) Nominee: A licensed electrical installer or 
fitter who acts as a nominee for an electrical 
contractor shall be paid an allowance of $35.50 per 
week. 

3. Clause 27.—Grievance Procedure and Special 
Allowance: Delete subclause (3) of this clause and insert 
in lieu:— 

(3) (a) Subject to paragraph (e) of this subclause, 
a special allowance of $17.60 per week shall be paid 

as a flat amount each week except where direct 
action takes place. 

(b) Provided that a general combined union 
meeting called by the Trades and Labor Council or 
any absence declared by the Commission under 
section 44 as being an authorised absence, shall not 
be regarded as non-adherence to the disputes 
procedure clause or affect the payment of this 
allowance. 

(c) In the event of the need for a meeting not 
covered by the circumstances outlined by the above, 
a union official shall give 24 hours' notice to the 
employer and the reason for the meeting and $17.60 
shall be paid. 

(d) Any time which an employee is absent from 
work on annual leave, public holidays, bereavement 
leave or paid sick leave shall not effect the payment 
of this allowance. 

(e) An apprentice shall be paid a percentage of 
$17.60 being the percentage which appears against 
his year of apprenticeship set out in subclause (4) of 
the First Schedule — Wages. 

4. Clause 30.—Special Provisions — State Energy 
Commission of Western Australia: Delete subclause (2) 
of this clause and insert in lieu: 

(2) In addition to the wage otherwise payable to an 
employee pursuant to the provisions of this award 
an employee (other than an apprentice) shall be 
paid:— 

(a) $1.20 per hour for each hour worked if 
employed at Muja. 

(b) 73 cents per hour for each hour worked if 
employed at Kwinana. 

5. First Schedule — Wages: Delete subclauses (5), (6), 
(8) and (9) of this clause and insert in lieu: 

(5) Tool Allowance: 
(a) In accordance with the provisions of 

Clause 18.—Special Rates and Provisions 
subclause (20) the tool allowance to be 
paid is: 

(i) $8.10 per week to such tradesman, 
or 

(ii) In the case of an apprentice a per- 
centage of $8.10 being the percen- 
tage which appears against his year 
of apprenticeship set out in 
subclause (4) of this schedule. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this subclause shall be 
included in, and form part of, the ordinary 
weekly wage prescribed in this clause. 

(6) Construction Allowance: 
(a) In addition to the appropriate rates of pay 

prescribed in this clause an employee shall 
be paid: 

(i) $25.30 per week if he is engaged on 
the construction of a large 
industrial undertaking or any large 
civil engineering project. 

(ii) $22.80 per week if he is engaged on 
a multi-storeyed building but only 
until the exterior walls have been 
erected and the windows completed 
and a lift made available to carry 
the employee between the ground 
floor and the floor upon which he is 
required to work. A multi-storeyed 
building is a building which, when 
completed, will consist of at least 
five storeys. 

(iii) $13.50 per week if he is engaged 
otherwise on construction work 
falling within the definitions of 
construction work in Clause 5.— 
Definitions of this Award. 
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(b) Any dispute as to which of the aforesaid 
allowances applies to particular work shall 
be determined by the Board of Reference. 

(8) Licence Allowance: A tradesman who holds 
and in the course of his employment may be 
required to use a current "A" Grade or "B" Grade 
licence issued pursuant to the relevant regulation in 
force at the date of this award under the Electricity 
Act 1945, shall be paid $12.00 per week. 

(9) Commissioning Allowances: An "Electrician 
Commissioning" as defined shall be paid at the rate 
of $18.40 per week in addition to rates prescribed in 
this schedule. 

6. Third Schedule — 38-Hour Week Provisions: 
Clause 5.—Overtime (Third Schedule Employees): 
Delete paragraph (e) of subclause (2) of this clause and 
insert in lieu: 

(2) (e) (i) an employee required to work 
overtime for more than two hours 
without being notified on the 
previous day or earlier that he will 
be so required to work overtime 
shall be supplied with a meal by the 
employer or be paid $4.80 for such 
meal and for a second or subse- 
quent meal if so required. 

(ii) no such payments shall be made to 
any employee living in the same 
locality as his place of work who 
can reasonably return home for 
such meals. 

(iii) if an employee to whom placitum 
(i) of paragraph (e) applies has, as a 
consequence of the notice referred 
to in that paragraph, provided 
himself with a meal or meals and is 
not required to work overtime or is 
required to work less overtime than 
the period notified, he shall be paid 
for each meal provided and not 
required, $4.80. 

7. Clause 19.—Car Allowance: Delete this clause and 
insert in lieu: 

19.—Car Allowance. 
Where an employee is required an authorised to 

use his own motor vehicle in the course of his duties 
he shall be paid an allowance of 33.9 cents per 
kilometre travelled. Notwithstanding anything 
contained in this clause the employer and the 
employee may make any other arrangement as to car 
allowance not less favourable to the employee. 

ELECTRICAL TRADES (Goldmining). 
Award No. 57 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 683 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Central Norseman Gold Corporation and Others, 
Respondents. 

Order. 
HAVING heard Mr L. Benfell on behalf of the applicant 
and Mr C. Jeffries on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Electrical Trades (Goldmining) Award 
1969 Award No. 57 of 1968 be varied in accordance 
with the following Schedule and that such variation 

shall have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 22nd day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 9.—Overtime (Other than Continuous Shift 

Workers): Delete subclause (6) of this clause and insert in 
lieu: 

(6) When a worker, without being notified on the 
previous day, is required to continue working after 
the usual knock off time for more than one hour or 
(in the case of a day worker) after 5.30 p.m. which- 
ever is the later, he shall be provided with any meal 
required or shall be paid $3.40 in lieu thereof. 

2. Clause 10.—Continuous Shift Workers: Delete 
subclause (7) of this clause and insert in lieu: 

(7) When a worker, without being notified on the 
previous day, is required to continue working after 
the usual knock off time for more than one hour, he 
shall be provided with any meal required or be paid 
$3.40 in lieu thereof. 

3. Clause 24.—Special Rates and Provisions: Delete 
subclauses (1) to (4), (7), (10) and (12) of this clause and 
insert in lieu: 

(1) Height Money: A worker shall be paid an allow- 
ance of $1.41 for each day on which he works at a 
height of 15.5 metres or more above the nearest 
horizontal plane but this provision does not apply to 
linesmen. 

(2) Dirt Money: A worker shall be paid an allow- 
ance of 29 cents per hour when engaged on work of 
an unusually dirty nature where clothes are 
necessarily unduly soiled or damaged or boots are 
unduly damaged by the nature of the work done. 

(3) Confined Space: A worker shall be paid an 
allowance of 35 cents per hour when, because of the 
dimensions of the compartment or space in which he 
is working, he is required to work in a stooped or 
otherwise cramped position or without proper 
ventilation. 

(4) Hot Work: A worker shall be paid an allow- 
ance of 29 cents per hour when he works in the shade 
of any place where the temperature is raised by 
artificial means to between 46.1 and 51.6 degrees 
Celsius. 

(7) Fumes: Workers engaged on repair work to 
the roasters, under circumstances subjecting them 
to serious inconvenience from fumes, shall be 
entitled to payment of 17 cents per hour extra, with 
a minimum of 36 cents while so engaged. 

(10) Wet Places: Any worker working in wet 
places shall be paid an allowance of $1.18 per day or 
shift provided that: 

(a) This allowance shall not be payable to 
workers working on natural surfaces made 
wet by rain. 

(b) Where waterproof boots and/or oilskins 
are provided by the employer, no claim 
shall be allowed under this provision for 
wet feet or clothing, but where, notwith- 
standing this protection and the exercise of 
reasonable care by the worker, his clothing 
or feet become wet, he shall be paid the 
appropriate rate of wet pay. 

(c) Where a worker is compelled to work in 
water to the thighs, he shall receive the 
allowance notwithstanding the previous 
paragraph (b) of this provision. 

(d) A place shall be deemed to be wet when 
water other than rain is continually 
dropping from overhead so as to saturate 
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the clothing of the worker, in unprotected, 
or when the water in the place where the 
worker is standing is over one inch deep 
and such worker has not been supplied 
with waterproof boots. 

(12) An Electrician — Special Class, an Electrical 
Fitter and/or an Armature Winder or an Electrical 
Installer who holds, and in the course of his 
employment may be required to use, a current "A" 
Grade or "B" Grade licence issued pursuant to the 
relevant regulations in force on the 28th day of 
February 1978 under the Electricity Act 1945 shall 
be paid an allowance of $11.70 per week. 

4. Clause 32.—First Aid: Delete this clause and insert 
in lieu: 

Any first aid man appointed by the employer to 
perform first aid duties shall be paid an allowance of 
87 cents per shift in addition to his ordinary rate of 
pay. 

5. Schedule 1 — Wages: Delete subclause (4) of this 
schedule and insert in lieu: 

(4) (a) Where an employer does not provide a 
tradesman or an apprentice with the tools ordinarily 
required by that tradesman or apprentice in the 
performance of his work as a tradesman or as an 
apprentice the employer shall pay a tool allowance 
of:— 

(i) $8.10 per week to such tradesman, or 
(ii) in the case of an apprentice a percentage of 

$8.10 being the percentage which appears 
against his year of apprenticeship in 
subclause (3) (a) (i) of this schedule, 

for the purpose of such tradesman or apprentice 
supplying and maintaining tools ordinarily required 
in the performance of his work as a tradesman or 
apprentice. 

(b) Any tool allowance paid pursuant to para- 
graph (a) of this subclause shall be included in, and 
form part of, the ordinary weekly wage prescribed 
in this schedule. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary power tools, 
special purpose tools and precision measuring 
instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer if lost 
through his negligence. 

ELECTRICAL TRADES 
(Security Alarms Industry). 

Award No. 27 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 681 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Wormald Security Controls and Others, 
Respondents. 

Order. 
HAVING heard Mr L. Benfell on behalf of the applicant 
and Mr S. Bibby on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Electrical Trades (Security Alarms 
Industry) Award 1980 Award No. 27 of 1979 be 
varied in accordance with the following Schedule 

and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 22nd day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

Schedule. 
1. Clause 11.—Overtime: Delete paragraph (g) of 

subclause (3) of this clause and insert in lieu: 
(g) Subject to provisions of paragraph (h) of this 

subclause an employee required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $4.30 for a meal 
and, if owing to the amount of overtime worked a 
second or subsequent meal is required, he shall be 
supplied with each such meal by the employer or be 
paid $2.95 for each meal so required. 

2. Clause 15.—Special Rates and Provisions: Delete ' 
subclauses (1), (2), (3), (4), (13) and (14) of this clause 
and insert in lieu thereof: 

(1) Height Money: An employee shall be paid an 
allowance of $1.41 for each day on which he works 
at a height of 15.5 metres or more above the nearest 
horizontal plane but this provision does not apply to 
linesmen nor to riggers and splicers on ships or 
buildings. 

(2) Dirt Money: An employee shall be paid an 
allowance of 29 cents per hour when engaged on 
work of an unusually dirty nature where clothes are 
necessarily unduly soiled or damaged or boots are 
unduly damaged by the nature of the work done. 

(3) Confined Space: An employee shall be paid an 
allowance of 35 cents per hour when, becuase of the 
dimensions of the compartment or space in which he 
is working, he is required to work in a stooped or 
otherwise cramped position or without proper 
ventilation. 

(4) Hot Work: An employee shall be paid an 
allowance of 29 cents per hour when he works in the 
shade in any place where the temperature is raised by 
artificial means to between 46.1 and 54.4 degrees 
Celsius. 

(13) An employee, holding a Third Year First Aid 
Medallion of the St John Ambulance Association or 
a "C" Standard Senior First Aid Certificate of the 
Australian Red Cross Society, appointed by the 
employer to perform first aid duties shall be paid 
$5.60 per week in addition to his ordinary rate. 

(14) A serviceman — special class, a serviceman 
or an installer who holds, and in the course of his 
employment may be required to use, a current "A" 
Grade or "B" Grade Licence issued pursuant to the 
relevant regulation in force on the 28th day of 
February 1978 under the Electricity Act 1945 shall 
be paid an allowance of $11.70 per week. 

3. Clause 18.—Distant Work: Delete subclauses (4) 
and (5) of this clause and insert in lieu: 

(4) An employee to whom the provisions of 
subclause (1) of this clause apply shall be paid an 
allowance of $ 14.20 for any weekend that he returns 
to his home from the job but only if — 

(a) he advises the employer or his agent of his 
intention no later than the Tuesday 
immediately preceding the weekend in 
which he so returns; 

(b) he is not required for work during that 
weekend; 

(c) he returns to the job on the first working 
day following the weekend; and 

(d) the employer does not provide or offer to 
provide suitable transport. 
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(5) Where an employee, supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job he shaE be provided 
with suitable transport to and from that job or be 
paid an allowance of $6.30 per day provided that 
where the time actuaUy spent in travelling either to 
or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not 
suitable transport is supplied by the employer. 

4. Clause 28.—Wages: Delete subclauses (3) and (4) of 
this clause and insert in lieu: 

(3) (a) Where an employer does not provide a 
tradesman with the tools ordinarily required by that 
tradesman in the performance of his work as a 
tradesman the employer shall pay a tool allowance 
of $8.10 per week to such tradesman for the purpose 
of such tradesman supplying and maintaining tools 
ordinarily required in the performance of his work 
as a tradesman. 

(b) Any tool allowance paid pursuant to para- 
graph (a) of this subclause shall be included in, and 
form part of, the ordinary weekly wage prescribed 
in this clause. 

(c) An employer shall provide for the use of 
tradesmen all necessary power tools, special purpose 
tools and precision measuring instruments. 

(d) A tradesman shall replace or pay for any tools 
supplied by his employer if lost through his 
negligence. 

(4) (a) In addition to the appropriate rates of pay 
prescribed in this clause an employee shall be paid — 

(i) $25.30 per week if he is engaged on the 
construction of a large industrial under- 
taking or any large civil engineering 
project. 

(ii) $22.80 per week if he is engaged in a multi- 
storeyed building but only until the 
exterior walls have been erected and the 
windows completed and a lift made 
available to carry the worker between the 
ground floor and the floor upon which he 
is required to work. A multi-storeyed 
building is a building which, when 
completed, will consist of at least five 
storeys. 

(iii) $13.50 per week if he is engaged otherwise 
on construction work falling within the 
definition of construction work in Clause 
5.—Definitions of this award. 

(b) Any dispute as to which of the aforesaid 
allowances apply to particular work shall be 
determined by the Board of Reference. 

(c) An allowance paid under this subclause 
includes any allowance otherwise payable under 
Clause 15 of this award except the allowance for 
work at heights, the first aid allowance and the 
licence allowance. 

5. First Schedule — 38-Hour Week Provisions: Clause 
6.—Overtime: Delete paragraph (f) of subclause (3) of 
this clause and insert in lieu: 

(f) Subject to the provisions of paragraph (g) of 
this subclause, an employee required to work over- 
time for more than two hours shall be supplied with 
a meal by the employer or be paid $4.30 for a meal 
and, if owing to the amount of overtime worked, a 
second or subsequent meal is required he shaU be 
supplied with each such meal by the employer or be 
paid $2.95 for each meal so required. 

ENGINE DRIVERS' COUNTRY POWER STATION 
(State Energy Commission). 

Award No. 19 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 742 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and State Energy Commission of Western 
AustraMa, Respondent. 

Order. 
HAVING heard Mr S. Pike on behalf of the applicant 
and Mr B. Duplock on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engine Drivers' Country Power Station 
(State Energy Commission) Award No. 19 of 1975 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 17th day of September 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 15.—Overtime. 
A. Delete parts (i) and (iii) of subclause (3) (a) and 

insert in lieu: 
(i) Shall, if the overtime exceeds two hours, 

and is continuous with his day's work, be 
supplied with a meal by his employer or be 
paid $4.30 for a meal. The continuity of 
work shall not be deemed to have been 
interrupted by any meal break allowed 
within the two hour period referred to, but 
no such meal period shall be paid for; 

(iii) Shall be supplied with a meal by his 
employer or be paid $2.95 in respect of 
each meal time to which he is entitled 
under the last preceding paragraph. 

B. Delete subclause (6) and insert in lieu:— 
(6) (a) A worker required to return to work 

overtime after leaving his employer's premises and 
who returns home on completion of that overtime 
shall be paid $7.10 in addition to the following 
minimum payments for any overtime worked, 
namely — 

(i) if notified of the requirement to work 
overtime before leaving his employer's 
premises — 

(aa) for a minimum of two hours at 
overtime rates on a Saturday; 

(bb) for a minimum of one hour at over- 
time rates on any other week day. 

(ii) if not so notified — 
(aa) for a minimum of three hours at 

overtime rates on a Saturday; 
(bb) for a minimum of two hours at 

overtime rates on any other week 
day; 

and the worker shall not be obliged to 
work for the minimum period applicable 
to him if the job for which he has been 
brught in has been completed in less time. 
Provided that where a worker is called out 
for duty more than once within the 
minimum period detailed in this subclause, 
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he shall not be entitled to any further 
payment for time worked within that 
minimum period. 

(b) The allowance of $7.10 prescribed in para- 
graph (a) of this subclause shall be halved where the 
employer provides transport. 

C. Delete subclause (7) and insert in lieu: 
(7) (a) A worker who works overtime on a 

Sunday shall be paid for not less than four hours at 
the rate applicable to that day, and the worker shall 
not be obliged to work for the four hours if the job 
for which he was brought in is completed in less than 
four hours, but if he is called out for duty more than 
once within a period of four hours from the start of 
a previous call-out for duty, he shall not be entitled 
to any further payment for time worked within that 
period of four hours. 

(b) Subject to the provisions of paragraph (c) 
hereof, in addition to the minimum payment 
detailed in subclause (a), a worker required to return 
to work overtime after leaving his employer's 
premises and who returns home on completion of 
that overtime, shall be paid $7.10. 

(c) The allowance of $7.10 prescribed in para- 
graph (b) of this subclause shall be halved where the 
employer provides transport. 

D. Delete parts (i) and (ii) of subclause (12) (a) and 
insert in lieu: 

(i) shall, if the overtime exceeds two hours be 
provided by his employer with any meal 
required or be paid $4.30 for a meal; 

(ii) shall, where a second or subsequent meal is 
required owing to the amount of overtime 
worked, be provided by his employer, with 
such meal required or be paid $2.95 for 
each meal so required; 

2. Clause 21.—Special Provisions: Delete subclause 
(4) and insert in lieu: 

(4) (a) Workers employed on power station plant 
shall be paid an allowance of $15.90 per week for 
disabilities associated with power station operating 
work. 

(b) The provisions of this subclause shall not 
apply to workers engaged in small generating 
stations where no rotating or alternating shift work 
roster applies. 

ENGINE DRIVERS 
(State Energy Commission). 

Award No. 15 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1140 of 1985. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and State Energy Commission, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 20th day of June 1986. 

Mr R.A. Keegan on behalf of the Applicant. 
Mr S.H. Dunstan and Mr N. J. Mitsopoulos on behalf 

of the Respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The background to 
this further matter is that by decision of the Commission 
as presently constitued (66 WAIG 538) wage rates for the 
classifications of Unit Attendant Grade 1 and Grade 2 
and Auxiliary Plant Attendants were altered on work 
value grounds and a new nexus for future wage move- 
ments was approved for Kwinana and Muja Power 
Stations. 

The Union then had discussions with the respondent as 
to the effects of the decision (66 WAIG 538) on the 
classifications of boiler controller, turbine driver, unit 
auxiliary attendant and auxiliary plant attendant at 
Bunbury Power Station. 

However, after lengthy negotiations, joint Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia and State Energy Commission 
inspections, the parties were unable to agree on the 
implementation of the decision at Bunbury Power 
Station and the matters now fall for determination by the 
Commission. 

In opening his case Mr Keegan stated the position as 
follows:— 

Today a boiler controller and turbine driver at the 
Bunbury station receives just $9.80 per week more 
than an auxiliary plant attendant, that being the 
junior position at the Muja or Kwinana power 
stations if both employees or both classifications 
have served for three years and are in their fourth 
year of service. 

The situation that has developed following the 
issuing of the interim order means that a boiler 
controller and a turbine driver on commencement 
within that classification receives the sum of $6.60 
per week less than a first year APA or trainer at 
Kwinana or Muja. In their third year of service the 
senior operators at Bunbury by award prescription 
are paid the sum of $3.10 per week less than the most 
junior operator or trainee with the same period of 
service at Kwinana and Muja. I must correct that 
statement, sir: I doubt very much whether there 
would be any trainees in their third year of service 
but there certainly would be a number of APAs. 

The essence of the Union's case is that the mode of 
operation of the Bunbury Power Station has altered 
substantially over fairly recent times which in turn has 
considerably increased the responsibilities of the 
classification here concerned. 

In simplistic terms the station was used as a base load 
station whereas now the station is on hot standby to take 
up extra system load should it be required due to high 
demand or if a generating malfunction occurs at 
Kwinana or Muja Power Stations. 

The great emphasis now is the speed at which the units 
can be brought up to full operating condition to take up 
the required load thus preventing or at least shortening 
power loss to consumers. 

To use Mr Keegan's words:— 
On the other hand, members at Bunbury have 

reacted very badly to the allegation that there have 
been no changes to their duties and responsibilities. 
They know that whilst there has been no addition to 
plant at the Bunbury Power Station their 
responsibilities and work requirements have 
increased considerably. I do not think it would be 
unfair if I was to today describe Bunbury as an 
emergency power station that may be, and often is, 
called upon to go from zero to full production in a 
very short time. As an example, fairly recently our 
shop steward, Lance McSweeney who will later give 
evidence in this case, whilst eating his lunch at 12 
noon received a call from his charge engineer to the 
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effect that plant was needed urgently and by 12.50 
p .m., just 50 minutes after the call, eight boilers had 
been brought up to pressure and put on load, four 
turbines had been run up to speed and within 50 
minutes the station was well on its way to producing 
its near maximum capacity. As a former boiler 
controller at the Bunbury Power Station I can 
understand probably better than most of the 
pressure and strains of run-ups at this speed placed 
upon all the shift operators. Mr McSweeney, an 
operator at Bunbury for more than 30 years, will 
later in these proceedings testify that due to the 
alteration in the mode of operation and power 
demands there have been significant changes in their 
duties and responsibilities. 

and Mr McSweeney, a boiler controller at Bunbury for 
approximately 27 years, described the changes as 
follows:— 

Do you agree that there have been very significant 
changes in the mode of operation and if yes why and 
if no why not? — Yes, there have been significant 
changes in the method of operation inasmuch as in 
years gone by it was the accepted thing you had to 
work. Your boilers were usually on range and your 
main function was to watch your gauges, watch 
your boilers and take correct logs and in general 
carry out your duties as boiler controller. Over the 
latter years we have come to be a stand-by station 
and we can be on stand-by for anything up to two, 
three maybe four days and all we do is flash the 
boilers up and bring them up to pressure. If some- 
thing out of the ordinary occurs in the system you 
can be asked to bring the four boilers up, or eight 
boilers, whatever is required of you, as fast as we 
can get them up within safety factors. Our method 
of work has changed along those lines, that we no 
longer have a set pattern of work. When the system 
requires us we are expected to get there as fast as we 
can and most times this is carried out safely and 
efficiently. 

Mr R.L. Smith during evidence given for the 
respondent confirmed the nature of the operation at 
Bunbury Power Station saying:— 

What is the status of Bunbury in this system? — 
Bunbury is an old station very close to my heart; it is 
a declining station and today is used mainly for 
stand-by duty, for bringing plant on load sometimes 
by plan and sometimes by demand — quick 
demand, as we have already heard — to assist in 
meeting the system loads. It may stand idle for some 
days at a time. 

I agree with Mr McSweeney that when the flag 
drops and we are told to get all our plant on as 
quickly as possible all the skills that have been 
learned over the many years are brought out and I 
have to acknowledge — I gladly acknowledge the 
fact that Mr McSweeney would be, if not one of the 
best, possibly the best operator we have at Bunbury 
Power Station now because of his long experience 
there. I have no particular concern about him not 
being able to bring that plant on safely and quickly 
and I certainly add my commendation to him on 
that particular occasion and there have been others 
and there will be more. Mr McSweeney is one of the 
most senior operators we have left at the power 
station now due to retirements and other transfers. 
Some of our lesser experienced operators may have 
a bit to learn because they have not been faced with 
this mode of operation yet. Mr McSweeney has been 
through this once before when Bunbury became a 
low key station back in the early seventies long 
before the Arabs decided to put the price of their oil 
up. I was not there then but Bunbury was a standby 
station and did about much the same sort of duty as 
it is doing now. So there would be operators at 
Bunbury now who have not been faced with this 

quite as much as Mr McSweeney has but with a man 
of his calibre there — and he has trained many of 
these people we have now — I do not really have 
much concern about their ability to train on. 
MR DUNSTAN: Yes. I would agree with that but in 
respect of the question it was: Has there been any 
change there warranting compensation? — I cannot 
really see it. Providing an operator is fully 
competent as he would be having worked at that 
power station for a few years (probably many years) 
that skill which he has would be enough to be able to 
operate that plant as we now want it. It is a different 
mode of operation and these skills will have to be 
sharpened up if they are not already sharp. 

The Commission accepts that changes in duties for 
boiler controllers and turbine drivers have been minimal 
as the respondent contends. 

However, it is plain from the evidence given that the 
change to the mode of operation of the station and its 
vital importance to the continued operation of the entire 
system, when difficulties occur elsewhere in the system, 
have measureably increased the responsibilities of the 
classifications under review. 

In the result the Commission has concluded that the 
increase awarded to Unit Attendant Grade 2 should be 
applied to the classifications of boiler controller and 
turbine driver and further that the classifications of unit 
auxiliary attendant and auxiliary plant attendant should 
be adjusted to maintain their present relativity with those 
classifications. This is consistent with the Commission's 
earlier decision. 

Finally, Mr Keegan argued for alterations to the 
classification structure which was opposed by the 
respondent. 

On the material presented the Commission is not 
prepared to interfere with the present structure which the 
respondent has shown is quite workable and satisfactory 
to its Bunbury operation. 

The parties are directed to confer with a view to 
reaching agreement upon an appropriate schedule to 
reflect this decision. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1140 of 1985. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and State Energy Commission of Western 
Australia, Respondent. 

Order. 
HAVING heard Mr R. A. Keegan on behalf of the appli- 
cant and Mr S.H. Dunstan on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Engine Drivers' (State Energy Commis- 
sion) Award No. 15 of 1977 be varied in accordance 
with the following Schedule and that such variation 
shall have effect as from the beginning of the first 
pay period commencing on or after the 21st day of 
February 1986. 

Dated at Perth this 20th day of June 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 
Clause 29.—Wages: Delete the existing rates and insert 

in lieu: 
Column "A' 'Column '^"Column "C"Column "D 

Rates Per Week ($) 
Classification On In third In fourth Special 

Commence- year of & subsequent Payment 
ment service years of 

service 
Ash Plant Attendant 245.00 253.10 256.90 45.70 
Auxiliary Plant Attendant, 
Bunbury Power Station — 278.10 286.20 290.00 58.20 
Auxiliary Plant Attendant, 
Muja and Kwinana Power 
Stations — 278.10 286.20 290.00 58.20 
Boiler Cleaner 249.80 257.90 261.80 45.70 
Boiler Controller 289.50 301.10 317.80 58.20 
Boiler Water Tester 266.20 277.80 294.60 58.20 
Bunker Attendant 245.00 253.10 256.90 45.70 
Coal Plant Operator 261.50 269.60 273.40 58.20 
Crawler Tractor Driver 
using power operated 
attachments: 

Up to Class 2 272.60 280.70 284.40 45.70 
Classes 3 and 4 281.80 289.90 293.80 45.70 
Classes 5 and 6 292.90 300.90 304.80 45.70 
Classes 7 and 8 296.50 304.50 308.40 45.70 
Class 9 301.10 309.10 313.00 45.70 

Diesel Locomotive Driver 261.30 272.70 289.50 58.20 
Fuelman 245.00 253.10 256.90 45.70 
Greaser 245.00 253.10 256.90 45.70 
Hoist Attendant 249.80 257.90 261.80 45.70 
Laboratory Attendant 245.00 253.10 256.90 45.70 
Mobile Crane Driver — 

Up to five tonnes 267.80 275.90 279.60 45.70 
Over five tonnes and up 
to 10 tonnes 275.70 283.80 287.50 45.70 
Over 10 tonnes and up 
to 20 tonnes 286.80 294.90 298.60 45.70 
Over 20 tonnes and up 
to 40 tonnes 290.70 298.70 302.70 45.70 

Oil Filter and Separator 
Attendant 245.00 253.10 256.90 45.70 
Plant Cleaner 230.30 238.40 242.30 45.70 
Pneumatic tyred tractor 
driver — 

Up to 37 kilowatts 272.60 280.70 284.40 45.70 
Over 37 kilowatts 281.80 289.90 293.80 45.70 

Shunter 245.00 253.10 256.90 45.70 
Tippler Driver 249.80 257.90 261.80 45.70 
Turbine Driver 289.50 301.10 317.80 58.20 
Turbine Room Crane 
Driver 268.50 276.60 280.40 45.70 
Unit Attendant Grade 1 334.60 346.10 362.90 58.20 
Unit Attendant Grade 2 289.50 301.10 317.80 58.20 
Unit Auxiliary Attendant, 
Bunbury Power Station 283.80 295.40 312.20 58.20 

ENGINE DRIVERS' 
(State Energy Commission). 

Award No. 15 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 741 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and State Energy Commission of Western 
Australia, Respondent. 

Order. 
HAVING heard Mr S. Pike on behalf of the applicant 
and Mr B. Duplock on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engine Drivers' (State Energy 
Commission) Award No. 15 of 1977 be varied in 

accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 17th day of September 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 19.—Overtime. 
A. Delete parts (i) and (iii) of subclause (3) (a) and 

insert in lieu: 
(i) Shall, if the overtime exceeds two hours, 

and is continuous with his day's work, be 
supplied with a meal by his employer or be 
paid $4.30 for a meal. The continuity of 
work shall not be deemed to have been 
interrupted by any meal break allowed 
within the two hour period referred to, but 
no such meal period shall be paid for; 

(iii) Shall be supplied with a meal by his 
employer or be paid $2.95 in respect of 
each meal time to which he is entitled 
under the last preceding paragraph. 

B. Delete subclause (6) and insert in lieu:— 
(6) (a) A worker required to return to work 

overtime after leaving his employer's premises and 
who returns home on completion of that overtime 
shall be paid $7.10 in addition to the following 
minimum payments for any overtime worked, 
namely — 

(i) if notified of the requirement to work 
overtime before leaving his employer's 
premises — 

(aa) for a minimum of two hours at 
overtime rates on a Saturday; 

(bb) for a minimum of one hour at over- 
time rates on any other week day. 

(ii) if not so notified — 
(aa) for a minimum of three hours at 

overtime rates on a Saturday; 
(bb) for a minimum of two hours at 

overtime rates on any other week 
day; 

and the worker shall not be obliged to 
work for the minimum period applicable 
to him if the job for which he has been 
brught in has been completed in less time. 
Provided that where a worker is called out 
for duty more than once within the 
minimum period detailed in this subclause, 
he shall not be entitled to any further 
payment for time worked within that 
minimum period. 

(b) The allowance of $7.10 prescribed in para- 
graph (a) of this subclause shall be halved where the 
employer provides transport. 

(c) The provisions of paragraph (b) hereof shall 
not apply to workers located at Muja Power Station 
who shall be paid an allowance of $1.00 when 
special provisions apply in relation to the provision 
of transport by the employer. 

C. Delete subclause (7) and insert in lieu: 
(7) (a) A worker who works overtime on a 

Sunday shall be paid for not less than four hours at 
the rate applicable to that day, and the worker shall 
not be obliged to work for the four hours if the job 
for which he was brought in is completed in less than 
four hours, but if he is called out for duty more than 
once within a period of four hours from the start of 
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a previous call-out for duty, he shaU not be entitled 
to any further payment for time worked within that 
period of four hours. 

(b) Subject to the provisions of paragraphs (c) 
and (d) hereof, in addition to the minimum payment 
detailed in subclause (a), a worker required to return 
to work overtime after leaving his employer's 
premises and who returns home on completion of 
that overtime, shall be paid $7.10. 

(c) The allowance of $7.10 prescribed in para- 
graph (b) of this subclause shall be halved where the 
employer provides transport. 

(d) The provisions of paragraphs (b) and (c) 
hereof shall not apply to workers located at Muja 
Power Station when special provisions apply in 
relation to the provision of transport by the 
employer. 

D. Delete parts (i) and (ii) of subclause (12) (a) and 
insert in lieu: 

(i) shall, if the overtime exceeds two hours be 
provided by his employer with any meal 
required or be paid $4.30 for a meal; 

(ii) shall, where a second or subsequent meal is 
required owing to the amount of overtime 
worked, be provided by his employer, with 
such meal required or be paid $2.95 for 
each meal so required; 

2. Clause 27.—Height Money: Delete this clause and 
insert in lieu: 

27.—Height Money. 
Employees not in receipt of the Power Station 

Allowance prescribed by this award, when working 
on or from temporary stages, planks or ladders at a 
height of 15.5 metres or more above the ground or 
floor level shall be paid $1.41 per day extra whilst so 
employed. 

3. Clause 28.—Allowances and Special Provisions: 

A. Delete subclause (4) and insert in lieu: 
(4) Workers shall be paid allowances as specified 

hereunder when engaged in the following — 
(a) Workers employed on the lancing of 

boilers at the Muja Power Station $6.14 
per day. 

(b) Workers employed in the operating of the 
Power Station at Muja shall be paid an 
allowance of $2.86 for each day on which 
they are required to report for duty. 

(c) A worker who holds a St John Ambulance 
Association Certificate and who is 
appointed as a First Aid Attendant shall be 
paid $5.00 per week extra. 

B. Delete subclause (5) and insert in lieu: 
(5) (a) A worker under the direct control of the 

Station Engineer Bunbury, Kwinana or Muja Power 
station, being operating thermal power stations with 
installed capacity in excess of 12.5 megawatts, shall, 
where employed on the maintenance or operation of 
such power station be paid $22.90 per week. 

(b) A worker who is paid an allowance under this 
subclause shall not be entitled to receive any other 
allowance prescribed in this clause except those pre- 
scribed in subclauses (4) and (7) of this clause. 

ENGINEERING TRADES AND ENGINE DRIVERS 
(Nickel Refining). 

Award No. 10 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 677 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Western Mining Corporation Limited, Respondent. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the appli- 
cant and Mr C.B. Jefferies on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Engineering Trades and Engine Drivers 
(Nickel Refining)" Award No. 10 of 1971 as varied, 
be further varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the 30th day of September 
1986. 

Dated at Perth this 30th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Special Rates and Provisions — Metal 

and Electrical Trades: Delete subclause (9) of this clause 
and insert in lieu:— 

(9) An electrician — special class, an electrical 
fitter and/or an armature winder or an electrical 
installer who holds and in the course of his employ- 
ment may be required to use a current "A" grade or 
"B" grade licence issued pursuant to the relevant 
regulation in force on the 28th day of February 1978 
under the Electricity Act 1945 shall be paid an allow- 
ance of $11.70 per week. 

2. Clause 11.—Overtime (other than continuous shift 
workers): Delete subclause (6) of this clause and insert in 
lieu: 

(6) When a worker without being notified on the 
previous day is required to continue working after 
his usual knock off time for more than two hours he 
shall be provided with any meal required or be paid 
$3.85 in lieu thereof. Provided that such payment 
need not be made to workers living in the same 
locality as their place of employment who can 
reasonably return homw for a medl. 

3. Clause 12.—Continuous Shift Workers: Delete 
subclause (6) of this clause and insert in lieu: 

(6) When a worker without being notified on the 
previous day is required to continue working after 
his usual knock off time for more than two hours he 
shall be provided with any meal required or be paid 
$3.85 in lieu thereof. Provided that such payment 
need not be made to workers living in the same 
locality as their place of employment who can 
reasonably return home for a meal. 

4. Clause 30.—Wages: Delete subclause (8) of this 
clause and insert in lieu: 

(8) Tool Allowance: A tradesman to whom the 
employer does not supply all necessary tools shall be 
paid a tool allowance of $4.35 per week. 

A tradesman for the purpose of this clause shall 
be deemed to be a worker who is paid at equal rate 
or wage or higher than the classification Fitter. 
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ENGINEERING TRADES 
(Fremantle Port Authority). 

Award Nos. 42 and 48 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 377 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and the 
Fremantle Port Authority, Respondent. 

Order. 
HAVING heard Mr D. Forster on behalf of the applicant 
and the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Mr R.J. Leggerini on 
behalf of the respondent, and by consent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Engineering Trades (Fremantle Port 
Authority) Award Nos. 42 and 48 of 1968 as varied 
be further varied in accordance with the following 
Schedule and that such variation shall have effect as 
from the dates specified therein. 

Dated at Perth this 12th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 13.—Overtime: Delete paragraph (a) of 

subclauses (3) and (4) of this clause and insert in lieu:— 
(3) (a) Subject to the provisions of this subclause, 

a worker who commences to work overtime at or 
after the usual ceasing time and before the usual 
starting time — 

(i) shall, if the overtime continues beyond 
6.00 p.m. and is continuous with his day's 
work, be supplied with a meal by his 
employer or be paid $6.75 for a meal and 
if, owing to the amount of overtime 
worked, a second or subsequent meal is 
required, he shall be supplied with each 
such meal by the employer or be paid $4.20 
for each meal so required. 

(ii) A worker who commences to work over- 
time before the usual starting time shall, if 
the overtime exceeds one hour and is con- 
tinuous with his day's work, be supplied 
with a meal by his employer or be paid 
$6.75 for a meal and if, owing to the 
amount of overtime worked a second or 
subsequent meal is required, he shall be 
supplied with each such meal by the 
employer or be paid $4.20 for each meal 
so required. 

(iii) The continuity of work shall not be 
deemed to have been interrupted by any 
meal break allowed within the period 
referred to, but no such meal period shall 
be paid for. 

(iv) Provided that the meal time referred to in 
subparagraph (ii) of this paragraph shall 
not apply where a full meal hour is allowed 
and provided further, this clause shall not 
apply to workers standing by cargo 
handling machinery during ship working 
operations. 

(4) A worker required to work continuously from 
12 midnight to 6.00 a.m. and ordered back to work 
at 7.30 a.m. the same day, shall be paid $4.30 for 
breakfast. 

66 W.A.I.G. 

2. Clause 15.—Special Rates and Provisions: Delete 
this clause and insert in lieu:— 

15.—Special Rates and Provisions. 
(1) Dirt Money: Dirt money of 29 cents per hour 

shall be paid as follows:— 
To workers employed on — 

(a) Stripping or dismantling cranes, fork lifts, 
tow motors, repairs to slewing gear or 
machinery bases of cranes, changing or 
lubricating crane hoist and derricking 
wires, servicing fork lift slides and lifting 
chains, repairs to clutches, gear boxes and 
differentials of mobile equipment. 

(b) Cutting or welding rails coated with tar. 
(c) Any other work of an unusually dirty 

nature. 
Where agreement cannot be reached by the 

foreman and the shop steward as to the application 
of paragraph (c) of tins subclause, the matter may be 
referred to a Board of Reference for determination. 

(2) Height Money: A worker shall be paid an 
allowance of $1.41 for each day on which he works 
at a height of 15.5 metres or more above the nearest 
horizontal plane, provided that where work is 
carried out on the jibs of quay cranes which cannot 
be performed from the platform of the driver's 
cabin, an allowance of $2.30 per day shall be paid in 
lieu of the $1.41. 

(3) Confined Space: 35 cents per hour extra shall 
be paid to any worker employed in any place, the 
dimensions of which necessitate the worker having 
to work in a stooped or cramped position, or where 
confinement within limited space is productive of 
unusual discomfort. 

(4) Floating Plant: 
(a) For work on bilges or on tailshafts inside 

any vessel, 56 cents per hour extra shall be 
paid and such extra payment shall be in 
lieu of and not in addition to dirt money 
and confined space money. 

(b) 35 cents per hour extra shah be paid to 
workers overhauling diesel engines 
installed in any vessel or pontoon. 

(5) Servicing Buoys etc: Workers engaged in the 
maintenance or servicing of beacons erected in the 
water and buoys while afloat shall be paid $2.36 per 
day. 

(6) Steam Cleaning: Workers operating steam 
cleaning machines shall be paid 29 cents per hour. 

(7) Obnoxious Cargoes: A worker, when he is 
performing duties which bring him into contact with 
obnoxious cargoes, carrying in the case of waterside 
workers an extra rate, or where working in the 
vicinity of such cargoes while being handled by 
waterside workers and in such case is subject to the 
same disability as the waterside workers, shall be 
paid the extra rate in addition to the rate otherwise 
applicable to him. 

(8) Any worker, when working in water over his 
boots, or if gum boots are supplied, over the gum 
boots, shall be paid an allowance of 78 cents per 
day. 

(9) Zinc Spraying: 
(a) Workers engaged in spraying zinc coating 

on vessels shall be paid 35 cents an hour 
extra. 

(b) Workers engaged in spraying zinc coating 
on vessels whilst working in confined 
spaces shall be paid 54 cents an hour extra. 

(10) When a worker is required to hold a licence 
under the Police Traffic Act for the purpose of 
driving vehicles during the course of his duties and 
the worker does not require a licence or additional 
endorsement for his own purpose, the fees payable 
for such licence or endorsement shall be paid by the 
employer. 
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3. First Schedule — Wages: Delete Parts I, II, III, 
subclause (1) of Part VI and Part VII of this Schedule 
and insert in lieu:— 

Part I 
Total Wage — Per Week 

Column 1 Column 2 Column 3 
After One After Two On Year of Year of Engagement Service Service Classification $ $ $ 

(1) Toolmaker 363.20 368.20 372.40 
(2) Scientific Instrument 

Maker and Repairer 363.20 368.20 372.40 
(3) Blacksmith — in 

Workshop 346.40 350.90 355.00 
(4) Fitter 344.00 348.70 352.70 
(5) Turner 344.00 348.70 352.70 
(6) Battery Fitter 344.00 348.70 352.70 
(7) Machinist — 1st Class 344.00 348.70 352.70 
(8) Welder — Special Class 349.40 354.30 358.10 
(9) Welder — 1st Class 344.00 348.70 352.70 
(10) Welder — 2nd Class 288.60 292.70 296.00 
OD Welder — 3rd Class 284.30 288.10 291.40 
(12) Automotice Electrical 

Fitter 344.00 348.70 352.70 
(13) Motor Mechanic 344.00 348.70 352.70 
(14) Plant Mechanic 344.00 348.70 352.70 
(15) Electrician — Special Class 370.70 375.70 380.00 
(16) Electrical Fitter and/or 

Armature Winder 344.00 348.70 352.70 
(17) Electrical Installer 344.00 348.70 352.70 
(18) Sand and Shot Blaster who 

is not protected from 
flying sand or shot by a 
properly enclosed cabin 297.80 300.60 303.90 

(19) Tool Storeman 297.80 300.60 303.90 
(20) Blacksmith's Striker 282.10 285.90 289.30 
(21) Tradesman's Assistant 282.10 285.90 289.30 
(22) Tradesman — Marking Off 349.40 354.30 358.10 
Part II — Disability Allowance: $2.40. This 
allowance shall not be payable to a worker for any 
week in which he is employed for the major portion 
of the time in a workshop. 

Part III — Leading Hands: A tradesman placed in 
charge of other workers shall, in addition to his 
ordinary rate, be paid — 

(1) $14.20 per week when in charge of not less 
than three and not more than 10 workers. 

(2) $21.80 per week when in charge of more than 
10 and not more than 20 workers. 

(3) $28.10 per week when in charge of more than 
20 other workers. 

Part VI — Tool Allowance: 
(1) Where an employer does not provide a 

tradesman or an apprentice with the tools ordinarily 
required by that tradesman or apprentice in the per- 
formance of his work as a tradesman or as an 
apprentice, shall pay a tool allowance of — 

(a) $8.10 per week to such tradesman; or 
(b) in the case of an apprentice a percentage of 

$8.10, being the percentage which appears 
against his year of apprenticeship in Part V 
of this schedule, 

for the purpose of such tradesman or apprentice 
supplying and maintaining tools ordinarily required 
in the performance of his work as a tradesman or 
apprentice. 

Part VII — Licence Allowance 
An electrician — special class, an electrical fitter 

and/or armature winder or an electrical installer 
who holds and in the course of his employment may 
be required to use a current "A" Grade or "B" 
Grade licence issued pursuant to the relevant 
regulation in force on the 28th day of February 1978 
under the Electricity Act 1945, shall be paid an 
allowance of $11.70 per week. 

4. A. The variation to Parts I, II and III of the First 
Schedule — Wages shall have affect as from the 
beginning of the first pay period commencing on or after 

the 1st day of July 1986 and the variation to subclause (1) 
of Part VI and Part VII shall have effect as from the 
beginning of the first pay period commencing on or after 
the 29th day of July 1986. 

B. The variations to Clause 13.—Overtime and Clause 
15.—Special Rates and Provisions shall have effect from 
the beginning of the first pay period commencing on or 
after the 29th day of July 1986. 

ENGINEERING TRADES 
(State Energy Commission) CONSOLIDATED. 

Award No. 1 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 378 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch; Electrical Trades 
Union of Workers of Australia (Western Australia 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and State Energy Commission, 
Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicants 
and Mr N. Fry on behalf of the respondent, and by con- 
sent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the Engineering Trades (State Energy 
Commission) Consolidated Award 1978 Award No. 
1 of 1969 be varied in accordance with the following 
Schedule and that Clauses 19, 31 and 32 subclause 
(6) shall have effect from the beginning of the first 
pay period commencing on or after the 11th day of 
August 1986 and the remainder of Clause 32 shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1986. 

Dated at Perth this 11th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 19.—Overtime: Delete paragraph (a) of sub- 

clause (5) of this clause and insert in lieu: 
(5) (a) Subject to the provisions of this subclause, 

a worker who commences to work overtime at or 
after the usual ceasing time and before the usual 
starting time — 

(i) shall, if the overtime exceeds two hours 
and is continuous with his days work, be 
supplied with a meal by his employer or be 
paid $4.30 for a meal and if, owing to the 
amount of overtime worked, a second or 
subsequent meal is required he shall be 
supplied with a meal by his employer or be 
paid $2.95 in respect of each meal so 
required; and 

(ii) the continuity of work shall not be deemed 
to have been interrupted by any meal 
break allowed within the two hour period 
referred to but no such meal period shall 
be paid for. 
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2. Clause 31.—Special Rates and Provisions: Delete 
subclauses (1) to (11) (a), (18), (20), (21) and (22) of this 
clause and insert in lieu: 

(1) A worker, other than a lineman, shall be paid 
an allowance of $1.41 for each day on which he 
works on or from temporary stages, planks or 
ladders at a height of 15.5 metres or more above 
ground or floor level. 
(2) A worker who is required to work in a stooped or 
otherwise cramped position or without proper 
ventilation because of the dimensions of the 
compartment or space in which he is working, shall 
whilst so working, be paid 35 cents per hour extra. 

(3) A worker temporarily using tar, joderlite or 
the aluminium jointing compound known as 
"Corbulla C" or engaged on concrete work shall be 
paid 39 cents per day extra unless his margin already 
provides for this work. 

(4) A worker required to use explosive powered 
tools shall be paid 28 cents for each day on which he 
uses such tools. 

(5) A worker, holding either a Third Year First 
Aid Medallion of the St John Ambulance Associa- 
tion or a "C" Standard Senior First Aid Certificate 
of the Australian Red Cross Society, appointed by 
the employer to perform first aid duties, shall be 
paid $5.60 per week in addition to his ordinary rate. 

(6) A tradesman required to do welding that is 
subject to X-Ray testing or to the Australian 
Standard Specification ASCB 14 and/or 15 Code 
shall in addition to any other rate he is otherwise 
entitled be paid 93 cents per day extra whilst so 
engaged. 

(7) A lineman in the city maintenance gang, while 
working on mains maintenance or on the erection of 
steel poles within the area bounded by Spring Street, 
George Street, the railway line, Lord Street, 
Victoria Avenue and the Swan River, shall be paid 
28 cents per day extra. 

(8) A worker shall be paid not less than a 
"lineman — second grade" rate while using a drill 
and/or fracteur. 

(9) Percussion tools: A worker shall be paid an 
allowance of 16 cents per hour when working a 
pneumatic rivetter of the percussion type and other 
pneumatic tools of the percussion type. 

(10) (a) (i) A worker under the direct control 
of the Station Engineer, Bunbury, 
Kwinana, Muja or South 
Fremantle Power Station, being 
operating thermal power stations 
with installed capacity in excess of 
12.5 megawatts, shall, where 
employed on the maintenance or 
operation of such power station be 
paid $22.90 per week, 

(ii) A worker shall, when employed on 
the maintenance or operation of a 
diesel power station, except a small 
generating station where a rotating 
or alternating shift roster does not 
apply, be paid an allowance of 
$15.90 per week for the disabilities 
associated with diesel power station 
work. 

(b) The allowances prescribed in paragraph (a) of 
this subclause shall also be payable pro rata to a 
worker, who is not under the direct control of the 
respective Station Engineer or the Superintendent, 
Country Undertakings, if he is employed for more 
than 20 hours in any week in an area in which the 
said allowance is payable. 

(c) A worker who is paid an allowance under this 
subclause shall not be entitled to receive any other 
allowance prescribed in this clause except that pre- 
scribed in subclauses (5) and (6) of this clause. 

(11) (a) An electrical fitter whose major or sub- 
stantial employment is in the repair and mainte- 
nance of substations, shall be paid an allowance of 
$5.80 per week. 

(18) A lineman — live line shall be paid a weekly 
allowance of $14.20 per week for all purposes of the 
award. 

The allowance shall be adjusted in accordance 
with, and in the same manner as any movement in 
the rate prescribed in subclause (2) (a) of Clause 
32.—Wages of this award. 

(20) A lineman's assistant required to operate a 
horizontal boring machine shall be paid 37 cents per 
hour extra. 

(21) A worker working in a crew that is establish- 
ed for the purpose of carrying out repair and 
maintenance work on high voltage structural steel 
towers which are specifically designed to carry 330 
kV transmission lines shall be paid an allowance of 
$2.14 for each day he is engaged on such work. 

(22) Workers working in the operating Power 
Station at Muja shall be paid an allowance of $2.86 
for each day on which they are required to report for 
duty. 

3. Clause 32.—Wages: Delete this clause and insert in 
lieu: 

32.—Wages. 
(1) Subject to the provisions of this subclause, a 

worker, other than an apprentice or a junior 
worker, shall be paid the rate per week, and in 
addition, the special payment, assigned to his class 
of work, for 37 Vi hours' work. 

Provided that where a worker is — 
(a) In his third year of service, the rate per 

week for 37 Vi hours' work shall be that 
prescribed in Column "A". 

(b) In his fourth or subsequent year of service, 
the rate per week for 37 Vi hours' work 
shall be that prescribed in Column "B". 

Classification Rate Per Week Special "A" "B" Payment 
$ $ $ $ 

(i) Armature Winder 277.70 289.60 306.70 59.50 
(ii) Blacksmith 277.70 289.60 306.70 59.50 
(iii) Boilermaker and/or structural 

steel tradesman 277.70 289.60 306.70 59.50 
(iv) Boilermaker who for the 

greater part of his time is 
occupied in marking off, 
making templates or jigs 281.20 292.60 309.70 59.30 

(v) Cable Ganger 249.80 258.10 262.10 46.80 
(vi) Cable jointer — first class 277.70 289.60 306.70 59.50 
(vii) Cable jointer — second class 264.50 272.80 276.60 45.10 
(viii) Cable jointer — trainee 249.50 — — 46.00 
(ix) Cable jointer's assistant 235.60 243.90 247.90 46.80 
(x) Cable oil equipment operator 264.50 272.80 276.60 45.10 
(xi) Coil winding machine operator 256.90 265.20 269.00 45.20 
(xii) Electrical fitter 277.70 289.60 306.70 59.50 
(xiii) Electrical installation attendant 255.40 263.70 267.60 43.80 
(xiv) Electrical installer 277.70 289.60 306.70 59.50 
(xv) Electrical relay maintainer 291.60 303.00 319.90 59.50 
(xvi) Electrical tradesman — special 

class 297.00 308.50 325.60 58.90 
(xvii) Fitter 277.70 289.60 306.70 59.50 
(xviii) Instrument maker and repairer 291.60 303.00 319.90 59.50 
(xix) Instrument shop assistant 246.00 254.40 258.30 45.00 
(xx) Inspector 291.60 303.00 319.90 59.50 
(xxi) Labourer — cable laying 235.60 243.90 247.90 46.80 
(xxii) Lineman — first grade 277.70 289.60 306.70 59.50 
(xxiii) Lineman — second grade 264.50 272.80 „ 45.10 
(xxiv) Lineman's assistant 235.60 243.90 247.90 46.80 
(xxv) Machinist — first class 277.70 289.60 306.70 59.50 
(xxvi) Machinist — second class 249.50 257.80 261.70 46.00 
(xxvii) Machinist — third class 240.30 248.70 252.50 46.40 
(xxviii) Meter fixer 256.90 265.20 269.00 45.20 
(xxix) Meter tester — first grade 255.40 263.70 267.60 43.80 
(xxx) Meter tester — second grade 246.00 254.40 258.30 45.00 
(xxxi) Motor mechanic 277.70 289.60 306.70 59.50 
(xxxii) Plant Operator 264.50 272.80 276.60 45.10 
(xxxiii) Pole Inspector 264.50 272.80 276.60 45.10 
(xxxiv) Radio Serviceman 277.70 289.60 306.70 59.50 
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(xxxv) Riggers — 
(aa) Certificated rigger 
(bb) Rigger (Other) 
(cc) A certificated rigger 

other than a leading 
hand, who in compliance 
with the provisions of 
the regulations made 
pursuant to the 
Construction Safety Act 
1972, is responsible for 
the supervision of not 
less than three workers 
shall be deemed a 
leading hand and shall 
be paid the additional 
rate prescribed in 
paragraph (a) of 
subclause (2) of this 
clause. 

Raic Per Week 
"A" "B" 

s s s 

264.50 272.80 276.60 
255.40 263.70 267.60 

(xxxvi) Sheet Metal Worker — first 
class 277.70 289.60 306.70 59.50 

(xxxvii) Sheet Metal Worker — second 
class 249.50 257.80 261.70 46.00 

(xxxvm)Shot blast and sand blast 
dresser — 
(aa) not protected 246.00 254.40 258.30 45.00 
(bb) protected 235.60 243.90 247.90 46.80 

(xxxix) Steam cleaner 237.10 245.50 249.40 46.40 
(xl) Street light patrolman 241.80 250.00 254.00 46.80 
(xli) Substation attendant 249.50 257.80 261.70 46.00 
(xlii) Telecontrol attendant 246.00 254.40 258.30 45.00 
(xliii) Toolmaker 291.60 303.00 319.90 59.50 
(xliv) Tool and material storeman 246.00 254.40 258.30 45.00 
(xlv) Tradesman's assistant 235.60 243.90 247.90 46.80 
(xlvi) Transformer assembler 256.90 265.20 269.00 45.20 
(xlvii) Turner 277.70 289.60 306.70 59.50 
(xlviii) Tyre and tube attendant 241.80 250.00 254.00 46.80 
(il) Vehicle greaser 241.80 250.00 254.00 46.80 
0) Welder — first class 

second class 
third class 
fourth class 

277.70 
240.30 
237.10 
235.60 

289.60 
248.70 
245.50 
243.90 

306.70 
252.50 
249.40 
247.90 

59.50 
46.40 
46.40 
46.80 

(2) A Leading Hand (i.e. a worker placed in 
charge of three or more other workers or otherwise 
classified by the employer as a leading hand), shall 
be paid the additional margin set out hereunder for 
37 Vz hours' work — 

(a) if in charge of not more than 10 
other workers $14.20 

(b) if in charge of more than 10 
and not more than 20 other 
workers $21.80 

(c) if in charge of more than 20 
other workers $28.10 

(3) Apprentices — 
(a) The weekly wage rate shall be the 

percentage of the tradesman's rate — 
Five Year Term % 
First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 
Four Year Term 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 
3 Vz Year Term 
First six months . 42 
Next year 55 
Following year 75 
Final year 88 
Three Year Term 
First year 55 
Second year 75 
Third year 88 

(b) For the purposes of this subclause, 
"tradesman's rate" means the rate per 
week of the classification "Fitter" pre- 
scribed in subclause (1) of this clause. 

(4) (a) Junior Workers shall be paid the following 
percentages of the lineman's assistant rate — 

% 
18—19 years of age 65 
19—20 years of age 78.5 
20—21 years of age 93 

The "lineman's assistant rate" means the rate per 
week assigned to that class of work in subclause (1) 
of this clause. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause, a junior worker over the age of 
20 who has completed 12 months service as a 
lineman's assistant shall be paid the adult rate for 
the classification of lineman's assistant as prescribed 
in subclause (1) of this clause. 

(5) A casual worker shall be paid 20 per cent of 
the ordinary rate, in addition to the ordinary rate for 
37 Vz hours' work, prescribed for his class of work. 

(6) Tool Allowance — Tradesmen and 
Apprentices: 

(a) Where the employer does not provide a 
tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or as an apprentice the 
employer shall pay a tool allowance of — 

(i) $8.10 per week for 37 'A hours' 
work to such tradesman; or 

(ii) in the case of an apprentice a per- 
centage of $8.10, being the percen- 
tage which appears against his year 
of apprenticeship in subclause (3) 
of this clause for the purposes of 
such tradesman or apprentice 
supplying and maintaining tools 
ordinarily required in the 
performance of his work as a 
tradesman or apprentice. 

(b) Any tool allowance paid pursuant to para- 
graph (a) of this subclause shall be 
included in, and form part of, the ordinary 
weekly wage for 31Vz hours' work pre- 
scribed in this clause. 

(c) The employer shall provide for the use of 
tradesmen or apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer, 
if lost through his negligence. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(Government). 

Award No. 7 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 225 of 1986. 

Between Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Board of Management, 
Royal Perth Hospital and Others, Respondents. 

Order. 
HAVING heard Mr S. Jackson on behalf of the Appli- 
cant and Mr G. Bull on behalf of the Respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the "Enrolled Nurses and Nursing 
Assistants (Government) Award No. 7 of 1978" be 
varied in accordance with the attached schedule and 
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that such variation shall have effect as and from the 
first pay period commencing on or after the date 
herein. 

Dated at Perth this 30th day of October 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 31.—Wages: Delete subclause (2) of this clause 

and insert the following in lieu: 
(2) Trainee Enrolled Nurse $ 

1st year of training 200.00 
2nd year of training 233.00 

Provided that an Enrolled Nurse undergoing 
training in a post basic course approved by the 
Nurses' Board will be paid the "first year of 
employment" rate of wage during the training 
period. Provided further that a Trainee Enrolled 
Nurse who has previously qualified as a Mothercraft 
Nurse shall be paid the "second year of training" 
rate of wage from her date of commencement. 

(1) The total rates of wages payable to employees 
covered by this award shall be as follows: 

Rate Per Week 
On After one After two 

Engage- Year of Years of 
ment Service Service 

$ $ S 
Fitter   344.00 348.70 352.70 
Provided that a Fitter who holds a Boiler 
Attendant's Certificate and who, in 
addition to his work as a Fitter is 
required to maintain and supervise the 
operation of a boiler, shall be paid an 
allowance per week at the rate of: 
(a) When employed at Royal Perth 

Hospital   9.30 
(b) At any other Hospital  5.70 

(2) Tool Allowance: 
(a) When an employer does not provide a 

tradesman with tools ordinarily required 
by that tradesman in the performance of 
his work as a tradesman, the employer 
shall pay a tool allowance of $8.10 per 
week to such tradesman for the purpose of 
supplying and maintaining tools ordinarily 
required in the performance of his work as 
a tradesman. 

2. Clause 6.—Overtime: Delete subclause (2) of this 
clause and insert in lieu: 

(2) When a worker is required for overtime duty 
in excess of one hour after the usual ceasing time, 
without being notified the previous day, he shall be 
supplied with any meal required or be paid $4.20 in 
lieu of such meal. This subclause shall not apply to 
workers residing within a radius of 800 metres from 
the place of work. 

FITTERS (Continuous Process Work) HOSPITALS. 
Award No. 20 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 401 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and the 
Board of Management of Royal Perth Hospital and 
Others, Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr J.L. Ross on behalf of respondents, and by 
consent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Fitters (Continuous Process Work) 
Hospitals" Award No. 20 of 1971 as varied, 
consolidated and varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect with respect to 
subclause (1) of Clause 4.—Rates of Pay as from the 
beginning of the first pay period commencing on or 
after the 1st day of July 1986 and with respect to 
subclause (2) of Clause 4.—Rates of Pay and 
subclause (2) of Clause 6.—Overtime as from the 
beginning of the first pay period commencing on or 
after the 29th day of July 1986. 

Dated at Perth this 19th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 4.—Rates of Pay: Delete subclauses (1) and 

(2) (a) of this clause and insert in lieu: 

FURNITURE TRADES INDUSTRY. 
Award No. 6 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 268 of 1986. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and Allwood Furniture 
Industries Pty Limited and Others, Respondents. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the applicant 
and Mr J. Birman on behalf of the respondents and Mr 
T.M. Bishop intervening on behalf of the Shop, 
Distributive and Allied Employees' Association of 
Western Australia and by consent the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Furniture Trades Industry Award No. 6 
of 1984 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 2nd day of September 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 8.—Wages: Add new classification 

"Packer" to subclause I, II, III, IV as follows:— 
I Furniture Manufacturing 

Classification: Adults 
(17) Packer $246.40 

II Glass 
Classification: 

(7) Packer $246.40 
III Metal Furniture 

Classification 
(6) Packer $246.40 

IV Blinds and Awnings 
Classification: 

(6) Packer $246.40 
2. Add a new subclause (17) to Clause 33.—Defini- 

tions as follows:— 
(17) "Packer" shall mean an employee who is 

engaged in the packing of furniture including 
pictures, carpets, drapings, plate and sheetglass in 
factories for transport by road and/or rail and/or 
ship and/or air. 

GAOL OFFICERS. 
Award No. 12 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 751 of 1986. 

Between Western Australian Prison Officers' Union of 
Workers, Applicant and the Honourable Minister 
for Prisons, Respondent. 

Order. 
HAVING heard Mr D.J. Cloghan on behalf of the 
Applicant and Miss S. Majewski on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Gaol Officers' Award No. 12 of 1968 as 
amended, be further amended in accordance with 
the following Schedule with effect from the first pay 
period commencing on or after the 1st day of July 
1986. 

Dated at Perth this 14th day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Special Provisions: Delete subclauses 

(6), (7), (8), (9), (10) and (11) and insert in lieu thereof:— 
6.—Special Provisions. 

(6) An Officer who is qualified as prescribed in 
the Prison Act Regulations for promotion to the 
classification of Senior Prison Officer or Principal 
Officer and who has not been appointed to such 
position shall be paid $6.80 per week and $10.00 per 
week respectively. 

(7) An Officer holding a post basic certificate in 
Mental Health endorsed by the Nurses' Board of 
Western Australia and required to use in the 
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performance of his duties shall be paid an allowance 
as follows:— 

Per Week 
$ 

(1) six months'study 8.90 
(2) 12 months'study 12.80 

(8) Officers other than Industrial Officers whose 
duties may include driving vehicles, engaged in 
driving duties for more than two hours per shift 
shall be paid an allowance of $2.40 for each shift so 
worked. 

(9) An Officer who is delegated to be Officer in 
charge of a shift shall receive $6.80 for each shift so 
worked. 

(10) (a) Officers employed at Pardelup Prison 
Farm, Karnet and Bartons Mill who do not live in 
quarters shall be paid a travelling allowance of 
$2.80, $2.30 and $2.30 respectively for each shift 
worked. Officers employed at Wooroloo, 
Brunswick and Wyndham who do not live in 
quarters and reside 16 kilometres or more away 
from the Institution shall be paid a travelling 
allowance of $2.30 per shift. 

(b) Officers who were station at the Geraldton 
Regional Prison on 3 May 1984, and who by reason 
of the re-location of the facilities thereat to the 
Greenough Regional Prison are transferred to work 
at the Greenough Regional Prison and who do not 
live in quarters shall be paid a travelling allowance 
of $2.30 per shift. 

(11) An Officer who is in charge of and required 
to use explosives shall be paid $2.30 for each shift so 
worked. 

2. Clause 21.—Civilian Clothing Allowance: Delete 
subclause (3) and insert in lieu thereof:— 

(3) The allowance, as provided in subclause (1) 
hereof shall be paid where the Officer is directed to 
wear civilian clothes on any shift in any rostered 
week. The entitlement under this subclause shall be 
on the following scale:— 

No. of Shifts Amount 
$ 

One shift per week 2.90 
Two shifts per week 3.40 
Three shifts per week 5.25 
Four shifts per week 7.00 
Five or more shifts per week 8.70 

GAOL OFFICERS. 
Award No. 12 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 750 of 1986. 

Between Western Australian Prison Officers' Union of 
Workers, Applicant and the Honourable Minister 
for Prisons, Respondent. 

Order. 
HAVING heard Mr D.J. Cloghan on behalf of the 
Applicant and Miss S. Majewski on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Gaol Officers' Award No. 12 of 1968 as 
amended, be further amended in accordance with 
the following Schedule with effect on and from the 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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4th day of April 1986, save that the amendment 
referred to in item (c) will operate on and from the 
2nd day of February 1986. 

Dated at Perth this 14th day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 18.—Rates of Pay: In subclause (2) — Prison 

Officers: Shift and Weekend Penalty Loadings — make 
the following amendments:— 

(a) Delete Senior Officers, Group 3 and insert in lieu: 
Group 3 

Fremantle (any day shift), West Perth, 
Wyndham. 

1st Year $51.70 
Thereafter $53.54 

(b) Delete Senior Officers, Group 5 and insert in lieu: 
Group 5 

Albany, Bandyup (female), Bunbury, Karnet, 
Wooroloo, Pardelup, Eastern Goldfields Regional 
Prison, Bartons Mill, C.W. Campbell Remand 
Centre, Canning Vale Prison, Greenough Regional 
Prison, Roebourne Regional Prison. 

1st Year $91.04 
Thereafter $95.20 

(c) Industrial Officers: Immediately after the rate for 
the Canning Vale Prison Canteen Officer insert the 
following: 

Greenough Regional Prison — Storekeeper. 
1st Year $12.40 
Thereafter $12.82 

GLASSFIBRE REINFORCED CEMENT. 
Award No. 24 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 903 of 1985. 

Between Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Munsel and McLeish 
Pty Ltd, Respondent. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the appli- 
cant and Mr P.G. Cooke on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the "Glassfibre Reinforced Cement" Award 
No. 24 of 1984 as varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
17th day of October 1986. 

Dated at Perth this 17th day of October 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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Schedule. 
Clause 25.—Car Allowance: Delete subclause (2) of 

this clause and insert in lieu: 
(2) (a) Where an employee is required and 

authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedules set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangement as to car allowance not 
less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for use of employee's own vehicle 
on employer's business. 

Schedule 1 — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area and Details Over 1600cc 160Qcc 
2600cc -2600cc and 

Under 
c/km c/km c/km 

Metropolitan Area: 
First 8 000 kilometres 33.1 29.6 24.4 
Over 8 (XX) kilometres 21.6 19.2 16.4 

Schedule 2 — Motor Cycles. 
c/km 

First 8 000 kilometres 9.6 
Over 8 000 kilometres 6.0 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES. 

Award No. 2 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 698 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Water Authority of 
Western Australia, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 25th day of July 1986. 

Mr A.R. Beech on behalf of the applicant. 
Mr K. Richardson on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: In this matter the Federated 
Miscellaneous Workers Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch (the union) seeks 
an order of the Commission to amend the Government 
Water Supply Sewerage and Drainage Employees Award 
No. 2 of 1980. 

Specifically, the union asks that Clause 10 of the 
award, Special Rates and Provisions, be amended by the 
insertion of a new subclause in the following terms: 

A storeman who is paid at a higher rate pursuant 
to Clause 9 of this award for driving a forklift shall 
be paid a loading of $5.00 per week for using a VDU 
in the course of his work. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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VDU means visual display unit; and the claim is made 
because of the peculiar circumstances arising because of 
an agreed amendment to the award concerning wage 
rates for storemen generally. 

On 11 July 1986, I issued an interim order to amend 
the award, thereby giving effect to the parties' 
agreement, after hearing testimony regarding changes to 
stores arrangements and practices which had occurred 
since 1 July 1985 — the date on which the Water 
Authority of Western Australia (the respondent) 
assumed total responsibility for its own purchases of 
goods and equipment. The fact of fundamental impor- 
tance which led to this amendment was that storemen 
were required to learn about and operate computer 
equipment associated with the new stores system. The 
increase in the weekly wage rate for storemen in con- 
sideration of increased responsibilities was $5.00. 

There are 51 storemen employed by the respondent, 
but seven of them will not receive the benefit of the $5.00 
weekly wage increase unless the award is further 
amended along the lines suggested in the union's claim. 
This is because they operate forklifts in the ordinary 
course of their work and as a consequence they are paid 
higher rates pursuant to Clause9.—Higher Duties, of the 
award. 

The union says that the respondent is the recipient of 
the storemen's increased work value because storemen 
are required to operate VDUs and this benefit of increas- 
ed work value remains whether or not storemen operate 
forklifts for two hours each day. But the storemen 
receive no monetary recognition for their greater value 
because their wage increase is absorbed into the higher 
rate prescribed for forklift drivers and payable to the 
storemen pursuant to Clause 9. 

The respondent opposes the union's claim. It argues 
that to grant the claim would result in an anomaly 
between the wage rates for storemen not required to 
operate, and storemen who are required to operate fork 
lifts; that an allowance for operating VDUs is not 
warranted because no extra skill is required — in this 
respect the respondent maintains that the union fails to 
appreciate that VDUs increase responsibility because of 
their impact on the system and not skills; and, that the 
union's real objective is to maintain a pre-existing 
relativity on invalid grounds. 

I think the best way to test the validity of the 
respondent's argument is to assume that Clause 9 is not a 
provision in the award. If this was the case it would be 
necessary to include an element in the wage rate for 
storemen which recognised forklift driving as a necessary 
part of storemen's work. Doubtless this element would 
have some measure of averaging about it, but this need 
does not concern us. The point is that the element in 
question remains a constant addition to all of the other 
elements making up the remainder of the storemen's 
weekly wage. It follows that had this system of wage 
determination operated when the recent increases for 
storemen were agreed, no argument could have arisen 
about the forklift element in the wage remaining 
constant while the remaining part of the wage was 
increased. The result would have been that storemen 
would have received the full measure of the wage increase 
for stores work plus the element for forklift driving. 

Of course Clause 9 is a provision in the award and the 
assumption must be dropped. However, the force of the 
foregoing example is not changed. Clause 9 provides the 
mechanism by which the forklift element in the store- 
men's wage is properly and fairly added to the 
storemen's wage. 

In other words, it is a valid proposition that the award 
in its present state should preserve the relative wage 
positions between storemen who are not, and storemen 
who are required to drive forklifts as far as it is possible 
to do so. 

In my opinion there is little merit in the respondent's 
arguments against the union's claim. 

I also believe that the union's claim is appropriately 
expressed and I will allow it without alteration. 

I understand that the parties are to provide me with a 
draft of the order. As soon as this draft is received by me 
I will formally issue it as an order amending the award 
and superseding my interim order of 11 July 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 698 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Water Authority of 
Western Australia, Respondent. 

Order, 
HAVING heard Mr A.R. Beech and later Mr C. Evans 
on behalf of the applicant and Mr K. Richardson on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the Government Water Supply, Sewerage 
and Drainage Employees Award No. 2 of 1980 be 
varied in accordance with the following Schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after 1 January 1986. 

Dated at Perth this 16th day of September 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10.—Special Rates and Provisions: After 

subclause (32) insert a new subclause (33) as follows: 
(33) A storeperson who is paid at a higher rate 

pursuant to Clause 9 of this award for driving a 
forklift shall be paid a loading of $5.10 per week. 

2. Clause 39.—Wages: Delete subclause (8) Storemen 
and insert in lieu thereof the following: 

ABC 
$ $ $ 

8. Stores Classifications 
(1) Supervising Head 

Storeperson 
Minimum 419.30 424.00 427.90 
Maximum 434.40 438.40 

(2) Head Storeperson 
Minimum 357.90 362.60 366.40 
Maximum 370.80 374.70 

(3) Senior Storeperson 
Minimum 321.50 326.20 330.10 
Maximum 331.80 335.70 

(4) Storeperson 
Metropolitan Depots 

Minimum 299.90 303.40 306.80 
Maximum 307.70 311.10 

Progression from the minimum to the maximum 
range is subject to an employee completing 12 
months' service in the classification and satisfying 
the employer as to competency. 
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GRAIN HANDLING MAINTENANCE WORKERS. 
Award No. C477 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 675 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Applicants and Co- 
operative Bulk Handling Limited, Respondent. 

Interim Order. 
HAVING heard Mr L. J. Benfell on behalf of the appli- 
cants and Ms A.S. Zanardo on behalf of the respondent, 
and by consent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Grain Handling Maintenance Workers 
Award No. C477 of 1979 be varied in accordance 
with the following schedule and that such variation 
shall have effect as from the beginning of the first 
pay period commencing on or after the 7th day of 
October 1986. 

Dated at Perth this 13th day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 11.—Overtime: Delete subclause (9) (a) of 

this clause and insert in lieu: 
(9) (a) An employee required to work overtime 

for more than two hours shall be supplied with a 
meal by the employer or be paid $4.00 for a meal, 
and, if owing to the amount of overtime worked, a 
second or subsequent meal is required, he shall be 
supplied with each such meal by the employer or be 
paid $3.90 for each meal so required. 

2. Clause 15.—Special Rates and Provisions: Delete 
subclauses (1) (a) and (b) and subclauses (5) and (6) of 
this clause and insert in lieu: 

(1) (a) An employee engaged on work at a locality 
where grain is stored, shall be paid an allowance of 
46 cents per hour. This allowance is paid in lieu of 
any special rate or disability payment or for work 
around or involving the use and application of 
chemicals and insecticides. 

(b) An employee engaged on work at any other 
locality shall be paid an allowance of 14 cents per 
hour. This allowance is paid in lieu of any special 
rate or disability payment. 

(5) A worker, holding a Third Year First Aid 
Medallion of the St John Ambulance Association, 
appointed by the employer to perform first aid 
duties shall be paid $3.50 per week in addition to 
his/her ordinary rate. 

(6) An electrician — special class, an electrical 
fitter and/or armature winder or an electrical 
installer who holds and in the course of his employ- 
ment may be required to use a current "A" Grade or 
"B" Grade Licence issued pursuant to the relevant 
regulation in force on the 28th day of February 1979 
under the Electricity Act 1945, shall be paid an 
allowance of $11.70 per week. 

3. Clause 19.—Location Allowance: Delete subclause 
(1) of this clause and insert in lieu: 

(1) Subject to the provisions of this clause, in 
addition to the wages prescribed in Clause 
29.—Wages, of this Award, a married employee 
shall be paid the following allowance when 
employed in the town described hereunder. 

Esperance $7.00 per week 

4. Clause 29.—Wages: Delete subclause (5) (a), 
subclause (6) and subclause (7) of this clause and insert in 
lieu: 

(5) Tool Allowance: 
(a) Where the employer does not provide a 

tradesman or apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or as an apprentice the 
employer shall pay a tool allowance of: 

(i) $8.10 per week to such tradesman; 
or 

(ii) in the case of an apprentice a per- 
centage of $8.10 being the percen- 
tage which appears against his year 
of apprenticeship in subclause (4) 
of this clause. 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the per- 
formance of his work as a tradesman or 
apprentice. 

(6) Maintenance Workers Experience Allowance: 
In addition to the appropriate total wage prescribed 
in subclauses (1) and (2) of this clause a Maintenance 
Workers Experience Allowance shall apply as 
follows: 

(a) After 24 months' continuous service $5.90 
shall be paid to all tradesman classifica- 
tions named in subclause (1) of this clause. 

(b) After 48 months' continuous service $2.40 
per week shall be paid to the following 
classifications named in subclause (1) of 
this clause. 
Machinist — Second Class 
Tool and Material Storeman 
Terminal Maintenance Worker 
Tradesman's Assistant 
Driver of Motor Vehicle 
Driver of Articulated Vehicle. 

(c) This allowance shall be included in, and 
form part of, the ordinary weekly wage 
prescribed in this clause. 

(7) "Where two or more mobile cranes or 
forklifts are engaged on any one lift, the driver 
thereof shall be paid an additional amount for the 
time occupied at the rate of $2.45 per week." 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(Government). 

Award No. 36 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 407 of 1986. 

Between the Board of Management Lakes Hospital, 
Applicant and Metropolitan Laundry Employees' 
Industrial Union of Workers and Others, 
Respondents. 

Order. 
HAVING heard Mr G.L. Bums on behalf of the appli- 
cant and Ms S. Jackson and Ms R. Geneff on behalf of 
the respondents, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 having satisfied itself that the terms of the General 
Order of the Commission No. 261 of 1986, dated the 9th 
day of July 1986 have been complied with, and by 
consent, hereby orders — 

That the Hospital Laundry and Linen Service 
(Government) Award 1980, No. 36 of 1981 be varied 
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in accordance with the following Schedule with 
effect from the first pay period commencing on or 
after the 27th day of October 1986. 

Dated at Perth this 6th day of November 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
Clause 29.—Wages: Delete subclause 2 and insert the 

following in lieu: 
(2) Junior Workers 

(a) Junior workers may be engaged in the 
following sections: 
Sewing section 
Dry cleaning section 
Inspection/Marking section 
Personal/Special section of despatch 
Emptying linen into fixtures in despatch 
Vibra steamer section 
Press section 
Blanket and towel section 
Racking smalls on ironers section 
Wet shake section 
Dry fold section 
Canteen section 
Weighing out section 
Classifying clean uniforms in despatch 
Junior workers engaged in the above 
sections shall be paid the prescribed per- 
centages of the prescribed wage of an adult 
employee in their first year of employment 
doing the same class of work. 

% 
Under 17 years of age 60 
Under 18 years of age 70 
Under 19 years of age 85 
At 19 years of age 100 

(b) Any junior employee engaged in any 
classification, other than those described 
in paragraph (a) hereof shall be paid adult 
rates of pay. 

IRON ORE PRODUCTION AND PROCESSING 
(Goldsworthy Mining Limited). 

Award No. 43 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 695 of 1986. 

Between the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers and Others, Applicants and Goldsworthy 
Mining Limited, Respondent. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the appli- 
cants and Mr G. McKenzie on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 9 July 1986 have 
been complied with, and by consent, hereby orders — 

That the Iron Ore Production and Processing 
(Goldsworthy Mining Limited) Award No. 43 of 
1981 be varied in accordance with the following 

Schedule with effect from the first pay period 
commencing on or after the 25th day of July 1986. 

Dated at Perth this 6th day of November 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
Part I — General. 

1. Clause 12.—Overtime: Delete subparagraph (ix) of 
paragraph (a), subparagraphs (viii) and (ix) of paragraph 
(e) of subclause (3) and insert in lieu: 

(3) (a) (ix) An employee who works for more 
than four hours on a specific job/s 
or who replaces an employee for 
half of shift shall, in addition to 
payment for the time worked on a 
call-out, receive a call-out 
allowance of $5.80. 

(e) (viii)Where, pursuant to the provisions 
of this clause, an employer is 
required to supply a meal to an 
employee free of charge he shall, if 
he is unable to supply that meal, 
pay to the employee $5.80 in lieu 
thereof, but an employee may not 
elect to take payment in lieu of a 
meal when the employer is able to 
supply that meal. 

(ix) An employee who, pursuant to a 
notification on the previous day or 
earlier of a requirement to work 
overtime, has provided himself 
with a meal or meals shaU, for each 
such meal not required, owing to 
less overtime being worked than 
was notified, be paid $5.80. 

2. Clause 13.—Shift Work: Delete paragraph (a) of 
subclause (6) and insert in lieu — 

(6) (a) Subject to the provisions of this clause, an 
employee employed on shift work shall, in addition 
to his ordinary rate of wage, be paid for each hour 
worked — 

(i) If a two or three shift employee: 75 cents. 
(ii) If a continuous shift employee: 83 cents. 

3. Clause 14.—Weekend Work: Delete paragraph (a) 
of subclause (2) and insert in lieu:— 

(2) (a) All time worked by Continuous Shift and 
Six Day Employees during the ordinary hours of 
work on Saturday shall be paid for at the rate of 
time and one half. Afternoon shift on Saturday shall 
be paid for at the rate of time and one half, plus 
$6.50. 

4. Clause 22.—Distant Work: Delete subclause (4) and 
insert in lieu:— 

(4) An employee who is required to stay away 
from his home for one night, but not more than five 
consecutive nights, shall be entitled to receive $5.80 
for each night away from his home site, providing 
that this clause does not apply to employees who are 
required to remain away from home in accordance 
with their normal roster. 

5. Clause 27.—Service Payments: Delete this clause 
and insert in lieu: 

27.—Service Payments. 
(1) Subject to the provisions of this clause each 

adult employee shall, in addition to payments 
otherwise due to him under this Award, be paid 
service pay as follows:— 

Per Week 
3-6 months' continuous service $23.80 
6-12 months' continuous service $29.70 
12-18 months' continuous service $41.40 
18-24 months' continuous service $47.30 
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Per Week 
2-3 years' continuous service $56.40 
3-4 years' continuous service $61.30 
4-5 years' continuous service $67.30 
5-6 years' continuous service $73.10 
6-7 years' continuous service $76.90 
7 plus years' continuous service $82.90 

(2) "Continuous Service" has the same meaning 
in this clause as it has in Clause 18.—Long Service 
Leave. 

(3) The payments prescribed in this clause are 
payable for the ordinary hours prescribed in Clause 
11.—Hours of this Award and are not included in 
the ordinary wage for the calculation of overtime or 
penalty rates but, subject to the provisions of this 
Award, form part of the ordinary wage payable 
during annual leave, public holidays, paid sick 
leave, paid special leave and Long Service Leave. 

(4) This clause does not apply to junior 
employees. 

(5) Notwithstanding the provisions of subclause 
(4), for the purposes of this clause apprentices shall 
be deemed to have commenced their employment at 
the commencement of their final year. Apprentices 
who continue their employment with the Company 
after completing their apprenticeship will receive 
subsequent service pay increases. 

6. Clause 28.—Special Rates and Provisions: Delete 
paragraphs (c) and (e) (i) of subclause (1), subclauses (6), 
(10) and (13) to (23) inclusive of this clause and insert in 
lieu:— 

(I) (c) The said allowance shall be paid for each 
hour worked and shall be inclusive of a clothing 
allowance — 

Group 1 : 61 cents/hour 
Group 2 : 50 cents/hour 
Group 3 : 38 cents/hour 
Group 4 : 33 cents/hour 
Group 5 : 23 cents/hour 

(e) (i) Subject to the provisions of subparagraph 
(ii), where the conditions under which 
work is to be performed are exceptional, 
an employee shall be paid 26 cents per 
hour, in addition to the appropriate 
disability group allowance or any other 
allowance to which he may be entitled. 

(6) An employee engaged on work involving the 
opening-up of house drains or waste-pipes, or on 
work involving the cleaning of septic tanks or dry 
wells shall, in addition to any allowance to which he 
is otherwise entitled under this clause, be paid $2.70 
on any day on which he is so employed, but this 
subclause does not apply to the opening-up of storm 
water drains or other drains of a similar kind. 

(10) An electrical fitter or installer, who is 
required to carry out work as a linesman on poles 
and above the ground, shall be paid an allowance of 
$3.00 per day on which he is so employed. 

(II) An employee shall be paid an allowance of 
$1.41 per day on which he/she works at the height of 
15.5 metres or more above the nearest horizontal 
plane, but this provision does not apply to linesmen 
nor to riggers and splicers. 

(13) Hiab Hoist: An employee, other than a crane 
operator, required by the Company to operate a 
Hiab Hoist, subject to his being the holder of the 
appropriate certificate, shall, in addition to any 
other entitlement, be paid an allowance of $3.00 per 
week. This allowance shall continue to be paid 
thereafter as a flat weekly entitlement to the 
employee unless and until the employee is advised by 
the Company that he will no longer be required to 
operate a Hiab Hoist. 

(14) An employee required to:— 
(a) use a jack hammer — 

(i) inside the crusher at Finucane 
Island; 

(ii) Unloading ore cars at the train 
unloader; 

(iii) in the apron feeder and centre 
chute; or 

(b) the ground operator using the vacuum 
hose of the ultra vac machine, shall be paid 
a special allowance, in addition to any 
other entitlement, of 26 cents per hour for 
all time spent on such work. 

(15) Pit De-watering Allowance: 
(a) A special allowance is payable for 

employees engaged in the duties of 
coupling, uncoupling and carrying out 
minor repairs to the pipe and associated 
equipment in wet and dry conditions; 
during pit de-watering operations 48 cents 
per hour shall be paid to an employee for 
all hours of a shift in which he was actually 
engaged in pit de-watering operations. 

(b) Where an employee is required to work 
inside mine de-watering staging tanks and 
he has not been engaged on the day or shift 
in other mine de-watering duties listed in 
subparagraph (a) of this subclause, he 
shall be paid 48 cents per hour for all hours 
of a day or shift in which he was actually 
engaged in cleaning staging tanks. 

(16) Stockpile Dozing: Dozer operators, whilst 
working on top of stockpiles, shall be paid 26 cents 
per hour for each hour worked, in addition to the 
rate prescribed in subclause (1) (c) of this clause. 

(17) Trades assistants or labourers, engaged on 
sand-blasting inside the Modernair water cooler at 
Goldsworthy power house and inside the 
Goldsworthy crusher mantle, shall be paid an 
additional 35 cents per hour for each hour so 
engaged. 

(18) Ore Handlers at Finucane Island, working in 
screens, apron feeders, enclosed chutes and centre 
chutes or ore handling machines, will be paid an 
additional 26 cents per hour for each hour actually 
worked in those areas. 

(19) Employees engaged on specialised chemical 
cleaning of the Trane Centravac chillers at Shay Gap 
shall be paid an additional 35 cents per hour for each 
hour so engaged. 

(20) Track maintenance employees who are 
required to use a heavy pneumatic spike driver or 
pneumatic sleeper boring machine shall be paid 26 
cents per hour whilst so engaged. This allowance 
shall be in addition to the group disabilities payable. 

(21) A shovel operator who is required to operate 
a shovel in water, where he is unable to see the floor 
of the mine, shall be paid 19 cents per hour for each 
hour so engaged. 

(22) Shay Gap crusher employees, while screening 
is being carried out, shall be paid 26 cents per hour 
for all hours worked. 

(23) Employees required to wear fully enclosed 
protective equipment which has an external air 
support system, as part of the protective equipment, 
then worn by the employee, will be paid an 
aEowance of 61 cents per hour while employed on 
work which requires them to wear such protective 
equipment. 
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7. Clause 30.—Wages: Delete paragraphs (f), (g), (h), 
0) to (q) inclusive of subclause (2) and subclause (5) and 
insert in lieu:— 

(2) (f) Experienced Tradesman's Allowance: 
Tradesmen employed in classifications listed in 
paragraph (iii) of this subclause shall — 

(i) After 12 months' continuous service be 
paid an all-purpose rate of $6.40 per week. 

(ii) After two years' continuous service, be 
paid an extra all-purpose rate of $4.90 per 
week, to total $11.30 per week. 

(iii) Painters, Carpenters, Plumbers, Brick- 
layers, Boilermaker/Welders, Fitters and 
Turners, Fitters, Refrigeration Fitters/ 
Mechanics, Welders, Panel Beaters 
and/or Spray Painters, Mechanical 
Fitters, Motor Mechanics, Machinists 
First Class, Electrical Fitters, Electrical 
Installers, Automotive Electrical Fitters, 
Sheet Metal Workers, Fitters — Fuel 
Injection appointed as such, Brake 
Equipment Fitters — Railway, Instrument 
Makers and/or Repairers, Radio and 
Telephone Technicians and Servicemen, 
Electricians — Special Class appointed as 
such. Industrial Electricians appointed as 
such, Radio Communications Electronic 
Technicians, Linesmen, Tele-communica- 
tions Technicians and Plant Mechanics. 

(g) Tool Allowance: 
(i) Tradesmen employed in classifications 

listed in subparagraph (ii) of this para- 
graph shall be paid an all-purpose rate of 
$8.10 per week. 

(ii) Painters, Carpenters, Plumbers, Brick- 
layers, Boilermaker/Welders, Fitters and 
Turners, Fitters, Refrigeration Fitters/ 
Mechanics, Welders, Panel Beaters 
and/or Spray Painters, Mechanical 
Fitters, Motor Mechanics, Machinists — 
First Class, Electrical Fitters, Electrical 
Installers, Automotive Electrical Fitters, 
Sheet Metal Workers, Fitters — Fuel 
Injection appointed as such, Brake 
Equipment, Fitters — Railway, 
Instrument Makers and/or Repairers, 
Radio and Telephone Technicians, 
Electricials — Special Class appointed as 
such, Industrial Electricians appointed as 
such, Linesmen and Radio, Telephone 
Servicemen, Telecommunications 
Technicians, Radio Communications 
Electrical Technicians and Plant 
Mechanics. 

(iii) This allowance shall not be paid where the 
employer supplies the employee with all 
necessary tools. 

(iv) An employee in receipt of this allowance 
shall provide himself with all basic and 
appropriate tools, kept in suitable 
condition, for the performance of his 
work. 

(v) An employee who fails to supply himself 
with all basic and appropriate tools shall 
not be entitled to this allowance until he 
complies with subparagraph (iv). 

(vi) The previous practice of the employer 
replacing worn-out and stolen tools shall 
be replaced by this subparagraph. 

(h) Running Shed Allowance: Tradesmen and 
their Assistants engaged on trip maintenance work, 
when employed on maintenance and repair work on 
diesel electric locomotive engines (other than work 
performed at a work bench), shall be paid an all- 
purpose allowance of $18.30 per week for the life of 
the Award. 

NOTE: This payment is in lieu of all special rates 
and disabilities other-wise payable under this 
Award. 

(j) Goldsworthy Mining Flexibility and Training 
Allowances: In recognition of the flexibility that is 
provided, which results in an increase in training 
requirements: Employees who are not eligible for 
the experienced tradesman or ticketed operators 
allowance, are entitled to an all purpose allowance 
of — 

(a) $2.42 per week (six cents per hour). (After 
12 months in that classification.) or 

(b) $2.82 per week (seven cents per hour). 
(After 24 months in that classification.) 

(i) Payment of the above allowance is 
dependent upon employees providing 
flexibility and training, within the 
classifications of the Union concerned, to 
the extent of their training and 
competence. 

(ii) Employees who transfer, from one site to 
another or into another classification, in 
which the contract of employment restricts 
that employee from carrying out duties 
within their previous classification, are not 
entitled to the provisions of (a) or (b) 
above, until they have served 12 months in 
that classification. 

(iii) Additionally, this allowance is not payable 
for any employee who is not ready, willing 
and available to work in any classification 
covered by their Union and within his/her 
competence at any time that they may be 
required to do so. 

(k) A shift Tradesman (as defined) shall be paid a 
margin of $10.80 per week in addition to the 
appropriate wage for his classification. 

(1) Plumbers' Registration Allowance: A 
registered plumber will be entitled to an all purpose 
allowance of $14.90 per week. 

(m) Electrician's Licence Allowance: 
(i) An Electrical Fitter or an Electric Installer 

or other Electrical Tradesman as the case 
may be, who has successfully completed 
his apprenticeship and who has obtained 
by examination and continues to possess a 
current State Energy Commission of WA 
"licence" of not less than B class standard 
shall, in addition to the wage prescribed by 
subclause (2) (b) of this clause, be paid an 
allowance of $11.70 per week. 

(ii) Dual Licence Allowance — An Electrical 
Tradesperson who holds a licence which is 
endorsed for both fitting and installing 
work, shall be paid an allowance at the rate 
of $11.70 per week in respect of any week 
in which the Tradesperson is allocated and 
performs both fitting and installing work. 
This allowance is payable in addition to 
the Electricians licence allowance. 

(iii) Special Permit — An apprentice who has 
completed his/her fourth year of 
apprenticeship and who holds a special 
permit enabling him/her to perform the 
same range of work provided by the "B" 
class licence shall be entitled to a flat 
weekly payment of $11.70 per week until 
such time as he/she is eligible to qualify for 
the "B" class licence. 

(iv) Restricted Licence — A Fitter/Refrigera- 
tion, Instrument Maker and/or Repairer 
or Electronics Tradesman who holds an 
appropriate restricted electrical licence 
pursuant to regulations 22 and 23 of the 
Electricity Act Regulations shall be paid a 
flat weekly allowance of $5.80. The 
allowance is not payable in respect of 
electrical permits. 
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(v) The allowances specified herein shall not 
compound by overtime penalty rate or 
weekend holiday shift premium addition. 

(o) PHED In-Charge Allowance: An all-purpose 
Allowance of $9.30 per week shall be paid to power 
house Engine Drivers in charge. 

(p) Single Operative Power House Allowance: In 
a power house manned by one Power House Engine 
Driver, that employee, in addition to his normal 
classification, shall be paid an additional $3.50 per 
week all purpose rate. In a power house which is 
normally manned by more than one engine driver, 
on any occasion when it is manned by one driver, he 
shall be entitled to claim eight cents in addition to 
his normal hourly rate whilst so engaged. 

(q) Ticket Operator's Allowance: An 
employee:— 

(i) who is either a Ticketed Shovel Operator, 
or Unrestricted Certificated Crane 
Operator, or Locomotive Driver, or 
Power Station Engine Driver, and has 
been operating equipment which requires 
one of the above certificates, and 

(ii) is prepared to continue with the normal 
training procedure, and 

(iii) is available, subject to the provisions of 
Clause 7 (10) (b), to work on any job for 
which he has been trained, and 

(iv) in his Department is available to be trained 
in work, subject to the provisions of 
Clause 7 (10) (b) which may be currently 
outside his range of skills, 

will, in recognition of the foregoing, be paid a 
Ticketed Operator's Allowance of — 

(aa) after 12 months' continuous service in that 
classification, an all-purpose rate of $6.40 
per week, 

(bb) after two years' continuous service in that 
classification, an all-purpose rate of a 
further $4.90 per week to total $11.30 per 
week. 

(r) Coded Welders Allowance — Finucane 
Island: A boilermaker welder who has successfully 
completed his/her apprenticeship and who has 
obtained by examination and continues to possess a 
current Australian Standard Code Certificate 
Number 3E, shall be paid an allowance of $5.40 per 
week extra. This allowance is a flat payment 
allowance and will be paid for each hour worked 
including overtime. Because the need for these skills 
is rare, there will be a maximum of two appoint- 
ments to this classification at any one time. 
However, if there is specific work in the future 
requiring this skill at another GML Site, the work 
would be carried out by welders receiving this 
allowance. 

5. Construction Allowance: An all purpose 
disabilities allowance of $5.40 per week shall be paid 
to employees when employed on construction work. 
This allowance shall not apply to employees 
employed in a shop. 

8. Clause 32.—Redundancy of Employees: Delete 
paragraph (j) of subclause (10) and insert in lieu:— 

(10) (j) The Company will arrange for the trans- 
portation of employees' personal effects including 
tools, but excluding boats, vehicles, caravans, 
sheds, garages, and the like, to the location 
application in subclause (10) (h). 

Married employees who wish to transport their 
own personal effects will receive $709.80 and single 
employees $354.90. 

The provisions of this subclause do not apply in 
cases where the new employer accepts this 
responsibility. 

9. Clause 37.—Cyclone Shut-Down: Delete subclause 
(4) and insert in lieu:— 

(4) An employee who is required to remain at work, 
or who is called out to work during a red alert as a 
result of a cyclone, shall be paid double his normal 
single hourly rate for each hour worked, except 
where this award provides for a higher rate and, in 
addition, he shall be paid $29.70 for each eight 
hours he remains at work during that red alert. 

Part II — Railway Traffic Operations. 
1. Clause 5.—Allowances: Delete this clause and 

insert in lieu:— 
(5) Allowances: 

(a) Hostling — Locomotive drivers and 
observers who are required to hostle loco- 
motives for running shall be paid 35 cents 
for all hours worked. 

(b) Trip — Locomotive crews who are 
required to work a trip as defined shall, for 
each day or shift, be entitled to claim — 

Drivers : $23.80 
Observers : $20.80 

(c) Yard — Locomotive crews who are 
required to carry out duties from which 
they cannot qualify for a trip allowance 
shall, for each day or shift, be entitled to 
claim $8.30. 

(d) The abovementioned hostling allowance 
will be in lieu of any entitlements due 
under Clause 28.—Special Rates and 
Provisions of Part 1. 

2. Clause 8.—Overtime: Delete subclause (9) and 
insert in lieu:— 

(9) Where, pursuant to the provisions of this 
clause, an employer is required to supply a meal to 
an employee free of charge, he shah, if he is unable 
to supply that meal, pay to the employee $5.80 in 
lieu thereof, but an employee may not elect to take 
payment in lieu of a meal when the employer is able 
to supply that meal. 

Any dispute as to the suitability of meals supplied 
by the employer pursuant to this paragraph shall be 
determined by the Commission. 

3. Clause 9.—Distant Work: Delete paragraph (d) and 
insert in lieu:— 

(4) An employee who is required to stay away 
from his home site for one night, but not more than 
five consecutive nights, shall be entitled to receive 
$5.80 for each night away from his home site, 
providing that this clause does not apply to 
employees who are required to remain away from 
home in accordance with their normal roster. 

IRON ORE PRODUCTION AND PROCESSING 
(Hamcrsley Iron Pty Limited). 

Award No. 15 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 673 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch and Others, 
Applicants and Hamersley Iron Pty Limited, 
Respondent. 

Order. 
HAVING heard Mr D. Forster on behalf of the appli- 
cants and Mr A. Cameron on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 



66 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1669 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award No. 15 of 1985 
be varied in accordance with the following Schedule 
and that such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of July 1986 with the exception of 
Clause 3, subclause (4) (b) (iii) of Division 2 — Part 
1, which shall apply as and when State Energy 
Commission charges generally increase. 

Dated at Perth this 28th day of August 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
Division 1 — Part 1. 

Clause 10.—Apprentices: Delete subclause (8) (a) and 
insert the following in lieu thereof:— 

(8) (a) An apprentice who is required to attend 
theoretical technical training in Perth, or elsewhere 
other than in the Pilbara, and who qualifies for the 
Government weekly allowance shaU be further 
subsidised by the company to the extent of an 
aggregate daily/weekly allowance equal to $45.66 
per day provided that the apprentice duly attends 
the course of instruction on each day required whilst 
away from site. 

Clause 14.—Overtime: Delete subclause (3) (e) (vii) 
and insert the following in lieu thereof:— 

(3) (e) (vii) In any case in which the employee is 
entitled to provision by the 
company of an evening meal and 
that meal is unable to be supplied 
by the company, then the employee 
shall be provided with a meal 
allowance of $5.91. The company 
practice will be to supply the meal 
and the employee may not elect to 
take payment in lieu of the 
company providing such a meal. 

Delete subclause (3) (e) (ix) and insert the following in 
lieu thereof:— 

(3) (e) (ix) Employees who, pursuant to a 
notification on the previous day or 
earlier of a requirement to work 
overtime, have provided them- 
selves with a meal not required 
owing to less time being worked 
than was notified shaU be paid 
$5.91. 

Clause 15.—Shift Work: Delete subclause (5) (d) and 
insert the following in lieu thereof:— 

(5) (d) When an employee to whom paragraph (c) 
of this subclause applies is so employed a special 
allowance of $7.10 shall be paid to that employee for 
each such shift worked. 

Clause 16.—Weekend Work: Delete subclause (3) (a) 
and insert the following in lieu thereof:— 

(3) (a) A continuous shift worker (as defined), in 
addition to the rates prescribed by this clause for the 
ordinary shift on a Saturday, shall, for the after- 
noon shift on that day, be paid an allowance of 
$8.29. 

Clause 30.—Special Rates and Provisions: Delete 
subclause (5) (a) and insert the following in lieu 
thereof:— 

(5) (a) An employee engaged on work involving 
the opening up of house drains or waste-pipes or on 
work involving the cleaning of septic tanks, dry 
wells or sewerage treatment plants shall, in addition 
to any allowance to which the employee is otherwise 
entitled under this clause, be paid $3.07 on any day 
on which the employee is so employed, but this 
subclause does not apply to the opening up of storm 
water drains or other drains of a similar kind. 

Delete subclause (12) (a) and insert the following in 
lieu thereof:— 

(12) HIAB Hoist: 
(a) An employee required by the company to 

operate a HIAB Hoist, subject to the 
employee being the holder of the appro- 
priate certificate, shall, in addition to any 
other entitlement, be paid an allowance of 
$3.10 per week. This allowance shall 
continue to be paid thereafter as a flat rate 
weekly entitlement to the employee unless 
and until the employee is advised by the 
company that the employee is no longer 
required to operate a HIAB Hoist. 

Delete subclause (13) and insert the following in lieu 
thereof:— .. 

(13) Height Money: An employee shall be paid an 
allowance of $1.55 per day on which the employee 
works at a height of 15.5 metres or more above the 
nearest horizontal plane, but this provision does not 
apply to Linesmen, nor to Riggers and Splicers. 

Delete subclause (14) (a), (b) and (c) and insert the 
following in lieu thereof:— 

(14) (a) An employee (other than a Linesman) 
who is required to carry out work on poles and 
above the ground shall be paid an allowance of 
$1.55 per day on which the employee is so employed. 
This provision shall, when the circumstances exist, 
apply in lieu of the allowance specified by subclause 
(13) and vice versa as the case may be. 

(b) An electrical employee who is required to 
carry out work on high tension electrical towers, 
other than from inside the bucket platform of a 
cherry picker or from working platforms on the 
towers, and if such work on that tower is carried out 
at a height of 20 metres or more above the ground, 
shall be paid $3.07 per day for any day, or part 
thereof, on which the employee is so required to 
work. 

(c) An electrical employee when employed on live 
line washing of the 220 KV power distribution 
system will be paid for each day, or part thereof, an 
allowance of $4.73 per day extra. 

Delete subclause (15) (a) and insert the following in 
lieu thereof:— 

(15) (a) Seven Mile Workshop — Sumps:— An 
employee who is required to work inside one or 
more of the sumps specified in subclause (b) hereof 
will, in addition to any allowance to which the 
employee is otherwise entitled under this clause, be 
paid $1.55 on any day on which the employee is so 
employed. 

Delete subclause (16) (a) and insert the following in 
lieu thereof:— 

(16) First Aid Certificate:— 
(a) An employee who is the holder of a current 

St. John's Ambulance First Aid 
Certificate shall be paid an allowance of 
$3.10 per week. 

Delete subclause (19) (a) and (b) and insert the 
following in lieu thereof:— 

(19) (a) A boilermaker/welder who is employed 
in "C" Power Station, Dampier and who is required 
to hold certification and apply competence to carry 
out welding on pressure vessels to Australian 
Standard Code and Certificate No. 5 will be paid an 
allowance at the rate of $5.30 per week extra. The 
allowance will apply as a flat rate for each hour 
worked including overtime. 

(b) A boilermaker/welder who is the holder of a 
current Australian Standard Code Certificate No. 
3E, and who may then be required by the company 
to apply to specific welding jobs a level of compe- 
tence and skill higher than that of a tradesman, will 
be paid an allowance of $5.30 per week. The 
allowance will apply as a flat rate for each hour 
worked including overtime. 
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Delete subclause (20) and insert the following in lieu 
thereof:— 

(20) An electrical tradesman or assistant when 
required to carry out work on the refrigerated 
storage compartment and/or within the mortuary 
room shall be paid an allowance of $2.38 per day. 

Delete subclause (21) (a) and (b) and insert the 
following in lieu thereof:— 

(21) (a) An electrical fitter, electrical installer or 
other electrical tradesperson as the case may be, who 
has successfully completed the apprenticeship and 
who has obtained by external examination and who 
continues to possess a current State Energy 
Commission of Western Australia Licence of not 
less than "B" Class standard, shall be paid an 
allowance at the rate of $11.70 per week. 

(b) An electrical tradesperson who holds a licence 
as prescribed in (a) hereof where such licence is 
endorsed for both fitting and installing work shall, 
in addition to the allowance prescribed in (a), be 
paid an additional allowance at the rate of $11.70 
per week in respect of any week in which the trades- 
person is allocated and performs both fitting and 
installing work. 

Delete subclause (22) (a) and insert the following in 
lieu thereof:— 

(22) (a) A Fitter Refrigeration, Instrument 
Technician or Electronics Tradesperson who holds 
an appropriate restricted electrical licence pursuant 
to regulations 22 and 23 of the Electricity Act 
Regulations shall be paid an allowance at the rate of 
$5.80 per week. 

Delete subclause (24) and insert the following in lieu 
thereof:— 

(24) When it is considered that employees are 
being required to work in an abnormally confined 
space in circumstances which have not previously 
been taken into account in fixing group disability or 
other special rate payments under this award, it will 
be proper for the department concerned, the 
convenor of the union involved, and the Senior 
Industrial Officer at that location to seek to 
mutually resolve whether or not a special allowance 
of $2.76 per hour on top of any other payment 
should then apply to that work circumstance. 

Delete subclause (26) (a) and insert the following in 
lieu thereof:— 

(26) (a) Employees who are required to remove 
locomotive grid linings at the 7-Mile — Rolling 
Stock Maintenance Workshop will be paid, in 
addition to other entitlements, an allowance of 61 
cents per hour for each hour so engaged. 

• Delete subclause (27) and insert the following in lieu 
thereof:— 

(27) Employees required to wear fully enclosed 
protective equipment which has a separate air 
support system as part of the protective equipment 
then worn by the employee will be paid an allowance 
of 61 cents per hour extra. 

Delete subclause (29) and insert the following in lieu 
thereof:— 

(29) Mobile Crane Drivers when required to 
operate a tower crane shall be paid an allowance of 
$2.86 per day. 

Delete subclause (30) (a) and insert the following in 
lieu thereof:— 

(30) (a) Boilermakers at Dampier who weld 
and/or cut pipelines in trenches, or weld and/or cut 
pipelines where the disabilities encountered are 
analogous to those encountered in trenches, shall be 
paid an allowance of 72 cents per hour for the time 
the work is performed. 

Clause 32.—Wages: Delete subclause (5) (a) and insert 
the following in lieu thereof:— 

(5) (a) Tradespersons and their assistants when 
employed on maintenance and repair work on diesel 
electric locomotive engines within the Rail 
Workshops (other than work performed at a work 
bench) shall, in addition to the wage rates set out in 
subclause (3) be paid an additional allowance at the 
rate of $16.60 per week. 

Delete subclause (5) (c) (i) and insert the following in 
lieu thereof:— 

(5) (c) (i) Any fitter or electrician and their 
assistants employed in the heavy 
maintenance or running mainte- 
nance sections of the railway and 
employed on continuous shift shall 
be paid for time worked on trip 
maintenance an addition to the 
hourly rate of 29 cents per hour. 

Delete subclause (6) and insert the following in lieu 
thereof:— 

(6) A mobile plant operator/driver who is 
appointed to train heavy mobile equipment 
operator/drivers (i.e. Dozer, Front End Loader, 
Scraper, Grader, Forklift, or Ore and Mullock 
Truck) shall for the time spent in such training by 
paid a margin of $11.30 per week in addition to the 
appropriate margin for the classification. 

Delete subclause (8) and insert the following in lieu 
thereof:— 

(8) Plumbers Registration Allowance: Shall 
continue to apply in the terms of the Industrial 
Commission decision and at the extra rate of $14.90 
per week. 

Delete subclause (9) and insert the following in lieu 
thereof:— 

(9) A "Shift Tradesman" as defined and having 
been appointed to that position by the company 
shall be paid in addition to the appropriate wage for 
his classification, the further amount of $11.30 per 
week. 

Delete subclause (10) (b) (i) and (ii) and insert the 
following in lieu thereof:— 

(10) (b) Subject to the above definition such an 
experienced tradesman shall be paid in addition to 
the wage rate expressed by subclause (3) the further 
amount of — 

(i) For more than one year's experience — 
$6.40 extra. 

(ii) For more than two years' experience — 
$11.30 extra. 

Delete subclause (10) (c) (i) and (ii) and insert the 
following in lieu thereof:— 

(10) (c) Notwithstanding the above, a trades- 
person who has served an apprenticeship with the 
company and who then continues in employment as 
a tradesperson shall, subject to a minimum of one 
year's experience as a tradesman with the company, 
then qualify as "experienced" and be paid — 

(i) $6.40 extra. 
(ii) Subject to a further 12 months' experience 

a further $4.90 extra. 
Delete subclause (11) and insert the following in lieu 

thereof:— 
(11) Certificated Operator's Allowance: The 

following allowance shall be paid for all purposes of 
this award to those employed in positions requiring 
particular certification and which the Commission 
by Order in matter No. CR363 of 1980 determined 
in favour of the FEDFU viz. 

(a) After 12 months' continuous service from 
first being the holder of the certificate an 
allowance of $6.40 per week, and/or 
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(b) After two years' continuous service from 
first being the holder of the certificate an 
allowance of $11.30 per week. 

Delete subclause (12) and insert the following in lieu 
thereof:— 

(12) A Motor Vehicle Driver employed within the 
Dampier Transport Section who is specifically 
appointed by the company to act as driving 
instructor from time to time in respect of the specific 
training of other employees of that section to 
achieve higher levels of licensed driving competence 
will be paid, in addition to the wage rate under 
Clause 32 of this award, an additional margin of 
$11.30 per week for the time so engaged. 

Delete subclause (13) (a) and insert the following in 
lieu thereof:— 

(13) (a) Tradespersons and their assistants 
employed on maintenance and repair works within 
"C" Power Station, Dampier, shall be paid, in 
addition to the wage rates set out in subclause (3), an 
allowance of $14.10 per week. 

Delete subclause (15) (a) and (b) and insert the 
following in lieu thereof:— 

(15) (a) Plant Controllers — "C" Station shall be 
paid an allowance of 65 cents per hour for the time 
that they are engaged in the operation of the TDC 
2000. Penalty payments paid pursuant to this award 
apply to this allowance. 

(b) Employees who act in the capacity of Plant 
Controllers — "C" Station and operate the TDC 
2000 in lieu of a Plant Controller — "C" Station, 
shall also be paid an allowance of 65 cents per hour 
for the time that they are engaged in such opera- 
tions. Penalty payments paid pursuant to this award 
apply to this allowance. 

Division 1 — Part 2: Railway Signals and 
Communications. 

Clause 4.—Meals: Delete subclause (2) (b) and insert 
the following in lieu thereof:— 

(2) (b) Where Electronics or Communication 
Technicians have supplied their own midshift meal 
on that day in anticipation of being at the home 
depot for the meal period will be compensated by 
the amount of $5.91 as an allowance for the meal 
supplied by that employee but not then required 
because of the circumstances set out by paragraph 
(a) of this subclause. 

Division 1 — Part 3: Rail Traffic Operations. 

Clause 6.—Shift Work: Delete subclause (18) and 
insert the following in lieu thereof:— 

(18) A locomotive driver or observer who is 
rostered to book off at any away from home depot 
on a Sunday or a public holiday, and who is thereby 
not able to be at home for at least six hours between 
0600 and 2000 hours on the Sunday or public 
holiday, shall be paid an allowance of $10.64 in 
addition to the ordinary rate of wage for the shift 
from which the employee was then booked off. 

Clause 8.—Passenger and Work Crew Trains: Delete 
subclause (5) and insert the following in lieu thereof:— 

(5) The locomotive driver of any "passenger 
train" as provided herein will be paid an allowance 
of $9.46 per trip and the locomotive observer shall 
be similarly paid an allowance of $4.73 per trip. 

Clause 9.—Meal Allowances: Delete subclause (3) and 
insert the following in lieu thereof:— 

(3) Notwithstanding the provisions contained in 
this clause, when an employee cannot be supplied 
with the necessary crib(s) by the company the 
employee shall, for each such crib not supplied, be 
paid a meal allowance of $5.91. 

Clause 12.—Long Trains — Special Allowance: Delete 
subclause (1) (b) and insert the following in lieu 
thereof:— 

(1) (b) Trip Allowance: 
Crew 

Driver Observer 
$ $ 

120 or more ore cars and 
up to 220 ore cars 39.42 19.71 

Clause 14.—Special Provisions: Delete subclause (1) 
and insert the following in lieu thereof:— 

(1) Banker Engine Crews ex Paraburdoo: In lieu 
of any disability group payment, the crew of 
"banker engines" operating locomotives and 
assisting loaded ore trains to haul out of 
Paraburdoo shall each be paid a special rate 
allowance of $3.55 for any shift on a day when so 
employed. 

Delete subclause (3) and insert the following in lieu 
thereof:— 

(3) The locomotive crew responsible for ensuring 
trains are loaded to rail requirements at Tom Price 
shall, when so employed, be paid an allowance of 
$4.15 for each shift or part of a shift in addition to 
any other payment to be made on that day. 

Clause 15.—Transfers and Promotions Within Rail 
Traffic Operations: Delete subclause (4) (c) (i) and insert 
the following in lieu thereof:— 

(4) (c) (i) An allowance of $ 176 in the case of 
a married employee or $64.00 in the 
case of a single employee in con- 
sideration of and compensation for 
the general inconvenience and 
minor alterations to domestic 
fittings etc. 

Delete subclause (4) (d) (i) and (ii) and insert the 
following in lieu thereof:— 

(4) (d) (i) An additional allowance of up to 
$214 in the case of a married 
employee who, as a house tenant, 
has developed and maintained a 
garden and surrounds to a high 
standard during occupancy of that 
house. 

(ii) Where applicable, the allowance of 
up to $214 will include an amount 
of $48.00 for such an employee/ 
house tenant who has built a fence 
to company specifications during 
this tenancy of that house. 

Division 2 — Part 1. 
Clause 3.—District Allowance and Accommodation 

and Other Charges: Delete subclause (2) (a) and insert the 
following in lieu thereof:— 

(2) (a) Each employee employed by the company 
under this award shall be paid, in addition to any 
other entitlement, a District Allowance at the rate of 
$29.20 per week. 

Delete subclause (3) (a) and insert the following in lieu 
thereof:— 

(3) (a) Employees employed by the company as 
employees of married accommodation status and 
with whom the company has entered upon terms of 
housing tenancy arrangements arising from the 
employment of such an employee will be charged a 
weekly rental for the continuing occupancy of such 
company allocated housing as follows: 

First pay period on or after 
1 July 1986 $28.70 

Delete subclause (3) (b) (i) and (ii) and insert the 
following in lieu thereof:— 

(3) (b) Employees employed by the company as 
employees of single accommodation status and with 
whim the company has entered upon terms of 
occupancy in respect of its single status employees' 
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quarters and to whom the company offers the 
supply of three meals per day, seven days per week 
arising from the employment of such an employee 
will be charged as follows: 

(i) A weekly rental for occupancy of such 
quarters at the rate below for the standard 
quarters: 

First pay period on or 
after 1 July 1986 $14.20 
Self contained 
units $10.00perweekextra. 

(ii) A weekly charge in respect of provision of 
full messing, i.e. three meals per day over 
each of the seven days of the week at the 
rate of: 

First pay period on or 
after 1 July 1986 $30.20 

Delete subclause (4) (b) (iii) and insert the following in 
lieu thereof:— 

(4) (b) (iii) Units consumed per quarterly 
period in excess of the specified 
quota will be charged for by the 
company at whatever is the prevail- 
ing rate otherwise determined and 
charged by the State Energy 
Commission from time to time to 
its domestic consumers. 
(Note: The State Energy Commis- 
sion level of unit charge as at 18 
June 1986 was 9.91 cents.) 

Clause 5.—Service Payments: Delete subclause (2), 
and insert the following in lieu thereof:— 

Married employees who wish to transport their 
own personal effects will receive $591 and single 
workers $238. 

The provisions of this paragraph do not apply in 
cases where the new employer accepts this 
responsibility. 

Clause 10.—Travelling on Engagement: Delete 
subclause (7) (d) (i) and (ii) and insert the following in 
lieu thereof:— 

(7) (d) (i) An employee employed after the 
registration of this award and to 
whom the assistance specified by 
this subclause is provided shall, 
subject to the completion of two 
years' continuous service with the 
company, be then entitled to the 
refund of $118 of the amount of 
additional assistance given to the 
employee. 

(ii) Further, an employee who 
completes an additional 12 months 
of continuous service shall then be 
entitled to a further refund of $118 
of the additional assistance first 
given to the employee under this 
subclause. 

(2) Zero-three months' continuous 
service — 
After three months' continuous 
service 23.80 
After six months' continuous service 28.30 
After 12 months' continuous service 41.40 
After 18 months' continuous service 46.20 
After two years' continuous service 58.00 
After three years' continuous service 61.50 
After four years' continuous service 67.40 
After five years' continuous service 73.50 
After six years' continuous service 76.90 
After seven years' continuous service 80.40 

Clause 7.—Disability Allowances: Delete subclause (3) 
(a) and insert the following in lieu thereof:— 

(3) Disability allowance groupings shall be: 
(a) Cents per hour 

Group 1 58 
Group 2 48 
Group 3 35 
Group 4 33 
Group 5 18 

Delete subclause (7) and insert the following in lieu 
thereof:— 

(7) Employees who are required to work on the 
dropping of ceilings containing loose fibreglass 
insulation shall be paid an additional allowance of 
$4.25 per day for time so engaged. 

Clause 8.—Tool Allowances: Delete subclause (2) and 
insert the following in lieu thereof:— 

(2) The tool allowance of $8.30 per week shall be 
payable to Mechanical, Electrical and Building 
Tradespersons employed under this award and shall 
also apply to Linesmen other than a "B" Class 
Linesman. 

Clause 9.—Redundancy: Delete subclause (10) (j), and 
insert the following in lieu thereof:— 

(10) (j) The company will arrange for the trans- 
portation of employees' personal effects including 
tools, but excluding boats, vehicles, caravans, 
sheds, garages and the like, to the location 
applicable in subclause (10) (h). 

JOHN LYSAGHT (AUSTRALIA) LTD. 
Award No. 27 of 1967. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 112 of 1985. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and John 
Lysaght (Australia) Ltd, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr L. Girdlestone on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the John Lysaght (Australia) Ltd Award 
No. 27 of 1967 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 9th day of 
November 1986. 

Dated at Perth this 27th day of October 1986. 

(Sgd.) G.G. HALLIWELL, 
fL. S. 1 Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu: 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
6. Preference to Unionists. 
7. Contract of Service. 
8. Higher Duties. 
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9. Under-Rate Workers. 
10. Hours. 
11. Overtime. 
12. Shift Work. 
13. Time and Wages Record. 
14. Special Rates and Provisions. 
15. Holidays and Annual Leave. 
16. Absence Through Sickness. 
17. Long Service Leave. 
18. Representative Interviewing Workers. 
19. Posting of Award and Union Notices. 
20. Board of Reference. 
21. Wages. 
22. Bereavement Leave. 
23. Payment of Wages. 
24. Maternity Leave. 
25. Introduction of Change. 
25A. Redundancy. 
26. Junior Employees — Special Orders. 

First Schedule — 38-Hour Week Provisions. 

2. Clause 7.—Contract of Service: Delete this clause 
and insert in lieu:— 

7.—Contract of Service. 
(1) (a) A contract of service may be terminated in 

accordance with the provisions of this clause and 
not otherwise, but this subclause does not operate so 
as to prevent any party to a contract from giving a 
greater period of notice than is hereinafter pre- 
scribed, nor to affect the employer's right to dismiss 
a worker without notice for conduct that justifies 
instant dismissal, including malingering, 
inefficiency or neglect of duty, and a worker so 
dismissed shall be paid for the time worked up to the 
time of dismissal only. 

(b) Subject to the provisions of this clause, a 
party to a contract of service may, on any day, give 
to the other party the appropriate period of notice 
of termination of the contract prescribed in 
subclause (2) of this clause and the contract 
terminates when that period expires. 

(2) Notice of Termination by Employer: 
(a) In order to terminate the employment of a 

worker (other than a casual worker) the 
employer shall give the worker the 
following notice:— 

Period of Continuous Period of 
Service Notice 

During the first month One day 
More than one month but less 
than one year One week 
One year but less than three 
years Two weeks 
Three years but less than five 
years Three weeks 
Five years and over Four weeks 

(b) A worker who at the time of being given 
notice is over 45 years of age and who at 
the date of termination has completed two 
years' continuous service with the 
employer, shall be entitled to one week's 
notice in addition to the notice prescribed 
in paragraph (a) of this subclause. 

(c) Payment in lieu of the notice prescribed in 
paragraphs (a) and (b) of this subclause 
shall be made if the appropriate notice 
period is not given. Provided that employ- 
ment may be terminated by part of the 
period of notice specified and part 
payment in lieu thereof. 

(d) In calculating any payment in lieu of 
notice, the employer shall pay the worker 
the ordinary wages for the period of notice 
had the employment not been terminated. 

(e) The period of notice in this subclause shall 
not apply in the case of casual workers, 
apprentices or workers engaged for a 
specific period of time or for a specific task 
or tasks. 

(f) (i) For the purpose of this clause 
continuity of service shall not be 
broken on account of — 

(aa) any interruption or termina- 
tion of the employment by 
the employer if such inter- 
ruption or termination has 
been made merely with the 
intention of avoiding 
obligations hereunder in 
respect of leave or absence; 

(bb)any absence from work on 
account of personal sickness 
or accident for which a 
worker is entitled to claim 
sick pay as prescribed by 
this award or on account of 
leave lawfully granted by the 
employer; or 

(cc) any absence with reasonable 
cause, proof whereof shall 
be upon the worker; 

Provided that in the calculation of 
continuous service under this 
subclause any time in respect of 
which a worker is absent from 
work, except time for which a 
worker is entitled to claim annual 
leave, sick pay, long service leave 
and public holidays as prescribed 
by this award, shall not count as 
time worked. 

(ii) Service by the worker with a 
business which has been transmit- 
ted from one employer to another 
and the worker's service has been 
deemed continuous in accordance 
with subclause (3) of Clause 2 of the 
Long Service Leave Provisions 
published in Volume 66 of the 
Western Australian Industrial 
Gazette at pages one to four shall 
also contribute continuous service 
for the purpose of this clause. 

(3) Notice of Termination by Worker: 
(a) The notice of termination required to be 

given by a worker shall be the same as that 
required of the employer, save and except 
that there shall be no additional notice 
based on the age of the worker concerned. 

(b) If a worker fails to give the required notice 
or having given, or been given, such notice 
leaves before the notice expires, the 
worker forfeits the entitlement to any 
money owing to the worker under this 
award except to the extent that those 
moneys exceed the ordinary wages for the 
required period of notice. 

(4) Time Off During Notice Period: Where an 
employer has given notice of termination to a 
worker who has completed on month's continuous 
service, that worker shall, for the purpose of seeking 
other employment, be entitled to be absent from 
work up to a maximum of eight ordinary hours 
without deduction of pay. The time off shall be 
taken at times that are convenient to the worker 
after consultation with the employer. 

Provided that this subclause shall not apply to a 
casual worker. 

(5) Statement of Employment: The employer 
shall, upon receipt of a request from a worker whose 
employment has been terminated, provide to the 
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worker a written statement specifying the period of 
employment and the classification or the type of 
work performed by the worker. 

(6) Notification on Engagement: On the first day 
of engagement a worker shall be notified by his 
employer, or by the employer's representative, 
whether the duration of his employment is expected 
to exceed one month and, if he is hired as a casual 
worker, he shall be advised accordingly. 

(7) Casual Workers: 
(a) (i) The period of notice of termination 

in the case of a casual worker shall 
be one hour. 

(ii) If the required notice of termina- 
tion is not given, one hour's wages 
shall be paid by the employer of 
forfeited by the worker. 

(b) A worker shall, for the purpose of this 
award, be deemed to be a casual worker — 

(i) if the expected duration of the 
employment is less than one 
month; or 

(ii) if the notification referred to in 
subclause (6) of this clause is not 
given and the worker is dismissed 
through no fault of his own within 
one month of commencing employ- 

(8) Absence From Duty: The employer shall be 
under no obligation to pay for any day not worked 
upon which the worker is required to present himself 
for duty, except when such absence is due to illness 
and comes within the provisions of Clause 16.— 
Absence Through Sickness or Clause 10.—Absence 
Through Sickness (First Schedule) of this award, or 
such absence is on account of holidays to which the 
worker is entitled under the provisions of this 
award. 

(9) Standing Down of Workers: 
(a) The employer is entitled to deduct 

payment for any day upon which a worker 
(including an apprentice) cannot be 
usefully employed because of industrial 
action by the union party to this award, or 
by any other association or union. 

(b) The provisions of paragraph (a) of this 
subclause also apply where the worker 
cannot be usefully employed through any 
cause which the employer could not 
reasonably have prevented but only if, and 
to the extent that, the employer and the 
union concerned so agree or, in the event 
of disagreement, the Board of Reference 
so determines. 

(c) Where the stoppage of work has resulted 
from a breakdown of the employer's 
machinery the Board of Reference, in 
determining a dispute under paragraph (b) 
of this subclause, shall have regard for the 
duration of the stoppage and the 
endeavours made by the employer to 
repair the breakdown. 

3. Clause 25.—No Extra Claims: Delete this clause 
and insert in lieu:— 

25.—Introduction of Change. 
(1) Employer's Duty to Notify: 

(a) Where the employer has made a definite 
decision to introduce major changes in 
production, programme, organisation, 
structure or technology that are likely to 
have "significant effects" on workers, the 
employer shall notify the workers who 
may be affected by the proposed changes, 
and their union. 

(b) "Significant effects" include termination 
of employment, major changes in the com- 
position, operation or size of the 
employer's workforce or in the skills 
required; the elimination or diminution of 
job opportunities, promotion oppor- 
tunities or job tenure; the alteration of 
hours of work; the need for re-training or 
transfer of workers to other work or 
locations and the re-structuring of jobs. 
Provided that where the award makes 
provision for alteration of any of the 
matters referred to herein, an alteration 
shall be deemed not to have "significant 
effects". 

(2) Employer's Duty to Discuss Change: 
(a) The employer shall discuss with the 

workers affected and their union, the 
introduction of the changes referred to in 
subclause (1) of this clause, among other 
things, the effects the changes are likely to 
have on workers, measures to avoid or 
minimise the adverse effects of such 
changes on workers and shall give prompt 
consideration to matters raised by the 
workers and/or their union in relation to 
the changes. 

(b) The discussion shall commence as early as 
practicable after a definite decision has 
been made by the employer to make the 
changes referred to in subclause (1) of this 
clause. 

(c) For the purpose of such discussion, the 
employer shall provide in writing to the 
workers concerned and their union, all 
relevant information about the changes, 
including the nature of the changes 
proposed; the expected effects of the 
changes on workers and other matters 
likely to affect workers, provided that the 
employer shall not be required to disclose 
confidential information the disclosure of 
which would be inimical to the employer's 
interests. 

4. Add new Clause 25A.—Redundancy, as follows:— 
25 A.—Redundancy. 

(1) Discussions Before Termination: 
(a) Where the employer has made a definite 

decision that the employer no longer 
wishes the job the worker has been doing 
done by anyone and this is not due to the 
ordinary and customary turnover of 
labour and that decision may lead to 
termination of employment, the employer 
shall hold discussions with the workers 
directly affected and with their union. 

(b) The discussion shall take place as soon as is 
practicable after the employer has made a 
definite decision which will invoke the 
provisions of paragraph (a) of this 
subclause and shall cover, among other 
things, any reasons for the proposed 
terminations, measures to avoid or 
minimise the terminations and measures to 
minimise any adverse affect of any 
terminations on the workers concerned. 

(c) For the purpose of such discussion the 
employer shall provide in writing to the 
workers concerned and their union, all 
relevant information about the proposed 
terminations, including the reasons for the 
proposed terminations, the number and 
categories of workers likely to be affected, 
the number of workers normally employed 
and the period over which the terminations 
are likely to be carried out. Provided that 
any employer shall not be required to 
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disclose confidential information, the 
disclosure of which would be inimical to 
the employer's interests. 

(2) Transfer to Lower Paid Duties: Where a 
worker is transferred to lower paid duties for 
reasons set out in paragraph (a) of subclause (1) of 
this clause, the worker shall be entitled to the same 
period of notice of transfer as the worker would 
have been entitled to had the employment been 
terminated, and the employer may, at the 
employer's option, make payment in lieu thereof of 
an amount equal to the difference between the 
former ordinary weekly rate of wage and the new 
lower ordinary weekly rate of wage for the number 
of weeks of notice still owing. 

(3) Severance Pay: 
(a) In addition to the period of notice pre- 

scribed in paragraph (a) of subclause (2) in 
Clause 7.—Contract of Service of this 
award for ordinary termination, and 
subject to further order of the 
Commission, a worker whose employment 
is terminated for reasons set out in para- 
graph (a) of subclause (1) of this clause 
shall be entitled to the following amount 
of severance pay in respect of a continuous 
period of service. 
Period of Continuous Severance 

Service Pay 
Less than one year Nil 
One year but less than two 
years Four weeks 
Two years but less than three 
years Six weeks 
Three years but less than four 
years Seven weeks 
Four years and over Eight weeks 

"Week's pay" means the ordinary time 
rate of wage for the worker concerned. 
Provided that the severance payments 
shall not exceed the amount which the 
worker would have earned if employment 
with the employer had proceeded to the 
worker's normal retirement date. 

(b) For the purpose of this clause, continuity 
of service shall not be broken on account 
of — 

(i) any interruption or termination of 
the employment by the employer if 
such interruption or termination 
has been made merely with the 
intention of avoiding obligations 
hereunder in respect of leave of 
absence; 

(ii) any absence from work on account 
of personal sickness or accident for 
which a worker is entitled to claim 
sick pay as prescribed by this award 
or on account of leave lawfully 
granted by the employer; or 

(iii) any absence with reasonable cause, 
proof whereof shall be upon the 
worker; 

Provided that in the calculation of 
continuous service under this subclause 
any time in respect of which a worker is 
absent from work, except time for which a 
worker is entitled to claim annual leave, 
sick pay, long service leave and public 
holidays as prescribed by this award, shall 
not count as time worked. 

(c) Service by the worker with a business 
which has been transmitted from one 
employer to another and the worker's 
service has been deemed continuous in 
accordance with subclause (3) of Clause 2 

of the Long Service Leave Provisions 
published in Volume 66 of the Western 
Australian Industrial Gazette at pages one 
to four shall also constitute continuous 
service for the purpose of this clause. 

(4) Worker Leaving During Notice: A worker 
whose employment is to be terminated for reasons 
set out in paragraph (a) of subclause (1) of this 
clause may terminate employment during the period 
of notice and, if so, shall be entitled to the same 
benefits and payments under this clause had the 
worker remained with the employer until the expiry 
of such notice. Provided that in such circumstances 
the worker shall not be entitled to payment in lieu of 
notice. 

(5) Alternative Employment: The employer, in a 
particular redundancy case, may make application 
to the Commission to have the general severance pay 
prescription varied if the employer obtains 
acceptable alternative employment for a worker. 

(6) Time Off During Notice Period: 
(a) During the period of notice of termination 

of employment given by an employer, a 
worker whose employment is to be 
terminated for reasons set out in para- 
graph (a) of subclause (1) of this clause 
shall, for the purpose of seeking other 
employment, be entitled to be absent from 
work during each week of notice up to a 
maximum of eight ordinary hours without 
deduction of pay. 

(b) If the worker has been allowed paid leave 
for more than one day during the notice 
period for the purpose of seeking other 
employment, the worker shall, at the 
request of the employer, be required to 
produce proof of attendance at an inter- 
view or the worker shall not receive 
payment for the time absent. For this 
purpose a statutory declaration will be 
sufficient. 

(7) Notification to the Commonwealth Employ- 
ment Service: Where a decision has been made to 
terminate workers in the circumstances outlined in 
paragraph (a) of subclause (1) of this clause, the 
employer shall notify the Commonwealth Employ- 
ment Service thereof as soon as possible giving 
relevant information, including the number and 
categories of the workers likely to be affected and 
the period over which the terminations are intended 
to be carried out. 

(8) Superannuation Benefits: 
(a) Subject to further order of the Commis- 

sion, where a worker who is terminated 
receives a benefit from a superannuation 
scheme, the worker shall only receive, 
under subclause (3) of this clause, the 
difference between the severance pay 
specified in that subclause and the amount 
of the superannuation benefit the worker 
receives which is attributable to employer 
contributions only. 

(b) If the superannuation benefit is greater 
than the amount due under subclause (3) 
of this clause, then the worker shall not 
receive payment under that subclause. 

(9) Workers With Less Than One Year's Service: 
This clause shall not apply to workers with less than 
one year's continuous service and the general 
obligation on the employer should not be more than 
to give relevant workers an indication of the 
impending redundancy at the first reasonable 
opportunity and to take such steps as may be 
reasonable to facilitate the obtaining by the workers 
of suitable alternative employment. 
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(10) Workers Exempted: Subject to an order of 
the Commission, in a particular redundancy case, 
this clause shall not apply to employers who employ 
less than 15 workers. 

(12) Incapacity to Pay: The employer, in a 
particular redundancy case, may make application 
to the Commission to have the general severance pay 
prescription varied on the basis of the employer's 
incapacity to pay. 

(13) Dispute Settling Procedures: Any dispute 
under these provisions shall be referred to the 
Commission. 

JOURNALISTS 
(Suburban and Free Newspapers). 

Award No. A1 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 598 of 1986. 

Between Western Australian Journalists' Industrial 
Union of Workers, Applicant and Community 
Newspapers (1985) Ltd and Others, Respondents. 

Order. 
HAVING heard Ms A. Giles on behalf of the applicant 
and Mrs P.E. Bentley on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Journalists' (Suburban and Free News- 
papers)" Award No. A1 of 1981 as varied, be 
further varied in accordance with the following 
schedule and that such variation shall have effect on 
and from the 1st day of July 1986. 

Dated at Perth this 28th day of October 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Arrangement: After the numeral and 

words 7.—Rates of Wages insert the numeral, letter and 
words: 

7A.—Journalists Using Visual Display Terminals in 
Production. 

2. After Clause 7.—Rates of Wages, insert a new 
Clause 7A.—Journalists Using Visual Display Terminals 
in Production in the following terms: 

7A.—Journalists Using Visual Display Terminals 
in Production. 

(a) An employee required to use a visual display 
terminal in the creation or editing of editorial matter 
in production shall be paid an allowance at the rate 
of six per cent of the employee's base salary. 

(b) "Visual Display Terminal" shall include any 
portable visual display terminal. 

(c) This allowance shall not be part of an 
employee's salary for any purpose of this award. 

LIFT INDUSTRY 
(Electrical and Metal Trades). 

Award No. 9 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 682 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Otis Elevators Pty Limited and Others, 
Respondents. 

Order. 

HAVING heard Mr L. Benfell on behalf of the applicant 
and Mr S. Bibby on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Lift Industry (Electrical and Metal 
Trades) Award 1973 Award No. 9 of 1973 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 22nd day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1. Clause 12.—Overtime: Delete paragraph (h) of 
subclause (3) of this clause and insert in lieu: 

(h) Subject to the provisions of paragraph (j) of 
this subclause a worker required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $4.30 for a meal 
and if, owing to the amount of overtime worked, a 
second or subsequent meal is required he shall be 
supplied with each such meal by the employer or be 
paid $2.95 for each meal so required. 

2. Clause 16.—Special Rates and Provisions: Delete 
subclause (5) of this clause and insert in lieu: 

(5) An electrician — special class, an electrical 
fitter and/or armature winder or an electrical 
installer who holds and in the Course of his employ- 
ment may be required to use a current "A" grade or 
"B" grade licence issued pursuant to the relevant 
regulation in force on 28 February 1979 under the 
Electricity Act 1945 shall be paid an allowance of 
$11.70 per week. 

3. Clause 28.—Lift Industry Allowance: Delete 
subclause (1) of this clause and insert in lieu: 

(1) Tradesman and their assistants who perform 
work in connection with the installation, servicing, 
repairing and/or maintenance of lifts and escalators 
other than in the employer's workshops shall be 
paid an amount of $77.00 per week as a lift industry 
allowance in consideration of the peculiarities and 
disabilities associated with such work and in 
recognition of the fact that workers engaged in such 
work may be required to perform and/or assist to 
perform, as the case may be, any of such work. 

4. First Schedule — Wages: Delete paragraph (a) of 
subclause (1) and subclause (5) of this schedule and insert 
in lieu: 

(1) (a) The rate of wage payable to each worker 
covered by this award shall be as set out hereunder 
and shall comprise the rate of each classification and 
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in addition the special payment assigned to the class 
of work. 

Special 
Rate Payment 

Classification per week per week 
$ $ 

Electrical Fitter 277.40 20.10 
Electrical Installer 277.40 20.10 
Electrician — Special Class 299.(X) 20.10 
Fitter Erector 290.70 20.10 
Fitter 277.40 20.10 
Tradesman's Assistant 234.00 16.10 
Tool and Material Storeman 245.70 16.60 

(5) (a) Where an employer does not provide a 
tradesman or an apprentice with the tools ordinarily 
required by that tradesman or apprentice in the per- 
formance of his work as a tradesman or as an 
apprentice the employer shall pay a tool allowance 
of:— 

(i) $8.10 per week to such tradesman; or 
(ii) in the case of an apprentice a percentage of 

$8.10 being the percentage which appears 
against his year of apprenticeship in 
Clause 3 of this schedule, 

for the purpose of such tradesman or apprentice 
supplying and maintaining tools ordinarily required 
in the performance of his work as a tradesman or 
apprentice. 

(b) Any tool allowance paid pursuant of para- 
graph (a) of this clause shall be included in, and 
form part of, the ordinary weekly wage prescribed 
in this schedule. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary power tools, 
special purpose tools and precision measuring 
instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer if lost 
through his negligence. 

5. Third Schedule — 38-Hour Week Provisions: 
Clause 6.—Overtime: Delete paragraph (f) of subclause 
(3) of this clause and insert in lieu: 

(f) Subject to the provisions of paragraph (g) of 
this subclause, an employee required to work 
overtime for more than two hours shall be supplied 
with a meal by the employer or be paid $4.30 for a 
meal and, if owing to the amount of overtime 
worked, a second or subsequent meal is required he 
shall be supplied with each such meal by the 
employer or be paid $2.95 for each meal so required. 

MEAT INDUSTRY (State). 
Award No. R9 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 670 (2) of 1982. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Countryside Foods 
Pty Ltd, D'Orsogna Bros Pty Ltd and George 
Chapman Pty Ltd, Respondents. 

Interim Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr R.A. Heaperman on behalf of D'Orsogna 
Bros Pty Ltd and George Chapman Pty Ltd and Mr R.H. 
Gifford on behalf of Countryside Foods Pty Ltd, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That notwithstanding any provisions of the 
"Meat Industry (State)" Award No. R9 of 1979 as 
varied, to the contrary, the following provisions 
should apply to employees members of or eligible to 
be members of the applicant organisation and 
employed by D'Orsogna Bros Pty Ltd and George 
Chapman Pty Ltd subject to the provisions of the 
aforesaid award. 

1.—Title. 
This order shall be known as the Meat Industry 

(D'Orsogna Bros Pty Ltd and George Chapman Pty Ltd) 
38-Hour Week Order 1986. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Award Superseded. 
5. Hours. 
6. Overtime. 
7. Payment of Wages. 
8. Annual Leave. 
9. Shift Work. 
10. Friday Smokos. 
11. Breakdowns. 
12. No Further Claims. 
13. Divisor. 
14. Operative Date. 
15. Respondents. 

3.—Scope. 
This Order shall apply to employees members of or 

eligible to be members of the applicant organisation and 
employed by the respondents, except those employees 
who are "van driver salesmen on commission" or "tally 
employees". 

4.—Award Superseded. 
Subject to Clause 3.—Scope of this Order the "Meat 

Industry (State)" Award No. R9 of 1979 as varied 
governs the conditions of employment by the 
respondents save and except where the provisions of that 
Award are inconsistent with any term of this Order and 
in which case the terms of this Order shall prevail. 

5.—Hours. 
(1) The ordinary hours of work shall not exceed 38 

hours in any one week or eight hours per day on any one 
day Monday to Thursday both inclusive or six hours on 
any Friday. 

(2) The starting times for ordinary hours shall not be 
earlier than 6.00 a.m. and the finishing time shall not be 
later than 6.00 p.m. on any day Monday to Friday both 
inclusive. 

6.—Overtime. 
Any time outside the spread of hours or in excess of 

eight hours per day Monday to Thursday or in excess of 
six hours on a Friday shall be overtime and paid for at the 
rate of rate and one-half for the first two hours and 
double time thereafter. 

7.—Payment of Wages. 
(1) An employer may elect to pay his employees by 

means of credit transfer to a bank, building society or 
credit union account in the name of the employee. The 
day that the credit transfer is credited to the employee's 
account shall be deemed to be the date of payment. 

(2) The employer shall have the sole right to select the 
type of Institution and the specific Institution to which 
payment shall be made. 
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8.—Annual Leave. 
If after one month's continuous .service in any 

qualifying 12 monthly period an employee leaves his 
employment or his employment is terminated by the 
employer through no fault of the employee, the 
employee shall be paid 2.923 hours' pay at his ordinary 
rate of pay in respect of each completed week of 
continuous service after the date that this Order is 
operative and 3.08 hours' pay at his ordinary rate of pay 
in respect of each completed week of continuous service 
prior to the operation of this Order. 

9.—Shift Work. 
The ordinary hours of work for a shift employee shall 

be a 38 hours per week roster to be worked in four shifts 
of not more than eight hours per shift Monday to 
Thursday both inclusive and six hours on Friday. 
Provided that when a system of three consecutive shifts is 
being worked the ordinary hours of the last shift for the 
week may finish not later than 8.00 a.m. on a Saturday 
morning. 

10.—Friday Smokos. 
On Fridays each employee shall be allowed only one 

smoko in ordinary hours to be taken in the first half of 
the work period. 

11.—Breakdowns. 
If a breakdown or cessation of work occurs within 30 

minutes of a smoko or meal break the employees can be 
directed to take the smoko or meal break. 

12.—No Further Claims. 
The parties to this Order shall pursue no further claims 

with respect to shorter hours work for 12 months from 
the operative date of this Order. 

13.—Divisor. 
The divisor for the purposes of overtime, part-time 

and casual hourly rates shall remain at 40 hours for six 
months after the operative date of this Order after which 
it will automatically reduce to 38 hours. 

14.—Operative Date. 
This Order shall have effect on and from the 10th day 

of October 1986. 

15.—Respondents. 
D'Orsogna Bros Pty Ltd 
George Chapman Pty Ltd 

Dated at Perth this 10th day of October 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

MEAT INDUSTRY (State). 
Award No. 9 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 670 (1) of 1982. 

Between West Australian Branch Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Action Food Barns 
(WA) Pty Ltd and Others, Respondents. 

Interim Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr R.H. Gifford and Mr R.A. Heaperman on 
behalf of the respondents, the Commission, pursuant to 

the powers conferred on it under the Industrial Relations 
Act 1979, and by consent, hereby orders that — 

1.—Title. 
This Order shall be known as the Meat Industry 

Supermarkets (38-hour week) Order. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Award Superseded. 
5. Hours. 
6. Forms of Implementation. 
7. Overtime. 
8. Payment of Wages. 
9. Part-Time Employees. 
10. Annual Leave. 
11. Public Holiday. 
12. Shift Work. 
13. Saving. 
14. Operative Date. 

Scope. 
This Order shall apply to the Australasian Meat 

Industry Employee's Union, Industrial Union of 
Workers, Perth (hereinafter called the union) and 
employees members or eligible to be members of the 
Union, employed by employers operating supermarkets 
who are members of the Confederation of Western 
Australian Industry (Inc) and whose names appear in 
Schedule A attached hereto, except those employers who 
have been excluded by order of the Western Australian 
Industrial Relations Commission. 

4.—Award Superseded. 
The Meat Industry (State) Award 9/79 as amended 

governs the conditions of employment of employees in 
supermarkets save and except where the Award is 
inconsistent with any term of the Order then this Order 
shall prevail. 

5.—Hours. 
1. The ordinary hours of work shall be 38 hours per 

week to be worked pursuant to one of the options in 
Clause 6 and except in respect of paragraph (iii) of 
subclause 3 of this clause. 

2. (i) The starting times for ordinary hours shall not 
be earlier than 6.00 a.m. and the finishing time 
shall not be later than 5.30 p.m. on any day 
Monday to Friday inclusive and 6.00 a.m. and 
1.00 p.m. respectively on a Saturday or other 
day upon which the weekly half holiday is 
observed. 

(ii) All ordinary hours worked by employees on a 
Saturday or other day on which the weekly half 
holiday is observed shall be paid at the rate of 
time and one quarter. 

(iii) A full-time employee shall not be rostered to 
work ordinary hours on more than one 
Saturday (or in the case of Mandurah, one 
Wednesday) in any period of two consecutive 
weeks. 

3. (i) If an employer and employees agree pursuant 
to paragraph (i) (Option 1) of subclause 4 of 
Clause 6, the 38-hour week shall be worked 
subject to this Order as a 76 hour fortnight. 

(ii) If an employer and employees agree pursuant 
to paragraph (ii) (Option 2) of subclause 4 of 
Clause 6 then the 38-hour week shall be worked 
subject to this Order as a 152 hour, four weekly 
cycle. 

(iii) If the employer and employees agree pursuant 
to paragraph (iii) (Option 3) of subclause 4 of 
Clause 6, then the 38-hour week shall be 
worked subject to this Order as a 40 hour week. 
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6.—Forms of Implementation of 38-Hour Week. 
1. This clause shall only apply to full-time employees. 

The employer and employee at each work site shall agree 
on one of the forms of implementation of the 38-hour 
week in accordance with subclause 4 of this clause. 

2. Employees shall have been deemed to agree if the 
majority of employees at that particular work site agree. 

3. If the employer and employees cannot agree on the 
particular option then the matter may be referred to the 
Western Australian Industrial Relations Commission for 
resolution. 

4. (i) (Option 1) Rostered Day Off per fortnight. The 
employee shall be granted one rostered day off 
each fortnight on any day of the employers 
choosing, to coincide with the normal h alf day 
rostered off Monday to Friday that would have 
been taken prior to the implementation of this 
order. 

(ii) (Option 2) Rostered Day Off per Four Week 
Roster Cycle. 

(a) The employee shall be given one 
rostered day off in any four week roster 
cycle. 

(b) The employer and employees shall agree 
as to which day in any four week roster 
cycle is to be taken as a Rostered Day 
Off. 

(c) If agreement cannot be reached as to the 
Rostered Day Off the matter shall be 
referred to the Western Australian 
Industrial Relations Commission for 
resolution. 

(iii) (Option 3) 12 Rostered Days Off per annum. 
(a) The employee shall be given 12 rostered 

days off per annum to be taken in one 
continuous period or may be split into 
two periods by agreement between the 
employer and employee and the union. 

(b) Time off under this option shall accrue 
at 1.9 hours per completed week of 
service excluding annual leave. Any 
accrued time off not taken shall be paid 
out on termination. 

(c) Payment for each day Rostered Off 
subject to this paragraph shall be at 7.6 
hours ordinary pay per day rostered off. 

5. Employees with the approval of the employer may 
swap rostered days off with one another. 

7.—Overtime. 
An employee shall not be required to work on a day 

when such a day is a rostered day off for that employee 
unless such an employee elects to work and where such 
an employee elects to work, all time worked shall be paid 
at time and one half for the first two hours and double 
time thereafter with a minimum payment as for three 
hours worked. 

8.—Payment of Wages. 
1. The employer may elect to pay employees by means 

of credit transfer to a bank, building society or credit 
union account in the name of the employee. The day that 
the credit transfer is credited to the employees account 
shall be deemed to be the date of payment. 

2. The employer may elect to pay employees 
fortnightly. 

3. No employer shall change its method of payment to 
employees without first giving them at least four weeks 
notice in writing. 

4. Subject to subclause 6 of this clause no employer 
shall change its method of payment to employees unless 
the majority of employees consent provided where the 
majority of employees do not consent the employer may 
refer the matter to the Western Australian Industrial 
Relations Commission for resolution. 

5. No employee shall be required to accept a change in 
method of payment if such change causes hardship. Any 
dispute concerning hardship shall be referred to a Board 
of Reference for determination. 

6. The method of introducing fortnightly pay shall be 
in accordance with an agreement negotiated between the 
employer, and employees that minimises any 
inconvenience to the employee. 

7. For the purpose of effecting the rostering off of 
workers as provided by this Order such wages may be 
either for the actual hours worked each week; or an 
amount being the calculated weekly average of the wages 
accruing over the two or four or, as the case may be, 
consecutive weekly periods. 

9.—Part-Time Employees. 
1. If at any particular worksite, the employer and 

employees have agreed to implement the 38-hour week 
by way of paragraph (i) (Option 1) of subclause 4 of 
Clause 6 then subclause 2 of this clause applies. 

2. Subject to 1 above, on the day that a full-time 
employee has a Rostered Day Off the employer may 
employ one part-time employee for a minimum of four 
continuous hours for every full-time employee who has a 
rostered day off on that day; provided that part-time 
employees employed by the employer prior to the imple- 
mentation of the order are offered the right of first 
refusal to take up any additional part-time work created 
by a full-time employee having a rostered day off on that 
particular day. 

10.—Annual Leave. 
If after one month's continuous service in any 

qualifying 12 monthly period a worker leaves his employ- 
ment or his employment is terminated by the employer 
through no fault of the worker, the worker shall be paid 
2.923 hours pay at his ordinary rate of pay in respect of 
each completed week of continuous service after the date 
that this Order is operative and 3.08 hours pay at his 
ordinary rate of pay in respect of each completed week of 
continuous service prior to the operation of this order. 

11.—Public Holidays. 
1. If a public holiday falls on a Rostered Day Off due 

to an employee under this Order such an employee shall 
be compensated in one of the following methods by 
agreement between the employer and employee. 

(i) Payment of an additional 7.6 hours' pay or — 
(ii) An additional Rostered Day Off shall be 

allowed to be taken without loss of wages 
within 28 days or — 

(iii) An additional Rostered Day Off without loss of 
wages shall be granted and taken with annual 
leave. 

2. If a public holiday falls on a Monday and an 
employee is Rostered Off on the following Tuesday, the 
employer may require the employee to substitute that 
Tuesday Rostered Day Off with another day within the 
next fortnight. 

12.—Shift Work. 
The ordinary hours of work for a shift worker shall be 

152 hours' per four week roster cycle to be worked at no 
more than 40 ordinary hours per week in five shifts of no 
more than eight hours per shift Monday to Friday both 
inclusive. Provided that when a system of three 
consecutive shifts is being worked the ordinary hours of 
the last shift for the week may finish not later than 8.00 
a.m. on a Saturday morning. 

13.—Saving. 
1. If employers, and employees cannot agree on the 

form of implementation before this Order is operative, 
Rostered Days Off shall accrue at the rate of 1.9 hours 
per completed week of service after the first pay period 
commencing on or after 1 September 1986. 
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2. Such accrued Rostered Days Off shall be taken by 
agreement between the employer and employee in one of 
the following ways — 

(a) Paid as additional wages or — 
(b) Taken as time off. 

14.—Operative Date. 
This Order shah apply from the first pay period 

commencing on or after 1 September 1986. 

15.—Schedule A. 
Carlisle Cheap Foods 
Cnr Orrong Road and Arthur Street, Carlisle WA 6101. 
Charlie Carter Pty Ltd 
274 Aberdeen Street, West Perth WA 6005. 
Cheap Foods Morley 
Morley Markets, 238 Walter Road, Morley WA 6062. 
Coles Myer Ltd 
Cnr Bannister and Nicholson Roads, Canning Vale WA 
6155. 
Foodland Associated Ltd 
18 Miles Road, Kewdale WA 6105. 
Myaree Meat Supply 
446 Marmion Street, Myaree WA 6154. 
Stammers Supermarkets 
265 Canning Highway, Palmyra WA 6157. 
Supa Valu 
Carnarvon WA 6701. 
Top-Ways Meats 
169 Onslow Road, Shenton Park WA 6008. 
Woolworths (WA) Ltd 
170 Murray Street, Perth WA 6000. 

Dated at Perth this 22nd day of October 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Award Superseded. 
5. Hours. 
6. Overtime. 
7. Payment of Wages. 
8. Annual Leave. 
9. Shift Work. 
10. Friday Smokos. 
11. Breakdowns. 
12. No Further Claims. 
13. Divisor. 
14. Operative Date. 

3.—Scope. 
This Order shall apply to employees members of or 

eligible to be members of the applicant organisation and 
employed by Derby Industries Pty Ltd trading as "Globe 
Meats" at their operations in Bellevue. 

4.—Award Superseded. 
Subject to Clause 3.—Scope of this Order the "Meat 

Industry (State)" Award No. 9 of 1979 as varied governs 
the conditions of employees employed by the respondent 
save and except where the provisions of that Award are 
inconsistent with any term of this Order and in which 
case the terms of this Order shall prevail, 
shall prevail. 

5.—Hours. 
(1) The ordinary hours of work shall not exceed 38 

hours in any one week or eight hours per day on any one 
day Monday to Thursday both inclusive or six hours on 
any Friday. 

(2) The starting time for ordinary hours shall not be 
earlier than 6.00 a.m. and the finishing time shall not be 
later than 6.00 p.m. on any day Monday to Friday both 
inclusive. 

6.—Overtime. 
Any time outside the spread of hours or in excess of 

eight hours per day Monday to Thursday or in excess of 
six hours on a Friday shall be overtime and paid at the 
rate of rate and one-half for the first two hours and 
double rate thereafter. 

MEAT INDUSTRY (State). 
Award No. 9 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 670 (3) of 1982. 

Between West Australian Branch Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Derby Industries 
Pty Ltd trading as "Globe Meats", Respondent. 

Interim Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr R.A. Heaperman on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, and by consent, hereby orders — 

That notwithstanding any provisions of the 
"Meat Industry (State)" Award No. R9 of 1979 as 
varied, to the contrary, the following provisions 
shall apply to employees members of or eligible to be 
members of the applicant organisation and 
employed by Derby Industries Pty Ltd trading as 
Globe Meats subject to the provisions of the 
aforesaid award. 

This Order shall be known as the "Meat Industry 
Globe Meats (38-hour week) Order" 1986. 

7.—Payment of Wages. 
(1) The employer may elect to pay employees by means 

of credit transfer to a bank, building society or credit 
union account in the name of the employee. The day that 
the credit transfer is credited to the employees account 
shall be deemed to be the date of payment. 

(2) The employer shall have the sole right to select the 
type of Institution and the specific Institution to which 
payment shall be made. 

8.—Annual Leave. 
If after one month's continuous service in any 

qualifying 12 monthly period an employee leave his 
employment or his employment is terminated by the 
employer through no fault of the employee, the 
employee shall be paid 2.923 hours pay at his ordinary 
rate of pay in respect of each completed week of 
continuous service after the date that this Order is 
operative and 3.08 hours pay at his ordinary rate of pay 
in respect of each completed week of continuous service 
prior to the operation of this Order. 

9.—Shift Work. 
The ordinary hours of work for a shift employee shall 

be 38 hours per week roster to be worked in four shifts of 
no more than eight hours per shift Monday to Thursday 
both inclusive and six hours on Friday. Provided that 
when a system of three consecutive shifts is being worked 
the ordinary hours of the last shift for the week may 
finish not later than 8.00 a.m. on a Saturday morning. 
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10.—Friday Smokos. 
On Fridays each employee shall be allowed only one 

smoko in ordinary hours to be taken in the first half of 
the work period. 

11.—Breakdowns. 
If a breakdown or cessation of work occurs within 30 

minutes of a smoko or meal break the employees can be 
directed to take the smoko or meal break. 

12.—No Further Claims. 
The parties to this Order shall pursue no further claims 

with respect to shorter hours for 12 months from the 
operative date of this Order. 

13.—Divisor. 
The divisor for the purposes of overtime, part-time 

and casual hourly rates shall remain at 40 hours for six 
months after the operative date of this Order when it will 
automatically reduce to 38 hours. 

14.—Operative Date. 
This Order shall apply on and from the 17th day of 

October 1986. 

Dated at Perth this 17th day of October 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

MEAT INDUSTRY (State). 
Award No. 9 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 670 (4) of 1982. 

Between West Australian Branch Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Watsons Foods 
(WA) Ltd, Respondent. 

Interim Order. 
HAVING heard Mr J. Gerritsen on behalf of the appli- 
cant and Mr R.A. Heaperman on behalf of Watson 
Foods (WA) Ltd, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That notwithstanding any provisions of the 
"Meat Industry (State)" Award No. R9 of 1979 as 
varied, to the contrary, the following provisions 
shall apply to employees members of or eligible to be 
members of the applicant organisation and 
employed by Watson Foods (WA) Ltd subject to the 
provisions of the aforesaid award. 

1.—Title. 
This Order shall be known as the "Meat Industry 

Watsons Foods (WA) ltd (38-Hour Week) Order" 1986. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Award Superseded. 
5. Hours. 
6. Overtime. 
7. Meal Break. 
8. Annual Leave. 
9. Shift Work. 
10. Friday Smokos. 
11. Breakdowns. 
12. No Further Claims. 
13. Divisor. 
14. Operative Date. 

50791—5 

3.—Scope. 
This Order shall apply to employees members of or 

eligible to be members of the applicant organisation and 
employed by Watsons Foods (WA) Ltd except those 
employees who are van driver salesmen on commission, 
tally workers or slaughter floor labourers. 

4.—Award Superseded. 
Subject to Clause 3.—Scope of this Order the "Meat 

Industry (State)" Award No. 9 of 1979 as varied governs 
the conditions of employees employed by the respondent 
save and except where the provisions of that Award are 
inconsistent with any term of this Order and in which 
case the terms of this Order shall prevail. 

5.—Hours. 
(1) The ordinary hours of work shall not exceed 38 

hours in any one week or eight hours per day on any one 
day Monday to Thursday both inclusive or six hours on 
any Friday. 

(2) The starting time for ordinary hours shall not be 
earlier than 6.00 a.m. and the finishing time shall not be 
later than 6.00 p.m. on any day Monday to Friday both 
inclusive. 

6.—Overtime. 
Any time outside the spread of hours or in excess of 

eight hours per day Monday to Thursday or in excess of 
six hours on a Friday shall be overtime and paid at the 
rate of rate and one-half for the first two hours and 
double rate thereafter. 

7.—Meal Break. 
No employee shall be required to work more than six 

■hours without a meal break. 

8.—Annual Leave. 
If after one month's continuous service in any 

qualifying 12 monthly period an employee leave his 
employment or his employment is terminated by the 
employer through no fault of the employee, the 
employee shall be paid 2.923 hours pay at his ordinary 
rate of pay in respect of each completed week of 
continuous service after the date that this Order is 
operative and 3.08 hours pay at his ordinary rate of pay 
in respect of each completed week of continuous service 
prior to the operation of this Order. 

9.—Shift Work. 
The ordinary hours of work for a shift employee shall 

be 38 hours per week roster to be worked in four shifts of 
no more than eight hours per shift Monday to Thursday 
both inclusive and six hours on Friday. Provided that 
when a system of three consecutive shifts is being worked 
the ordinary hours of the last shift for the week may 
finish not later than 8.00 a.m. on a Saturday morning. 

10.—Friday Smokos. 
On Fridays each employee shall be allowed only one 

smoko in ordinary hours to be taken in the first half of 
the work period. 

11.—Breakdowns. 
If a breakdown or cessation of work occurs within 30 

minutes of a smoko or meal break the employees can be 
directed to take the smoko or meal break. 

12.—No Further Claims. 
(1) Subject to subclause (2) of this clause, the parties 

to this Order shall pursue no further claims with respect 
to shorter hours for 12 months from the operative date of 
this Order. 

(2) The Company has liberty to apply to vary the 
period of notice for part-time employees. 
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13.—Divisor. 
The divisor for the purposes of overtime, part-time 

and casual hourly rates shall remain at 40 hours for six 
months after the operative date of this Order when it will 
automatically reduce to 38 hours. 

14.—Operative Date. 
This Order shall apply on and from the 20th day of 

October 1986. 

Dated at Perth this 17th day of October 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

MINERAL SANDS MINING AND 
PROCESSING INDUSTRY. 

Award No. 38 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 594 of 1986. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, 
Applicant and Associated Minerals Consolidated 
Ltd, Westralian Sands Ltd, F.K. Kanny and Sons, 
Respondents. 

Interim Order. 
HAVING heard Mr N. Cinquina on behalf of the appli- 
cant and Mr C. Jefferies on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Mineral Sands Mining and Processing 
Industry Award 1981 Award No. 38 of 1981 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 28th day of August 1986. 

Dated at Perth this 23rd day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 9.—Overtime: Delete the words "four 

dollars and twenty one cents" and "two dollars and 
ninety two cents" appearing in paragraph (c) of 
subclause (3) of this clause and insert in lieu the words 
"four dollars and thirty cents" and "two dollars and 
ninety nine cents" respectively. 

Delete the words $15.80 appearing in paragraph (f) of 
the subclause (3) and insert in lieu the words $18.80. 

2. Clause 19.—Travelling Allowance: Delete the 
amount of "$1.15" appearing in subclause (1) of this 
clause and insert in lieu the amount of $1.18. 

3. Clause 27.—Wages: Delete the amount of "$7.57" 
appearing in subclause (3) — Industry Allowance of this 
clause and insert in lieu the amount of "$7.74". 

4. Clause 31.—Clothing Allowance: 
(a) Delete the amount of "$1.35" appearing in 

paragraph (a) of subclause (1) of this clause and 
insert in lieu the amount of "$1.38". 

(b) Delete the amount of "$34.70" appearing in 
paragraph (b) of subclause (1) of this clause and 
insert in lieu the amount of "$35.50". 

66 W.A.I.G. 

5. Clause 32.—Service and Attendance Pay Scheme: 
Delete subclause (1) of this clause and insert in lieu: 

(1) All employees, including apprentices shall be 
paid a Service and Attendance allowance in 
conformity with the following scales. 

$ 
Upon completion of six months' 
continuous service 1.10 
Upon completion of 12 months' 
continuous service 7.00 
Upon completion of two years' 
continuous service 9.30 
Upon completion of three years' 
continuous service 11.80 
Upon completion of four years' 
continuous service 14.10 
Upon completion of five years' 
continuous service 17.60 

MOTEL, HOSTEL, SERVICE FLATS 
AND BOARDING HOUSE WORKERS. 

Award No. 29 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 757 of 1986. 

Between Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers, Applicant and Belmont 
Park Motel and Others, Respondents. 

Order. 
HAVING heard Mr E. Fry on behalf of the applicant 
and Mr K. Farrell on behalf of the respondents and by 
consent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That the Motel, Hostel, Service Flats and 
Boarding House Workers' Award No. 29 of 1974 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period on or after the 1st 
day of November 1986. 

Dated at Perth this 9th day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 21.—Wages: Delete subclause (1) from this 

clause and insert in lieu thereof the following:— 
(1) Classifications (total wage per week): 

$ 
(1) Chef 297.80 
(2) Qualified Cook 273.80 
(3) Cook Employed Alone 259.80 
(4) Breakfast and/or Other Cooks 256.70 
(5) Bar Attendant 259.30 
(6) Cellarman 266.80 
(7) Head Waiter/Waitress 273.80 
(8) Head Steward/Stewardess 273.80 
(9) Hostess .273.80 
(10) Waiter/Waitress 252.60 
(11) Steward/Stewardess   252.60 
(12) Housekeeper  280.90 
(13) Supervisor  280.90 
(14) Night Porter 249.80 
(15) Hall Porter 249.80 
(16) Lift Attendant 249.80 



66 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1683 

(17) Cashier  259.30 
(18) Snack Bar Attendant 252.60 
(19) Butcher 273.80 
(20) Kitchenhand 249.80 
(21) Commissionaire and/or Car Parking 

Attendant 249.80 
(22) Security Officer 273.80 
(23) Timekeeper 259.30 
(24) Storeman 256.70 
(25) Housemaid  249.80 
(26) Laundress 249.80 
(27) Cleaner 249.80 
(28) Maintenance Man 273.80 
(29) Gardener 249.80 
(30) Yardman 249.80 
(31) General Hand 249.80 

In addition to the wage rates prescribed in this 
subclause, a Waiter or Waitress who has completed 
an accepted course recognised by the Western 
Australian Tourism Industry Training Committee 
shall be paid an allowance of $5.00 per week. 

NURSES 
(Community and Occupational Health). 

Award No. 26 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 475 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
the Hon Minister for Health and Others, 
Respondents. 

Order. 
HAVING heard Miss H. Handmer on behalf of the 
Applicant and Mr J.F. Flood on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Nurses (Community and Occupational 
Health) Award No. 26 of 1984 be amended in 
accordance with the following Schedule with effect 
from the first pay period commencing on or after 
this day, save that in the case of Clause 7 (1) (b), 
those changes are to be effective no later than the 1st 
day of October last. 

MUSEUM ATTENDANTS. 
Award No. 34 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 279 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant/ and West Australian 
Museum, Respondent. 

Order. 
HAVING heard Mr C. Evans on behalf of the applicant 
and Mr B. Arlow on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 9 July 1986 have 
been complied with, and by consent, hereby orders — 

That the Museum Attendants' Award No. 34 of 
1980 be varied in accordance with the following 
Schedule with effect from the first pay period 
commencing on or after the 29th day of August 
1986. 

Dated at Perth this 22nd day of October 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
Clause 16.—Annual Leave: Insert new subclause (1) 

(a): 
(1) (a) Where an employee has worked less than 

the full-time hours per week, as specified in Clause 
8.—Hours of this Award, over the accrual period 
for annual leave, the hours for which payment is 
made shall be calculated on an average of the 
number of hours worked per week during such 
accrual period. 

Dated at Perth this 15th day of September 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 26.—Wages, add 
27. Leave to Attend Union Business. 
28. Deduction of Union Subscriptions. 
29. Trade Union Training Leave. 

2. Clause 5.—Definitions: 
A. Immediately before "Enrolled Nurse" add the 

following definition: 
"Accrued Day(s) Off" means the paid day(s) off 

accruing to an employee resulting from an entitle- 
ment to the 38-hour week as prescribed in Clause 
7.—Hours of Duty, Overtime and On Call of this 
Award. 

B. Immediately before "Senior Nurse" add the 
following definitions: 

"Remote Area Nurse" shall mean a nurse 
employed in a nursing outpost designated in 
subclause (8) of Clause 25.—Nursing Outpost — 
Availability Allowance of this Award, or in such 
other locations as may be agreed upon between the 
parties. 

"School Nurse" shall mean a nurse employed to 
work in a school or schools. 

3. Clause 7.—Hours of Duty, Overtime and On Call: 
Delete this clause and insert in lieu: 

7.—Hours of Duty, Overtime and On Call. 
(1) Employees in the following categories shall 

work ordinary hours as stipulated. 
(a) The ordinary hours of duty for a School 

Nurse shall be 38 per week, with the 
ordinary hours worked each day to be no 
more than seven hours 36 minutes between 
Monday to Friday inclusive. Any meal or 
tea break during which the School Nurse is 
required to be available to work or 
working shall be counted as time worked 
and included as part of the seven hours 36 
minutes day. 
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(b) The ordinary hours of duty for a Remote 
Area Nurse shall be an average of 38 per 
week with the hours actually worked being 
40 per week to be worked between 8.00 
а.m. and 6.00 p.m. Monday to Friday 
inclusive and no day shall exceed eight 
hours without payment of overtime. 
The ordinary hours shall be worked with 
two hours of each week's total accruing as 
an entitlement to a maximum of 12 
Accrued Days Off in each 12 month 
period. The accrued day off shall be taken 
as a minimum period of five consecutive 
days off in conjunction with annual leave 
or at a time mutually acceptable to the 
employer and employee. 

(c) The ordinary hours of duty for Nurse, 
other than those with hours of duty pre- 
scribed in paragraphs (a), (b) or (d) of this 
subclause, shall be an average of 38 per 
week with the hours actually worked being 
40 per week to be between 8.00 a.m. and 
б.00 p.m. Monday to Friday inclusive and 
no day shall exceed eight hours without 
payment of overtime. 
The ordinary hours shall be worked within 
a 20 day, four week cycle with 0.4 of an 
hour for each day worked accruing as an 
entitlement to take the 20th day in each 
cycle as an Accrued Day Off. 

(d) The ordinary hours of duty of an 
Occupational Health Nurse shall be an 
average of 38 per week which shall be 
worked on the same basis as the 38-hour 
week worked by the majority of employees 
at the work site where the Occupational 
Health Nurse is located, or by other 
arrangement as agreed between the nurse 
and the employer. 

(2) An employer and employee may by agreement 
substitute the Accrued Days Off which the employee 
is entitled to take for another day in which case the 
accrued day off shall become the ordinary working 
day. 

(3) Subject to the provisions of subclause (2) of 
Clause 8.—Relieving, work performed at the 
direction of the employer outside the spread of 
hours in subclause (1) hereof or in addition to the 
daily hours or on a Saturday or Sunday shall be paid 
or compensated for as hereunder:— 

(a) 1 '/z times the ordinary rate for the first two 
hours and double time thereafter on any 
day Monday to Friday inclusive; 

(b) double time on a Saturday or Sunday; 
(c) in lieu of making payment in accordance 

with paragraphs (a) and (b) and by agree- 
ment between the employer and the 
employee concerned, time off propor- 
tionate to the payment to which the 
employee is entitled may be taken at a time 
convenient to the employer, provided that 
such time off is in unbroken periods, 
according to each period of overtime 
worked. 

(4) Where climatic conditions or the hours of 
duty of any particular industry are such that it is 
desirable to work outside the spread of hours set out 
in subclause (1) hereof, an employee and the 
employer may agree to such variations of the spread 
of hours as is considered appropriate in which case 
overtime shall only be computed on the time worked 
in excess of the ordinary daily hours. 

(5) (a) For the purpose of this Award an 
employee is on call when she is directed by the 
employer to remain at such a place as will enable the 

employer to readily contact her during the hours 
when she is not otherwise on duty. In so determining 
the place at which the employee shall remain, the 
employer may require that place to be within a 
specified radius from her place of employment. 

(b) An employee shall be paid at 18.75 per cent of 
one thirty-eighth of the rate prescribed in the Nurses 
(Public Hospitals) Award No. 6 of 1968 for a 
registered general nurse in her third year for each 
hour or part thereof she is on call. Provided that 
payment in accordance with this paragraph shall not 
be made with respect to any period for which 
payment is made in accordance with the overtime 
provisions of this award when the employee is 
recalled to work. 

(c) If the usual means of contact between the 
employer and the employee on call is a telephone 
and if the employee pays or contributes towards the 
payment of the rental of such telephone the 
employer shall pay the employee an amount being a 
proportion of the telephone rental calculated on the 
basis that for each seven days on which an employee 
is required to be on call the employer shall pay the 
employee one fifty-second of the annual rental paid 
by the employee. 

(d) Notwithstanding the other provisions of this 
subclause where the employer and the Federation 
agree in writing, other arrangements may be made 
for compensation of on call work. 

(6) The provisions of subclauses (3) and (5) hereof 
shall not apply to employees subject to Clause 28.— 
Nursing Outpost — Availability Allowance. 

4. Clause 8.—Relieving: Add the following subclause: 
(3) Notwithstanding the provisions of this clause 

payment for higher duties shall not apply to an 
employee required to act in another position whilst 
the permanent employee is on a single Accrued Day 
Off as prescribed by subclause (1) (c) of Clause 
7.—Hours of Duty, Overtime and On Call of this 
award. 

5. Clause 9.—Annual Leave and Holidays: In 
subclause (1) add the following paragraph: 

(k) The first four weeks of annual leave pre- 
scribed in this clause shall not accrue time towards 
an Accrued Day Off as prescribed in subclause (1) of 
Clause 7.—Hours of Duty, Overtime and On Call of 
this Award. Accrual towards an Accrued Day Off 
shall continue during any other period of annual 
leave prescribed by this clause. 

6. Clause 11.—Sick Leave: Add the following 
subclauses: 

(8) An employee shall not be entitled to claim 
payment for non attendance on the ground of 
personal ill health or injury nor will the employee's 
sick leave entitlements be reduced if such personal ill 
health or injury occurs on a day when an employee is 
absent on an Accrued Day Off in accordance with 
the provisions of paragraphs (b), (c) or (d) of 
subclause (1) of Clause 7.—Hours of Duty, 
Overtime and On Call of this Award. 

(9) An employee whilst on paid sick leave shall 
continue to accrue an entitlement to an Accrued 
Day Off as prescribed in paragraphs (b), (c) or (d) of 
subclause (1) of Clause 7.—Hours of Duty, 
Overtime and On Call of this Award. 

(10) Any sick leave entitlements as at 1 January 
1985 accrued under the provisions of the Award No. 
25 of 1963 shall be adjusted in hours in the ratio of 
38 to 40. 

7. Clause 19.—Laundry and Uniforms: Delete this 
clause and insert in lieu: 

19.—Laundry and Uniforms. 
(1) The employer shall provide all uniforms which 

shall at all times remain the property of the 
employer. Provided that in lieu of providing 
uniforms and the employer may pay an allowance of 
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$1.90 per week, and the employee shall wear 
uniforms which conform to the uniform stipulated 
by the employer with respect to material, colour, 
pattern and conditions. Where the employer does 
not require the employee to wear a uniform no 
allowance shall be paid. 

(2) Each employee shall be entitled to all 
reasonable laundry work at the expense of the 
employer, but where the employer elects not to 
launder the uniforms the employee shall be paid an 
allowance of $1.06 per week. 

8. Clause 20.—Payment of Wages: Designate the 
existing subclause (1) and add the following subclause 
(2): 

(2) Payment of wages, by arrangement between 
an employer and an employee, shall be paid into the 
employee's bank account or other financial 
institution account. 

9. Add a new Clause 27.—Leave to Attend Union 
Business: 

27.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who as a Federation nominated repre- 

sentative of the employees is required to 
attend negotiations and/or conferences 
between the Federation and employer; 

(iii) who with prior agreement between the 
Federation and employer attends official 
Federation meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a Federation nominated repre- 
sentative of the employees is required to 
attend joint Federation/Management 
consultative committees or working 
parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved: 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid leave 
to attend union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

10. Add a new Clause 28.—Deduction of Union 
Subscriptions: 

28.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal union 

subscriptions as equal amounts each pay period. 
(2) Payrool Deduction Authority Forms shall be 

completed by employees. Where the employer 
requires a standard Procuration Form that form 
shall be used. 

(3) Where required by the employer or Federation 
the Federation Secretary or person acting in his/her 
stead, shall countersign all forms and forward them 
to the employer's paymaster. 

(4) (a) The employer shall commence deduction 
of subscriptions from the first full pay period 
following receipt of a completed Payroll Deduction 
Authority Form and continue deducting throughout 
the employee's period of employment, except as 
provided in subclause (5) hereof or until the 
Authority is cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority Form 
authorises the employer to deduct Union sub- 
scriptions in accordance with the rules of the 
Federation, the Federation shall notify the employer 
in writing of the level of union subscription to be 
deducted. The employer shall implement any 
change to union subscriptions no later than one 
month after being notified by the Union except 
where the Union nominates a later date. 

(5) (a) The collection of any nomination fee, 
arrears, levies or fines are not the responsibility of 
the employer. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or 
as a result of an employee not being entitled to 
wages sufficient to cover the subscription, it shall be 
the employee's responsibility to settle the out- 
standing amount with the Federation direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay 
on termination of service, other than normal 
deductions for the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, 
to the Federation to this Award at such intervals as 
are agreed between the employer and the 
Federation. 

11. Add a new Clause 29.—Trade Union Training 
Leave: 

29.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause:— 

(a) The employer shall grant paid leave of 
absence to employees who are nominated 
by the Federation to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 
excess of five days and up to 10 days may be granted 
in any one calendar year provided that the total 
leave being granted in that year and in the 
subsequent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowance, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38-hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 
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(4) Subject to subclause (3) hereof, shift workers 
attending a course shall be deemed to have worked 
the shifts they would have worked had leave not 
been taken to attend the course. 

(5) The granting of leave pursuant to the 
provisions of subclause (1) hereof is subject to the 
operation of the organisation not being unduly 
affected and to the convenience of the employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the Federation 
indicating that the employee has been nominated for 
the course. The application shall provide details as 
to the subject, commencement date, length of 
course, venue and the authority which is conducting 
the course. 

(7) A qualifying period of 12 months in 
Government employment shall be served before an 
employee is eligible to attend courses or seminars of 
more than one-half day duration. An employer 
may, where special circumstances exist, approve an 
application to attend a course or seminar where an 
employee has less than 12 months Government 
service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

NURSES (Public Hospitals). 
Award No. 6 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 823 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
the Honourable Minister for Health and Others, 
Respondents. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the appli- 
cant and Mr G.L. Burns on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Nurses (Public Hospitals)" Award No. 
6 of 1968 as varied, consolidated and varied be 
further varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the 29th day of April 1986. 

Dated at Perth this 3rd day of October 1986. 

(2) Insert after subclause (c) of this clause a new 
subclause (d) in the following terms: 

(d) A nurse in charge of a clinic for 
venereal diseases $7.70 

NURSES (Public Hospitals). 
Award No. 6 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 402 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
the Honourable Minister for Health and Others, 
Respondents. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the appli- 
cant and Ms M. Kuhne on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Nurses (Public Hospitals)" Award No. 
6 of 1968 as varied, consolidated and varied be 
further varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the 1st day of October 1986. 

Dated at Perth this 3rd day of October 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
(1) Clause 5.—Definitions: After the definition 

"Deputy" in this clause insert a new definition 
"Extended Care Nurse" in the following terms: 

"Extended Care Nurse" means a registered nurse 
appointed as such who is required to assist in the re- 
establishment of patients into their homes by assess- 
ment of their needs and implementation of 
restorative programmes as directed by the extended 
care services of the Health Department. 

(2) Clause 36.—Wages: Delete subclause 10A "Nurses 
in Charge — Bicton Annexe Fremantle Hospital" of this 
clause and insert in lieu: 

10A' 'Extended Care Nurse'' Per Week 
1st year $400.10 
2nd year $410.20 
3rd year $419.80 
4th year $430.90 
Thereafter $440.50 

(Sgd.) G.J. MARTIN, 
Commissioner. 

Schedule. 
Clause 33.—Special Allowances: 
(1) Redesignate subclause (d) of this clause as 

subclause (e). 
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NURSES (Public Hospitals). 
Award No. 6 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 274 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
Hon Minister for Health and Others, Respondents. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the appli- 
cant and Mr J. Flood on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Nurses (Public Hospitals) Award No. 6 
of 1968 be varied in accordance with the following 
schedule and that such variation shall have effect on 
and from the date hereof. 

Dated at Perth this 24th day of October 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 36.—Wages: Delete subclause (2) and insert in 

lieu the following: 
(2) A registered nurse undertaking post basic 

training in a course leading to registration or a 
certificate endorsed by the Nurses Board of Western 
Australia shall be paid at the rate prescribed in 
subclause (4) of this clause for the second year of 
experience or such higher rate commensurate with 
the pre-requisite experience for entry to a course. 
Provided that this subclause shall not operate so as 
to increase the rate of wage being paid to a nurse at 
the point of entry to a course. 

PHOTOGRAPHIC INDUSTRY. 
Award No. 9 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 351 of 1986. 

Between Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Illustrations Pty Ltd 
and Others, Respondents. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mr P.J. Cooke on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Photographic Industry" Award No. 
A9 of 1980 as varied, be further varied in accor- 
dance with the following schedule and that such 
variation shall have effect as from the beginning of 
the first pay period commencing on or after the 3rd 
day of October 1986. 

Dated at Perth this 3rd day of October 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the numerals and 

words 21. Car Allowance of this clause and insert in lieu 
the numerals and words 21. Vehicle Allowance. 

2. Clause 21.—Car Allowance: Delete this clause and 
insert in lieu: 

21.—Vehicle Allowance. 
(1) Where an employee is required during his 

normal working hours, by the employer, to work 
outside his usual place of employment, the employer 
shall pay the employee any reasonable travelling 
expenses incurred except where an allowance is paid 
in accordance with subclause (2) of this clause. 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedules set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rate prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for use of employee's own vehicle 
on employer's business: 

Schedule 1 — Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Distance Travelled Each Over 1600cc 1600cc 
Year on Employer's 2600cc -2600cc and 
Business Under 
Metropolitan Area: Cents Per Kilometre 

First 8 OCX) Kilometres 33.1 29.6 24.4 
Over 8 000 Kilometres 21.6 19.2 16.4 

South West Land Division: 
First 8 000 Kilometres 33.9 30.3 25.1 
Over 8 OCX) Kilometres 22.1 19.7 16.8 

North of 23.5 degrees 
South Latitude: 

First 8 000 Kilometres 37.5 33.2 27.9 
Over 8 000 Kilometres 24.1 21.4 18.4 

Rest of the State: 
First 8 000 Kilometres 34.8 31.2 25.8 
Over 8 000 Kilometres 22.7 20.3 17.2 

Schedule 2 — Motor Cycles. 
Cents Per Kilometre 

First 8 OCX) Kilometres 9.6 
Over 8 000 Kilometres 6.0 

Motor Vehicles with rotary engines are to be 
included in the 1600-2600cc category. 

POLICE. 
Award No. 2 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 694 of 1986. 

Between the Western Australian Police Union of 
Workers, Applicant and the Honourable Minister 
for Police, Respondent. 

Order. 
HAVING heard Miss H.R.R. Puriri on behalf of the 
applicant and Mr J. Miller on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
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Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Police Award 1965, No. 2 of 1966 be 
amended in accordance with the following schedule 
with effect on and from the 1st day of July 1986. 

Dated at Perth this 3rd day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 22.—Police Youth Clubs: Delete this clause 

and insert in lieu thereof: 
22.—Police Youth Clubs. 

(1) Members of the Police Force appointed to 
full-time youth activities with the Federation of 
Western Australian Police and Citizens' Youth Club 
(Inc) shall be granted an allowance of $355 per 
annum whilst so appointed. 

(2) Members of the Police Force appointed to 
perform duties involving not less than 50 per cent of 
their time on youth work shall be paid an allowance 
of $178 per annum whilst so appointed. 

(3) Farm Manager/Youth Co-ordinator, Camp 
Mornington, shall be granted an allowance of $355 
per annum, in addition to any other allowance he is 
otherwise entitled to under this Award. 

POLICE. 
Award No. 2 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 536 of 1986. 

Between Western Australian Police Union of Workers, 
Applicant and the Honourable Minister for Police, 
Respondent. 

Order. 
HAVING heard Miss H.R.R. Puriri on behalf of the 
Applicant and Mr J.D. Miller on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Police Award 1965, No. 2 of 1966 as 
amended and consolidated, be further amended in 
accordance with the following schedule with effect 
on and from the 1st day of September 1986. 

Dated at Perth this Nth day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

POLICE. 
Award No. 2 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 292 of 1986. 

Between Western Australian Police Union of Workers, 
Applicant and the Honourable Minister for Police, 
Respondent. 

Order. 
HAVING heard Miss H.R.R. Puriri on behalf of the 
Applicant and Mr J.D. Miller on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Police Award 1965, No. 2 of 1966 as 
amended and consolidated, be further amended in 
accordance with the following schedule with effect 
on and from the 1st day of July 1986. 

Dated at Perth this Nth day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Delete subclause (5) and insert in lieu 

thereof:— 
(5) Every member of the Force detailed to carry 

out duties in his civilian clothes for a period of five 
consecutive working days or more in any one 
calendar year shall be paid a clothing allowance at 
the rate of $390 per annum. 

Schedule. 
1. Clause 10.—Travelling Allowances: Delete the 

schedule and insert in lieu thereof:— 
Schedule. 

Travelling Allowances. 
Nature of Travel Rate Item 

$ 
Involving an absence from 
headquarters overnight 
(i) Locality South of 26 

degrees South Latitude 58.60 1 
(ii) Locality North of 26 

degrees South Latitude 
(including Shark Bay) 2 

Police Sub-Districts North of 26 
degrees South latitude plus 
Euca 
Broome 
Carnarvon 
Dampier 
Derby 
Eucla 
Exmouth 
Fitzroy Crossing 
Gascoyne Junction 
Goldsworthy 
Halls Creek 
Karratha 
Koolan Island 
Kununurra 
Marble Bar 
Newman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Roebourne 
Shark Bay 
Shay Gap 
South Hedland 
Tom Price 
Wickham 
Wittenoom 
Wyndham 

104.25 
71.95 

105.05 
79.35 
73.60 
92.35 
69.35 
66.35 

115.85 
71.85 

132.85 
79.35 

115.70 
90.35 

131.85 
62.35 
88.85 
81.35 

104.55 
115.85 
59.35 
86.35 

115.85 
115.85 
88.55 

101.85 
78.60 

100.85 
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Nature of Travel 

Not involving an absence from 
headquarters overnight 
Locality South of 26 degrees 
South Latitude: 
Breakfast 
Lunch 
Evening Meal 
Night Shift Supper 
Locality North of 26 degrees 
South Latitude plus Eucla: 
Breakfast 
Lunch 
Evening Meal 
Night Shift Supper 
Whilst staying at a Government 
Institution or travelling in a 
Ministerial railway coach: 
(i) Locality South of 26th 

South Latitude 
(ii) Locality North of 26th 

South Latitude 
Involving an overnight stay at a 
metropolitan hotel 
Involving the purchase of a 
meal within the metropolitan 
area: 
(i) per meal 

(ii) maximum reimbursement 
per pay period 

Interstate: 
Beyond the limits of the State 
but within the Commonwealth: 
Capital cities 

Other 

2. Clause 19.—Overtime: Delete 
insert in lieu thereof: 

(4) Records of overtime shall be kept at each 
station and shall be available for inspection by the 
employee and the Secretary or any other paid 
employee of the Union. 

An employee performing more than two hours 
overtime after 11.00 p.m. shall, if the overtime is 
continuous with his shift, be paid a meal allowance 
of $2.80 but only if he is not already in receipt of 
travelling allowance. 

PUBLIC SERVICE CAMPING ALLOWANCE. 
Agreement No. AG2 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 49 of 1986. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and Chairman, Public 
Service Board, Respondent. 

Order. 
HAVING heard Mr R. Manning on behalf of the 
applicant and Mr P. King on behalf of the respondent, 
the Commission, constituted by a Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 261 of 1986, dated 23 July 1986, have been complied 
with, and by consent, hereby orders — 

That the Public Service Camping Allowance 
Agreement 1985, be amended in accordance with 
the following schedule with effect on and from 1 
September 1986. 

Dated at Perth this 3rd day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Schedule A: Delete this schedule and insert in lieu 

thereof:— 
Schedule A. 

South of 26 degrees South Latitude 
Rate 

per day Item 
Permanent Camp — Cook 
provided by the Department $12.65 1 
Permanent Camp — No cook 
provided $16.90 2 
Other Camping — ■ Cook 
provided by the Department $21.10 3 
Other Camping — No cook 
provided $25.35 4 

2. Schedule B: Delete this schedule and insert in lieu 
thereof: 

Schedule B. 
North of 26 degrees South Latitude 

Rate 
per day Item 

Permanent Camp — Cook 
provided by the Department $19.15 1 
Permanent Camp — No cook 
provided $23.40 2 
Other Camping — Cook 
provided by the Department $27.60 3 
Other Camping — No cook 
provided $31.85 4 

PUBLIC SERVICE MISCELLANEOUS 
ALLOWANCES. 

Award No. 14 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 50 of 1986. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and Chairman, Public 
Service Board, Respondent. 

Order. 
HAVING heard Mr R. Manning on behalf of the appli- 
cant and Mr P. King on behalf of the respondent, the 
Commission, constituted by a Public Service Arbitrator, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
261 of 1986, dated 23 July 1986, have been complied 
with, and by consent, hereby orders — 

The the Public Service Miscellaneous Allowances 
Award 1982, No. 14 of 1982, be amended in 
accordance with the following schedule with effect 
on and from 1 September 1986. 

Dated at Perth this 3rd day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Rate Item 

4.00 
per day 

6.35 
per day 
69.55 

per day 

2.80 7 
per day 

14.00 8 
per day 

98.80 9 
per day 
58.60 10 

per day 
subclause (4) and 
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Schedule. 
Schedule A: Delete this schedule and insert in lieu 

thereof: 
Schedule A. 

Column A Column B Column C 
item Particulars Daily Rate Daily Rate Daily Rate 

Married Single 
Officers: Officer: 
Relieving Relieving 
Allowance Allowance 
for period for period 
in excess of in excess of 
42 days 42 days 
[subclause [subclause 
<9)(b)(ii)] (9Xb)(ii)] 
Transfer 
Allowance 
for period in 
excess of 
prescribed 
period 
[subclause 
(6)(b)] 

Allowance to meet incidental expenses 
1. WA — South of 26 degrees South 

S 
Latitude 4.00 

2. WA — North of 26 degrees South 
Latitude 6.35 

3. Interstate 6.35 
Accommodation involving an overnight stay in a hotel or motel. 

$ $ S 
WA — Metropolitan Hotel or 
Motel 69.55 34.80 23.20 
Locality South of 26 degrees 
South Latitude 58.60 29.30 19.55 
Locality North of 26 degrees 
South Latitude: 

Broome 104.25 52.15 34.75 
Carnarvon 71.95 36.00 24.00 
Dampier 105.05 52.55 35.00 
Derby 79.35 39.70 26.45 
Exmouth 92.35 46.20 30.80 
Fitzroy Crossing 69.35 34.70 23.15 
Gascoyne Junction 66.35 33.20 22.10 Halls Creek 71.85 35.95 23.95 Karratha 132.85 66.45 44.30 Kununurra 115.70 57.85 38.55 Marble Bar 90.35 45.20 30.10 Newman 131.85 65.95 43.95 Nullagine 62.35 31.20 20.80 Onslow 88.85 44.45 29.60 Pannawonica 81.35 40.70 27.10 Paraburdoo 104.55 52.30 34.85 Port Hedland 115.85 57.90 38.60 Roe bourne 59.35 29.70 19.80 Shark Bay 86.35 43.20 28.80 Tom Price 88.55 44.30 29.50 Wickham 101.85 50.90 33.95 Wittenoom 78.60 39.30 26.20 Wyndham 100.85 50.40 33.60 

Interstate — Capital City 98.80 49.40 32.90 
Interstate — Other than Capital 
City 58.60 29.30 19.55 

Accommodation involving an overnight stay at other than a hotel or motel. 
9. WA — South of 26 degrees South 

Latitude 29.85 
10. WA—North of 26 degrees South 

Latitude 42.90 
11. Interstate 42.90 
Travel not involving an overnight stay. 
12. WA — South of 26 degrees South 

Latitude: 
Breakfast 6.40 
Lunch 6.40 
Evening Meal 13.05 

13. WA — North of 26 degrees South 
Latitude: 

Breakfast 7.40 
Lunch 9.70 
Evening Meal 19.45 

Deduction for normal living expenses [subclause (6) (d)). 
14. Each Adult 11.55 
15. Each Child 2.00 
Midday Meal [subclause (5) 0))- 
16. Rate per meal 2.80 
17. Maximum reimbursement per day 

period 14.00 
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RADIO AND TELEVISION EMPLOYEES. 
Award No. 3 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 679 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Hills Industries and Others, Respondents. 

Order. 
HAVING heard Mr L. Benfell on behalf of the applicant 
and Mr S. Bibby on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Radio and Television Employees Award 
No. 3 of 1980 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 22nd day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 9.—Overtime: Delete subclause (9) of this 

clause and insert in lieu: 
(9) An employee required to work overtime for 

more than two hours without being notified on the 
previous day or earlier shall be supplied with a meal 
by the employer or be paid $4.30 for a meal and, if 
owing to the amount of overtime worked, a second 
or subsequent meal is required he shall be supplied 
with each such meal by the employer or be paid 
$2.95 for each such meal so required. 

No such payments need be made to employees 
living in the same locality as their workshops who 
can reasonably return home for such meals. 

If an employee in consequence of receiving such 
notification has provided himself with a meal or 
meals and is not required to work overtime or is 
required to work less overtime than notified, he 
shall be paid the amounts above prescribed in 
respect of the meals not then required. 

2. Clause 14.—Distant Work: Delete subclause (4) of 
this clause and insert in lieu: 

(4) Where an employee, supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $6.30 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates 
whether or not suitable transport is supplied by the 
employer. 

3. Clause 29.—Wages: Delete subclause (5) of this 
clause and insert in lieu: 

(5) (a) Where an employer does not provide a 
tradesman or an apprentice with the tools ordinarily 
required by that tradesman or apprentice in the per- 
formance of his work as a tradesman or as an 
apprentice the employer shall pay a tool allowance 
of:— 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

(i) $8.10 per week to such tradesman; or 
(ii) in the case of an apprentice a percentage of 

$8.10 being the percentage which appears 
against his year of apprenticeship in 
subclause (3) of this clause, 

for the purpose of such tradesman or apprentice 
supplying and maintaining tools ordinarily required 
in the performance of his work as a tradesman or 
apprentice. 
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(b) Any tool allowance paid pursuant to 
paragraph (a) of this subclause shall be included in, 
and form part of, the ordinary weekly wage pre- 
scribed in this clause. 

(c) An employer shall provide for the use of 
tradesmen or apprentices all necessary power tools, 
special purpose tools and precision measuring 
instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer if lost 
through his negligence. 

4. Second Schedule — 38-Hour Week Provisions: 
Clause 6.—Overtime (Second Schedule Employees): 
Delete paragraph (f) of subclause (3) of this clause and 
insert in lieu: 

(3) (f) Subject to the provisions of paragraph (g) 
of this subclause, an employee required to work 
overtime for more than two hours shall be supplied 
with a meal by the employer or be paid $4.30 for a 
meal and, if owing to the amount of overtime 
worked, a second or subsequent meal is required he 
shall be supplied with each such meal by the 
employer or be paid $2.95 for each meal so required. 

SADDLERS' AND LEATHERWORKERS'. 
Award No. 7 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 131 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Hugo Fischer Pty Ltd 
and Others, Respondents. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 9 July 1986 
have been complied with, and by consent, hereby 
orders — 

That the Saddlers' and Leatherworkers' Award 
No. 7 of 1962 be varied in accordance with the 
following Schedule with effect on and from the 1st 
day of December 1986. 

Dated at Perth this 27th day of October 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the numbers and 

title 14.—Payment for Sickness and insert the numbers 
and title 14.—Absence Through Sickness. 

Immediately after the numbers and title 33.— 
Maternity Leave add the numbers and title 34.—Pay- 
ment of Wages — 38-Hour Week. 

2. Clause 6.—Hours: Delete this clause and insert the 
following in lieu: 

6.—Hours. 
Section A — Hours: 

(1) (a) The provisions of this clause apply to all 
workers to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases, 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(c) The ordinary hours of work may be worked on 
any or all days of the week, Monday»to Friday, 
inclusive, and shall be worked between the hours of 
7.00 a.m. and 5.00 p.m. Provided that the spread of 
hours may be altered by agreement between the 
employer and the majority of workers in the plant or 
section or sections concerned. 

(d) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of workers in the plant or 
section or sections concerned. 

(e) The ordinary hours of work shall be con- 
secutive except for the meal interval as prescribed in 
subclause (f) hereof. 

(f) A meal break of a period agreed upon between 
the majority of the workers and the employer at 
each factory shall be allowed between the hours of 
11.00 a.m. and 2.00 p.m. on Monday to Friday 
inclusive. In default of such agreement the meal 
break shall be not more than one hour and not less 
than 30 minutes to be taken within the afore- 
mentioned period. 
Section B — Implementation of 38-Hour Week: 

(1) Except as provided in subclause (4) hereof, the 
method of implementation of the 38-hour week may 
be any one of the following: 

(a) by workers working less than eight 
ordinary hours each day; or 

(b) by workers working less than eight 
ordinary hours on one or more days each 
week; or 

(c) by fixing one day of ordinary working 
hours on which all workers will be off duty 
during a particular work cycle; or 

(d) by rostering workers off duty on various 
days of the week during a particular work 
cycle so that each worker has one day of 
ordinary hours off duty during that cycle. 

(e) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 15.— 
Holidays of this award. 

(2) In each plant, an assessment should be made 
as to which method of implementation best suits the 
business and the proposal shall be discussed with the 
workers concerned, the objective being to reach 
agreement on the method of implementation prior 
to 1 December 1986. 

(3) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the State Secretary of the Union (or 
Unions) concerned or his deputy, at which 
level a conference of the parties shall be 
convened without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Commission. 

(4) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of workers in the plant or establishment 
concerned. 
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(5) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his ordinary working hours, a 
worker in accordance with paragraphs (c) and (d) of 
subclause (1) hereof, is entitled to a day off duty 
during his work cycle, such worker shall be advised 
by the employer at least four weeks in advance of the 
day he is to take off duty. 

(6) (a) An employer, with the agreement of the 
majority of workers concerned, may substitute the 
day a worker is to take off in accordance with para- 
graphs (c) and (d) of subclause (1) hereof, for 
another day in the case of a breakdown in machinery 
or a failure or shortage of electric power or to meet 
the requirements of the business in the event of rush 
orders or some other emergency situation. 

(b) An employer and worker may by agreement 
substitute the day the worker is to take off for 
another day. 
Section C — Procedures for In-Plant Discussions: 

(1) Procedures shall be established for in-plant 
discussions, the objective being to agree on the 
method of implementing a 38-hour week in 
accordance with Section A — Hours and B — 
Implementation of 38-Hour Week of this clause and 
shall entail an objective review of current practices 
to establish where improvements can be made and 
implemented. 

(2) The procedures should allow for in-plant 
discussions to continue even though all matters may 
not be resolved by 1 December 1986. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and under- 
standings to all workers, including the overcoming 
of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in-plant. 

(5) In cases where agreement cannot be reached 
in-plant in the first instances or where problems 
arise after initial agreements or understandings have 
been achieved in-plant, a formal monitoring 
procedure shall apply. The basic steps in this 
procedure shall be as applies with respect to special, 
anomalous or extraordinary problems as prescribed 
in subclause (3) of Section B of this clause. 

3. Clause 7.—Overtime: Delete this clause and insert 
the following in lieu: 

7.—Overtime. 
(1) The provisions of this clause apply to all 

workers. 
(2) (a) An employer may require any worker to 

work reasonable overtime at overtime rates and such 
worker shall work overtime in accordance with such 
requirement. 

(b) No Union or Association party to this award, 
or worker or workers covered by this award, shall in 
any way, whether directly or indirectly, be a party to 
or concerned in any ban, limitation, or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(c) A worker who is recalled to work after his/her 
normal shift has been completed shall be paid for a 
minimum of three hours at overtime rates. 

(3) (a) Subject to the provisions of this subclause, 
all work done beyond the ordinary working hours 
on any day, Monday to Friday, inclusive shall be 
paid for at the rate of time and one half for the first 
two hours and double time thereafter. 

For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with Sections A — 
Hours, B — Implementation of 38-Hour Week and 
C — Procedures for In-Plant Discussions of Clause 
6.—Hours. 

(b) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and one half. 

(c) Work done on Saturdays prior to 12 noon 
shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter but 
this paragraph does not apply in a case to which 
paragraph (d) of subclause (1) of Section A — 
Hours of Clause 6.—Hours, applies. 

(d) In computing overtime each day shall stand 
alone. 

4. Clause 14.—Payment for Sickness: Delete this 
clause and insert the following in lieu: 

14.—Absence Through Sickness. 
(1) (a) A worker who is unable to attend or 

remain at his place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Worker who actually works 38 ordinary 
hours each week: A worker whose 
ordinary hours of work are arranged in 
accordance with paragraph (a) or (b) of 
subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 
6.—Hours so that he actually works 38 
ordinary hours each week shall be entitled 
to payment during such absence for the 
actual ordinary hours absent. 

(ii) Worker who works an average of 38 
ordinary hours each week: A worker 
whose ordinary hours of work are 
arranged in accordance with paragraph (c) 
or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 6.—Hours so that he works an 
average of 38 ordinary hours each week 
during a particular work cycle shall be 
entitled to pay during such absence 
calculated as follows: 
duration of absence x appropriate weekly rate 
ordinary hours normally 5 
worked that day 
A worker shall not be entitled to claim 
payment for personal ill health or injury 
nor will his sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he is to take off duty in 
accordance with paragraph (c) or (d) of 
subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 6.— 
Hours. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause a worker may adopt an alter- 
native method of payment of sick leave entitlements 
where the employer and the majority of his 
employees so agree. 

(c) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer a worker is absent on the ground of 
personal ill health or injury for a period longer than 
his entitlement to paid sick leave, payment may be 
adjusted at the end of that year of service, or at the, 
time the worker's services terminate, if before the 
end of that year of service, to the extent that the 
worker has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
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claimed by the worker if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that a worker shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the worker shall as soon as reasonably 
practicable advise the employer of his inability to 
attend for work, the nature of his illness or injury 
and the estimated duration of the absence. Provided 
that such advice, other than in extraordinary 
circumstances shall be given to the employer within 
24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a 
worker who fails to produce a certificate from a 
medical practitioner dated at the time of the absence 
or who fails to supply such other proof of the illness 
or injury as the employer may reasonably require 
provided that the worker shall not be required to 
produce a certificate from a medical practitioner 
with respect to absences of two days or less unless 
after two such absences in any year of service the 
employer requests in writing that the next and subse- 
quent absences in that year if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to a worker who 
suffers personal ill health or injury during the time 
when he is absent on annual leave and the worker 
may apply for and the employer shall grant paid sick 
leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the worker was confined to his place of residence or 
a hospital as a result of his personal ill health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a registered 
medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do 
not relieve the worker of the obligation to advise the 
employer in accordance with subclause (3) of this 
clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed theperiod of paid sick leave to 
which the worker was entitled at the time he pro- 
ceeded on annual leave and shall not be made with 
respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the worker or, failing agreement, 
shall be added to the worker's next period of annual 
leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 
15A.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 15A.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the worker's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 63 of the Western 
Australian Industrial Gazette at pages 1-4, the paid 
sick leave standing to the credit of the worker at the 
date of transmission from service with the trans- 
mitter shall stand to the credit of the worker at the 
commencement of service with the transmittee and 
may be claimed in accordance with the provisions of 
this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to workers who are entitled to 
payment under the Workers' Compensation Act nor 
to employees whose injury or illness is the result of 
the worker's own misconduct. 

(8) The provisions of this clause do not apply to 
casual workers. 

5. Clause 15A.—Annual Leave: Delete subclause (5) 
of this clause and insert the following in lieu: 

(5) If, after one month's continuous service in 
any qualifying 12 monthly period an employee 
lawfully leaves his/her employment or his/her 
employment is terminated by the employer through 
no fault of the employee, the employee shall — 

(a) if such termination occurs before 1 
December 1986 be paid 3.08 hours' pay at 
the rate of wage prescribed by subclause 
(1) of this clause, divided by 40, in respect 
of each completed week of continuous 
service; or 

(b) if termination occurs on or after 1 
December 1986 be paid 2.923 hours' pay at 
the rate of wage prescribed by subclause 
(1) of this clause, divided by 38, in respect 
of each completed week of continuous 
service. 

6. Clause 34.—Payment of Wages — 38-Hour Week: 
Immediately after Clause 33.—Payment of Wages of this 
award add the following new clause — 

34.—Payment of Wages — 38-Hour Week. 
(1) Each worker shall be paid the appropriate rate 

shown in Clause 9.—Wages of this award. Subject 
to subclause (2) of this clause payment shall be pro 
rata where less than the full week is worked. 

(2) From the date that a 38-hour week system is 
implemented by a worker wages shall be paid as 
follows: 

(a) Actual 38 ordinary hours: In the case of a 
worker whose ordinary hours of work are 
arranged in accordance with paragraph (a) 
or (b) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 6.—Hours so that he works 38 
ordinary hours each week, wages shall be 
paid weekly or fortnightly according to the 
actual ordinary hours worked each week 
or fortnight. 

(b) Average of 38 ordinary hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
a worker whose ordinary hours of work 
are arranged in accordance with para- 
graphs (c) or (d) of subclause (1) of Section 
B — Implementation of 38-Hour Week of 
Clause 6.—Hours so that he works an 
average of 38 ordinary hours each week 
during a particular work cycle, wages shall 
be paid weekly or fortnightly according to 
a weekly average of ordinary hours 
worked even though more or less than 38 
ordinary hours may be worked in any 
particular week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 6.—Hours in subclause (1) 
paragraphs (c) and (d) provides that in 
implementing a 38-hour week the ordinary 
hours of a worker may be arranged so that 
he is entitled to a day off, on a fixed day or 
rostered day basis, during each work cycle. 
It is in these circumstances that the 
averaging system would apply. 
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(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 9.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences From Duty. 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (c) 
or (d) of Section B — Implementation of 
38-Hour Week of Clause 6.—Hours and 
who is paid wages in accordance with 
paragraph (a) of subclause (2) hereof and 
is absent from duty (other than on annual 
leave, long service leave, holidays pre- 
scribed under this award, paid sick leave, 
workers' compensation or bereavement 
leave) shall, for each day he is so absent, 
lose average pay for that day calculated by 
dividing his average weekly wage rate by 
five. 
An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day he will not 
accrue a "credit" because he would not 
have worked ordinary hours that day in 
excess of seven hours 36 minutes for which 
he would otherwise have been paid. 
Consequently, during the week of the 
work cycle he is to work less than 38 
ordinary hours he will not be entitled to 
average pay for that week. In that week, 

the average pay will be reduced by the 
amount of the "credit" he does not accrue 
for each whole day during the work cycle 
he is absent. 
The amount by which an employee's 
average weekly pay will be reduced when 
he is absent from duty (other than on 
annual leave, long service leave, holidays 
prescribed under this award, paid sick 
leave, workers' compensation or 
bereavement leave) is to be calculated as 
follows: 
Total of "credits" not 
accrued during cycle x average weekly pay 

38 
Examples: (An employee's ordinary hours are 

arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle 
1st Week 

2nd and 3rd Weeks 

4th Week 

Payment 
average weekly pay 
less one day's pay 
(i.e. one-fifth) 
average weekly pay 
each week 
average pay 
less credit not accrued 
on day of absence 
average pay 
less 0.4 hours 
x average weekly pay 

2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Week of Cycle 
1st, 2nd and 
3rd Weeks 
4th Week 

Payment 

average pay each week 
average pay 
less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 
one-fifth average pay 
less four x 0.4 hours 

= one-fifth average pay 
less 1.6 hours 
x average weekly pay 

38 

(4) Alternative Method of Payment: An alter- 
native method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, 
where the employer is able to make suitable arrange- 
ments, wages may be paid on the working day 
preceding pay day. 

(6) Method of Payment: The employee may be 
paid his wages by cheque or into his bank account. 

(7) Termination of Employment: An employee 
who lawfully leaves his employment or is dismissed 
for reasons other than misconduct shall be paid all 
moneys due to him at the termination of his service 
with the employer. 
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Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to him during the work cycle in which his employ- 
ment is terminated, the wages due to that employee 
shall include a total of credits accrued during the 
work cycle as detailed in the Special Note following 
paragraph (b) of subclause (2) of this clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his employ- 
ment is terminated, the wages due to that employee 
shall be reduced by the total of credits which have 
not accrued during the work cycle. 

(8) Details of Payments to be Given: Where an 
employee requests his employer to state in writing 
with respect to each week's wages the amount of 
wages to which he is entitled, the amount of 
deductions made therefrom, the net amount being 
paid to him, and the number of hours worked, the 
employer shall do so not less than two hours before 
the employee is paid. 

(9) Calculation of Hourly Rate: Except as 
provided in subclause (3) of this clause the ordinary 
rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

(10) No deduction shall be made from an 
employee's wages unless the employee has 
authorised such deduction in writing. 

SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments). 

Award No. 32 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 57 of 1985. 

Between Shop, Distributive and Allied Employees 
Association of Western Australia, Applicant and 
Boans Limited and Others, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 19th day of September 1986. 

Mr T.M. Bishop on behalf of the applicant. 
Mr R.H. Gifford on behalf of the respondents. 

Reasons for Decision. 
THE COMMISSIONER: By this application the 
applicant seeks to vary the provisions of the "Shop and 
Warehouse (Wholesale and Retail Establishments)" 
Award No. 32 of 1976 as varied (57 WAIG p. 1324, a 
consolidation appearing in 64 WAIG p. 2040) by 
including a new subclause in Clause 15.—Annual Leave 
of that award in the following terms: 

Clause 15.—Annual Leave: Renumber subclause (3) to 
(3) (a) and add the following new subclause (3) (b): 

(3) (b) (1) When any of the holidays 
prescribed in Clause 14 of this 
award fall on a day which for a full- 
time or part-time employee is a day 
of the week upon which he or she is 
usually required to work less than 
one-fifth of his or her ordinary 
weekly hours of duty, such 
employee shall be allowed time off 
duty without deduction of pay 
equivalent to the difference 
between the time usually worked 
(on that day) and one-fifth of the 
ordinary weekly hours of duty. 

(2) Provided that an employee who 
works overtime on such a day shall 
receive time off equivalent to the 
difference between the time off 
calculated in accordance with 
paragraph (1) of this subclause and 
the hours for which he or she has 
been paid at overtime rates. 

(3) the time off duty is to be allowed 
either: 

(i) at a time mutually agreed to 
between the employee and the 
employer or 

(ii) in addition to but not a part of 
the annual leave to which the 
employee is entitled pursuant to 
this clause. 

(4) The provisions of this clause shall 
not apply to casual employees. 

The application is wholly opposed by the respondents. 
The application was first listed for hearing on the 13th 

day of March 1986 but at the request of the respondents 
and with the concurrence of the applicant it was 
adjourned to a date to be fixed. 

The applicant by letter dated 12 May 1986 requested a 
further date of hearing and I heard the submissions of the 
parties on the 29th day of May 1986 and reserved my 
decision. 

The application is made due to the hours of trading 
which obtain in the municipality of the Shire of 
Mandurah pursuant to subsection (2) of section 85 of the 
Factories and Shops Act 1963, and which reads: 

(2) Where any such shop is situated in the 
municipal district of the Shire of Mandurah, 
Sandstone or Yilgarn, the shop shall, subject to the 
provisions contained in the Division relating to 
particular classes of shops, be kept closed as 
provided in subsection (1) of this section except that 
on Wednesday of each week the shop shall be closed 
from and after one o 'clock in the afternoon and on 
Saturday of each week shall be closedfrom and after 
six o 'clock in the afternoon. 

(My emphasis.) 

In simple terms that section provides that the "weekly 
half holiday" for trading purposes in the Municipality of 
the Shire of Mandurah is observed on Wednesday in 
contrast to the Metropolitan area and other areas of the 
state [except as provided in section (2) of section 85 of the 
Factories and Shops Act] where the weekly half holiday 
for trading purposes is observed on Saturdays. 

As a result full-time employees and part-time workers 
(in other than exempted shops) may be rostered for 
ordinary hours of work on Wednesdays of four hours or 
less, no work being performed on Wednesday 
afternoons, and over the full day on Saturdays. 

The award recognises that situation [see for example 
paragraph (c) of subclause (2) Retail Establishments 
(other than "Late Night Trading Shops" and 
"Exempted Shops") of Clause 9.—Hours of the award 
(66 WAIG p. 230 at p. 231) and subclause (9) of Clause 
13.—Overtime of the award (66 WAIG p. 230 at p. 232)]. 

The applicant told me by reference to Exhibit I, that in 
1984, certain holidays prescribed by Clause 
14.—Holidays of the award, namely Anzac Day and 
Boxing Day fell on Wednesdays. In 1985, Christmas Day 
fell on a Wednesday and in 1986 New Years Day fell on a 
Wednesday. 

On such holidays in the Shire of Mandurah the 
applicant told me employees were not required to work at 
all on those Wednesdays pursuant to Clause 
14.—Holidays of the award and payment for the 
ordinary hours of work normally performed on that day 
(four or less) was not deducted. 
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The applicant says that such a circumstance is 
anomalous vis a vis the position of shop assistants 
employed in other areas of the State and who are released 
from work on any full week day Monday to Friday on 
which an award holiday occurs and if any of the variable 
award holidays falls on a Saturday (or Sunday) they are 
observed on the next succeeding Monday (Boxing Day 
excepted when it falls on a Monday) (64 WAIG p. 2041 at 
p. 2046) thus preserving to those employees a full day on 
holiday on pay for a day on which usually only half a 
days work is performed. 

A further anomaly arose the applicant told me in that 
the employers in the Shire of Mandurah with one 
exception, a large discount store, do provide for their 
employees to receive in fact the benefit of a full day off 
with pay in those circumstances by implementing one or 
other of the alternatives provided in the applicant's 
claim. 

The applicant drew my attention to matter No. 306 of 
1984, an application to vary the provisions of the 
"Clerks (Wholesale and Retail Establishments)" Award 
No. 38 of 1947 as varied, which with modifications it 
now claims for employees subject to the instant award in 
the Shire of Mandurah. 

That application was originally raised before a 
Commission in Court Session and culminated in a 
constant variation to the award in the following terms: 

Clause 10.—Holidays: delete subclause (4) of this 
clause and insert in lieu: 

(4) (a) When any of the holidays prescribed in 
this clause fall on a day which for a full-time 
employee (other than a 5 'A day employee) is a day of 
the week upon which he or she is usually required to 
work less than one fifth of his or her ordinary 
weekly hours of duty, such employee shall be 
allowed time off duty without deduction of pay 
equivalent to the difference between the time usually 
worked (on that day) and one fifth of the ordinary 
weekly hours of duty. 

(b) In the case of a 5 'A day week employee, if he 
or she usually works less than two elevenths of his or 
her ordinary weekly hours on such a day, such 
employee shall be allowed time off duty equivalent 
to the difference between the time usually worked 
(on that day) and two elevenths of the ordinary 
weekly hours of duty. 

(c) Provided that an employee who works 
overtime on such a day shall receive time off 
equivalent to the difference between the time off 
calculated in accordance with paragraph (a) or (b) of 
this subclause and the hours for which he or she has 
been paid at overtime rates. 

(d) The time off duty is to be allowed either: 
(i) at a time mutually agreed to between the 

employee and employer or 
(ii) in addition to but not as part of the annual 

leave to which the employee is entitled 
pursuant to Clause 12.—Annual Leave of 
the Award. 

(5) The provisions of this clause shall not apply to 
casual employees. 
(64 WAIG p. 1273.) 

The applicant explained that it had couched its 
proposed variation in terms different from those of the 
variation to the ' 'Clerks (Wholesale and Retail Establish- 
ments)" Award because its members did not have a 5'A 
day week situation, the award restricting the ordinary 
hours of work to 10 work commencements in each 
rostered period of two weeks (see 66 WAIG p. 230 at p. 
231). 

The respondents argued that the existence of the 
variation to the "Clerks (Wholesale and Retail Establish- 
ments)" Award was not of itself a persuasive reason to 
effect the same variation to the award now under review. 

In their view "it is too simplistic to say that the award 
should be varied in the way the union seeks bearing in 
mind the flexible daily hours that the award already 

acknowledges and the fact being that whatever a persons 
ordinary rostered hours are to be on a day that coincides 
with a public holiday they are to receive payment for 
those ordinary hours, for the opportunity of observing 
that day" (Transcript Notes of Proceedings p. 12). 

The respondents expressed concern that they did not 
want to create a situation where an employee would 
receive a greater entitlement than 76 ordinary hours of 
pay for 10 award holidays. They acknowledged the 
circumstances that where an award holiday occurred on a 
Saturday it was "transferred" to the next succeeding 
Monday. 

They also acknowledged that if the one exception to 
the general practice amongst the large retailers in the 
Shire of Mandurah was looked at in isolation it may be 
possible to devise a method whereby the foregoing 
objections could be overcome. But that was not possible 
in the context of a variation which would relate to a 
multiplicity of retailers with different practices as to how 
the ordinary hours of work were spread amongst the days 
of the week. 

The applicant answered that latter criticism by saying 
that so far as the major employers are concerned the 
maximum number of ordinary hours worked on any day 
is eight and thus its reference to one fifth of an employees 
ordinary hours of work in its proposed variation. 

It seems to me that by reference to what occurs for all 
employees under the award who work only half a day on 
a Saturday by virtue of paragraph (a) of subclause (1) of 
Clause 14.—Holidays and which reads: 

(b) When any of the days mentioned in paragraph 
(a) hereof falls on a Saturday or a Sunday the 

' holiday shall be observed on the next succeeding 
Monday and when Boxing Day falls on a Sunday or 
a Monday the holiday shall be observed on the next 
succeeding Tuesday. In each case the substituted 
day shall be a holiday without deduction of pay and 
the day for which it is substituted shall not be a 
holiday. 
(64 WAIG p. 2040 at p. 2046.) 

and the practice of some major retailers in the Shire of 
Mandurah that there is an anomaly for some employees 
in that municipal district when an award holiday occurs 
on the Wednesday "half day". 

The anomaly is also highlighted by reference to awards 
generally which contain the same provision which I have 
just quoted and in which awards Saturday is not a day on 
which ordinary hours of work can be worked at all (see 
for example 65 WAIG p. 1001 at pp. 1006 and 1012). 

I consider that such anomaly is properly remedied in 
the wording proposed by the applicant and which in 
terms of the Commission's Principles poses no difficulty 
as a Commission in Court Session approved the "Clerks 
(Wholesale and Retail Establishments)" Award 
variation in 1984 during the life of the Principles. 

In giving effect to that conclusion I propose subject to 
what the parties may care to raise at the speaking to the 
minutes to limit the variation of the award firstly to the 
Municipality of the Shire of Mandurah knowing nothing 
of practices in Sandstone or the Yilgarn and secondly to 
the employer which the parties acknowledged in the pro- 
ceedings as the exception to the general practice of major 
employers in that area relating to award holidays falling 
on Wednesdays. 

The parties are to complete the identification of that 
employer in the minutes of the proposed order which 
now issues and they may speak to those minutes at a time 
to be arranged with me. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 47 of 1985. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Boans Limited and Others, Respondents. 
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Order. 
HAVING heard Mr T.M. Bishop on behalf of the appli- 
cant and Mr R.H. Gifford on behalf of the respondents, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the "Shop and Warehouse (Wholesale and 
Retail Establishments) State" Award No. 32 of 1976 
as varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect on and from the 14th day of October 
1986. 

Dated at Perth this 14th day of October 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Holidays: After subclause (4) of this 

clause insert a new subclause (5) in the following terms: 
(5) (a) In the case of employees employed by 

Coles Myer Limited in the Shire of Mandurah, when 
any of the holidays prescribed in subclause (1) of 
this clause falls on a day which for a full-time or 
part-time employee is a day of the week upon which 
he or she is usually required to work less than one 
fifth of his or her ordinary weekly hours of duty, 
such employee shall be allowed time off duty 
without deduction of pay equivalent to the 
difference between the time usually worked (on that 
day) and one fifth of the ordinary weekly hours of 
duty. 

(b) Provided that an employee who works 
overtime on such a day shall receive time off 
equivalent to the difference between the time off 
calculated in accordance with paragraph (a) of this 
subclause and the hours for which he or she has been 
paid at overtime rates. 

(c) The time off duty is to be allowed either: 
(i) at a time mutually agreed to between the 

employee and the employer or 
(ii) in addition to but not as part of the annual 

leave to which the employee is entitled 
pursuant to Clause 15.—Annual Leave of 
this award. 

(d) The provisions of this subclause shall not 
apply to casual employees. 

STATE ENERGY COMMISSION SHIFT WORKERS 
(Muja Power Station) TRAVELLING ALLOWANCE. 

Award No. 45 of 1965. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 743 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Applicant 
and State Energy Commission of Western 
Australia, Respondent. 

Order. 
HAVING heard Mr S. Pike on behalf of the applicant 
and Mr B. Duplock on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the State Energy Commission Shift Workers 
(Muja Power Station) Travelling Allowance Award 
No. 45 of 1965 be varied in accordance with the 
following Schedule and that such variation shall 

have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 17th day of September 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 4.—Travelling Allowance: Delete this clause 

and insert in lieu: 
4.—Travelling Allowance. 

Each employee to whom this Award applies and 
who resides outside a radius of 10 kilometres from 
the Muja Power Station shall be paid an allowance 
of $2.25 for each day on which he travels to and 
from work by private transport. 

STATE RESEARCH STATIONS, AGRICULTURAL 
SCHOOL AND COLLEGE WORKERS. 

Award No. 23 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 37 of 1986. 

Between the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers, 
Applicant and Hon Minister for Agriculture and 
Hon Minister for Education, Respondents. 

Order. 
HAVING heard Mr M.G. Hall on behalf of the applicant 
and Mr K. Richardson on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the State Research Stations, Agricultural 
School and College Workers Award No. 23 of 1971 
be varied in accordance with the following Schedule 
and that such variation shaU have effect from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 24th day of October 1986. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 26.—Definitions: Add the following 

subclause after subclause (4):— 
(5) "Farm Tradesman" shall mean a farm hand 

who has satisfactorily completed the approved 
apprenticeship in "farming" or who has been issued 
with an approved trade certificate or who provides 
proof satisfactory to the employer of such qualifica- 
tion or who has by other means achieved a standard 
of knowledge deemed by his employer as equivalent 
thereto and is appointed as such in writing by his 
employer. 

2. Clause 27.—Wages: Delete this clause and insert in 
lieu thereof: 

27.—Wages. 
A. First year of service. 
B. Second year of service. 
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C. Third and subsequent years of service. 
A 
$ 

B 
$ 

C s 
(1) Demonstrators 

(a) On appointment   344.00 348.70 352.70 
(b) After six months' satisfactory 

service   356.40 361.30 365.40 
(2) Cooks 

(a) Chef (Muresk)  379.80 385.80 391.10 
(b) First Cook, Narrogin and 355.30 Cunderdin  347.60 351.90 
(c) First Cook, Others  326.70 331.20 335.00 
(d) Second Cook and Reliever  304.30 308.60 311.90 
(e) Cook (where only one is required).. 308.90 312.80 316.50 
(0 Tradesman Cook (as defined)  355.90 361.90 366.30 

(3) (a) Housekeeper/Supervisor 327.00 (Muresk)   320.20 323.60 
(b) Adult Domestic/Waitress  291.90 295.20 298.60 
(c) Kitchenhand   289.10 292.50 295.90 
(d> Pantryhand  289.10 292.50 295.90 
(e) Housemaid   289.10 292.50 295.90 

(4) Research Station Operatives 
(a) Senior Agricultural Research 

Station Operative Grade 1 
(including all margins and 337.20 341.10 allowances)  332.70 

(b) Agricultural Research Station 302.30 Operative Grade 2  294.90 289.90 
(c) General Operative — 

(i) with less than 12 months' 
experience   266.10 

(ii) thereafter   287.50 291.40 294.70 
(d) Senior Agricultural Research 

Station Operative (Dairy) Grade 1 
(including all margins and 354.10 358.20 allowances)  349.40 

(e) Agricultural Research Station 313.50 317.20 Operative (Dairy) Grade 2   309.40 
CO General Operative (Dairy) — 

(i) with less than 12 months' 
experience   . 279.40 

(ii) thereafter   . 301.90 305.90 309.50 
(g) Farm Tradesman (as defined)  . 332.70 337.20 341.10 

Provided that — 
(1) An employer may reclassify a General 

Operative or General Operative (Dairy to the 
thereafter rate at any time within the first 12 months 
if the said General Operative or General Operative 
(Dairy) has reached the required level of 
competence. 

(2) Where either an Agricultural Research Station 
Operative Grade 2, Agricultural Research Station 
Operative (Dairy) Grade 2, General Operative or 
General Operative (Dairy) possesses recognised 
trade qualifications and is required to exercise trade 
skills, an allowance equal to the appropriate 
tradesman's rate shall be paid. 

(3) Where a worker, other than one designated as 
a Senior Agricultural Research Station Operative 
Grade 1 or a Senior Agricultural Research Station 
Operative (Dairy) Grade 1, is appointed by the 
employer as a leading hand, then that worker shall 
be paid an allowance of $14.30 per week. 

3. Clause 34.—Apprentices: Delete this clause and 
insert in lieu: 

34.—Apprentices. 
(1) Subject to the provisions of this clause, the 

Apprenticeship Regulations as amended from time 
to time are incorporated in and form part of this 
Award. 

(2) Apprentices may be taken to the trade of 
cooking and farming. 

(3) Apprentices may be taken in the ratio of one 
apprentice for every two or fraction of two 
tradesmen and shall not be taken in excess of that 
ratio unless — 

(a) the union concerned so agrees; or 
(b) the Commission so determines after 

receiving a report from the appropriate 
Apprenticeship Advisory Board; or 

(c) The Commission so determines pursuant 
to regulation 39 of the Apprenticeship 
Regulations. 

(4) Except as hereinafter provided every agree- 
ment of apprenticeship shall be for a period of four 
years unless, with the approval of the Commission, 
that period is reduced or deemed to have been 
commenced prior to the date of the agreement, 
provided that where the apprentice has completed 
the 12th year of schooling and has obtained the High 
School Certificate or Leaving Certificate of the 
Public Examinations Board in such subjects as the 
Advisory Board in such subjects as the Advisory 
Board determines and has the vocational aptitude 
for the trades, he may be allowed a credit to reduce 
the period to three years. 

(5) Where classes are provided by the Technical 
Education Division of the Education Department in 
the locality in which the apprentice is employed, the 
hours of attendance at such classes shall be eight 
hours per week for the first, second and third years 
of the apprenticeship. 

(6) Apprentices: Weekly rate shall be a 
percentage as hereunder of the tradesman's rate: 

% 
(a) Four Year Term — 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three Year Term — 
First year 55 
Second year 75 
Third year 88 

SUPERMARKETS AND CHAIN STORES 
(Western Australia) WAREHOUSE. 

Award No. 26 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 748 of 1986. 

Between Coles Myer Ltd formerly G. J. Coles and Co Pty 
Ltd, Applicant and the Shop, Distributive and 
Allied Employees' Association of Western 
Australia, Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the appli- 
cant and Mr T.M. Bishop on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Supermarkets and Chain Stores 
(Western Australia) Warehouse Award 1982 No. 26 
of 1982 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 3rd day of September 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 8.—Hours: Delete paragraph (a) (i) of 

subclause (1) of this clause and insert in lieu: 
(a) Coles Myer Ltd 

(i) Central Distribution Centre: The starting 
time shall not be earlier than 7.00 a.m. and 
the finishing time not later than 6.00 p.m. 
Monday to Friday inclusive and 7.00 a.m. 
and 12 noon on Saturday. 
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TELFER GOLDMINES 
(Production and Maintenance Employees). 

Award No. A13 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 684 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Newmont Holdings Pty Ltd, Respondent. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the appli- 
cant and Mr S.J. Kenner on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Telfer Goldmines (Production and 
Maintenance Employees) Award 1985 Award No. 
A13 of 1985 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1986. 

Dated at Perth this 8th day of October 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 6.—Wages: Delete subclause (7) of this 

clause and insert in lieu: 
(7) Allowances: 

(a) An electrician who is appointed by the 
employer to perform multi-function duties 
shall be paid an additional $8.30 per week 
on the base rate prescribed in subclause (4) 
of this clause. 

(b) A tradesman who holds and in the course 
of his employment may be required to use 
a current "A" Grade or "B" Grade 
licence issued pursuant to the relevant 
regulation in force at the date of this award 
under the Electricity Act 1945 shall be paid 
an allowance of $11.70 per week. 

(c) A plumber holding registration in 
accordance with the Metropolitan Water 
Supply, Sewerage and Drainage Act shall 
be paid an additional $12.80 per week on 
the base rate prescribed in subclause (4) of 
this clause. 

(d) Any licensed plumber called upon by his 
employer to use the licence issued to him 
by the Metropolitan Water Supply, 
Sewerage and Drainage Board for a period 
in any week shall be paid $18.50 for that 
week. 

(e) Metal tradesmen, the greater part of 
whose time is occupied in marking off/or 
template marking, shall be paid an 
additional amount of $3.50 per week on 
the base rate prescribed in subclause (4) of 
this clause. 

2. Clause 8.—Service Payments: Delete this clause and 
insert in lieu: 

8.—Service Payments. 
(1) Employees shall be paid a service payment at 

the rate of the following amounts per week:— 
$ 

Six to nine months' service 16.60 
Nine to 12 months' service 25.30 
One to two years' service 34.60 
Two to three years' service 41.80 

Three to four years' service 47.80 
Four to five years' service 54.60 
Five to six years' service 60.80 
Six to seven years' service 68.10 
Seven years and thereafter 76.60 

(2) The service payments prescribed in subclause 
(1) of this clause are payable as a weekly allowance 
and are not to be included in rates of wages for the 
calculation of overtime or penalty rates. 

3. Clause 9.—Disability and Site Allowances: Delete 
subclauses (1), (2), (4), (5), (6) and (7) of this clause and 
insert in lieu: 

(1) A site allowance of $16.60 per week shall be 
payable to all employees. This allowance is payable 
as a weekly allowance and is not to be included in 
rates of wages for the calculation of overtime or 
penalty rates. 

(2) (a) Except as hereinafter provided in this sub- 
clause an employee shall be paid an allowance an 
amount of 45 cents for each hour or part thereof 
worked. 

(b) Employees employed on drilling machines 
(sample or blast) shall be paid an allowance an 
amount of 58 cents for each hour or part thereof. 

(c) Powder Monkeys shall be paid an allowance 
an amount of 58 cents for each hour or part thereof 
worked in the pit area. 

(d) All maintenance employees shall be paid an 
amount of 58 cents for each hour or part thereof 
worked in the pit area. 

(e) All employees whilst working in the immediate 
vicinity of the crusher shall be paid an amount of 58 
cents for each hour or part thereof. 

(i.e. the area from the B1 bin up to and including 
the fine ore bin and the agglomerator circuit.) 

(f) All employees whilst working inside chutes or 
in the vibrating screen shall be paid an amount of 
$1.31 per hour or part thereof. 

(4) Gold Room — Employees employed in the 
gold room when smelting is in progress shall be paid 
an allowance of 58 cents per hour or part thereof. 
This allowance shall not be cumulative upon the 
allowances prescribed in subclause (2) of this clause. 

(5) An employee required to enter the ball mill on 
maintenance work shall be paid an allowance of 
$2.09 per hour for each hour or part thereof worked 
inside the ball mill. Provided this allowance shall not 
be cumulative upon the allowances prescribed in 
subclause (2) of this clause. 

(6) An employee required to enter the 
agglomerator shall be paid an allowance of $2.09 per 
hour for each hour or part thereof worked inside the 
aggomerator. This allowance shall not be cumula- 
tive upon the allowances prescribed in subclause (2) 
of this clause. 

(7) An employee cutting asbestos material with a 
rotary cutter shall be provided with and shall use all 
necessary safeguards as required by the appropriate 
occupational health authority. 

Where such safeguards include the mandatory 
wearing of protective equipment (i.e. combination 
overalls and breathing equipment or similar 
apparatus) the employee shall be paid 53 cents for 
each hour worked while using that protective 
equipment. 
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TIMBER YARD WORKERS. 
Award No. 11 of 1951. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 326 of 1986. 

Between United Timber Yards, Sawmills and Wood- 
workers Employees' Union of Western Australia, 
Applicant and Bunning Bros Pty Ltd, Respondent. 

Order. 
HAVING heard Mr A. J. A'Vard on behalf of the appli- 
cant and Mr J. Birman on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Timber Yard Workers' Award No. 11 of 
1951 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 2nd day of September 1986. 

(Sgd.) O.K. SALMON, 
fL.S.l Commissioner. 

beginning of the first pay period commencing on or 
after the 1st day of July 1986. 

Dated at Perth this 26th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.I Commissioner. 

Schedule. 
1. Clause 7.—Overtime: Delete subclause (3) and 

insert in lieu:— 
(3) Subject to the provisions of subclause (4) 

hereof, a worker required to work overtime for 
more than one hour shall be supplied with a meal by 
the employer or be paid $4.30 for a meal and if, 
owing to the amount of overtime worked, a second 
or subsequent meal is required, he shall be supplied 
with such meal by the employer or be paid $2.95 for 
each meal so required. 

2. Clause 22.—Wages: Delete subclause (1) and insert 
in lieu:— 

(1) The total rate of wages payable to workers 
under this award shall be as follows:— 

On After 1 After 2 

Schedule. 
Delete subclause (1) of Clause 28.—Location 

Allowance and insert in lieu:— 
(1) Subject to the provisions of this clause, in 

addition to the wages prescribed in Clause 29.— 
Wages of this award, a married employee shall be 
paid the following allowances when employed in the 
towns described hereunder. 

Town $ 
Esperance  6.70 
Kalgoorlie  7.90 
Port Hedland 27.10 
Karratha 31.80 

Tool and Material Storeman - 
Grade 3  
Grade 2  
Grade 1  

TOOL AND MATERIAL STOREMEN 
(Education Department). 
Award No. 24 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 490 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and the 
Minister for Education, Respondent. 

HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr J.L. Ross on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Tool and Material Storemen (Education 
Department) Award No. 24 of 1974 be varied in 
accordance with the following Schedule and that 
such variation shall have effect with respect to 
Clause 7.—Overtime, subclause (3) as from the 
beginning of the first pay period commencing on or 
after the 29th day of July 1986 and with respect to 
Clause 22.—Wages, subclause (1) as from the 

WARD ASSISTANTS 
(Mental Health Services). 
Award No. 35 of 1966. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 423 of 1986. 

Between the Honourable Minister for Health, Applicant 
and the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Respondent. 

Order. 
HAVING heard Mr G.C. Edwards on behalf of the 
applicant and Ms S. Jackson on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the "Ward Assistants (Mental Health 
Services)" Award No. 35 of 1966 as varied, 
consolidated and varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect on and from the 2nd 
day of May 1986. 

Dated at Perth this 19th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 5.—Hours: Insert after paragraph (b) of 

subclause (2) of this clause a new paragraph (c) in the 
following terms: 

(c) by any other arrangement. 
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WIRE MANUFACTURING 
(Australian Wire Industries Pty Ltd). 

Award No. 24 of 1970. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 436 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and 
Australian Wire Industries Pty Ltd, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr R.G. Woodward on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Wire Manufacturing (Australian Wire 
Industries Pty Ltd) Award No. 24 of 1970 be varied 
in accordance with the following Schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after 1 July 1986 with respect to Clause 11 (2) and 
Clause 24 (1), (3) and (4) and otherwise as from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 12th day of August 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10.—Overtime: Delete paragraph (a) of sub- 

clause (4) and insert in lieu:— 
(4) (a) Subject to the provisions of paragraph (b) 

of this subclause, a worker required to work 
overtime for more than two hours shall be supplied 
with a suitable meal by the employer or be paid 
$4.30 for a meal. If, owing to the amount of 
overtime worked, a second or subsequent meal is 
required, he shall be supplied with each such meal by 
the employer or be paid $2.95 for each meal so 
required. 

2. Clause 11.—Shift Work: Delete subclause (2) and 
insert in lieu:— 

(2) A shift worker shall, in addition to his 
ordinary rate, be paid $6.41 per shift when on 
afternoon or night shift. 

3. Clause 19.—Special Rates and Provisions: Delete 
subclauses (1), (2), (3) and (8) and insert in lieu:— 

(1) Dirty or Offensive Work: 29 cents per hour 
extra shall be paid to workers when engaged on 
work of an unusually dirty or offensive nature, 
where clothes are necessarily unduly soiled or 
injured, or boots are unduly injured by the nature of 
the work done. 

(2) Confined Space: A worker shall be paid an 
allowance of 35 cents per hour when, because of the 
dimensions of the compartment or space in which he 
is working, he is required to work in a stooped or 
otherwise cramped position, or without proper 
ventilation. 

(3) Hot Work: A worker shall be paid an allow- 
ance of 29 cents per hour when he works in the shade 
in any place where the temperature is raised by 
artificial means to between 46.1 degrees and 54.4 
degrees Celsius. 

(8) An Electrician — Special Class or an Electrical 
Fitter and/or Armature Winder, who holds and in 
the course of his employment may be required to use 
a current "A" or "B" grade licence issued pursuant 
to the relevant regulation in force under the 
Electricity Act 1945, shall be paid an allowance of 
$11.70 per week. 

4. Clause 24.—Wages: Delete subclauses (1), (2) (a), 
(3) and (4) and insert in lieu:— 

(1) Adult Males: Rate Per Week 
Classification $ 

(a) General 
Cleaning House: 
Cleaner — 

First Three Months   247.40 
Thereafter   256.60 

Cleaner's Assistant — 
First Three Months  243.40 
Thereafter   247.40 

Drawing: 
Probationers — 
1st Three Months on any Wire 

Drawing Machine  
Thereafter — 
Rod Drawer 
(i) Single Head Machines 
(ii) Multiple Head Machines 
Wire Drawer 
(i) Single Head Machines 
(ii) Multiple Head Machines 

Batch Wire Annealing: 
Annealer — 

First Month  
Thereafter   

Wire Galvanising: 
Senior Operator — 

First Three Months  
Thereafter   

Senior Operator's Assistant — 
First Month  
Thereafter   

Netting Looming: 
Loomer — 

First Three Months  
Thereafter   

Accessory Machine Operator 
First Month  
Thereafter   

Netting Galvanising: 
Senior Operator — 

First Three Months 
Thereafter   

Senior Operator's Assistant 
First Three Months  
Thereafter   

Fabricating and Reforming: 
Barbed Wire Machine Operator — 

First Three Months  
Operating Three or Less Machines. 
Operating Four to Six Machines 

Straightening and Cutting Machine 
Operator — 

First Month    
Thereafter   

Coil Former Weighing and Tieing. 
Stranding Machine (7x25) 
Operator — 

First Three Months  
Thereafter   

Field Fence Weaver — 
First Three Months.. 
Thereafter   

Sundry: 
Drawing Die Maintenance ■ 

First Six Months  
Thereafter   
General Assistant  

247.40 

267.20 
267.20 

262.50 
262.50 

243.40 
247.40 

250.50 
262.50 

243.40 
247.40 

250.50 
262.50 

241.30 
243.40 

250.50 
262.50 

243.40 
250.50 

243.40 
247.50 
262.50 

241.30 
243.40 
243.40 

247.40 
267.20 

250.50 
262.50 

250.50 
267.20 
241.30 
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(b) Maintenance 
Electrical Fitter and/or Armature 

Winder   277.40 
Electrician — Special Class  299.(X) 
Fitter — Mechanical  277.40 
Scientific Instrument Maker  293.10 
Tradesman's Assistant  234.00 

(2) Tool Allowance: 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or apprentice, the 
employer shall pay a tool allowance of — 

(i) $8.10 per week to such tradesman; 
or 

(ii) in the case of an apprentice a per- 
centage of $8.10, being the percen- 
tage which appears against his year 
of apprenticeship in subclause (5) 
of this clause, 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the 
performance of his work as a tradesman or 
apprentice. 

(3) Leading Hands: In addition to the 
appropriate rate of pay prescribed in this clause, a 
worker shall be paid:— 

Per Week 
$ 

(a) If placed in charge of not less 
than three and not more than 
10 other workers  14.20 

(b) If placed in charge of more 
than 10 and not more than 20 
other workers  21.80 

(c) If placed in charge of more 
than 20 other workers  28.10 

(4) Junior Males: (Percentage of weekly wage 
prescribed for the classification "General 
Assistant"). 

Rate 
Per Week 

% $ 
Under 16 years of age 25.7 62.01 
Between 16 and 17 years of age .. 39.8 96.04 
Between 17 and 18 years of age ..51.9 125.23 
Between 18 and 19 years of age .. 65.9 159.02 
Between 19 and 20 years of age .. 78.2 188.70 
Between 20 and 21 years of age .. 94.1 227.06 

AWARDS/AG RE EME NTS — 
Application for variation — 

no variation resulting — 

THE FREMANTLE PORT AUTHORITY 
DECKHANDS AND DECKBOYS. 

Award No. 21 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 538 of 1983. 

Between Maritime Workers' Union of Western Australia, 
Union of Workers, Applicant and Fremantle Port 
Authority, Respondent. 

66 W.A.I.G. 

Order. 
HAVING heard Mr V.R.J. Vlyminck on behalf of the 
applicant and Mr R. Leggerini on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 24th day of June 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS — 
Interpretation of — 

FURNITURE TRADES INDUSTRY. 
Award No. 6 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 630 of 1986. 

The United Furniture Trades Industrial Union of 
Workers, WA, Applicant and Bunning Bros Pty 
Limited, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 19th day of September 1986. 

Mr T.P. Daly on behalf of the applicant. 
Mr S.J. Kenner on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: In this matter I am asked by 
the United Furniture Trades Industrial Union of 
Workers, WA (the union) to declare that the Furniture 
Trades Industry Award (Award No. 6 of 1984) applies to 
persons employed by Bunning Bros Pty Limited (the 
respondent) in the machining, assembling and packaging 
of outdoor furniture. 

The respondent is named in the List of Respondents 
contained in "Schedule A" Industries and Respondents 
of Award No. 6 of 1984 (65 WAIG 404 at 416) and the 
union contends that the employees in question are 
covered by the award by reason of Clause 8.—Wages, 
subclauses (8) (b) and/or (14) (a) which respectively refer 
to woodmachining and assembling furniture or parts 
thereof. 

To assist me in my task the union has drawn my 
attention to decisions of Schnaars C.C. and transcript of 
proceedings concerning award variations in which classi- 
fications prescribed in Award No. 6 of 1984 were 
discussed and formulated. Testimony was also given by 
the union's organiser and the Secretary of the Timber 
Workers Union. They provided instances of work done 
by furniture industry employers which is similar to the 
work in question in these proceedings as performed by 
the respondent's employees. 

Of particular interest and importance is the testimony 
and the exhibit relating to the products of Inglewood 
Products Group which is also a named respondent in 
Award No. 6 of 1984. On the basis of this and the 
remaining evidence and my own knowledge of the work 
done by the respondent's employees gained through 
inspections, I am satisfied that this work and that 
produced by Inglewood Products Group is the same in all 
material respects. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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The respondent contends that Award No. 6 of 1984 
does not apply to the production and packaging of 
outdoor furniture as performed by its employees. 

I was informed that since the inception of the work 
some seven years ago the employees concerned have been 
paid the wage rate applicable to a group of similarly paid 
classifications covered by the Timber Yard Workers 
Award No. 11 of 1951. Testimony was called to establish 
that these wage rates were arrived at through agreement 
with the Timber Workers' Union and it was also said that 
no dissatisfaction amongst employees with this arrange- 
ment had been communicated from employees to 
management. 

I mention that the respondent does not claim that the 
work is subject to the Timber Yard Workers Award No. 
11 of 1951, although the respondent is also a named party 
to that award. However, I think it would have been idle 
to suggest that the Timber Workers Award did apply; it 
contains no appropriate classification and obviously 
does not meet the requirements of section 37 of the Act. 

But the substantial argument of the respondent 
consists of two propositions: the first proposition is that 
the class of furniture manufactured by the respondent is 
not of the kind, qualitatively, produced by the furniture 
trades industry. The second is that the classifications in 
Award No. 6 of 1984 do not describe the work done by 
the respondent's employees. 

In connection with the second proposition emphasis 
was placed on the classification of assembler and it was 
submitted that the respondent's employees were not 
required to trim edges and make minor adjustments 
when performing their work. The testimony of the 
respondent's witness supported this point and generally 
described the work as being of a repetitive kind not 
requiring any degree of initiative. 

I accept that furniture manufacturing, in the sense of 
being the major and substantial purpose of the industry, 
is concerned with high quality production. 

However, this fact does not exclude the production of 
lower quality products in the same industry. Indeed the 
evidence is that furniture products generally of the same 
kind and quality produced by the respondent are 
produced by several of the respondents to Award No. 6 
of 1984. 

In my opinion the quality product argument is 
unsound and I am not influenced by it. 

With regard to the second of the respondent's propo- 
sitions, I observe first of all that the work encompassed 
by a particular classification in an award may include a 
number of different duties. But employees may be 
properly assigned to this classification although they 
have never performed all of these different duties. What 
matters is that they can lawfully be required to perform 
them all if and when the employer asks them to do so. 

In the present case the point of unlawfulness was not 
addressed. But given that the respondent is a named 
party to Award No. 6 of 1984 and that the employees 
concerned are engaged in assembling furniture, I am in 
no doubt at all that these employees can be lawfully 
asked to trim edges and make minor adjustments to the 
furniture they assemble. It does not matter that they have 
to undergo instruction before they are competent to do 
so. They would be in the same position as any person 
taking up employment as an assembler in the furniture 
manufacturing industry for the first time and on the job 
training is notoriously a feature of semi-skilled 
employment. 

In my opinion the respondent's second proposition is 
also unsound and it should be disregarded. 

I conclude that the work performed by the 
respondent's employees in the assembly and packaging 
of outdoor furniture is work coming within the scope of 
the definition of Assembler in Award No. 6 of 1984 and 
similarly with respect to the assembly of bed bases. 
Furthermore, since the respondent is a named party to 
this award the union's case is made. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 630 of 1986. 
Between the United Furniture Trades Industrial Union 

of Workers, WA, Applicant and Bunning Bros Pty 
Limited, Respondent. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the applicant 
and Mr S.J. Kenner on behalf of the respondent and 
pursuant to the powers conferred on me by the Industrial 
Relations Act 1979, I the undersigned member of the 
Industrial Relations Commission do hereby declare — 

That upon its true interpretation the Furniture 
Trades Industry Award No. 6 of 1984 applies to 
persons employed by Bunning Bros Pty Limited in 
the assembly of bed bases and the machining, 
assembling and packaging of outdoor furniture as 
produced at the Company's Pilbara Street, 
Welshpool works. 

Dated at Perth this 19th day of September 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S. 

Award No. 13 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 418 of 1986. 

Between the Western Australian Government Railways 
Commission, Applicant and the West Australian 
Locomotive Engine Drivers', Firemen's and 
Cleaners' Union of Workers, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 9th day of July 1986. 

Mr R.G. Horton on behalf of the applicant. 
Mr L. Young and with him Mr M.D. McPolin on 

behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application for inter- 
pretation of an award pursuant to section 46 of the 
Industrial Relations Act 1979. 

The application is made by the Western Australian 
Government Railways Commission (the applicant) in 
respect of Clauses 21 (1) and 32 (1) (e) of the Government 
Railways Locomotive Enginemen's Award 1973, which 
are expressed in the following terms: 

21 (1) Each driver and fireman shall be allowed 
off duty at home station for a minimum of 12 hours 
and at foreign stations for a minimum of eight 
hours, except as provided hereunder. 

32 (1) (e) No shift shall in the case of the 
suburban railcar passenger service be less than five 
hours and elsewhere be less than seven hours. The 
employer shall arrange as far as practicable that 
shifts shall not exceed 8 Vi hours and, except in cases 
of emergency or where relief cannot be provided, a 
worker shall not be required to remain on duty for 
more than 10 hours. 

I am informed that enginemen released from duty 
before the minimum seven hour shift period prescribed 
in 32 (1) (e) object to reporting for duty until the 
expiration of 15 (seven + eight) hours or 19 (seven + 12) 
hours from the start of their previous shifts. The 
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enginemen say that since it is an express provision that 
the shift shall be of seven hours minimum duration the 
prescribed eight or 12 hours off duty cannot commence 
until seven hours has expired. 

The union has referred to the inclusion of Clause 32 (1) 
(e) into the award in its present form at 42 WAIG 1645, 
and 1 note that the date of the order is 29 June 1982. 
Obviously the idea of a minimum shift of seven hours is a 
recent innovation, but the more important fact is that it 
was inserted into the award by agreement between the 
parties. 

The union has also drawn my attention to the 
transcript of proceedings before the Commission 
wherein the agreement was recorded and it lays emphasis 
on the fact that the advocate for the Railways 
Commission had stated that enginemen would always be 
brought on to work for a minimum of seven hours 
[Exhibit 1. Folio (e) page 198 of transcript in matter No. 
601 of 1981]. 

It is on the basis of these developments that the union 
expresses some concern about this application for inter- 
pretation. I also have the impression that the union 
believes that the applicant seeks an interpretation of the 
award as a subterfuge for reneging on its agreement. 

For the applicant it is explained that locomotive 
utilisation is related to total time taken to achieve 
destination and return. Viewed as a matter of ongoing 
and increasing importance, this is more than adequate to 
establish a fact of substantial merit. However, the 
submissions on behalf of the applicant also reveal that it 
is more probable than not that the effect Clause 32 (1) (e) 
would have on locomotive utilisation was not realised for 
some considerable time after this clause was inserted into 
the award. 

This probability is a matter to be accorded great weight 
because it is ground independent of transcript revelations 
from which it can be properly inferred that the minimum 
shift periods prescribed in Clause 32 (1) (e) were intended 
to be literally applied. Therefore, it follows that the 
union's objection to the applicant's interpretation of the 
award is also based on a fact of substantial merit. 

I am invited by the applicant to construe Clause 21 (1) 
independently of Clause 32 (1) (e), and to give the words 
"off duty" used in Clause 21 (1) their plain meaning. The 
words "off duty" and their opposite meaning: "on 
duty" have been the subject of deliberation by the 
members of the Industrial Appeals Court (Hon Minister 
for Police v. Western Australian Police Force Union of 
Workers, 49 WAIG 993). Put simply an employee is "on 
duty" when he has an obligation to carry out the lawful 
commands of his employer; he is "off duty" when he has 
no such obligation. Therefore, read independently, 
Clause 21(1) would have to be construed as the applicant 
says it should be. But for the reasons I have already 
stated the applicant's construction of the award is not the 
one I should apply: Clause 32 (1) (e) is relevant and to be 
read literally. 

It is my opinion that the true intention of the award 
corresponds to the attitude expressed by the union and I 
will declare accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 418 of 1986. 

Between the Western Australian Government Railways 
Commission, Applicant and the West Australian 
Locomotive Engine Drivers', Firemen's and 
Cleaners' Union of Workers, Respondent. 

Declaration. 
HAVING heard Mr R.G. Horton on behalf of the appli- 
cant and Mr L. Young and with him Mr M.D. McPolin 
on behalf of the respondent, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred in me by section 46 of the Industrial Relations 

66 W.A.I.G. 

Act 1979, do hereby declare the true intention of the 
Government Railways Locomotive Enginemen's Award 
No. 13 of 1973 to be as follows in respect to Clauses 21 (1) 
and 32 (1) (e): 

The minimum off duty periods for home and 
foreign stations prescribed in Clause 21 (1) are off 
duty periods which commence from the expiry of 
the seven hour minimum shift period prescribed in 
Clause 32 (1) (e) notwithstanding that time actually 
worked may be less than the prescribed seven hours. 

Dated at Perth this 9th day of July 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

HOSPITAL SALARIED OFFICERS'. 
Award No. 39 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 448 of 1986. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant 
and Sir Charles Gairdner Hospital, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 14th day of July 1986. 

Mr D.P. Hill on behalf of the Applicant. 
Mr J.F. Flood on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: Subclause 29 (3) of the 
Hospital Salaried Officers' Award 1968 provides as 
follows:— 

(3) When an employee begins or ceases a shift 
between the hours of 11.00 p.m. and 7.00 a.m. and 
no public transport is available, he shall be 
reimbursed the appropriate rate of half prescribed 
by Clause 20.—Motor Vehicle Allowance, if he uses 
his own motor vehicle for the journey between his 
residence and his headquarters. 

The subclause was inserted by consent out of 
Application No. 370 of 1985 with effect from 9 August 
last [see: (1985) 65 WAIG 1939]. It was inserted in 
furtherance of a well recognised and established nexus 
between the conditions of employment set out in this 
Award and those obtaining in the Public Service. 
Subclause 5 (g) of the Public Service Shift Work 
Agreement 1978 contains an almost identical provision 
which applies to public servants working at the 
Respondent hospital who work alongside salaried 
officers whose employment is governed by this Award. 

A difference of opinion has arisen between the parties 
as to the proper interpretation of the Award. The 
difference is whether in determining entitlement to 
payment of the allowance, the subclause is to be read as 
including in or excluding from the qualifying period the 
times of 11.00 p.m. and 7.00 a.m. Unlike the Public 
Service, shifts in the hospitals covered by this Award are 
scheduled to finish and start at those times. Many 
officers will be entitled to receive the allowance specified 
in the subclause if the period is inclusive of those times. If 
it is read as applying only to shifts which start before or 
finish after those times there will be few entitled to 
benefit under its provisions. 

The parties have been unable to resolve their 
differences. An application has been made pursuant to 
section 46 of the Industrial Relations Act for a 
declaration of the true interpretation of the provision in 
question. 
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The Association says simply that the Award should be 
interpreted as including the hours of 11.00 p.m. and 7.00 
a.m. within the qualifying period for the allowance. Such 
an interpretation accords with the interpretation adopted 
by the Public Service Board and with the custom and 
practice applying in the public service. To read the 
subclause otherwise, the Association argues, goes against 
the intention of the parties at the time it was inserted. 
Moreover, the Association contends that it produces an 
absurd result since few, if any, officers would qualify for 
the allowance; yet the purpose for its enactment was to 
overcome a perceived industrial injustice by providing a 
benefit similar to that which others in the workplace 
enjoyed so that all would be treated alike. Additionally, 
the Association argues, because in subclause 29 (1) (b) of 
the Award "Afternoon Shift" and "Night Shift" are 
defined by reference to times which are expressly 
inclusive of the times therein stipulated, the same 
approach should be adopted in respect of subclause (3). 

The Respondent on the other hand, argues that there is 
no ambiguity about the subclause. The expression 
"between" means what it says, that is, between two 
extremes and does not include those extremes. That the 
Respondent says, is the plain and ordinary meaning of 
the word and it referred to the definition of the term 
contained in Stroud's Judicial Dictionary (4th Edition) 
at page 281, which suggested that the expression had 
been similarly defined by the courts on the previous 
occasion. 

On behalf of the Respondent, it was argued that where 
words are unambiguous it is inappropriate to give them 
other than their plain and ordinary meaning. It submits 
that this was made clear by the Commission in the West 
Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 
v. the Meat and Allied Trades Federation of Australia 
(Western Australian Division), Union of Employers, 
Perth and others (1981) 61 WAIG 1061 and more 
recently, in Derby Meat Processing Co Ltd, and others v. 
West Australian Branch, Australasian Meat Industry 
Employees Union, Industrial Union of Workers, Perth 
(sic) (1984) 64 WAIG 862. To the extent that it is 
permissable to look to the intention of the parties the 
Respondent contends that its intention was that the 
subclause should be read literally; were it otherwise the 
Respondent would not have had consented to its 
insertion into the Award because too many others would 
qualify for the benefit. The Respondent could not in 
those circumstances have indicated to the Commission as 
it did, that the amendment to the Award would add little 
to labour costs. The Respondent acknowledges that the 
current practice in the Public Service is as has been 
indicated although it did not know that at the time the 
clause was inserted into the Award. However, it argues 
that the nexus extends to the written conditions of 
employment not to another's interpretation of those 
conditions. 

I accept that the traditional and well established 
approach to interpretation of awards is as the 
Respondent has outlined. That is clearly expressed by the 
Industrial Appeal Court in Norwest Beef Industries Ltd 
and Derby Meat Processing Co Ltd v. West Australian 
Branch, Australian Meat Industries Employees Union, 
Industrial Union of Workers, Perth (sic) (1984) 64 
WAIG 2124 and by that Court in Hon Minister for 
Health v. Hospital Salaried Officers' Association of 
Western Australia (Union of Workers), (1983) 63 WAIG 
1153. However, in my view that approach has to be 
reviewed in light of the Interpretation Act 1984. Section 
18 of that Act provides:— 

That in the interpretation of a provision of a 
written law, or a construction that would promote 
the purpose or object underlying the written law 
(whether that purpose or object is expressly stated in 
the written law or not) it shall be preferred to a 
construction that would not promote that purpose 
or object. 

Section 19 of the Act provides inter alia that:— 
(1) Subject to subsection (3), in the interpretation 

of a provision of a written law, if any material not 
forming part of the written law is capable of 
assisting in the ascertainment of the meaning of the 
provision, consideration may be given to that 
material — 

(a) to confirm that the meaning of the 
provision is the ordinary meaning 
conveyed by the text of the provision 
taking into account its context in the 
written law and the purpose or object 
underlying the written law; or 

(b) to determine the meaning of the provision 
when — 

(i) the provision is ambiguous or 
obscure; or 

(ii) the ordinary meaning conveyed by 
the text of the provision taking into 
account its context in the written 
law and the purpose or object 
underlying the written law leads to 
a result that is manifestly absurd or 
is unreasonable. 

Subsection (3) sets out criteria for determining 
whether extrinsic material should be used and if so what 
weight should be attached to it. In determining whether 
consideration should be given to any extrinsic material 
regard is to be had inter alia, to "the desirability of 
persons being able to rely on the ordinary meaning 
conveyed by the text of the provision taking into account 
its context in the written law and the purpose or object 
underlying the written law". A "written law" is defined 
by the Act to include "subsidiary legislation" which in 
turn includes an "instrument" made under any written 
law having legislative effect. In my view this extends to 
an award of the Commission made under the authority 
of the Industrial Relations Act. These provisions of the 
Interpretation Act suggest that the Commission is 
authorised to adopt a more flexible approach in inter- 
pretating its awards than has perhaps been the case in the 
past. 

In my view it has to be acknowledged that the 
subclause in question has some degree of ambiguity 
about it. Indeed, Robinson, the author of "Drafting" 
(Butterworths) at page 72 cautioned against the use of the 
expression "between" in such a context for that very 
reason. That there is some ambiguity about the subclause 
is I would have thought self evident from the fact that not 
only do the parties in the present proceedings differ over 
its meaning others, in particular the Public Service 
Board, have apparently found it possible to interpret it in 
a way which the Respondent would suggest was illiterate. 

Taking into account the history of the amendment 
which led to the enactment of the subclause in question, I 
consider it should be interpreted as including the times 
therein stipulated within the qualifying period for the 
allowance. The parties did not construct the subclause 
themselves but rather adopted the words from subclause 
5 (g) of the Public Service Shift Work Agreement. That 
was done because of the established nexus with the public 
service conditions of employment. The parties did not 
move to amend the Award for the sake of it, but rather in 
order to overcome an anomaly at the workplace resulting 
from the fact that salarfied officers employed in the 
Public Service on shift work received an allowance which 
salaried officers employed nearby under the Hospital 
Salaried Officers' Award on shift work did not. 

The Respondent's agent in the proceedings which led 
to the insertion of the subclause into the Award when 
consenting to the amendment did so by drawing 
attention to the nexus and noting that "there are salaried 
officers in hospitals, including university salaried 
officers and public servants, who presently received (sic) 
the benefit of the provisions sought". Those sentiments 
echoed the reasons then given by the Association's repre- 
sentative for seeking the amendment. The Respondent 
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admits that for public servants the benefit of "the 
provision" at that time included and currently includes 
within the qualifying period the times of 11.00 p.m. and 
7.00 a.m. In these circumstances I consider that the 
subclause should be interpreted in the same way. 

It is well established that there is not a fixed rule for 
computing time stipulated in a statutory enactment; the 
computation depends on the construction of the 
particular statute [see: Carnegie and Sons v. Dunham 
(1914) ULR 485]. The most rational mode of computing 
time is to have regard to the purpose for which the 
computation is to be made [see: Re North ex parte 
Hasluck (1895) 2 QB 264, 269 and see too: Dodds v. 
Walker (1981) 2 All ER 609; and Cartwright v. 
McCormick (1963) 1 All ER 11]. If as seems clear, the 
intention of the parties, as originally expressed, was to 
standardise conditions of employment in the work place 
it is difficult to escape the conclusion that the Award 
should be interpreted as is suggested by the Applicant. 

It may be that the Respondent did not intend the sub- 
clause to operate in the way in which I interpret it. 
However, having given as a reason for consenting to the 
amendment the fact that some salaried officers already 
enjoyed the benefit of a similar provision, I think it ill 
behoves the Respondent to say in effect that it wishes 
only to adopt for its employees the letter rather than the 
substance of that benefit. I would have thought it 
reasonable to suppose that the Respondents knew and 
understood the extent of the nexus before agreeing to the 
amendment in question. I accept that there is a 
distinction between agreeing to the amendment and 
agreeing to another's interpretation of it. But in this case 
the Respondent did not simply consent to the subclause 
being inserted into the Award, it did so in common with 
the other Hospitals ostensibly because of a perceived 
anomaly between salaried officers employed at the 
hospital under public service conditions of employment 
and salaried officers employed at the hospital under the 
Hospital Salaried Officers' Association Award. 

It may be too, that because of the scheduled starting 
and finishing times for shift work at the hospital, that the 
subclause in its present form is inappropriate for the 
industry it covered by the Award. That however, is not 
something for consideration in an interpretation 
exercise. 

In any event I do not accept that the Respondent's 
interpretation is the literal interpretation of the sub- 
clause, rather I think the interpretation placed on it by 
the Association and the Public Service Board is a more 
literal one. Superficially, it might seem that the 
Respondent's argument has much to commend it but it 
does not withstand scrutiny. It is no doubt correct that 
the expression "between" usually connotes the space 
which separates two datum points and so does not 
include those points. Where the datum point is a day in 
the context of statutory interpretation, that general rule 
is settled by the provisions of section 61 of the Inter- 
pretation Act. But where the datum point is a fraction of 
a day different considerations apply. I suggest that in 
common parlance when people talk of doing something 
between stipulated times of the day they normally 
include those times within the period. For example, it is 
not uncommon for hospital salaried officers to indicate 
that they work between the hours of 8.30 a.m. and 4.30 
p.m. By that they usually mean they start at 8.30 a.m. 
and finish at 4.30 p.m. and so include those two 
stipulated hours within the time span. There is good 
reason for it. It is easy to fix 8.30 a.m. but almost 
impossible to determine the initial instance which occurs 
within the period because the time is so brief. So too in an 
American case, Winaus v. Thorpe 87 111 App 297, 298, 
where the statute required action to be taken ' 'between 
8.00a.m. and 4.00p.m." it was held that the doing ofthe 
act at 8.00 a.m. met that criteria (see too: Hedderick v. 
State 101 Ind 564; McGinley v. Laycock 94 Wis 205). In 
so deciding the court said, "8 o'clock is not a period of 
time, like a day, capable of measurement, and forming a 
definite period as a boundary, but it is a mere instant of 
time so minute as to be incapable of being measured and 

excluded from the time prescribed within which the 
jurisdiction of the justice can attach". Significantly, in 
that case the court acknowledged as correct the general 
proposition that the expression "between" normally 
meant the space betwixt two determined points exclusive 
of those points. I suggest that the conclusion reached in 
that case accords with common usage of the terminology 
under review. The decision in the Irish case of Agnew v. 
Fowler (1851) I Ir Com Law Rep 462 is not an authority 
for the contrary view, as was suggested by the 
Respondent. In that case the statute required that an 
appeal against a Poor Law assessment be lodged between 
1 January and 14 February "inclusive". The appeal was 
lodged on 15 February and so was obviously out of time. 
Hence the question of what was meant by the expression 
"between" in the present context was not considered. 

The Respondent might have argued although it did 
not, that the rule Expressio Unius Personal Vel Rei, Est 
Exclusio Alterius operates against the interpretation 
suggested by the Applicant. Subclause 29 (b) of the 
Award expressly defines the afternoon and night shifts 
by reference to times expressed to be "after", "before" 
and "at or after" a given hour. Failure to use the 
expression "at or after" in subclause (3) might suggest 
that the times were not intended to be inclusive. 
However, it has to be acknowledged that subclause (3) 
was not always part of the clause but was added 
subsequently somewhat as an afterthought. Moreover, 
the subclause does not use the expression "after" and 
"before" which would have been consistent with the 
Respondent's interpretation of the subclause and 
consistent with the clause as a whole. 

For the foregoing reasons I declare that the true 
intention of subclause 29 (3) of the Hospital Salaried 
Officers' Award 1968 is that the qualifying period 
stipulated therein is inclusive of the times of 11.00 p.m. 
and 7.00 a.m. therein mentioned. 

MEAT INDUSTRY (State). 
Award No. R9 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 426 of 1986. 

Between Meat and Allied Trades Federation of Australia 
(Western Australian Division) Union of Employers, 
Perth, Applicant and West Australian Branch, 
Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, Perth, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 25th day of August 1986. 

Mr R.A. Heaperman appeared for the Applicant. 
Mr J. Gerritsen appeared for the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant seeks, pursuant 
to section 46 of the Industrial Relations Act 1979, a 
declaration of the true interpretation of those parts of the 
"Meat Industry (State)" Award No. R9 of 1979, as 
varied, contained in Clause 9.—Rates of Wage subclause 
(b) and Clause 29.—Work of Employees in Boning 
Rooms subclause (1) (a), subclause (2) (a) (ii) and 
subclause (2) (b) (ii). 

The schedule in support of the application sets out 
what is said by the Applicant to be the facts giving rise to 
the application. 

(a) Meat companies from time to time, obtain 
orders for sheep legs being boned out by the 
Tunnel Bone method which is different from 
the straight boning out of sheep's legs. 
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(b) The Federation (Applicant) is of the view that 
the existing definition of boners/workers 
contained in Clause 29 (1) (a) (ii) encompasses 
such work by boners. 

(c) The Federation (Applicant) is also of the view 
that the existing wage rate paid to boners 
Clause 9 (3) (b) and the tallies in equivalents 
provided in Clause 29 (2) (a) (ii) and 29 (2) (b) 
(ii) adequately compensate the boners for 
tunnel boning. 

(d) The Union (Respondent) disagrees with the 
Federation's (Applicant) view and maintains 
the boners should receive a higher rate of 
remuneration by adjusting equivalents for this 
type of boning. 

The question then posed by the Applicant is in the 
following terms: 

(a) Is tunnel boning provided for in the duties of a 
boner as specified in Clause 29 (1) (a) (ii)? 

(b) Does the existing wage rate and tally and 
equivalent for boners encompass payment for 
tunnel boned legs? 

The principles to be applied in matters of interpreta- 
tion are well established and no need be further 
canvassed in this decision other than to refer to the 
decision in appeals No. 4 and 6 of 1984 in the Western 
Australian Industrial Appeal Court in a matter of an 
appeal from a decision of the Full Bench given in matters 
No. 164 of 1984 and 165 of 1985 dated 22 May 1984 
between North West Beef Industry Ltd, First Appellant 
and Derby Meat Processing Co Ltd, Second Appellant 
and West Australian Branch, Australian Meat Industrial 
Employees Union, Industrial Union of Workers, Perth 
Respondent (64 WAIG 2124) where in the decision of 
Olney J. at page 2133 the following observations occur: 

If the case be that the correct approach to the 
interpretation of an industrial award is to read the 
document itself and to give the words used their 
ordinary common sense English meaning (see 
Jackson J. in United Furniture Trades Industrial 
Union v. Dale Manufacturing Co Pty Ltd 30 WAIG 
539 at p. 540) then the first task in every case will be 
to determine whether the words used are capable in 
their ordinary sense of having unambiguous 
meaning. If that question is answered in the 
affirmative then the further consideration of the 
expressed or supposed intention of the award 
making Tribunal does not fall to be considered. The 
majority of the Full Bench in this case took that view 
when they said: 

It is now trite law that when the meaning of 
language read in its ordinary natural sense is 
obtained it is not necessary or indeed 
permissible to look at the intention of the 
parties. 

In my opinion the majority of the Full Bench has 
correctly stated the basic principle to be applied in 
the interpretation of industrial awards . . . 

These principles have been applied by the Full Bench 
of this Commission in a case which has some relevance in 
this matter [see 292 of 1981 West Australian Branch, 
Meat Industry Employees Union, Industrial Union of 
Workers, Perth (Appellant) and Meat and Allied Trades 
Federation of Australia, West Australian Division, 
Union of Employers and Others (Respondents) 61 
WAIG 1061 ]. In this matter the Full Bench was reviewing 
an interpretation of Clause 29.—Work of Employees in 
Boning Rooms and in the decision of His Honour the 
President the following statement is made: 

I do not think it is the point that the Commission 
has found for an interpretation contrary to that 
evidence but it demonstrated what the appellant 
contended, the respondent conceded and the 
Commission came close to acknowledging, namely 
that Clause 29 is capable of unambiguous inter- 
pretation according to plain meaning (61 WAIG 
1062). 

And further in the same decision Commissioner 
Fielding observes: 

In my view there is no ambiguity about provisions 
of Clauses 12 or 29 of the award in question. 

The clauses for interpretation now before the 
Commission fall into the same category and I find no 
reason to form a different view from the Full Bench 
concerning the lack of ambiguity in the clauses. 
Therefore there is no need or warrant to seek extringic 
aids in the interpretation to be given. 

The first issue to be addressed is whether tunnel boning 
is provided for in the duties of a boner as specified in the 
award. The relevant portion of Clause 29.—Work of 
Employees in Boning Rooms provides as follows: 

(1) (a) "Boner" — a boner's work shall be the 
boning out of whole carcases of beef, veal, mutton, 
lamb, pork, goats and/or piecemeals in any of those 
categories. The foreman shall direct the boning 
method required, that is, straight or specified 
boning and/or piecemeal boning. 

(i) ... 
(ii) Specified or piecemeals boning shall mean 

the type of cut that the employer or 
foreman directs the boner to carry out. 

Placitum (ii) of this clause is clear in its intention in 
that it encompasses any specification of boning required 
to be performed by the employer. The requirement to 
produce a leg of a sheep with the bone removed but 
without the meat being cut in the normal manner is 
within the power of the employer to require and there- 
fore the work is obviously that of boners and contem- 
plated by the placitum. 

The Applicant's submission is erected on the basis that 
the work can be specified by an employer. It argues then 
that Clause 9 (b) which specifies the rate of wage for a 
boner, taken in combination with the provisions of 
subclause (2) (a) (ii) and (2) (b) (ii) of Clause 29.—Work 
of Employees in Boning Rooms act together so as to 
produce a rate of pay for the operation. It is clear that 
subclause (3) (b) of Clause 9.—Rates of Wage provides 
the rate for a boner and no further attention need be 
given to that portion of the argument in this definition. 
The relevant provisions of Clause 29.—Work of 
Employees in Boning Rooms, however, are as follows:— 

(2) (a) Boner's tallies — the following daily tally 
or the equivalent thereof per boner shall be: 

(i) ..• 
(ii) Sheep — Table or fixed hook boning — 72 

carcases. 
And further in subclause (2) (b): 

(b) Equivalents — For the purpose of computing 
the daily tally the following equivalents shall apply: 

(i) ... 
(ii) Sheep and Goats — 

One carcase under 29 kilograms (64 lbs) or 
one trunk with chump or portion of 
chump attached shall equal one carcase. 
One carcase or one trunk with chump or 
portion of chump attached over 29 kilo- 
grams (64 lb) and under 41 kilograms (90 
lb) shall equal 1 Vi carcases. 
One carcase 41 kilograms (90 lb) or over 
shall equal two carcases. 
One ram lamb 16.3 kilograms (36 lb) and 
over shall equal 1 Vi carcases. 
One ram or genuine stag shall equal two 
carcases. 
One billy goat 18 kilograms (40 lb) and 
over shall equal two carcases. 
Trunks — 
On bench or table — 
Four trunks shall equal three carcases. 
From a carcase on rail or chain — 
One trunk shall equal one carcase. 
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Four pairs of legs shall equal one carcase. 
Three pairs of loins shall equal one 
carcase. 
Two pairs of hindquarters shall equal one 
carcase. 
Two pairs of forequarters shall equal one 
carcase. 
When carcases are boned out, ribbed or 
birdcaged, each such carcase shall equal 
1 !4 carcases. 

The intent of subclause (2) (a) (ii) is clear, it merely sets 
the total number of carcases which constitute the daily 
tally or equivalent thereof per boner. The equivalents 
themselves are set out in subclause (2) (b) (ii) the purpose 
of which is to specify for the purpose of computing the 
daily tally, what equivalents shall be applied to equal one 
carcase. The thrust of the Applicant's argument is to 
convince the Commission that those equivalents set out 
in subclause (2) (b) (ii) should be read to include an 
equivalent for tunnel boned legs. The clause covers a 
broad range of equivalents which can be applied to the 
computation of the daily tally but it is obvious that 
tunnel boned legs are not included. Boning of a similar 
nature is included in that part of the clause which 
provides "when carcases are boned out, ribbed or bird- 
caged, each carcase shall equal 1 'A carcases" which gives 
some indication that a specified type of boning of a 
similar nature to tunnel boning has been contemplated in 
the award. In short the work as it has been described by 
the Applicant in its submissions is not covered in the 
award and the award is therefore silent on the issue. 

The specific questions posed by the Applicant are 
therefore answered in respect of question (a) in the 
affirmative and in respect of question (b) in the negative. 

A declaration will issue accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 426 of 1986. 

Between Meat and Allied Trades Federated of Australia 
(Western Australian Division) Union of Employers, 
Perth, Applicant and West Australian Branch, 
Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, Perth, Respondent. 

Declaration. 
HAVING heard Mr R.A. Heaperman on behalf of the 
applicant and Mr J. Gerritsen on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it by section 46 of the Industrial Relations 
Act 1979, does hereby declare — 

That the true interpretation of Clause 9 (b) and 
Clause 29 (1) (a), (2) (a) (ii) and (2) (b) (ii) of the 
Meat Industry (State) Award No. R9 of 1979 is that 
no rate is fixed for the task of tunnel boned sheep 
legs. 

Dated at Perth this 25th day of August 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

NOTICES — 
Award/agreement matters — 

Application No. PSA All of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS' (INSURANCE 

INDUSTRY) STAFF AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia Incorporated under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply throughout the State of 

Western Australia to all Government Officers eligible for 
membership of the Civil Service Association of Western 
Australia Incorporated who are employed in any calling 
or in connection with the industries of insurance or 
assurance, and to all Employers employing such Officers 
who are covered by the provisions of this Award. 

6.—Definitions. 
"Association" means the Civil Service Association of 

Western Australia (Inc). 
"Government Officer" means — 

(i) every salaried employee; 
(ii) any person referred to in (i) hereof who would 

have been a Government Officer within the 
meaning of section 96 of the Industrial 
Relations Act 1979 as enacted before the 
coming into operation of section 58 of the Acts 
Amendment and Repeal (Industrial Relations) 
Act 1984; 

(iii) any person employed in the following callings: 
General Manager 
Deputy General Manager 
Management Services Officer 
Assistant Management Services Officer 
Internal Auditor in Charge 
Internal Auditor 
Officer (howsoever designated) 
Settlements Officer 
Redemptions Officer 
Clerk in Charge 
Senior Clerk 
Clerk (howsoever designated) 
Manager 
Clerk Counter Supervisor 
Chief Assessor 
Senior Assessor 
Assessor Motor Vehicles 
Policy Drafting Clerk 
Clerk Research 
Senior Underwriter 
Underwriter 
Chief Inspector 
Senior Inspector 
Inspector Investigations 
Inspector 
Branch Manager 
Assistant Branch Manager 
Clerk Assistant 
Assistant General Manager Operations 
Secretary Stenographer 
Accountant 
Sub-Accountant 
Clerk Salaries 
Accounting Machinist 
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Manager Information Systems 
Project Leader 
Systems Development Manager 
Data Base Administrator 
Assistant Data Base Administrator 
Computer Systems Officer 
Shift Supervisor 
Operations Manager 
Data Control Officer 
Supervisor 
Assistant Administrative Officer 
Training Officer 
Co-ordinator 
Building Services and Advertising Officer 
Property Officer 
Operations and Maintenance Supervisor 
Plant Officer 
Assistant Plant Officer 
Typist (howsoever designated) 
Clerk Typist 
Claims Clerk 
Cashier 
Trainee (howsoever designated) 
Analyst Programmer 
Assistant Manager 
Claims Supervisor 
Personnel Officer 
Investigating Supervisor 
Filing Clerk 
Assistant Supervisor 
Liability Officer 
Senior Accounts Clerk 
Switchboard Operator 
Keyboard Operator 

"Casual Officer" means an Officer engaged by the 
hour for a period of less than one month in any period of 
engagement. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 14th day of October 1986. 

K. SCAPIN, 
Registrar. 

Application No. AGIO of 1986. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"HOSPITAL ASSISTANT TRAINEESHIP 
INDUSTRIAL AGREEMENT 1986". 

NOTICE is given that an application has been made to 
the Commission by Board Management Royal Perth 
Hospital and Others under the Industrial Relations Act 
1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
3.1 This Agreement shall apply to all hospital trainees 

undertaking traineeships as part of the Australian 
Traineeship System and shall exclude traineeships 
offered by the Public Service Board under the Public 
Service Act 1979-82. 

3.2 A "Traineeship" is a system of training under the 
Australian Traineeship system, in the knowledge and 
skills required in industry or commerce, comprising 
structured on the job training with an employer 
combined with a period of broad based training off the 
job in a technical college or other training institution and 
for the purposes of Western Australia, approved under 
the Western Australian Industrial Training Act. 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 21st day of October 1986. 

K. SCAPIN, 
Registrar. 

Application No. AG9 of 1986. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"KWINANA TOWAGE SERVICES SMALL CRAFT 
CREWS AGREEMENT 1986". 

NOTICE is given that an application has been made to 
the Commission by Maritime Workers' Union of 
Western Australia, Union of Workers and Merchant 
Service Guild of Australia, Western Australian Branch, 
Union of Workers under the Industrial Relations Act 
1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Agreement shall apply to Members of the Crews 

and Mooring Hands of the Employer's Vessels employed 
in the classifications mentioned in Clause 5 hereof within 
the Port of Fremantle and Shore Stations associated 
therewith. 

5.—Classifications. 
Shore Boatswain 
Launch Master 
Greaser/Mooring Hand 
Deckhand/Mooring Hand 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 20th day of October 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A21 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"THE STATE GOVERNMENT INSURANCE 

COMMISSION SALARIED OFFICERS AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

Area and Scope. 
This award shall apply throughout the State of 

Western Australia. 

Scope. 
This award shall apply to all Government Officers 

eligible for membership of the Civil Service Association 
of Western Australia Incorporated employed by the 
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State Government Insurance Commission except for 
those with a salary or range of salaries which is in excess 
of those prescribed in Clause 6.—Salaries of this award 
and subject to other contractual arrangements. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 12th day of November 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A18 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"WESTERN AUSTRALIAN METROPOLITAN 
TEACHING HOSPITALS — SALARIES AND 

CONDITIONS OF SERVICE AWARD 1986 
(MEDICAL OFFICERS)". 

NOTICE is given that an application has been made to 
the Commission by the Western Australian Branch of the 
Australian Medical Association Inc under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

2.—Scope. 
This Award shall apply to all medical officers 

employed as interns, resident medical officers, registrars 
and senior registrars by the Boards of Management of 
the following teaching hospitals: Royal Perth Hospital, 
Princess Margaret Hospital for Children, King Edward 
Memorial Hospital for Women, Sir Charles Gairdner 
Hospital, Fremantle Hospital. 

4.—Definitions. 
"Medical Officer" includes interns, resident medical 

officers, registrars and senior registrars. 
"Intern" means a medical officer employed as such by 

a teaching hospital during the first year of relevant 
experience following graduation, prior to full 
registration by the Medical Board of WA. 

"Resident Medical Officer" means a registered 
medical practitioner employed as a resident medical 
officer by a teaching hospital and in the second or 
subsequent years of relevant experience following 
graduation. 

"Registrar" means a registered medical practitioner 
employed as a registrar by a teaching hospital. A registrar 
may be appointed by a teaching hospital with or without 
the Part 1 Examination of an appropriate specialist 
qualification acceptable to the Specialist Recognition 
Advisory Committee established under the National 
Health Act. 

"Senior Registrar" means a registered medical 
practitioner employed as a senior registrar by a teaching 
hospital and who has obtained an appropriate specialist 
qualification acceptable to the Specialist Recognition 
Advisory Committee established under the National 
Health Act. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 4th day of November 1986. 

K. SCAPIN, 
Registrar. 

Application No. PSA A19 of 1986. 

APPLICATION FOR AN AWARD ENTITLED 
"WESTERN AUSTRALIAN STATE PUBLIC 
HOSPITALS MEDICAL PRACTITIONERS' 

AWARD 1986" 

NOTICE is given that an application has been made to 
the Commission by the Western Australian Branch of the 
Australian Medical Association Inc under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

2.—Scope. 
(1) Subject to subclause (2), this Award shall operate 

throughout the State of Western Australia and shall 
apply to all medical practitioners employed in any public 
hospital that is conducted or managed by a Board 
constituted under the Hospitals Act 1927 as amended. 

(2) This Award shall not apply to: 
(a) Perth Dental Hospital nor any public hospital 

that is a nursing home as defined under the 
Hospitals Act 1927 as amended. 

(b) Medical Superintendents. 
(c) Medical officers covered by the provisions of 

the Western Australian Metropolitan Teaching 
Hospitals Salaries and Conditions of Service 
Award 1986, Medical Officers. 

(d) Any medical practitioner engaged as an 
independent contractor. 

"Medical Practitioner" means — 
a medical practitioner as defined under the Medical 
Act 1894 as amended from time to time. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 4th day of November 1986. 

K. SCAPIN, 
Registrar. 

INDUSTRIAL MAGISTRATE — 
Complaints before — 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 68 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Complainant and 
Western Australian Government Railways 
Commission, Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 4th day of September 1986. 

Mr Sharp-Collett on behalf of the complainant. 
Mr R.G. Horton on behalf of the defendant. 

Reasons for Decision. 
THE MAGISTRATE: It could be argued that this matter 
should be disposed of quite shortly in that the complaint 
does not show a breach of the award and secondly the 
defendant is not correctly named. 

Each of the deficiencies were raised but no application 
was made for an amendment to the Complaint. As the 
defendant does not take the second point, I will ignore it 
so far as these reasons are concerned. 
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It is true that the complaint has been poorly worded 
but nonetheless it is clear that it was aimed at an 
identifiable breach. The way in which the defendant 
conducted its case has indicated to me that it well knew 
what the complaint was aimed at and conducted its case 
accordingly albeit the complaint may have missed the 
mark as a result of careless or incompetent drafting. 

Bearing in mind the nature of these proceedings and 
the fact that the defendant was well aware of the allega- 
tions it faced it would seem to me highly artificial to 
dismiss the complaint on this basis. Should it be 
necessary to formally amend the complaint I would 
amend the complaint as set out below and proceed to 
determine the matter on its merits. 

You failed to fill the position of Boilermaker 
mark out despite the fact that Mr Peter Hett, 
Boilermaker had served in the higher capacity for a 
period of more than three months. 

On the evidence I am satisfied that: 
(1) The defendant is bound by the award. 
(2) Mr Hett was employed by the defendant in the 

capacity of boilermaker. 
(3) Mr Hett served for a continuous period of three 

months as a boilermaker who for the greater part of his 
time is occupied in marking off and/or making templates 
or jigs. 

The complaint alleges that the defendant is in breach 
of Clause 17, subclause 6 of Award No. 18 of 1968 which 
subclause reads as follows:— 

After three months' continuous service in a higher 
grade, a vacancy shall be deemed to exist in such 
grade, and it shall be filled subject to subclauses (3), 
(4) and (5). Provided, however, that this subclause 
shall not apply where the position filled was caused 
by sickness, accident, long service leave or leave 
without pay or holidays of any worker, or the 
absence of a worker in the Civil Engineering Branch 
engaged temporarily on special maintenance, re- 
construction or construction work. 

There is no evidence before me that the proviso is 
applicable and therefore the success or otherwise of this 
complaint rests upon the first three lines of the subclause. 
As the vacancy has not been filled it would seem that the 
reference to subclauses (3), (4) and (5) is not relevant to 
the determination of this matter save and except 
reference to them may assist in interpreting the meaning 
of subclause (6). 

As to the meaning of continuous service I have been 
referred to a decision of Senior Commissioner Halliwell 
delivered on the 11th day of June 1986 but as the 
continuity of the higher payments to Mr Hett are not 
disputed by the defendant I find it unnecessary to refer to 
that decision nor to make any formal finding as to the 
word continuous as contained in subclause (6). In my 
view the success or failure of the complaint hinges upon 
the meaning of the words "service in a higher grade" as 
contained in that subclause. 

I have some difficulty in understanding what that 
phrase means. It would appear that the use of the phrase 
is confined to subclause (6) and that it is not used 
elsewhere in Clause 17 nor apparently throughout the 
award. The phrase "higher position" is used in sub- 
clauses (1) and (4) and the phrase "higher rate" is used in 
Clause 16, subclause (1). The term grade is however used 
in Clause 16, subclause (2) where it refers to a worker 
working in a lower grade. 

The word grade is used elsewhere in the award in 
particular at Clause 35 subclause (1) (d) which reads as 
follows:— 

Workers shall be paid for annual leave at their 
graded rates of pay when such leave is taken; 

It would seem to me that the word "grade" in this 
award is somewhat of a misnomer notwithstanding the 
fact that it has been included in the award, so far as 

Clause 17 is concerned, in substantially the same terms 
for approximately 40 years. Clause 4 subclause (f) of 
award Nos. 12 and 14 of 1947 read as follows:— 

After six months' continuous service in a higher 
grade, a vacancy shall be deemed to exist in such 
grade and it shall be filled subject to subclauses (c), 
(d) and (e). 

That award was replaced by award No. 34 of 1955 and 
Clause 17 subparagraph (f) of that award read as 
follows:— 

After three months' continuous service in a higher 
grade, a vacancy shall be deemed to exist in such 
grade, and it shall be filled subject to subclauses (c), 
(d) and (e). 

I consider the word grade is a misnomer for the award 
does not appear to me to have any formal grading of 
employees. However Clause 5 of the award speaks of 
designation and it reads as follows:— 

No new designation shall be introduced during 
the currency of this award so as to reduce the status 
of any worker covered thereby. 

There is an identical clause bearing the same number in 
award No. 34 of 1955 and it is significant to note that in 
that award and thereafter the wages clause includes an 
item number followed by a designation followed by the 
various rates of pay. It would seem to me therefore, to 
give the term higher grade or lower grade or graded rates 
any sensible meaning, one could properly substitute the 
word "designation" for the word "grade" thus Clause 
17 subclause (6) would read:— 

After three months' continuous service in a higher 
designation a vacancy shall be deemed to exist in 
such designation. 

The question being is there a designation of a boiler- 
maker/marker off or some other similar designation? In 
my view when one examines Clause 44 subclause (4) item 
73 subparagraph (c) there is such a designation, the 
designation being item 73 (c) which reads as follows:— 

Who for the greater part of his time is occupied in 
marking off and/or making templates or jigs. 

The defendant would argue that no such designation 
exists and that item 73 subparagraph (c) does not create a 
designation but rather is a medium through which a pay 
loading is created. With that I cannot agree. I do not see 
any distinction between paragraph (c) and any other 
paragraph in item 73 which would indicate that para- 
graph (c) should be treated in that way. 

There are items within Clause 44 which do create the 
medium through which a pay loading is to be paid rather 
than creating a designation and I refer to item 113 in 
subparagraph (4) of Clause 44 where it shows as a 
designation a plumber and continues on: 

Provided a plumber holding a registration in 
accordance with the Metropolitan Water Supply, 
Sewerage and Drainage Act, except when employed 
for a major portion of any week in or about a 
permanent maintenance depot, shall be paid an 
allowance of $8.00 per week. 

It is clear, in my view, that that proviso does not create 
an additional designation under the heading plumber but 
simply creates a pay loading to a plumber who holds the 
necessary registration. The wording under item 113 as 
compared with item 73 paragraph (c) is quite different 
and in my view supports the finding that item 73 para- 
graph (c) creates a designation. 

It would seem to me on other occasions the defendant 
has been prepared to accept item 73 paragraph (c) as 
creating a designation. This is supported by exhibit "B" 
which advertises six positions of boilermaker/mark out 
in the Boiler Shop Workshops Midland. Subsequently 
persons were appointed to those positions and an appeal 
under the then Government Employees (Promotion 
Appeal Board) Act was lodged by a person holding the 
designation of boilermaker and subsequently that appeal 
was heard and determined (see exhibit "C"). 
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Having satisfied myself that there is a designation 
entitled boilermaker who for the greater part of his time 
is occupied in marking off and/or making templates or 
jigs is that designation higher than that held by Mr Hett, 
his designation being that of boilermaker? 

Under most of the items set out in Clause 44 there is no 
separate grading of the designations and the only 
distinction to be made between the designations under 
item 73 and many others in Clause 44 is the rate of pay 
per week. The rate of pay for a boilermaker who for the 
greater part of his time is occupied in marking off and/or 
making templates or jigs is greater than that for the item 
designated boilermaker therefore in my view it is a higher 
designation and thus a vacancy exists which should have 
been filled subject to subclauses 3,4 and 5 of Clause 17.1 
therefore find the complaint has been proved. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint Nos. 267-276 of 1986. 

Between the Australian Builders' Labourers Federated 
Union of Workers, Western Australian Branch; 
Building Trades Association of Unions of Western 
Australia (Association of Workers); the Western 
Australian Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers; the 
Operative Plasterers and Plaster Workers Federa- 
tion of Australia (Industrial Union of Workers) 
Western Australian Branch; the Plumbers and 
Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers, 
Complainants and Springdale Comfort Pty Ltd, 
Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 17th day of October 1986. 

Mr S.P. Harman (of Counsel) on behalf of the 
complainants. 

Mr M.L. Bennett (of Counsel) on behalf of the 
defendant. 

Reasons for Decision. 
THE MAGISTRATE: In essence the defendant 
contends that there is no power vested in me to order the 
defendant to produce documents against its own interest. 
The complainant on the other hand relies upon Form 1 
and Form 2B as contained in the Industrial Arbitration 
(Industrial Magistrates) Regulations 1980 and 
Regulation 3 of those Regulations. 

It would seem that a convenient place to commence 
examining this question is the Industrial Relations Act 
firstly section 81 subsection (2a) which reads as follows: 

In the exercise of his jurisdiction under this Act an 
Industrial Magistrate has like powers to a 
stipendiary magistrate sitting as a court of summary 
jurisdiction. 

In view of section 81 subsection (2a) I would have 
thought that the powers available to a stipendiary 
magistrate pursuant to the provisions of the Justices Act 
1902 (as amended) would be available to an Industrial 
Magistrate in so far as they are not inconsistent with the 
Industrial Relations Act nor the provisions of the 
Industrial Arbitration (Industrial Magistrates) 
Regulations 1980 as amended. 

Section 83 subsection 8 reads as follows: 
Unless otherwise prescribed the practice and 

procedure to be observed before an Industrial 
Magistrate shall be those observed in civil 
proceedings. 

I have some difficulty with this subsection in that I am 
uncertain as to which practice and procedure should be 
adopted bearing in mind there are at least three courts 
within this State exercising civil jurisdiction, they being 
the Supreme Court, the District Court, and the Local 
Court each of which have different practices and 
procedures. It could be argued that the term "a court of 
summary jurisdiction" as appearing in section 81 
subsection (2a) is wide enough to include the Local Court 
and thus section 83 subsection 8 should be read in that 
light. For myself I would have thought such an argument 
was suspect. On the other hand it could be argued that 
there is an anomaly between the provisions of section 81 
subsection (2a), section 83 subsection 8 and the 
Industrial Arbitration (Industrial Magistrates) 
Regulations 1980 as amended. This argument would 
seem to me to have more validity. This dilemma was 
observed by Mr Justice Olney in the decision of Anchor 
Anderseon and Others v. Pope Appeal No. 1 of 1986 
where His Honour said at page 12: 

It is not inappropriate to observe that section 83 
subsection 8 provides that unless otherwise pre- 
scribed the practices and procedure to be observed 
before an Industrial Magistrate shall be those 
observed in civil proceedings unless some other 
practice and procedure has been prescribed. If no 
other practice and procedure has been prescribed it 
would seem to me that a submission that there is no 
case to answer is entirely inappropriate upon an 
application brought pursuant to section 83 
subsection 1 and that in accordance with the 
ordinary practice in civil proceedings the defendant 
should first proceed with the calling of such 
evidence as he wishes to adduce. However this 
matter was not averted to in the course of argument 
and its answer will depend upon the proper 
construction of Regulation 3 of the Industrial 
Arbitration (Industrial Magistrates) Regulation 
1980. 

Pursuant to section 113 subsection 3 of the Industrial 
Relations Act the Governor may make regulations for 
the purpose of regulating the practice and procedure 
before Industrial Magistrates. Regulations have been 
made pursuant to that provision on 20 February 1980 
which date precedes the insertion of section 81 subsection 
(2a) and section 83 subsection 8 each of which were 
inserted by the Act's Amendment and Repeal (Industrial 
Relations) Act No. 2 of 1984. 

The regulations presently in force are clearly not 
consistent with the intent evidence by section 83 
subsection 8 in that the regulations in the main adopt the 
procedures used in Courts of Petty Sessions which is a 
forum designed to hear and determine criminal matters. 
Nonetheless, it is my view that the regulations as they 
stand are in force and they prescribe the practice and 
procedure to be observed by an Industrial Magistrate. I 
am therefore of the opinion that there are practices and 
procedures which are prescribed, albeit inconsistent with 
the notion of having Industrial Magistrates follow the 
practice and procedure observed in civil procedures, and 
thus the intent of section 83 subsection 8 is of little 
consequence. As I have said on a number of occasions 
the situation which exists is most unsatisfactory and has 
resulted in a number of technical points being taken. It is 
to be hoped that those charged with the responsibility of 
the administration of this Act will take the appropriate 
steps to have the matter simplified. 

I turn now to the Industrial Arbitration (Industrial 
Magistrates) Regulations 1980 as amended which came 
into force on 1 March 1980 and as far as is relevant only 
two amendments have been made, one appearing in the 
Government Gazette on 10 October 1980 which amended 
Form 2 by inserting after the words "to be further dealt 
with according to law" the following "Take notice that 
at the time and place aforesaid you are required to 
produce the following documents". The second 
amendment appeared in the Government Gazette dated 4 
May 1985 wherein regulation 3 subregulations 5 and 7 
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were amended. The schedule to the regulations was also 
amended by the deletion of Forms 1 and 2 and the 
substitution of Forms 1, 2A and 2B. 

Regulation 3 subregulation 1 reads as follows: 
Subject to the Act and to these regulations, 

proceedings before an Industrial Magistrate and in 
particular the making of a complaint, the issue of a 
summons, the summonsing of witnesses, the fees to 
be paid relating to any matter, the taking of 
evidence, the hearing and determination of a 
complaint and the costs and allowances of the 
parties and witnesses shall be, with such 
modification as the circumstances required, those 
prescribed by the Justices Act 1902-79, in respect of 
proceedings before justices for a simple offence. 

The question before me relates to the issuing of a 
summons to a defendant requiring the defendant to 
produce certain documents. There is in my view nothing 
within the Act which would override the provisions of the 
Justices Act in relation to the issuing of such summons 
and I will now consider the relevant provisions of the 
regulations to see whether or not the procedure under the 
Justices Act has been modified. 

Regulation 3 subregulation 5 reads as follows: 
The summons shall be directed to the defendant, 

and shall state shortly the matter of complaint, and 
require him to appear at a certain time and place 
before such Industrial Magistrate as shall then be 
there. 

It should be noted that no mention is made of 
requiring the defendant to produce any documents. On 
the other hand regulation 3 subregulation 9 deals with the 
issuing of summonses to witnesses and reads as follows: 

Subject to these regulations, a summons to a 
witness 

(b) may require the production of books, 
deeds, papers and writings in the 
possession or control of the person to 
whom it is directed; 

Regulation 5 then deals with the non-compliance of a 
witness summoned and reads as follows: 

1. If a person summonsed as a witness neglects or 
refuses to appear at the time and place appointed by 
the summons or neglects or refuses to bring and 
produce all documents and writings in his possession 
or power when so required by the summons and no 
just excuse is offered for such a neglect or refusal, 
then (after proof that the summons was duly served 
upon such person and that a reasonable sum was 
paid or tendered to him for his costs and expenses of 
attendance), the Industrial Magistrate before whom 
such person summonsed to appear may then and 
there impose upon him in the absence of a penalty 
not exceeding $40.00, which may be recovered in the 
same manner as penalties imposed upon a summary 
conviction. 

2. The Industrial Magistrate may also issue a 
warrant to bring and have such persons at a time and 
place mentioned in the warrant before such 
Industrial Magistrate as shall then be there to testify 
what he knows concerning the matter of the 
complaint. 

3. Notwithstanding subregulation 9 of regulation 
3 and subregulation 1 of this regulation, no person 
shaU be bound to produce any document or writing 
not specified or otherwise sufficiently described in 
the summons, or which he would not be bound to 
produce upon a subpoena duces tecum in the 
Supreme Court. 

Regulation 3 subregulation 8 deals with the form of the 
summons for a witness and reads as follows: 

A summons of a witness shall be in the form of 
Form 3 in the Schedule of the Regulations. 

50791—6 

When one refers to Form 3 it is evident that the Form 
includes the following words "and you are further 
required to bring with you and produce at the same time 
and place abovenamed the following documents;" 

Regulation 3 subregulation 7 deals with the issuing of 
the summons to a defendant and the amendment 
appearing in the Government Gazette dated 10 October 
1980 amended Form 2 which was the then form of 
summons to a defendant to include the words "take 
notice- that at the time and place aforesaid you are 
required to produce the following documents". This 
wording is similar to the notice included in Form 3 
Summons to a Witness. However, as it has been noted, 
regulation 3 subregulation 9 empowers an Industrial 
Magistrate to issue a summons to a witness requiring 
them to produce documents. No such regulation exists in 
relation to a defendant albeit regulation 3 subregulation 
7 provides for the issue of a summons to a defendant. 
The amendments included in the Government Gazette 
dated 4 May 1984, deleted regulation 3 subregulation 7 
and replaced it with a provision which requires that ' 'a 
summons to a defendant be in triplicate and in the case of 
a defendant's copy the summons, will be in the form set 
out in Form 2B in the Schedule of the Regulations. Form 
2B in the Regulations has printed in the body of the form 
"the defendant is required to produce the following 
documents". 

Once again no regulation has been made empowering 
an Industrial Magistrate to require a defendant to 
produce any documents. 

The amendments contained in the Government 
Gazette dated 4 May 1984 do nothing more than to 
describe the nature of the forms to be used. Does the 
inclusion of the words "the defendant is required to 
produce the following documents" without any other 
authority, given an Industrial Magistrate the power to 
require the production of documents as requested by the 
complainant in this action? 

Apart from the notation in the form there is, in my 
view, nothing within the regulations which would allow 
an Industrial Magistrate to depart from the procedures 
outlined in the Justices Act. I am of the view that there is 
no provision within the Justices Act nor any procedure 
available to a stipendiary magistrate sitting in a court of 
summary jurisdiction which would empower such a 
magistrate to compel a defendant to produce documents 
which would or are likely to incriminate that person at 
the trial. 

In my view regulation 3 subregulation 7 is insufficient 
to grant the required power. Indeed when the regulations 
were initially drafted the only summons which contained 
any notation regarding the production of documents was 
included in the summons of witnesses Form 3. As I have 
previously pointed out the draftsman included in the 
regulations the power to require the production of 
documents from witnesses together with provisions for 
non-compliance of the summons and restrictions on 
which documents the witness was bound to produce. No 
such regulations was included in relation to the 
production of documents by a defendant. Notwith- 
standing two amendments to the form of summons to be 
issued to a defendant, no amendment has been made to 
the regulations to provide for that power. I am therefore 
of the view that I have no power to require the defendant 
to produce the documents as outlined in complaints 
267-276 of 1986. 
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BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 91 of 1986. 

Between Garry Lloyd Davies, Complainant and One 
Man Band Pty Ltd, Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 2nd day of October 1986. 

Mr P.L. Davies (Snr) on behalf of the complainant. 
Mr M.P. O'Meara on behalf of the defendant. 

Reasons for Decision. 
THE MAGISTRATE: Essentially the facts in this matter 
are not in dispute. They being that on 4 July 1986 
Commissioner Negus made an Order ordering the 
defendant to pay to the complainant the sum of $324.66 
within 21 days of the date of the Order. At this point in 
time the defendant has only paid the sum of $279.21 to 
the complainant making a shortfall of $45.45. The 
defendant argues that it has complied with the Order in 
that the $45.45 which has not been paid directly to the 
complainant has been deducted from the amount and 
paid to the Commissioner of Taxation by way of income 
tax on behalf of the complainant. This action was taken 
as the defendant is of the view that it is obliged to do so 
by virtue of the provisions of the Income Tax Assessment 
Act. 

The complainant on the other hand contends that the 
defendant should pay to him the full sum of $325.66 and 
if there is any obligation under the Commonwealth 
Income Tax laws to deduct income tax from any wages 
paid to him then that should be paid by the defendant at 
the defendant's own expense. The complainant also 
contends that the defendant has been unco-operative in 
that the $279.21 received by him has been paid by way of 
four cheques, the first being for $192.71, the second for 
$35.80, the third for $45.60 and the final cheque for 
$51.10. The defendant says that the payments were made 
in this manner for in the first instance there was a mistake 
as to the correct calculation of income tax and subject to 
advice from the Taxation Department it has only 
deducted tax at the lower rate albeit the complainant had 
not completed and served the defendant with the 
appropriate documentation to justify the lower rate 
being applied. 

From the evidence before me it is quite clear that the 
majority of the sum of $324.66 is made up of wages 
namely $250 and that the balance of $74.66 is reimburse- 
ment for expenses incurred during the period of employ- 
ment. It therefore seems clear to me that the employer is 
obliged to deduct an appropriate amount of income tax 
from the wages which were due and payable to the 
complainant. Having done so it is agreed by the parties 
that the defendant paid the sum to the Taxation 
Department and duly issued an appropriate group 
certificate to the complainant. 

In my view, on the evidence before me, the defendant 
was entitled, indeed obliged, to deduct the appropriate 
amount of income tax from the wages he paid to the 
complainant and I am satisfied on the evidence called on 
its behalf that the amount so deducted was an 
appropriate amount. Having paid that sum to the 
Commissioner of Taxation on behalf of the complainant 
I am of the view that the defendant has complied with the 
Order in that the complainant has received full benefit of 
$324.66 as was ordered. 

However, the defendant has not complied strictly with 
the terms of the Order in that the total amount was not 
paid within 21 days of the Order. Despite this breach, 
having taken all of the circumstances into account, I do 
not consider it appropriate to inflict any penalty upon the 
defendant save and except it will be ordered to pay the 
costs of $11.50 for the filing of the complaint in default 
execution. 

BEFORE THE INDUSTRIAL MAGISTRATE 

Complaint No. 67 of 1986. 

Between the West Australian Locomotive Engine 
Drivers', Firemen's and Cleaners' Union, 
Complainant and Commissioner of the Western 
Australian Government Railways, Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 23rd day of July 1986. 

Mr L. Young on behalf of the complainant. 
Mr R.G. Horton on behalf of the defendant. 

Reasons for Decision. 
THE MAGISTRATE: I have before me one complaint 
alleging that the defendant booked a worker, namely 
driver Brian Edwin Cox, off for a public holiday namely 
Easter Monday at a foreign station namely Albany 
without the worker having made a request for the same 
contrary to Clause 24 subclause (2) (f) of Award No. 13 
of 1973. 

I accept that the parties are bound by the Award. The 
relevant facts are not in issue and are as follows:— 

1. The weekly roster for the week ended 5 April 
1986 showed that driver Cox was not required for 
Monday 31 March. 

2. The wages time sheet shows that in accordance 
with the weekly roster driver Cox did not work on 31 
March. 

3. The home station for driver Cox was Narrogin 
and the Albany station was either a foreign or a 
temporary home station. 

4. Driver Cox did not request to be booked off 
for a holiday on 31 March. 

Clause 24 subparagraph (2) (f) reads as follows:— 
Unless at his own request, no worker shall be 

booked off for a holiday at a foreign or at his 
temporary home station. 

Clause 24 (2) (a) reads as follows:— 
In addition to the annual leave the following days 

shall be observed as holidays; New Years Day, 
Australia Day, Labour Day, Good Friday, Easter 
Monday, Anzac Day, Foundation Day, Sovereign's 
Birthday, Christmas Day, Boxing Day, and any 
other day proclaimed as a general public holiday. 

It is common ground that Monday 31 March 1986 was 
Easter Monday and therefore was a holiday in accor- 
dance with Clause 24 subparagraph (2) (a). 

I accept the fact that 31 March 1986 was a holiday for 
the purposes of Clause 24 subparagraph (2) (f) and that 
driver Cox did not request to take that day off while he 
was at Albany, Albany being a foreign or temporary 
home station for him. That being the case has the 
defendant breached Clause 24 subparagraph (2) (f)? In 
my view, that question can only be answered once the 
meaning of the term "booked off" has been ascertained. 

The term "booked off" is not defined in the Award 
but is used extensively throughout it. The advocate for 
the defendant has referred me to a decision of the Court 
of Arbitration in the matter of Western Australian 
Midland Railway Employees Industrial Union of 
Workers v. the Midland Railway Company of Western 
Australia Ltd reported at 1929 WAIG 15. 

The matter came before that Court on an application 
by the Industrial Magistrate for an interpretation the 
request being as follows:— 

Are men booked off at foreign stations on Good 
Friday and Christmas Day entitled to have one day 
added to their annual leave. 

With respect I do not consider that this case decides the 
point in issue before me. I think this is clear from the 
decision of the President where he says at page 15 "The 
question put to the court involves in particular the 
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construction of subclause (i)". Subclause (i) reads as 
follows:— 

Any worker shall not be booked up for a paid 
holiday when standing off-duty at a foreign station. 

His Honour, the President then went on to say "This 
clause is far from being free from any ambiguity; it 
contains two phrases neither of which is defined in the 
agreement. These are 'booked up' and 'paid holiday'.". 
And further on that page His Honour says "The only 
meaning consistent with the premises in my opinion is 
that if a worker is at a foreign station on either Good 
Friday or Christmas Day and does not work he shall 
nevertheless not be credited with having had a paid 
holiday, in other words, it shall not be 'booked up' to 
him, and there will still remain due and owing to him a 
days leave." 

In my view there is distinction between the terms 
"booked up" and "booked off". 

The defendant would argue otherwise as it apparently 
did in 1921 and I refer to page 16 of the decision 
previously referred to where the following is recorded:— 

Mr Kennealy: When he is away from his home 
station for a holiday he cannot be booked up at the 
present time to do it out there. 

The President: That is one of the specially men- 
tioned holidays. 

Mr Kennealy: Yes. If he is away from his home 
station he cannot be booked off and have his 
holiday there, and we say that that shall continue. 

Mr Somerville: You do not want it to count as one 
of the paid holidays he would receive. 

Mr Kennealy: That is so. If he is sent to 
Timbuctoo, we do not want him to have to take the 
holiday at Timbuctoo. 

The President: Is there any difference between 
"booked up" and "booked off". 

Mr Kennealy: Whilst there is, I do not think the 
department wish to mean it that way. 

The President: You say "booked up". 
Mr Kennealy: Yes, because then it is booked to 

him and he takes it out at the foreign station, where 
there is only a wire fence very often. 

I think the observations of Mr Kennealy make it clear 
why this clause has been inserted in the Award. It is of 
little comfort to a man who is at a foreign or temporary 
station to be granted a holiday for in many cases he 
would not be able to effectively use it. 

With respect I agree with Mr Young as to the inter- 
pretation he would place on the term "booked off". He 
would say that where a driver is not booked on then he is 
booked off. I have examined a number of clauses of this 
Award, and consider that that is the meaning consistent- 
ly used throughout. There is nothing within Clause 24 
subclause (2) (f) which in my view warrants any other 
interpretation being placed on that term. Whilst I 
appreciate that such an interpretation is somewhat 
circular it is nonetheless sufficient to determine this 
matter. 

I consider clauses such as Clause 21 firmly supports 
that interpretation where the terms "booked up" and 
"booked off" are used and in my view highlight the 
distinction between the two. 

As I understand the contention of the defendant, it 
would say I am not entitled to look at the term ' 'booked 
off" as it is used elsewhere within the Award. Whilst I 
accept that in some circumstances the meaning of a term 
can change from clause to clause I do not consider that 
this is so in the matter before me. I need only quote from 
the case referred to me by the defendant to find support 
for the method I have adopted and in that regard I quote 
from the President's decision at page 15 where he said 
"The meaning of these, in order to ascertain the 
intention of the parties, has to be gathered from the 
surrounding circumstances including therein a con- 
sideration of the agreement as a whole and the customs 
prevalent in the industry when the agreement was 
made". 

Driver Cox did not work on Monday 31 March 1986 in 
accordance with the weekly roster for the week ending 5 
April 1986 albeit he was willing and able to attend for 
duty if rostered or called upon to do so. In other words 
he was not booked on. Without his request he was 
booked off for a holiday at a foreign or a temporary 
station contrary to Clause 24 subparagraph (2) (f) of the 
Award and as a consequence I find the complaint as 
made has been proved. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 38 of 1986. 

Between Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers, Complainant and Kenworthy 
Plumbing Pty Ltd, Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 23rd day of July 1986. 

Mr G. Droppert (of Counsel) on behalf of 
complainant. 

Mr H.J. Dixon (of Counsel) on behalf of defendant. 

Reasons for Decision. 
THE MAGISTRATE: The complainant has brought 
two complaints against the defendant. The first one 
alleging that the defendant employed plumbers on a 
piece work basis contrary to the provisions contained in 
Clause 12.—Special Rates subclause (c) Piecework 
Prohibited of the Plumbing Industry (Queensland and 
WA) Award 1979. As to that complaint the complainant 
ultimately relied on the following particulars of the 
claim:— 

(a) That Kenworthy Plumbing Pty Ltd employed 
Ernst Gunter Seiffert, a plumber on a piecework 
basis on building sites at High Wycombe, Kingsley, 
Willetton, Ballajura, Marangaroo, Jandakot, 
Woodvale, Glendalough, Sorrento, Craigie, 
Wembley and Heathridge in November and 
December 1985. 

(b) That Kenworthy Plumbing Pty Ltd employed 
John Arne Eliassen, a drainer, on a piecework basis 
on building sites at Yangebup, Wilson, Willetton, 
Armadale, Cahsta, Thornlie, Shelley and Bateman 
in November and December 1985. 

The second complaint alleges that the defendant failed 
to keep Time and Wages Records in the manner pre- 
scribed in Clause 29.—Time Records of the Plumbing 
Industry (Queensland and WA) Award 1979. Insofar as 
this complaint is concerned the complainant relies on 
amended particulars as follows:— 

It will be alleged that the defendant generally 
failed to keep Time and Wages Records in accor- 
dance with Clause 29 of the Plumbing Industry 
(Queensland and Western Australian) Award 1979 
including:— 

a. Failure to show classifications. 
b. Failure to show hours worked each day. 
c. Failure to show allowances paid each 

week. 
d. Failure to keep any records at aE for Ernst 

Gunter Seiffert prior to 5 December 1985. 
e. Failure to keep any records for Dean 

Martin Seiffert prior to 5 December 1985. 
f. Failure to keep any records for Andrea 

Franciscus Muller prior to 4 July 1985. 
In relation to the last complaint the defendant 

concedes that in respect of the two apprentices namely 
Dean Martin Seiffert and Andrea Franciscus Muller they 
were employees of the defendant and the records in 
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relation to them did not comply with Clause 29 of the 
award. The defendant contends that Ernst Gunter 
Seiffert was not an employee, and thus they were under 
no obligation to keep time records on his behalf. For the 
reasons to be given in relation to Complaint 38 of 1986.1 
agree with the defendant that Ernst Gunter Sieffert was 
not an employee and thus there was no obligation on 
them in relation to him to keep records in accordance 
with Clause 29 of the award. 

As to Dean Martin Seiffert and Andrea Franciscus 
Muller, I accept that at the time the Union carried out an 
inspection on the time records that the only records kept 
on behalf of Dean Martin Seiffert was for the week 
ending 5 December 1985 and 12 December 1985 and that 
those records did not contain the classification of the 
employee nor did they contain the hours worked each 
day nor the allowances paid each week. At some time 
after that inspection the classification of Mr Seiffert was 
included on his record and he signed for the wages he 
received on the week ending 5 December and 12 
December and subsequent pay periods. However, 
despite the inspection the records still did not contain the 
hours worked each day nor the allowances paid each 
week to Mr Seiffert. 

In relation to Mr Muller I am satisfied that records 
were kept covering his period of employment with the 
defendants but that at the time of the inspection by the 
Union of the time records his record did not contain his 
classification nor the hours worked each day nor details 
of any allowances paid by the week. Once again at a time 
subsequent to that inspection the classification of Mr 
Muller together with his signature for the wages received 
was added to the record. The hours worked each day and 
the allowances paid per week were not, despite the 
inspection of the time of wages records, including in the 
record, as is required by Clause 29 of the award. 

In respect of complaint 39 of 1986 I am satisfied that 
although some records were kept they were not kept in 
accordance with the provisions of Clause 29 of the 
award, either before the inspection of the records by the 
Union nor subsequent to that inspection and in relation 
to Dean Martin Seiffert they were only kept for a partial 
period of employment with the Company. 

As I understand the defendants position they accept 
that they are bound by the Plumbing Industry 
(Queensland and WA) Award 1979, they being an 
employer listed in a schedule of an amendment to the 
award namely the Plumbing Industry (Queensland and 
WA) (roping in No. 4) Award 1983. However, they 
contend that they are only bound by the award in respect 
of those persons who are employed by them in a 
master/servant relationship. In this regard they refer to 
Clause 4 of the award Parties and Persons Bound which 
reads as follows:— 

This award applies to and is binding upon: 
a. The Plumbers and Gasfitters Employees' 

Union of Australia; 
b. Employers and organisations of employers 

listed in the schedule in respect of their 
employees engaged in the industry of the 
occupations, business or enterprises of 
plumbers, drainers, gasfitters, roof 
plumbers, lead burners, ship plumbers, 
and heating, air conditioning or 
ventilation plumbers, whether members of 
the Plumbers and Gasfitters Employees' 
Union of Australia or not. 

There is a proviso to that clause which is not applicable 
to the facts before me. 

I would agree with the contention of the defendant 
that the award is only binding on the defendant in respect 
of their employees and as a consequence is not binding 
upon them in respect of persons who have a relationship 
with them other than that of employer/employee. 

Having come to that conclusion it would seem to me a 
prime consideration to determine is whether or not Ernst 
Gunter Seiffert and John Arne Eliassen were in fact 

employees of the defendant. There are a number of cases 
which refer to the indicia which one should consider in 
determining this question. I propose to refer to only one 
case for in my view it conveniently summarises this area 
of the law, the case being Stevens Brodribb Sawmilling 
Company Pty Ltd and Gray Brodribb Sawmilling 
Company Pty Ltd (1986) 60 ALJR 194 and I quote from 
the joint judgment of Wilson and Dawson J. J. at pages 
201 and 202 as follows:— 

The classic test for determining whether the 
relationship of master and servant exists has been 
one of control, the answer depending upon whether 
the engagement subjects the person engaged to the 
command of the person engaging him, not only as to 
what he shall do in the course of his employment but 
as to how he shall do it: Performing Right Society 
Ltd v. Mitchell and Booker (Palais de Danse) Ltd 
(1924) 1 KB 762. The modern approach is, however, 
to have regard to a variety of criteria. This approach 
is not without its difficulties because not all of the 
accepted criteria provide a relevant test in all 
circumstances and none is conclusive. Moreover, 
the relationship itself remains largely undefined as a 
legal concept except in terms of the various criteria, 
the relevance of which may vary according to the 
circumstances. Thus when Windeyer J. in Marshall 
v. Whittaker's Building Supply Co (1963) 109 CLR 
210 at 217, said that the distinction between a 
servant and an independent contractor "is rooted 
fundamentally in the difference between a person 
who serves his employer in his, the employer's 
business, and a person who carries on a trade or 
business of his own"; he was really posing the 
ultimate question in a different way rather than 
offering a definition which could be applied for the 
purpose of providing an answer. So too when 
Denning L.J. in Bank Voor Handel en Scheepvaart 
NV v. Slatford (1953) 1 QB 248 at 295, observed that 
the test of being a servant does not rest nowadays on 
submission to orders but "depends on whether the 
person is part and parcel of the organisation". As a 
restatement of the problem, this observation may 
place a different emphasis upon the tests to be 
applied but of itself offers no new test for the 
solution of the problem, although a submission to 
the contrary was made on behalf of Stevens in this 
case. See also Stevenson Jordan and Harrison Ltd v. 
Macdonald and Evans (1952) 1 TLR 101 at 111 per 
Denning L.J.; Ready Mixed Concrete (South East) 
Ltd v. Minister of Pensions and National Insurance 
(1968) 2 QB 497 at 524 per MacKenna J. We would 
be doing no more ourselves if we were to suggest 
that the question is whether the degree of indepen- 
dence overall is sufficient to establish that a person 
is working on his own behalf rather than acting as 
the servant of another, but putting it that way does 
at least indicate that the question is one of degree for 
which there is no exclusive measure. 

In many, if not most, cases it is still appropriate to 
apply the control test in the first instance because it 
remains the surest guide to whether a person is 
contracting independently or serving as an 
employee. That is now a sufficient or even an 
appropriate test in its traditional form in all cases 
because in modern conditions a person may exercise 
personal skills so as to prevent control over the 
manner of doing his work and yet nevertheless be a 
servant: Montreal v. Montreal Locomotive Works 
(1947) 1 DLR 161 at 169. This has led to the 
observation that it is the right to control rather than 
its actual exercise which is the important thing [Zuijs 
v. Wirth Brothers Pty Ltd (1955) 93 CLR 561 at 571] 
but in some circumstances it may even be a mistake 
to treat as decisive a reservation of control over the 
manner in which work is performed for another. 
That was made clear in Queensland Stations Pty Ltd 
v. Federal Commissioner of Taxation (1945) 70 
CLR 539, a case involving a droving contract in 
which Dixon J. observed at 552, that the reservation 
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of a right to direct or superintend the performance 
of the task cannot transform into a contract of 
service what in essence is an independent contract. 

The other indicia of the nature of the relationship 
have been variously stated and have been added to 
from time to time. Those suggesting a contract of 
service rather than a contract for services include the 
right to have a particular person do the work, the 
right to suspend or dismiss the person engaged, the 
right to the exclusive services of the person engaged 
and the right to dictate the place of work, hours of 
work and the like. Those which indicate a contract 
for services include work involving a profession, 
trade or distinct calling on the part of the person 
engaged, the provision by him of his own place of 
work or of his own equipment, the creation by him 
of goodwill or saleable assets in the course of his 
work, the payment by him from his remuneration of 
business expenses of any significant proportion and 
the payment to him of remuneration without 
deduction for income tax. None of these leads to 
any necessary inference, however, and the actual 
terms and terminology of the contract will always be 
of considerable importance. 

Having said that, we should point out that any 
attempt to list the relevant matters, however 
incompletely, may mislead because they can be no 
more than a guide to the existence of the relation- 
ship of master and servant. The ultimate question 
will always be whether a person is acting as the 
servant of another or on his own behalf and the 
answer to that question may be indicated in ways 
which are not always the same and which do not 
always have the same significance. 

Even the most independent of independent con- 
tractors is subject to some direction in the per- 
formance of his work and some circumstances will 
justify the termination of the engagement. This 
leads to a consideration of the other factors which 
are relevant to determine the nature of the 
relationship. 

As to the relationship of Mr Gunter and Mr Eliassen 
with the defendant I accept that both of them have 
worked within the industry over an extensive period of 
time. In relation to Mr Seiffert he has trade 
qualifications albeit limited whereas Mr Eliassen has 
none. Notwithstanding this it is clear that both men are 
competent and the degree of supervision required of 
them would be minimal. I therefore consider it is of more 
value to examine whether or not the defendant had a 
right to control either or both of them rather than 
looking in minute detail as to what supervision, if any, 
was exercised in respect of either or both of them. Having 
considered all of the evidence I am of the view that the 
defendant had no right of control in respect of either of 
them. 

I accept that either or both of them were entitled to 
carry out work on behalf of others rather than carrying 
out work exclusively for the benefit of the defendant. 
Indeed in relation to Mr Eliassen there is evidence before 
me that during the relevant period he carried out work on 
behalf of others. As to Mr Seiffert there is no such 
evidence. However, I am satisfied that he could have 
carried out work on behalf of others and would have 
done so had not the work continued to flow from the 
defendant as it did during the relevant period. 

Throughout the relevant period the defendant paid 
each of these men in accordance with the invoices they 
submitted to it. The invoices were not in respect of hours 
completed but rather work completed. I accept that for a 
period of time Mr Seiffert was paid and was recorded in 
the books of the company as being paid a wage. Notwith- 
standing this he was also paid a cheque for the difference 
between that wage and the invoices he submitted to the 
company. It is clear and I accept it to be a fact that the 
wage as paid and recorded in the books of the company 
was a sham the purpose of which was to satisfy what was 
perceived by the defendant as being the demands of the 

Union. Thus notwithstanding the defendants books 
show and in fact Mr Seiffert was paid what was called 
wages I do not accept that in reality they were wages but 
rather this was a deception put forward on behalf of the 
company. 

In respect of both men no income tax as such was 
deducted from their payments save and except the period 
of time in which the books showed wages as being paid to 
Mr Seiffert. Rather, the appropriate withholding tax was 
deducted from the invoiced amounts before payment 
was made. 

I accept that either man could have worked the hours 
they wished and on the jobs they wished provided that 
the work was completed within a general time frame 
expected by the defendant. 

Each of the men supplied their own tools and their 
own vehicles but in my view that is not decisive as in this 
industry it would seem to me that such tools and vehicles 
are commonly supplied by those who are properly 
described as employees. However both of these men 
supplied more than this. It is clear on the invoices that 
equipment such as backhoes were hired and paid for by 
the individual and that jackhammers and other types of 
equipment were supplied and used. The indicia examined 
thus far are more consistent with a relationship of 
independent contractor rather than one of employer/ 
employee. 

In my view there are only two indicia which point to 
the relationship of employer/employee. Firstly the fact 
that an apprentice of the defendant worked exclusively 
with Mr Seiffert. Admittedly, this was his son, but I 
would have expected that normally an apprentice would 
work with an employee of the master or with the master 
himself so that the master could have proper control over 
the training of that apprentice. Secondly the fact that the 
majority if not all of the materials used were supplied by 
the defendant. It would seem to me that neither of these 
indicia are decisive and explanations have been put 
forward as to why these methods were adopted. 

Having considered all of the evidence I am of the view 
that the majority of the indicia point to the fact that the 
relationship between these two men and defendant was 
one of independent contractor rather than employer/ 
employee. This is certainly the way the parties viewed 
themselves but as I have pointed out before what the 
parties believed and what in fact exists is on occasions not 
consistent. However this instance I am of the view that 
the parties considered that they were not in an employer/ 
employee relationship but rather that of contractor and 
sub-contractor and in my view the evidence establishes 
that that relationship in fact did exist. 

I am therefore of the opinion that by virtue of Clause 4 
of the award the defendant is not bound by the pro- 
visions of the award in relation to Ernst Gunter Seiffert 
nor John Arne Eliassen as they were not the employees of 
the defendant. In my view therefore it is not necessary to 
consider the provisions of Clause 12 (c) of the award nor 
is it necessary for me to embark upon an inquiry as to 
whether or not that clause is within power. 

For the reasons outlined I find that Complaint 38 of 
1986 has not been proved. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint Nos. 122, 124 and 125 of 1986. 

Between the Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, Industrial 
Union of Workers; Building Trades' Association of 
Unions of Western Australia (Association of 
Workers); the Western Australian Carpenters' and 
Joiners', Bricklayers' and Stoneworkers' Industrial 
Union of Workers, Complainants and Springdale 
Comfort Pty Limited, Defendant. 
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Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 2nd day of October 1986. 

Mr S.P. Harman (of Counsel) on behalf of the 
complainants. 

Mr L. Bennett (of Counsel) on behalf of the 
defendant. 

Reasons for Decision. 
THE MAGISTRATE: These complaints were originally 
brought before me on the 20 August as an urgent 
application by the complainants. For the reasons given at 
that time I adjourned the matters until the 17 September 
for hearing. At the hearing I was rather surprised and 
dismayed to find that the complainants had not 
marshalled their paperwork efficiently and some time 
was lost whilst they did so. As it turned out the elements 
which the complainants proved by the paperwork were 
not in issue which highlights the need for the parties to 
settle non-contentious issues before the trial starts saving 
time for themselves and valuable court time. 

At the end of the case for the complainants, the 
defendant through Counsel announced that it wished to 
make a "no case to answer" submission. I raised with 
Counsel the decision of Mr Justice Olney in the case of 
Anchor Anderson & Others v. Pope Appeal No. 1 of 
1986 of the Industrial Appeal Court at page 12, where 
His Honour said: 

It is not inappropriate to observe that section 83 
sub-section 8 provides that unless otherwise 
prescribed the practices and procedures to be 
observed before the Industrial Magistrate shall be 
those observed in civil proceedings unless some 
other practice and procedure has been prescribed. If 
no other practice and procedure has been prescribed 
it would seem to me that a submission that there is 
no case to answer is entirely inappropriate upon an 
application brought pursuant to section 83 sub- 
section 1, and that in accordance with the ordinary 
practice in civil proceedings the defendant should 
first proceed with the calling of such evidence as he 
wishes to adduce. However, this matter was not 
avered to in the course of argument and its answer 
would depend upon the proper construction of 
Regulation 3 of the Industrial Arbitration 
(Industrial Magistrate) Regulation 1980. 

Counsel for the complainants and the defendant 
responded to my invitation and the submissions put 
highlight the legal minefield through which one needs to 
tread when operating in this jurisdiction. Each of the 
complaints alleged that the defendant failed to allow 
entry to Lots 121 to 122 Vulcan Road, Canning Vale, to a 
duly accredited representative of the complainant as 
prescribed in Clause 40 of the Award. Clause 40 of the 
Award reads as follows: 

The Secretary or any other duly accredited 
representative of the union shall have the right to 
enter any place or any premises where employees are 
employed at any time during normal working hours 
or when overtime is being worked, for the purpose 
of interviewing employees, checking on wage rates, 
award breaches or safety conditions or regulations 
so long as they do not unduly interfere with the work 
being performed by any employee during working 
time, and provided that they present themselves, 
with their authority as prescribed by this Award, to 
a representative of site management prior to 
pursuing their union duties on site. 

Counsel for the defendant in his closing address 
outlined the way in which he considered Clause 40 should 
be interpreted and I quoted from page 83 of the 
transcript as follows: 

On that basis we would say that the construction 
of Clause 40 of the Award should be in these terms: 
In order to make out a case that a person has 
contravened or failed to comply with a provision of 
the Award — by refusing to give a right of entry — it 
must be shown firstly that a secretary or other duly 

accredited representative of the union made a claim 
for entry; secondly, that the claim for a right to 
entry was made in relation to any place or premises 
where employees of the person against whom the 
demand was made were employed at any time 
during normal working hours or when overtime is 
being worked; thirdly, that such employees were 
engaged in construction work as defined in section 7 
of the Award and, fourthly, that the claim was made 
according to law in accordance with the clause — 
that is, in a proper form to a representative of site 
management prior to the claimant attempting to 
pursue his or her union duties on site. 

I would agree in part with the first criteria put forward 
by Counsel for the defendant and will now consider 
whether or not it has been established that the three 
gentlemen were accredited representatives of the union. 

Each of the union representatives who gave evidence 
namely, Mr Keogh, Mr Gallagher and Mr Mitchell, gave 
evidence that they were duly accredited representatives 
of their union and presented an authority substantiating 
that fact. In that case of Mr Keogh and Mr Mitchell I am 
satisfied that the exhibit tendered by each of them 
indicated that they were indeed duly accredited 
representatives of the union as specified by them. 

The situation with Mr Gallagher is not as clear. He 
claims to be a duly accredited representative of the 
Western Australian Carpenters' & Joiners', Bricklayers' 
& Stoneworkers' Industrial Union of Workers. It is 
contended by the defendant that the authority tendered 
by Mr Gallagher namely exhibit I, does not prove that he 
is a duly accredited representative of the union. "Union" 
is defined in the Award in Clause 7 subclause 11 as 
follows: 

Union means: 
(a) The Australian Builders' Labourers' 

Federated Union of Workers — Western Australian 
Branch; 

(b) The Western Australian Carpenters' & 
Joiners', Bricklayers' & Stoneworkers' Industrial 
Union of Workers; 

(c) The Operative Painters' and Decorators' 
Union of Australia, West Australian Branch, Union 
of Workers; 

(d) The Operative Plasterers' and Plaster 
Workers' Federation of Australia (Industrial Union 
of Workers), Western Australian Branch; 

(e) Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers; or as the case may be 

(f) The Building Trades' Association of Unions of 
Western Australia (Association of Workers). 

It will be readily seen that the Western Australian 
Carpenters' & Joiners', Bricklayers' & Stoneworkers' 
Industrial Union of Workers is a union as defined in the 
paragraph referred to and thus is a union referred to in 
Clause 40. The authority tendered by Mr Gallagher was 
in a printed form on the first page the printing is as 
follows: 

To Whom It May Concern — 

This is to certify that the bearer, whose specimen 
signature appears hereunder, is a duly accredited 
representative of the following industrial Union; 

The Building Trades Association of Unions of W 
Australia (Association of Workers) 

Secretary 

Building Workers' Industrial Union of Workers 
(WA) Branch 

Secretary 
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On the second page the following printing is 
contained: 

The Operative Painters' and Decorators' 
Industrial Union of Workers, Perth. 

Secretary 
The Plumbers and Gasfitters Employees Union of 

Australia, WA Branch 

Secretary 
Operative Plasterers and Plaster Workers Union 

of Workers of Aust (WA Branch) 

Secretary 
Australian Builders' Labourers' Federated Union 

of Workers of Aust (WA) Branch 

Secretary 
On the last page there is a provision for the date and 

signature of the bearer each of which have been 
endorsed. 

As it will be observed there is no printed provision 
within the authority to provide for the Western 
Australian Carpenters' & Joiners', Bricklayers' & 
Stoneworkers' Industrial Union of Workers. 

Upon a study of exhibit I, it will be found on page 1 of 
the exhibit that in the printed provision for the Building 
Workers Industrial Union of Workers (WA) Branch the 
signature apparently there is of a Mr Bill Ethell and 
stamped over the signature and the printing is a common 
seal which shows the Western Australian Carpenters' & 
Joiners', Bricklayers' & Stoneworkers' Industrial Union 
of Workers. It is contended by the complainant that that 
accreditation is sufficient to show that Mr Gallagher is in 
fact an accredited representative of the Western 
Australian Carpenters' & Joiners', Bricklayers' & 
Stoneworkers' Industrial Union of Workers and that the 
authority which he presented so signifies. With this I do 
not agree. The argument might have some validity if the 
printed words had been struck out and the details of the 
appropriate union substituted. To simply stamp a 
common seal of another union over the printed words in 
the document is, in my view, insufficient. The normal 
reading of the document in its entirety would signify that 
Mr Gallagher is a duly accredited official of the Building 
Workers Union of Workers (WA) Branch. I am not 
persuaded that it could be read in the way urged by the 
complainant. 

In my view, the 'no case to answer' submission in 
relation to complaint No. 125 or 1986 should be upheld 
for I am not satisfied on the evidence before me that Mr 
Gallagher is a duly accredited representative of the 
union. It is true, I have his verbal evidence in this regard. 
However, it is far from clear and in light of the written 
evidence I am not persuaded as to his accreditation. The 
complainant makes the bold assertion that the 
association between the Building Workers Industrial 
Union of Workers (WA) Branch and The Western 
Australian Carpenters' & Joiners', Bricklayers' & 
Stoneworkers' Industrial Union of Workers is such that 
the accreditation in its present form accredits Mr 
Gallagher as being a representative of the latter union. 
With this, I do not agree. 

Having satisfied myself that Mr Keogh and Mr 
Mitchell were, at the relevant time, duly accredited 
representatives of the appropriate unions did they claim 
a right of entry? I am satisfied on the evidence of Mr 
Keogh that on the day in question he made a telephone 
call to the office of Springdale Comfort and 
endeavoured to speak to a Mr Len Buckeridge but was 
told by the person answering the telephone that Mr 
Buckeridge was not available. Mr Keogh then asked if he 
could speak to some other director or associate of the 
company but was told that none was available. He then 
endeavoured to obtain the telephone number for the site 
at 122 Canning Vale but was told that there was no 

telephone on site. Having done this he left a message with 
the person who answered the telephone that he was an 
accredited union official and would be seeking the right 
to enter the property in about a half an hour. 

Whilst I accept the evidence of Mr Keogh there is of 
course no evidence before me indicating that any person 
within the management of the defendant had been 
advised of the request nor is there any evidence that the 
message was passed on to a representative of site 
management. Nonetheless, I am satisfied that Mr Keogh 
did all in his power to alert the defendant of his intention. 
This course is not sufficient to satisfy the requirements of 
Clause 40. However the evidence does not stop here as 
Mr Keogh, along with others, presented themselves at the 
site and further demands were made. 

On the evidence before me I am satisfied that access to 
Lots 121-122 Vulcan Road, Canning Vale was normally 
gained through another site on which a company entitled 
Precision North was operating. The gates that faced onto 
Vulcan Road and gave access to Lots 121 and 122 Vulcan 
Road, Canning Vale were in fact locked. 

Chief Inspector Dunlop, a Chief Inspector of Police 
was in attendance and he confirms that Mr Keogh and 
Mr Mitchell presented themselves at the locked gate 
which gave entry to Lots 121 and 122 Vulcan Road, 
Canning Vale without having to traverse any other 
property. Chief Inspector Dunlop confirmed that he 
heard Mr Keogh and Mr Mitchell demand a right of entry 
to the site in fairly loud voices indeed at page 45, 46 and 
47 of the transcript he says: 

Mr Keogh, Mr Olsen and Mr Mitchell all then 
demanded right of entry to the site in fairly loud 
voices. I could hear them and Mr Buckeridge and 
the other gentlemen near him could hear them and I 
assumed that the gentleman working on the site 
could hear them. I again turned to Mr Buckeridge 
and said "Are you going to let them have that 
right?" and Mr Buckeridge said "No". 

On the evidence I am satisfied that Mr Keogh and Mr 
Mitchell made a claim for entry to Lots 121 and 122 but 
they were denied this entry. 

The reason I only agree in part with the first criteria 
put forward by Counsel for the defendant is that I 
consider it goes too far in that it requires a claim for entry 
having been made prior to the entry. I will discuss my 
reasons for so holding later in this decision. 

I agree in part with the second proposition put by the 
defendant that is: 

That the claim for a right to entry was made in 
relation to any place or premises where employees of 
the person against whom the demand was made 
were employed at any time and during normal 
working hours or when overtime is being worked. 

Once again I do not agree with the claim for a right to 
entry. I am however persuaded that in order for a 
complainant to be successful it would need to establish 
that persons were employed by the defendant upon the 
site during normal working hours or when overtime is 
being worked. My reason for so holding is based upon 
the wording of the Award. Clause 3 of the Award reads 
as follows: 

"This Award shall apply — 
(1) to all workers usually employed on 

construction work as defined in Clause 7 
— Definitions of this award in any of the 
callings set out in Clause 8 — Rates of Pay 
of this award in the building construction 
industry carried on by the employers 
named in the schedule attached to this 
award; 
and 

(3) to all employers employing those workers 
and apprentices. 

As to the third point raised by the Counsel for the 
defendant I am satisfied that the work carried on on site 
falls with the category of construction work as defined in 
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Clause 7 of the Award. I am further satisfied that the 
defendant is in the building construction industry as 
carried on by the employers named in the Schedule. 
Indeed the defendant is one of the parties named in the 
Schedule. 

On the evidence of both Mr Keogh and Mr Gallagher it 
is clear that there were some fourteen odd people on site 
during normal working hours. One of those persons was 
carrying on the duties of a bricklayer as defined in Clause 
7 of the Award and another carrying on the duties of a 
builders labourer in particular a bricklayer's labourer. It 
is therefore clear that some of those on site were carrying 
out the calling as set out in Clause 8 of the Award. 

Subclause 1 of Clause 3 sets out which workers are 
covered by the Award and subclause 3 of Clause 3 sets 
out which employers are bound by the Award. As sub- 
clause 3 stipulates the only employers bound are those 
employing workers described in subclause 1 I am of the 
view that the complainant not only has to establish that 
there were employees on site carrying out one of the 
callings set out in Clause 8 but they also have to establish 
that the defendant was employing them. I appreciate that 
it could be argued that the defendant is an employer by 
virtue of the fact that it is an employer named in the 
Schedule to the Award. I do not wish to comment as to 
whether or not I agree with such an argument but in any 
event subclause 3 of Clause 3 clearly establishes that the 
only employers bound by the Award are those employing 
workers described in subclause 1. Thus, in my view, the 
defendant would have to establish that any employees 
who were carrying on a calling set out in Clause 8 were in 
fact employees of the defendant. 

The evidence as to whether or not any of those on site 
were employees is somewhat thin. I appreciate that the 
complainant is in a difficult position and they would 
argue the situation is similar to the question often posed 
of which came first, the chicken or the egg. However, 
there are a number of ways of establishing whether or not 
the relationship of employer/employee existed. I 
suggested one during the course of the trial that being to 
observe in detail, what the individuals on site were doing 
and what directions were given to them so that one could 
make an assessment as to which indicia, if any, 
supported that relationship. Another alternative would 
have been to summons one of those on site to appear in 
court and give evidence as to their relationship, if any 
with the defendant. By and large the complainants have 
failed to follow either of those alternatives or any others 
which may have been available to them. Left with the 
evidence before me, even on the balance of probabilities, 
I am not persuaded that the relationship of 
employer/employee has been established in relation to 
any of those on site. In particular there is little, if any 
evidence, which would point to the fact that those on site 
were employed by the defendant. 

That is really an end to the matter. For completeness 
however, I will proceed and consider the fourth point 
raised by the defendant which in essence is that a claim 
for entry should be made in a proper form to a 
representative of site management prior to the claimant 
attempting to pursue his or her union duties on site. 

From a reading of Clause 40 it is my view that there are 
certain pre-conditions which must be met by the 
secretary or any other duly accredited representative of 
the union. In that regard a question which needs to be 
addressed is whether or not those pre-conditions must be 
made prior to entry or rather before the union duties on 
site are pursued. In my view, the plain meaning of the 
words in the clause is that the proviso, as contained in the 
last four lines of the clause, is to be complied with once 
on site but before the secretary or the representatives 
pursue their union duties. As a matter of logic the 
representative of the site management would normally be 
on site thus it would be difficult if not impossible to 
attend upon him and present the authority as is required 
by the clause without first being on site. It would seem to 
me that the wording of the clause contemplates this 
situation. In an exchange between myself and Counsel I 

did raise a question as to the prescription by the Award 
of the authority referred to in Clause 40. As the 
representatives in this case did not actually get on the site 
the question is not one of importance but it may well be 
that a prescription is necessary if the clause is to have any 
meaningful application. 

I am satisfied on the evidence before me that Mr 
Keogh and Mr Gallagher claimed entry and that they 
made it to a representative of site management. I have 
come to that conclusion for I am satisfied that the 
building licence was issued to the defendant and that Mr 
Buckeridge is an officer of the defendant. Whilst the 
evidence is not strong in this regard, Mr Keogh gives 
evidence that he has had previous dealings with Mr 
Buckeridge and on serveral occasions Mr Buckeridge has 
appeared with Counsel on behalf of the defendant. In the 
quote from Chief Inspector Dunlop's evidence as found 
on pages 45, 46 and 47 of the transcript it will be noted 
that Mr Buckeridge was in attendance at the site, he 
heard the demand but nonetheless would not allow the 
union representatives the right of entry. 

In any event, as I have said previously, I do not 
consider that the representatives had an obligation to 
present themselves to a representative of site 
management prior to entry on to the site but rather they 
must do that after entry but prior to them going about 
their union duties on site. If Mr Keogh and Mr Gallagher 
had have gained entry onto the site then, as previously 
mentioned, I have doubts as to whether the authority 
they carried with them was in a prescribed form and thus 
they may not have been able to go about their union 
duties in any event. Having come to the conclusion that 
there is insufficient evidence to establish that the 
defendant is bound by the Award in this instance I would 
uphold the 'no case to answer' submission in relation to 
each of the complaints. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 40 of 1986. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Complainant and Keith 
Pritchard, Lee David Pritchard and Lilian Peggy 
Pritchard trading as Tiffanys Home Store, 
Defendants. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 4th day of September 1986. 

Mr T.P. Daly on behalf of the complainant. 
Mr P.A. Monaco (of Counsel) on behalf of the 

defendant. 

Reasons for Decision. 
THE MAGISTRATE: I have before me one complaint 
alleging that the defendants failed to pay Karl Ziac the 
correct overtime as is required by the provisions of 
Clause 14 of Award A6 of 1984. 

I am satisfied that the defendants operated their 
business within the area defined in Clause 3 of the Award 
and that pursuant to Clause 4 of the Award the pro- 
visions of the Award cover this period of employment. 

Clause 14 subclauses (3) and (4) read as follows:— 
(3) All time worked beyond the ordinary working 

hours on any day, Monday to Friday inclusive, shall 
be paid for at the rate of time and one half for the 
first two hours and double time thereafter. 

(4) Work performed on Saturdays prior to 12 
noon shall be paid for at the rate of time and one 
half for the first four hours and double time 
thereafter. All work performed on Saturdays after 
12 noon or on Sundays shall be paid for at double 
time rates. 
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In order to establish what are the ordinary working 
hours one needs to refer to Clause 13 subclause (1) which 
reads as follows:— 

Subject as hereinafter provided, the ordinary 
hours of work shall not exceed 38 in any one week 
and shall not exceed seven hours and 36 minutes 
daily, to be worked, except for shift employees, 
between the hours of 7.00 a.m. and 6.00 p.m., from 
Monday to Friday inclusive. The ordinary starting 
and finishing time shall not be altered except by 
agreement between the employer and the union, or 
in default thereof, by a Board of Reference. 

In considering whether or not the defendants are 
obliged to make any payments under Clause 14 it would 
seem to me that three questions need to be addressed, 
firstly has there been any time worked beyond the 
ordinary working hours on any day Monday to Friday 
inclusive? The answer to that is clearly yes and it is 
supported by the time and wages records which I have 
been told by Mr Pritchard Senior are correct. The answer 
is in the affirmative for at the very least Mr Ziac worked a 
40 hour week whereas the ordinary hours pursuant to 
Clause 13 subclause (1) are 38 in any given week. 

Secondly were the hours worked at the request of the 
defendants? Certainly the extra two hours a week were 
and I am of the view that any other hours performed by 
Mr Ziac on work for the defendants were done at the 
defendants request. The defendants would have me 
believe otherwise but it is clear that Mr Pritchard Senior 
and Mr Ziac entered into an arrangement whereby any 
overtime worked would, if the business made money, be 
sorted out at the end of the tax year. Whilst I accept that 
Mr Pritchard did not agree to pay award rates for any 
overtime worked I am satisfied on the evidence that the 
agreement entered into by Mr Pritchard Senior and Mr 
Ziac took the employment outside the contract of 
employment so as to exclude award payments. Notwith- 
standing award payments were not agreed to, in my view, 
by virtue of the provisions of the award and the act the 
overtime provisions would apply to any hours worked. 

Thirdly, was the employee paid for any of the overtime 
worked? Clearly he was. He was given credit for $50.00 
for one Saturday worked he was paid cash for one 
weekend worked and if the pay packet for the week 
ending 15 February 1986 represents the sum paid to Mr 
Ziac he was paid for some 65 hours at the ordinary rate. 
There is no explanation for this additional payment and 
it appears it is for overtime albeit the time and wages 
record for Mr Ziac do not indicate any overtime was 
worked that week. The last page in the time and wages 
records have some entries which relate to Mr Ziac and it 
is there indicated that Mr Ziac worked four hours over- 
time for the week ending 15 February 1986, two hours on 
Tuesday and two hours on the Thursday. 

The hours Mr Ziac claims he worked are certainly 
extraordinary and I am not satisfied on the evidence that 
he worked the hours claimed. I am nonetheless 
persuaded that he worked many hours more than the 
Pritchards would have me believe. There are a number of 
inconsistencies in the evidence. Indeed, the time and 
wages records do not agree with the pay packets as to the 
amounts paid. Nonetheless I am satisfied that the 
following hours were worked and those beyond the 
ordinary hours should be paid in accordance with Clause 
14 of the award. The hours are as follows:— 

1. For all but the last week Mr Ziac worked he 
worked from Monday to Friday between the hours 
of 8.00 a.m. to 6.00 p.m. with one hour off for 
lunch. 

2. In addition to that he worked two nights per 
week for a period of five weeks between the hours of 
7.00 p.m. to 10.(X) p.m. 

3. For at least three Saturdays in addition to the 
Saturday for which he has received a $50.00 credit 
he worked between the hours of 8.00 a.m. to 5.00 
p.m. with one hour off for lunch. 

I am not satisfied that he is entitled to any overtime for 
work performed on Sundays. 

When one takes into account the pay packet for the 
week ending 15 February I am of the view that he should 
be credited with having received $217.51 in overtime 
payments and that for the Monday of the long weekend 
and for Easter Monday and Good Friday he should only 
be credited with the normal working hours namely 7.36 
hours each day. 

Having come to this conclusion I am satisfied that the 
charge against each of the defendants has been made out. 

BOARDS OF REFERENCE — 

Decisions of — 

BEFORE A BOARD OF REFERENCE. 

In the matter of the Electronic Servicing Employees 
(Public Works Department Architectural Division) 
Award 1984, Award No. A40 of 1982 and in the 
matter of a Board of Reference constituted under 
section 48 of the Industrial Relations Act 1979 and 
in the matter of a dispute arising under the said 
award relating to classifications between the 
Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch, 
Applicant and Building Management Authority of 
Western Australia, Respondent. 

Before Mr T. Pope Chairman, 
Mr P. Cox Employee's Representative, 

and Mr W. Sheppard Employer's Representative. 
The 16th day of August 1985. 

Mr L.J. Irwin on behalf of the applicant. 
Mr J.J. Radisich on behalf of the respondent. 

Determination. 
MR POPE: The applicant claims that Messrs E. 
Scharenguivel and R. Mills should receive a grading 
higher than that of Electronic Technician level 1 under 
Clause 5.—Definitions of the Electronic Servicing 
Employees (Public Works Department Architectural 
Division) Award 1984 number A40 of 1982. 

The relevant clause of the award as applicable to this 
determination is set out below. 

5.—Definitions. 
(1) Electronic Technician Level 1 shall mean an 

adult employee with an appropriate trade 
qualification to carry out electronic servicing work 
or who at the date of introduction of this award was 
already working within the PWD Welshpool 
Electronics Workshop on the basis that an accepted 
suitable alternative qualification had been obtained. 
Provided that this classification shall only apply to a 
technician who is: 

(i) awaiting assessment for higher grading, or 
(ii) limited by the scope and type of his/her 

duties to such a degree that normal 
assessment cannot occur, or 

(iii) seen after assessment as not achieving an 
above minimum level of basic satisfactory 
performance. 

(2) Electronic Technician Level 2 shall mean an 
adult employee who has progressed beyond that of 
Grade 1 and who has basic electronic servicing 
qualifications and experience necessary to service 
electronic equipment. Provided that a technician 
may be approved to proceed to Level 3 by the Chief 
Electrical Engineer upon recommendation of the 
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Manager over the workshop if he/she demonstrates 
that he/she has kept abreast of technological 
changes and exhibits the following attributes: 

(i) has sound technical and practical abilities, 
has attended Technical College courses or 
through his/her own initiative has kept 
pace with technological changes and can 
demonstrate these skills as required; 

(ii) is able to communicate effectively and, if 
requested, to assist with training, evalua- 
tion of equipment and to submit written 
reports; 

(iii) shows initiative, assumes responsibility 
and is dependable and co-operative; and 

(iv) is able to work with minimal supervision. 
(3) . . . 
(4) . . . 
(5) Electronic Servicing Work shall mean, for the 

purpose of this award only, installing, maintaining, 
repairing, modifying, diagnosing and testing the 
electronic components and circuits of the following 
devices, equipment and systems: 

Video cassette recorders 
Audio cassette recorders 
Radios 
"Reel to Reel" tape recorders 
Public address systems 
Loud hailers 
Record players 
Dictation machines 
Metal detectors 
Meters and signal generators 
Television cameras 
Colour television sets 
Black and white television sets 
Two-way radios 
Movie projectors 
Slide projectors 
Mini computers and association equipment 
Security systems 
Controllers 

and any similar devices, equipment and systems. 
(6) . . . 
(7) Electronic Servicing Work as defined in 

subclause (5) of this clause shall be performed either 
in the workshop or in the field by any technician, as 
directed. 

(8) Any dispute arising as a result of assessment 
shall be referred to a Board of Reference. 

(9) All technicians shall have the right to have 
their classification reviewed on application to the 
Chief Engineer. 

The facts of the case are listed below: 
(1) Messrs Scharenguivel and Mills are employed 

at the Welshpool Depot of the respondent as 
Electronic Technicians level 1. 

(2) The award in question was handed down on 30 
August 1984. At approximately that time, a decision 
was made to grade the technicians in the workshop 
into various levels. Prior to this award, Messrs 
Scharenguivel and Mills were employed as electrical 
fitters. With the issuance of A40 of 1982, they were 
included in this award as level 1 Technicians. 

(3) As the result of an enquiry dated 11 January 
1985, from senior management to the overseer of 
the electronic workshop, Mr C. A. Sanders, as to the 
classification of Messrs Scharenguivel and Mills, the 
following information was supplied by Mr C.A. 
Sanders (the position of overseer is now equivalent 
to that of foreman). 

The above technicians were appointed to 
level 1 to assess their overall capabilities over a 
period of three months. Both men have served 
the department with good work for a period of 
10 years and during the past three months have 

proved to me that they are qualified and 
capable of carrying out the duties of 
technicians at level 2 as laid down by the award. 
Both technicians are hard workers, show 
initiative and co-operate to the fullest. They 
require no supervision. I personally will be 
pleased to see 10 years of good hard work by 
both men finally rewarded with some common- 
sense justice and as they are experts in their 
particular field of work they both possess a 
great deal of knowledge which will assist this 
department in the future. I have no hesitation 
in recommending that both Mr Mills and Mr 
Scharenguivel be regraded to the status of 
technician level 2 without delay. 

(4) The electronic workshop can be broadly 
divided into three areas. These consist of TV, radio 
and two-way communications; audio visual and 
audio equipment, security equipment and 
computers. 

(5) Both Messrs Scharenguivel and Mills provided 
the Board with a well detailed history of their 
electrical and electronic work experience. Both were 
questioned as to what items specified in subclause 
(5) of Clause 5 they could or could not efficiently 
and quickly repair. 

Mr Scharenguivel indicated that he could quickly 
and efficiently repair all of the items with the 
exception of TV cameras and colour TV sets, mini 
computers and associated equipment, security 
systems and controllers. 

Mr Mills nominated that he also would have 
difficulty in repairing the items specified above as 
well as video cassette recorders and two-way radios. 

In total, both Messrs Scharenguivel and Mills 
could quickly and efficiently service at least 90 per 
cent of the electronic equipment which came into 
the workshop. 

In regard to the 10 per cent of equipment they 
could not service the point is made that with 
sufficient time and practice they could also quickly 
and efficiently repair the larger proportion of this 10 
per cent. 

(6) It is the practice of workshop management for 
the various types of electronic repairs to be 
categorised so that technicians would tend to 
specialise in an area of electronic/electrical work. 
This was thought to be desirable in the interests of 
quick and efficient repairs and it also allowed the 
technicians to keep themselves fully informed in 
what is a rapidly changing technology. There were 
several technicians "in the field" who had to try and • 
effect repairs to all equipment they came in contact 
with while out of the workshop. The "in the field" 
technicians were classified at level 4 or level 3. 

(7) Messrs Scharenguivel and Mills specialised in 
repairs to the audio visual equipment. This consists 
largely of overhead projectors, slide projectors, reel 
to reel motion picture projectors, cassettes and 
radios. They are acknowledged by management and 
the men in the workshop to be quick efficient 
workers and experts in their field. Audio visual 
repair work makes up approximately 50 per cent of 
all repair work in the workshop. 

The question to be answered by the Board of 
Reference was did Messrs Scharenguivel and Mills meet 
the criteria set out in Clause 5 subclause (1) of the award 
so that they could proceed to a higher classification. 

At the time of the introduction of the award, both 
were working within the PWD Welshpool Electronics 
Workshop and were suitably qualified to carry out 
electronic servicing work. 

Their immediate supervisor at that time produced a 
somewhat "glowing" report as to their suitability for 
reclassification to level 2 Electronic Technicians. 
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Senior management did not accept the recommenda- 
tion of Mr C. Sanders and imposed their own criteria for 
assessment. 

This criteria used by senior management indicated that 
for progress beyond a level 1 stage, technicians should be 
able to be employed outside of the workshop in the 
servicing industry. They should have a wide knowledge 
and be able to service all the equipment serviced in the 
workshop. 

This criteria does not complement management policy 
at the shop floor level. On the one hand senior manage- 
ment are indicating that highly trained specialists who 
can move around and repair all electronic equipment 
should be employed. On the other hand the workshop 
manager has indicated that for efficiency sake, well over 
90 per cent of electronic repair work is specialised and 
technicians should specialise in an area. 

It would seem to me that the criteria imposed by senior 
management would be more applicable to a classification 
of a level 3 or level 4 electronic technician rather than a 
level 1 electronic technician. 

Turning to subclause (1) of Clause 5 of the award, 
management freely admitted that in the particular type 
of repair work they were carrying out, Messrs 
Scharenguivel and Mills were more efficient and quicker 
than other electronic technicians in the workshop. As 
audio visual equipment repairs made up in the order of 
50 per cent of the shops repair work then I am satisfied 
that the applicants have more than demonstrated that 
they are not limited in their work to an extent where 
normal assessment could take place. 

An examination of the workshop and discussions with 
the technicians therein revealed that Messrs 
Scharenguivel and Mills were repairing equipment at a 
rate in excess of double that which could be achieved by 
other technicians. That is not to say other technicians 
would not improve their repair times, but it does indicate 
beyond any doubt that Messrs Scharenguivel and Mills 
are performing at above minimum levels of satisfactory 
performance. 

It is my opinion that the claim has been proved and 
that Messrs E. Scharenguivel and R. Mills progress to the 
classification of Electronic Technician Level 2. 

In closing I would make the point that this decision 
does not, and should not be construed as affecting in any 
way, internal relativities in the workshop. 

MR P. COX: I have read the decision of Mr Pope and 
agree and have nothing to add. 

MR W. SHEPPARD: I concur with the decision of Mr 
Pope. 

MR POPE: It is the unanimous determination of this 
Board of Reference that Mr E. Scharenguivel and Mr R. 
Mills should be classified as Level 2 Electronic 
Technicians. The effective date for payment shall be 17 
April 1985, the date of the Notice of Application. 

(Sgd.) T. POPE, 
Chairman. 

LONG SERVICE LEAVE — 
Boards of Reference — 

Special — 

BEFORE A SPECIAL BOARD OF REFERENCE. 

In the matter of the "Enrolled Nurses and Nursing 
Assistants (Private) Award" No. 8 of 1978 and in 
the matter of a Special Board of Reference and in 
the matter of whether there had been a transmission 
from one employer to the other between Mrs C. 
King, Applicant and R.D. Miles and Co Pty Ltd, 
Respondent. 

Before Mr K. Scapin Chairman, 
Mr K.J. Trainer Employees Representative, 

and Mr C.B. Parks Employers Representative. 
The 11th day of August 1986. 

Mr P.J. Sharkey (of Counsel) on behalf of the 
Applicant. 

Mr P.V. Lansell (of Counsel) on behalf of the 
Respondent. 

Decision. 
MR SCAPIN: This is the unanimous decision of the 
Board. The matter is brought by the applicant pursuant 
to the combined operation of Clause 12 of the "Enrolled 
Nurses and Nursing Assistants (Private) Award" No. 8 
of 1978 and the Long Service Leave conditions as pre- 
scribed by General Order of the Commission on 15 
December 1977 and published in Volume 58 of the 
Western Australian Industrial Gazette at pages 1 to 6 
inclusive (hereafter referred to as the Conditions). 

The Board sat for the purpose of determining a dispute 
as to whether there had been a transmission of the 
business of the late The Very Reverend John Bell to R.D. 
Miles & Co Pty Ltd on 1 July 1979. 

So far as is material, the Conditions are as follows:— 
1.—Right to Leave. 

A worker shall, as herein provided, be entitled to 
leave with pay in respect of long service leave. 

2.—Long Service. 
(1) The long service which shall entitle a worker to 

such leave shall, subject as herein provided, be 
continuous service with one and the same employer. 

(2) . . . 
(3) (a) Where a business has, whether before or 

after the coming into operation hereof, been trans- 
mitted from an employer (herein called "the 
transmitter") to another employer (herein called 
"the transmittee") and a worker who at the time of 
such transmission was an employee of the trans- 
mitter in that business becomes an employee of the 
transmittee — the period of the continuous service 
which the worker had had with the transmitter 
(including any such service with any prior 
transmitter) shall be deemed to be service of the 
worker with the transmittee. 

(b) In this subclause "transmission" includes 
transfer, conveyance, assignment or succession 
whether voluntary or by agreement or by operation 
of law and "transmitted" has a corresponding 
meanin. 

(4) . . . 
(5) . . . 
(6) Service shall be deemed to be continuous 

notwithstanding — 
(a) the transmission of a business as referred 

to in paragraph (3) of this subclause; 

3.—Period of Leave. 
(1) The leave to which a worker shall be entitled 

or deemed to be entitled shall be as provided in this 
clause. 
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(2) Where a worker has completed at least 15 
years' service the amount of leave shall be — 

(a) in respect of 15 years' service so 
completed — 13 weeks' leave; 

(b) ... 
(c) ... 

(3) . . . 
(4) . . . 
(5) ■ . . 
(6) . . . 

The service which the applicant claims entitles her to 
13 weeks' long service leave has been given to three 
employers:— 

The Very Reverend John Bell — From December 
1969 to 30 June 1979; 

R.D. Miles & Co Pty Ltd — From 1 July 1979 to 
30 June 1984; 

Hospital Management Pty Ltd — From 1 July 
1984 continuing. 

For the claim to succeed, the applicant must prove first 
of all that her employment was continuous in accordance 
with subclause (1) of Clause 2 of the Conditions, and 
secondly that such continuous service extended for a 
period of at least 15 years in accordance with subclause 
(2) of Clause 3 of the Conditions. 

However as the applicant's service was with more than 
one employer, she must thirdly prove, on the balance of 
probabilities, that the business carried on by each of the 
previous two employers had been successively 
"transmitted" within the meaning of that term as 
defined in subclause (3) of Clause 2 of the Conditions — 
to Hospital Management Pty Ltd. 

The authorities to which the Board was referred by 
participants in the proceedings are scheduled at the 
conclusion of this decision. 

Copies of those authorities were provided to the Board 
by the participants and were considered by the Board. 
Nothing would be gained by detailing the authorities on 
the principles surrounding an application of this nature. 
They were covered most adequately by Counsel and are 
regularly referred to in cases before this Board. In fact 
four of those authorities referred to are decisions 
involving the Chairman of this Board as presently 
constituted, and two are decisions involving one other 
member of this Board as presently constituted. 

The agreed facts are that Mrs King has continuous 
service and that a transmission of business occurred on 1 
July 1985 between R.D. Miles & Co Pty Ltd and Hospital 
Management Pty Ltd. The Board finds as a fact that Mrs 
King commenced employment in December 1969. 

What this Board is asked to decide is whether or not 
there was a transmission of business on 1 July 1979 
between the Very Reverend John Bell (hereinafter 
referred to as Mr Bell) and R.D. Miles & Co Pty Ltd 
(hereinafter referred to as Miles & Co). 

It was argued on behalf of the applicant that a 
commercial enterprise conducted for profit by Mr Bell 
until 30 June 1979 was from 1 July 1979 conducted by 
Miles & Co on the same premises under the same well- 
known name (albeit not registered at 1 July 1979), with 
the same employees bar three and the addition of two 
others. The business had been in existence for some time 
and was well-known as "Undercliffe". That name 
passed from Mr Bell to Miles & Co because there was no 
prohibition expressed upon its passing — not because it 
was specifically passed. The name was of importance and 
it can be implied that a great deal of goodwill attached to 
it and that that goodwill passed even though it was not 
expressed to pass. 

The respondent's case was that a new business was 
started by Miles & Co on 1 July 1979 and that it was the 
intention of Miles & Co only to purchase land and 
buildings from Mr Bell, as part of an overall scheme for 
development by Miles & Co of the entire site on which 
"Undercliffe" was located. It was argued that at 30 June 

1979 Mr Bell's business was not viable and it was only 
through the efforts of Miles & Co that the relevant public 
authorities (Health) were persuaded to allow 
"Undercliffe" to continue to function under licence (an 
essential ingredient of the business) as a nursing home 
until a new building was constructed by Miles & Co on 
site to house the patients. Secondly, it was claimed by the 
respondent that there were no business records kept on 
the premises on 30 June 1979 and as a result it was 
necessary for Miles & Co to create records to make the 
business function as it should. Thirdly, the contracts of 
employment of Mr Bell's employees were brought to an 
end on 30 June 1979 and it was said on behalf of the 
respondent — 

In fact when the evidence is considered as a whole 
I do not know that you could really say that there are 
a great many areas where the two parties are at issue. 
I believe that of all the evidence which has been 
presented perhaps the major issue is this conflict of 
evidence between Mrs Miles and Mrs Bursey and 
Mrs King concerning the conversation which took 
place, amongst other places, in a corridor in the 
hospital. However, even if you accept the evidence 
of the applicant there, I do not know that it takes the 
matter much further. It really ultimately, at the end 
of the day, comes down to a consideration of what 
occurred in June 1979 and what was the situation on 
1 July. 
(Transcript pp. 136/137.) 

The applicant and the respondent differ with respect to 
the onus of proof. 

The rule is that the burden or onus of proof rests 
before evidence is gone into, upon the party who sub- 
stantially asserts the affirmative of the issue. In the 
instant case the applicant asserts that a transmission of 
business occurred. It follows then, that the applicant 
bears the onus. If however, the applicant adduces 
evidence and her witnesses are believed and such 
evidence, on the balance of probabilities, is "prima 
facie" evidence of a transmission of the business, the 
tribunal of fact (the Board of Reference is a tribunal of 
fact) is bound to decide the issue in the applicant's favour 
if the respondent calls no evidence. In such a case, the 
burden of proof shifts from the applicant to the 
respondent. In other words, the respondent must adduce 
evidence on the issue or lose. If the respondent does call 
evidence, and the Board is unable to come to a definite 
conclusion one way or the other, the applicant will lose as 
the onus rests on her. 

In the instant case, Counsel for the respondent elected 
not to pursue a course of "no case to answer'' (transcript 
pp. 107/108) and thereby obviated at the very least, 
forcing the determination of a preliminary point, or at 
the most run the risk of losing the issue by remaining 
silent. He chose instead to adduce evidence as a matter, 
the Board suggests, of common prudence. 

In cases such as this, an employee endeavouring to 
prove the transmission of a business faces great 
difficulties. There is normally not available to the 
employee any of the material evidence which the Board 
requires to be produced. In the circumstances, all the 
applicant can do is to point to certain facts which are 
consistent, on the balance of probabilities, with there 
having been a transmission of business. This was said by 
the Chairman of the Board in FMWU v. Avro Hospital 
(1) which was included in the applicant's authorities and 
is again cited with approval. 

The facts of the transactions whereby the respondent 
company (Miles & Co) apparently continued the business 
of Mr Bell were peculiarly within the knowledge of Miles 
& Co. Mrs King's source of knowledge as an employee, 
of the details of those transactions (to use a neutral word) 
were necessarily limited. Mrs King endeavoured to 
obtain the necessary documentary evidence from Miles & 
Co by asking this Board to order the production of such 
documents. However as the Board lacked the power to 
make such order, Mrs King then made an unsuccessful 
application to the Commission for the production of 
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those documents, see King v. Undercliffe Nursing Home 
(3). All of which serves to emphasise the point made 
earlier that, it is very difficult for employees to produce 
documentary proof of transmission. 

However, since Mrs King's application to the 
Commission certain documents have been made 
available to her by the respondent and these were 
tendered to the Board as exhibits and have been of 
assistance to the Board in determining this matter. 

Both parties agreed that the Board cannot place too 
much emphasis on single factors, it must consider the 
whole range of facts which presented themselves on 30 
June 1979 and 1 July 1979 in order to determine whether 
or not a transmission took place. This approach can best 
be summed up in the following decision of the Court of 
Appeal in Kenmir Ltd v. Frizell (21) at p. 418 where the 
judgment of the Court which was given by Widgery J. 
contained the following passage — 

In deciding whether a transaction amounted to 
the transfer of a business, regard must be had to its 
substance rather than its form, and consideration 
must be given to the whole of the circumstances, 
weighing the factors which point in one direction 
against those which point in another. In the end, the 
vital consideration is whether the effect of the 
transaction was to put the transferee in possession 
of a going concern the activities of which he would 
carry on without interruption. Many factors may be 
relevant to this decision though few will be con- 
clusive in themselves. Thus, if the new employer 
carried on business in the same manner as before, 
this will point to the existence of a transfer, but the 
converse is not necessarily true, because a transfer 
may be complete even though the transferee does 
not choose to avail himself of all the rights which he 
acquires thereunder. Similarly, an express assign- 
ment of goodwill is strong evidence of a transfer of 
the business, but the absence of such an assignment 
is not conclusive if the transferee has effectively 
deprived himself of the power to compete. The 
absence of an assignment of premises, stock-in- 
trade or outstanding contracts will likewise not be 
conclusive, if the particular circumstances of the 
transferee nevertheless enable him to carry on sub- 
stantially the same business as before. 

The above passage was cited with approval by Watson 
J. in McDonough v. Readford (10) and by the Board of 
Reference in Gedling v. Mayney Nominees Pty Ltd (9), 
where the decision of the Board was given by the 
Chairman. The McDonough case and the Gedling case 
were two of the authorities cited on behalf of the 
applicant in the instant case. 

The Board agrees that in determining this matter it 
should consider the whole of the circumstances and for 
that reason it is convenient to discuss the evidence under 
the headings of the factors which were considered by the 
Board. 

Land and Buildings. 
Included under this heading are the buildings and land 

situated at 482 Great Eastern Highway Greenmount. 
At 1 July 1979 the buildings consisted of a brick and 

iron homestead built as a private residence in 1902 but at 
1 July 1979 it was being used as the Nursing Home. 

In addition there was a Matron's Quarters and a self 
contained flat and a brick and iron old stable used as a 
laundry and storeroom. The "Rural Property 
Information Form" tendered as document 3 in "Exhibit 
1" on behalf of the applicant discloses that at the time of 
the preparation of that form which the Board 
understands to be May 1979, the property had for the 
previous 30 years been used as an old age and rest home 
"C" Class Hospital with a 20 bed capacity. 

The fact that Miles & Co purchased the above 
buildings and that the Nursing Home had patients in it 
was not disputed. 

Plant and Equipment. 
Under this heading are included fixtures, fittings, 

hospital equipment, gardening equipment, office 
furniture and office equipment.. In other words, 
practically everything normally on the land at 482 Great 
Eastern Highway, whether or not affixed to it, which was 
used by the business for the carrying on of that business. 
In the instant case novel items purchased by Miles & Co 
from Mr Bell included''all antiques presently 'in situ' on 
the subject land and contained in the Nursing Home". 

In giving evidence on behalf of Miles & Co, Matron 
Miles, who was one of the main operative persons in 
Miles & Co, was asked in examination-in-chief if Miles & 
Co bought any further equipment in July 1979 and she 
replied "no". 

The purchase by Miles & Co of the plant and equip- 
ment was not disputed. 

Consumable Stores. 
It was not disputed that on 1 July 1979 Miles & Co 

purchased linen, towels, good, oxygen, medications and 
all the contents necessary to make a nursing home 
operate, from Mr Bell. 

Records. 
Regulations 32 and 33 of the Private Hospitals 

Regulations 1970 (Exhibit 2) requires a person 
conducting a private hospital to keep and maintain a 
Register of Patients containing prescribed information 
and to make that Register available for inspection by a 
Public Health Official. 

In her evidence (transcript pp. 121, 122) Matron Miles 
remembered seeing the Patient Register in the office. The 
Board is satisfied that the Patient Register was left by Mr 
Bell for the use of Miles & Co. In fact it is a statutory 
record which stays with the nursing home. 

Matron Bursey, in addition to her duties as Matron of 
the nursing home, was employed by Mr Bell to do the 
bookkeeping. Her bookkeeping tasks included keeping 
the patients' accounts, collecting money from the 
patients, paying the debts of the nursing home, paying 
the staff. In other words she effectively ran the business 
side of the nursing home. The evidence given to the 
Board is that all of those business records remained in the 
office after 30 June 1979 until at least 1981/82 
(Transcript p. 100). 

After 30 June 1979 Matron Bursey continued to keep 
the patients' accounts and collect moneys from the 
patients. Matron Miles took over the payment of staff 
wages and payment of the nursing home's debts. Matron 
Bursey helped with the latter when requested to do so. 
Miles & Co instituted a new pay system and individual 
time sheets for staff as opposed to the previous system of 
a time book. 

It goes without saying that a nursing home is unlike 
most other commercial enterprises which are concerned 
with manufacturing and/or selling goods or services. The 
latter involves keeping records of past and present clients 
and potential clients, keeping on hand raw materials 
(stock) used in manufacture (which have a monetary 
value), a store of goods ready for sale (stock-in-trade) 
which have a realisable value. 

A nursing home only has its patients to generate the 
income for its business. In the instant case, the facts are 
that all of the business records of Mr Bell were left in the 
office and were available for use by Miles & Co. The fact 
that Miles & Co chose not to avail itself of those records 
does not mean that a transmission of business did not in 
substance occur. 

Legal Nexus of Privity. 
The Board defers to the judgment of- Watson J. in 

McDonough v. Readford (10) and hold the view that to 
constitute a transmission there does not have to be some 
definite legal nexus or privity between the previous and 
subsequent employers (the alleged predecessor and the 
alleged successor). In other words, there does not have to 
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be a legal transfer for transmission to take place. The 
Conditions contemplate that the term "transmission" 
may have a less narrow meaning and in the Board's 
opinion the word "includes" in the Conditions makes 
that clear. 

The definition of "transmission" as provided in the 
Conditions is not, in the Board's view, exclusive, in that 
the word "includes" implies that types of transactions 
other than those specified could be regarded as a 
transmission of a business. 

Nevertheless, although Miles & Co did not meet with 
Mr Bell face-to-face the Board finds that there was a legal 
relationship entered into by way of a written agreement 
effected directly between them by virtue of the sale of the 
land, buildings, chattels, working plant, furnishings and 
antiques, and the written notification made on behalf of 
Mr Bell to the Health Department, relating to the change 
in the proprietorship of the nursing home from Mr Bell 
to Miles & Co. 

Employees. 
Viscount Simon L.C. said in Nokes v. Doncaster 

Amalgamated Collieries (26) at p. 1020 — 
It is, of course, indisputable that (apart from 

statutory provision to the contrary) the benefit of a 
contract entered into by A to render personal service 
to X cannot be transferred by X to Y without A's 
consent, which is the same thing as saying that, in 
order to produce the desired result, the old contract 
between A and X would have to be terminated by 
notice or by mutual consent and a new contract of 
service entered into by agreement between A and Y. 
The rule is so strict that if the contract is between 
individuals on both sides and X dies, the contract of 
service is immediately disolved — Farrow v. Wilson 
(1869) LR 4 CP 744, 756 for A never promised to 
serve X's personal representative and X could only 
act as employer when alive. 

It is an agreed fact the services of all of the employees 
of Mr Bell were terminated and he paid all accrued wages 
and leave entitlement earned up to 30 June 1979. Two 
employees were paid pro rata long service leave by Mr 
Bell for having completed 10 years' continuous service. 

Varied estimates were given of the total number of 
staff employed by Mr Bell at 30 June 1979. However, the 
estimate of about 15 or 16, given by Matron Bursey, is 
the number which the Board considers to be accurate. 
That figure was accepted by the respondent (Transcript 
p. 117). 

About a week prior to 1 July 1979 a notice was 
displayed at the Nursing Home inviting Mr Bell's staff to 
apply for employment with Miles & Co. All but three of 
Mr Bell's staff applied. Of those three who did not apply, 
the Board was told that one lady chose to retire at 30 June 
1979 and another chose not to accept employment with 
Miles & Co because the new rostering system for hours 
did not suit her domestic arrangements. 

All of the employees who applied for employment with 
Miles & Co were interviewed. With the exception of 
about three, who were considered to be unsuitable 
because of demonstrated poor work performance, all 
interviewed staff were employed by Miles & Co. 

With respect to those former employees of Mr BeE 
who took up new contracts of employment with Miles & 
Co, in each instance there was no gap between the 
termination of employment with Mr Bell and the 
commencement of employment with Miles & Co, and 
this fact was not disputed by any party. The applicant, 
Mrs King, was one such employee. 

From the evidence and submission of the respondent, 
the Board was invited to draw the inference that, because 
Miles & Co employed additional staff on or about 1 July 
1979, Miles & Co operated a different business from that 
previously operated by Mr Bell. 

Whilst employed by Mr Bell, staff worked set shifts, 
which were never altered. Mrs King worked a set shift 
and worked six days a week (Transcript p. 99). 

Matron Miles, in giving evidence on behalf of the 
respondent, told the Board that, in her deliberations 
before her company took over the operation (to use a 
neutral term) of the Undercliffe Nursing Home, she was 
mainly concerned not with the total number of staff 
employed at the Home but rather with the number of 
staff employed on shift. For example, as she said, 
whether there was a night person employed, because as 
she went on to further explain — 

... Some nursing homes up to that period of time 
had not always had a night person employed and in 
some cases it was not a registered nurse anyhow. So I 
was looking more at the allocation of staff then the 
actual staff number. 
(Transcript p. 117.) 

The Board was also told that when Miles & Co took 
over the operations of the Home, rotating rosters were 
introduced and the services of two additional nursing 
sisters were engaged (Transcript pp. 84,99,122 and 123). 
However, as Matron Bursey (Matron of UndercUffe 
Nursing Home) explained — 

... it was the same work but just a different way 
of doing it. 
(Transcript p. 82.) 

and confirmed by Matron Miles — 
They (the staff) had been working contrary to 

award provisions. So we just brought in award 
provisions and adhered to award provisions — that 
is, putting up rosters and working people 10 days a 
fortnight not 12. 
(Transcript p. 123.) 

The Board is satisfied that the former employees of Mr 
Bell were employed on the same work with Miles & Co as 
they had been before with Mr BeE. 

The termination of the contracts of employment of his 
employees by Mr Bell and their engagement by Miles & 
Co under a new contract of employment does not ''per 
se" determine whether or not the transmission of a 
business has occurred. The respondent agrees, as the 
following dialogue between the Board and the 
respondent's Counsel reveals — 

(BOARD MEMBER): . . . Would you say, under 
the conditions (long service leave provisions), that 
the termination of the individual's employment was 
fatal to the continuity of long service leave? 

(COUNSEL): No ... I think in conceding that I 
am supported by any number of authorities where it 
has been held that employees have been terminated 
on a certain day and the day after they have 
commenced employment and continued on doing 
the same, or essentiaEy the same duties and it has 
been held in those cases that there has been a 
transmission. 

... I think my learned friend said in his opening 
address that it is not a particularly good idea to take 
factors in isolation, one must really look at the thing 
from an overall point of view, and with that I would 
entirely agree — with respect. 
(Transcript pp. 138/139.) 

The Board agrees with the submission put by Counsel 
for the applicant when he said — 

. . . because of its very nature a transmission 
which is a permitted means of continuing entitle- 
ments to long service cannot occur unless you cease 
employment with one employer and go to another 
because they are two different employers. So there 
must be a termination of the contract. . . 
(Transcript p. 141.) 

The fact that some of Mr BeE's employees were paid 
accrued wages and pro rata annual leave entitlement and 
in two cases pro rata long service leave, is not indicative 
of the cessation of the business conducted by Mr Bell. It 
is simply a necessary termination of a contract of 
employment. 

Although the respondent did agree that the 
termination of an individual's employment was not fatal 



to the continuity of service for long service leave 
purposes, nevertheless the respondent placed great 
reliance on the termination and re-commencement of the 
employees of Mr Bell. The respondent argued that there 
were no arrangements between the vendor and the 
purchaser, and the employees, for them to continue in a 
strict legal sense. 

At 30 June 1979 the applicant, Mrs King, had 
completed on Wi years' service. She understood that 
that was the reason why she did not receive any long 
service leave payout at 30 June 1979. Mrs King testified 
that prior to 30 June 1979, Matron Bursey, who at that 
time was the Matron at the nursing home, told her that 
she (Mrs King) would be kept on after the sale of the 
business. Both Mrs King and Matron Miles testified that 
the matter of Mrs King's long service leave was not 
discussed between them prior to or at the time of the sale 
on 30 June 1979. 

Matron Miles told the Board that in 1981 she first 
became aware of the matter of the long service leave 
entitlements of those former employees of Mr Bell. 
Matron Miles said that Matron Bursey raised the matter 
periodically on her own behalf and Mrs King's behalf. 
Matron Miles said that Matron Bursey had always said to 
her that it was a terrible shame about Celia (Mrs King) 
because after all she had done O'/i years and she had got 
nothing. Matron Miles maintained that she had always 
disputed Matron Bursey's claims about long service leave 
entitlements to former employees of Mr Bell and in 
Matron Miles' own words — 

... it was always put in the too hard basket to be 
determined at a given time. 
(Transcript p. 123.) 

M. Gibbs and A. Farrington, two former employees of 
Mr Bell were paid by Mr Bell in lieu of pro rata long 
service leave on account of the completion by each of 
them of 10 years' continuous service prior to 30 June 
1979. As a consequence of such payment they each 
signed a disclaimer, renouncing any future claim against 
Miles & Co for recognition of service prior to 1 July 1979 
for long service leave purposes. Matron Miles was aware 
that two employees had been paid for long service leave 
(transcript p. 125). Possessed with that information, it is 
difficult for the Board to understand why Matron Miles 
was so uncertain about Mrs King's entitlement and kept 
putting the matter in the "too hard basket". The Board 
concludes that Miles & Co had not considered this aspect 
of the business and there is then, subject to what is to 
follow, no reason why Mrs King's service with Mr Bell 
should not be regarded as continuous for long service 
leave purposes. 

The Board is satisfied that the evidence discloses that 
prior to the transmission of the business of the 
Undercliffe Nursing Home on 1 July 1984 from Miles & 
Co to Hospital Management Pty Ltd, Matron Miles 
addressed the staff at a meeting in May 1984. At that 
meeting all of the staff present were informed of the 
transmission proposals and that all entitlements of staff 
would be transferred to "Hospital Management". 

There is some conflict in the evidence of Matron Miles 
and Mrs King relating to conversations between them 
which took place only minutes after the above meeting 
and later that same week. The Board prefers the evidence 
of Mrs King. That evidence was to the effect that Matron 
Miles told Mrs King that she would receive her long 
service leave entitlement from the day of Mrs King's 
commencement at "Undercliffe" during Mr Bell's 
proprietorship, that is, December 1969. Later that same 
week, Mrs King was told by Matron Miles that she (Mrs 
King) was to take her long service leave between two 
periods of annual leave from early in December 1984. 
That later conversation which took place in a corridor 
was overheard by Matron Bursey. Matron Miles was, in 
May 1984, well aware of the fact that Mrs King would in 
December 1984 complete 15 years' service because 
Matron Bursey had periodically since 1981 reminded 
Matron Miles of Mrs King's service (as conceded by 
Matron Miles — p. 129 transcript). 

According to Mrs King, Matron Miles told Mrs King in 
the corridor discussion that Miles & Co would be meeting 
Mrs King's long service leave entitlements up to 30 June 
1979 and then Mr Eastwood (Hospital Management Pty 
Ltd) would be responsible for the next six months of Mrs 
King's service (transcript p. 64). It is important to realise 
the significance of the reference to six months' service. 

Mrs King commenced duty with Mr Bell in December 
1969. In the normal course of events she would complete 
15 years' service in December 1984 and thereby become 
entitled to three months' long service leave. As Hospital 
Management Pty Ltd was taking over the business of 
Miles & Co from 1 July 1984, Mrs King's remaining six 
months of service would be served with Hospital 
Management from 1 July 1984 to December 1984. Under 
the agreed terms of sale (Document 6 — Exhibit 1) 
Hospital Management accepted Mrs King's service with 
Miles & Co (along with other employees) as service with 
Hospital Management. 

In her evidence Matron Miles said — 
Following that meeting as we walked down the 

passage — there was Mrs King and two or three 
other ex-Undercliffe staff pre-1979 — the question 
was raised about long service leave, and entitlements 
prior to 1979. It was said that if there was an 
entitlement prior to 1979 then it, too, would be 
transferred in the normal course of events. An 
example was given in Celia's (Mrs King's) case that 
if it was determined that she had an entitlement 
prior to 1979 then it would be worked that so much 
was transferred by us to Hospital Management and 
then Hospital Management would be responsible 
for the balance up to the time that long service leave 
was given but that determination had to be sorted 
out legally yet. 
(Transcript p. 124.) 

There is a conflict of evidence here. Matron Miles 
maintained that she told Mrs King and others that their 
long service leave entitlement was dependent upon a legal 
opinion which Matron Miles was about to seek. Mrs King 
denies that there was any mention of a legal opinion 
being sought. 

Under cross-examination Mrs King did not waiver 
from her evidence that Matron Miles told her, in the 
corridor after the May 1984 meeting, that all employees 
would be paid their long service leave entitlement from 
the day of their commencement with "Undercliffe" 
under the proprietorship of Mr Bell. Mrs King was 
adamant that Matron Miles did not tell her that Matron 
Miles would be seeking legal advice as to Mrs King's long 
service leave entitlement for service with Mr Bell prior to 
the purchase of the property by Miles & Co (pp. 76/77 
transcript). Matron Bursey gave evidence to support Mrs 
King's version of the corridor discussion between Mrs 
King and Matron Miles relating to the dates for Mrs 
King's long service leave. Matron Bursey was not cross- 
examined on that part of her evidence. 

On the strength of Matron Miles' advice given to Mrs 
King in the corridor after the May 1984 meeting, Mrs 
King booked a holiday trip to Tasmania. Subsequently 
she cancelled that trip when Matron Miles told her that 
she was not entitled to long service leave. 

In view of Mrs King's unwaivering evidence, 
supported by Matron Bursey, the Board prefers Mrs 
King's recollection of the discussion which took place 
two years ago and is persuaded to find as a fact that 
Matron Miles agreed to accept Mrs King's service with 
Miles & Co for long service leave purposes. 

The Board's view is that, with a few minor exceptions 
(each of which in the Board's view has no effect on the 
transaction), all of Mr Bell's staff continued to work for 
Miles & Co without a break in service. The additional 
staff employed by Miles & Co at 1 July 1979 or shortly 
thereafter (about one week) did not indicate a change in 
the nature of the business but were necessary due to the 
introduction of the new rostering system and hours of 
work to comply with award provisions and to operate 
efficiently. 
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The Business. 
Mr Bell carried on the business of a "C" Class 20 bed 

private hospital at 482 Great Eastern Highway, 
Greenmount up to 1 July 1979 — 

... to which only patients who require medical 
supervision but not constant medical attention are 
admitted. 
(Definition of nursing home — regulation 4 of 
Private Hospitals Regulations 1970 — Exhibit 2.) 

It was conceded on behalf of the respondent — 
. . . certainly in the respondent's view . . . the 

means of carrying out a business was certainly 
purchased but as for the business itself that is 
another matter. 
(Transcript p. 111.) 

It was argued on behalf of the respondent that 
Timcast's case (5) "is probably of some significance 
because it seems to establish that the intention of the 
purchaser needs to be considered by the Board" in order 
to decide whether there had been a transmission of the 
business (Transcript p. 110). The decision of the 
Commission in Court Session in Timcast's case (5) as 
reported in (1984) AILR Rep 423 was cited in support of 
that argument. The Board's attention was directed to a 
paragraph in the reporter's commentary on the case 
which appears at page 388 of the AILR wherein it was 
said — 

A Court Session looked to the ... relevance of the 
intention of the receivers of the business in order to 
decide whether there had been a transmission of 
business for long service leave purposes. 

That proposition was further expanded by the 
evidence of Matron Miles — 

At the time of your inspection and your 
expression of interest in the property what did you 
intend to do with it if you were the successful 
purchaser? — That is what I was saying — what with 
the building itself? 

With the entire property? — With the entire 
property — our initial application to the 
Commonwealth and State Health in June was to 
construct an 80 bed hospital on the site (482 Great 
Eastern Highway). At that time we outlined plans to 
also construct on the site a hospice, which is for the 
terminally ill. Very initially we had no intention of 
doing anything about a nursing home. 

What do you mean by "anything about a nursing 
home"? — Our intention was hospital and hospice. 
As far as we were concerned, the old building — you 
couldn't possibly do it up as a nursing home. It 
wasn't "purpose built". It had only 20 patients and 
"20 patients" is not viable anyway in a nursing 
home. There we had no intention initially of doing 
anything with it in that regard. 

You say "initially". What date are you talking 
about? — I am talking about the period of May and 
into early June. The factor that came in in early 
June was that it came to our attention that a nursing 
home in Guildford was closing, voluntarily, at the 
end of June. So we did our sums and said that if we 
could gain that licence, and with the 20 bed licence 
that was going to be revoked for Undercliffe, that 
would make a viable 42 bed nursing home and that 
was worth considering and looking at — and 
perhaps incorporating it in our plans for the 
development of the site. 
(Transcript pp. 115/116.) 

The initial intention may very well have been to close 
down the nursing home — 

The building was very old, dilapidated, feral cats, 
sewage was running out into a paddock. The whole 
situation was such that it couldn't continue to 
function as a nursing home. Our intention initially 
was not to have a nursing home. 
(Transcript p. 114.) 

However, Miles & Co had a change of mind prior to 30 
June 1979 because, even although approval to construct 
a new 42 bed nursing home was not obtained until 20 
August 1979 (Exhibit "B") (Transcript p. 117), in 
discussions with the estate agent Matron Miles said in 
evidence — 

We did not inspect any business records at all of 
the business ... we were busy making our own 
arrangements for setting up our own systems and 
our own books. 
(Transcript p. 121.) 

The plain fact is that Miles & Co continued to operate 
the nursing home from 1 July 1979 in the same old 
building, without displacing any patients, and without 
interruption, for two years, until the new nursing home 
was completed and the patients transferred thereto on or 
about 29 May 1981. 

Business Name. 
The name of the property located at 482 Great Eastern 

Highway has, over the years, undergone several name 
changes, some of which have been officially registered, 
whilst at times others have not. For instance — 

17 November 1978 — Undercliffe Convalescent 
Home (Certificate of registration as a private 
hospital under the Health Act 1911 — Document 28, 
Exhibit 1). 

May 1979 — Undercliffe Rest Home (Rural 
Property Information Form — Document 3, 
Exhibit 1). 

29 May 1979 — "Undercliffe" Nursing Home 
(Offer to Purchase Form — Document 5, Exhibit 1). 

On 29 MAy 1981 a new 42 bed nursing home was 
completed on the site at 482 Great Eastern Highway and 
patients were transferred thereto from the old building. 
In November 1981 a new 42 bed Acute Hospital (A Class) 
was completed on the same site. In November 1981, the 
new Nursing Home and new Acute Hospital were 
registered as the Undercliffe Hospital Complex 
according to Certificate of Registration No. 1568 issued 
by the Department of Public Health under the Health 
Act 1911 (Document 15 — Exhibit 1). 

"Corporate Affairs Office" records produced at the 
hearing establish that on 23 July 1979 a business name 
"Undercliffe Nursing Home" was registered under the 
Business Names Act 1962 in the names of the Miles 
Family Interests, very soon after the 1 July 1979 trans- 
action between Mr Bell and Miles & Co. The business 
address was registered as 482 Great Eastern Highway, 
Greenmount, and the nature of the business was 
registered as "aged persons' nursing home" (Document 
21 — Exhibit 1). 

Again, "Corporate Affairs Office" records produced 
at the hearing establish that on 24 July 1984 the 
proprietors of the business name "Undercliffe Nursing 
Home" changed from the Miles Family Interests to 
Hospital Management Pty Ltd of 482 Great Eastern 
Highway, very soon after the business conducted at 482 
Great Eastern Highway was transmitted from Miles & Co 
to Hospital Management Pty Ltd on 1 July 1984 
(Document 23 — Exhibit 1). 

All that can be said about the evidence in relation to 
the business name of "Undercliffe Nursing Home" is 
that the word Undercliffe has been associated for at least 
30 years at 482 Great Eastern Highway with the nursing 
care of persons (mainly aged) who are unable to look 
after themselves and there was no restriction on Miles & 
Co using the name "Undercliffe". 

It was not established before the Board that there was 
a registered business name of "Undercliffe Nursing 
Home" in existence before the transaction between Mr 
Bell and Miles & Co on 1 July 1979. In any event, for 
reasons given later, the determination of whether there 
was a transfer of the business from Mr Bell to Miles & Co 
did not rest solely on whether or not the business name 
was transferred. 
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Goodwill. 
In considering the question of goodwill the Board had 

regard to the Federal Commissioner of Tax v. 
Williamson (25) wherein goodwill was said to be "the 
attractive force which brings in custom" Rick J. in that 
case said — 

As an abstract proposition, there can be no doubt 
that a particular goodwill may be local or personal 
or partly one and partly the other. Its character 
depends on the nature of the business or the circum- 
stances. It is local to the extent to which the trade 
connection depends on the place in which the 
business is carried on, for example, where there is 
only one hotel in a place the connection may be for 
all practical purposes entirely local. It is personal to 
the extent to which it is the personality, ability and 
good reputation of the trader that attract the trade 
and not the place where it is carried on. To the 
extent to which the goodwill is local it is attached to 
and cannot be severed from the land on which the 
business is carried on [Tooth & Co Ltd v. 
Commissioner of Stamp Duties (1909) 9 SR (NSW) 
652]. To the extent to which it is personal it is only 
accidentally associated with the land, and may be 
severed from it and dealt with separately [Rosehill 
Racecourse Co v. Commissioner of Stamp Duties 
(NSW), (1905) 3 CLR 393], 

There is no evidence adduced which would suggest that 
the personality, ability and good reputation of Mr Bell, 
although there was no suggestion that he did not possess 
at least some if not all of those qualities, attracted 
patients to his nursing home. However, the Board was 
told that a nursing home had been continuously operated 
on the site at Great Eastern Highway for decades under a 
number of names but, always including the word 
"Undercliffe". The Board concludes that for that reason 
there is an inherent goodwill in the locality (geographical 
location) of the nursing home. Miles & Co expended vast 
sums of money in erecting a 42 bed nursing home on site 
in May 1981 and a 42 bed Acute General Hospital in 
November 1981 on the same site. As mentioned earlier, 
Miles & Co purchased the property with that specific aim 
in view. The locality obviously encouraged that level of 
development. 

The Board has no evidence before it of any considera- 
tion between the parties for goodwill. In any event that 
factor did not influence the Board's decision. 

The Licence. 
Section 325 of the Health Act 1911 provides for the 

Governor to make regulations for private hospitals 
including regulations for the licensing of private 
hospitals. Regulation 7 of the Private Hospitals 
Regulations 1970 made under the Health Act provides 
for such registration. 

Regulation 25 provides that where a change in owner- 
ship or conduct of a registered private hospital occurs, 
the registration of that hospital lapses until the consent 
of the Commissioner of Public Health to the change has 
been obtained in writing. 

The parties agreed that the licence in respect of a 20 
bed nursing home issued to Mr Bell was not transferable 
to Miles & Co. 

Regulation 6 of the said Regulations requires licence 
renewal applications to be made not later than 30 
November in the year immediately preceding the year 
with respect to which the application is made and such 
renewal, under regulation 26 (1) (b), has effect from 1 
January to 31 December, in the year immediately 
following the year in which the application is made. 

On 17 November 1978 a licence renewal was granted to 
"John Bell" (Mr Bell) in respect of the 20 bed nursing 
home known as Undercliffe Nursing Home situated at 
482 Great Eastern Highway. This licence was valied in 
respect of the year 1 January 1979 to 31 December 1979. 

On 30 November 1979, in accordance with regulation 6 
a licence was granted to "Norma Miles" in respect of the 

said Undercliffe Nursing Home. This licence was valid in 
respect of the year 1 January 1980 to 31 December 1980. 
This issuance of the licence to "Norma Miles" seems a 
loose arrangement on the part of the Health Department. 
It would seem that the licence should have been issued in 
the name of Miles & Co. Nevertheless this Board is 
concerned with the substance of the transaction rather 
than the form. The Board is satisfied that the licence 
applied to Miles & Co for the purpose of the dispute 
before the Board. 

There is no evidence before the Board that the licence 
issued to Mr Bell lapsed on 30 June 1979 when he 
relinquished ownership of the nursing home — other 
than by operation of law (regulation 25). The licence 
issued to Miles & Co was effective only from 1 January 
1980, or at the earliest 30 November 1979. Theoretically, 
the nursing home operated without a licence from 1 July 
1979 to 30 November 1979. This does not seem to have 
concerned the Commissioner for Public Health, at least 
not in the sense of closing down the home. In any event 
the respondent did not take issue with that fact. What the 
respondent did argue was that Mr Bell's licence was to be 
revoked in June 1979 because of the condition of the 
nursing home at that time. However the Board's careful 
consideration of the evidence does not support the 
proposition that Mr Bell's licence was to be revoked. 

In May 1979 Matron Miles received a circular letter 
whch notified that the Undercliffe Nursing Home was 
closing, voluntarily, at the end of June. Matron Miles 
knew from her lengthy experience in the hospital 
industry that the previous owner's (Mr Bell's) licence 
would lapse (regulation 25) on June 30. 

Her statements — 
. . . with the 20 bed licence that was going to be 

revoked for Undercliffe . . . 
(Transcript pp. 115/116.) 

and — 
... I mean we knew that licences were not 

transferable and that they were revoked and the new 
person taking on premises had to apply for a licence 
in their own name. 
(Transcript p. 117.) 

were very liberal uses of the word "revoke". In fact, in 
the context of that part of her evidence, licences are not 
revoked — they simply lapse. 

The Board had no evidence before it to suggest that the 
Commissioner of Public Health was about to revoke Mr 
Bell's licence. Matron Miles said in evidence — 

... we received approval to do a 42 bed nursing 
home providing certain conditions were met in the 
meantime while construction took place. 

The inference being that something had to be done 
with the old premises in which the patients were 
accommodated and/or perhaps attention was required to 
be given to the number and quality of the staff employed. 
The Board was told that the roof of the old premises 
leaked. However according to Matron Bursey's evidence 
it continued to leak until the patients were moved into the 
new building in May 1981. Matron Bursey gave evidence 
(not refuted) that the old building needed some work 
done on it, but all the State regulations had been 
followed. The "Offer to Purchase" form (Document 5 
— Exhibit 1) which is the offer and acceptance form, 
signed by Mr Bell (vendor) and Miles & Co (purchaser), 
contained a certification by Mr Bell that "to the best of 
my knowledge there are no work orders by any authority 
current or outstanding against the property 
Undercliffe". That evidence leads the Board to the 
conclusion, on the balance of probabilities, that Mr 
Bell's licence was not about to be revoked. 

This Board is concerned with the substance of the 
transaction which took place between the parties and not 
the form and the fact remains that the Undercliffe 
Nursing Home continued to function as such with the 
blessing of the Health Department from 1 July 1979 
albeit with a temporary lapse of licence between 30 June 
1979 and 30 November 1979 at the earliest. 
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Liabilities (Book Debts). 
It was an agreed fact that Miles & Co did not take over 

the liabilities of Mr Bell. 
The fact that no existing debts were taken over by 

Miles & Co does not mean that in such circumstances 
there could not be a continuity of the business of Mr Bell 
because Lord Guthrie said in his judgment in H.A. 
Rencoule Ltd v. Hunt (23) at p. 222 — 

All these circumstances infer that there was a 
continuity in the business carried on in the premises 
before and after 28 December 1964. That inference 
is not displaced, in my opinion by ... nor by the fact 
the Mr Eraser's existing debts were not taken over. 
Such a safeguard to a purchaser is usual when a 
business is bought. 

By retaining its liabilities, a clean package, free from 
liabilities, can be offered by the vendor to a potential 
purchaser which is an eminently sensible arrangement 
and one which is more likely to find a willing purchaser. 

It is worth noting that in the transaction between Miles 
& Co (vendor) and Hospital Management Pty Ltd 
(purchaser) on 1 July 1984, the Agreement of Sale 
(Document 6 — Exhibit 1) contained a provision 
whereby Miles & Co agreed to pay all debts of the 
business up to the date of settlement. On that occasion 
Miles & Co accepted the fact that although the liabilities 
were not taken over by the purchaser, nevertheless a 
transmission of the business occurred. 

Findings. 
In considering whether the business was "trans- 

mitted", attention has to be paid to what actually took 
place and to treat no single factor as decisive. 

There are undoubtedly factors which point towards a 
transmission of the type envisaged by the Conditions and 
others which point the other way. A summary of those 
considered to be relevant, starting with those in favour of 
a transmission but not set out in any order of relative 
significance, is as follows — 

(a) The land, buildings and contents were 
purchased from Mr Bell by Miles & Co. 

(b) All of Mr Bell's plant and equipment was 
purchased by Miles & Co. 

(c) All of Mr Bell's consumables were purchased 
by Miles & Co. 

(d) All of Mr Bell's business records were left in 
the "Undercliffe" office which office was included 
in the buildings purchased by Miles & Co. 

(e) There was a legal relationship entered into by 
way of a written agreement effected directly 
between Mr Bell and Miles & Co albeit that 
agreement made no mention of a transfer of 
business. 

(f) Employees of Mr Bell continued in their 
employment with Miles & Co without any gap in 
service. 

(g) The business of providing medical supervision 
but not constant medical attention for persons 
unable to look after themselves (mostly aged 
persons) previously conducted by Mr Bell was 
continued by Miles & Co. 

(h) The name of the business, Undercliffe 
Nursing Home, although not registered by Mr Bell 
was registered by Miles & Co and continued. 

Factors suggesting no transmission within the 
Conditions are as follows:— 

(a) There was no sale of goodwill. However, the 
expenditure by Miles & Co of large sums of money 
in erecting new buildings on the same site to 
continue the operations of a nursing home and to 
expand the nature of the business to include an acute 
hospital, persuades the Board to adopt the view that 
there was an inherent goodwill in the geographical 
location of the nursing home. In other words Miles 
& Co obtained the "local" goodwill without paying 
for it. 

(b) The statutory licence, an essential ingredient 
of the business, is not transferable — by law. 
Nevertheless Mr Bell did as much as was possible for 
him to do to facilitate that transfer (Document 8 — 
Exhibit 1) as did Miles & Co when it transmitted the 
business to Hospital Management Pty Ltd on 1 July 
1984 (Document 9 — Exhibit 1). 

(c) Miles & Co did not take over the liabilities of 
Mr Bell. 

Conclusions. 
Whether a business has been transmitted or whether 

there has been a mere sale of assets must be a question of 
fact and degree in every case. 

Of the many factors to be taken into account in 
considering whether or not a mere change in the owner- 
ship of a business has occurred, none by itself nor a 
combination of any of them together is necessarily 
conclusive. Everything depends on a broad view of all the 
circumstances (the substantive approach as advocated on 
behalf of the parties) of each particular case. 

R.D. Miles & Co Pty Ltd is a family company repre- 
senting Miles Family interests. Mr and Mrs Miles are 
actively engaged in the daily activities involved in that 
Company's operations. Mrs Miles is a registered nurse 
and matron. Mrs Miles' association with nursing homes 
and hospitals extends over a period of 20 years. She was 
involved in the establishment of a nursing home in 
Midland in 1965. At 1 July 1979 in addition to being a 
proprietor of the Oats Street Hospital (a 64 bed acute 
hospital in East Victoria Park), and a nursing home at 22 
Morrision Road, Midland known as the Tuohy 
Memorial Hospital and Tuohy Memorial Nursing 
Home. She was a member of the Nursing Homes 
Association and she knew of all the licensed nursing 
homes in Western Australia. She described herself as a 
business administrator. 

Mrs Miles used her undoubted business acumen to 
recognise the business potential of the site at 482 Great 
Eastern Highway. The preponderance of evidence is that 
Miles & Co purchased Mr Bell's business known as the 
Undercliffe Nursing Home as a going concern and 
continued to operate that very same business — without 
change — until such time as a new building was erected 
on site in May 1981, "purpose built" as a nursing home, 
two years later. The business was expanded in November 
1981 when an acute hospital was also built on the same 
site. 

The Board's decision is that the applicant has 
discharged her obligation to prove that the business of 
Mr Bell was transmitted to R.D. Miles & Co Pty Ltd on 1 
July 1979. Mrs King completed 15 years' continuous 
service on December 1984 and the application is 
accordingly granted. 

Schedule of Authorities. 

No. Authority 

1. FMWU v. Avro Hospital 65 WAIG 1149 
2. RANF v. Skye Nursing Home 65 WAIG 

895 
3. King v. Undercliffe Nursing Home 65 

WAIG 734 
4. I. and H.S. Pty Ltd v. Mower (1984) 9 IR 

33 
5. ASE v. Timcast Pty Ltd (1984) AILR Rep 

423 
6. ASE v. Timcast Pty Ltd 64 WAIG 

1612/2138 7. Woodbridge & Anor v. Yarralumla Auto 
Accessories Pty Ltd 54 ACTR 8, p8 

8. Hogarth v. Lee 63 WAIG 1870 
9. Gedling v. Mayney Nominees Pty Ltd 61 

WAIG 1133 
10. McDonough v. Readford (1981) IASCR 68 

(C15) 
11. Leighton v. Commercial Hotel 60 WAIG 

1561 
12. Ivey v. Midland Nominees Pty Ltd 59 

WAIG 814 
13. Therm-o-Lite and Sun-Red Insulations Pty 

Ltd v. Makara (1978) IASCR 331 (Z90) 
14. Smith v. Luv'n Gear Pty Ltd 58 WAIG 586 
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No. Authority Cited Cited Cases 
By App By Resp referred to 

in Decision 
15. Manley v. Gazal Clothing Co Pty Ltd 

(1973) IASCR 162 (U100) 
16. Cocker v. Lident Laboratories 58 WAIG 

917 
17. Candy's Transport Co Pty Ltd v. Deighton 

and Others 53 WAIG 915/1209 
18. Marcus v. Balnaves (1973) AILR Rep 175 
19. Woodhouse v. Peter Brotherhood Ltd 

(1972) 2 QB 520 20. Lloyd v. Brassey (1969) 2 QB 98 
. 21. Kenmir Ltd v. Frizzell (1968) 1 ALL ER 

414 
22. Davis v. McGay & Co 47 WAIG 447 
23. H.A. Rencoule Ltd v. Hunt (1967) SLT 

218 
24. Marshall v.Solomon and Co 42 WAIG 335 
25. The Federal Commissioner of Tax v. 

Williamson (1943) 67 CLR 561 
26. Nokes v. Doncaster Amalgamated 

Collieries (1940) AC 1014 

BEFORE A BOARD OF REFERENCE. 

In the matter of the Long Service Leave Act 1958-73 and 
in the matter of a Board of Reference established 
thereunder and in the matter of an application for 
an exemption from the provisions of the Long 
Service Leave Act 1958 by the Shell Company of 
Australia Ltd, and Shell Chemical (Australia) Pty 
Ltd. 

Before Mr K. Scapin Chairman, 
Mr J.N. Uphill Employers Representative, 

and Mr K.J. Trainer Employees Representative. 
The 7th day of July 1986. 

Mr R.D. Allen (of Counsel) and with him Mrs C.L. 
Edwardes (of Counsel) on behalf of the applicant. 

Mr N. Xavier on behalf of the Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch. 

Determination. 
MR SCAPIN: This is the unanimous decision of the 
Board. On 16 December 1985 application was made 
pursuant to section 5 of the Long Service Leave Act 1958 
(hereinafter referred to as the Act) by:— 

The Shell Company of Australia Ltd 
Shell Chemical (Australia) Pty Ltd 

for an exemption from the provisions of that Act with 
respect to all non casual award free employees of those 
Companies employed in Western Australia, except those 
employed at service stations. 

The grounds upon which the application was made 
were as follows: 

(1) The Companies employ approximately 362 persons 
in Western Australia. 

(2) Of the 362 persons referred to in (1) above, 111 
employees are entitled to the benefits of the "Long 
Service Leave (Oil Companies) Award 1985" (Print 
F8412) made by a Full Bench of the Australian 
Conciliation and Arbitration Commission on 24 
December 1984. The remaining 251 staff and other 
employees remain free of both Federal and State 
Awards. 

(3) Each of the applicant Companies has decided to 
extend the benefits contained in the said Federal Award 
to its award free employees. 

(4) Each of the applicant Companies has incorporated 
the terms of the proposed "Shell Long Service Leave 
Scheme" (the subject of the application) into the terms 
of employment of all the said award free employees. 

(5) The terms of the Scheme are more favourable to 
the employees than the provisions of the Act. 

(6) This application is made to ensure that employees 
of the Companies have uniform entitlements to long 
service leave. 

(7) The operative date of the Scheme to be on and 
from 1 January 1985. 

For the sake of convenience and to avoid otherwise 
obvious duplication of submissions, this application and 
three applications from several Companies for a similar 
exemption from the provisions of the Act and an 
application from several Companies for exemption from 
the provisions of the Commission in Court Session's 
1977 Long Service Leave General Order were, with the 
agreement of the parties, heard simultaneously. 

On 24 February 1986 the Commission in Court Session 
advised this Board of Reference that the application 
from several Companies for exemption from the 
provisions of the Commission in Court Session's 1977 
Long Service Leave General Order could be effected 
within the wage fixing principles of the Western 
Australian Industrial Relations Commission. 

In so far as is applicable section 5 of the Act under 
which exemption is sought reads as follows — 

5. (1) The Board of Reference may exempt an 
employer from the operation of this Act in respect 
of his employees if it is satisfied that there is an 
existing or proposed scheme, conferring benefits in 
the nature of long service leave which in its opinion 
are or will be, viewed as a whole, not less favourab le 
to the whole of the employees of that employer than 
the benefits prescribed by this Act. 

(2) In order to ensure that the benefits under a 
scheme in relation to which an employer is granted 
an exemption under subsection (1) of this section 
remain not less favourable to the whole of the 
employees of that employer than the benefits pre- 
scribed by this Act, the Board of Reference may — 

(a) grant the exemption subject to such 
conditions as it determines are fit to 
impose; and 

(b) from time to time, add to, vary or revoke 
any such conditions imposed by it. 

(3) . . . 
Since the hearing of the application the applicant 

employers have agreed to accept those provisions of the 
Act relating to absences on sick leave and/or workers' 
compensation. In the circumstances the Board is satisfied 
that, when viewed as a whole, the "Shell Long Service 
Leave Scheme" is more favourable than the provisions 
of the Act. 

There is no argument between the parties appearing 
before the Board that the conditions proposed by the 
applicants for all employees (other than casual 
employees and those who are employed at service 
stations), are more favourable than those provided under 
the Act. The issue to be decided is whether the proposed 
scheme, taken as a whole, is more favourable for the 
whole of the employees affected. 

Notice of the application was published in the West 
Australian newspaper on 16 January 1986 inviting 
objections from interested persons. No objection was 
received. 

The Board's attention was drawn to the fact that the 
proposed scheme had, in addition to the approval of the 
Australian Conciliation and Arbitration Commission, 
received the approval of — 

(1) The Industrial Commission of South Australia 
(under section 22 of the Long Service Leave Act 1967) — 
14 January 1986; 

(2) the Industrial Commission of New South Wales 
(under section 5 of the Long Service Leave Act 1955) — 
10 February 1986; 

(3) the Industrial Relations Commission in Victoria 
(under section 66 of the Industrial Relations Act 1979) — 
3 February 1986; 

(4) the relevant Minister in the Northern Territory 
(under section 13 of the Long Service Leave Act 1981) — 
6 January 1986. 
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In view of the widespread acceptance of the scheme 
throughout the Nation, the incidence of employee 
transfer from State to State, and the absence of any 
objections, and even allowing for the fact that there is no 
obligation on this Board to legislate in accordance with 
the agreement of the parties, it would, in the special 
circumstances of this case, be industrially unsound not to 
approve the scheme in Western Australia. 

The applicants informed the Board that currently they 
did not employ casual employees or service station 
employees. 

In determining whether the proposed conditions are 
more favourable for the whole of the employees of the 
particular employer, it is the Board's view that the Board 
is required to examine the application within the confines 
of those employees for whom it has the power to grant or 
refuse the exemption. Further, it is not necessary that the 
Board reach the conclusion that all employees covered by 
the application and who are within the Commission's 
jurisdiction, will receive more favourable conditions in 
order for the application to succeed. The Board's view is 
that, the provisions of section 5 of the Act should be 
taken and read as a whole rather than segmented and 
considered in single words or phrases. The words should 
not be applied in such a way that all of the applicants' 
employees must be awarded more favourable conditions 
for an exemption to be granted. In any case, the matter 
does not arise in the present instance as the applicants do 
not employ casual employees or service station 
employees. All of their current employees will enjoy the 
benefit of a long service leave scheme which, viewed as a 
whole, will be not less favourable than the benefits of the 
Act. 

Having heard the parties and by consent, the Board 
hereby exempts the applicants from the provisions of the 
Long Service Leave Act 1958. The exemption shall 
operate from 1 January 1985. 

It is a condition to the granting of the application that 
the employers will construe continuous service under the 
scheme as follows:— 

(1) A contract of employment will not be deemed to 
have been broken by reason of sick leave or workers' 
compensation. 

(2) Absences due to sick leave or workers' compensa- 
tion will be taken into account in calculating the 
employee's period of service in accordance with the 
terms of the Long Service Leave Act 1958. 

It is a further condition to the granting of the 
application that if at any time by a liberalisation of the 
provisions of the said Act, or the existing Long Service 
Leave scheme of the Applicants is changed, then the 
exemption shall be cancelled. 

BEFORE A BOARD OF REFERENCE. 

In the matter of the Long Service Leave Act 1958-73 and 
in the matter of a Board of Reference established 
thereunder and in the matter of an application for 
an exemption from the provisions of the Long 
Service Leave Act 1958 by the Mobil Oil Australia 

Before Mr K. Scapin Chairman, 
Mr J.N. Uphill Employers Representative, 

and Mr K.J. Trainer Employees Representative. 
The 7th day of July 1986. 

Mr R.D. Allen (of Counsel) and with him Mrs C.L. 
Edwardes (of Counsel) on behalf of the applicant. 

Mr N. Xavier on behalf of the Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch. 

Determination. 
MR SCAPIN: This is the unanimous decision of the 
Board. On 16 December 1985 application was made 
pursuant to section 5 of the Long Service Leave Act 1958 

(hereinafter referred to as the Act) by Mobil Oil 
Australia Ltd for an exemption from the provisions of 
that Act with respect to all non casual award free 
employees of that Company employed in Western 
Australia, except those employed at service stations. 

The grounds upon which the application was made 
were as follows: 

(1) The Company employs approximately 24 persons 
in Western Australia. 

(2) Of the 24 persons referred to in (1) above, 12 
employees are entitled to the benefits of the "Long 
Service Leave (Oil Companies) Award 1985" (Print 
F8412) made by a Full Bench of the Australian 
Conciliation and Arbitration Commission on 24 
December 1984. The remaining 12 staff and other 
employees remain free of both Federal and State 
Awards. 

(3) The Company has decided to extend the benefits 
contained in the said Federal Award to its award free 
employees. 

(4) The Company has incorporated the terms of the 
proposed "Mobil Long Service Leave Scheme" (the 
subject of the application) into the terms of employment 
of all the said award free employees. 

(5) The terms of the Scheme are more favourable to 
the employees than the provisions of the Act. 

(6) This application is made to ensure that employees 
of the Company have uniform entitlements to long 
service leave. 

(7) The operative date of the Scheme to be on and 
from 1 January 1985. 

For the sake of convenience and to avoid otherwise 
obvious duplication of submissions, this application and 
three applications from several Companies for a similar 
exemption from the provisions of the Act and an 
application from several Companies for exemption from 
the provisions of the Commission in Court Session's 
1977 Long Service Leave General Order were, with the 
agreement of the parties, heard simultaneously. 

On 24 February 1986 the Commission in Court Session 
advised this Board of Reference that the application 
from several Companies for exemption from the 
provisions of the Commission in Court Session's 1977 
Long Service Leave General Order could be effected 
within the wage fixing principles of the Western 
Australian Industrial Relations Commission. 

In so far as is applicable section 5 of the Act under 
which exemption is sought reads as follows — 

5. (1) The Board of Reference may exempt an 
employer from the operation of this Act in respect 
of his employees if it is satisfied that there is an 
existing or proposed scheme, conferring benefits in 
the nature of long service leave which in its opinion 
are or will be, viewed as a whole, not less favourab le 
to the whole of the employees of that employer than 
the benefits prescribed by this Act. 

(2) In order to ensure that the benefits under a 
scheme in relation to which an employer is granted 
an exemption under subsection (1) of this section 
remain not less favourable to the whole of the 
employees of that employer than the benefits pre- 
scribed by this Act, the Board of Reference may — 

(a) grant the exemption subject to such 
conditions as it determines are fit to 
impose; and 

(b) from time to time, add to, vary or revoke 
any such conditions imposed by it. 

(3) . . . 
Since the hearing of the application the applicant 

employers have agreed to accept those provisions of the 
Act relating to absences on sick leave and/or workers' 
compensation. In the circumstances the Board is satisfied 
that, when viewed as a whole, the "Mobil Long Service 
Leave Scheme" is more favourable than the provisions 
of the Act. 
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There is no argument between the parties appearing 
before the Board that the conditions proposed by the 
applicant for all employees (other than casual employees 
and those who are employed at service stations), are 
more favourable than those provided under the Act. The 
issue to be decided is whether the proposed scheme, 
taken as a whole, is more favourable for the whole of the 
employees affected. 

Notice of the application was published in the fVest 
Australian newspaper on 16 January 1986 inviting 
objections from interested persons. No objection was 
received. 

The Board's attention was drawn to the fact that the 
proposed scheme had, in addition to the approval of the 
Australian Conciliation and Arbitration Commission, 
received the approval of — 

(1) The Industrial Commission of South Australia 
(under section 22 of the Long Service Leave Act 1967) — 
14 January 1986; 

(2) the Industrial Commission of New South Wales 
(under section 5 of the Long Service Leave Act 1955) — 
10 February 1986; 

(3) the Industrial Relations Commission in Victoria 
(under section 66 of the Industrial Relations Act 1979) — 
3 February 1986; 

(4) the relevant Minister in the Northern Territory 
(under section 13 of the Long Service Leave Act 1981) — 
6 January 1986. 

In view of the widespread acceptance of the scheme 
throughout the Nation, the incidence of employee 
transfer from State to State, and the absence of any 
objections, and even allowing for the fact that there is no 
obligation on this Board to legislate in accordance with 
the agreement of the parties, it would, in the special 
circumstances of this case, be industrially unsound not to 
approve the scheme in Western Australia. 

The applicant informed the Board that currently they 
did not employ casual employees or service station 
employees. 

In determining whether the proposed conditions are 
more favourable for the whole of the employees of the 
particular employer, it is the Board's view that the Board 
is required to examine the application within the confines 
of those employees for whom it has the power to grant or 
refuse the exemption. Further, it is not necessary that the 
Board reach the conclusion that all employees covered by 
the application and who are within the Commission's 
jurisdiction, will receive more favourable conditions in 
order for the application to succeed. The Board's view is 
that, the provisions of section 5 of the Act should be 
taken and read as a whole rather than segmented and 
considered in single words or phrases. The words should 
not be applied in such a way that all of the applicants' 
employees must be awarded more favourable conditions 
for an exemption to be granted. In any case, the matter 
does not arise in the present instance as the applicants do 
not employ casual employees or service station 
employees. All of their current employees will enjoy the 
benefit of a long service leave scheme which, viewed as a 
whole, will be not less favourable than the benefits of the 
Act. 

Having heard the parties and by consent, the Board 
hereby exempts the applicant from the provisions of the 
Long Service Leave Act 1958. The exemption shall 
operate from 1 January 1985. 

It is a condition to the granting of the application that 
the employer will construe continuous service under the 
scheme as follows:— 

(1) A contract of employment will not be deemed to 
have been broken by reason of sick leave or workers' 
compensation. 

(2) Absences due to sick leave or workers' compensa- 
tion will be taken into account in calculating the 
employee's period of service in accordance with the 
terms of the Long Service Leave Act 1958. 

It is a further condition to the granting of the 
application that if at any time by a liberalisation of the 
provisions of the said Act, or the existing Long Service 
Leave scheme of the Applicants is changed, then the 
exemption shall be cancelled. 

BEFORE A BOARD OF REFERENCE. 

In the matter of the Long Service Leave Act 1958-73 and 
in the matter of a Board of Reference established 
thereunder and in the matter of an application for 
an exemption from the provisions of the Long 
Service Leave Act 1958 by the Ampol Limited. 

Before Mr K. Scapin Chairman, 
Mr J.N. Uphill Employers Representative, 

and Mr K.J. Trainer Employees Representative. 
The 7th day of July 1986. 

Mr R.D. Allen (of Counsel) and with him Mrs C.L. 
Edwardes (of Counsel) on behalf of the applicant. 

Mr N. Xavier on behalf of the Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch. 

Determination. 
MR SCAPIN: This is the unanimous decision of the 
Board. On 16 December 1985 application was made 
pursuant to section 5 of the Long Service Leave Act 1958 
(hereinafter referred to as the Act) by Ampol Limited for 
an exemption from the provisions of that Act with 
respect to all non casual award free employees of that 
Company employed in Western Australia, except those 
employed at service stations. 

The grounds upon which the application was made 
were as follows: 

(1) The Company employs approximately 81 persons 
in Western Australia. 

(2) Of the 81 persons referred to in (1) above, 51 
employees are entitled to the benefits of the "Long 
Service Leave (Oil Companies) Award 1985" (Print 
F8412) made by a Full Bench of the Australian 
Conciliation and Arbitration Commission on 24 
December 1984. Of the remaining 30 employees, 12 have 
industrial coverage under an Award of the Western 
Australian Industrial Relations Commission and the rest 
remain award free. 

(3) The Company has decided to extend the benefits 
contained in the said Federal Award to its award free 
employees. 

(4) The Company has incorporated the terms of the 
proposed "Ampol Long Service Leave Scheme" (the 
subject of the application) into the terms of employment 
of all the said award free employees. 

(5) The terms of the Scheme are more favourable to 
the employees than the provisions of the Act. 

(6) This application is made to ensure that employees 
of the Company have uniform entitlements to long 
service leave. 

(7) The operative date of the Scheme to be on and 
from 1 January 1985. 

For the sake of convenience and to avoid otherwise 
obvious duplication of submissions, this application and 
three applications from several Companies for a similar 
exemption from the provisions of the Act and an 
application from several Companies for exemption from 
the provisions of the Commission in Court Session's 
1977 Long Service Leave General Order were, with the 
agreement of the parties, heard simultaneously. 

On 24 February 1986 the Commission in Court Session 
advised this Board of Reference that the application 
from several Companies for exemption from the 
provisions of the Commission in Court Session's 1977 
Long Service Leave General Order could be effected 
within the wage fixing principles of the Western 
Australian Industrial Relations Commission. 
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In so far as is applicable section 5 of the Act under 
which exemption is sought reads as follows — 

5. (1) The Board of Reference may exempt an 
employer from the operation of this Act in respect 
of his employees if it is satisfied that there is an 
existing or proposed scheme, conferring benefits in 
the nature of long service leave which in its opinion 
are or will be, viewed as a whole, not less favourab le 
to the whole of the employees of that employer than 
the benefits prescribed by this Act. 

(2) In order to ensure that the benefits under a 
scheme in relation to which an employer is granted 
an exemption under subsection (1) of this section 
remain not less favourable to the whole of the 
employees of that employer than the benefits pre- 
scribed by this Act, the Board of Reference may — 

(a) grant the exemption subject to such 
conditions as it determines are fit to 
impose; and 

(b) from time to time, add to, vary or revoke 
any such conditions imposed by it. 

(3) . . . 
Since the hearing of the application the applicant 

employers have agreed to accept those provisions of the 
Act relating to absences on sick leave and/or workers' 
compensation. In the circumstances the Board is satisfied 
that, when viewed as a whole, the "Ampol Long Service 
Leave Scheme" is more favourable than the provisions 
of the Act. 

There is no argument between the parties appearing 
before the Board that the conditions proposed by the 
applicant for all employees (other than casual employees 
and those who are employed at service stations), are 
more'favourable than those provided under the Act. The 
issue to be decided is whether the proposed scheme, 
taken as a whole, is more favourable for the whole of the 
employees affected. 

Notice of the application was published in the West 
Australian newspaper on 16 January 1986 inviting 
objections from interested persons. No objection was 
received. 

The Board's attention was drawn to the fact that the 
proposed scheme had, in addition to the approval of the 
Australian Conciliation and Arbitration Commission, 
received the approval of — 

(1) The Industrial Commission of South Australia 
(under section 22 of the Long Service Leave Act 1967) — 
14 January 1986; 

(2) the Industrial Commission of New South Wales 
(under section 5 of the Long Service Leave Act 1955) — 
10 February 1986; 

(3) the Industrial Relations Commission in Victoria 
(under section 66 of the Industrial Relations Act 1979) — 
3 February 1986; 

(4) the relevant Minister in the Northern Territory 
(under section 13 of the Long Service Leave Act 1981) — 
6 January 1986. 

In view of the widespread acceptance of the scheme 
throughout the Nation, the incidence of employee 
transfer from State to State, and the absence of any 
objections, and even allowing for the fact that there is no 
obligation on this Board to legislate in accordance with 
the agreement of the parties, it would, in the special 
circumstances of this case, be industrially unsound not to 
approve the scheme in Western Australia. 

The applicant informed the Board that currently they 
did not employ casual employees but it did employ 12 
service station employees. 

In determining whether the proposed conditions are 
more favourable for the whole of the employees of the 
particular employer, it is the Board's view that the Board 
is required to examine the application within the confines 
of those employees for whom it has the power to grant or 
refuse the exemption. Further, it is not necessary that the 
Board reach the conclusion that all employees covered by 
the application and who are within the Commission's 

jurisdiction, will receive more favourable conditions in 
order for the application to succeed. The Board's view is 
that, the provisions of section 5 of the Act should be 
taken and read as a whole rather than segmented and 
considered in single words or phrases. The words should 
not be applied in such a way that all of the applicants' 
employees must be awarded more favourable conditions 
for an exemption to be granted. 

Taken overall, the vast majority of the applicant's 
employees would receive more favourable conditions if 
the application was granted and the other employees 
would continue to receive entitlements under the 
Commission's General Order. The applicant has 
established that the service station employees normally 
derive their benefits and conditions from outside the oil 
industry. There is very little likelihood that the applicant 
will employ any significant numbers of casual 
employees. 

Having heard the parties and by consent, the Board 
hereby exempts the applicant from the provisions of the 
Long Service Leave Act 1958. The exemption shall 
operate from 1 January 1985. 

It is a condition to the granting of the application that 
the employer will construe continuous service under the 
scheme as follows:— 

(1) A contract of employment will not be deemed to 
have been broken by reason of sick leave or workers' 
compensation. 

(2) Absences due to sick leave or workers' compensa- 
tion will be taken into account in calculating the 
employee's period of service in accordance with the 
terms of the Long Service Leave Act 1958. 

It is a further condition to the granting of the 
application that if at any time by a liberalisation of the 
provisions of the said Act, or the existing Long Service 
Leave scheme of the Applicants is changed, then the 
exemption shall be cancelled. 

BEFORE A BOARD OF REFERENCE. 

In the matter of the Long Service Leave Act 1958-73 and 
in the matter of a Board of Reference established 
thereunder and in the matter of an application for 
an exemption from the provisions of the Long 
Service Leave Act 1958 by Esso Australia Ltd, 
Castrol Australia Pty Limited, BP Australia Ltd, 
BP Refinery (Kwinana) Proprietary Limited, BP 
(Fremantle) Limited, BP Developments Australia 
Ltd, Caltex Oil (Australia) Pty Limited, Caltex 
Properties Limited. 

Before Mr K. Scapin Chairman, 
Mr J.N. Uphill Employers Representative, 

and Mr K. J. Trainer Employees Representative. 
The 7th day of July 1986. 

Mr R.D. Allen (of Counsel) and with him Mrs C.L. 
Edwardes (of Counsel) on behalf of the applicant. 

Mr N. Xavier on behalf of the Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch. 

Determination. 
MR SCAPIN: This is the unanimous decision of the 
Board. On 16 December 1985 application was made 
pursuant to section 5 of the Long Service Leave Act 1958 
(hereinafter referred to as the Act) by:— 

Esso Australia Ltd 
Castrol Australia Pty Limited 
BP Australia Ltd 
BP Refinery (Kwinana) Proprietary Limited 
BP (Fremantle) Limited 
BP Developments Australia Ltd 
Caltex Oil (Australia) Pty Limited 
Caltex Properties Limited 
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for an exemption from the provisions of that Act with 
respect to all non casual award free employees of those 
Companies employed in Western Australia, except those 
employed at service stations. 

The grounds upon which the application was made 
were as follows: 

(1) The Companies employs approximately 1 332 
persons in Western Australia. 

(2) Of the 1 332 persons referred to in (1) above, 902 
employees are entitled to the benefits of the "Long 
Service Leave (Oil Companies) Award 1985" (Print 
F8412) made by a Full Bench of the Australian 
Conciliation and Arbitration Commission on 24 
December 1984. 360 staff and other employees remain 
free of both Federal and State Awards. 

(3) Each of the applicant Companies has decided to 
extend the benefits contained in the said Federal Award 
to its award free employees. 

(4) Each of the applicant Companies has incorporated 
the terms of the proposed "BP Long Service Leave 
Scheme", the "Caltex Long Service Leave Scheme", the 
"Castrol Long Service Leave Scheme" and the "Esso 
Long Service Leave Scheme (the subjects of the 
application) into the terms of employment of all the said 
award free employees. 

(5) The terms of the Schemes are more favourable to 
the employees than the provisions of the Act. 

(6) This application is made to ensure that employees 
of the Companies have uniform entitlements to long 
service leave. 

(7) The operative date of the Schemes to be on and 
from 1 January 1985. 

For the sake of convenience and to avoid otherwise 
obvious duplication of submissions, this application and 
three applications from several Companies for a similar 
exemption from the provisions of the Act and an 
application from several Companies for exemption from 
the provisions of the Commission in Court Session's 
1977 Long Service Leave General Order were, with the 
agreement of the parties, heard simultaneously. 

On 24 February 1986 the Commission in Court Session 
advised this Board of Reference that the application 
from several Companies for exemption from the 
provisions of the Commission in Court Session's 1977 
Long Service Leave General Order could be effected 
within the wage fixing principles of the Western 
Australian Industrial Relations Commission. 

In so far as is applicable section 5 of the Act under 
which exemption is sought reads as follows — 

5. (1) The Board of Reference may exempt an 
employer from the operation of this Act in respect 
of his employees if it is satisfied that there is an 
existing or proposed scheme, conferring benefits in 
the nature of long service leave which in its opinion 
are or will be, viewed as a whole, not less favourab le 
to the whole of the employees of that employer than 
the benefits prescribed by this Act. 

(2) In order to ensure that the benefits under a 
scheme in relation to which an employer is granted 
an exemption under subsection (1) of this section 
remain not less favourable to the whole of the 
employees of that employer than the benefits pre- 
scribed by this Act, the Board of Reference may — 

(a) grant the exemption subject to such 
conditions as it determines are fit to 
impose; and 

(b) from time to time, add to, vary or revoke 
any such conditions imposed by it. 

(3) . . . 
Since the hearing of the application the applicant 

employers have agreed to accept those provisions of the 
Act relating to absences on sick leave and/or workers' 
compensation. In the circumstances the Board is satisfied 
that, when viewed as a whole, the aforementioned 
Schemes are more favourable than the provisions of the 
Act. 

There is no argument between the parties appearing 
before the Board that the conditions proposed by the 
applicants for all employees (other than casual 
employees and those who are employed at service 
stations), are more favourable than those provided under 
the Act. The issue to be decided is whether the proposed 
scheme, taken as a whole, is more favourable for the 
whole of the employees affected. 

Notice of the application was published in the fVest 
Australian newspaper on 16 January 1986 inviting 
objections from interested persons. No objection was 
received. 

The Board's attention was drawn to the fact that the 
proposed schemes had, in addition to the approval of the 
Australian Conciliation and Arbitration Commission, 
received the approval of — 

(1) The Industrial Commission of South Australia 
(under section 22 of the Long Service Leave Act 1967) — 
14 January 1986; 

(2) the Industrial Commission of New South Wales 
(under section 5 of the Long Service Leave Act 1955) — 
10 February 1986; 

(3) the Industrial Relations Commission in Victoria 
(under section 66 of the Industrial Relations Act 1979) — 
3 February 1986; 

(4) the relevant Minister in the Northern Territory 
(under section 13 of the Long Service Leave Act 1981) — 
6 January 1986. 

In view of the widespread acceptance of the schemes 
throughout the Nation, the incidence of employee 
transfer from State to State, and the absence of any 
objections, and even allowing for the fact that there is no 
obligation on this Board to legislate in accordance with 
the agreement of the parties, it would, in the special 
circumstances of this case, be industrially unsound not to 
approve the scheme in Western Australia. 

In determining whether the proposed conditions are 
more favourable for the whole of the employees of the 
particular employer, it is the Board's view that the Board 
is required to examine the application within the confines 
of those employees for whom it has the power to grant or 
refuse the exemption. Further, it is not necessary that the 
Board reach the conclusion that all employees covered by 
the application and who are within the Commission's 
jurisdiction, will receive more favourable conditions in 
order for the application to succeed. The Board's view is 
that, the provisions of section 5 of the Act should be 
taken and read as a whole rather than segmented and 
considered in single words or phrases. The words should 
not be applied in such a way that all of the applicants' 
employees must be awarded more favourable conditions 
for an exemption to be granted. 

Taken overall, the vast majority of the applicants' 
employees would receive more favourable conditions if 
the application was granted and the other employees 
would continue to receive entitlements under the 
Commission's General Order. The applicants have 
established that the service station employees normally 
derive their benefits and conditions from outside the oil 
industry. There is very little likelihood that the applicants 
will employ any significant numbers of casual 
employees. 

Having heard the parties and by consent, the Board 
hereby exempts the applicants from the provisions of the 
Long Service Leave Act 1958. The exemption shall 
operate from 1 January 1985. 

It is a condition to the granting of the application that 
the employers will construe continuous service under the 
scheme as follows:— 

(1) A contract of employment will not be deemed to 
have been broken by reason of sick leave or workers' 
compensation. 

(2) Absences due to sick leave or workers' compensa- 
tion will be taken into account in calculating the 
employee's period of service in accordance with the 
terms of the Long Service Leave Act 1958. 
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It is a further condition to the granting of the 
application that if at any time by a liberalisation of the 
provisions of the said Act, or the existing Long Service 
Leave schemes of the Applicants is changed, then the 
exemption shall be cancelled. 

BEFORE A SPECIAL BOARD OF REFERENCE. 

In the matter of the following Awards — "The BP 
Refinery (Kwinana) (Federated Engine Drivers' and 
Firemen's Union) Award 1980" No. 2 of 1981; 
"The BP Refinery (Kwinana) (Securitymen's) 
Award 1978" No. 56 of 1978; "Oil Bunkering BP 
(Fremantle) Limited Award 1980" No. 20 of 1981; 
"The Draughtmen's, Tracers', Planners' and 
Technical Officers' Award 1979" No. 11 of 1979; 
"Cleaners and Caretakers Award 1969" No. 12 of 
1969; "Engine Drivers (General) Award" No. 21A 
of 1977 and in the matter of a Special Board of 
Reference established thereunder and in the matter 
of an application for an exemption from the Long 
Service Leave provisions of the above Awards 
between BP Australia Ltd; BP Refinery (Kwinana) 
Proprietary Limited; BP (Fremantle) Limited; BP 
Developments Australia Ltd, Applicants and the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch; 
Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 
Western Australian Branch; the Association of 
Draughting, Supervisory and Technical Employees 
Western Australian Branch, Respondents. 

Before Mr K. Scapin Chairman, 
Mr J.N. Uphill Employers Representative, 

and Mr K.J. Trainer Employees Representative. 
The 7th day of July 1986. 

Mr R.D. Allen (of Counsel) and with him Mrs C.L. 
Edwardes (of Counsel) on behalf of the applicants. 

Mr N. Xavier on behalf of the Australasian Society of 
Engineers, Moulders and Foundry Workers, Industrial 
Union of Workers, Western Australian Branch. 

Determination. 
MR SCAPIN: This is the unanimous decision of the 
Board. On 16 December 1985 application was made 
pursuant to Clause 10 of the Commission in Court 
Session's 1977 Long Service Leave General Order by:— 

BP Australia Ltd 
BP Refinery (Kwinana) Proprietary Limited 
BP (Fremantle) Limited 
BP Developments Australia Ltd 

for an exemption from the provisions of that Order with 
respect to all employees of those Companies employed in 
Western Australia pursuant to awards of the Western 
Australian Industrial Relations Commission ("State 
awards") except casual employees and those who are 
employed at service stations. 

The grounds upon which the application was made 
were as follows: 

(1) The Companies employ approximately 1 138 
persons in Western Australia, of whom the following 
numbers are employed under the following State awards: 

(a) "The BP Refinery (Kwinana) (Federated 
Engine Drivers' and Firemen's Union) Award 
1980" No. 2 of 1981 — 39 employees; 

(b) "The BP Refinery (Kwinana) (Securitymen's) 
Award 1978" No. 56 of 1978 — 11 employees; 

(c) "Oil Bunkering BP (Fremantle) Limited 
Award 1980" No. 20 of 1981 — 17 employees; 

(d) "The Draughtmen's, Tracers', Planners' and 
Technical Officers' Award 1979" No. 11 of 
1979 — one employee; 

(e) '' Cleaners and Caretakers Award 1969" No. 12 
of 1969 — one employee; and 

(f) ' 'Engine Drivers (General) Award" No. 21A of 
1977 — one employee. 

(2) The other 1 068 employees are employed under 
various Oil Industry Awards of the Australian 
Conciliation and Arbitration Commission or are award 
free. 

(3) On 24 December 1984 a Full Bench of the 
Australian Conciliation and Arbitration Commission 
made an award known as the "Long Service Leave (Oil 
Companies) Award 1985" (Print F8412), covering all 
employees eligible to be members of the unions 
respondent to the various Oil Industry Awards. 

(4) Each of the applicant Companies has decided to 
extend the benefits contained in the said Award to all of 
its employees employed under State awards. 

(5) Each of the applicant Companies has incorporated 
the terms of the proposed "BP Long Service Leave 
Scheme" (the subject of the application) into the terms 
of employment of all the said employees not covered by 
the "Long Service Leave (Oil Companies) Award 1985". 

(6) The terms of the Scheme are more favourable to 
the employees than the provisions of the Commission's 
1977 Long Service Leave General Order. 

(7) This application is made to ensure that employees 
of the Companies have uniform entitlements to long 
service leave. 

(8) The operative date of the Scheme to be on and 
from 1 January 1985. 

For the sake of convenience and to avoid otherwise 
obvious duplication of submissions, this application and 
four applications from several Companies for exemption 
from the provisions of the Long Service Leave Act 1958 
were, with the agreement of the parties, heard 
simultaneously. 

On 24 February 1986 the Commission in Court Session 
advised this Board of Reference that this application 
could be effected within the wage fixing principles of the 
Western Australian Industrial Relations Commission. 
Additionally the Commission in Court Session advised 
this Board that in respect of — 

(1) "The BP Refinery (Kwinana) (Federated Engine 
Drivers' and Firemen's Union) Award 1980" No. 2 of 
1981; 

(2) "The BP Refinery (Kwinana) (Securitymen's) 
Award 1978" No. 56 of 1978; and 

(3) "Oil Bunkering BP (Fremantle) Limited Award 
1980" No. 20 of 1981, 
it had agreed to amend those awards in the terms of the 
award of the Australian Conciliation and Arbitration 
Commission, known as the "Long Service Leave (Oil 
Companies) Award 1985" as modified to meet the 
situation in Western Australia. 

Clause 10 of the Commission's General Long Service 
Leave Order under which exemption is sought reads as 
follows — 

The Special Board of Reference may subject to 
such conditions as it thinks fit exempt any employer 
from the provisions hereof in respect of its 
employees where there is an existing or prospective 
long service leave scheme which, in its opinion, is, 
viewed as a whole, more favourable for the whole of 
the employees of that employer than the provision 
hereof. 

Since the hearing of the application the applicant 
employers have agreed to accept those provisions of the 
General Order relating to absences on sick leave and/or 
workers compensation. In the circumstances the Board is 
satisfied that, when viewed as a whole, the "BP Long 
Service Leave Scheme" is more favourable than the 
provisions of the General Order. There is no argument 
between the parties appearing before the Board that the 
conditions proposed by the applicants for all employees 
(other than casual employees and those who are 
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employed at service stations), are more favourable than 
those provided under the Commission's General Order. 
The issue to be decided is whether the proposed scheme, 
taken as a whole, is more favourable for the whole of the 
employees affected. 

A copy of this application was served on — 
The Federated Engine Drivers' and Firemen's 

Union of Workers of Western Australia; 
The Federated Miscellaneous Workers' Union of 

Australia, Hospital, Service and Miscellaneous, 
WA Branch; 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 
Western Australian Branch; and 

The Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch 

in addition notice of the application was published in the 
West Australian newspaper on 20 January 1986 inviting 
objections from interested persons. No objection was 
received. 

The Board's attention was drawn to the fact that the 
proposed scheme had, in addition to the approval of the 
Australian Conciliation and Arbitration Commission, 
received approval of — 

(1) The Industrial Commission of South Australia 
(under section 22 of the Long Service Leave Act 1967) — 
14 January 1986; 

(2) the Industrial Commission of New South Wales 
(under section 5 of the Long Service Leave Act 1955) — 
10 February 1986; 

(3) the Industrial Relations Commission in Victoria 
(under section 66 of the Industrial Relations Act 1979) — 
3 February 1986; 

(4) the relevant Minister in the Northern Territory 
(under section 13 of the Long Service Leave Act 1981) — 
6 January 1986. 

In view of the widespread acceptance of the scheme 
throughout the Nation, the incidence of employee 
transfer from State to State, and the absence of any 
objections, and even allowing for the fact that there is no 
obligation on this Board to legislate in accordance with 
the agreement of the parties, it would, in the special 
circumstances of this case, be industrially unsound not to 
approve the scheme in Western Australia. 

The applicants provided the Board with extensive 
detail on casual and service station employees which 
established the extremely limited incidence of that type 
of employment. Exhibit 7 showed that Esso had two 
casual employees both of whom had been engaged to 
relieve permanent drivers only for the period of the 
absence of the permanent drivers. The seven companies 
have a total of 19 service station employees. Under the 
application, these two categories of employees would 
continue to receive the conditions prescribed in the 
General Order. 

In determining whether the proposed conditions are 
more favourable for the whole of the employees of the 
particular employer, it is the Board's view that the Board 
is required to examine the application within the confines 
of those employees for whom it has the power to grant or 
refuse the exemption. Further, it is not necessary that the 
Board reach the conclusion that all employees covered by 
the application and who are within the Commission's 
jurisdiction, will receive more favourable conditions in 
order for the application to succeed. The Board's view is 
that, the provisions of Clause 10 should be taken and 
read as a whole rather than segmented and considered in 
single words or phrases. The words should not be applied 
in such a way that all of the applicants' employees must 
be awarded more favourable conditions for an 
exemption to be granted. 

Taken overall, the vast majority of the applicants' 
employees would receive more favourable conditions if 
the application was granted and the other employees 
would continue to receive entitlements under the 
Commission's General Order. The applicants have 
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established that the service station employees normally 
derive their benefits and conditions from outside the oil 
industry. There is very little likelihood that the applicants 
will employ any significant numbers of casual 
employees. 

Having heard the parties and by consent, the Board 
hereby exempts the applicants from the Long Service 
Leav e provisions of the above Awards. The exemption 
shall operate from 1 January 1985. 

It is a condition to the granting of the application that 
if at any time by a liberalisation of the provisions of the 
said Awards, or the existing Long Service Leave scheme 
of the Applicants is changed, then the exemption shall be 
cancelled. 

SECTION 23 — 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 634 of 1986. 

Between Federated Clerks Union of Australia, Industrial 
Union of Workers, Western Australian Branch, 
Applicant and Cockburn Cement Ltd, Respondent. 

Order. 
HAVING heard Mr W. Smith on behalf of the applicant 
and Mr J.T. Sargeant on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

1. That Ordr Number 920 of 1983 dated 14 May 
1986 is hereby cancelled. 

2. That in addition to the rates prescribed by the 
Clerks (Wholesale and Retail Establishments) 
Award No. 38 of 1947, the employer shall pay the 
following rate per week to all employees 25 years of 
age or over to be included for all purposes of the 
award: 

(a) (i) Service $ per week 
Less than six months 48.60 
Six months and over but 
less than 15 months 52.20 
15 months and over but 
less than 24 months 56.10 
24 months and over but 
less than 36 months 59.90 
36 months and over but 
less than 48 months 62.60 
48 months and over but 
less than 60 months 64.60 
60 months and over 65.20 

(ii) Skill and Responsibility — 
Grade 1 Nil 
Grade 2 Nil 
Grade 3 10.00 
Grade 4 24.30 

(b) Adult workers under the age of 25 years 
shall be paid the following percentages of 
the amounts prescribed in subclause (a) of 
this clause: 

<7o 
21 years of age 35 
22 years of age 60 
23 years of age 80 
24 years of age 95 
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(c) Junior workers shall be paid the following 
percentages of the appropriate amounts 
applicable to a 21 year old worker: 

% 
15 years of age 40 
16 years of age 50 
17 years of age 60 
18 years of age 70 
19 years of age 80 
20 years of age 90 

(d) This Order shall apply from the first pay 
period commencing on or after 1 July 
1986. 

Dated at Perth this 27th day of August 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 654 of 1986. 

Between Peter Andrew Caputo, Applicant and Costellos 
Furniture Cabinets, Respondent. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 22nd day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

SECTION 29 (b) — 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 143 of 1986. 

Between Cheryl Misper Alexander, Applicant and G.M. 
Millane & Co, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 15th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 655 of 1986. 

Between Peter Andrew Caputo, Applicant and Lamiri 
Enterprises, Respondent. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 22nd day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 517 of 1986. 

Between William Buntain, Applicant and Abrasive 
Corrosion Protection Systems, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 16th day of September 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 330 of 1986. 

Between Alecia Bernice Christy, Applicant and 
Aboriginal Medical Service Inc, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L. S. ] Commissioner. 

[L.S.] 
(Sgd.) S.A. KENNEDY, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 492 of 1986. 

Between Paul Christmass, Applicant and Motts 
Motorcycle World, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 15th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 572 of 1986. 

Between Derrick Charles Crow, Applicant and the Head 
Injured Society of WA Incorporated, Respondent. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby 
orders — 

That the application is withdrawn by leave. 

Dated at Perth this 28th day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 95 of 1986. 

Between Lynette Jean Cocker, Applicant and Western 
Australian Institute of Technology, Respondent. 

Order. 
HAVING heard Mr R. Guthrie (of Counsel) on behalf of 
the Applicant and Mr G. Cole on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Application be and is hereby withdrawn 
by leave. 

Dated at Perth this 3rd day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 983 of 1986. 

Between Peter Dawson, Applicant and Nanago Fishing 
Company, Respondent. 

Order. 
HAVING heard Mr Wheatley (of Counsel) on behalf of 
the Applicant and there being no appearance on behalf 
of the Respondent, the Commission, pursuant to the 
powers conferred on it by the Industrial Relations Act 
1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 28th day of October 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 403 of 1986. 

Between Valmae Frances Cornish, Applicant and Gang- 
Nail Australia Limited, Respondent. 

Order. 
THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 3rd day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 315 of 1986. 

Between Michael James Dean, Applicant and AWP 
Contractors WA Pty Ltd, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 9th day of July 1986. 

Mr N. Cinquina on behalf of the applicant. 
Mr J. Collins on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application pursuant 
to section 29 of the Industrial Relations Act 1979. 
Michael James Dean (the applicant), a bulldozer driver, 
claims that on 11 April 1986 he was wrongfully, thus 
unfairly, dismissed from his employment with AWP 
Contractors WA Pty Ltd (the respondent). 

Both parties were represented by agents and the matter 
was heard in chambers on 8 July 1986. 

The applicant claims that he was summarily dismissed 
on the above mentioned date for "rejecting proposed 
conditions on how I should conduct myself in my free 
time" and he claims money from the respondent as 
follows: 

$330 One week's wages in lieu of notice 
$100 Travelling expenses 
$450 In lieu of annual leave 
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The respondent objects to the applicant's claims and 
denies all liabilities towards him. Furthermore, the 
respondent counterclaims that the applicant was 
"dismissed for refusing a lawful and reasonable order to 
report for work at 1200 hours on 11 April 1986. After 
being considered not fit to commence at start of shift that 
morning (applicant was considered to be partly affected 
by alcohol) applicant continued drinking alcohol after 
being told to desist and to report for work when sober". 

All the testimony in this case is in written form and 
since it is the only evidence available to me — the 
applicant did not attend the hearing — I will base my 
decision on my interpretation of it. I should add that in 
view of the distances and costs involved the written 
testimony is quite appropriate, and I believe sufficiently 
reliable to form a probable conclusion. 

The applicant's case is supported by the testimony of 
Paul Anthony Thomas, a welder, and workmate of the 
applicant. But Thomas's testimony is no more 
compelling than the testimony for the respondent by 
Murray Lorrimer, another workmate of the applicant. 

Further testimony is given on behalf of the respondent 
by Lindsay Holley, mine foreman, who is the person 
responsible for safe operations under the Mines Act 
Regulations Act, and his testimony is corroborated by 
the testimony of Vic McGuire who is employed as 
temporary foreman by the respondent. 

Having read the evidence and heard the agents in 
respect of it I am of the opinion that the respondent has 
discharged the necessary burden of proof and I will 
dismiss this case. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 315 of 1986. 

Between Michael James Dean, Applicant and AWP 
Contractors WA Pty Ltd, Respondent. 

Order, 
HAVING heard Mr N. Cinquina on behalf of the appli- 
cant and Mr J. Collins on behalf of the respondent, in 
chambers, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That this matter be dismissed. 

Dated at Perth this 9th day of July 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 403 of 1986. 

Between Hoa Thi Dham, Applicant and Universal 
Electronics Company, Respondent. 

Order. 
THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 12th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 329 of 1986. 

Between William Campbell Douglas, Applicant and 
Repco-Girlock Brake and Clutch, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 22nd day of October 1986. 

Mr A.R. Paternoster (of Counsel) appeared for the 
applicant. 

Mr H.J. Dixon (of Counsel) appeared for the 
respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by 
William Campbell Douglas for an order pursuant to 
section 29 (b) (ii) of the Industrial Relations Act 1985 for 
contractual benefits not arising from an award of this 
Commission which he says are due to him following his 
termination by resignation from the employ of the 
respondent on 24 May 1985. 

The claim has two arms. The first is for payment of the 
employer's contribution to superannuation said by the 
applicant to be due to him in accordance with the 
provisions of the Pension and Salary Continuance 
Scheme operated by Girlock Limited. The second is for 
payment of accrued sick leave and a redundancy 
payment said to be a term of the contract which should 
be implied to exist at the time of resignation. As far as 
can be ascertained from the claim and the submissions 
made during the hearing, what is sought is accrued sick 
leave to the value of $11 400, severance or redundancy 
pay of $5 700 together with the companies superannua- 
tion contribution of $21 104 making a total of $38 204. 
The several parts of the claim are said to be approximate 
calculations. 

The applicant commenced his employment with 
Girlock Limited in February 1975. In an Exhibit 
Organisation Structure Western Australian Operations' 
(Exhibit PI), his position is shown as State Accountant, 
however according to his evidence he liked to be styled as 
the State Administrator in Western Australia and Second 
in Charge to the State Director. There is evidence to 
support the proposition that he was known in the 
company as the Administrator/Accountant. In the 
discharge of those functions it was said that he was 
responsible for all administration and accounting 
procedures, design introduction and implementation of 
administration and accounting procedures, mechanical 
and on-line computerisation of sales and accounting 
functions, staff training for both sales and accounting 
personnel, introduction and implementation of manage- 
ment objectives, re-organisation of reconditioning 
centres, production administration and parts cost and 
expenditure control, budget control and balance sheet 
management. He claimed that the remuneration package 
which he enjoyed as part of his position included benefits 
such as: 

(a) an executive vehicle 
(b) standard consumer price increases in salary 

plus merit increases 
(c) payment of private telephone 
(d) an entertainment allowance of $50.00 per 

month 
(e) payment of fuel costs for private use in a 

vehicle both within the environs of Perth and during 
holidays. 

These duties and salary arrangements existed at the 
time the company was taken over by Repco Limited with 
effect from 30 March 1984 (see Exhibit P4). The merger 
of these two companies was predicated on the basis that 
the Repco Corporation Limited acquisition of Girlock 
Limited complimented the manufacturing and service 
facilities of the brake and clutch divisions. This led to a 
rationalisation of some of the outlets operated by both of 
the companies and the combining of the accounting 
procedures. This combination is important in the context 
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of this decision and was to be achieved with the operation 
of the accounting systems then in place in the separate 
companies back to back until such time as they could be 
combined together. The two systems were significantly 
different in that Girlock ran a decentralised accounting 
system with the applicant in this matter to all intents and 
purposes in charge of the system prior to the takeover, 
whereas Repco Limited had a centralised system which 
continued after the merger. The Repco system was 
managed from the Head Office of the company in 
Richmond, Victoria and the Western Australian part of 
the operation was merely a collection centre and clearing 
house of accountancy data which was passed to the Head 
Office for processing. 

The applicant in his evidence said that at the time of 
the merger he was in a situation in common with other 
employees of Girlock of being somewhat in the dark as to 
what would happen to his position and he was concerned 
that his seniority might be taken away and his 
promotional prospects damaged. This could lead to him 
being in a more junior position with less authority and 
status. From meetings which took place on 5 April 1984 
and which are in evidence before the Commission in 
Exhibits P5 and P6 the applicant formed the view that he 
had nothing to be concerned about in respect to his 
future promotional prospects and that he had not and 
would not suffer any lowering of status or responsibility. 
He also said that a responsible officer on behalf of Repco 
had put the proposition to employees of Girlock that 
instead of taking a junior position a redundancy plan 
would be available. 

After the merger and during a period of some months 
that followed it was submitted on behalf of the applicant 
that it became clear to him that it was never intended that 
he would enjoy the same seniority status and privilege. 
He cited in support of this proposition a number of 
incidents. These included the issue of an organisation 
chart which referred to him as the Accountant; the 
withdrawal of his telephone account and entertainment 
and petrol allowances; the downgrading of his vehicle 
from six cylinder to four cylinder; the receipt by him of a 
standard salary increase with no merit increase; an 
alleged refusal of the Repco Group to allow him to join 
the Repco Superannuation Fund while he remained in 
what he said to be the inferior Girlock Funds; decisions 
regarding staff which were made without consultation; 
and decisions regarding the installation of computer 
haraware where he was not consulted. 

He also alleged that during the period that other Repco 
executives received salary increases because of new 
responsibilities arising from the merger and that those 
increases were not passed on to him nor was he involved 
in a feasibility study that the company undertook to 
analyse the proposition of taking over a business in Port 
Hedland. He also pointed to changes in duties which he 
said detracted from his status and control. These 
included amongst other things the diminution of his 
responsibility for stock takes, the reduction of his 
responsibilities in respect to debt collection and a denial 
of an opportunity to become involved in budget manage- 
ment as opposed to budget preparation. 

It is for these reasons the applicant submits that he 
drew the conclusion that he had been placed into a junior 
position, contrary to undertakings which had been given 
to him at the time of the takeover and which led him to 
submit a letter of resignation on 24 May 1985. 

It is a fair summary of the applicant's position that to 
say that there had been a variation to the management 
structure of Girlock arising from a merger with Repco 
Corporation in 1985. At that time he was given the choice 
as to whether he wished to continue with the firm or take 
a redundancy package. He agreed to continue on what he 
believed to be the same status to that previously enjoyed 
by him. He alleges that after a period of six months he 
found that his status had diminished and that because of 
that fact he resigned in a situation which amounted to 
constructive dismissal. He says now that the termination 
is tantamount to redundancy and he should be paid in 

accordance with his contract of service which can be 
implied because of the statements made in meetings of 5 
April 1985 (Exhibits P6 and P7) to include payments for 
redundancy. He identifies the quantum of those 
payments on the basis of amounts which were paid to 
other persons who opted to leave the company at that 
time. 

Evidence on behalf of the respondent was given by Mr 
S.O. Allen and Mr R.M. Schipp. In his evidence, Mr 
Allen said that the applicant was told that he would 
continue as an accountant with Girlock and would 
ultimately be responsible for the Repco accounting 
function as well. When they (Allan/Douglas) discussed 
the question of the applicant's previous position, he had 
drawn attention to his responsibilities in the adminis- 
trative area. Mr Allen said that he had told him that he 
was prepared to give him the title of Administrative 
Manager if that was what he wanted. He was not 
prepared to appoint him as Second in Charge as that was 
not the way that he (Allen) intended to run the operation, 
though he said he was prepared to reconsider the issue in 
12 months' time. 

That the applicant still had junior staff reporting to 
him through an Administration Supervisor, was not 
meant as an insult upon Mr Douglas, nor was it intended 
to ursurp any of his responsibilities or prerogatives. He 
was not deprived of debtor or creditor control but the re- 
organisation meant that the process was handled 
differently. However, it was clear that it was always 
intended that the two systems would be integrated but 
that took longer than first envisaged. The applicant did 
still have administrative responsibilities, but it was 
conceded that these were less than had been when he 
worked with a smaller operation in the past. The 
combination of the companies meant that the accounting 
function was twice as large and it needed more attention. 
The scale of the operation now met a build up in stock 
levels and this had led to the appointment of a Supply 
Manager. This Supply Manager was responsible for 
stock control including stock takes and the person who 
had been appointed to the position had just as much 
expertise as the applicant in the physical control of 
stocks. Nevertheless, the applicant remained responsible 
for the accounting side of the stock control. He was not 
down-graded in this respect nor was he in the area of 
debtor or creditor control, he still had the responsibility 
of balance sheet preparation of the Girlock operations, 
but because of the centralised Repco accounting system, 
that continued to be performed in the way it had been 
before and it had not moved to Western Australia until 
after the applicant had resigned from the company. 

In so far as his car and general salary package was 
concerned, adjustments were made to conform with 
Girlock corporate policy. They were not confined to the 
applicant in any way, they were across the board and 
effected a number of employees in different parts of the 
operation. The adjustments were done in an attempt to 
achieve standardisation of salary packages and arrange- 
ments across the companies operations in Australia as a 
whole. 

Complaints made by the applicant about removal of 
the responsibility for preparation of the executive 
salaries were minor and perriferal. As far as the salaries 
were concerned he was on leave and the work was easily 
done by another employee and his leave did not therefore 
need to be interrupted. The issue of attendance of a 
junior employee at a course in Melbourne was similarly 
minor and was a product of a series of events of which 
Mr Allen was also unaware. He had operated an open 
door policy as far as staff was concerned but only on the 
basis that an employee had first discussed the matter with 
his section manager. This was not done to usurp any of 
the applicant's prerogatives, it was a conscious manage- 
ment decision taken by Mr Allen in the exercise of his 
responsibilities to control and direct the activities of the 
company in Western Australia. 
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Evidence of a similar nature was given by Mr Allen in 
respect of weekly meetings, reporting systems, training 
responsibilities, capital equipment purchase and 
purchase of property. 

The evidence of Mr Schipp who is the Divisional 
Financial Controller in the sales and service division of 
Girlock Limited went to the matters which took place 
during the takeover and the roles which were to be played 
by the Financial Officers of the company in the various 
states. He said that the applicant was to continue on the 
same basis as he had in the past but that various 
manager's services were rationalised and some left the 
employ of the company. He said that in the first few 
months of the merger, a great deal of time was spent 
analysing the structures and how they would be best 
combined. One decision arising from the analysis was 
that the Girlock Limited accounting function was left 
with the States and the then existing Repco centralised 
system would be developed to the States. This meant that 
the State Accountants would remain in an important role 
in State operations. It was well known that it was 
intended to progressly transfer the accounting operation 
from the centralised office in Melbourne back to the 
States. The involvement of Repco with Girlock opened 
up avenues for promotion for all individuals at Girlock. 
His evidence was that he did not believe that the position 
had changed at all and that some of the points made in 
the resignation letter of 24 May (Exhibit P13) did not go 
to any major part of the base function of the position. 
There was no company policy on retrenchments, 
although there were various localised agreements with 
unions for wages employees, but there was not a specific 
policy for non-award personnel. The package which had 
been offered to the persons who opted for redundancy at 
the time of the merger had been put together to meet 
their circumstances and he was not aware of any others. 
Under cross examination by Mr Paternoster for the 
applicant Mr Schipp was asked a number of questions 
relating to how an Accountant may react to various 
changes in his duties and he responded by expressing his 
personal reaction to the situations described to him. 

I turn now to my analysis of the matters recited above. 
The thread of Mr Paternoster's argument is that there 
were a series of events following the agreement of his 
client to continue service with the merged organisation 
which led him to conclude that the position offered to 
him at the time of the merger had changed to such an 
extent that he could no longer continue his employment. 
It is argued that the conclusion is available by inference, 
that those issues which are set out in the letter of 
resignation of 24 May 1985 were deliberately created by 
the employer to cause the applicant to submit his 
resignation. The submission then goes on to draw the 
conclusion that such an action by an employer would 
amount to constructive dismissal and therefore the 
applicant should receive payments under his contract 
into which he says, by virtue of events that occurred on 5 
April 1986 (Exhibits P6 and P7) he is entitled to imply 
provisions relating to redundancy and further that those 
conditions of redundancy are further specified by 
inference to be the same as for two other executives who 
opted to retire on the basis of redundancy at the time of 
the merger. 

The first matter for debate which must be examined is 
therefore the question of constructive dismissal. 

An authority of this issue which has been previously 
cited in this jurisdiction is in Roberts v. Prince Alfred 
College (46 SAIR 598) where Mr Justice Olssen cites the 
leading decision in a judgment in Sheffield's case. In that 
case Arnold J. discussed the principle involved in these 
terms 

It is plain, we think, that there must exist a 
principle, exemplified by the four cases to which we 
have referred, that where an employee resigns and 
that resignation is determined upon by him because 
he prefers to resign rather than dismissed (the 
alternative having been expressed to him by the 
employer in the terms of a threat that if he does not 

resign he will be dismissed), the mechanics of the 
resignation do not cause that to be other than a 
dismissal. The cases do not in terms go further than 
that. We find the principle to be one of causation. In 
the cases such as that which we have just 
hypothisised, and those reported, the causation is 
the threat. It is the existance of the threat which 
causes the employee to be willing to sign, and to 
sign, a resignation later or to be willing to give, and 
to give the oral resignation. 

The decision goes on to qualify the circumstances of a 
resignation after the negotiation of satisfactory terms. 
And it was on this basis that Mr Justice Olssen in Roberts 
v. Prince Alfred College distinguished the matter then 
before him. In Roberts' case it was said that there is no 
suggestion that the applicant terminated his employment 
after the negotiation of terms which were satisfactory to 
him. Nothing had changed from the moment of the 
actual original dismissal to the time of alleged 
constructive dismissal other than that the employer had 
permitted the substitution of a resignation for the 
dismissal which had preceded it. The crux of the matter, 
however, was that the worker concerned had no real 
choice in the matter. Mr Justice Olssen expressed that the 
point in the following mannner 

The substitution of the resignation for dismissal 
was simply, as it were, an act of clemancy accorded 
him by the respondent; so as to minimise the 
prejudice to him in obtaining other employment 
later on. 
(46 SAIR Gil at G17.) 

I have carefully analysed the evidence which has been 
put to me by the parties in these proceedings and I cannot 
see that the rules established in the decision to which I 
have above referred have application. It is my view that 
the applicant in this matter had been disturbed that what 
he believed to be the functions of his position had been 
changed. He chose to put greater emphasis on the 
administrative role of the position originally held by him 
and he wished to continue that administrative role for 
reasons best known to him. But in reality he was an 
accountant and the merger meant that there was a larger 
organisation with an increase in the amount of 
importance that the accounting function would play. 
The applicant was an accountant and suitable to assume 
that greater responsibility. It seems to me that he has 
been impatient in that he was unprepared to wait until 
the accounting function had been consolidated in the 
manner described to him at the time of the merger. Past 
events have certainly proved that the intention to 
decentralise the accounting function expressed by the 
companies at the time of merger was bom fide and has in 
fact come to pass. The applicant in these proceedings 
made his own decision about the suitability of the 
position to him after the merger. I can find no compelling 
evidence to support the contention that the decision that 
he made to resign on 24 May 1985 was in any way forced 
upon him by his employer. He at no time was given the 
alternative of resignation as opposed to dismissal and his 
circumstances are in my view distinguishable from those 
addressed in the authorities above concerning the 
principles to be applied in cases of constructive dismissal. 

In view of this finding I do not need to examine in 
depth the second question concerning the implied term 
of contrct. In the circumstances I will restrict my 
comment to the observation that the principles to be 
applied are summarised by the majority in the Privy 
Council in BP Refinery (Western Port) v. Shire of 
Hastings (1977) 16 ALR 363. Where at page 376 the 
following appears 

For a term to be implied, the following conditions 
(which may overlap) must be satisfied: (1) it must be 
reasonable and equitable; (2) it must be necessary to 
give business efficiency to the contract so that no 
term will be implied if the contract is effected 
without it; (3) it must be so obvious that "it goes 
without saying"; (4) it must be capable of clear 
expression; (5) it must not contradict any express 
term of the contract. 
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In essence the applicant relies upon the statements 
made to him and others in the meetings held on 5 April 
1985 (Exhibits P6 and P7). Again I cannot accept the 
submission of Counsel that the principles to be applied 
can be met when one examines the events which occurred 
at those meetings. The statements then made were on a 
general basis affecting a number of employees and there 
is no evidence that individual details of redundancy 
settlements were discussed at all. In view of my finding 
concerning constructive dismissal I do not intend to take 
the analysis any further. 

In my view the applicant's claim for contractual 
entitlements to sick leave and redundancy pay must fail. 
It remains to examine the remaining claim for payment 
of company superannuation. The benefits to which the 
applicant is entitled by virtue of contract of service are set 
out in the Girlock Ltd Summary of Pension and Salary 
Continuance Schemes (Exhibit P12). It appears to me 
that the category under which the applicant could make a 
claim is under the heading "Leaving the Service" on 
page 4 of the Exhibit. The submission is that he was paid 
in accordance with that division of the scheme and in 
view of my finding on the form of his dismissal I cannot 
see that he would be entitled to the payments under the 
heading "Retrenchment Benefit" as claimed by him. 

An order will issue dismissing this claim. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 504 of 1986. 

Between Isabella Louise Furlong, Applicant and 
Yanchep Sun City, Respondent. 

Order. 
THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 9th day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 329 of 1986. 

Between William Campbell Douglas, Applicant and 
Reco-Girlock Brake and Clutch, Respondent. 

Order. 
HAVING heard Mr A.R. Paternoster (of Counsel) on 
behalf of the applicant and Mr H.J. Dixon (of Counsel) 
on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the application be dismissed. 

Dated at Perth this 22nd day of October 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 505 of 1986. 

Between Malcolm Francis Furlong, Applicant and 
Yanchep Sun City, Respondent. 

Order. 
THE Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 9th day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 543 of 1986. 

Between Catherine Fish, Applicant and Jet Foods, 
Respondent. 

Order. 
THERE being no appearance on behalf of the Applicant 
and no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 9th day of October 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 363 of 1986. 

Between Sharon Garbutt, Applicant and Ellandan 
Holdings Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by consent. 

Dated at Perth this 12th day of September 1986. 

[L.S.] 
(Sgd.) O.K. SALMON, 

Commissioner. [L.S.] 
(Sgd.) S.A. KENNEDY, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 414 of 1985. 

Between Delise Maureen Gray, Applicant and West 
Australian Newspapers, Respondent. 

Before Commissioner S.A. Kennedy. 
The 6th day of October 1986. 

Mr P. Marsh (of Counsel) on behalf of the Applicant. 
Mr C. Stanley on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The Applicant, Delise Gray, claims that she has 
been denied a benefit, not being a benefit under an 
Award or Order, to which she is entitled under her 
contract of service with the Respondent. She seeks an 
Order from the Commission that the Respondent pay her 
the sum of $6 000, that sum being the total of the 
entitlement claimed plus compensation. The Respondent 
denies that there is any entitlement due. 

The Applicant commenced her employment with the 
Respondent on 24 April 1980, but took up the position 
for which contractual entitlements are being claimed on 1 
December 1980. That position was telex operator with 
the hours of work being 4.00 p.m. to 12 midnight on 
Sunday, Monday, Wednesday, Thursday and Friday of 
each week. The Applicant claims that in the period from 
1 December 1980 to 20 May 1984, she was entitled to but 
not paid a penalty loading for working on Sundays. The 
Applicant first raised this matter with the Respondent in 
October 1984 and a series of negotiations took place. The 
upshot of this was that a penalty loading for Sunday 
work was paid to the Applicant with an operative date 
from 20 May 1984. The Applicant claims that she has 
been denied Sunday loading for a period totalling nearly 
three years and six months prior to this and that this 
denial was in breach of her contract of service. 

Evidence was given that the Applicant undertook 
employment as a telex operator with the Respondent in 
the belief that her terms and conditions would be "the 
same as everyone else". To support her claim she cited 
the case of another employee of the Respondent, A, who 
was engaged in the same work during that period but 
who received a penalty loading for Sunday work. In 
evidence, the applicant said she did not raise the matter 
with the Respondent at the time that this fact became 
known to her because A informed her that she was "not 
entitled" to a penalty loading for Sunday work and that 
the previous occupant of her position got no such 
loading. But she did raise the matter after becoming 
aware that another employee who had been transferred 
from the position of cleaner to that of copy runner was 
receiving a loading for Sunday work and had been back- 
paid on this loading for a period of five months. The 
applicant was subsequently similarly back-paid a Sunday 
penalty loading. 

Mr Stanley, for the respondent, submitted that the 
contract of employment entered into between the 
Applicant and Respondent in 1980 was on terms and 
conditions largely drawn from the Clerks (Wholesale and 
Retail Establishments) Award No. 38 of 1947 but with a 
wage rate struck at $52.50 per week over and above the 
award rate which was being used for comparison and 
with a penalty of $28.15 per week added for working 
evening shifts. According to Mr Stanley, the Applicant's 
co-worker, A, received a different penalty rate because 
he was a mixed shift worker. The former occupant of the 
Applicant's position, Mr Stanley submitted, had a 
contract of employment the terms of which were on all 
fours with the of the Applicant. He further submitted 
that the five month back payment of a Sunday loading to 
the Applicant late in 1984, and to the copy runner whose 
case stimulated the Applicant to raise the issue of a 
Sunday loading for that matter, was based on a variation 
to the Clerks (Wholesale and Retail Establishments) 

Award No. 38 of 1947 whereby shift work penalties, 
including a penalty for Sunday work, were inserted into 
that award (64 WAIG 1108). The operative date for that 
variation was the first pay period on or after 8 June 1984. 

In an application of this nature, the onus is on the 
Applicant to establish that the entitlement claimed was a 
term, either express or implied, in the contract of 
employment between the Applicant and the Respondent. 
Having regard to the submissions and evidence before 
the Commission I find that it has not been established 
that the entitlement claimed was part of the contract of 
employment. 

The application is dismissed. An Order to that effect 
will issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 414 of 1985. 

Between Delise Maureen Gray, Applicant and West 
Australian Newspapers, Respondent. 

Order. 
HAVING heard Mr Paul Marsh (of Counsel) on behalf 
of the applicant and Mr Chris Stanley on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 6th day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 347 of 1986. 

Between Kathleen Grace Harb, Applicant and Steven 
Mladenoski, Respondent. 

Order. 
THE parties haveing agreed on a settlement of the claim, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application is withdrawn by leave. 

Dated at Perth this 21st day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 720 of 1986. 

Between Brenda Harrison, Applicant and Supa Value, 
Mirrabooka Shopping Centre, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 25th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 896 of 1986. 

Between Norma Joclyn Harding, Applicant and DTX 
Australia, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 22nd day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 809 of 1986. 

Between Paul James Healey, Applicant and Orison 
Pty Ltd trading as Bucrodes Tyre and Auto Service 
Centre, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 10th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 224 of 1986. 

Between Alexander Hillhouse, Applicant and Comserv 
People Pty Ltd, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 30th day of June 1986. 

Mr M. J. Harford appeared on behalf of the applicant. 
Mr R.H. Gifford appeared on behalf of the 

respondent. 

Reasons for Decision. 
THE COMMISSIONER: The applicant Alexander 
Hillhouse was employed by the respondent Comserv 
People Pty Ltd, as a Marketing Manager in November 
1983. His employment continued until 28 November 
1985. As a result of the circumstances in which the 
contract was terminated, the applicant claims that he is 
entitled to a benefit not being a benefit under an award, 
in respect of payments he alleges were not made for 
commissions owed to him for "permanent placements" 
made during the period of employment. 

On behalf of the respondent, Mr Gifford denies the 
claim asserting that the contract of service in those parts 
which effect the payment of commission, was varied by 
consent of the parties on 1 November 1985 and the effect 
50791—7 

1745 

of that variation was for the applicant to waiver right to 
payment for commissions on permanent placements 
during the whole period of his employment. 

The facts of the matter can be best recited in the 
following manner. It appears that the applicant 
commenced discussions with the Managing Director of 
the respondent, Mr Anthony Ciallella, some time in 
October 1983 with a view to taking employment. The 
results of those discussions culminated in a written offer 
of employment being given to the applicant on 2 
November 1983 (Exhibit HI). That offer of employment 
specified that the salary was to be a basic package of 
$25 000, plus an incentive/bonus package and was to be 
subject to further negotiations. Those futher 
negotiations apparently occurred because on 8 
November a further letter concerning the offer of 
employment was written by Mr Ciallella to the applicant. 
That letter (Exhibit H2) finalised the total package at 
$27 000 and in addition left some further elements of the 
package for further discussion. 

Those elements were:— 
Commission scheme 
Bonus incentive details 
Complete job specification 
Future plans 

However, there was detailed in the letter the arrange- 
ments between the parties concerning entertainment 
allowances, other expenses, annual leave entitlement, 
sickness benefits, the hours of business, the times for 
payment of salary, commissions and incentive bonuses. 

The employment contract then continued until on 31 
January 1984, another letter from the respondent to the 
applicant (Exhibit H3) provided the additional details 
concerning commission scheme, bonus incentive, job 
specifications and planning, which had been promised in 
the letter of 8 November 1983. The letter in its opening 
paragraph acknowledges that the finalisation of the 
issues was well overdue and that it was essential to clarify 
in writing the matters, as there was a perception of 
confusion and frustration being developed by the 
applicant, apparently as a result of delay. The letter 
provides the job specification and outline which is not 
relevant to the issues now under debate, but detailed the 
payment schemes for commission on permanent 
placements and, under the heading "Commission 
Scheme", the details of the assessment of the commis- 
sions for contract sales. 

The parties now debate whether the arrangement in 
respect of permanent placements, was one that the appli- 
cant was to be paid the commission on permanent place- 
ments made by any of the sales team working for the 
respondent, or whether the arrangement was that 
commission was to be paid only on permanent 
placements made by the applicant personally. 

It appears that the relationship of the parties suffered 
some strain, so much so that after a period in which the 
applicant had been overseas on leave, he felt it necessary 
to offer his resignation. This resignation was made on 28 
October 1985 (Exhibit 5) and its wording reflects the 
applicants' frustration at what appeared to him to be 
tardiness in putting in place all of the package agreed, not 
only in respect to superannuation, but also concerning a 
salary review and, by reference to a memo given to the 
company by the applicant on 12 February 1985, late 
payments of commission. 

The lodging of the resignation by the applicant led to a 
discussion between the parties and the formulation of a 
new set of conditions which are critical in the determina- 
tion of this claim. The discussions have been recorded in 
a letter to the applicant jointly signed by Mr Ciallella the 
Managing Director, and Mr M.V. Lusher the General 
Manager on 1 November 1985 (Exhibit H6). It is said in 
evidence that the letter was prepared by Mr Lusher and 
was given to the applicant for review before it was signed. 
The result of that review by the applicant led to some 
amendments, but the form of the words in the letter was 
agreed. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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In its opening paragraph the letter acknowledges the 
efforts that the applicant had made in a discharge of his 
duties, but expresses the bona fides of the respondent in 
its efforts not to financially disadvantage the applicant in 
any way. The opening paragraph indicates that the aim 
of the respondent was that the association would be of 
mutual benefit and would continue for some many years. 

The detail of the parties discussions which are 
recorded in the letter, amounts to some considerable 
restructuring of the contract of service and for the 
purpose of this decision some parts of it are relevant to be 
cited. 

In Item 1 — Company Superannuation the letter 
provides:— 

Please be assured that this matter is being 
expedited through Ernst and Whinney, in order to 
establish a scheme to allow the application of funds 
immediately for your benefit. 

In Item 2 — Salary Review May 1985:— 
We will rationalise the review period as part of the 

restructuring of your remuneration package which 
is now imminent. 

In paragraph 3 — Late Payment of Commission, 
September 1984 — December 1984:— 

In consideration of this, the Company has agreed 
to reimburse you to the extent of $270 and will 
assure you that this situation will not arise again. 

And in Item 4 — Commission not paid since II 1985 
To compensate for this the Company has agreed 

to pay interest at 15 per cent per annum on the 
amount of $11 000 from July and until the moneys 
are invested appropriately. 

The next item is of considerable significance to this 
decision and is quoted in full. Item 5 — Commission on 
Permanent Placements:— 

We confirm that your letter of appointment 
clearly identified that the Company will pay 
commission. However, our discussions have con- 
cluded that you will make no claim for Commission 
in respect of permanent placements to the current 
time made since joining the Company. For the 
future, your whole remuneration package will be 
revised to reflect performance in both the 
Permanent and Contracting Divisions of the 
Company. 

In a later paragraph there is further information 
relevant to the assessment of this claim:— 

Finally we can only emphasise our commitment to 
ensure that you receive all due reward by way of 
remuneration and other benefits. 

To this end your assistance is required in 
formulating a remuneration package to include; 
— Basic Salary 
— Company Vehicle 
— Company Superannuation 
— Training and Seminars 
— Business Trips as applicable. 

By 28 November, the applicant says he could see no 
progress being made in the arrangements set out in the 
letter of 1 November and he resigned. 

Another communication between the parties which is 
of relevance, is that contained in a letter dated 18 March 
1986 (Exhibit H9) over the signature of Mr Ciallella 
which the applicant says was handed to him at a meeting 
between himself and Mr Ciallella. The letter acknow- 
ledges a claim for expenses and encloses a cheque of $452 
and under the heading Permanent Placements 
Commission Claim says:— 

Your claim for these is being considered, but as 
we have discussed with you, we understand that you 
had waived all rights to payments on permanent 
placements. 

The applicant says that this letter was presented to him 
in a circumstance where the respondent sought to settle 
the claim for the sum of $4 583.13, in respect of 

permanent placements and that he rejected the offer. 
That is not the evidence of the respondent, who relies on 
the words in the letter concerning the waiver of 
payments. Much evidence was given by the parties con- 
cerning the events in their relationship over the period of 
the contract of service. However, it is not necessary for a 
detailed recitation of that evidence, as the key to the 
existence or not of a contractual entitlement is to be 
found in the letter dated 1 November 1985 (Exhibit H6). 
In respect of the evidence however, it is apparent that 
each of the parties gave evidence to the best of their 
knowledge and understanding of the facts from their 
point of view. There is no doubt that the applicant has a 
sincerely held belief of his entitlement to the payments he 
claims, while the understanding of the facts by the 
respondent is reflected in just as a sincerely held belief. 

As the key to the issue is in the letter of 1 November 
1985, it is not necessary for the Commission to determine 
whether the applicant was entitled to commission on 
permanent placements based on the aggregate sales made 
by the Company or only on his personal sales because the 
defence on which the respondent relies is that the 
applicant had agreed to forego entitlements to 
commission on any permanent payments during the 
period of the contract. That is the product of the 
discussions of 1 November 1985, was to relinquish any 
right at all to commission for permanent placements 
made under any circumstances. 

It is clear from the letter of 1 November, that the 
parties intended to enter into a new arrangement for the 
payments to be made by the respondent to the applicant 
under the contract. This is acknowledged by Mr 
Hillhouse in his evidence, except that it was his belief that 
new arrangements for permanent placements were to 
waive any entitlement to future payments and not to any 
past entitlements. In fact his approach was that the 
payment for commissions and permanent placements 
was to become "imbedded" into the salary structure. 

In my view the words of Item 5, in the letter of 1 
November do not support the applicant's understanding. 
The words clearly provide that he will make no claim for 
commission in respect to permanent placements "to the 
current time made since joining the Company". And 
further that in future his remuneration package would be 
revised to reflect the performance in both the Permanent 
and Contracting Divisions of the Company. 

Mr Harford (of Counsel) on behalf of the applicant, 
submits that even though these arrangements may have 
occurred, that because no change to the salary package 
was made prior to the time that the applicant terminated 
the contract, there has been no consideration for the 
agreement to vary and therefore no variation has 
occurred. 

The argument for the respondent is that in respect of 
the commissions on permanent placements, that a waiver 
has occurred and therefore consideration is not 
necessary. 

The evidence of Mr Lusher is important in deter- 
mination of the issue, because he was able to say that a 
number of the arrangements which were agreed between 
the parties and which have been quoted previously in this 
decision, have been put into effect. In respect of 
company superannuation he gave evidence that 
immediately a sum of money was lodged in trust to allow 
the scheme to be put into place, that payments 
concerning late commission and interest were made and 
that in any event there was no opportunity to place into 
effect the agreements to rationalise review periods as part 
of restructuring of the remuneration package, because 
the contract of service was terminated prior to that 
occurring. 

I find that enough happened after 1 November 1985 
concerning the variation of the contract to draw the 
conclusion on the balance of probabilities that the 
contract was varied by the arrangements made on 1 
November. 

On that basis I find that the claim can not be made out 
and the application must therefore fail. 
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An order for dismissal of the application by Alexander 
Hillhouse, will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 224 of 1986. 

Between Alexander Hillhouse, Applicant and Comserv 
People Pty Ltd, Respondent. 

Order. 
HAVING heard Mr M.J. Harford (of Counsel) on 
behalf of the applicant and Mr R.H. Gifford on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 30th day of June 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 199 of 1986. 

Between Michael Brooksby Holtham, Applicant and 
Mobil Oil Australia Ltd, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 21st day of August 1986. 

Mr M.J. Hardy (of Counsel) on behalf of the 
applicant. 

Mr R.D. Allen (of Counsel) on behalf of the 
respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application made 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979. 

Michael Brooksby Holtham (the applicant) seeks an 
order for payment of $35 833.39 against Mobil Oil 
Austraha Limited (the respondent) in respect of a benefit 
not allowed to him when such benefit, the applicant 
asserts, was an entitlement under his contract of service. 

The benefit claimed by the applicant is said to arise 
from the terms of a redundancy plan having application 
to all of the respondent's employees affected by divest- 
ment of the larger part of its Western Australian 
operations in 1985. 

The respondent objects to and opposes the applicant's 
claim. It asserts that the benefits of the redundancy plan 
were never an entitlement under the applicant's contract 
of service; and that at no time was it intended by the 
respondent that the benefits of the plan would be offered 
to the applicant. 

The applicant became employed by the respondent in a 
clerical capacity in Adelaide in 1978. By 1984 he had 
come under the notice of senior management personnel 
who recognised him as an employee of considerable 
potential and also worthy of promotion. In February 
1984 he was transferred to Perth as the administration 
manager for Western Australia. FoUowing a company 
re-organisation, he became field accounting manager for 
Western Austraha in June 1985. 

The position of accounting manager was the senior 
position in Western Australia and in this position the 
apphcant's immediate superior was the accounting 
manager in the Melbourne office, Mr Teasdale. 

On 11 June 1985, the applicant received a call from 
Julian Bellin Stock, the respondent's controller 

operating from the Melbourne office. Stock advised the 
applicant that he could be expected to be transferred out 
of Perth at years end, probably to Melbourne. He also 
advised him that Mobil Oil corporation was looking for 
an employee with accountancy qualifications to take up 
an assignment of some six months duration with Mobil 
Oil Nigeria. The applicant decided to accept this assign- 
ment but he said that he did so on certain conditions 
which he thought were accepted by the respondent. One 
of these conditions concerned the time at which the 
applicant's wife would visit him in Nigeria; another was 
that he would be able to return to Perth in order to make 
a decision regarding any future move. 

On 2 July 1985 the applicant received a call advising 
him that Stock and other members of Mobil manage- 
ment would be in Perth next day to announce the "east- 
west negotiations" and the effect of these negotiations 
on Western Australian staff. 

The "east-west negotiations" concerned an asset 
swapping arrangement between Mobil Oil and British 
Petroleum: service stations, country agencies, some 
customers. Mobil in Western Australia divested its 
service stations, country agency network and operations 
and its terminal while maintaining its airport agency 
network and its commercial lubrications business. 

Some time after the "east-west negotiations" 
announcement, the applicant began to have doubts 
about his future with the respondent. He made 
application for a position of finance executive with 
Wesfarmers which had been advertised in a local 
newspaper. He said that when he accepted the Nigerian 
assignment he thought he would have two alternatives 
available to him on his return. One was to stay in his job 
as field accounting manager for Western Australia; the 
other was to consider a transfer that the respondent may 
offer him. However, as a result of the "east-west 
negotiations" the field accounting job would no longer 
be available and he wished to assess his marketability in 
industry generally. 

The applicant also said that when he applied for the 
position with Wesfarmers he was still keen to pursue a 
career with the respondent. He had enjoyed his 
association with the respondent but his acceptance of any 
future offer from the respondent would depend upon its 
attractiveness. 

On 10 September the applicant left Perth for Nigeria. 
He said that in the week before he left Perth he received a 
call from Teasdale in Melbourne regarding his appraisal 
for the year. Teasdale asked him what he would do when 
he returned from Nigeria. He said he answered Teasdale 
saying "If I get offered a transfer which is attractive I will 
take the transfer; if not, then, as the people in Western 
Australia have the opportunity at the moment, I will look 
to take the package". 

The package referred to in the foregoing passage is an 
entitlement under the redundancy plan applying to the 
respondents Western Australian employees and 
necessitated by the closure of the greater part of the 
Western Australian operations. The terms of this plan, 
so far as they are relevant in these proceedings, are its 
preamble and the first two clauses: 

These arrangements will apply to all regular 
permanent employees. Employees on fixed 
contract, contract employees and casuals are not 
eligible. Redundancy payments will be available to 
employees in locations where their position has been 
made redundant and is no longer available. 

1. Other Opportunities/Retraining: Before any 
employee is made redundant, every opportunity for 
alternative employment will be examined, taking 
into account appropriateness of further training, re- 
training and opportunity to transfer. 

Should an employee be declared redundant, and 
the Company offers such an employee a position 
elsewhere (e.g. interstate) but that employee 
declines such a move, then that employee will still be 
entitled to a redundancy payment. 
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2. Notice of Redundancy: Employees in WA were 
given notice, in early July, that the WA operations 
would close down on 30 September 1985. 
Employees will be paid redundancy payments even 
if BP or any other company offers him/her a 
position and they do not work with Mobil up to the 
time of the actual Mobil closure. 

As for Teasdale's reaction to the answer, the applicant 
said his words were something like "Fair enough". 

The applicant explained that soon after his arrival in 
Nigeria he became greatly concerned about his safety 
because of the general and political state of tension there. 
He also became ill and decided he could remain there no 
longer. He discussed his position with the Nigerian 
manager and then offered his resignation. He left Nigeria 
to return to Perth on 25 September. 

A document purporting to be the applicant's offer of 
resignation was tendered as an exhibit. It is addressed 
"to whom it may concern" and the applicant says that a 
copy was sent from Nigeria to Mobil head office in New 
York and a copy was also sent to Stock. I reproduce a 
paragraph from this document: 

I had always intended to return to Perth to make a 
decision, based on potential offers by MOA, as to 
whether I continued with MOA or resigned as part 
of the current East-West negotiations. Given the 
circumstances of termination of my temporary 
assignment to MONL, I believe that it is in 
everybody's best interests that I offer my resignation 
from MOA. By way of this letter, I do so. Should 
MOA still wish to make an offer of employment 
outside of Western Australia, then I am prepared to 
consider any such offer on my return to Perth. If 
not, then I will resign at such time as is mutually 
acceptable, but would appreciate time to make 
alternative superannuation arrangements after my 
return. 

The applicant said that soon after his arrival in Perth 
from Nigeria he contacted Stock to discuss the offer of 
resignation but Stock had said he had not received a copy 
of the document. He said that Stock did not want him to 
resign and that he had asked for time to look around for 
suitable job opportunities for him within Mobil. 

By now the applicant's position of field accounting 
manager was occupied by another employee (Ray Court) 
so he took up duties assisting the commercial manager. 
This was not a downgrading and the applicant continued 
to receive his regular salary. 

Stock contacted the applicant and offered him a 
position in the respondent's supply department in 
Melbourne. This was not a promotion. It was a position 
at his current level and was intended as a developmental 
assignment for a period of two years. This was not an 
attractive offer from the applicant's point of view and 
soon after it was made he learnt that he was successful in 
his application for employment with Wesfarmers. 

The applicant tendered his resignation to the 
respondent by letter, the resignation to be effective on 31 
October 1985. 

At this stage I should say that because my decision in 
this matter turns on a point of jurisdiction, it will not be 
necessary for me to review the various arguments raised 
in the written closing submissions from the applicant and 
respondent and the foregoing brief account of the 
applicant's circumstances will be sufficient for these 
reasons. 

It is an important part of the applicant's case that 
because the respondent has extended the benefits of the 
redundancy plan to other non award employees in 
Western Australia, one of whom elected not to accept a 
transfer, there is reason to expect that the benefits of the 
plan should be extended to him. 

The applicant fortifies this view by explaining that he 
accepted the Nigerian assignment on the conditions 
which have been mentioned in the outline of his circum- 
stances; also that he advised Teasdale that when he 

returned to Perth at the end of the assignment he would 
make a decision about taking up the package as others 
would be doing. 

A fundamental aspect of the respondent's opposition 
to the applicant's claim is that it cannot be brought 
pursuant to section 29 (b) (ii) of the Act because the 
benefits of the redundancy package were not offered to 
the applicant by the respondent, nor ever intended by the 
respondent to apply to him. Moreover, the applicant says 
that the plan was a collective agreement between the 
respondent and the relevant union for application to 
award employees; and that so far as it was extended to 
any non award employee it was an ex gratia benefit which 
the applicant cannot assume applies to him. 

Given that collective agreements are generally not 
classed as contracts because they are considered as not 
intended to be legally binding, there may be insurmount- 
able difficulties confronting an award employee who 
wished to pursue at law a benefit of the kind contained in 
the redundancy plant. Obviously, there would be even 
less an expectation of success by an employee in the 
applicant's circumstances if that employee was also to 
proceed at law to claim the benefit. Seen in this light the 
applicant's claim is seriously weakened by reliance on 
comparison with other non award employees. Moreover, 
because I am required to proceed according to legal 
principles when considering a claim brought pursuant to 
section 29 (b) (ii) of the Act the applicant's problems are 
not made easier. 

In Simons v. Business Computers International Pty 
Ltd (66 WAIG 2039) Edwards A.P. made the following 
comments regarding section 29 (b) (ii): 

The jurisdiction of the Commission which is 
founded by proceedings brought under section 29 
(b) (ii) of the Act is judicial. It is not arbitral or 
legislative. The Commission's jurisdiction is thus , 
limited to the ascertainment of existing rights by a 
determination of whether or not an employee has 
been denied a benefit, not being a benefit under an 
award or an order, to which the employee is entitled 
under a contract of service. 

Invariably contracts of service which operate free 
of the prescriptive effects of an award or order will 
be conceived and born in negotiations which are not 
exhaustive of the remedies which are to apply to the 
resolution of every conceivable incident. According- 
ly although the Commission's jurisdiction in 
proceedings such as these is judicial, there is always 
room for the Commission to grant relief which has 
at its roots the ascertainment of rights and 
obligations which can fairly and properly be implied 
as terms of the contract of service. In proceedings 
under section 29 (b) (ii) of the Act it is not therefore 
necessary for an employee to rely upon an express 
term whether oral or written where the law other- 
wise recognises that there is legitimate room for the 
implication of the term relied upon by an applicant. 

The acting President then referred (p. 2040) to two 
recent decisions of the High Court of Australia which 
deals with the conditions necessary to ground the 
implication of a term in a contract. Among other things 
the term must be necessary to give business efficacy to the 
contract, so that no term will be implied if the contract is 
effective without it; and it must be so obvious that it goes 
without saying. 

Later, in matter No. 460 of 1986, Gandy Timbers v. 
Brenda Gresty and No. 462 of 1986, Brenda Gresty v. 
Gandy Timbers (not yet reported) the Full Bench of the 
Commission while referring to Simons v. Business 
Computers International said: 

Although in determining whether a contractual 
benefit exists or not the Commission is bound to 
adopt legal principles ... the Commission remains 
enjoined by section 26 of the Industrial Relations 
Act 1979 to determine any claim before it not only 
according to the substantial merits of the case but 
also having regard to the equity of the matter. The 
substantial merits of a particular case might warrant 
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a finding that an employee has been denied a 
contractual benefit but the circumstances may be 
such that it would be inequitable to make an order 
enforcing that benefit. 

As to the applicant's point about the conditions on 
which he accepted the Nigerian assignment, Stock 
vigorously denied this in his testimony saying that he 
would never have accepted the applicant telling him what 
a condition of the assignment would be. He said "After 
all, I was representing the employer and most certainly 
would never have have said 'You can come back and 
have the option of either taking up your old position in 
Perth or going somewhere else.' That was never 
involved". 

Stock's denial is answered in the closing submission 
for the applicant who says "However, it is clear from the 
evidence that negotiations did take place as to the various 
terms applicable to the applicant's conditions of employ- 
ment during the period of his assignment to Nigeria, 
including negotiations as to payment, starting date and 
provision for air fares between Adelaide and Perth for 
the applicant's wife. Whether these are viewed as terms 
or conditions does not appear to be particularly relevant 
but in any event are perfectly consonant with the view of 
applicant that it be a term of his assignment that he be 
entitled to return to Perth and make 'a separate decision' 
as to his future from Perth". 

Whether the applicant's argument on this point is to be 
preferred must be determined with regard for all of the 
circumstances of the relationship between himself and 
the respondent as revealed by the evidence before me. 

It is plain that the applicant was a valued employee and 
that Stock was keen to ensure that he had every oppor- 
tunity to advance his career in the respondent's business. 
Stock advised the applicant of the Nigerian assignment 
and urged him to take it while impressing upon him the 
advantages likely to accrue to him from doing so. At this 
stage Stock alone knew of the east-west negotiations and 
the most likely result of these developments for the 
applicant's future in Western Australia and he advised 
him to expect a transfer out of Perth. When the applicant 
judged himself unable to complete the Nigerian assign- 
ment and offered his resignation, Stock was quick to 
advise and reassure him and he also made sure that a 
suitable position was available for him — suitable 
because it was at the level of the position held by the 
applicant in Western Australia and while a 
developmental assignment in Melbourne and not a 
promotion, it would enhance his prospects for 
promotion. 

These facts serve to underline the credibility of Stock's 
testimony concerning the earlier assessment of the 
applicant's worth to the respondent and the importance 
of his selection for the senior position in the Western 
Australian operations. 

I think it is also a reasonable inference, supported by 
the interstate character of the respondent's business, the 
comprehensive description in exhibit 3 of the duties and 
responsibilities undertaken by the applicant in his 
position and the fact that transfers are a condition of 
employment, that the most valuable of the respondent's 
employees in each State or division is not likely to be 
made redundant in circumstances such as those which 
occurred in Western Australia in 1985, or be encouraged 
to embark on a temporary assignment in another country 
on conditions which do not maximise advantages for the 
respondent. 

It is against these conclusions that I have examined the 
testimony of both witnesses and the issues raised by 
counsel to support a conclusion either for or against the 
applicant. I place maximum importance on the nature 
and the circumstances of the relationship between the 
applicant and the respondent and no importance at all on 
the argument that other non award employees of the 
respondent in Western Australia were beneficiaries of the 
redundancy plan. The applicant was distinguishable 
from other non award employees by virtue of his rank, 
the fact that he was so firmly established in his career 

path and of great value to the respondent by reason of his 
experience and proven ability. In my opinion it would 
have been absurd for the respondent to include him as a 
beneficiary of the redundancy plan or to intend 
otherwise then to transfer him out of Perth when it 
became necessary to do so. Moreover, the fact is that the 
nature of the relationship is such as to entitle the 
respondent to expect the applicant to take up his career 
elsewhere to their mutual advantage. 

The upshot of these statements is that it does not 
follow that the benefit of the redundancy package is an 
implied term of the applicant's contract of service 
necessary to give business efficacy to the contract. 
Accordingly it is my decision that the applicant cannot 
pursue his claim before this Commission pursuant to 
section 29 (b) (ii) of the Industrial Relations Act 1979. 

My decision is that the application is to be dismissed. 
Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 199 of 1986. 

Between Michael Brooksby Holtham, Applicant and 
Mobil Oil Australia Ltd, Respondent. 

Order. 
HAVING heard Mr M.J. Hardy (of Counsel) on behalf 
of the applicant and Mr R.D. Allen (of Counsel) on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That this application be dismissed. 

Dated at Perth this 21st day of August 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 646 of 1986. 
Between Daryll Raymond Hull, Applicant and the State 

of Western Australia, Respondent. 

Order. 
HAVING heard Mr S.R. Edwards (of Counsel) on 
behalf of the Applicant and Mr G.M. Overman (of 
Counsel) on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 20th day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chief Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 546 of 1983. 

Between Ernest Frank Jenkins, Applicant and Kalgoorlie 
Ex-Servicemen's Memorial Club Inc, Respondent. 

Order. 
THE COMMISSION, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 9th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 399 of 1986. 

Between Stephen Jensen, Applicant and Kevin Jameson 
trading as Jameson Engineering, Respondent. 

Order. 
HAVING heard Mr R.W. Bower (of Counsel) on behalf 
of the Applicant and Mr LA. Wilson (of Counsel) on 
behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the Respondent do pay to the Applicant the 
sum of $3 800 as and by way of damages for breach 
of contract, such sum to be paid by the instalments 
and upon the date following, namely:— 
Instalment Date Payable 
$1 200 15 October 1986 
$1 200 15 November 1986 
$1 400 15 December 1986 

Dated at Perth this 9th day of October 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 496 of 1986. 

Between Dennis Peter Judd, Applicant and Western 
Mining Corporation Limited, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 18th day of July 1986. 

Mr R. A. Keegan appeared on behalf of the applicant. 
Mr S. Carter appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: Dennis Peter Judd was 
employed by Western Mining Corporation Limited (the 
Corporation) on 29 October 1969. He became a winder 
driver on 12 August 1977 and remained employed in that 
classification until his services were terminated by the 
Company on 7 April 1986. Concurrent with the termina- 
tion of his contract of service, 190 other workers 
employed by the respondent were informed by letter that 

due to a reduction in staffing levels their contract of 
service would also be terminated. This application, 
pursuant to section 29 of the Industrial Relations Act 
1979, is grounded on the view of the applicant that the 
dismissal was unfair and he seeks an Order from the 
Commission for reinstatement. 

In its answer to the claim the respondent says that the 
applicant was retrenched by the Company from its 
Kambalda operation by reason of the fact that he was 
surplus to requirements and the retrenchment 
procedures adopted were in accordance with Clause 
19.—Reduction of Hands of the Engine Drivers' (Nickel 
Mining) Award No. 37 of 1968. 

The termination of service with which the Commission 
is in this matter concerned took place against the back- 
ground of a serious industrial dispute at the respondents' 
Kambalda mining operations. It is not the purpose of this 
decision to review the actions of the various parties 
concerned in that dispute, but it is necessary for the 
purpose of placing the instant matter in context that 
some recitation of the history of the events leading to the 
dismissal of the applicant and almost 200 of his work 
mates needs to be recorded. 

On the information given to the Commission by the 
respondent and not seriously challenged by the advocate 
on behalf of the applicant, it appears that for the past 
two years the price of nickel sold on world markets had 
been severely depressed and this had a major effect on 
the profitability of the respondent. It was said that the 
management had decided drastic measures may have to 
be taken to preserve the financial viability of the 
operations. Unions had been informed about the serious- 
ness of the Corporation's position. Even though the 
position was serious the respondent had tried to avoid 
taking action which would disrupt the operation and 
cause hardship to any or all of its employees. But the 
position became desperate early in 1986 so much so that 
it was decided that it was necessary to take dramatic 
action to avoid the Company getting into an extremely 
serious economic situation. This lead to a discussion 
within the Corporation involving management at various 
levels on the options available to redress the situation. It 
was submitted that the Unions were informed of the 
situation and knew that a feasibility study was being 
carried out. 

In the final analysis the corporate discussions led to the 
formulation of two options, the first being a complete 
shut-down of operations for six months, the second 
alternative was erected on the proposition that the 
operation could continue to operate as long as the costs 
of production were contained. The first option was 
rejected on the basis of the disastrous effects which 
would arise from the shut-down of the refinery, the 
smelter, and mining operations both at Kambalda and 
Windarra. 

Having decided upon the second option, a plan was 
devised to achieve the objective. It was said that there 
were three vital factors involved. One was the shut-down 
of a number of uneconomic mines. Second was a transfer 
of the most productive workers to the remaining mines 
and work those (mines) on a different shift arrangement. 
Third was to select those workers who, on their record, 
would not make the positive essential contribution to the 
primary objective of reducing the cost of the production 
of nickel. 

It is that third factor which led to the decision to 
retrench the workers involved, of which the applicant in 
this proceeding is one. The criteria selected for applica- 
tion in the retrenchment programme were set out in a 
letter which was presented to the Commission (Exhibit 
Cl). The letter provides inter alia: 

Every department head must be advised that the 
Nickel Mining Awards require the employer to 
apply the principle of last on first off unless the 
employee does not measure up in more important 
areas such as the following: 

(1) level of efficiency when compared to 
other workers in similar classifications. 
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(2) on the job attitude towards fellow 
workers or supervision. 

(3) attendance record. 
And further, in the last paragraph of the letter 

. . . we, therefore, must make sure that we can 
stand up to any challenge by either the Unions or the 
Industrial Relations Commission that the selection 
of the retrenched personnel was carried out fairly, 
bearing in mind the Award requirements of last on 
first off and the primary objective of improving 
productivity and employee efficiency. 

It is these precepts which were applied to the assess- 
ment of potentiality for retrenchment of all the 
employees involved and which are therefore material for 
consideration in the claim for reinstatement by the appli- 
cant now before this Commission. 

As a matter of additional background it is also 
necessary to record that in the determination of this 
matter the Commission must take into account the 
provision in the appropriate award concerning retrench- 
ment as it appears from the submissions that this matter 
became an issue during the dispute between the parties. 
The Engine Drivers' (Nickel Mining) Award No. 37 of 
1968 provides in Clause 19.—Reduction of Hands: 

Should occasion arise to reduce the number of 
workers employed the management, in selecting 
those to be retained, shall give full weight to the 
consideration of length of service and, all things 
being equal, shall retain those who have been 
longest in the employ of the Company. 

The question of alleged breach of this clause is not a 
matter for the Commission as constituted. However, it is 
important that the clause commands that the matter of 
service be the determinant of those who are to be retained 
in the employ of the Corporation in the event of work- 
force reduction if other incidents of employment which 
need to be considered in such circumstances are equal. 
Further attention to the established principles on this 
issue will be given later in this decision. 

It is against the preceding background that the facts 
which need to be brought to bear to decide this applica- 
tion must be considered. 

It was advised to the Commission that Mr Judd, the 
applicant, commenced work with the Corporation on 29 
October 1969 after being offered employment while 
resident in Adelaide. He worked for a short period as a 
miner and early in 1970 obtained a position as a plat 
man/brakesman on the Durken Shaft. He remained in 
that position until approximately July 1976 when, after 
obtaining his winding engine driver's certificate, he 
commenced a qualifying period of 12 months for his 
certificate of competency as a winder driver. During that 
12 months he spent approximately 20 hours a week on 
qualifying time and the balance on cleaning duties. In 
August 1977 he commenced duties as a fully qualified 
and certificated winding engine driver and he remained 
in this position until he was retrenched on 7 April 1986. 

In his submissions on behalf of the applicant, Mr 
Keegan conceded that the award clause referred to above 
does not institute last on first off as an automatic policy, 
it being clearly qualified by the words "all things being 
equal". In that event he turned to apply the criteria for 
retrenchment to the circumstances of the applicant. The 
submission can be summarised shortly in the following 
way. Mr Keegan denied that any of the criteria properly 
applied would lead a fair minded person to the con- 
clusion that the services of the applicant ought to be 
terminated. He asserts that if the criteria were tested one 
by one; firstly, there had been no complaints concerning 
the efficiency of the applicants work. Secondly, there 
had been no complaints about Mr Judd as to his job 
attitude by either his fellow workers or his supervisors. 
Finally in respect of his seniority, in Exhibit K1 Mr 
Keegan was able to demonstrate that the applicant had 
considerably more service than many employees who 
had been retained in work, as he ranked number eight on 
the list of seniority of winder drivers. 

The only conclusion that could be drawn from the 
action of the Corporation, according to Mr Keegan, was 
that Mr Judd's service had been terminated because of 
his activities as a Secretary or Convenor of the branch of 
the Union at Kambalda. It was alleged in that role he had 
been blamed for stoppages of work by others which 
occurred when he alone was merely the spokesman. The 
end result of this activity was that there were incidents 
which made him show out so much more than other 
workers that his activities as a Union official of 
themselves became a major factor. If this be the case, in 
Mr Keegan's submission, then the Corporation was 
manifestly wrong and the applicant should not have been 
retrenched given his long service. 

Mr Keegan supported his submissions by calling 
evidence from the Assistant Secretary of the Union, 
Steven Pike, who said that he had a high opinion of Mr 
Judd in that he had always reported matters accurately. 
He took part in meetings with management on a proper 
basis and there was nothing in his general conduct which 
would detract from the conclusion that he was a good 
worker. 

Mr Judd gave evidence and confirmed the facts 
concerning his employment history which had been 
submitted by Mr Keegan were correct. He said that at all 
times he had got on with supervisors, shift bosses or 
foremen and that he had the same happy relationship 
with the rest of his fellow workers. He had been diligent 
in attendance at work, and he had never had any argu- 
ments with any person while at work, be they supervisors 
or management. 

The submissions of the respondent were that the 
Corporation had given detailed and long consideration 
to the problem which faced it. It had experience of 
similar retrenchments in 1977 and the outcome of that 
programme of retrenchment was not something which 
the Company wished to repeat. Therefore the criteria for 
selection were designed carefully. Those criteria were 
supported by the decisions of various arbital authorities 
expressing the principles to be applied and what is meant 
by the words "last on first off all things being equal". 
The selection of those to be retrenched was a difficult 
taks and it had been approached systematically and with 
proper attention to those factors which should be taken 
into account. 

In support of the respondent's case Mr Carter called 
evidence from eight witnesses, seven of whom are 
employed in supervisory positions at various levels at 
Kambalda or Windarra. The remaining witness was a 
retired co-ordinator of winder drivers. The evidence of 
these witnesses is long and detailed and I do not intend to 
recite it in these reasons, other than to say it painted the 
picture of a litany of incidents pointing to what was 
described as a bad attitude to both the Company and 
supervision. In addition there were incidents which the 
witnesses categorised as while not being unsafe, having 
the potential to lead to unsafe situations. Each of the 
witnesses was asked whether he would employ the 
applicant in any position under his control and not one 
responded positively. 

It is not an unfair analysis of the evidence in general to 
say that the supervision considered the applicant to be a 
person both capable of, and who had caused, major 
disruption of the work while he was variously under their 
supervision. In response to questions from Mr Keegan as 
to why nothing was done concerning the alleged bad 
behaviour of the applicant the response was, again 
generally, that because of the position held by the appli- 
cant in the Union, that it was industrially untenable to 
take disciplinary action against him given the poor 
industrial relations climate which had existed over a 
number of years. Notwithstanding this, the applicant 
had been continually challenged by the supervisors 
concerning his behaviour in an attempt to create a stable 
environment in the working areas. The question of this 
behaviour had been raised on a formal basis with the then 
Assistant State Secretary of the applicant's Union but 
nothing had come of the complaint. 
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Before going to my analysis of this matter the question 
of the principles which are to be applied need to be dis- 
cussed. The first concerns the right of the respondent to 
restructure its business operations if that becomes 
necessary. The principles are well stated in Soderini v. 
Kilmara School Board (1979) (46 SAIR 779). This case 
dealt with an application for re-employment on the 
allegation that a dismissal was harsh, unjust or 
unreasonable. It was held that the dismissal had taken 
place in a context of a bom fide staff restructuring 
exercise and the basis for the termination was lack of 
funding to support continued employment. The decision 
was taken as fair and logical having regard for what was 
reasonably perceived as being in the best interests (of the 
operation). This case was cited with approval in this 
Commission in the Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, applicant and St Anne's 
Hospital, respondent, application No. 829 of 1982 (63 
WAIG 1851). 

The principles established in the Commission con- 
cerning the weight to be given to length of service in 
matters of retrenchment have been discussed on a 
number of occasions but the rule is particularly 
crystallised in a decision of Commission D.E. Cort in 
Amalgamated Metal Workers' and Shipwrights' Union 
of Western Australia and Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth, applicants and International Combustion 
Australia Limited and Others, respondents (60 WAIG 
1563). In that decision the learned Commissioner 
observes: 

... in that regard it is accepted by the unions that, 
in retrenchment and generally speaking, factors 
other than a worker's length of service may well be 
relevant in determining the person to be retrenched. 
Again it is accepted by the employers that, in the 
generality, a worker's length of service may well 
become the determining factor after a number of 
other factors have been considered. 

And later in the decision: 
The decisions of industrial authorities and the 

cases referred to by the respondent employers are 
acknowledged. In broad those decisions reject the 
concept of seniority, and seniority alone, should be 
a determining factor when there is a retrenchment 
and they (the decisions) maintain the right of 
management to select the worker to be dismissed 
unless that selection is "unfair". 

In these proceedings it is common ground that, in 
a retrenchment, seniority should be a consideration 
but not the only one and in the ordinary event the 
Commission is available to deal with any suggestion 
of unfairness in a particular case . . . 

The final question of principle to be considered is that 
relating to the unfair dismissal itself. This issue has been 
canvassed on a number of times in decisions of this 
Commission but most recently in application No. 227 of 
1986 between the Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, appellant and Uniting 
Church of Australia, Trinity Parish, Perth Property 
Committee, respondent (unreported). In this decision 
the Full Bench in examining the question of termination 
for unsatisfactory performance observed: 

In essence the question to be investigated in cases 
such as this is as Brinsden J. at page 386, and 
Kennedy I. at page 387 observed in the Undercliff 
Nursing Home v. Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch (1985) (65 WAIG) 
"whether the legal right of the employer has been 
exercised so harshly or oppressively against the 
employee as to amount to an abuse of the right". To 
a large degree the answer to such a question in any 
particular case is a matter of independent judgment 
for the Commission in light of the circumstances 
then disclosed. 

I now discuss the matters raised against the 
background of the principles recited above. The analysis 
can best be approached in three steps. The first concerns 
the necessity for the Company to restructure its 
operations. I accept the submissions from the respondent 
that its trading position had reached the situation where 
something had to be done to ensure the continued 
conduct of its operations on a viable basis. On the 
principles in Soderini (supra) it is clear that if a bona fide 
restructuring of an organisation needs to take place, and 
it is obvious from the respondent's actions in this matter 
that it has undertaken a restructuring of its operations, 
retrenchments that occur as a result of such an exercise 
do not of themselves necessarily give rise to a finding of 
unfairness. 

Secondly, the question of the principle of "first on last 
off all things being equal" was given some attention in 
the submissions of the parties. It appears that during the 
period of time immediately preceding the termination of 
service that there had been a position adopted by the 
Union parties to the then dispute with the respondent 
that the principle of seniority should apply en vacuo any 
other considerations. The cited case law makes it clear 
that it is not a tenable position for the Unions to take, 
and in any event it is at least prima facie, contrary to the 
award prescription which governs the relationship 
between the parties. There are other factors to be 
considered in the formulation of a retrenchment 
programme and those other factors were determined by 
the Company on the basis of its desired aim of increasing 
productivity and therefore lowering unit costs. The three 
criteria selected by the Company and appearing in 
Exhibit C1 appeared to me to be reasonable criteria to 
apply. What is more they are in the correct priority 
insofar as both the award is concerned and the 
established case law would support. 

The applicant's position is that the criteria cannot be 
legitimately applied to his circumstances. It is said on his 
behalf that he has been subject to attention because of his 
position as a Union Convenor and that if there is conduct 
to be complained of which would fall within the 
categories in either of the first two of the criteria, it is as a 
response to his actions as a Union Convenor and that 
should have nothing to do with his employment as an 
individual. 

It is necessary because of this submission to make 
some comments, albeit brief, on the convenor system as 
it is used in the mining industry in Western Australia. 

The convenor system has grown in the mining industry 
as a response to the necessity for Unions to, in the proper 
conduct of their affairs, establish a management 
hierarchy within large corporations. This hierarchy is 
based on the need for efficient administration of the 
Union's affairs when a number of shop stewards from 
the Union are engaged by one particular Company. The 
system has served the Union movement and many 
Companies in the mining industry well and because it has 
done so there are few established checks and balances 
against an abuse of the position by a person who is 
elected as a convenor. It appears the ultimate check 
against an abuse of office is that the convenor is subject 
to election from time to time and can be deposed from his 
position. In the intervening period there is another 
measure available to ensure that the convenor stays 
within reasonable bounds in the discharge of his duties 
by way of the employer complaining to the State 
Officials of the Unions concerned. If neither of these two 
methods are available for any particular reason it seems 
that there is validity in the suggestion that it is very 
difficult to discipline the conduct of a convenor. It would 
be naive to suggest that it has been unknown in the past 
that convenors have developed strong power bases and 
therefore it is believable, if it can be supported by the 
evidence in a particular case, that it may be an industrial 
relations risk to try and discipline a convenor if it was 
thought by a particular employer that his conduct was 
unsatisfactory. 
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I have heard a great deal of evidence concerning the 
conduct of the applicant in this matter and its weight is so 
compelling that I am prepared to accept that there is a 
considerable amount of justification for the concerns 
expressed by the witnesses for the respondent. I am 
satisfied that it was reasonable for them to conclude that 
they could not take action to remedy what they saw to be 
the bad behaviour of the applicant because of the 
industrial relations implications of doing so. I also accept 
the evidence that the Corporation lodged a complaint 
with the then Assistant State Secretary of the applicants 
Union and nothing appeared to happen as a result of that 
action. 

Be all that as it may it is not an acceptable proposition 
that worker be terminated in his service for genuine 
Union activities and it would be wrong to suggest that an 
employer could take action against a convenor merely on 
the grounds he was of the view that the convenor's 
behaviour as a Union official was inimicable to the aims 
of the business. This case is however, distinguishable. I 
am satisfied on the evidence given that the complaints of 
management were legitimately directed to the conduct of 
the applicant as an individual worker, and that because 
of his position the respondent believed that it was an 
unviable proposition industrially to take action against 
him. 

Finally given all of this it is therefore understandable 
that in applying criteria (1) and (2) to the selection for 
persons for retrenchment, the applicant would not score 
highly and the question of "all things being equal" and 
the application of seniority would not arise. It remains to 
apply the principles in the Undercliffe case (supra). The 
employer has a legal right to terminate the service of an 
employee. In the circumstances disclosed in this case that 
action was not harsh and unreasonable and this 
Commission should therefore not interfere with that 
legal right. 

In view of this finding recorded above I find that the 
applicant has not established that he was unfairly 
dismissed within the meaning of section 29 of the 
Industrial Relations Act 1979 and the application will be 
dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 496 of 1986. 

Between Dennis Peter Judd, Applicant and Western 
Mining Corporation Limited, Respondent. 

Order. 
HAVING heard Mr R. A. Keegan on behalf of the appli- 
cant and Mr S. Carter on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 18th day of July 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 321 of 1986. 

Between Shane Launder, Applicant and Dynasty Hotel 
(General Corporation of Australia), Respondent. 

Order. 
HAVING heard Mr Launder on his own behalf and Mr 
M. Fadjiar (of Counsel) on behalf of the Respondent, 
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the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 28th day of October 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 787 of 1986. 

Between Paul Lewis, Applicant and Cygnet Resources 
Pty Ltd, Respondent. 

Order. 
The Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 17th day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 510 of 1986. 

Between Barrie Lynn, Applicant and Abrasive 
Corrosion Protection Systems, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 295 and 296 of 1986. 

Between David McGlone and Brian Beardman, Appli- 
cants and Alvic Pty Ltd, Respondent. 

Before Commissioner S.A. Kennedy. 
The 6th day of October 1986. 

Mr H. Dixon (of Counsel) appeared for the 
Applicants. 

Mr R.G. Newton appeared for the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: These are applications 
brought pursuant to section 29 (b) (ii) of the Industrial 
Relations Act 1979. 

The applicant in matter No. 295 of 1986, Mr David 
McGlone claims $442 being the sum of benefits due him 
under his contract of service with the respondent, Alvic 
Pty Ltd. The respondent, in its answer duly lodged in the 
Commission denied there was any underpayment on the 
grounds that part of the claim had already been met and 
no further payment was due after various "deductions" 
totalling $337.50 were made by the respondent. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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The applicant in matter No. 296 of 1986, Mr Brian 
Beardman claims that he has not received due benefits 
under his contract of employment with the respondent, 
Alvic Pty Ltd. During the proceedings on this matter it 
was established that the applicant's claim was for 
contractual entitlements totalling $1 231.02, and not the 
total of $1 213 as stated in the application lodged in the 
Commission. As there was no objection raised by the 
respondent to that difference and an acceptance by the 
respondent throughout the proceedings that the claim 
was for a total of $1 231.02, the claim is considered duly 
amended to that figure. The respondent, in its answer 
which was lodged in conformity with the WA Industrial 
Relations Commission Regulations, denied any moneys 
were due to the applicant for contractual entitlements 
due to "deductions" for various items. These deductions 
amounted to $1 231.02. 

At the pre-hearing conferences on these applications 
which were listed consecutively before the Commission 
as currently constituted the attention of the parties was 
drawn to the express terms of section 29 (b) (ii) of the Act 
in relation to the jurisdiction of the Commission. The 
conferences were adjourned with the respondent being 
directed to consider its answer to Mr Beardman's and Mr 
McGlone's claims for contractual entitlements and to 
communicate such answer within seven days to the agent 
for both applicants, Mr H. Dixon. 

The conferences were reconvened on 5 August 1986 at 
the request of the applicant's agent and again were listed 
consecutively. At that time Mr Newton, appearing for 
the respondent in both matters, stated that after further 
investigation witnesses and documents had been 
discovered and the respondent was now contesting that 
the terms of the contracts of service were as claimed by 
both applicants. On that basis the matters were listed for 
hearing and determination with the dates of hearing 
being 27 August 1986 and 2 October 1986. 

At the outset of those proceedings and before there 
were any submissions from either party on either 
application Mr Newton informed the Commission and 
Mr McGlone's agent that the respondent now agreed 
with that claim. 

Submissions on that application, being No. 295 of 
1986, were thereby confined to two questions. First the 
question of term for payment of the applicant's claim by 
the respondent. Second, the question of costs. The 
decision of this Commission with regard to term is that 
the respondent pay the applicant the sum of $442 by 5.00 
p.m. on 28 August 1986 and an interim order to that 
effect issued on 27 August 1986. The question of costs is 
dealt with subsequently. 

Application 296 of 1986, being Mr Beardman's claim, 
then became the subject of the proceedings. Before any 
evidence was called, Mr Newton announced the 
respondent was conceding all but $360 of the applicant's 
claim. As a result, an interim order issued on 27 August 
1986 that the respondent pay to the applicant the sum of 
$1024.46 less tax by 5.(X) p.m. 28 August 1986, that being 
the sum arrived at by deducting the disputed amount, 
$360, from the agreed gross figure of $1 384.46; the 
applicant's claim of $1 231.02 being the gross figure less 
income taxation due. 

Submissions in this application were thereby confined 
to the claim by the Applicant for $360 in contractual 
entitlements. A claim for costs was raised but no 
submissions were made on it by either party and it will be 
dismissed. 

The dispute over the $360 can be simply stated. The 
applicant claimed that it was a term of the contract of 
service that he receive the sum of $40.(X) per week or its 
equivalent on an accrued basis. The respondent agrees 
that this was a term of the contract of service but claims it 
was subject to a three month or 13 week probationary 
period and as Mr Beardman's term of employment was 
less than this, the entitlement was not due. 

Having regard for the submissions of both parties, the 
evidence before the Commission and the statement 
presented by the respondent to the applicant shortly after 
the termination of the contract of service, I find that on 
the balance of probabilities the sum of $360 is a due 
entitlement to the applicant and an order to that effect 
will issue. 

There remains the matter of the costs claimed by Mr 
McGlone. 

Mr Dixon submitted that costs totalling $110 be 
ordered payable by the respondent to Mr McGlone. This 
amount, he claimed, would cover the costs involved in 
the preparation of the claim by Mr McGlone in terms of 
income foregone by him as a result and the costs 
associated with the lodging of the claim in the 
Commission. Mr Newton cited "custom and practice" in 
this jurisdiction and a prospect of creating a precedent as 
reasons why the Commission should not order any costs 
against the respondent in this matter. He also cited his 
"understanding" that the matters had been "joined" as 
a reason. 

The usual approach of the Commission in applications 
of this kind is that the awarding of costs is ordered in 
exceptional circumstances only. But that should not be 
interpreted as a preclusion of any award for costs. 

The respondent's argument that the prospect of a 
"precedent" is sufficient to dismiss a claim for costs 
carries no weight and it is not an argument which can be 
relied upon by parties to proceedings in this jurisdiction. 
Nor does the respondent's claim that an 
"understanding" that application numbers 295 and 296 
of 1986 had been "joined" carry any weight. 

Having regard to all the circumstances of these matters 
coming before the Commission for hearing and deter- 
mination, it is concluded that they are sufficient to 
warrant the awarding of costs against the respondent. In 
reaching that conclusion I have endorsed the usual 
approach of the Commission on this question. 

But it is not an automatic corollary that an order for 
costs will issue after such a finding. In my view the 
discretionary power regarding the awarding of costs 
which is conferred on the Commission under section 27 
(c) of the Act does not reduce or replace the onus on any 
party making such a claim to satisfy the Commission that 
such costs were in fact incurred. 

Mr McGlone's claim for costs is in two parts. In my 
opinion that part which is for the costs involved in 
lodging the claim is not warranted. The other part of the 
claim is for foregone wages. It is the applicant's 
submission that his costs were 10 hours of foregone 
wages in his current employment, that being as a bar 
attendant employed on a casual basis. 

In my view the applicant has not discharged his 
responsibility to satisfy the Commission that such 
claimed costs were incurred. Nor is there sufficient 
before the Commission to warrant a finding that a 
proportion of the claimed costs should be awarded. 
Accordingly the applicant's claim for costs to be 
awarded against the respondent will be dismissed. 

A final order reflecting the foregoing will now issue in 
the case of application number 295 of 1986 and in the 
case of application number 296 of 1986, subject to any 
speaking to the minutes of the proposed order. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 295 of 1986. 

Between David McGlone, Applicant and Alvic Pty Ltd, 
Respondent. 

Interim Order. 
HAVING heard Mr H. Dixon (of Counsel) on behalf of 
the Applicant and Mr R. Newton on behalf of the 
Respondent, the Commission, pursuant to the powers 
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conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the Respondent pay to the Applicant the 
sum of $442 by 5.00 p.m. on 28 August 1986. 

Dated at Perth this 27th day of August 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 296 of 1986. 

Between Brian Beardman, Applicant and Alvic Pty Ltd, 
Respondent. 

Interim Order. 
HAVING heard Mr H. Dixon (of Counsel) on behalf of 
the Applicant and Mr R. Newton on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the Respondent pay to the Applicant the 
sum of $1 024.46 less tax by 5.00 p.m. on 28 August 
1986. 

Dated at Perth this 27th day of August 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 295 of 1986. 

Between David McGlone, Applicant and Alvic Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr H. Dixon (of Counsel) on behalf of 
the Applicant and Mr R. Newton on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

1. That the Respondent pay to the Applicant the 
sum of $442 by 5.00 p.m. on 28 August 1986, that 
being the total of benefits due to the Applicant 
under his contract of service with the Respondent. 

2. That the claim by the Applicant for costs be 
dismissed. 

3. That this Order replace the Interim Order in 
this matter which issued on 27 August 1986. 

Dated at Perth this 14th day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 296 of 1986. 

Between Brian Beardman, Applicant and Alvic Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr H. Dixon (of Counsel) on behalf of 
the Applicant and Mr R. Newton on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

1. That the Respondent pay to the Applicant the 
sum of $1 024.46 less due income taxation by 5.00 

p.m. on 28 August 1986, that being agreed benefits 
due to the Applicant under his contract of service 
with the Respondent. 

2. That the Respondent pay to the Applicant 
within 14 days of the date of this Order, $360 less 
due income taxation, that sum being a further 
benefit due to the Applicant under his contract of 
service with the Respondent. 

3. That the claim by the Applicant for costs be 
dismissed. 

4. That this Order replace the Interim Order in 
this matter which issued on 27 August 1986. 

Dated at Perth this 14th day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 567 of 1986. 

Between Peter Michael McWilliams, Applicant and 
Barrack Mine Management Pty Ltd — Wiluna 
Dumps Project Joint Venture, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 15th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 527 of 1984. 

Between Ian Mellowship, Applicant and Brandrill 
Pty Ltd, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 19th day of September 1986. 

Mr M.C. Hall on behalf of the Applicant. 
Mr T. Bracegirdle on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The facts in this matter are 
really quite simple. They highlight the inability of the 
Australian Conciliation and Arbitration Commission to 
make common rule awards. 

The Applicant was employed by the Respondent as a 
labourer on the Dampier to Wagerup Pipeline Con- 
struction Project from June of 1983 until September of 
that year. The Respondent was at that and all material 
times contracted to McMahon Construction Pty Ltd to 
drill and blast the pipeline trench into which the pipe was 
to be placed. McMahon Construction Pty Ltd was in 
turn apparently contracted to the project joint venturers 
Saipem/ICC Joint Venture to carry out a major part of 
the works. The Respondent appears to have been one of 
many subcontractors to McMahon Construction Pty Ltd 
on the project. 

Siapem/ICC Joint Venture, McMahon Construction 
Pty Ltd and others, but not the Respondent, were parties 
to the Australian Workers' Union Pipeline Construction 
(Western Australian) Award 1983. That is an award of 
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the Australian Conciliation and Arbitration Commission 
which by Clause 3.—Incidence, Parites Bound, 
Operation and Duration purported to bind not merely 
the Companies named therein but also "their contractors 
and subcontractors who shall from time to time be 
engaged on the project". Given the limitations imposed 
upon the authority of the Australian Commission by the 
Commonwealth Constitution the parties concede, and 
properly so, that the Award cannot by its terms bind any 
such contractors and subcontractors unless and until 
they are formally roped in. The Respondent was not 
roped in. The parties therefore concede that the 
Respondent was not bound by the terms of the Award. 

In February 1984, the Award was amended to include 
inter alia, a "Pipeline Completion Target Scheme". This 
provided for the payment of a lump sum bonus 
conditional upon various stages of the job being 
completed by the given dates. That amendment 
apparently followed a determination made by the 
Australian Commission in 1983 arising out of demands 
by the Australian Workers' Union, of which the 
Applicant was at all material times a member, for a 
bonus of some form. 

The Applicant was invited to join the Respondent's 
employ by one of its principals. It seems there was little 
discussion as to the terms and conditions of his employ- 
ment. He was simply invited to start work for the 
Respondent on a given date and was happy to do so. No 
mention was made at the time he commenced employ- 
ment of the Pipeline Completion Target Scheme or of 
any other bonus. However, soon after he started work he 
learnt of the scheme from fellow employees. The 
Applicant says that the existence of such a bonus was 
common knowledge amongst the workforce at large and 
was often talked of as if he had an entitlement to benefit 
from it. Some six months or thereabouts after he finished 
work, the Applicant received a letter from the 
Respondent which he says indicated that he was entitled 
to receive $4 055, or $3 852.25 after tax, by way of a 
payment under the Job Completion Target Scheme and 
invited him to collect it. Approximately a week later he 
went to collect the money. He was paid $2 503.96 or 65 
per cent of the net sum which he had previously been told 
was payable. At the same time he was asked to and did 
sign a release in the following terms:— 

Upon receipt of cheque for $3 852.25 I release 
Brandrill Pty Ltd for any further payment under the 
Job Completion Target Scheme, relative to my 
employment on the Dampier to Wagerup Gas 
Pipeline. 
Gross $4 055.0) 
Tax $202.75 
Net $3 852.35 

The Applicant was told that the full amount had not 
been paid because McMahon Construction Pty Ltd had 
not paid the full amount to the Respondent. Apparently 
what the Respondent paid to the Applicant was 
equivalent to the amount paid to it by McMahon Con- 
struction Pty Ltd. The Applicant now seeks to recover 
the short fall as being a benefit denied him under his 
contract of employment with the Respondent. 

The Respondent's answer is that when it tendered to 
do the work in question no provision was made for the 
payment of the bonus. Indeed, it says the bonus was not 
then in existence. 

When the Pipehne Completion Target Scheme was 
established the Respondent told its employees that it 
could not pay the bonus since no allowance had been 
made for it in its costing of the job and further, that if it 
was required to pay the bonus it would have to withdraw 
from its contract with McMahon Construction Pty Ltd. 
Through its on-site supervisor, Mr Bracegirdle, the 
Respondent asserts that at a meeting held on or about 17 
July 1983 the employees agreed to this proposition. The 
Respondent says that McMahon Construction Pty Ltd 
paid it only a proportion of the bonus prescribed under 
the terms of the scheme. The Respondent in turn paid 
this to its employees and that was all it ever undertook to 

do. Mr Bracegirdle testified that at no time was any 
employee of the Respondent promised he would receive a 
bonus. All that was said on behalf of the Respondent was 
that there was a good chance of getting a good bonus at 
the end of the job. Representatives of McMahon 
Construction Pty Ltd had it seems, been more positive in 
indicating to the Respondent's workforce that they 
would get this bonus. 

I accept the evidence of Mr Bracegirdle and find that 
the events occurred substantially as he has outlined. 
Where there is a conflict between the evidence of Mr 
Bracegirdle and that of the others I prefer the evidence of 
Mr Bracegirdle. He presented as an honest and forthright 
witness with a sound recollection of the events in 
question. Furthermore, his testimony was to a large 
measure against his own interests. 

The Applicant denies being at a meeting in July of 
1983, when Mr Bracegirdle says the question of bonuses 
was discussed between the Respondent's principal 
executive and its employees. Mr Bracegirdle says that 
although he cannot recall having seen the Applicant at 
the meeting he believed no one was away from the site. 
The meeting was held at 6.00 a.m. and he understood all 
of the Respondent's employees were present. I am 
prepared to accept that the Applicant was not at that 
meeting although I have some reservations about his 
evidence on the matter. I am however, quite satisfied that 
on the occasion of the meeting and thereafter the 
Respondent made it clear to the employees that they 
would only receive a bonus if it was in effect paid by 
McMahon Construction Pty Ltd. It would have been 
odd if it agreed to do otherwise since such a bonus was 
not in contemplation when it tendered for the work and it 
did not have the funds to meet that liability. Mr Fraser, a 
working colleague of the Applicant, suggested that the 
employees did not accept the Respondent's proposition 
with respect to the bonus. In light of Mr Bracegirdle's 
testimony that is something I do not accept, but in any 
event the issue in proceedings of this nature is not 
whether the employees accept the proposition but 
whether the Respondent agreed to pay the bonus. 

Whether the Applicant was at the meeting or not in the 
circumstances matters not, for he acknowledges that at 
no time was he expressly told by the Respondents that he 
would definitely receive a bonus. All that the Applicant 
said was that he was told by fellow employees and 
employees of other contractors that he was entitled to a 
termination bonus. That without more cannot bind the 
Respondent, still less form the basis of a contract 
between it and the Applicant for the payment of the 
bonus. Whatever the Applicant may have been told by 
others working on the pipeline construction, I am 
satisfied that the Respondent at no stage either before or 
during the Applicant's period of employment promised 
to pay him or any other employee a bonus of the kind in 
question. Not only is that the import of Mr Bracegirdle's 
evidence, it is supported by the fact that as late as 
October at a stop work meeting of employees of 
McMahon Construction Pty Ltd, the Respondent and 
others, the question of lack of entitlement of the 
Respondent's employees to such a bonus was raised by 
employees of others. The meeting was told not by the 
Respondent's representatives but by a manager of 
McMahon Construction Pty Ltd that the Respondent's 
employees would also get the bonus. Again, there was no 
indication that this representation was intended to bind 
the Respondent rather than McMahon Construction Pty 
Ltd, and in light of the previously expressed attitude of 
the Respondent, it could not be taken as binding on it in 
the way the Applicant claims. Moreover, on the evidence 
of both Messrs Bracegirdle and Fraser the meeting in 
question occurred in October; that is after the 
Applicant's contract had terminated and he had left the 
Respondent's employ. In those circumstances nothing 
said at that meeting could alter his contract of employ- 
ment. Overall, I am simply not satisfied on the evidence 
that there was ever an agreement between the Applicant 
and the Respondent for the Respondent to pay him a 
bonus on the terms which he claims. 
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The Applicant argues that the presentation to and 
signing by him of the form of release is an indication that 
the Respondent agreed to pay the bonus. In my view that 
is not so. The document signed by the Applicant is simply 
a discharge or release and no more. It purports to be a 
receipt of a certain amount of money upon the payment 
of which the Applicant is to release the Respondent from 
any further payment in respect of the Job Completion 
Target Scheme. Of course unless and until that full 
amount is paid the release is inoperative. 

Moreover, the document has to be considered in the 
context in which it was delivered. The evidence is that it 
was prepared by the Respondent based on figures 
supplied to it by McMahon Construction Pty Ltd. 
Furthermore, it was prepared on the basis that 
McMahon Construction Pty Ltd would put the 
Respondent in funds so that it could in turn pay the 
bonuses as calculated to its employees. That is entirely 
consistent with the terms upon which as I find, the 
Respondent promised the bonus to its employees. 
Looked at in that light the document cannot fairly be 
taken as confirmation of an agreement to pay it 
unconditionally as the Applicant now claims. Much the 
same can be said of the letter inviting the Applicant to 
collect his bonus although it was not tendered in evidence 
and thus its contents are unknown. But in any event, it 
too has to be read in light of the circumstances under 
which it was written. 

The uncontradicted evidence is that the Applicant was 
paid the amount the Respondent received from 
McMahon Construction Pty Ltd in respect of his 
employment with the Respondent. Why something less 
than the amount originally calculated was paid to the 
Respondent is not clear, although there is some evidence 
to suggest that McMahon Construction Pty Ltd may not 
have been paid the full amount by the joint venturers or 
some person on its behalf. 

Further, neither the form of release nor the associated 
letter can rightly be said to constitute a contract in 
themselves. At best they might constitute an unenforce- 
able representation of a benefit which is not contractual 
in nature. To constitute a contractual benefit or con- 
tractual right to payment there must be some considera-. 
tion moving from the Applicant. That is, there must be a 
benefit moving from the Applicant to the Respondent, or 
a detriment suffered by the Applicant as the price of any 
promise to make the payment now in question. If, which 
for the reasons given I doubt, the documents could be 
said to constitute an absolute promise to pay, the 
promise is unenforceable as a contract because the 
Applicant has not paid a price for it. On his own 
admission he had agreed to work for the Respondent 
before there was any mention of a bonus. It could not be 
said that the price was an agreement to remain in employ- 
ment because the documents were not given to him until 
after he ceased employment. Before then, as I find, the 
Respondent had only indicated that as it could not afford 
to pay the bonus it would only be paid if McMahon 
Construction Pty Ltd met the cost and indications are 
that there was none. 

Likewise the Appellant cannot rely on the doctrine of 
promissory estoppel to overcome the lack of 
consideration, nor in fairness, was the matter raised. 
That doctrine was adopted in this country requires at 
least that the promise will have been acted upon, in this 
case by the Applicant to his detriment [see: Legione v. 
Hateley (1982-83) 152 CLR 406; and see too: (1984) 58 
ALJ 249]. For the reasons outlined the Applicant did not 
and could not have acted upon it, still less to his 
detriment. Furthermore the authorities also suggest that 
the doctrine may only be used as a shield against claims 
for existing contractual obligations not to create an 
additional benefit. 

While it is a fact, as the Applicant asserts, that his 
contract was at all times with the Respondent and not 
with McMahon Construction Pty Ltd, and while it is also 
a fact that the Respondent is obliged to meet its 
contractual obligations to the Applicant irrespective of 

any break down in its contractual arrangements with 
McMahon Construction Pty Ltd, it remains essential for 
the Applicant to establish that a term of his contract of 
employment was that he would receive a bonus from the 
Respondent as he alleges. On the evidence, I am unable 
to conclude even on the balance of probabilities that 
there was such a contract. Indeed, to the extent that there 
was any contractual arrangement relating to the bonus, I 
can only conclude that it was conditioned in the way 
suggested by Mr Bracegirdle on the Respondent's behalf. 
In that respect it is noteworthy that when the Applicant 
was told why he was being paid less than the document 
given to him indicated he did not think there was any 
reason to question the matter further. 

The Respondent is not a party to the Australian 
Workers' Union Pipeline Construction (Western 
Australian) Award 1982 and unless and until there was a 
clear agreement between the Applicant and the 
Respondent to pay the bonus it cannot be said that it was 
a term of his contract. He has been unable to establish on 
creditable evidence that the Respondent either expressly 
or impliedly agreed to pay him a bonus on the terms pre- 
scribed in the Award as he claimed. It may be that he has 
been denied that which was represented to him by his 
fellow employees or by others who were not on the 
evidence agents of the Respondent, but that is not the 
same as establishing a contractual liability against the 
Respondent. 

It follows that the claim should be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 527 of 1984. 

Between Ian Mellowship, Applicant and Brandrill Pty 
Ltd, Respondent. 

Order. 
HAVING heard Mr M.C. Hall on behalf of the Appli- 
cant and Mr T. Bracegirdle on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be and is hereby dismissed. 

Dated at Perth this 19th day of September 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 354 of 1986. 

Between Bevan Leonard O'Donnell, Applicant and 
Mazinsky Pty Ltd and Neville Steve Duzevich, 
Respondents. 

Order. 
HAVING heard Mr M.F. Donovan (of Counsel) on 
behalf of the applicant and Mr M.J. Hardy (of Counsel) 
on behalf of the respondents that parties having agreed 
on a settlement of the claim, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the application is withdrawn by leave. 

Dated at Perth this 17th day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 811 of 1986. 

Between Stuart Pearson, Applicant and D.M. Drainage 
Pty Ltd, Respondent. 

Order. 
The Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application is withdrawn by leave. 

Dated at Perth this 17th day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 395 of 1986. 

Between Roger S. Permezel, Applicant and Ansett 
Hotels and Resorts, Respondent. 

Order. 
HAVING heard Mr Permezel on his own behalf and Mr 
K. Farrell on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 28th day of October 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 500 of 1986. 

Between Mary Lea Shephard, Applicant and Dr M.J.J. 
Byrne, Respondent. 

Order. 
The Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 22nd day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 624 of 1986. 

Between Pamela Joan Shingler, Applicant and 
Education Department of Western Australia, 
Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 23rd day of October 1986. 

Mr J.C. Shingler on behalf of the Applicant. 
Miss E.J. McAdam on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
submissions, taken from the transcript as edited by the 

Commissioner.) 

THE COMMISSIONER: The Applicant was, as she says 
in her papers, employed by the Education Department of 
Western Australia as a clerk/typist at the Scarborough 
Senior High School from 2 February 1981 until on or 
about 18 December 1985 or 28 January 1986 depending 
on one's view, but it matters not. I think the true position 
is that she was employed by the Minister for Education 
rather than the Department but in the final analysis 
nothing turns on that either. The papers suggest too that 
she was told late in 1985 that her working hours were to 
be cut by one day a week which she said represented a 
33'A per cent reduction in her working time. She 
objected to that and attempted to have the position 
remedied but to no avail. When, finally, she was told that 
she was being offered employment for the 1986 school 
year on the reduced hourly basis she indicated to the 
Department's officers that she was not prepared to 
accept that and would not be returning to school on 28 
January this year which, as I understand, was to have 
been for her the first working day of the new school year. 

She takes the view, on the papers at least, that she was 
constructively dismissed by the Respondent; that is, the 
Respondent changed her contract of employment to such 
an extent that it amounted to a termination and an offer 
of new employment under a significantly different 
contract. She says that the dismissal was unfair and has 
instituted these proceedings in the Commission under 
section 29 (b) of the Industrial Relations Act seeking 
reinstatement in her previous position as a clerk/typist 
or, alternatively, as she put it, "damages" for unfair 
dismissal. That, of course, should be compensation for 
unfair dismissal. 

The Respondent by its Answer objected to the claim 
for reinstatement or compensation alleging that although 
she was given due notice of a reduction in the hours of 
work and was told that she could apply for additional 
hours at another school. The Crown alleges that rather 
than being terminated the Applicant failed to resume her 
employment at the end of the summer vacation and thus 
repudiated her contract of employment; by which I take 
it, is meant that she either resigned or abandoned her 
employment. 

The Respondent, although it did not indicate so in its 
Answer, but in my view it ought to have, objected to the 
jurisdiction of the Commission as presently constituted. 
The Regulations require that both claims and answers set 
out in detail what it is that the party claims or why it is 
that the party objects to the claim. The reason for that is 
so that the parties and the Commission will be able to 
confine the matter to the real issues in question. That is 
not likely to be achieved if something as material as the 
jurisdictional challenge is left out of an answer. 
Nonetheless, the question of jurisdiction is always at 
large and the Commission cannot acquire jurisdiction at 
its whim or even with the consent of the parties. 

The Respondent having challenged the jurisdiction of 
the Commission to entertain the claim and having 
refused, as is its right, to submit to the jurisdiction, it is 
necessary for the Commission to resolve as a threshold 
issue the question of its jurisdiction. The Respondent's 
argument in a nutshell is that the Applicant is a 
"Government Officer" within the meaning of the 
Industrial Relations Act; as such she had the right under 
the Act to appeal to the Commission, constituted by a 
Public Service Appeal Board; she did not do that, and in 
the circumstances the Commission as presently 
constituted is without jurisdiction. In my view that 
argument is well founded. 

Section 80H of the Act sets up Public Service Appeal 
Boards for "the purpose of an appeal under section 801" 
of the Act. Section 801 (1) (e) of the Act provides that a 
Public Service Appeal Board has jurisdiction to hear and 
determine "any appeal, other than an appeal under 
section 51 of the Public Service Act" which, I interpose 
to say, relates to appeals on disciplinary matters,' 'by any 
Government officer who occupies a position that carries 
a salary lower than the prescribed salary from a decision, 
determination or recommendation of his employer that 
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he be dismissed". Subsection (2) of that section defines a 
"prescribed salary" to mean "the lowest salary for the 
time being payable in respect of a position included in the 
special division of the Public Service". 

By a Determination published in the "Government 
Gazette" on 16 September 1983, the Applicant was 
classified, as I have indicated to the parties, as a 
clerk/typist C-V at the Scarrborough Senior High School 
on an annual salary of some $11 000 or thereabouts. 
Correspondence, which has been tendered in evidence, 
would suggest, too, that she was employed as the 
Determination suggests, under the Education Depart- 
ment Ministerial Officers Salaries Allowances and 
Conditions Agreement — that being Agreement No. 6 of 
1978. 

I think it can clearly be said that the Applicant fits the 
definition of "Government officer", which by section 
80C of the Act is defined to include, amongst others, 
every person ' 'employed on the salaried staff of a public 
authority". It is clear from the Determination to which I 
have referred, that she is employed on the salaried staff 
of either the Minister or the Department and that is 
supported by the correspondence relating to her 
conditions of employment. A "public authority" is 
defined by section 7 of the Act, to include amongst 
others,' 'any Minister of the Crown in right of the State" 
and any "State Government department". Thus whether 
the Applicant was, as she says, employed by the 
Department or as I think employed by the Minister, she 
was employed by a "public authority". She is therefore, 
a Government officer for the purposes of the Act. Her 
position carries a salary less than that payable in respect 
of any position in the Special Division of the Public 
Service. That being so, she had a right under section 801 
(1) (e) to appeal to the Public Service Appeal Board 
against the decision of her employer that she, as she 
would have it, was unfairly dismissed. 

On the reasoning adopted recently by the Full Bench 
of the Commission in the case of Bellamy and the Public 
Service Board (unreported appeal No. 697 of 1986), the 
Public Service Appeal Board's jurisdiction to deal with 
complaints or allegations from Government officers 
arising out of dismissals is an exclusive jurisdiction. 
Therefore, the Commission as presently constituted does 
not have jurisdiction to entertain this claim if, as the 
Applicant says, it is a claim of unfair dismissal. If on the 
other hand the position is as the Respondent would have 
it, that the Applicant was not dismissed but rather 
abandoned her employment, or as the Respondent puts 
it, repudiated her contract of employment, still the 
Commission would be without jurisdiction under section 
29 to deal with the matter. The Commission can only deal 
with applications brought by individuals under section 29 
(b), relevantly, in respect of unfair "dismissals". If the 
case is that the employment was abandoned the, of 
course, there cannot be a dismissal let alone an unfair 
dismissal. 

So it is that I must hold that the application is 
misconceived. It is beyond the jurisdiction of the 
Commission as presently constituted to deal with the 
matter in the form in which it is brought. On the papers, 
the application should have been brought to the 
Commission constituted by a Public Service Appeal 
Board. My suspicion is that the Applicant is now out of 
time and thus statute barred in that respect, but that is 
not a matter relevant to these proceedings. 

In the circumstances, I have no alternative but to 
dismiss the application for want of jurisdiction. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 624 of 1986. 

Between Pamela Joan Shingler, Applicant and 
Education Department of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr J.C. Shingler on behalf of the Appli- 
cant and Miss E.J. McAdam on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be and is hereby dismissed 
for want of jurisdiction. 

Dated at Perth this 23rd day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 493 of 1986. 

Between Jane Skirrow, Applicant and Frances Blum, 
The Grand Hotel, Mt Magnet, Respondent. 

Before Commissioner S.A. Kennedy. 
The 23rd day of October 1986. 

Mrs Jane Skirrow on her own behalf. 
Mrs F.V. Blum on her own behalf. 

Reasons for Decision. 
THE COMMISSIONER: This is an application brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. 

The applicant Mrs Jane Skirrow seeks an order from 
the Commission declaring that she was unfairly 
dismissed from her employment by the respondent, Mrs 
Frances Blum, and that the sum of $2 200.08, being 
equivalent to three months wages, be paid to her by the 
respondent as compensation. The respondent denies the 
claim. 

Mrs Skirrow commenced her employment with the 
respondent at the Grand Hotel, Mt Magnet, on 14 
January 1986. That employment was terminated without 
notice by the respondent four months later. 

The parties disagree on some aspects of that employ- 
ment. The claim as lodged by Mrs Skirrow was that she 
was employed as a qualified chef and worked 
approximately 10 hours per day, though this was 
amended to between 8 !4 and 8 Vi hours per day by way of 
submissions. Mrs Blum claims that the applicant was 
employed as a cook and worked no more than an average 
of IVz hours per day on the two days per week that she 
was employed. 

The parties do agree that Mrs Skirrow was paid $91.67 
per day for her work at the Grand Hotel. Though there 
were questions about the quality of that work canvassed 
by both parties at the hearing on this matter, there was no 
explanation before the Commission as to how that rate 
of pay was arrived at. It does appear, however, that 
having regard for the rates for part-time employment as a 
chef, as a qualified cook and as a cook under the relevant 
award, the Hotel and Tavern Workers Award 1979, and 
the number and range of hours worked as submitted by 
the applicant, she was paid between $6.00 and $17.00 per 
day over and above the award rates and allowances. 

The applicant's employment was terminated by way of 
a letter from the respondent to the applicant on 14 May 
1986. The dismissal was effective immediately and 
payment of wages up to the point of the dismissal was 
enclosed. There was no reason given at this time by the 
respondent for the dismissal other than that the 
applicant's services were no longer required. 

The applicant submits that failure by the respondent to 
give a reason for terminating the contract of employment 
is sufficient of itself to determine that such dismissal is 
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unfair. That is not the view of the Commission. 
However, failure to give reasons when the termination of 
the contract of service is summary puts the onus on the 
employer to establish that the grounds for dismissal were 
sufficient to warrant its summary nature. 

The respondent in this matter submits that the 
dismissal of Mrs Skirrow was warranted because of 
factors ranging from dissatisfaction with the applicant's 
standard of cooking, her "failure" to take directions and 
her attitude "that she was beyond reproach . . . (it) 
seemed because she was supposed to be a Five Star Chef, 
and her husband was on the staff of Hill 50 Gold Mine". 
According to the respondent, her dissatisfaction with the 
applicant's services culminated in an incident at the 
Grand Hotel the evening before the dismissal when the 
applicant expressly ignored reasonable instructions and 
was insolent to the respondent in front of hotel patrons. 

All the reasons put forward by the respondent for the 
applicant's dismissal were denied by Mrs Skirrow as 
being either untrue, ill-founded or unwarranted and she 
produced documentary evidence and witnesses as to her 
qualifications, cooking skills and good attitude to work. 
For her part Mrs Blum called several witnesses in support 
of her claims as to the quality of food prepared by Mrs 
Skirrow and other aspects of her claim that the 
applicant's services were unsatisfactory. 

It appears none of the alleged shortcomings of Mrs 
Skirrow's work and attitude were explicitly drawn to her 
attention by the respondent before the dismissal. But 
what is clear from the evidence is that by 14 May 1986 the 
respondent, had concluded that the contract of service 
should be ended because of relations between the 
applicant and herself. It is my view that had the contract 
of service been terminated by the employer in accordance 
with the provisions of the relevant award, namely 24 
hours notice, it would not have constituted an unfair 
dismissal. What the respondent has not demonstrated is 
that the circumstances were such to warrant summary 
dismissal for misconduct. 

For this reason I find that the dismissal of the 
applicant by the respondent was unfair. 

It remains to consider the question of reinstatement, 
or failing that, the question of compensation. 

The applicant's claim in this matter is for 
compensation and she expressly requests that reinstate- 
ment not be ordered. In the absence of any submissions 
on the matter that reason is certainly insufficient for the 
Commission to preclude an order for reinstatement. In 
the event, however, the respondent is no longer in 
business at Mt Magnet and for this reason reinstatement 
is not appropriate. 

The applicant's claim for compensation as lodged is 
for a total of $2 200.08 and is based principally on claims 
that the dismissal has seriously affected her opportunity 
in Mt Magnet to pursue her career as a professional chef. 
No submissions were made to the Commission or 
evidence led on the claim for compensation. 

Having regard for all before the Commission on this 
matter, I find that compensation equivalent to one 
week's wages, being a sum of $183.34, should be ordered 
payable by the respondent to the applicant. 

Minutes of the proposed order in this matter will now 
issue. Parties may speak to the Minutes at a time and on a 
day mutually convenient to the Commission and the 
parties in the week commencing Monday 20 October 
1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 493 of 1986. 

Between Jane Skirrow, Applicant and Frances Blum, 
The Grand Hotel, Mt Magnet, Respondent. 

66 W.A.I.G. 

Order. 
HAVING heard Mrs J. Skirrow on her own behalf and 
Mrs F.V. Blum on her own behalf, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby: 

1. Declares that the applicant was unfairly 
dismissed from the respondent's employ on 14 May 
1986. 

2. Orders that the respondent pay to the applicant 
the sum of $183.34 as compensation, payable within 
21 days of the date of this order. 

Dated at Perth this 23rd day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 633 of 1986. 

Between William Henry Turner, Applicant and Prosser 
Toyota, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 11th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1000 of 1985. 

Between Petrus Van Boxtel, Applicant and Malcolm 
Moore Pty Ltd, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 11th day of August 1986. 

Mr G. Young on behalf of the Applicant. 
Mr B. Edwardes (of Counsel) on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application pursuant 
to section 29 of the Industrial Relations Act 1979. Mr P. 
Van Boxtel (the applicant) claims that he has been 
unfairly dismissed by the respondent, Malcolm Moore 
Pty Ltd and seeks reinstatement without loss of earnings 
and entitlements. This remedy is strenuously argued, in 
preference to compensation. 

The respondent rejects the assertion that the dismissal 
was unfair and opposes the claim. 

Malcolm Moore Pty Ltd is a distributor for earth- 
moving machinery, hydraulic equipment and trucks. The 
company holds a franchise for Mitsubishi, graders, 
excavation and loaders. 

In July 1984 Mr Van Boxtel was appointed to the 
position of Area Manager in the Construction Equip- 
ment Division of the company. On 25 October 1985 the 
Sales Manager informed Mr Van Boxtel that his services 
were being terminated with effect from that day with 
payment in lieu of notice. Arrangements were made for 
the return of the company car early the following week. 
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When Mr Van Boxtel attended the office to hand over 
the car keys, he observed that another salesman had been 
appointed as his replacement. From what Mr Van Boxtel 
claims to be the circumstances of his dismissal, his 
replacement gives rise to a situation which it is alleged 
renders his dismissal as unfair. 

Mr Van Boxtel is 59 years of age and has 25 years sales 
experience in trucks and construction equipment. His 
appointment with Malcolm Moore and Co Pty Ltd in 
1984 provided an opportunity to secure employment 
until his retirement. It is recognised that the sales of 
major items of capital equipment such as loaders, 
graders and excavators which range in price from 
$50 000 to $400 000 demands particular expertise. 
Performance is necessary at all levels within the company 
to secure sales in this highly competitive industry. Prior 
to Mr Van Boxtel's appointment in July 1984 there had 
been a general down turn in the construction equipment 
market but tax incentives for expenditure on items of 
capital equipment saw Malcolm Moore and Co Pty Ltd 
realise an acceptable level of market penetration for the 
1984/85 financial year. 

On 25 October the Sales Manager called Mr Van 
Boxtel into his office. According to the applicant it was 
indicated to him by the Sales Manager that acting on the 
instructions of the General Manager his services were to 
be terminated that day with payment of salary in lieu of 
notice. Mr Van Boxtel claims that in response to a 
request for the reason for this action he was informed 
that he was being retrenched as a result of a down turn in 
business. In response to the request for a written state- 
ment as to the circumstances of his retrenchment, the 
Sales Manager provided the applicant with a letter in the 
following terms: 

To whom it may concern. This is to certify that 
Peter Van Boxtel worked for Malcolm Moore Pty 
Ltd for a period of 16 months and was retrenched 
due to a down turn in business. 

A further request was made of the Sales Manager to 
provide a personal reference to the applicant. This was 
forthcoming. The Sales Manager states: 

This letter is to certify that Peter Van Boxtel was 
employed by this Company for a period of 16 
months. His position was that of Sales Repre- 
sentative for Mitsubishi Construction equipment. 

We regret he has had to leave us due to unforseen 
circumstances. 

Mr Van Boxtel's initial acceptance of the situation 
changed to indignation when he attended the office on 28 
October and was informed that an appointee had been 
retained to take over his duties in the Construction 
Equipment Division of the company and was given the 
additional role of selling Mack Trucks. When Mr Van 
Boxtel asked the Sales Manager why he wasn't given the 
chance to take on the new role, particularly in view of his 
experience in selling trucks, the applicant claims to have 
been told that the decision had been made and "that is 
it". 

The Applicant claims unfair dismissal in light of facts 
of which he has become aware subsequent to receipt of 
advice of retrenchment on 25 October. He claims that he 
was terminated to make way for someone else; that in 
effect the dismissal was contrived by the respondent and 
executed in a manner which is harsh and oppressive. 

The respondent opposes the application and refutes 
Mr Van Boxtel's claims as to statements and events 
surrounding the termination of his services. In evidence 
the respondent's General Manager and Sales Manager 
deny that Mr Van Boxtel was retrenched. The submission 
to the Commission is that the applicant was terminated 
on the grounds of "lack of sales performance and a 
customer relations problem". Furthermore it is asserted 
that this action followed a warning issued to Mr Van 
Boxtel by the Sales Manager some six weeks before the 
termination. It is claimed that the applicant was told that 
if his performance did not improve that he would be 
replaced. Through the evidence of the Sales Manager the 

respondent maintains that on 25 October Mr Van Boxtel 
was informed of the reason for termination. The state- 
ment provided to the applicant certifying the period of 
his service with the respondent and attesting to his 
retrenchment "due to a down turn in business" is 
claimed to have been provided in response to a specific 
request by the applicant at the time of his termination. 
The Sales Manager claims that the letter was provided to 
the applicant in order that "he could immediately go to 
the CES and apply for the dole" (Transcript p. 119). This 
request was agreed to as the Sales Manager was "quite 
happy to do anything I could do help at the time" (p. 
119). When confronted with the letter at the hearing 
before the Commission and on being informed that Mr 
Van Boxtel did not seek social security benefits for 
several months, the Sales Manager maintains that the 
letter resulted from the applicant's request for a 
statement so that he could apply for the ' 'dole''. Why the 
letter is expressed in the term it is, is explained on the 
basis that "As I (the Sales Manager) understand it, if you 
resign you have a different waiting period than if you 
have been retrenched — hence the need for the letter" (p. 
174). However it is noted that the comparison between 
the qualifying period for a resignation and a retrench- 
ment for the purposes of social security benefits is 
irrelevant to the circumstances of Mr Van Boxtel's 
situation. At no time has either party suggested that the 
applicant's termination was a resignation. The con- 
flicting submissions are those between a retrenchment 
due to a down turn in business and a dismissal on the 
grounds of performance. 

As to the second letter provided to the applicant by the 
Sales Manager, this is expressed in somewhat different 
terms to that purported to have been supplied for the 
purpose of an application for social security benefits. 
The Sales Manager acknowledges that this letter of 
reference is meant to assist the applicant in obtaining 
other employment. 

It is clear that the reference is not intended to infer 
anything derogatory about the applicant. However, the 
expression of regret on behalf of the Company that Mr 
Van Boxtel "had to leave due to unforseen circum- 
stances" raises serious doubts as to the credibility of the 
respondent's assertion that the applicant was at the time 
of the termination of his services informed that this 
action was taken because of a lack of sales performance 
and a customer relations problem. The respondent has 
armed the applicant with letters of certification and 
reference which either express or infer that he has been 
retrenched or has left their employment in circumstances 
which do not relate to his performance. The respondent 
enables the applicant to tell the world and more 
particularly the Department of Social Security (if the 
Sales Manager's explanation is accepted) and prospective 
employers respectively that Mr Van Boxtel should be 
given an entitlement to social security benefits on the 
grounds of retrenchment and consideration for employ- 
ment on the basis of the applicant's service with the 
respondent. Yet when the matter comes before the 
Commission it is argued that the documentation should 
be discounted or ignored in assessing the applicants claim 
against unfair dismissal. 

The respondent refutes the applicant's claim that he 
was informed that he was being retrenched because of a 
down turn in business despite the documentary evidence. 
The applicant does not submit that the respondent 
should be estopped from arguing that the reasons for 
dismissal are lack of sales performance and a customer 
relations problem but seeks to discharge the onus of 
proving the unfairness of the dismissal through the 
veracity of his evidence and the incredibility of the 
respondent. 

The Commission was assisted in this hearing by the 
high standard of advocacy on behalf of the parties. No 
stone was left unturned in pursuing evidence and in the 
examination and cross-examination of witnesses. The 
advocates discharged their duty with vigour and 
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integrity. The presentation of cases afforded the 
Commission the opportunity to closely assess the 
witnesses. 

Through his advocate Mr Van Boxtel presents a cogent 
case. He appears to have discharged his duties of Area 
Manager diligently in a field that reacts quickly to shifts 
in business confidence. It is acknowledged that 
difficulties were experienced in securing sales of 
excavators and that this and his sales performance 
generally was the subject of discussion with his superior, 
the Sales Manager. However it is emphatically denied 
that any warnings were given as to his performance or 
complaints relayed to him on his relationship with 
customers. Whilst it is accepted that no one in a sales 
field has a permanent position in as much as continuing 
performance is necessary to retain an appointment, Mr 
Van Boxtel contends that his contribution to corporate 
profits was not significantly different from that of the 
other Area Manager in the Construction Equipment 
Division who continues in the respondent's employ. The 
variation in contribution to corporate profits in Mr Van 
Boxtel's view must be considered having regard to his 
length of service and the lead time necessary to develop 
sales in expensive earthmoving equipment. 

To have been retrenched on the pretext of a down turn 
in business only to find then that another person has been 
appointed in his stead and then to be confronted with the 
statement that his services were dispersed with because of 
indifferent performance has heightened Mr Van Boxtel's 
indignation. 

But a sense of indignation is insufficient to sustain a 
claim alleging unfair dismissal. Statements and 
recriminations subsequent to the termination of the 
contract of service cannot make that which was fair 
unfair. 

The burden of proof that Mr Van Boxtel carries is to 
show that the respondent's right to terminate his service 
was discharged in a manner which amounts to him not 
being given a "fair go". Indeed the General Manager of 
Malcolm Moore Pty Ltd acknowledges that if Mr Van 
Boxtel was not given warnings and that if his 
performance had not been the subject of monitoring and 
discussion then the dismissal would be unfair. 

The General Manager expressed his misgivings about 
Mr Van Boxtel's performance to the Sales Manager soon 
after the appointment was made. His concern was 
registered with the Sales Manager at least on a monthly 
basis. However, for the General Manager's part it is the 
Sales Manager's responsibility to control and direct the 
Sales Staff. Indeed this responsibility extends to hiring 
and firing. The Sales Manager has a vested interest in the 
performance of Area Managers, as his remuneration 
package is in part based on commissions generated 
through the Area Managers' sales. 

From the General Manager's evidence to the Commis- 
sion there is no doubt that pressure was applied to the 
Sales Manager to dispense with Mr Van Boxtel's services. 
Specific instructions were issued to the Sales Manager to 
warn Mr Van Boxtel some six weeks before the dismissal. 
The circumstances that gave rise to this action being 
initiated by the General Manager involved customer 
complaints. The Sales Manager claims to have followed 
this instruction. However, from the Sales Manager's 
evidence the discussion with Mr Van Boxtel at that time 
centred on the applicants record in sales of excavators, 
and the fact that pressure was being applied to the Sales 
Manager to improve performance. It is in the course of 
this discussion that the Sales Manager claims to have 
warned the applicant that unless his performance 
improved, he would be replaced. The Sales Manager's 
evidence does not disclose that the matter of customer 
complaints was raised with the applicant although that 
was the reason for the General Manager's direction to 
him to warn Mr Van Boxtel. The applicant has no 
recollection of the conversation. Other discussions 
between the applicant and the Sales Manager on 
performance were either initiated by Mr Van Boxtel or 

are acknowledged to have been no more than words of 
encouragement. 

Although detailed evidence was presented to the 
Commission on sales figures and the respondents 
concern about Mr Van Boxtel's performance with 
respect to the sale of excavators, there is little to suggest 
that this was translated into action in the form of 
warnings. 

If as the respondent asserts a warning was issued to the 
applicant six weeks prior to his termination, the terms of 
that warning could reasonably be assumed to have been 
referred to in the discussion when the dismissal was 
effected on 25 October. That was not the case. Instead 
the Sales Manager informs the Commission that the 
applicant was informed "that his performance was not 
satisfactory". This claim is made despite the existence of 
documents certifying retrenchment due to a "down turn 
in business' and the occurrence of "unforseen circum- 
stances". 

The thrust of the respondent's rebuttal to the 
applicants claim of unfair dismissal is to show continuing 
poor sales achievements and problems with customer 
relations; that concern about these aspects of per- 
formance were formalised in warnings to the applicant 
and that his services were terminated in the absence of 
improvement. However, the evidence discloses a lack of 
consistency between the discussions that took place 
between the General Manager and the Sales Manager and 
the communications which the respondent claims to have 
initiated with the applicant. 

Furthermore the circumstances of the appointment of 
the salesperson to replace Mr Van Boxtel weighs in 
favour of the credibility of the applicant. From the 
evidence, the decision to recruit the person to the 
position within the Construction Equipment Division 
from the company was made before the decision to 
dispense with Mr Van Boxtel's services had been 
reached. I cannot accept that the process of interview 
and appointment was coincidental but unconnected with 
the termination of Mr Van Boxtel's services. 

It is appreciated that in the competitive sales 
environment in which the respondent operates 
considerable pressure exists to increase market pene- 
tration and to secure a franchise. A deterioration in the 
Company's performance must be met with an 
appropriate sales strategy including a review of 
individuals' performances. However, such circum- 
stances do not justify the exercise of action which is 
expedient and which is contrary to an employer's 
obligations to act fairly in the relationship with its 
employees. 

Whilst it is recognised that the respondent's policy has 
been to maintain stability in its salesforce and encourage 
its operatives in the field rather than to indulge in a quick 
turnover in Staff and a high powered motivational 
approach to sales, the Company cannot claim leniency in 
its dealings with Mr Van Boxtel when trying to justify the 
action taken in terminating his services on 25 October 
1985. If, as it contends, there was concern about the 
applicant's sales performance from the time he took up 
the appointment, administrative procedures should have 
been implemented to ensure formal counselling and 
warning. I find that this was not done. 

In summary, having regard to all the circumstances I 
am satisfied that on the balance of probabilities there has 
been an unfair exercise of the respondent's contractual 
right to terminate the applicant's services. 

The remedy of reinstatement sought by the applicant 
was addressed by the parties at the hearing. I can readily 
appreciate the desires of a man 59 years of age to regain 
the position which he had envisaged would take him 
through to retirement. However, after hearing from the 
witnesses I am convinced that a good working relation- 
ship cannot be re-established between the respondent's 
senior management personnel and the applicant. This 
breakdown extends beyond mere embarrassment arising 
from matters raised in the course of the hearing. 
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In view of what I perceive to be a genuine breakdown 
in the relationship, I refrain from ordering 
reinstatement. 

Determination of compensation where reinstatement 
cannot be effected is the exercise of discretionary 
judgment "according to equity, good conscience and the 
substantial merits of the case". The particular circum- 
stances of this case which warrant consideration in 
assessing the loss suffered by the applicant as a result of 
his dismissal include his age, the status of the position 
held (i.e. the remuneration package of retainer, 
commission and car), the nature of employment in sales 
and the prospects of employment. I am satisfied that the 
applicant has made genuine attempts to mitigate the loss 
through seeking positions in the field in which he has 25 
years experience. However it must be appreciated that a 
career in sales is subject to the vagaries of business and 
public confidence so that tenure is directly related to 
performance. I am also cognizant of the length of service 
Mr Van Boxtel had with the respondent; the period 
during which he has been unsuccessful in gaining 
employment since his dismissal and that he has been a 
recipient of social security benefits. 

In discharging the task of fixing the sum of money 
which is adequate as compensation I am mindful of the 
respondent's submission that this should not be con- 
sidered as "a penalty in respect of the company". I have 
determined that an amount of $17 (WO is appropriate. 
This, I believe satisfies the test of adequacy and is no 
more than is equitable in the circumstance. 

The application of Peter Van Boxtel is upheld. 
Minutes of an order in the terms of this Decision will 
issue accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1000 of 1985. 

Between Petrus Van Boxtel, Applicant and Malcolm 
Moore Pty Ltd, Respondent. 

Order. 
HAVING heard Mr G. Young on behalf of the applicant 
and Mr B. Edwards (of Counsel) on behalf of the 
respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent herein, pay to Petrus Van 
Boxtel the sum of $ 17 (XX) within 21 days of the date 

Dated at Perth this 18th day of August 1986. 

(Sgd.) W.S. COLEMAN, 
[U.S.] Commissioner. 

SECTION 32 — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 1104 of 1985 and 71 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
32 of the said Act between Mt Newman Mining 
Company Pty Limited, Applicant and the 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Others, 
Respondents. 

Order. 
WHEREAS a conference and hearing was held in Perth 
on the 6th day of June 1986, pursuant to section 32 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the parties at the said conference 
and was confirmed at the said hearing; now therefore, I, 
pursuant to the powers conferred under the said Act, do 
hereby order:— 

That, the following schedule shall operate from 
the 6th day of June 1986. 

Dated at Perth this 6th day of June 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Part 1. 

This Order shall be known as the Industrial Relations 
(Mt Newman Mining Co Pty Limited) Order and 
replaces the agreement known as the Industrial Relations 
(Mt Newman Mining Co Pty Limited) Agreement No. 
AG1 of 1985. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Term and Application. 
4. Definitions. 
5. Objectives. 
6. Procedures in Relation to Reprimand, Suspen- 

sion and Dismissal. 
7. Termination for Reasons Other Than 

Misconduct. 
8. Grievance Procedure. 
9. Meetings. 
10. Safety Code. 
11. Stand Downs. 
12. Utilisation of Contractors. 
13. Liberty to Apply. 

3.—Term and Application. 
(1) This Order shall operate on and from the 6th day 

of June 1986 and shall remain in force for a period of six 
months. 

(2) This Order applies to the employer, the unions 
(both as defined herein) and their members in respect of 
the employer's operations. 

4.—Definitions. 
"AWU Nelson Point" means employees who are 

members of the Australian Workers' Union but only in 
respect of the employer's Port Operations and Railroad 
Operations not including the Newman Gang or the 
Railroad Workshops at Newman. 

"Committee of Review" means a committee 
established in respect of any termination or intended 
termination of employment or intended dismissal, 
suspension or reprimand and shall consist of — 

(1) two representatives of the employer, one of whom 
shall be the Superintendent Personnel; and 

(2) (a) Except where the convenor and/or shop 
steward is terminated or intended to be terminated, 
dismissed, suspended or reprimanded in which case other 
persons nominated by the convenor shall attend in their 
place, the employee's convenor and the employee's shop 
steward or if no shop steward is appointed, on the 
request of the Convenor and the employee concerned, 
the President or Secretary of the MUA Branch shall 
represent that employee on the Committee of Review. 

(b) In respect of the AWU Nelson Point, two repre- 
sentatives from the Section Committee, one of whom 
shall be the President, except where the President is 
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terminated or intended to be terminated, dismissed, 
suspended or reprimanded in which case another person 
nominated by the President shall attend in his place. 

"Convenor" means an employee 
(1) who has been appointed in accordance with the 

custom or rules of the union; 
(2) who has been accredited by the union; and 
(3) whose accreditation has been notified to the 

employer by the union in writing, 
and in the absence of the Convenor, means his accredited 
deputy. 

"Deputy Convenor" means an employee 
(1) who has been appointed in accordance with the 

custom or rules of the Union; 
(2) who has been accredited by the union; and 
(3) whose accreditation has been notified to the 

employer by the union in writing. 
"Employer" means Mt Newman Mining Co Pty 

Limited. 
"Final Determination" in relation to a matter pro- 

gressed under this Order means resolution of that matter 
after all procedures contained herein (including, if 
appropriate, conciliation and/or arbitration 
proceedings) are concluded. 

"Normal Postered Hours" means such hours 
(including overtime hours) as are normally rostered for 
the employee on the day in question. 

"Officer" when used in relation to the employer 
means an officer of Mt Newman Mining Co Pty Limited. 

"Official" when used in relation to the union means a 
full-time official of the union or any other person who 
may be accredited from time to time. 

"President" means the President of the Branch 
Management Committee of the Mining Unions' 
Association of Employees of Western Australia (Iron 
Ore Industry), and in respect of the AWU Nelson Point 
means President of the Section Committee who is 
simultaneously Convenor. 

"Secretary" means the Secretary of the Branch 
Management Committee of the Mining Unions' Associa- 
tion of Employees of Western Australia (Iron Ore 
Industry), and in respect of the AWU Nelson Point 
means Secretary of the Section Committee. 

"Section Committee" when referred to in this Order 
shall mean the committee of Shop Stewards representing 
AWU members employed by the employer in its Port 
Operations and Railroad Operations not including the 
Newman Gang or Railroad Workshops at Newman. 

"Shop Steward" means an employee — 
(1) who has been appointed in accordance with the 

custom or rules of the union to represent his fellow 
employees in that section of the employer's operation in 
which he is employed (except as otherwise provided in 
this award); 

(2) who has been accredited by the union; and 
(3) whose accreditation has been notified to the 

employer by the union in writing. 
"Status Quo" means all established or agreed 

practices, procedures and manning levels including those 
that have been negotiated at the employer/union level. 

"Superintendent Personnel" shall, where the Super- 
intendent Personnel is absent or unavailable, be taken to 
mean his nominee. 

"Supervisor" means Foreman or Supervisor. 
"Union" means an Industrial Union of Workers 

which is registered under the Industrial Relations Act 
1979 and is a party to this Order. 

"Vice President" means the Vice President of the 
Branch Management Committee of the Mining Unions' 
Association of Employees of Western Australia (Iron 
Ore Industry), and in respect of the AWU Nelson Point 
means Vice President of the Section Committee who is 
simultaneously Deputy Convenor. 

5.—Objectives. 
In a highly competitive world market, Mt Newman 

Mining Company's continued viability will depend on 
the quality of the product, its availability and guaranteed 
supply to the customers. 

The Unions and Mt Newman Mining Company see the 
elimination of costly industrial disputes as a highly 
desirable objective. To that end, the principles, aims and 
procedures contained in this Industrial Relations Order 
can be a useful tool to achieve our mutually agreed 
objectives. 

Accordingly, the parties agree that in order that those 
objectives be achieved the provisions set out in this Order 
require compliance and they shall use their best 
endeavours to ensure that this occurs. They further agree 
that, consistent with the provisions, every effort will be 
made by all parties to ensure no disruption to the normal 
work of employees except as provided by this Order. 

In the event that action contrary to the procedures is 
taken by union members or employer representatives, 
immediate steps will be taken by the union or unions 
concerned or the employer, as the case may be, in an 
endeavour to ensure that such action ceases. 

The objective of this Order is to achieve more under- 
standing and co-operation in the industrial relations 
between the parties by — 

(a) providing a mutually satisfactory set of pro- 
cedures to regulate the relationship between the 
parties; 

(b) amicable discussion about matters of concern 
to all parties with a view to reaching agreement; 

(c) an exchange of information through consulta- 
tion to allow employees an input through their 
union in matters that affect them in the 
workplace; 

(d) establishing and reviewing on an on-going 
basis, procedures for preventing and settling 
industrial disputes, including threatened, 
impending and probable industrial disputes, by 
the maximum of expedition thereby avoiding 
unnecessary loss of wages and production; 

(e) ensuring that the provisions of this Order are 
fully understood by the parties. The necessary 
facilities for an on-going education programme 
for employees and employer representatives are 
to be arranged and agreed after discussion 
between the parties on an "as required" basis. 

6.—Procedures in Relation to Reprimand, Suspension 
and Dismissal. 

(1) Subject to the provisions of this Order, the 
employer has the right to reprimand any employee or for 
any form of misconduct to dismiss any employee or 
suspend any employee from duty for not more than one 
week and withhold wages for the period that any 
employee is so suspended. 

(2) No employee shall be dismissed or suspended for 
misconduct or reprimanded except in accordance with 
the provisions of this clause. 

(3) (a) Where the employer becomes aware of an 
alleged incident which in its opinion may constitute 
misconduct by an employee justifying dismissal, 
suspension or reprimand, or where the employer believes 
that a reprimand may otherwise be warranted, the 
employee's supervision shall as soon as practicable 
advise the employee and his Shop Steward (who may be a 
Shop Steward from another section as nominated by the 
employee concerned if the employee's Shop Steward is 
not readily available) of the alleged incident or 
circumstances. 

(b) After advice pursuant to (a) above is given, the 
supervision and another officer if considered appro- 
priate by the employer shall as soon as possible, but no 
later than during the next day or shift when the employee 
is at work, commence to enquire into the alleged incident 
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or circumstances. The employer shall where reasonably 
possible notify the Convenor of the intended enquiry 
prior to the enquiry commencing. 

Notation in Respect of FEDFU Rail Crews: Where the 
alleged incident or circumstances involve rail crew 
members the employer shall have regard for the con- 
tinued safe operation of trains and shall be entitled to 
proceed directly in accordance with the provisions of 
paragraph (d) of this subclause in which case the pre- 
ceding provisions of this paragraph and of paragraph (c) 
of this subclause shall not apply. 

(c) Any enquiry into the alleged incident or circum- 
stances shall be conducted pursuant to (b) of this sub- 
clause and shall be conducted in the presence of the 
employee concerned and his Shop Steward (unless the 
employee in the presence of the Shop Steward requests 
otherwise). In unusual circumstances where either the 
employee or the Shop Steward or both decline to be 
present, the Convenor shall be notified and the enquiry 
may proceed notwithstanding their absence. 

(d) When the employer has concluded the enquiry, 
supervision shall advise the Convenor, the employee and 
his Shop Steward in writing that — 

(i) no further action insofar as the employee is 
concerned will be taken in respect of the alleged 
incident or circumstances; or 

(ii) the employee is stood aside from duty without 
loss of pay for normal rostered hours pending 
investigation pursuant to subclause (4); or 

(iii) an investigation pursuant to subclause (4) in 
relation to a possible reprimand is to be con- 
ducted, in which case stand aside shall not be 
necessary. 

(4) Where, in the course of the procedures set out in 
subclause (3), an employee is advised that he is stood 
aside from duty or that an investigation is to be 
conducted — 

(a) the written advice shall state the incident or 
circumstances to be investigated; 

(b) the employer shall provide transport as 
necessary to the employee; 

(c) the employer shall provide to the Convenor 
prior to the investigation a copy of the written 
advice in (a) above together with information 
obtained from the initial enquiry; and 

(d) the employer shall proceed to investigate the 
incident or circumstances. 

(5) In respect of an investigation pursuant to subclause 
(4), the investigation shall be conducted by the employer 
in the presence of the employee. The investigation shall 
be held during the employee's normal rostered hours or 
at a time otherwise agreed by the employee. The 
Convenor and the employee's Shop Steward shall also be 
present unless the employee requests otherwise in the 
presence of the Shop Steward or Convenor. The 
employer shall provide transport where requested to 
those required to be in attendance. Where during the 
course of an investigation in relation to a possible 
reprimand the employer believes that misconduct 
justifying dismissal or suspension may have been 
committed by the employee, the employee shall be stood 
aside from duty without loss of pay for normal rostered 
hours and the investigation shall proceed in accordance 
with the provisions of this clause which apply after the 
notice pursuant to subclause (3) (d) (ii) has been given. 

(6) When concluding the investigation, the employer 
shall give notice in writing of his decision. The employer 
shall as soon as reasonably possible provide to the 
employee, the Shop Steward and the Convenor copies of 
the minutes of the investigation and copies of any other 
documents related to the incident which were received 
before or during the investigation along with any other 
relevant information. 

(7) The decision referred to in subclause (6) shall be a 
decision to dismiss, suspend, reprimand or exonerate the 
employee concerned. 

(8) On receipt of notice of intended dismissal the 
employee shall continue to be stood aside without loss of 
pay for normal rostered hours until final determination 
in accordance with the provisions of this clause. 

(9) On receipt of notice of intended suspension or 
reprimand the employee shall return to duty pending 
final determination in accordance with the provisions of 
this clause. If suspension is agreed to, the suspension 
shall be taken at a mutually agreed time, but in any event 
shall commence within seven days of the date of the 
acceptance of the decision unless otherwise agreed 
between the parties. 

(10) The Convenor or employee concerned may call 
for a Committee of Review. Notification calling for a 
Committee of Review shall be given as soon as possible 
but unless otherwise agreed not later than 48 hours 
(weekends and public holidays excepted) from the time 
the Convenor receives the notice and minutes referred to 
in subclause (6). The Superintendent Personnel shall 
acknowledge receipt of the notification and arrange for 
the Committee of Review which shall meet to determine 
whether the intended penalty is harsh, unreasonable or 
unjust. 

(11) (a) Where the Committee of Review reaches a 
unanimous decision, such decision shall be binding on 
the employer, the employee and the union. 

(b) Where the Committee of Review disagrees, the 
matter shall be referred by the employer to the Western 
Australian Industrial Relations Commission for hearing 
and determination and the union shaU be advised 
accordingly. 

(12) Following completion of the Committee of 
Review the employer shall provide to the employee and 
the Convenor copies of the minutes of the Committee of 
Review and in the event that the matter is to be referred 
to the Western Australian Industrial Relations 
Commission, such copies shall be provided prior to 
commencement of the hearing but in any event unless 
otherwise agreed no later than 48 hours (weekends and 
public holidays excepted) after completion of the 
Committee of Review. 

(13) If a Committee of Review is not requested within 
the time specified in subclause (10) the matter shall be 
deemed to have been finally determined in accordance 
with this Order and in the case of intended dismissal, the 
dismissal shall be effective from the time the employee 
received the notice referred to in subclause (6). 

7.—Termination for Reasons Other Than Misconduct. 
(1) Where the employer intends for reasons other than 

misconduct to give notification of termination of 
employment to an employee it shall, prior to giving such 
notification, discuss the matter with the Shop Steward 
and Convenor. After having given such notification, the 

i employer shall advise the Convenor in writing of the 
reason for the termination or the intended termination. 

(2) The employee or the Convenor may call for a 
Committee of Review. Notification calling for a 
Committee of Review shall be given as soon as possible 
but not later than one week after the notification of 
termination is given. The Superintendent Personnel shall 
acknowledge receipt of the notification calling for a 
Committee of Review and arrange for the Committee of 
Review. 

(3) Where the employee or the Convenor requests a 
Committee of Review — 

(a) in the case where notice of termination has been 
.given, the notice of termination shall, where 
necessary, be extended until the matter has 
been determined in accordance with this clause. 

(b) in the case where the employment has been 
terminated by payment in lieu of notice, the 
payment in lieu of notice shall, where 
necessary, extend until the matter has been 
determined in accordance with this clause. 
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(4) The Committee of Review shall determine the 
matter by deciding — 

(a) whether the reason given for the termination is 
the true reasons; and if so 

(b) whether that reason is sufficient to justify the 
termination. 

(5) Where the Committee of Review reaches a 
unanimous decision such decision shall be binding on the 
employer, the employee and the union. 

(6) Where the Committee of Review disagrees the 
matter shall be referred by the employer to the Western 
Australian Industrial Relations Commission for hearing 
and determination and the union shall be advised 
accordingly. 

(7) Following completion of a Committee of Review 
the employer shall provide to the employee and the 
Convenor copies of the minutes of the Committee of 
Review and in the event that the matter is to be referred 
to the Western Australian Industrial Relations 
Commission such copies shall be provided prior to 
commencement of the hearing but in any event, unless 
otherwise agreed, no later than 48 hours (weekends and 
public holidays excepted) after completion of the 
Committee of Review. 

(8) No employee shall be terminated for reasons other 
than misconduct except in accordance with the 
provisions of this clause. 

8.—Grievance Procedure. 
(1) General 

(a) An employee may discuss any grievance with 
his Foreman or Supervisor, but this paragraph 
does not prevent a Convenor or Shop Steward 
from making a direct approach to the Foreman 
or Supervisor in respect of any grievance 
affecting any employees represented by the 
Convenor or Shop Steward. 

(b) Where at any time during discussions a 
grievance is resolved or the Convenor or Shop 
Steward, employee or employees do not wish to 
progress the matter further the employer shall 
provide written confirmation of the nature of 
the grievance and the outcome to the employee, 
the Shop Steward and the Convenor within 48 
hours (weekends and public holidays excepted) 
unless otherwise agreed. 

(c) (i) Except where matters of safety are 
involved in which case the safety code 
may be invoked, the status quo that 
existed prior to the grievance being 
raised shall continue until the matter is 
resolved. 
Where there is disagreement as to which 
work constitutes status quo, the parties 
shall immediately discuss ways in which 
the work may proceed without prejudice 
to the position of the parties in subse- 
quent discussions or proceedings. 
In the event that either party wishes to 
withdraw from agreed/established 
practices, procedures or manning levels, 
either party can give 30 days' notice in 
writing to withdraw provided that in the 
event of agreement being reached as to 
the change to be effected, the period of 
notice may be varied by mutual agree- 
ment; provided further that no change 
will be implemented if an application 
has been filed in the Western Australian 
Industrial Relations Commission in 
relation to the matter until final 
determination. 

(2) Non-Urgent Grievances 
(a) Where during the discussion referred to in 

subclause (1) the presence of other employer 
representatives and/or union members is 

requested, the discussions shall adjourn until 
those representatives and/or members are 
available. The discussions shall recommence as 
soon as practicable, but unless otherwise 
agreed, no later than during the next available 
day or shift for the employee or employees who 
raised the grievance. 

(b) Where the matter remains unresolved and the 
Shop Steward, employee or employees wish to 
progress the matter further, they shall submit a 
written grievance to the employer who shall 
provide a copy to the Convenor; provided that 
in the case of the AWU Nelson Point no written 
grievance shall be submitted unless and until 
the Department Head and the Convenor have 
participated in the discussion pursuant to 
subclause (1). 

(c) Supervision shall ensure that the Department 
Head and Convenor are aware of the grievance. 

(d) An answer to the grievance shall be provided to 
the employee, Shop Steward and Convenor 
within 48 hours (weekends and public holidays 
excepted) of receipt of the written grievance. 

(e) Where the Convenor is not satisfied with the 
employer's decision he shall — 

(i) refer the matter to the union's next 
regular meeting; or 

(ii) refer the matter to the MUA Branch to 
be placed on the agenda of the next 
regular employer/MUA Branch indust- 
rial relations meeting; and 

(iii) inform the Superintendent Personnel of 
his decision; 

but, in respect of the AWU Nelson Point, the 
matter shall be placed on the agenda for the 
next regular employer/union industrial 
relations meeting and the procedures set out in 
subclause (7) (a) of Clause 9 shall be followed in 
respect of the matter where it is not resolved at 
that meeting. 

(3) Urgent Grievances 
(a) Where supervision have been advised that a 

grievance is urgent they shall arrange for dis- 
cussions to commence within one hour unless 
otherwise agreed and notify the arrangements 
where possible to those employer and union 
representatives requested to be in attendance. 

(b) The parties shall endeavour by all means 
reasonable to resolve the grievance by 
discussion. The discussion shall proceed 
without interruption except for adjournments 
agreed to by both parties until the matter is 
resolved or until the employer, the union, or 
both arrive at the conclusion that further 
discussion is unlikely to be fruitful. Prior to 
such a conclusion being reached, the Super- 
intendent Personnel, the Department Head and 
the Convenor shall have been involved in the 
discussion. 

(c) Where the matter remains unresolved the 
Convenor shall advise the Superintendent 
Personnel that he intends to refer the matter 
to — 

(i) the union; 
(ii) the next regular employer/union 

industrial relations meeting; or 
(iii) both the union and the next regular 

employer/union industrial relations 
meeting. 

(d) Nothing in these procedures prevents an 
application being made to the Western 
Australian Industrial Relations Commission 
where, during the course of discussions, either 
the employer or the union or both arrive at the 
conclusion that further discussion is unlikely to 
be fruitful. 

(ii) 

(iii) 
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(e) The unions undertake to make all reasonable 
attempts to ensure that normal work proceeds 
until the matter is finalised. 

9.—Meetings. 
(1) Where it is anticipated that a meeting of part or all 

of the membership of a union is to occur, the Convenor 
shall notify the employer of the time of and reason for 
such meeting. No such meeting shall be called prior to 
discussions with the employer involving an official of the 
union (where practicable) if the reason for the meeting is 
due, in whole or in part, to a matter that is in dispute 
between the parties. 

(2) Stopwork Meetings 
(a) Upon request from the union and with the 

agreement of the employer the union may hold 
a paid stopwork meeting of members subject to 
the following conditions — 

(i) The employer shall be given not less 
than 48 hours' notice (weekends and 
public holidays excepted) of the require- 
ment for such a meeting subject to an 
official of a union endorsing the 
meeting within that period. 

(ii) Sufficient employees may be required by 
the employer to remain on duty to 
maintain continuity of production 
requirements. In this regard the 
employer and the Convenor shall 
discuss such requirements prior to the 
meeting. 

(iii) Detailed arrangements shall be made 
between the employer and the 
Convenor. 

(iv) The time taken for the meeting shall be 
kept to a minimum and generally shall 
not exceed two hours. Where it is 
anticipated prior to the meeting that the 
meeting will extend beyond two hours, 
arrangements for payment of those 
members attending the meeting shall be 
discussed between the employer and an 
official of the union. 

(v) Except where it is otherwise agreed, 
payment in respect of the meeting shall 
be made to a maximum of two hours 
only. 

(vi) Attendance at the meeting by those 
members who would otherwise have 
been working during the time of the 
meeting shall be without loss of pay for 
normal rostered hours and payment 
shall be limited to such working time 
falling within the meeting time. 

(vii) An official of the union shall attend the 
meeting where practicable. 

(viii)The agenda shall be restricted to dis- 
cussion of matters relating to the 
employment of members of the union 
employed by the employer. 

(b) The employer may, in any particular 
circumstances, waive any of the conditions set 
out in (i) to (viii) in (a) above. 

(c) Where a paid meeting under the terms of this 
subclause is to be held, the employer shall, 
where it is practicable to do so, provide 
transport between the workplace and meeting 
venue. 

(3) Shop Steward Meetings 
(a) The Shop Stewards of each union may if the 

union desires, meet to discuss matters relating 
to the employment of members of the union 
employed by the employer but subject to para- 
graph (g) shall not meet more than once in each 
fortnight. 

(b) Attendance at the Shop Steward's meetings 
shall be without loss of pay for normal rostered 
hours up to a maximum of two hours, provided 
that where an employee is rostered off duty at 
the time of the meeting which he attends he 
shall be paid ordinary time rates for the time of 
his attendance at the meeting or, at his option, 
be allowed equivalent time off his next con- 
venient shift with payment at the appropriate 
rate. Time off allowable under this paragraph 
may be accumulated and taken as a full day or 
shift, but in any event time off may only be 
taken if the employee notifies his supervision of 
the requirement to take time off and such 
notification is given prior to the taking of the 
time off. 

(c) Transport to and from the meeting is able to be 
provided for some members. No special 
transport arrangements shall be made. 

(d) In respect of the AWU Nelson Point, a repre- 
sentative of track employees may attend a 
maximum of four Section Committee meetings 
per annum. Arrangements for his release from 
duty, travel and payment shall be made 
between the employer and the Convenor, 
subject always to adequate notice of the 
requirement for his release being given by the 
union. 

(e) Following the meeting of the Shop Stewards, 
the Convenor shall meet with the Superinten- 
dent Personnel to discuss agenda items. Any 
items upon which agreement cannot be reached 
shall be progressed in accordance with Clause 
8. 

(f) Following the meeting of the AWU Nelson 
Point Section Committee, the Convenor shall 
meet with the Superintendent Personnel to 
discuss agenda items for the regular employer/ 
union industrial relations meeting. Where 
either party requests that a particular matter be 
dealt with prior to the next regular meeting, a 
special employer/union industrial relations 
meeting shall be scheduled to occur no later 
than one week after it is requested. 

(g) In special circumstances the Shop Stewards 
may hold a special meeting which may be in lieu 
of or in addition to the regular meeting. Where 
such special meeting is in addition to the regular 
meeting, no payment shall be made unless 
agreed in advance by the employer. 

(4) MUA Branch Committee Meetings 
(a) The MUA Branch Committee may, if the 

unions desire, meet to discuss matters relating 
to the employment of members of the unions 
employed by the employer but subject to para- 
graph (e) shall not meet more frequently then 
once in each fortnight. 

(b) Attendance at the MUA Branch Committee 
meeting shall be without loss of pay for normal 
rostered hours up to a maximum of two hours; 
provided that where any employee is rostered 
off duty at the time of the meeting which he 
attends he shall be paid ordinary time rates for 
the time of his attendance of the meeting or, at 
his option, be allowed equivalent time off his 
next convenient shift with payment at the 
appropriate rate. Time off allowable under this 
paragraph may be accumulated and taken as a 
full day or shift, but in any event time off may 
only be taken if the employee notifies his 
supervision of the requirement to take time off 
and such notification is given prior to the 
taking of the time off. 

(c) Transport to and from the meeting is able to be 
provided for some members. No special 
transport arrangements shall be made. 
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(d) Following the meeting of the MUA Branch 
Committee, the President and/or Secretary 
shall meet with the Superintendent Personnel 
to discuss agenda items for the regular 
employer/MUA Branch industrial relations 
meeting. Where either party requests that a 
particular matter be dealt with prior to the next 
regular meeting, a special meeting shall be 
scheduled to occur no later than one week after 
it is requested. 

(e) In special circumstances the MUA Branch 
Committee may hold a special meeting in 
addition to the regular Committee meeting. 
Where such special meeting is in addition to the 
regular meeting, no payment shall be made 
unless agreed in advance by the employer. 

(f) The MUA Branch Management Committee 
may meet immediately prior to the regular 
employer/MUA Branch industrial relations 
meeting. Attendance shall be without loss of 
pay for normal rostered hours up to a 
maximum of one hour, provided that where 
any employee is rostered off duty at the time of 
the meeting which he attends he shall be paid 
ordinary time rates for the time of his 
attendance at the meeting or, at his option, be 
allowed equivalent time off his next convenient 
shift with payment at the appropriate rate. 
Time off allowable under this paragraph may 
be accumulated and taken as a full day or shift, 
but in any event time off may only be taken if 
the employee notifies his supervision of the 
requirement to take time off and such notifica- 
tion is given prior to the taking of the time off. 

(5) Employer/AWU Nelson Point Section Committee 
Meetings 

(a) The employer shall, at intervals of not more 
than one month unless otherwise agreed, meet 
with officers of the Section Committee. The 
meeting shall be known as the regular 
employer/union industrial relations meeting. 

(b) Generally, the meeting shall be attended by the 
employer's Area Managers, Superintendents 
Personnel and Industrial Relations Officers 
and by the Convenor, Deputy Convenor and 
Secretary of the Section Committee. Such other 
persons as are necessary for the proper 
discussion of items on the agenda may attend 
when the particular items are discussed. 

(c) The meeting shall be held at a time mutually 
agreed between the employer and the Convenor 
and, unless otherwise agreed, shall be limited to 
discussion of items on the agenda. 

(d) The employer shall keep sufficiently detailed 
minutes of matters discussed and conclusions 
reached at the meeting, and forward copies to 
the Convenor prior to the next meeting. 

(6) Employer/MUA Branch Management Committee 
Meetings 

(a) The employer shall, at intervals of not more 
than one month unless otherwise agreed, meet 
with officers of the MUA Branch. The meeting 
shall be known as the regular employer/MUA 
Branch industrial relations meeting. 

(b) Generally, the meeting shall be attended by the 
employer's Area Managers, Superintendents 
Personnel and Industrial Relations Officers 
and by the Convenors, Deputy Convenors and 
MUA Branch Management Committee. Such 
other persons as are necessary for the proper 
discussion of items on the agenda may attend 
when the particular items are discussed. 

(c) The meeting shall be held at a time mutually 
agreed between the employer and the President 
of the MUA Branch and unless otherwise 
agreed, shall be limited to discussion of items 
on the agenda. 

(d) The employer shall keep sufficiently detailed 
minutes of matters discussed and conclusions 
reached at the meeting, and forward copies to 
the President of the MUA Branch as soon as 
practicable for ratification and then to 
Convenors. 

(7) (a) Matters not finally resolved at the regular 
employer/union industrial relations meetings or subse- 
quent meetings shal be the subject of discussion between 
the employer, an official of the union, the Convenor and 
such other persons deemed necessary with a view to 
reaching agreement, but nothing in subclause (2) of 
Clause 8 or in this subclause prevents an application 
being made to the Western Australian Industrial 
Relations Commission where at any stage either the 
employer or the union or both arrive at the conclusion 
that further discussion is unlikely to be fruitful. 

(b) Attendance at the regular or a special meeting shall 
be without loss of pay for normal rostered hours; 
provided that where any employee is rostered off duty at 
the time of the meeting which he attends he shall be paid 
ordinary time rates for the time of his attendance at the 
meeting or, at his option, be allowed equivalent time off 
his next convenient shift with payment at the appropriate 
rate. Time off allowable under this paragraph may be 
accumulated and taken as a full day or shift, but in any 
event time off may only be taken if the employee notifies 
his supervision of the requirement to take time off and 
such notification is given prior to the taking of the time 
off. 

(8) Employer/Union Industrial Relations Review 
Meetings 

(a) Employer and union representatives shall meet 
monthly to discuss and review the status of 
industrial relations between the parties and the 
effectiveness of the provisions of this Order. 

(b) Detailed arrangements for the employer/MUA 
Branch Management Committee Industrial 
Relations Review Meeting, including arrange- 
ments for the attendance of those persons 
considered necessary for proper discussion of 
matters raised, shall be made between the 
employer and the President of the MUA 
Branch. Generally, the Convenor, Deputy 
Convenor and the MUA Branch Management 
Committee shall attend the meeting together 
with Superintendents Personnel and it is under- 
stood between the parties that from time to 
time an official of the union and the employer's 
Manager Industrial Relations shall also attend, 
as may other persons considered necessary. 

(c) Detailed arrangements for the employer/AWU 
Nelson Point Industrial Relations Review 
Meetings shall be made between the employer, 
the Convenor and an official of the union. 
Generally, the Convenor, Deputy Convenor 
and Secretary of the Section Committee shall 
attend the meeting together with Superinten- 
dents Personnel. It is understood between the 
parties that from time to time an official of the 
union and the employer's Manager Industrial 
Relations shall also attend, as may other 
persons considered necessary. 

(d) Payment of those attending the employer/ 
union Industrial Relations Review Meeting 
shall be as prescribed in subclause (7) (b) of this 
clause. 

(9) Intersite Meetings 
(a) An official of a union may from time to time 

request release from duty of union representa- 
tives for the purpose of their attendance at joint 
meetings of Port, Rail and Mine representa- 
tives. An official shall attend where 
practicable. 

(b) The employer shall consider such requests on 
each occasion having regard to all the circum- 
stances but in any event release for at least two 
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such meetings shall be allowed by the employer 
during the specified term of this Order. 

(c) In respect of the two meetings referred to in (b) 
above, and otherwise where the employer 
agrees, attendance at the meetings shall be 
without loss of pay for normal rostered hours 
for the MUA Branch Management Committee 
for one whole day. Where a member of the 
Committee is rostered off work for the day of a 
meeting he shall, in respect of his attendance, 
be paid at ordinary time rates or be allowed 
equivalent time off his next convenient shift 
with payment at the appropriate rate, provided 
that payment or time off shall be for the 
duration of the meeting or eight hours 
whichever is the lesser. 

(d) In respect of the two meetings referred to in (b) 
above and such additional meetings agreed to 
by the employer, the employer shall arrange the 
necessary air travel between sites without cost 
to the unions. 

(10) (a) Where any Convenor, Shop Steward or MUA 
Branch Management Committee member is rostered off 
duty (not being on strike) and is requested by the 
employer to participate in discussions he shall in respect 
of his participation in such discussions: 

(i) where the discussions commence at the 
employee's normal ceasing time or continue 
beyond such normal ceasing time be paid at 
overtime rates for the time involved; or 

(ii) in all cases other than as provided in (i) be paid 
at ordinary time rates for the time involved; or 

(iii) at his option be allowed equivalent time off his 
next convenient shift with payment at the 
appropriate rate. 

(b) Where any Convenor, Shop Steward or MUA 
Branch Management Committee member is rostered off 
duty (not being on strike) and requests discussions with 
the employer he shall in respect of his participation in 
such discussions: 

(i) where the discussions commence at the 
employee's normal ceasing time or continue 
beyond such normal ceasing time, be paid at 
overtime rates for the time involved; or 

(ii) in all cases other than as provided in (i), be paid 
at ordinary time rates for the time involved; or 

(iii) at his option be allowed equivalent time off his 
next convenient shift with payment at the 
appropriate rate, 

provided that prior to the commencement of the dis- 
cussions he has sought and been given approval for such 
payment or time off by the Superintendent Personnel or 
Industrial Officer. 

(c) Time off allowable under this subclause may be 
accumulated and taken as a full day or shift but in any 
event time off may only be taken if the employee notifies 
his supervision of the requirement to take time off and 
such notification is given prior to the taking of the time 
off. 

(11) (a) A Shop Steward shall not leave his place of 
work to investigate or discuss any matter with any person 
unless on each occasion he first obtains permission to do 
so from his Foreman or Supervisor. Such permission 
shall not be withheld unreasonably. 

(b) When the Convenor wishes to leave his place of 
work to attend to union business on site he shall advise 
his supervision of his intention to do so, and if there is 
disagreement over his release he shall be permitted to 
leave and the matter shall be placed on the agenda for the 
next regular employer/union industrial relations 
meeting. 

10.—Safety Code. 
(1) Employees shall raise problems of a safety nature 

with their Foreman or Supervisor. The Shop Steward 
shall be present unless the employee requests otherwise. 

Where an employee encounters what he believes to be a 
safety hazard or is allocated work to perform in what he 
considers constitutes an unsafe situation he may invoke 
the safety code by advising his Foreman or Supervisor 
that he is so doing; the work process in question shall not 
be carried out until such time as the matter has been 
finally determined except under such conditions as are 
agreed between the parties. 

(2) Supervision shall immediately discuss the matter 
with the employee (and Shop Steward as appropriate) 
with a view to resolving the problem without delay. 

(3) Should the matter be unresolved after discussions 
pursuant to subclause (2), the supervision, employee 
and/or Shop Steward shall request the presence of a 
Safety Officer of the employer. 

(4) The Safety Officer shall discuss the matter with 
supervision, the employee and the Shop Steward. These 
persons shall investigate the circumstances and if 
necessary an inspection shall be carried out immediately. 
Where requested the Safety Officer may give his opinion 
on the issue. The provisions of Acts and Regulations 
pertaining to safety on site must be considered. 

(5) Should the matter be unresolved after discussions 
pursuant to subclause (4), it shall be referred to a Safety 
Panel for urgent attention. 

(6) A Safety Panel shall consist of the Department 
Head or his deputy. Safety Officer, Convenor and Shop 
Steward and shall meet as soon as practicable after the 
problem has been referred to it in order to fully 
investigate and document the matter. 

(7) Where a Safety Panel is unable to reach agreement 
on the matter considered by it, the matter shall be 
referred to the Area Manager, as the case requires, who 
shall take all steps as he deems fit to have the matter 
resolved to the mutual satisfaction of those involved. 

(8) Nothing in these procedures prevents the Safety 
Panel, the employer or the union conferring with or 
seeking the assistance of an independent third party at 
any stage to assist with the final determination of any 
safety matter raised. 

11.—Stand Downs. 
(1) Where a strike is likely to affect the employment of 

members of unions not on strike, the Convenor or the 
union concerned shall before the strike commences or as 
soon as possible thereafter request the MUA Branch 
Management Committee to call a meeting of that 
committee. 

(2) Where members of any union or unions are on 
strike or are likely to strike and such strike is likely to 
affect the employment of members of unions who are not 
on strike, the employer shall as soon as possible — 

(a) in the case of the AWU Nelson Point meet with 
an official of the union (if an official is 
available) and Section Committee members; 

(b) in all other cases, meet with the MUA Branch 
Management Committee and all Convenors 
who are not members of that Committee, 

and endeavour to reach agreement as to the extent to 
which employees may, in the light of the circumstances 
and the decision reached, be usefully employed during 
the strike. 

(3) Except to the extent to which it is agreed under 
subclause (1) that any employee may be usefully 
employed, the employer may stand down any employee 
without pay for any period during the strike. 

(4) The employer notes the express declaration by the 
unions that their members will not, under any circum- 
stances, work with staff personnel or any other labour 
performing the work of any such member. 

(5) When, because of a strike by members of unions 
party to this Order, or for any other reason, the employer 
deems it necessary to stand down employees further 
discussions will be arranged with the MUA Branch 
Management Committee. The employer shall subse- 
quently advise that employees will be stood down from 
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the commencement of normal day shift on the following 
day. Those employees at work on the shift immediately 
prior to the time of stand down shall be paid the shift 
change period that would normally have applied. 

(6) The employer shall advise of stand downs by — 
(a) Radio announcement, the content of which 

shall be discussed between the parties. 
(b) The issue by supervision of a general notice of 

stand down to employees who are at work prior 
to stand downs taking effect. 

(7) Employees shall be recalled to work by the 
employer after a stand down by way of radio broadcast, 
the content of which shall be discussed with the appro- 
priate site union representatives. 

(8) (a) An amnesty period of 48 hours from the time of 
recall (or two shifts for a shift worker) shall apply. 

(b) An employee who returns to work after the 48 
hour/two shift amnesty period and within five working 
days of the recall and who advises the employer that he 
genuinely did not know of the recall or could not resume 
because of transport problems shall be regarded as 
having provided a satisfactory reason for returning late 
and the period in question shall be recorded as being 
"special leave without pay". 

(c) An employee who returns to work after the 48 
hour/two shift amnesty period and within five working 
days of the recall and who gives a reason for being late 
which conveys an attitude that he has not made a genuine 
effort to resume work shall be regarded as not having 
provided satisfactory reason for being absent and shall 
be recorded as being "absent without leave". 

(9) In accordance with subclause (10) of Clause 5 of 
the Iron Ore Production and Processing (Mt Newman 
Mining Co Pty Limited) Award No. A29 of 1984, an 
employee who is absent from work for five ordinary 
working days after the recall shall be deemed to have 
abandoned his employment unless and until, in the 
circumstances of any particular case, the parties agree 
otherwise. The five ordinary working days includes the 
48 hour/two shift period. 

(10) From the time of the recall and resumption of 
work the usual Award provisions in regard to Annual 
Leave, Sick Leave, Compassionate Leave and Special 
Leave shall apply. 

(11) During the specified term of the Order no stand 
downs as provided in this clause shall be implemented 
without the prior approval of the Western Australian 
Industrial Relations Commission. 

12.—Utilisation of Contractors. 
(1) A "Contracts Liaison Officer" shall be nominated 

by the employer at both sites for the purpose of liaising 
with the appropriate union representatives on all matters 
concerning the engagement of contractors. 

(2) Prior to or at the time of the issuing of tender 
documents the contracts liaison officer shall notify the 
appropriate union representative^) of the employer's 
intentions including an outline of the work involved. If 
necessary the contracts liaison officer shall facilitate a 
meeting between employer and union representatives at 
which the scope of work and any potential demarcation 
problems shall be discussed in detail. 

(3) The contracts liaison officer shall ensure that 
relevant industrial relations and safety information is 
included in the tender document. Furthermore, he shall 
ensure that prior to commencing work, the contractor or 
his senior site representative meets with the appropriate 
Superintendent Personnel (Mine, Port or Railroad) or 
the Manager Industrial Relations in order to be informed 
of particular site industrial relations procedures and 
requirements. 

(4) As soon as practicable after the contract has been 
awarded and prior to work commencing the contracts 
liaison officer shall advise the appropriate union repre- 
sentative(s) of available contract details as follows: 

(i) name of contractor, 

(ii) standard hours to operate during the contract, 
(iii) estimated duration of the contract. 

(5) Prior to any work commencing on site, the 
contracts liaison officer shall ensure that each employee 
of the contractor undertakes a safety induction 
programme conducted by a Safety Officer of the 
employer to the same standard as provided for 
employees of the employer. Furthermore, the appro- 
priate officer of the employer and the Safety Officer shall 
ensure that the contractor and his employees at all times 
comply with all site safety requirements appropriate to 
the work being performed. 

(6) In the event of strike action being taken by 
employees of the employer in a work area in which 
employees of the contractor are engaged and where such 
strike action may affect the work of the contractor the 
contracts liaison officer or industrial officer shall, upon 
being advised of the strike, immediately notify the 
contractor. 

Notation: The employer expects that employees shall 
meet their obligations under their employment contracts 
with the employer and shall not perform work under 
separate engagements which is inconsistent with or inter- 
feres with their obligations under their contracts. The 
parties agree that the usual confidentiality with respect to 
the tendering process shall be observed. 

13.—Liberty to Apply. 
Liberty is reserved to the parties to apply to the 

Western Australian Industrial Relations Commission in 
respect of any provision in this Order. 
Part 2 

The parties to this Order shall undertake negotiations 
on the following issues: 

(1) Effective communication between site union 
representatives and members. 

(2) Progression of matters raised by employees and 
site union representatives. 

(3) Relationships between employees, site union repre- 
sentatives and Company officers. 

(4) Union dissatisfaction with Company policy con- 
cerning complaints about staff and discipline of staff. 

(5) The development and implementation of actions in 
some or all areas of the Company's operation for the 
purpose of reducing costs and increasing tonnage 
produced. 

(6) The effectiveness of the various provisions of the 
Industrial Relations Agreement having regard to the 
objectives of the Agreement. 

(7) The inclusion of a suitable compliance clause. 
Liberty to apply in respect of any of the above listed 

matters is reserved to the parties in the event that 
agreement is not reached. Any agreement or arbitrated 
decision arising will be made part of the Order in Part 1 
hereof. 
Part 3 

Bans and limitations imposed since 1 May 1985 and 
still in effect at the date of this Order be lifted forthwith. 
Part 4 

Rolling strike action by the Amalgamated Metal 
Workers and Shipwrights Union (AMWSU) will cease 
forthwith. The Company, will forthwith arrange dis- 
cussions involving AJMWSU representatives from the 
Mine and an AMWSU official in respect of that Union's 
claim for change to the transfer policy. 
Part 5 

Matters proposed to be the subject of work stoppages 
by members will be discussed between an official of the 
union concerned, site representatives and Company 
officers before any work stoppage occurs. In this regard 
the Company will provide access to telephone facilities 
for the purpose of allowing such discussions and will 
assist union officials with air travel to facilitate their 
involvement in such discussions. The parties recognise 
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and accept that in order that the arrangements set out in 
this Order be effective it is essential that detailed 
discussions of matters likely to be in dispute occur before 
there is any interruption to work. 
Part 6 

The provisions of Part 1 hereof shall cease to have 
force and effect after the 5th day of December 1986 while 
the provisions of Parts 3, 4 and 5 hereof shaU cease to 
have force and effect on the 5th day of August 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1067 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
32 of the said Act between the Swan Brewery Co 
Ltd, Applicant and the Breweries and Bottleyards 
Employees' Industrial Union of Workers of 
Western Australia, Respondent. 

Order. 
WHEREAS pursuant to section 32 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over conferences between the Swan Brewery Co 
Ltd and the Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia, 
hereinafter the Union, on 27 October 1986 and 3 
November 1986 in an endeavour to resolve the industrial 
matters in dispute by conciliation; and whereas the 
attitudes of the parties were such that it was the 
Commission's opinion that to facilitate conciliation 
between the parties to resolve the matters the work bans 
and limitations imposed by the Union should cease; and 
whereas a direction to the Union that all such work bans 
and limitations cease issued; now therefore that direction 
not having been complied with and a further conference 
over which I presided on 5 November 1986 having failed 
to resolve the matter the Commission, in order to prevent 
the deterioration of industrial relations in respect of the 
matter until it has been resolved by conciliation, or, if 
necessary, arbitration, hereby orders: 

That the members of the Breweries and Bottle- 
yards Employees' Industrial Union of Workers of 
Western Australia resume work no later than 3.30 
p.m. on 6 November 1986 and that the executive of 
the Union take all such action as to secure 
compliance with this Order. 

Dated at Perth this 5th day of November 1986. 

of Workers, Western Australian Branch; the 
Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Union of Workers; 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia; the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch; Federated Liquor and 
Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of 
Workers; the Plumbers and Gasfitters Employees' 
Union of Australia, West Australian Branch, 
Industrial Union of Workers; the Shop, Distributive 
and Allied Employees' Association of Western 
Australia; Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch; Maritime Workers' Union of Western 
Australia, Union of Workers and the Association of 
Employers of Waterside Labour. 

WHEREAS a conference was held in Perth on the 26th 
day of August 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; and whereas the said agreement affects a 
number of awards of this Commission; now therefore, I, 
the undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the Commis- 
sion in Court Session in matter No. 261 of 1986, and 
pursuant to the powers conferred under the said Act, do 
hereby publish a memorandum of the terms of the agree- 
ment as it effects the Mooring Staff Award No. 31 of 
1959. 

Dated at Perth this 26th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Memorandum of Terms of Agreement. 
Notwithstanding the provisions of Clause 7.—Rates of 

Wages of the Mooring Staff Award No. 31 of 1959 the 
following shall apply from the beginning of the first pay 
period commencing on or after the 1st day of July 1986. 

7.—Rates of Wages. 
Employees covered by this award shall be paid no 

less than: 
Per Week 

$ 
Senior Leading Hand 375.70 
Leading Hand 371.50 
Ordinary Hand 355.40 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

CONFERENCES — 
Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C528 (1) of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Hon Minister for 
Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C528 (k) of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Hon Minister for 
Transport and Others and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; the 
Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Union of Workers; 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia; the Federated Miscellaneous 
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Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch; Federated Liquor and 
Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers; the 
Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of 
Workers; the Plumbers and Gasfitters Employees' 
Union of Australia, West Australian Branch, 
Industrial Union of Workers; the Shop, Distributive 
and Allied Employees' Association of Western 
Australia; Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch; Maritime Workers' Union of Western 
Australia, Union of Workers and the Association of 
Employers of Waterside Labour. 

WHEREAS a conference was held in Perth on the 26th 
day of August 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; and whereas the said agreement affects a 
number of awards of this Commission; now therefore, I, 
the undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the Commis- 
sion in Court Session in matter No. 261 of 1986, and 
pursuant to the powers conferred under the said Act, do 
hereby publish a memorandum of the terms of the agree- 
ment as it effects the Wharves and Ships' Watchmens 
Award 1982, No. 4 of 1982. 

Dated at Perth this 26th day of August 1986. 

fails to gain employment on that day shall be paid 
attendance money of $14.35. 

The rates specified in Clause 7.—Rates of Pay and 
Clause 14.—Attendance Money shall apply from the 1st 
day of July 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C491 of 1986. 

Between the Association of Draughting, Supervisory 
and Technical Employees Western Australian 
Branch, Applicant and Metana Minerals, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 23rd day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

Memorandum of Terms of Agreement. 
Notwithstanding the provisions of subclauses (1) and 

(2) of Clause 7.—Rates of Pay, subclauses (1) and (2) of 
Clause 14.—Attendance Money, of the Wharves and 
Ships' Watchmens Award 1982, No. 4 of 1982 the 
following provisions shall apply as from the beginning of 
the first pay period commencing on or after the 1st day of 
July 1986. 

7.—Rates of Pay. 
(1) Subject to the provisions of subclause (2) of 

this clause the minimum hourly rate of wage to be 
paid to employees covered by this award shaU be as 
follows:— 

Per Hour 
$ 

(a) Hold watchmen employed in 
conjunction with the loading or 
unloading of cargo 11.28 

(b) Other watchmen or gatekeeper 10.90 
(2) The minimum hourly rate of wage to be paid 

to employees covered by this award employed other 
than in the Port of Fremantle shall be as follows:— 

Per Hour 
$ 

(a) Hold watchman employed in 
conjunction with the loading or 
unloading of cargo 11.33 

(b) Other watchman or gatekeeper 11.15 
14.—Attendance Money. 

(1) A watchman on the "A" Register who makes 
himself available at the Engagement Centre between 
the hours of 7.15 a.m. and 8.15 a.m. on any day 
Monday to Friday inclusive (holidays excepted) and 
who fails to gain employment on day shift on that 
day shall be paid by AEWL attendance money of 
$14.35. 

(2) A watchman on the "B" Register who makes 
himself available at the Engagement Centre on any 
day at the request of the Labour Officer and who 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C561 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference pursuant to section 44 of 
the said Act between Mt Newman Mining Company 
Pty Limited and the Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers. 

WHEREAS a conference was held in Perth on the 30th 
day of May and the 17th day of October 1986 pursuant to 
section 44 of the Industrial Relations Act 1979; and 
whereas an agreement was reached between the above- 
named parties at the said conference; now therefore, I, 
pursuant to the powers conferred under the said Act, do 
hereby order:— 

1. Notwithstanding the provisions of the First 
Schedule — Wages of the Iron Ore Production and 
Processing (Mt Newman Mining Co Pty Limited) 
Award No. A29 of 1984 the following shall apply in 
respect of Machine Drillmen employed in the 
Applicant's operations at Newman: 

Machine Drillmen shall be classified in 
accordance with the following — 

Rate Per Week ($) 
From From From 

30.10.85 09.11.85 05.07.86 
Machine Drillman 
Grade 2 328.60 341.10 348.90 
Machine DriOman 
Grade 1 341.70 354.70 362.90 
Classification of Equipment. 
Grade 2. 

Bucyrus Erie 60R blasthole drilling rig and similar 
rigs. 
Grade 1. 

(a) Bucyrus Erie 60R blasthole drilling rig and 
similar rigs, provided that appointment to 
Grade 1 shall not be made until the 



66 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1773 

employee concerned has completed 18 
months in Grade 2 as a 60R7 (or similar) 
operator and has been assessed by the 
employer as competent to undertake the 
full range of duties associated with the 
operation of the drills. 

(b) Ingersoll Rand T4 exploration drilling rig 
and similar rigs. 

2. This Order shall take effect on and from the 
beginning of the first pay period commencing on or 
after the 17th day of October 1986. 

Dated at Perth this 17th day of October 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C741 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Atco Structures (WA) 
Pty Ltd and Others, Applicants and the Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch and the Building Trades 
Association of Unions of Western Australia 
(Association of Workers), Respondents. 

Interim Order. 
WHEREAS a conference was held in Karratha on the 
23rd day of October 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an 
agreement was reached between the abovenamed parties 
at the said conference; now therefore, I, the undersigned, 
being satisfied that the agreement conforms with the 
Principles enunciated by the Commission in Court 
Session in matter No. 261 of 1986, and pursuant to the 
powers conferred under the said Act, do hereby order:— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 No. 14 
of 1978, as amended, the following schedule shall 
apply to members of the respondent unions working 
for the applicants on the North West Shelf Gas 
Project, Burrup Peninsula, Western Australia. 

Schedule. 

1.—Arrangement. 
1. Arrangement. 
2. Application. 
3. Scope. 
4. Operation. 
5. Site Disability Allowance. 
6. Special Rates. 
7. Safety Footwear. 
8. Living Out of Camp. 
9. Travel Allowance. 
10. Rest and Recreation Leave. 
11. Rest Periods. 
12. Cyclone Procedure. 

Schedule of Applicants. 

2.—Application. 
This Interim Order shall apply to employees eligible to 

be members of the member unions of the Building Trades 
Association of Unions of Western Australia (Association 
of Workers) engaged by the Applicant Employers to 
carry out work covered within the scope of the Building 
Trades (Construction) Award 1979 (and defined in 
Clause 2 hereof) on the North West Shelf Gas Project, 
Burrup Peninsula, Western Australia. 

The provisions of the Building Trades (Construction) 
Award 1979 shall apply to such work unless any such 
provisions are inconsistent with the provisions of this 
Interim Order, in which case the provisions of this 
Interim Order shah prevail. 

In the event of any dispute arising concerning the 
application of this Interim Order, and agreement on the 
matter cannot be reached by the parties, the matter shall 
be referred to the Western Australian Industrial 
Relations Commission for determination. 

3.—Scope. 
This Interim Order shall apply to construction work 

being carried out at the Construction Village Extensions 
and the Administration Block sites associated with the 
North West Shelf Gas Project, Burrup Peninsula, 
Western Australia. 

4.—Operation. 
The rates and conditions set out hereto shall apply 

from the first pay period on or after 1 July 1986 or as 
otherwise provided herein. 

5.—Site Disability Allowance. 
To compensate for conditions which exist and far 

exceed those conditions which are provided for within 
the award, including excessive dust, heat and extremes of 
terrain, an employee shall be entitled to a payment of 
$1.19 per hour for each hour worked. 

6.—Special Rates. 
Employees shall be paid an allowance at the rate of 

$2.58 per hour for each hour worked to compensate for 
disabilities associated with the following classes of work 
and in lieu of the relevant amounts of Clause 9.—Special 
Rates and Provisions of the award, whether or not such 
work is performed in any one hour: 

(a) dirty or offensive work; 
(b) work in wet places; 
(c) work in any confined space; 
(d) handling charcoal, pumice, granulated cork, 

silicate of cotton, insulwool, slag wool, or 
other recognised insulation material of a like 
nature, or working in the immediate vicinity so 
as to be affected by the use thereof; 

(e) work in a place where fumes of sulphur or other 
acid or other offensive fumes are present. 

When working outside the categories here listed the 
employee shall receive the appropriate additional rate 
prescribed in Clause 9.—Special Rates and Provisions of 
the Award. 

7.—Safety Footwear. 
(1) Each employee when commencing on site shall be 

entitled to the supply of one pair of safety boots as a free 
issue. 

(2) Each employee shall be entitled to a payment of 10 
cents per hour for each hour worked to enable him to 
maintain and replace his safety footwear as necessary. 

(3) It is a condition of employment that employees 
wear and maintain in good condition their safety 
footwear. It is recognised by the parties to the appendix 
that failure to observe these regulations may result in 
disciplinary action. 

8.—Living Out of Camp. 
(1) Married employees who qualify for the provisions 

of Clause 22.—Living Award From Home — Distant 
Work and who choose to live in a caravan, or other 
accommodation rather than at the camp provided by the 
employer, will be paid an allowance of $203 per week, to 
apply from 2 August 1985. 

(2) For the purpose of this clause a married employee 
includes — 

(a) A person who has a de facto spouse, and 
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(b) A person who is a sole parent with dependant 
children. 

9.—Travel Allowance. 
Employees performing work to which this Interim 

Order applies and residing at Roebourne shall, in lieu of 
the provisions of Clause 12A of the award be paid a 
travel allowance of $10.05 per day. Provided that this 
allowance shall not be payable where the employer 
provides transport in accordance with Clause 12A (9) of 
this award. 

10.—Rest and Recreational Leave. 
Employees engaged on work to which this Interim 

Order applies shall be entitled to Rest and Recreation 
Leave in accordance with Clause 22 (8) after 10 weeks' 
continuous service in lieu of the four months of 
continuous service provided therein. This provision shall 
apply from 22 May 1986. 

11.—Rest Periods. 
Employees engaged on work to which this Order 

applies shall, in lieu of the provisions of Clause 14 (2) of 
the award, be entitled to one break of 10 minutes each 
morning and one break of 10 minutes each afternoon. 

12.—Cyclone Procedure. 
(1) Cyclone procedures have been developed detailing 

action to be taken before, during and after a cyclone. 
These procedures involve work ceasing on-site when a 
"red alert" is notified by the Civil Authorities as now 
applying in the area. 

(2) Notwithstanding the provisions of the award the 
employee who is stood down by his employer in 
accordance with subclause (1) hereof and who — 

(a) at the commencement of the cyclone period 
reports for and remains at work until otherwise 
directed by the employer, and 

(b) following the "all clear" resumes duty in 
accordance with the direction of the employer, 

shall be paid for his normal rostered ordinary and 
overtime hours occurring during the stand-downs. 

A worker who, on any day during the cyclone stand- 
downs:— 

(c) is required for work and is requested to do so by 
his employer, and 

(d) is not willing or available except in the case of 
obvious hardship as a result of the cyclone to 
work when so requested, is not entitled to 
payment for that day. 

(3) Work will commence following declaration of the 
"all clear" in accordance with the "Cyclone Procedures 
for the Site". 
Day Workers 

(a) If the "all clear" is announced prior to 12 
noon, work will commence at 1300 hours on 
that day. 

(b) If the "all clear" is announced after 12 noon, 
work will commence at the normal starting time 
on the following day. 

In this event stand-down payments in accordance with 
subclause (2) of this clause will continus as normal. 
Shift Workers 

(c) if the "all clear" is announced at least two 
hours prior to the usual commencing time of 
the shift, shift workers will commence work at 
their normal starting time, however — 

(d) Should the "all clear" be announced less than 
two hours before the usual commencing time of 
the shift, shift workers will commence work at 
the usual starting time of the next succeeding 
shift. In this event stand-down payments in 
accordance with subclause (2) of this clause will 
continue as normal. 

(4) Where an employee is stood-down due to a cyclone 
pursuant to this clause and performs work at the 
direction of his employer during the course of the cyclone 
in accordance with this clause he shall be paid his 
ordinary hourly rate for each hour worked, in addition to 
any payment he receives under the provisions of this 
clause. 

Schedule of Applicants. 
Atco Structures (WA) Pty Ltd 
41-47 Wellard Street 
SPEARWOOD WA 6163 
Jones and Paul Plumbing Co 
10 Kearn Street 
APPLECROSS WA 6153 
Wanneroo Concrete 
7 Nyunda Drive 
WANNEROO WA 6065 
Marshalls Landscaping Pty Ltd 
Balfour Street 
HUNTINGDALE WA 6110 
Bayswater Contracting 
2 Clune Street 
BAYSWATER WA 6053 
BMW Contractors Pty Ltd 
28 Henrietta Street 
BAYSWATER WA 6953 
Decmil (Australia) Pty Ltd 
32 Davison Street 
MADDINGTON WA 6109 

Dated at Perth this 31st day of October 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C642 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Building Trades 
Association of Unions of Western Australia 
(Association of Workers), Applicant and J. & E. De 
Francesch Builders, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of October 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978, as amended, employees who are 
employed by the Respondent on the Summerfield 
Shopping Centre, Girrawheen shall be paid a site 
allowance of $ 1.00 per hour for each hour worked in 
lieu of payments for confined space, dirty work, wet 
underfoot, fumes and the handling of secondhand 
timber. 

They shall also receive, free of charge: 
(i) one pair of safety boots replaced on a fair 

wear and tear basis; 
(ii) two t-shirts and one bluey jacket replaced 

on a fair wear and tear basis. 
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Items (i) and (ii) are subject to the satisfactory 
completion of five working days service on the 
project. 

This Order shall take effect as from the 
commencement of the project and shall terminate 
on completion of the project. 

Dated at Perth this 1st day of October 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C703 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth and the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Applicants and T. O'Connor & Sons Pty 
Ltd, Everett Smith and Co, Schindler Grant Lifts 
Pty Ltd, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 21st 
day of October 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978; the Lift Industry (Electrical and Metal 
Trades) Award 1973 No. 9 of 1973; the Metal Trades 
(General) Award 1966 No. 13 of 1965; and the 
Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979, 
as amended, employees who are employed by the 
Respondents on the Supreme Court, Perth, shall be 
paid a site allowance of $ 1.10 per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet underfoot and the handling of 
secondhand timber. 

This order shall take effect on and from the 31st 
day of October 1986 and shall terminate on the 31st 
day of January 1987. 

Dated at Perth this 30th day of October 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C650 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and Tayco Electrics Pty 
Limited; Elevators Pty Limited; Everett Smith; JLV 
Electrical Contractors and Engineers Pty Limited, 
Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 2nd 
day of October 1986, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the 
Principles enunciated by the Commission in Court 
Session in matter No. 261 of 1986, and pursuant to the 
powers conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the Lift 
Industry (Electrical and Metal Trades) Award No. 9 
of 1973 and the Electrical Contracting Industry 
Award No. R22 of 1978, members of, or eligible to 
be members of, the applicant union employed by the 
respondents on the South Perth Medical Centre 
Construction Site shall be paid a site allowance of 
$1.10 for each hour worked in lieu of payments for 
confined space, dirty work, wet underfoot, fumes 
and the handling of secondhand timber. 

This Order shall commence on the beginning of 
the first pay period commencing on or after 22 
September 1986 and shall terminate on 30 
November 1986. 

Dated at Perth this 2nd day of October 1986. 

(Sgd.) G.G. HALLIWELL, 
[U.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C533 of 1985. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Goldsworthy Mining 
Limited, Applicant and the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia; the Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers; Building Trades Association of Unions of 
Western Australia (Association of Workers); 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth; Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch, Respondents. 

Order. 
WHEREAS a confernece was held in Perth on the 18th 
day of September 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That the Iron Ore Production and Processing 
(Goldsworthy Mining Limited) Award No. 43 of 
1981 be varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 1st day of October 1985. 
Part I — General. 

Clause 26.—District Allowance: Delete subclause 
(1) and insert in lieu thereof: 

(1) Subject to the provisions of subclause (3) 
in addition to the wages prescribed in Clause 
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30.—Wages, an allowance shall be paid at the 
rate set out below, to each employee employed 
in the following area: 

Within that area of the State situated 
between latitude 24 degrees and a line running 
east from Carnot Bay to the Northern Territory 
border — $8.00. 

Dated at Perth this 18th day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C575 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Derby Meat 
Processing Co Ltd, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations 
Commission, presided over a conference between the 
abovementioned parties on the 29th day of August 1986; 
and whereas the parties arrived at agreement on all 
matters in dispute, and have now requested the 
Commission to issue an Order in the terms of the agree- 
ment; now therefore pursuant to the powers contained in 
section 44 (8) (a) of the said Act and all other powers 
therein, the Commission hereby makes the following 
Order in the terms of the attached schedule. 

Dated at Perth this 23rd day of October 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
That Order C189 of 1986 be varied as follows:— 

(1) The figure $120 in subclause 1 of Clause 9 be 
deleted and inserted in lieu thereof the figure 
$122.80. 

(2) The figure $170 in subclause 2 of Clause 9 be 
deleted and inserted in lieu thereof the figure $174. 

(3) The figure $50.00 in subclause 2 of Clause 9 be 
deleted and inserted in lieu thereof the figure $51.20. 

(4) This Order shall apply as from the first pay 
period commencing on or after 1 July 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C547 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Valencia Holdings Pty 
Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 16th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C579 of 1986. 

Between Guiseppe Scordio, Applicant and Courtland 
CR Pty Ltd Pottery Manufacturers, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 17th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C585 of 1986. 

Between the West Australian Timber Industry Industrial 
Union of Workers, South-West Land Division, 
Applicant and Gandy Timbers Pty Ltd, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on 25 
August, 29 August and 17 September 1986 pursuant to 
section 44 of the Industrial Relations Act 1979; and 
whereas an agreement was reached between the 
abovenamed parties at the said conference; now 
therefore, I, pursuant to the powers conferred under the 
said Act do hereby publish the following Order. 

Dated at Perth this 17th day of September 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the "Timber Industry 

Gandy Timbers Pty Ltd Order No. C585 of 1986". 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Hours of Work. 
5. Wages. 
6. Overtime. 
7. Procedure. 
8. Intent of Order. 
9. Variation or Rescinding of Order. 

3.—Scope. 
Notwithstanding the provisions of the Timber 

Workers Award No. 36 of 1950, this Order shall apply to 
the West Australian Timber Industry Industrial Union of 
Workers, South-West Land Division, Gandy Timbers 
Pty Ltd and those employees who are employed in the 
classifications set out in the Timber Workers' Award No. 
36 of 1950. 

4.—Hours of Work. 
Notwithstanding the provisions of Award No. 36 of 

1950 where the employer, the Union and a majority of 
workers in a mill, establishment, operation or section of 
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a mill, establishment or operation agree, hours may be so 
arranged that a lesser number of ordinary hours per week 
than those specified by the aforementioned Award may 
be worked. 

5.—Wages. 
Where an agreement is reached in the terms of Clause 

4.—Hours of Work in a mill, establishment, operation 
or a section of a mill, establishment or operation, then 
notwithstanding the provisions of Award No. 36 of 1950 
wages shall only be payable for the ordinary hours that 
are actually worked. 

6.—Overtime. 
Should the number of hours worked exceed those that 

are agreed as ordinary hours under the terms of Clause 
4.—Hours of Work of this Order then the Overtime 
provisions of Award No. 36 of 1950 shall apply. 

7.—Procedure. 
This Order shall only apply during such times as there 

is agreement between the employer, the Union and the 
relevant workers. The agreement shall not be operative 
until it is committed to writing and signed by the 
employer and the Union. 

The agreement may be withdrawn from at any time 
following the giving of one week's notice in writing by 
the party intending to withdraw. 

8.—Intent of Order. 
The intent of this Order is that reduced hours of work 

and the associated reduction in weekly earnings may 
overcome the necessity for terminations that may 
otherwise have been required due to the existing 
economic or other circumstances. 

9.—Variation or Rescinding of Order. 
This order may be amended or rescinded by further 

order of the Commission or by agreement between the 
union and Gandy Timbers Pty Ltd. 

CONFERENCES — 
Matters referred — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR401 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia, Claimants and Amec-Olympic 
Engineering, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 1st day of August 1986. 

Mr B. Davey on behalf of the Claimants. 
Mr J.R. Birman on behalf of the Respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The matter referred 
to the Commissioner for hearing and determination 
pursuant to section 44 of the Act is: 

The applicant unions claim a site allowance of 
$3.00 for members of their unions employed by 
Amec-Olympic Engineering and Contractors at the 
Emu Gold Mine. 

The company objects to and opposes this claim. 
50791—8 

Inspections took place at the site on 9 July 1986 and 
the hearing in Perth on 18 July 1986. 

The site is located approximately 1100 kilometres by 
road from Perth and is 30 kilometres from the township 
of Leinster a small nickel mining community. 

The project involves the structural and mechanical 
fabrication and erection of a carbon leach plant. The 
total project value is $800 000 of which approximately 
$400 000 is fabrication of both mechanical and structural 
work performed on and off the construction site. 

The construction period is three months with a peak 
workforce of 20 employees. 

Mr B. Davey submitted that the project was one for 
which a site allowance was warranted as part of a ' 'gold 
mine pattern" previously established. Further, he con- 
tended that the isolation, climatic temperature extremes 
and disabilities encountered were such that the award 
provisions did not adequately cater for them. 

Mr J. Birman, opposing the claim, canvassed the 
background to site allowances (see Print F1957) and 
relied upon the provisions of location allowance in the 
State Metal Trades General Award as offsetting the 
isolation and additional costs associated therewith. 
Secondly, it was argued that the small size of this project, 
when compared with the Harbour Lights project for 
which a site allowance of $1.10 per hour was ratified by 
Coleman C. of the Australian Conciliation and Arbitra- 
tion Commission (Print 7496), is an important factor 
mitigating against a site allowance. Finally, it was argued 
that the disabilities, if any, were adequately provided for 
by the construction provisions of the Award. 

The "gold mine" site allowance pattern relied upon 
was the Harbour Lights project {supra) and the 
Paddington Gold Mine project where this Commission 
(Collier S.C. 64 WAIG 2192) approved a site allowance 
of $1.10 per hour for metal trades employees on that 
project. Collier S.C. was "flowing-on" the earlier 
ratification by Coleman C. (Print F7003) of an agree- 
ment by the parties on an amount of $1.10 per hour site 
allowance for that project. 

The Commission and parties observed the Harbour 
Lights project from the air enroute to Leonora and its 
size was noted by the Commission. Other than the two 
projects mentioned above, the applicant did not refer to 
any arbitrated site allowance cases applying to gold mine 
construction projects. 

It appears to the Commission, however, that the ratifi- 
cation of the site allowance agreements by the Federal 
Commission and this Commission {supra) establishes 
that those agreements fall within the Wage Principles of 
the respective Tribunals. Thus, there has been approved 
a "gold mine construction" site allowance pattern. 

The factors taken into account by Coleman C. (Print 
F7003) in ratifying the Paddington Gold Mine site 
allowance were:— 

Major works being performed on site included the 
preparation of earthworks for the crushing plant, 
including its elevated road approach, excavation 
work for stock pile tunnels and conveyor systems, 
the grinding mill and trenching for other facilities 
such as service lines and footings, foundations and 
pads. 

Buildings to be constructed included workshops, 
stores, administration block, in addition to the work 
of carpenters and labourers in preparing footings 
and foundations for the crushing plant, the mill, 
conveyor system and other works associated with 
gold mining treatment plants. 

The site of some five hectares was comprised of 
cleared land where sand and dust were prevalent. 

The exposed nature of the operation required 
employees to work in open dry country which 
during the summer months wiil be hot and 
uncomfortable. 

Dust and hazards were created by the movement 
of various vehicles and machinery around the site. 
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The nature of the work requires employees such 
as carpenters to possess certain skills, which 
required them to perform exacting work in 
restricted and confined areas in preparing 
form work, footings and so on. 

These type of factors are also applicable here to either 
greater or lesser extent if cold weather is substituted for 
hot weather. In addition the site is isolated and recreation 
facilities are not readily available by comparison with 
both the Paddington and Harbour Light projects. 

In the result a site allowance of 60 cents per hour is 
determined and is substituted for the allowances for 
confined space, wet underfoot, dirty work and fumes. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR401 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia, Claimants and Amec-Olympic 
Engineering, Respondent. 

Order. 
HAVING heard Mr E.B. Davey and Mr S. Pike on 
behalf of the claimants and Mr J. Birman on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That, notwithstanding the provisions of the Metal 
Trades (General) Award 1966, Award No. 13 of 
1965 and the Engine Drivers' (Building and Steel 
Construction) Award, Award No. 20 of 1973 as 
amended, employees who are employed by the 
Respondent at the Emu Gold Mine site shall be paid 
a site allowance of 60 cents per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet underfoot and the handling of 
secondhand timber. 

This Order shall take effect as from the 9th day of 
June 1986 and shall terminate on completion of the 
project by the respondent. 

Dated at Perth this 13th day of August 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. CR386 and CR387 of 1985. 

Between Bains Harding Insulation Pty Limited and 
Others and Kilpatrick Green Pty Limited and 
Others, Claimants and Amalagamated Metal 
Workers and Shipwrights Union of Western 
Australia and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth, 
Respondents. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 11th day of June 1986. 

Mr J. Birman and Mr P.J. Cooke on behalf of the 
Claimants. 

Mr D.W. Skipworth appeared for the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

Mr L.J. Benfell appeared for the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The matters referred 
to the Commission for hearing and determination are as 
follows:— 

The applicant companies claim that the Metal 
Trades (Worsley Alumina Refinery) Construction 
Order No. C468 of 1983 should be cancelled. 

The respondent unions object to and oppose the 
claim. 

The applicant companies claim that the Electrical 
Trades (Worsley Alumina Refinery) Construction 
Order No. C33 of 1984 should be cancelled. 

The respondent unions object and oppose the 
claim. 

In terms the applications are for the cancellation of the 
abovementioned orders which governed certain 
conditions of employment during the construction of the 
Worsley Alumina project. 

Simply stated it is the applicants' contention that 
construction work is now completely concluded and the 
refinery is well into production. Thus the orders 
governing construction work are superfluous and should 
be cancelled. The applicants' contended that any further 
work to be done by tradesmen will be of a maintenance 
nature or modification work. In either case the con- 
struction order conditions are simply not applicable. 

The respondent unions, whilst generally accepting the 
applicants' positions, are of the opinion that at any time, 
further construction work could be required and contend 
therefore that the orders should remain in place. Further 
the unions do not accept the applicants' contentions as to 
what constitutes "modification work" as distinct from 
"construction work". 

Finally, the unions are concerned that the site 
allowance fixed for the construction phase will, if the 
orders are cancelled, be difficult of renegotiation at its 
current level should construction work recommence. 

From the evidence given by Mr T.W. Burson as to the 
present position it is plain that the refinery is fully into 
production and that construction work has ceased upon 
the Worsley site. 

Further, if "modification" work is commenced and is 
perceived by the respondents as being construction work 
as usually defined then an appropriate application to the 
Commission should resolve that issue if it arises. The 
Unions fears as to the site allowance are noted by the 
Commission however, that allowance was fixed having 
regard to site conditions during the construction phase of 
the project and a review might be appropriate if 
conditions on recommencement of construction work 
had altered. 

Finally, these applications are for cancellation of the 
two orders not deletion of particular respondents 
therefrom. In the circumstances and given that other 
respondent employers have not objected the orders will 
be cancelled. 

Order Accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. CR386 and CR387 of 1985. 

Between Bains Harding Insulation Pty Limited and 
Others and Kilpatrick Green Pty Limited and 
Others, Claimants and Amalagamated Metal 
Workers and Shipwrights Union of Western 
Australia and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth, 
Respondents. 
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Order. 
HAVING heard Mr J. Birman and Mr P.J. Cooke on 
behalf of the claimants and Mr D.W. Skipworth and Mr 
L.J. Benfell on behalf of the respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Metal Trades (Worsley Alumina 
Refinery) Construction Order No. C468 of 1983, 
and the Electrical Trades (Worsley Alumina 
Refinery) Construction Order No. C33 of 1984 are 
both cancelled. 

Dated at Perth this 3rd day of July 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR271 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and 
Hamersley Iron Pty Limited, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 8th day of July 1986. 

Mr A.W. Clarke on behalf of the claimant. 
Mr A.N. Cameron on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. 

Hamersley Iron Pty Limited (the Company) operates a 
railway workshop situated at a place seven miles from 
Dampier. Over the years changes have been made at the 
workshop regarding the stores arrangements. 
Apparently these changes have been made following dis- 
cussions between representatives of the Company and 
the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia (the Union). 

Presently the Company wishes to change the stores 
arrangement again by employing storemen only on the 
day shift, and this proposed change is opposed by the 
Union. 

The issue of fundamental importance in this case is the 
right of the Company to manage its business — a right 
which in the present circumstances is enhanced by Clause 
15 (4) of the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award No. 15 of 1985: 
Change from Day Work to Shift Work and Vice Versa. 
This is not to say that the Union has no right to pursue 
the employment security of its members employed by the 
Company. But the Union carries the burden of proof and 
it must show that the Company is exercising its right to 
manage unfairly or unreasonably before the Commission 
will interfere with or curtail that right. 

It is plain from the testimony of the witnesses for the 
Union that there is disquiet amongst tradesmen at the 
workshop arising out of the company's proposals. 
Rightly or wrongly, tradesmen seem to be convinced that 
they have been led up the garden path by the Company 
because of willingness to co-operate on the subject of 
stores arrangement in the workshop in the past. 

Mr Mossenton, the Union's convenor at Dampier, was 
very critical of the Company during this testimony. He 
was emphatic that management at the workshop had 
used the Union's co-operation to manufacture reasons 
for changing the present stores arrangement, and he also 
asserted that the Company had reneged on certain agree- 
ments made with the Union regarding a new stores work 
classification. He made it very clear that the Union's 

objective was to save the present arrangement regarding 
stores work because of the Union's policy on job security 
for older or partially disabled tradesmen who had long 
service with the Company. 

I consider that I am sufficiently informed with respect 
to the interests of the Union and its members at the 
workshop, but I am bound to have regard for other 
conclusions which the testimony requires. 

Certainly, there is no case to show that any one of the 
storemen affected by the Company's proposed 
alterations is treated unfairly or unreasonably. 

Furthermore, I am of the opinion that tradesmen, who 
in the ordinary course of their work are required to fetch 
and carry tools and other stores items, are not prejudiced 
either. Indeed, having regard for all of the testimony 
there is no evidence upon which I could conclude that 
any individual employee will be unfairly or unreasonably 
treated. 

Overall, I am not satisfied that the Union has made out 
a case. I will settle this matter by declaring the 
Company's rights on the issue in contention. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR271 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and 
Hamersley Iron Pty Limited, Respondent. 

Declaration. 
HAVING heard Mr A.W. Clarke on behalf of the 
claimant and Mr A.N. Cameron on behalf of the 
respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby declares: 

That the decision of Hamersley Iron Pty Limited 
to employ all stores employees at the Seven Mile 
Workshop on day work is not unreasonable or 
unfair towards members of the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia. 

Dated at Perth this 8th day of July 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612B of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Robe 
River Iron Associates, Respondent. 

Order. 
HAVING heard Mr A.J. Marks on behalf of the 
claimant and Mr D. Moss on behalf of the respondent in 
conference, that the matter in dispute between them had 
been resolved, the Commission in accordance with the 
powers vested in it by the Industrial Relations Act 1979, 
hereby orders — 

That reference No. CR612B of 1986 is cancelled. 

Dated at Karratha this 8th day of October 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR402 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Western 
Mining Corporation Limited, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 18th day of July 1986. 

Mr B. Davey appeared on behalf of the claimant. 
Mr S. Carter appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: These are matters referred for 
hearing and determination following a conference on 26 
June 1986 in which a dispute between the parties 
concerning the alleged unfair dismissal of a member of 
the claimant had not been settled. 

The Memorandum of Matters for Hearing and Deter- 
mination provides in its schedule as follows: 

The claimant Union claims that its member, Mr 
Oubid, has been unfairly dismissed by the 
respondent. The Union seeks an Order that Mr 
Oubid be reinstated with award entitlements. 

Mr Bacher Oubid was employed by the respondent in 
the metal workshop at Kambalda. He served his 
apprenticeship with the respondent and following the 
completion of it he remained employed as a fitter. 
Employment had commenced on 15 January 1979 and 
continued until he was terminated by retrenchment on 7 
April 1986. 

This matter was heard concurrently with application 
No. 496 of 1986, Dennis Peter Judd v. Western Mining 
Corporation Limited, an application pursuant to section 
29 of the Industrial Relations Act alleging unfair 
dismissal. In the Reasons for Decision in that matter 
published on 18 July 1986 the background to the 
termination of service and the relevant case law to be 
considered are canvassed in detail and will not be 
repeated here. 

What needs to be discussed is the application of the 
criteria for retrenchment selected by the respondent in 
the demanning of its operation to the facts arising from 
the employment of Mr Oubid. 

Submissions were made on behalf of the claimant by 
Mr B. Davey. Those submissions were short, they were 
not supported by evidence of any nature whatsoever, 
notwithstanding that the Commission at page 5 of the 
Transcript asked the claimant of its intention in respect 
of evidentiary support to the meagre submissions made. 

It is clear that the onus of proof in an application such 
as this lies upon the respondent (Russell v. Checkinoff) 
(65 WAIG 531). In its opening submission the 
respondent submitted that there was no case to answer. 
Notwithstanding that submission the respondent offered 
to assist the Commission by filling some of the back- 
ground in order that the Commission could be satisfied 
of the correctness of the respondent's decision to 
retrench Mr Oubid. 

I have no hesitation in upholding the respondent's "no 
case to answer" submission and would have done so at 
the time of hearing, had the respondent pressed the 
argument. 

No case was made out by the applicant and very little 
assistance and guidance was offered to the Commission. 
It is however, necessary to look at the additional 
information presented by the respondent to ensure that 
the actions by it in this instance are not harsh and 
unreasonable such that the Commission ought to inter- 
fere with the legal right of the employer to terminate [the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch v. 
Undercliff Nursing Homes (65 WAIG 1985)]. 

There is common ground between the parties that the 
first two criteria for retrenchment, that is performance of 
work and attitude to workers and supervisors, are not at 

issue in this matter. It appears that while Mr Oubid was 
at work his performance was sound and his relationships 
with others were good. However the third criterion, that 
concerning attendance record, gives serious cause for 
concern. In Exhibit C3 the respondent submitted an 
attendance record for Mr Oubid. The record shows from 
1983 to 1986 a continued high level of absence. For 
instance in 1982/83 108 days of absence of which eight 
were sick leave. The record improved in 1984 with five 
days sick and 24 days absent without leave. Thereafter 
there was an indication of better performance in 1984/85 
after Mr Oubid had been formally warned that a 
termination of his service was imminent if he did not 
improve his attendance record. In 1985/86 there were a 
further four days sickness with nine days absent without 
leave. In addition it was not disputed that Mr Oubid was 
almost always five to 10 minutes late for work in the 
mornings. 

There could be no more clear record of attendance 
which would fit the category of being bad. It was noted in 
the evidence that this record did not include a large 
number of other days absent through industrial action, 
all of the absences in the exhibit are attributed to the 
personal decision of Mr Oubid. 

It is clear in this case that the respondent has not acted 
in a way which is harsh and unreasonable in the retrench- 
ment of Mr Oubid and even on the analysis of the facts 
there is no case to answer and the application will be 
dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR402 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Western 
Mining Corporation Limited, Respondent. 

Order. 
HAVING heard Mr B. Davey on behalf of the claimant 
and Mr S. Carter on behalf of the respondent, the 
Commission, pursuant to the powers conferred upon it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 18th day of July 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR636 of 1985 and 284 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and 
Westrail, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 11th day of June 1986. 

Mr J. Sharp-Collett on behalf of the Claimant. 
Mr G.M. Overman (of Counsel), Mr K. Baldwin and 

Mr R. Horton on behalf of the Respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: These matters are a 
reference of dispute pursuant to section 44 of the Act 
(CR636 of 1985) and application No. 284 of 1986 for 
interpretation of the Railways Employees Award 1969 
No. 18 of 1969. 

The two matters being directed to a similar industrial 
issue were joined for purposes of hearing. At the outset 
of proceedings Mr G.M. Overman of Counsel appearing 
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by leave raised the following issue with respect to matter 
CR636 of 1985. 

The reason I have been asked to attend before you 
briefly on the preliminary point is because that 
raises, it seems to us, a question under section 82 (2) 
of the Industrial Relations Act. Subsection (2) 
section 82 provides that an application "for the 
enforcement of an award, industrial agreement or 
order shall not be made otherwise than to an 
industrial magistrate. 

The reason the eight men involved have not 
received payment is because, I am instructed, they 
were involved in a stoppage. That breaks the con- 
tinuity in accordance with Clause 35. There is, 
therefore, at the root of this matter a request for 
enforcement of Clause 35 of the relevant award. It is 
that matter which in the terms of the Act we say is a 
matter which is within the exclusive domain of the 
Industrial Magistrate. 

The primary submission which seems to us to be 
unmistakably clear is that, when someone is seeking 
to enforce an award which it is said has been 
breached or not complied with, the Act makes it 
clear that those proceedings go before an industrial 
magistrate. 

Whether they ought to be paid is a matter which is 
governed by the award and I am instructed by 
Westrail that they take the view that, in view of the 
fact that the continuity of service was breached by 
the stoppage, the eight men in question will not be 
paid the higher rate of pay unless the matter is the 
subject of a decision and an order of the Industrial 
Magistrate as the Act contemplates. That is the 
matter, sir, which I have been asked to put to you. 

In light of Mr Overman's submissions matter CR636 
of 1985 was stood over and application 284 of 1986 was 
proceeded with by the parties. 

The opposing contentions of the parties on the central 
issue are best summarised in their own words: 

MR SHARP-COLLETT: On page 1 of the book we 
come to Clause 35, which is Annual Leave and 
Holidays, and the controversial clause, which is on 
page 2 — that is (1) (d), which says: 

Workers shall be paid for annual leave at the 
graded rates of pay. When such annual leave is 
taken, provided that if within two weeks before 
such annual leave is taken the worker is acting 
in a higher capacity and has been so acting for a 
period of not less than two months continuous- 
ly, the annual leave shall be paid for at the rate 
applicable to such higher capacity position. 

The question to be asked there is that, if there is a 
break in that continuity, does the worker lose his 
entitlement to be paid at the higher rate while on 
annual leave? I think this goes to a number of other 
issues which I will raise later on. 

Sir, there is no doubt in my mind that a worker 
who stops work, or has an unauthorised absence, 
for less than two hours would in fact have been 
acting in that higher capacity for that day. The 
question, or the matter, that comes before you with 
regard to 636 of 1985 is that the workers had a 
stoppage, or a stop work meeting, which lasted I am 
informed for about an hour and a half. Because of 
that stoppage, when they went on annual leave, they 
were not paid the higher rate of pay. 

MR BALDWIN: The stoppage was on 2 December 
1985. On that day a number of Westrail employees 
who were members of the Amalgamated Metal 
Workers and Shipwrights Union participated in a 
number of stoppages. These stoppages resulted in 
the men losing 13/4 hours from work without pay. 
Continuity of acting time at the higher rate was 
therefore broken and the qualifying period for 
payment of annual leave at the higher rate was 
required to begin afresh. 

In the case of the strike in question, it was quite 
clear that the men involved have not acted 
continuously. The men were engaged in strike action 
and therefore broke the continuity required by the 
award. I would contend that "continuous" means 
just that — continuous, and it was not, on this 
occasion. 

It has been a long-standing custom and practice 
within Westrail probably since 1937 that men have 
not been paid for their annual leave at the higher 
rate because of a break in continuity. This type of 
situation is not new. 

The Commission was referred by the applicant to a 
judgment of the Supreme Court of Western Australia (18 
WAIG 237) and to a judgment of the Court of Arbitra- 
tion (26 WAIG 341) as to the meaning to be ascribed to 
the phrase "continuous employment". The Supreme 
Court applied the judgment of the House of Lords in 
Price v. Guest Kean and Nettlefolds Ltd (1918 AC 760) 
to the facts before it and I cite from that judgment:— 

The authorities lay down, and I think rightly, that 
a workman is not in the employment of the same 
owner for the three years within the meaning of the 
provisions of the schedule which I have quoted 
unless his employment is continuous. It need not be 
under the same contract of service. So long as there 
is no interval of time between the end of one 
contract of service and the beginning of another 
there would be continuous employment. Indeed, I 
think it follows from the authorities that if a dock 
labourer, who is engaged day by day, whose wages 
are paid at the close of each day, and who has no 
right to be employed on the following day, had been 
in fact employed on every working day of the three 
years by the same employer, there would have been 
continuous service, and therefore he would have 
been in the employment of the same employer for 
the three years so as to render applicable to his case 
the first scale mentioned in Clause 1 (a) of the first 
schedule. If there is continuous employment, it is 
not necessary that there should be continuous work. 
If the contract or contracts subsist throughout the 
three years there may be intervals in the work. The 
man may be employed to work only for, say, two or 
three days a week. He may stop away from work 
with or without leave, and even unlawful absence 
would not interrupt the continuity of the 
employment unless the employer dismissed the 
workman for it. 

Lord Wrenbury, at page 774, observes — "If the 
employment be, say, such as that of a miner, who is 
paid once a week for such number of hours of shifts 
or days, or for such amount of piecework as he does 
during the week, there will have been a continuous 
employment at a continuous wage, and none the less 
because he does not work such a larger number of 
hours or days, or to such a larger extent as he might 
have done had he chosen. The clause, it is true, does 
not speak of continuous earning, or of continuous 
employment, but in fact, and as matter of decision, 
the true construction involves continuity. 
Continuity, however, does not necessarily involve 
the absence of intervals." On the authority of this 
case it is clear that nothing was done to terminate the 
contract of service. 

In the judgment of Dwyer J. (18 WAIG 237 at 240) it is 
observed:— 

My view of the facts before us is that the employ- 
ment of the claimant was not a series of separate 
contracts for successive periods of one shift or one 
day only, but was indefinite in point of time, though 
the work to be performed was, as in most employ- 
ments, not continuous; that the claimants participa- 
tion in a strike did not end the contract of employ- 
ment, though it assumedly would have given the 
employer the right to terminate it; and that the 
claimant's resumption of work on 28 October was 
not the commencement of an entirely new trans- 
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action between the parties, but was in continuance 
of the former relationship which had been 
interrupted, but not ended. I am further of the 
opinion that if the position were at all doubtful 
paragraph 11 of the Award should be interpreted in 
this manner, since otherwise it would have no effect 
whatever. 

and Wolff J. stated (pages 240 and 241) that:— 
In his reasons for judgment he found that when 

the respondent went on strike the contractual tie of 
master and servant was broken and the respondent 
was therefore precluded from claiming holiday pay 
from the date of the award up to the date of the 
strike but not for the period of service following his 
return to work. The foundation for this theory 
appears to lie in the fact that under the Award the 
respondent is hired by the day and unless his name is 
rostered for work at the end of any particular day his 
services are not required on the following day. 

I cannot agree with the contention. The circum- 
stances of the employment will not support it. There 
are a number of clauses in the Award which show 
that despite the fact that work may not be regular 
there is an intention that certain rights should flow 
from the relationship of employer and employee. 
For example, Clause 8 states that any worker who 
shall absent himself from work without leave or 
without reasonable cause shall be subject to 
immediate dismissal. 

There is, I think, a fundamental distinction to be 
drawn between the physical performance of work 
and the contractual bond which constitutes the 
relationship of master and servant; the former 
results from the latter, and it is incorrect to assume 
that because no work may be performed on any 
particular day or days the tie is necessarily broken. 

Then again, what is the nature and effect of a 
strike? I think that the concerted action of the 
workers remaining away from work with a view to 
enforcing their demands and resuming work when 
they were satisfied necessarily infers that it was their 
intention not to sever the contractual tie. 

I have respectfully sought to apply the above to the 
facts of the instant case. Firstly, Clause 16.—Higher 
Duties of the Award provides for payment at the higher 
rate for the whole day or shift once the employee is "so 
engaged for more than two hours of one day or shift 
. . ."It appears to the Commission to follow that as the 
stoppage of work was less than two hours and the 
employees concerned then completed the balance of the 
day on shift, that balance was payable at the higher rate. 
That being the case the higher duties service on the day of 
the stoppage was continuous with the higher duties 
service on the days before and after the stoppage of 
work. Thus for the above reasons the Commission 
concludes that upon a proper interpretation of Clause 
35.—Annual Leave and Holidays subclause (1) (d) the 
employees concerned were continuously acting in a 
higher capacity for a period of not less than two months. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 284 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Westrail, Respondent. 

Declaration. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr G.M. Overman (of Counsel) and Mr R. 
Horton on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby declares — 

That upon a proper interpretation of Clause 35.— 
Annual Leave and Holidays subclause (1) (d) the 

66 W.A.I.G. 

employees concerned were continuously acting in a 
higher capacity for a period of not less than two 
months. 

Dated at Perth this 1st day of October 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR647 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Claimant and DTX 
Australia, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the claimant 
and Mr C.D. Panizza intervening on behalf of the 
Federated Clerks' Union of Australia, Industrial Union 
of Workers and Mr J. Duncan on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the following amounts be paid to the persons 
shown in the Schedule. 

Factory Personnel. 
Name Total 
C.Sant Maria 320.72 
S.Tring 541.62 
N. Hyde 287.08 
S.Bowles 892.15 
D.Goodwin 122.51 
S.Gunnis 539.19 
D. Hughes 429.82 
B. Low 318.96 
A. Mascerenhas 1661.89 
D.Mincherton 1 686.32 
G.Pakes 466.13 
C. Pope 228.96 
E. Raphael 1 860.66 
R. Robinson 137.27 
F. Vujasin 1 103.49 
C.Williams 175.12 
A. Price 915.25 
D.Magan 370.95 
M. McGary 262.20 
D.Gorman 533.20 
J. Simpson 677.29 
G. Stamp 411.55 
R.Ellison 91.36 
M.Mustapha 51.23 
T. Pham 118.88 
T. Tring 2.27 

Information Centre Personnel. 
Name Total 
K. Carter 301.15 
D.M.Clapton 285.70 
K.L. Giles 309.80 
N.H. Harding 457.50 
A.E. Langley 361.70 
D.A. Lewis 156.85 
V.J. Parton 96.00 
J. Worden 187.80 
S. Wenziker 316.85 

Dated at Perth this 16th day of October 1986. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR632 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
Claimant and Geo A. Esslemont and Son, 
Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 28th day of October 1986. 

Mr S.M. Billing on behalf of the Claimant. 
Mr D.M. Kleemann and with him Mr C.H. Day on 

behalf of the Respondent. 

Reasons for Decision. 
(Given Extemporaneously.) 

THE SENIOR COMMISSIONER: Having inspected the 
site with the parties this morning and having now heard 
you, I am of the view that, firstly — and which is 
consented to — the site fits the pattern as fixed by the 
Australian Commission for site allowances and, 
secondly, that the disabilities described by both 
advocates are quite real and that the site allowance 
warranted is $1.00 per hour and I so determine. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR632 of 1986. 
Between the Australian Builders' Labourers' Federated 

Union of Workers, Western Australian Branch, 
Claimant and Geo A. Esslemont and Son, 
Respondent. 

Order. 
HAVING heard Mr S.M. Billing on behalf of the 
claimant and Mr D.M. Kleeman and with him Mr C.H. 
Day on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Western 
Australian Institute of Technology, School of 
Nursing site shall be paid a site allowance of $1.00 
per hour for each hour worked in lieu of payments 
for confined space, dirty work, fumes, wet under- 
foot and the handling of secondhand timber. 

They shall also receive, free of charge: 
(i) one pair of safety boots replaced on a fair 

wear and tear basis; 
(ii) two t-shirts replaced on a fair wear and 

tear basis; 
(iii) one bluey jacket replaced on a fair wear 

and tear basis. 
Items (i), (ii) and (iii) are subject to the 

satisfactory completion of five working days service 
on the project. 

This order shall take effect as from the 
commencement of work on the project and shall 
terminate on completion of the project. 

Dated at Perth this 28th day of October 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR335 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and Doncaster Homes (Western 
Australia), Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 23rd day of July 1986. 

Mr S. Billing on behalf of the Claimant. 
Mr T. Dobson on behalf of the Respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The matter referred 
to the Commission for hearing and determination 
pursuant to section 44 of the Act is as follows: 

A site allowance of $2.00 per hour to apply in 
respect of workers employed on the site of 20 
residential units at Lot 300 Harvest Road, North 
Fremantle, in Western Australia. 

The company objects to and opposes this claim. 
The Commission and parties inspected the 

construction site on 30 June 1986 when the Union 
pointed to the disabilities which it claimed were not 
adequately catered for by the award provisions. 

The project involves the construction of some 20 home 
units made up of a three storey block with eight twin 
units and two double storey blocks of six single bedroom 
units per block. 

Mr Billing submitted inter alia: 
The union would say that this fits the lower end of 

the site allowance pattern which has been establish- 
ed mainly with this type of construction in the 
Australian Conciliation and Arbitration Commis- 
sion and recently there was a decision of the 
Australian Conciliation and Arbitration Commis- 
sion as constituted by Mr Commissioner Coleman 
on 19 June this year where a similar project of some 
30 units in Fremantle, being constructed by 
Fennessy Constructions — I seek to tender this 
decision for the assistance of the Commission in 
establishing a pattern. 

On looking at the decision it is apparent that the 
project, being 30 units of similar size construction, 
is very near-by, geographically, to the one we looked 
at this afternoon. The project value was approx- 
imately 1.6 million dollars and a site allowance was 
awarded on that site of 50 cents per hour. We would 
say that almost identical site provisions prevail on 
the site we were looking at this afternoon, and that 
the site fits the pattern for a site allowance on the 
lower end of the scale, that is 50 cents to 60 cents, 
and the union would say an appropriate site allow- 
ance would be in that region. 

For the respondent, Mr Dobson, contended that: 
Sir, the position the company takes with regard to 

the claim by the unions in this matter is one that the 
award rates and conditions, as contained in the 
Building Trades (Construction) Award, are 
sufficient to cater for the type of work and the 
disabilities that are encountered on the particular 
site. 

It is our belief that in considering a claim of this 
nature, both parties are obliged to give regard to 
what is termed the pattern of allowances that apply 
in these matters. It is our belief that the type of job 
we have inspected today does not in fact fit what 
could be termed the building industry pattern of 
allowances. 

We would see that obviously one can identify a 
pattern of allowances applying to major multi- 
storey developments around the inner city block. 
We can perhaps also identify that shopping centres 
have attracted various site allowances but we say 
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that on no occasions have residential developments, 
particularly of the nature of the one which we have 
seen today, attracted a pattern of allowances. We 
think it is important that that be identified and that 
in these circumstances the pattern not be extended 
to encompass this type of project. 

This Commission was referred to several decisions of 
Mr Commissioner Coleman and one of Mr 
Commissioner Merriman of the Australian Conciliation 
and Arbitration Commission (Print Nos. G3547, G3390, 
F2740, F2623 and F2493) and decision of a Full Bench of 
Australian Commission (Print F1957). 

In a decision of 19 June 1986 (Print G3547) Mr 
Commissioner Coleman stated inter alia-. 

The project involves the construction of 31 
residential units in two separate unit blocks 
adjoining the restaurant, one of four levels and the 
other of two levels. 

The claims were opposed by Mr D.M. Kleemann 
acting for the builder on the grounds that the 
conditions on the site did not warrant the quantum 
of site allowance being sought by the unions. 

Amenities were adequate on site and the location 
on the river forefront was pleasant. It was admitted 
that there were problems in the buildings with some 
cramped conditions occasionally being experienced, 
and to this extent an offer had been made that had 
been rejected by the union. 

I have now considered the claims and I have 
decided that the nature of the building operation 
falls within the industry pattern and that the 
conditions on the site warrant an allowance to 
compensate employees for disabilities not 
adequately catered for by the award provisions. 

It is to be noted that the respondent agreed that a site 
allowance was warranted. However, in earlier decisions 
(Print Nos. F2740, F2623, F2493 and G3390) respectively 
Commissioners Merriman and Coleman had observed 
that: 

The unions were claiming a site allowance on a 
project being undertaken by Civil and Civic Pty 
Limited at the St John of God Hospital site in Perth. 
This decision relates to the building of 53 bedrooms 
units as part of a villa for retired members of the St 
John of God order. 

In considering the submissions, I have decided 
that this site does not justify the establishment of a 
site allowance as the nature of the project, the 
conditions witnessed on site and the work being 
performed does not in my view qualify the 
particular project for inclusion in the pattern of sites 
wherein site allowances have been awarded by this 
Commission. 

I have firmly held the view that cottage type 
industry and related housing projects, excluding 
multi-storey developments, have been excluded by 
the parties and the Commission from site 
allowances. For the parties to claim site allowances 
on such projects is extending the site allowance 
concept and is in breach of the package, and 
further, is in breach of the National Wage decision 
of 23 December 1982 and the Full Bench decision on 
allowances of 25 February 1983. 

Mr Commissioner Coleman observed that: 
The contract, to the value of $2.3 million, has a 

duration of some 30 weeks, work having 
commenced early in March this year. Thirty-one 
home units are planned for the site, 20 of them being 
of two levels. Two other buildings are to be con- 
structed on the site both connected with servicing 
the needs of the residents when the village is 
occupied. 

The project was characterised as that of sub- 
stantial residential unit development, with Mr 
Cuomo likening it to an apartment block that was 
constructed in South Perth and dealt with by me in a 

site allowance case in May 1982 (Print No. E9804). 
He contended that that decision showed there was 
nothing in the nature of a suburban unit develop- 
ment to preclude it from any site allowance pattern 
if the site itself would warrant it. 

My decision in this matter is that the claim of the 
unions must fail on the grounds that the project 
concerned, that of constructing reasonably small 
residential units bears little comparison or 
resemblance to those projects where site allowances 
have been awarded either in respect to the type and 
nature of the building operation, or the conditions 
and disabilities existing or likely to occur (Print 
F2623). 

In matter No. 6256 of 1983 the Commissioner stated 
inter alia: 

The decision of the Commission upon which the 
unions relied had dealt with large multi-storey 
buildings, not home units as such where conditions 
were different to those on the site in question. 

As a home unit development it was no different 
from others that had been built throughout the 
suburbs of the metropolitan area. The respondent 
had built similar projects in the suburbs, such as 
complexes of 66 and 24 units at Yokine, 44 units at 
Dog Swamp and 22 units at West Perth, with two of 
them being at three levels, the same as the East Perth 
project. 

Having considered all that was placed before me, 
and having the benefit of an inspection of the site 
concerned, I have come to the conclusion that the 
site is not one that can be classified into a pattern for 
the purpose of determining a site allowance (Print 
F2493). 

In matter No. 8139 of 1986 Commissioner Coleman 
said: 

The contract valued at $1.4 million involves the 
construction of seven buildings in the recreational 
complex, five for accommodation and camping and 
two for administration, kitchen, messing and 
amenity purposes. 

The average workforce is approximately 20 
employees rising to a peak of 40 at the end of July 
this year. The work commenced in April and is 
estimated to be completed in 20 weeks. 

In this matter I have decided that the claim does 
not bear enough merit for an allowance to be 
awarded. 

The buildings are nothing more than free standing 
cottage type structures without any of the 
conditions and problems inherent in the construc- 
tion of multi-storey or complex buildings of major 
size which the site allowance provisions in the 
awards were designed to cater for at times. 

Should wet underfoot conditions prevail during 
the winter months in and around the buildings then 
it would be expected that the employer pay that 
allowance if employees are subjected to that 
condition (Print G3390). 

In light of the above quoted reasons for decision this 
Commission concludes that the construction work on the 
site in question does not fall within the established 
pattern for site allowances and the claim is therefore 
refused. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR335 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and Doncaster Homes (Western 
Australia), Respondent. 
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Order, 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr T. Dobson on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the claim for a site allowance at Lot 300 
Harvest Road, North Fremantle, be refused. 

Dated at Perth this 22nd day of July 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR578 of 1986. 

Between Building Trades Association of Unions of 
Western Australia, Applicant and the Hon Minister 
for Works, Respondent. 

Before Commissioner S.A. Kennedy. 
The 16th day of September 1986. 

Mr M. Keogh and with him Mr R. Kinney appeared for 
the applicant. 

Mr N.R. Whitehead appeared for the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter was referred for 
hearing and determination pursuant to section 44 of the 
Industrial Relations Act 1979 after a compulsory 
conference before the Commission differently 
constituted. 

The memorandum of the matter in dispute states: 
The Building Trades Association of Unions of 

Western Australia (Association of Workers) claims 
payment pursuant to Clause 20.—Inclement 
Weather of the Building Trades (Construction) 
Award 1979, Award No. 14 of 1978, for the 22nd 
day of July 1978 for employees employed by the 
Hon Minister for Works at the Perth Technical 
College site. The respondent objects to and opposes 
the claim. 

Those subclauses in Clause 20.—Inclement Weather 
of the named award which are relevant to this matter are 
as follows: 

(1) Definition — Inclement Weather: "Inclement 
Weather" shall mean the existence of rain or 
abnormal climatic conditions (whether they be those 
of hail, snow, cold, high wind, severe dust storm, 
extreme of high temperature or the like or any 
combination thereof) by virtue of which it is either 
not reasonable or not safe for workmen exposed 
thereto to continue working whilst the same prevail. 

(2) Conference Requirement and Procedure: The 
employer, or his representative, shall, when 
requested by the workers or a representative of the 
workers, confer (within a reasonable period of time 
which should not exceed 30 minutes) for the 
purposes of determining whether or not conditions 
are inclement. Weather shall not be regarded as 
inclement unless it is agreed at such conference. 

Provided that if the employer or his repre- 
sentative refuses to confer within such reasonable 
period, workers shall be entitled to cease work for 
the rest of the day and be paid inclement weather. 

(3) Restrictions on Payments: A worker shall not 
be entitled to payment for inclement weather as 
provided for in this clause unless he remains on the 
job until the provisions set out in this clause have 
been observed. 

(4) Entitlement to Payment: A worker shall be 
entitled to payment by his employer for ordinary 
time lost through inclement weather for up to 32 
hours in every period of four weeks. 

For the purpose of this subclause the following 
conditions shall apply: 

(a) The first period shall be deemed to 
commence on 7 January 1980, and subse- 
quent periods shall commence at four 
weekly periods thereafter. 

(b) The worker shall be credited with 32 hours 
at the commencement of each four weekly 
period. 

(c) The number of hours at the credit of any 
worker at any time shall not exceed 32 
hours. 

(d) If a worker commences employment 
during a four weekly period he shall be 
credited 32 hours where he commences on 
any working day within the first week; 24 
hours where he commences on any 
working day within the second week; 16 
hours where he commences on any 
working day within the third week; and 
eight hours where he commenced on any 
working day within the fourth week. 

(e) No worker shall be entitled to receive more 
than 32 hours' inclement weather payment 
in any period of four weeks. 

(f) The number of hours credited to any 
worker under this clause shall be reduced 
by the number of hours for which 
payment is made in respect of lost time 
through inclement weather. 

(g) Payment under this clause shall be weekly. 
(7) Cessation and Resumption of Work: 

(a) At the time workers cease work due to 
inclement weather the employer or his 
representative on site and the workers' 
representative shall agree and note the 
time of cessation of work. 

(b) After the period of inclement weather has 
clearly ended the workers shall resume 
work and the time shall be similarly agreed 
and noted. 

(c) Safety: Where a worker is prevented from 
working at his particular function as a 
result of unsafe conditions caused by 
inclement weather, he may be transferred 
to other work in his trade on site, until the 
unsafe conditions are rectified. Where 
such alternative work is not available and 
until the unsafe conditions are rectified, 
the worker shall remain on site. He shall be 
paid for such time without reduction of his 
inclement weather entitlement. 

(8) Additional Wet Weather Procedure: 
(a) Remaining on Site: Where, because of 

wet weather, the workers are prevented 
from working:— 

(i) for more than ah accumulated total 
of four hours of ordinary time in 
any one day; or 

(ii) after the meal break, as provided in 
Clause 13.—Hours for more than 
an accumulated total of 50 per cent 
of the normal afternoon work time; 
or 

(iii) during the final two hours of the 
normal work day for more than an 
accumulated total of one hour, 

the employer shall not be entitled to 
require the workers to remain on site 
beyond the expiration of any of the above 
circumstances. 
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Provided that where, by agreement 
between the employer and/or his repre- 
sentative and the workers' representative 
the men remain on site beyond the periods 
specified above, any such additional wet 
time shall be paid for but shall not be 
debited against the workers' hours. 
Provided further that wet time occurring 
during overtime shall not be taken into 
account for the purposes of this subclause. 

(b) Rain at Starting Time: Where the workers 
are in the sheds, because they have been 
rained off, or at starting time, morning 
tea, or lunch time, and it is raining, they 
shall not be required to go to work in a dry 
area unless:— 

(i) the rain stops; or 
(ii) a covered walk-way has been 

provided; or 
(iii) the sheds are under cover and the 

workers can get to the dry area 
without going through the rain; or 

(iv) adequate protection is provided. 
Protection shall, where necessary, 
be provided for the worker's tools. 

For the purpose of the clause, a "dry 
area" shall mean a work location that has 
not become saturated by rain or where 
water would not drip on the workers. 

(9) Non-Reduction: Nothing in this clause shall 
prejudice any inclement weather agreement on any 
project under construction where the conditions are 
more favourable to the workers. 

The parameters of this matter are unusual on a number 
of counts but first it is necessary to go into some detail on 
the background to the dispute and the events of the day. 

Certain facts leading to the dispute are agreed by the 
parties: the employees in question were required to 
report for work on the Perth Technical College site in 
James and Aberdeen Streets, Perth at 7.00 a.m.; on the 
day in question, 22 July 1986, it was raining at that time; 
there was no meeting between the management and 
employee representatives as required under Clause 20.— 
Inclement Weather and no attempt was made by either 
party to arrange such a meeting but both parties 
independently concluded that the weather was such that 
work could not commence; the foregoing conformed 
with custom and practice on the site. 

Both parties also agreed that the rainfall in the 24 
hours to 12 midnight on 22 July was particularly heavy, 
with 41.4 mm being the official recording. 

The dispute arises over one hour in that 24 hours, or 
more specifically, over one hour between 7.00 a.m. and 
11.00 a.m. on that day. 

The applicant contends that weather conditions on 22 
July 1986 were such that four hours of inclement weather 
had accumulated in working time to 11.00 a.m. and that 
the employees, in accordance with subclause (8) of 
Clause 20.—Inclement Weather and custom, were 
thereby entitled to leave the site. The respondent claims 
that in the period 7.(X) a.m. to 11.00 a.m. on 22 July 1986 
there was one hour of clement weather and, in the 
absence of the accumulation of four hours of inclement 
weather by that point, there was no entitlement to leave 
the site. 

The progress of this dispute over the weather 
conditions in a one hour period at the Perth Technical 
College site unfolded in the following way. 

At 11 .(X) a.m., or shortly thereafter, on 22 July 1986 an 
on site shop steward Mr Victor Braham conferred with 
the site foreman Mr Desmond Rice. Mr Braham 
contended that four hours of inclement weather had 
accumulated. Mr Rice contended it had not. There was 
no resolution of that disagreement and over 
approximately the next half an hour some employees left 
the site. Some remained. At 12.50 p.m., the management 

closed down the site for the day on the basis that by then 
four hours of inclement weather as defined in Clause 
20.—Inclement Weather of the Building Trades 
(Construction) Award 1979 had accumulated. Thus the 
remaining employees, included some not covered by the 
named award and some not covered by such a clause in 
other relevant awards, left the site. 

It seems that at some time between the 11.00 a.m. 
meeting between Mr Braham and Mr Rice and 12.50 
p.m. on that day, and during the following day, the site 
management made enquiries as to which employees had 
left the site before 12.50 p.m. on the day in question. On 
the day following these enquiries, the wages of some 57 
employees were "docked" four hours pay. Subsequently 
these figures were adjusted somewhat after a number of 
employees made representations that they had not left 
the site until approximately 11.30 a.m. They were then 
paid for another half an hour. That left 51 with four 
hours of their pays deducted. The remaining 71 
employees left the site when the management closed it 
down at 12.50 p.m. and were paid for the whole day. 

Between 24 July 1986 and 2 September 1986 when this 
matter came before the Commission for hearing and 
determination there were a number of attempts to resolve 
the dispute. On 25 July and 30 July the parties met but 
were unable to agree. The Building Trades Association 
then lodged an application for a compulsory conference 
under section 44 of the Industrial Relations Act 1979. 
That was duly convened before the Commission 
differently constituted. A recommendation from that 
conference was considered by the respondent and 
rejected with a request that the matter be arbitrated on. 
This decision has resulted from that hearing. 

The unusual feature of this matter is that while there is 
a relevant award, the Building Trades (Construction) 
Award 1979 with a relevant clause, Clause 
20.—Inclement Weather, the parties have in effect 
sought arbitration on a disagreement over a question of 
fact and in the context of on site "custom and practice" 
with the Award being selectively used as a backdrop 
only. This deserves comment. 

First it is emphasised that this decision does not go to 
any question of interpretation of Clause 20.—Inclement 
Weather in the Building Trades (Construction) Award 
1979, or any of the subclauses therein. Neither party 
requested an interpretation nor was there any evidence 
that there was any ambiguity in the minds of the parties 
as to the meaning of the clause or any of its subclauses. 
Quite simply the circumstances are that both parties were 
aware of and understood the relevant clause but did not 
wholly abide by it on this occasion or, it seems, any 
other. 

Second, it is not a question of enforcement — a matter 
for proceedings under section 83 of the Act in any event 
— though it may be instructive to contemplate the 
prospect for any enforcement in the Industrial Court of a 
claim for a full day's wages for any member of the 
workforce employed at Perth Technical College site on 
22 July 1986, let alone that section which is the subject of 
this application. 

Both parties point to parts of Clause 20.—Inclement 
Weather to support their respective positions. The 
applicant seeks to invoke the definition of inclement 
weather in the clause and the provision for accumulated 
inclement weather but in the context of custom and 
practice on site and what it submits were the facts of the 
day. The respondent submits that the circumstances were 
otherwise and cites subclause (3) of the clause as its 
justification for reducing the payment of wages of some 
of its employees and effectively seeks the Commission's 
endorsement of its action whilst acknowledging that not 
all the provisions of that clause were complied with by 
management. 

It is my view that both these positions are untenable. 
Selective adherence to an award provision can hardly be 
endorsed by the Commission when it is open to the 
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parties to seek to amend any award provision and 
particularly when, as in this instance, the award 
provisions have not proved wanting. 

What follows then is a decision based on the 
submissions and evidence in the proceedings as to the 
circumstances and events on the day. The question is 
whether, in the light of these, the tenet "no work, no 
pay" should apply. 

There are a number of questions which need to be 
pursued. First, was there an hour of clement weather 
between 7.00 a.m. and 11.00 a.m. on the day in 
question? Second, did the employees work during that 
hour? Third, what time did the 57 employees in question 
leave the site and in what circumstances? 

The applicant called witnesses to support its 
contention that there was no break in the inclement 
weather before 11.00 a.m. on 22 July 1986. Witnesses 
also gave evidence that there was no work done by the 
men in question in that time and that at least five other 
building sites in the city block closed down between 10.30 
a.m. and 11.00 a.m. on 22 July 1986 on the accumulated 
four hours of inclement weather basis. The respondent 
claims that the official weather reports from that day 
record there was a break of one hour in the rain between 
8.00 a.m. and 9.00 a.m. But this was not evidenced and 
no facts as to where such readings were taken were 
established. Consequently no reliance is placed on it. 
Some other aspects of the respondent's case bear 
mention. It was the custom on site for the times of 
inclement weather to be recorded by the site clerk but on 
the morning in question he was absent from the site for a 
period. The on-site recordings for the whole period in 
question were kept by the site foreman. The evidence is 
that he did not leave his office during this period and 
made such notations whilst carrying out many and 
sundry other duties and while subject to frequent 
interruptions. It is worth noting that the definition of 
inclement weather in Clause 20.—Inclement Weather, 
which both parties accepted as appropriate, is not 
confined to rain. 

On the basis of what is before the Commission it is not 
possible to conclude, with any precision, that there was a 
break of one hour in the inclement weather during the 
period up to 11.00 a.m. on the day in question but it is 
probable a break did occur or the weather "eased". 
Whether that was sufficient to warrant a return to work 
by all the men on site — most of whom were outside 
workers, is not clear. 

The applicant contends that no work was done on that 
day by any of the employees who left the site before 12.50 
p.m. The respondent submits that notwithstanding the 
fact that the employees' sheds were in two groups at 
different ends of the site, it was inconceivable that some 
51 men could be on site and not working without the 
management's knowledge. However, the management 
did concede that some of that number might not be 
working in that period. 

There remains the question of when the employees in 
question left the site and in what circumstances. The 
meeting between Mr Braham and Mr Rice took place at 
11.00 a.m. and men began leaving the site shortly after 
that. On that basis the respondent was prepared to 
concede from the outset of these proceedings that all the 
employees in question should have their wages for the 
period 11 .(X) a.m. to 11.15 a.m. restored. Whether or not 
all such employees had in fact left the site by 11.15 a.m. is 
not clear. Evidence was given that subsequent 
approaches to the site manager by some employees led to 
their pays restored to 11.30 a.m. That leaves open the 
question whether other employees are still in the position 
where an approach to the site manager could result in 
their pays being similarly amended to accord with their 
time of departure from the site rather than what was 
officially and, it transpires, inaccurately recorded as the 
departure time of a "majority" of the employees. 

There is another factor which must be taken into 
account. There is insufficient before the Commission for 
it to conclude that all those who left the site before 12.50 

p.m. did so in the full knowledge that there was a dispute 
over the amount of accumulated inclement weather. It is 
noted that this is the only instance of a dispute over the 
issue of accumulated inclement weather times on this site 
and, while hindsight makes it clear that the on-site 
custom and practice did not meet the circumstances, that 
may not have been clear on the day to all those subse- 
quently penalised. 

Taking into account all these factors and other 
submissions and evidence before the Commission, it is 
concluded that the respondent should pay those 
employees who are the subject of this application for 22 
July 1986 as if there had been a cessation of work due to 
weather conditions for an accumulated total of four 
ordinary hours and their departure from the site had 
been in accordance with Clause 20.—Inclement Weather 
in the Building Trades (Construction) Award 1979, No. 
14 of 1978. 

An order to that effect will issue, subject to any 
speaking to the minutes. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR578 of 1986. 

Between Building Trades Association of Unions of 
Western Australia, Applicant and the Hon Minister 
for Works, Respondent. 

Order. 
HAVING heard Mr M. Keogh on behalf of the applicant 
and Mr N.R. Whitehead on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent pay those employees who are 
the subject of this application for 22 July 1986 as if 
there had been a cessation of work due to weather 
conditions for an accumulated total of four 
ordinary hours and their departure had been in 
accordance with Clause 20.—Inclement Weather in 
the Building Trades (Construction) Award 1979, 
No. 14 of 1978. 

Dated at Perth this 16th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR566 of 1985. 

Between the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers, Applicant and West Australian 
Newspapers Limited, Respondent. 

Order. 
WHEREAS a Conference was held in Perth on 11 
December 1985, and on 20 June 1986, pursuant to 
section 44 of the Industrial Relations Act 1979-82; and 
whereas an agreement was reached subsequently between 
the abovenamed Parties now therefore, I, the under- 
signed, being satisfied that the Agreement conforms with 
the principles enunciated by the Commission in Court 
Session in Matter No. 461 of 1983, and having heard Mr 
G.G. Young on behalf of the Applicant and Mr C.D. 
Stanley on behalf of the Respondent in accordance with 
section 35 of the said Act, and pursuant to the powers 
conferred under the said Act, do hereby order: 

This Order shall be known as the Building Trades 
(West Australian Newspapers Limited) Order 1986. 
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2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 

First Schedule — Wages. 
Second Schedule — Parties Bound. 

3.—Area and Scope. 
This Order shall apply to employees of West 

Australian Newspapers Limited employed in the 
classifications named in the First Schedule — Wages 
— and engaged in building maintenance work in the 
State of Western Australia. 

This Order shall be for a term of one year as from 
27 June 1986. 

First Schedule — Wages. 
(1) The weekly wage for a building tradesman 

shall be 104 per cent of the rate for the classification 
of hand compositor as prescribed by the Printing 
(Newspaper) Award No. 23 of 1979, as varied. 

(2) The weekly wage for a general trades assistant 
shall be 86 per cent of the rate for the classification 
of hand compositor as prescribed by the Printing 
(Newspaper) Award No. 23 of 1979, as varied. 

Second Schedule — Parties Bound. 
The West Australian Carpenters and Joiners, 

Bricklayers and Stoneworkers Industrial Union of 
Workers 
1st Floor, 102 Beaufort Street, Perth 6000. 

West Australian Newspapers Limited 
125 St George's Terrace, Perth, WA 6000. 

Dated at Perth this 27th day of June 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR553 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimants and Milec 
Electrical Services Pty Limited and Johns Perry 
Lifts, Respondents. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 23rd day of September 1986. 

Mr N.E.C. Game on behalf of the Claimants. 
Mr J. Birman on behalf of the Respondents. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The matter referred 
to the Commission for hearing and determination 
pursuant to the provisions of section 44 of the Act is:— 

The Applicant unions claim a site allowance of 
$1.00 per hour for members of their unions 
employed on construction work at 16 The Avenue, 
Crawley. 

The Respondents object to and oppose this claim. 
The building site is located in the suburb of Crawley in 

a residential area and the project is the construction of a 
four storey block of four luxury home units. The con- 
struction value is $800 (XX) whilst the project total value is 
$1.7 million. 

The peak work force is estimated to be 13 employees 
from the various trades. The lift installation is valued at 
$105 000 and the electrical contract totalled $70 000. 

The applicant relied upon two decisions of Mr 
Commissioner Coleman (Prints G2928 at G3389) as 
establishing this site as falling within the building 
industry site allowance pattern established by that 
Commission. A perusal of the decisions {supra) shows 
that the site in issue falls within the Building Industry 
pattern. 

Having inspected the site in issue the decision of 
Coleman C. (Print G2928) I consider more closely aligns 
with the site conditions inspected by this Commission on 
11 September 1986. Thus a site allowance of 50 cents per 
hour is considered appropriate for similar reasons to 
those expressed by Coleman C. (Print G2928) and will be 
in lieu of payments for confined space, dirty work, 
fumes, wet underfoot and the handling of secondhand 
timber. 

The allowance shall apply from commencement of 
work on the site until completion of the project. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR553 of 1986. 

Between Electrical Trades Union of Workers of Australia 
Western Australian Branch), Perth and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimants and Milec 
Electrical Services Pty Limited and Johns Perry 
Lifts, Respondents. 

Order. 
HAVING heard Mr N.E.C. Game on behalf of the 
claimants and Mr J. Birman on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979, No. 
R22 of 1978 and Lift Industry (Electrical and Metal 
Trades) Award 1973, No. 9 of 1973 as amended, 
employees who are employed by the Respondents on 
construction work at 16 The Avenue, Crawley shall 
be paid a site allowance of 50 cents per hour for each 
hour worked in lieu of payments for confined space, 
dirty work, fumes, wet underfoot and the handling 
of secondhand timber. 

This Order shall take effect as from the 11th day 
of August 1986 and shall terminate on the com- 
pletion of the project. 

Dated at Perth this 7th day of October 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR518 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch); Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Australian Builders' Labourers' 
Federated Union of Workers, Western Australian 
Branch; and the Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia, 
Claimants and Transfield (WA) Pty Ltd and Others, 
Respondents. 
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Order. 
HAVING heard Mr L.J. Benfell, Mr M.C. McArthur, 
Mr R. Wade and Mr R. Mclnroy on behalf of the 
claimants and Mr S.J. Smith on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and notwithstanding the provisions of the Electrical 
Contracting Industry Award 1979, No. R22 of 1978, 
hereby orders that — 

(1) A site allowance of $1.56 per hour be paid 
including the safety footwear allowance. This 
allowance is to take effect from the commencement 
of the projects and shall stay in force until 
completion of the projects. 

(2) One set of work clothes and one pair of safety 
boots be supplied to each employee on employment 
on the site. 

(3) The claim for Termination payment of $1.30 
per hour (all purpose) is refused. 

(4) Special class welders engaged on construction 
work at the BP Kwinana Refinery and who are 
subject to this order (CR No. 581 of 1986), and, who 
satisfy the following criteria:— 

(i) having satisfactorily passed the relevant 
tests relating to welding codes ANSIB 31.3 
and AS 1210, and 

(ii) who are required to and perform such 
welding 

shall be paid an all purpose allowance of $22.10 per 
week. 

Dated at Perth this 22nd day of October 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR190 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Wormald Fire Systems — A Division of Wormald 
International (Australia) Pty Ltd, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 11th day of August 1986. 

Mr L.J. Benfell and with him Mr W.E.C. Game 
appeared for the Claimant. 

Mr C.B. Parks appeared for the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: At the conclusion of a con- 
ference held on 9 May 1986 a dispute between the parties 
to this matter not being settled by agreement was referred 
for hearing and determination by way of a Memorandum 
of Matters for Hearing and Determination under section 
44. The schedule to the Memorandum provides as 
follows: 

The employer Wormald Fire Systems [A Division 
of Wormald International (Australia) Pty Ltd] says 
that classifications and functions of workers in the 
fire service division are not covered by Clause 
3.—Area and Scope of the Electrical Contracting 
Industry Award No. R22 of 1978, and the award 
provisions are therefore not applicable. The 
Electrical Trades Union has the contrary view. It 
says that the Area and Scope clause does cover the 
work and that the award applies. 

For the purposes of the proceedings the Union 
will be the claimant and the employer will be the 
respondent. 

Wormald Fire Systems is a division of Wormald Inter- 
national (Australia) Pty Ltd. Its business is to market, 
install and maintain devices for the purpose of fire pro- 
tection in industry and commerce. The type of 
equipment installed includes various types of smoke and 
fire detectors, gas extinguishing systems, sprinkler 
systems, control panels and the necessary wiring of those 
panels into protection systems and to the fire brigade 
services. To do this work the Company employs three 
categories of persons. To use the Company titles for 
those classifications they are Service Technician, Tester 
and Tester's Assistant. The critical issue for deter- 
mination in this matter is whether or not the three types 
of employees engaged by the Company are persons who 
are bound by the Electrical Contracting Industry Award 
No. R22 of 1978. In making this determination therefore 
the Commission must take account of the Scope clause 
of the award, the classifications contained in it, and 
respondency. 

During proceedings the Company conceded that it was 
clearly bound by the award. This leaves for determina- 
tion the other two ingredients, that is, whether the 
employees in the classifications named are workers who 
do the type of work envisaged by the award and are 
capable of being identified under one of the classifica- 
tions contained in it. 

The scope of the award is set out in Clause 3.—Area 
and Scope which provides as follows: 

This award relates to the electrical contracting 
industry within the State of Western Australia and 
to all work done by employees employed in the 
classifications shown in the First Schedule—Wages 
and employed by the respondents in connection with 
the wiring, contracting, maintenance and the 
installation and maintenance of electric light and 
power plants, and the maintenance of electric 
installations and equipment including switchboards 
and appliances carried out by the respondents as 
electrical contractors. Provided that the award shall 
not apply to the manufacturing section of the 
business of any of the respondents (50 WAIG 299 at 
315). 

The question of the operation of this award has been 
debated before this Commission previously and in 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Appellant and 
Kounis Nominees Pty Ltd trading as Industrial Switch- 
board Manufacturers, Respondents (60 WAIG 12). The 
Commission in Court Session when considering the 
effect of Clause 3.—Area and Scope of the award 
identified the various ingredients in the clause as follows: 

The Area and Scope clause of the award con- 
tained a description of work which, when done by 
the classifications described in the First Schedule— 
Wages as part of the electrical contracting industry, 
call for the operation of the award. That work is 
divided up as follows — 

1. Wiring, contracting, maintenance and the 
installation of electrical light and power plants. 

2. Maintenance of electric light and power plants. 
3. Installation of all classes of wiring. 
4. Repair and maintenance of electrical 

installations and equipment including switchboards 
and appliances. 

The divisions of work identified by the Commission in 
Court Session appear to me to be appropriate and I 
intend to apply them to the facts which have been put by 
the parties in the matter before me. 

To support their various arguments in this case the 
parties asked for inspections. These took place at a 
number of venues. At the Hotel Resort complex attached 
to the Burswood Casino the Commission was shown the 
work which is undertaken by service technicians. This 
work had all the appearance of work which would 
normally be described as that of an electrical installer. 
Later during inspections at the University of Western 
Australia the duties of the service technician were further 
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described by reference to work done on cable trays which 
had been run to switchboards and the cabling fixed 
thereon. In particular, attention was drawn to the fact 
that pyro-cables had been installed by the service 
technicians. A control panel near the entrance of the 
Reid Library was opened to show the types of wiring with 
which the employees of the respondent were normally 
involved and in addition sensor equipment, and the type 
of cabling used to connect that equipment to the 
switchboards were inspected. 

At the Government Analytical Laboratories in 
Claremont, the work of the tester was examined. Both a 
main and a sub-panel were inspected and activities 
engaged in by the tester to isolate the halon gas system 
were observed. During that inspection the type of duties 
generally undertaken by the tester and his assistant were 
observed. These included the artificial stimulation of 
sensors to cause test alarms in order that the system could 
be verified. The function of the assistant to the tester was 
to stimulate sensors by applying smoke or heat as was 
necessary and in general to assist the tester who had 
amongst his equipment a multi-meter for the testing of 
the various systems. 

As I have observed previously the question for deter- 
mination in this matter is whether these three groups of 
employees, or any of them, are performing work within 
the scope clause in a classification contained in Clause 
5.—Definitions of this award. On the submissions of the 
parties and from what I have observed two of the 
classifications can be quickly eliminated. It is clear that 
the tester is not performing work which is comprehended 
in any of the classifications of the award. Nor does the 
work readily align with any of the divisions of work 
identified by the Commission in Court Session in 
Application No. 322 of 1979 (60 WAIG 12). The same 
can be said for the work performed by the assistant to the 
tester. 

However, the work performed by the service 
technician needs to be examined in some further detail. 
The evidence given by the Company in its support of its 
proposition that the technician is not required to involve 
himself in what might be termed electrical installation 
duties is not supported by the observations made on the 
inspections which on the contrary, tend to support the 
evidence given on behalf of the claimant by Mr Slater. I 
accept the evidence given by Mr Slater that his work is 
very much akin to that performed by electricians. He is 
licensed in accordance with the Electricity Act and he has 
been called upon to perform work involving entry into 
the mains system. The respondents, in their evidence say 
that the performance of this type of work is something 
that they have not allowed to occur in the past but the 
evidence from Mr Slater, which I accept, is that recently 
supervision involved with the service technicians have 
instructed them to perform work which can be identified 
as similar to that performed by an electrical installer 
under the Electrical Contracting Industry Award. It is 
clear also that work is involved in the installation of 
wiring and the repair and maintenance of electrical 
installations, two of the divisions of work identified by 
the Commission in Court Session in Application No. 322 
of 1979 (60 WAIG 12). 

On the evidence presented on this case I therefore find 
that the employees described by the respondent 
Company as service technicians are employees whose 
work is covered by the Electrical Contracting Industry 
Award No. R22 of 1978 and an Order will issue 
accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR190 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Wormald Fire Systems — A Division of Wormald 
International (Australia) Pty Ltd, Respondent. 

66 W.A.I.G. 

Order. 
HAVING heard Mr L.J. Benfell and with him Mr 
W.E.C. Game on behalf of the claimant and Mr C.B. 
Parks on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the functions of the classification identified 
within the respondent's operation as "service 
technician" are covered by Clause 3.—Area and 
Scope of the Electrical Contracting Industry Award 
No. R22 of 1978 and the award applies to the work. 

Dated at Perth this 18th day of August 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612A of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant 
and Robe River Iron Associates, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 3rd day of October 1986. 

Mr R.A. Keegan appeared for the claimant. 
Mr D. Moss appeared for the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The subject matter of this 
application being a matter not settled at a conference 
held between the parties at Karratha on 22 September 
1986 was referred for hearing and determination. The 
hearing took place in Pannawonica on 25 September 
1986. In substance the Memorandum of Matters for 
Hearing and Determination specifies that on or about 21 
September 1986 an investigation was conducted into an 
incident which occurred on 20 September 1986 involving 
shovel driver, Brendan Walsh and trainee shovel 
operator/greaser, Richard Turvey. As a result of the 
investigation the two employees had been re-allocated to 
new duties. Mr Walsh was to join the town crew and Mr 
Turvey was to become a janitor. The Union claimant in 
these proceedings claimed that the allocation of work 
amounted to a demotion and was harsh and unreason- 
able in the circumstances. 

On behalf of the claimant, Mr Keegan advised the 
Commission that on 20 September 1986 an incident 
occurred involving Mr Walsh and Mr Turvey. At the 
time Mr Walsh was rostered as a shovel driver on shift 
and he was supervising Mr Turvey, who was a trainee 
under his control. Apparently early in the morning Mr 
Walsh received a radio call from the Australian Workers' 
Union leading hand on site, Mr Seng Lee. The substance 
of the call was that Mr Lee wished to speak to Mr Walsh 
and he asked him to meet him at the bottom of the shovel 
ladder. In due course Mr Walsh left the shovel, had a 
discussion with Mr Lee and returned. He says that at all 
times when he was absent from the control cab of the 
shovel he could view its operations and had access to 
radio communication should the need arise. 

Mr Keegan submitted that the leaving of the cab by the 
shovel driver often occurs at Pannawonica and evidence 
would be led that in the later stages of training it is proper 
that the shovel driver observe shovel operation by the 
trainee from the ground in order that he can give 
appropriate remedial instructions should that be 
necessary. In any event, he said, Mr Turvey had 
completed 300 hours as an operator which is a statutory 
specification for training for a shovel driver although it 
was conceded that he had not passed the necessary 
practical or technical test to allow him to become 
certificated. 
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After Mr Walsh had returned to the shovel he was 
called out of the cab along with Mr Turvey and they were 
confronted by the shift foreman, Mr Puddy, who 
demanded to know why Mr Walsh had been absent from 
the cab. Mr Walsh declined to answer at the time, as did 
Mr Turvey. They were asked to sit in the smoko bus 
which had arrived and they remained there for 40 minuts 
until they were instructed to attend a preliminary inquiry 
to be conducted by the Acting Mine Manager. That 
inquiry, for the reasons set out later in this decision did 
not take place at the time and was eventually held on the 
following Monday and as a result of it the two employees 
were re-allocated duties as described in the schedule to 
the Memorandum of Matters for Determination. 

Mr Keegan submitted that the re-allocation of duties 
for Mr Walsh would cause him to suffer a major 
reduction in his rate of pay and that, as currently 
advised, that reduction would be permanent and over a 
period could cost many thousands of dollars. In Mr 
Turvey's case, in the short term, the re-allocation to a 
janitor's position would not cost him a drop in wages, in 
fact there was a small increase, but in the long term 
because he would not be able to complete his certifica- 
tion he would suffer a similar loss of opportunity of 
earnings to Mr Walsh. Mr Keegan did not concede there 
had been any error on behalf of the two workers but he 
submitted that if the Commission was to so find then in 
the alternative the penalty was disproportionate to the 
offence. 

Mr Brendan Walsh gave evidence. He said he had been 
a power shovel operator for two years at Pannawonica 
after undergoing initial training at Mt Newman Mining, 
he noted that during that training it was regular practice 
to go down on to the ground to observe trainees at work. 
This was an essential part of the training process because 
each shovel driver must be able to set up his own shovel. 
He said that on 20 September 1986 at 4.30 a.m. he 
received a radio call from Mr Seng Lee requesting that he 
meet him at the bottom of the shovel ladder, he left the 
cab some five to 10 minutes later and met Mr Seng Lee 
who had in the meantime arrived in a vehicle. He left the 
trainee Mr Turvey to continue operations while he left 
the shovel and got into the vehicle with Mr Lee. The 
vehicle was shifted some distance from the shovel and the 
two men had a discussion concerning a problem that Mr 
Seng Lee had. 

Mr Walsh gave evidence that he was out of the cab for 
a maximum of 10 minutes, he then returned to the shovel 
and soon after Mr Puddy arrived in company with Mr 
Johnson, who is the site industrial relations 
Superintendent. He was asked why he had been absent 
from the shovel and whether the trainee was driving. He 
declined to answer for two reasons, firstly because Mr 
Johnson was in attendance and secondly because Mr 
Puddy was very upset and was claiming that his 
(Walsh's) conduct would endanger his (Puddy's) quarry 
manager's ticket. Later he was asked to sit in the smoko 
bus for a period of 40 minutes after which he was told to 
report to the office for a preliminary inquiry. On the way 
he stopped to make a telephone call to the Federated 
Engine Drivers' and Firemen's Union convenor to seek 
his attendance. While he was making the telephone call 
Mr Puddy indicated that the inquiry would not wait until 
Mr Grey, the Union convenor, attended and that being 
the case Mr Walsh and Mr Turvey declined to attend and 
the matter was stood over until the following Monday. 
At that inquiry Mr Walsh did have the company of 
another official of the Union during the conduct of the 
proceedings. Under cross-examination by Mr Moss, for 
the respondent, Mr Walsh admitted that he had left the 
shovel and that he had parked in the vehicle with Mr Lee, 
the vehicle could have been up to 100 metres away but 
still within the cable arch. He said he could observe the 
operations of the shovel from that position and that if 
anything occurred which was untoward he could have 
radioed the trainee and given him advice. 

He said that he did not believe that he had refused any 
instructions in declining to answer the questions posed to 

him by the shift foreman nor did he, in effect, refuse to 
go to any inquiry. He would have gone had his Union 
convenor been present. 

Mr Richard Turvey gave evidence on his own behalf. 
He confirmed the time stated by Mr Walsh as the time of 
the radio call. He said he loaded 2Zi trucks while Mr 
Walsh was absent, and Mr Walsh had been back in the 
cab for some 15 minutes before Mr Johnson and Mr 
Puddy arrived. He acknowledged that Mr Puddy had 
asked him whether he had operated the shovel and if he 
realised the implications of this. 

He gave further evidence concerning the events leading 
up to the inquiry. That evidence differing in no marked 
degree from that given by Mr Walsh. His further 
evidence related to happenings subsequent to the matters 
subject to this reference concerning his allocation to new 
work and his refusal to attend training for the new 
position and subsequently following a change of heart in 
that respect, his refusal to attend training which he saw to 
be in a different light to a safety induction to the new 
work. 

Mr Seng Lee gave evidence to say that he was the 
Australian Workers' Union acting leading hand. His 
duties involved pulling of cables and general duties 
concerned with the shift. He confirmed that he had made 
a radio call to discuss a matter involving shovel training 
with Mr Walsh. He had picked Mr Walsh up from the 
botton of the shovel and parked some 40 or 50 metres 
away from it, inside the cable arch to the right of the 
shovel. After his discussion with Mr Walsh he drove him 
back to the shovel. Mr Walsh was with him no longer 
than three or four minutes. 

Mr Seng Lee was given the opportunity by Mr Moss to 
refute the evidence which was to be given by the 
Company that the radio call was much earlier than 4.30 
a.m. and that Mr Puddy and Mr Johnson were present at 
the shovel from 4.30 a.m. to 4.45 a.m. and had observed 
his vehicle coming through the arch at 4.45 a.m. Mr Lee 
denied that the times were correct. 

The final witness for the claimant was Colin Jeffries, a 
shovel operator. He gave evidence that it was a common 
practice at Pannawonica for shovel drivers to leave the 
cab during training sessions to direct a trainee by hand 
signals from the ground particularly in moves and set- 
ups. He said it was essential that this take place so that 
trainees learnt the skills from the ticketed men. He said 
that he had performed these duties himself and had left 
the shovel to do so. Under cross-examination by Mr 
Moss he admitted that the driver was always in close 
proximity during these activities and would not leave the 
locality during training. 

Mr Moss, in reply for the Company, submitted that 
there were significant matters which need to be borne in 
mind by the Commission when assessing the merits of 
this case. Firstly, the number of hours completed in a 
trainee's training period was largely irrelevant because he 
had still not completed the requirements necessary to 
become certificated and because of that he was not 
qualified to operate on his own. He said that the evidence 
he would lead would describe major differences in the 
apprehension of events by the various parties. Mr Puddy 
and Mr Johnson would say that a radio call originating 
from Lee occurred at 4.15 a.m. They were at the shovel 
from 4.30 a.m. to 4.45 a.m. and saw a vehicle 
approaching from the direction of the load out, it moved 
within their vision for some 300 metres and they had 
identified Mr Walsh getting out of that vehicle and 
climbing the ladder. After they had observed this, Mr 
Puddy and Mr Johnson went and found the Federated 
Engine Drivers' and Firemen's Union leading hand, and 
asked him whether any crew changes had been made on 
the shovel, when they had assured themselves that this 
had not occurred they had returned 25 minutes later and 
stopped the operation of the shovel. 

The nub of the matter was that Mr Walsh had left the 
shovel on what was private business and he refused to 
answer questions put to him by Mr Puddy concerning the 
reasons for his absence. Contrary to the evidence given 
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by the witnesses for the Union, Mr Walsh was absent for 
at least 15 minutes from the cab. The actions of both Mr 
Walsh and Mr Turvey are tantamount to breaches of 
their contract of service, in that Mr Walsh knew at all 
times during the shovel operations he must attend to the 
training of his trainee in a diligent manner. Secondly, the 
request from the Company officers for information con- 
cerning his whereabouts was reasonable and proper and 
should have been answered at the time. Because the 
answers were not given then the implicit term of contract, 
that is the retention of trust to perform duties in a proper 
and safe manner, had been breached such that the 
Company was forced to take the action that it did. It was 
Mr Moss' submission that the reason for failure to co- 
operate was that both of the employees knew that they 
were in breach of their contract of service and their 
continued failure to co-operate with the preliminary 
investigation confirms that. 

In his evidence Mr Kevin Johnson confirmed that he 
had been parked in a vehicle with Mr Puddy opposite the 
shovel for at least 15 minutes, and he had seen the head- 
lights of the vehicle appear over a hump and saw a person 
mount the shovel ladder. Mr Puddy had identified that 
person as being Mr Walsh. He confirmed also that both 
Mr Walsh and Mr Turvey had declined to answer 
questions but that Mr Lee had said that the absence was 
no greater than five minutes. 

Mr Puddy said that he had heard the radio call at 4.25 
a.m., that the shovel was definitely unattended by Mr 
Walsh for at least 15 minutes, and that there were no 
vehicles parked in the vicinity. He confirmed that he had 
asked both of the employees for an explanation and that 
they had both declined to answer. During cross- 
examination by Mr Keegan he confirmed that at least 
three trucks were loaded during the absence. 

There are substantial differences in the evidence 
between the parties on crucial items but in view of the 
evidence of Mr Walsh himself, the Commission does not 
need to make a finding as between the evidence of the 
parties because he admitted that he was absent from the 
shovel for at least part of the period which is subject to 
enquiry in this matter. The time he admits is somewhat 
less than that claimed by the Company but nevertheless 
he was absent for a purpose not being associated with 
training of his trainee. His own evidence is that he was 
discussing Mr Seng Lee's private matters with him. 

I am prepared to accept the evidence of Mr Colin 
Jeffries that the practice at Pannawonica is for shovel 
drivers to direct trainees from the ground as part of their 
training, and I do so with the knowledge that Mr Moss 
indicated he did not challenge that evidence. However 
the conduct of Mr Walsh is distinguishable and he cannot 
call that past practice in aid because, on his own 
admission, he had not dismounted from the cab to 
conduct training of his trainee. To that extent he is in 
breach of his contract of service and he must surely know 
that. Similarly, Mr Turvey continued to operate the 
shovel during the absence of Mr Walsh when he knew 
that Mr Walsh was not available to direct him. From the 
Commission's examination of the area where the 
incident occurred and bearing in mind that it was in a 
time of complete darkness, it cannot be said that Mr 
Walsh was in a position to conduct training of Mr 
Turvey, even though he was in a vehicle equipped with a 
radio. In that case Mr Turvey should have ceased 
operations of the shovel. 

Further, both of the employees involved in this issue 
compounded the problem they had made for themselves 
by refusing to answer questions concerning their actions 
at the time. It was reasonable for the shift foreman in the 
circumstances to ask the questions, as it was reasonable 
for them to immediately attend a preliminary inquiry 
because the officers conducting that inquiry have a 
statutory duty to make such enquiries in the event of 
incidents of this nature. 

There is no need in this decision to analyse the events 
which occurred after the time of the inquiry but I note 
that the Commission has taken into account the type of 

behaviour exhibited by both the employees on a 
continuum when assessing its view of the matters for 
decision here. 

The penalty applied by the Company upon these two 
workers however, is severe. It would mean a continuing 
penalty in Mr Walsh's case of a loss of the opportunity to 
earn in a classification for which he has undergone long 
training and has much experience. And even though Mr 
Turvey will not immediately face a reduction in wages, in 
the long term he would suffer similarly. Both of these 
workers have been in breach of their contract of service 
and their duty to their employer in this incident, and the 
employer is entitled to impose some penalty. However, in 
the Commission's view, the penalty in the circumstances 
is too harsh. It is believed that the allocation of new 
duties to both of the employees in this instance should be 
a salutary warning to them, as to the seriousness of their 
conduct, but to continue the punishment for an 
indefinite period would be unfair. 

The Commission therefore intends to order that the 
employees involved, Mr Brendon Walsh and Mr Richard 
Turvey be confirmed in the allocation of duties given to 
them by the Company for a period of three months from 
the date of this decision. Thereafter they should be 
reclassified to the positions previously occupied by them. 

In making this decision I have taken into account the 
prevailing industry relations circumstances and have 
brought that assessment to bear on my decision. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612A of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr R.A. Keegan on behalf of the 
claimant and Mr D. Moss on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the reclassification of duties to take effect 
from 29 September 1986 advised to Mr B. Walsh 
and Mr R. Turvey (the employees) in letters dated 22 
September 1986 shall stand except that after a 
period of three months from the date hereof the 
employees shall be reclassified to the classifications 
occupied by them on 20 September 1986. 

Dated at Karratha this 3rd day of October 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612C of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr R.A. Keegan on behalf of the 
claimant and Mr T.A. Barrow and with him Mr K. 
Johnstone on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the rosters submitted to the Commission 
during proceedings held in Karratha on 9 October 
1986 and identified as Exhibit B1 shall apply on and 
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from 20 October 1986 and, save and except for any 
variation arising from the operation of Clause 8 of 
Part III — Railroad Traffic Operation of Industrial 
Agreement No. 10 of 1979, shall operate for a 
period of 12 months. 

Dated at Perth this 13th day of October 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

6. A five per cent loading on items 1-5 in the case 
of a Foreman who is regularly required to arrange 
for a minimum of 10 per cent of the work to be 
performed by outside contractors and is responsible 
for the inspection and acceptance of the finished 
work. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR266 of 1986. 

Between Foreman (Government) Industrial Union of 
Workers, Western Australia, Claimant and Hon 
Minister for Works, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 18th day of July 1986. 

Mr L.J. Irwin on behalf of the Claimant. 
Mr K. Richardson on behalf of the Respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The matter referred 
to the Commission for hearing and determination 
pursuant to section 44 of the Act is: 

The Union claims that Mr Gordon, Foreman, 
Building Management Authority — Sheet Metal 
Shop, has been incorrectly classified from 15 June 
1983, when he filled the aforementioned position 
because he did not receive an allocation of two 
points per apprentice under his control in accor- 
dance with the grading points system provided by 
the Government Engineering and Building Trades 
and Sub-Foreman Award No. 15 of 1973. 

(The facts and circumstances surrounding the 
handling of apprenticeship matters within the 
Building Management Authority are those which 
the Union relies on to claim for higher entitlements 
in conjunction with general custom and practices 
and precedences.) 

The Respondent objects to and opposes this 
claim. 

The starting point of the Commission's consideration 
is the Government Engineering and Building Trades 
Foreman and Sub-Foreman Award No. 15 of 1973, 
specifically the Schedule to that award which is repro- 
duced hereunder: 

Government Engineering and Building Trades 
Foreman and Sub-Foreman Points System. 

1. Three points for each Special Class Tradesman 
or Technician under control. 

2. Two points for each other tradesman, 
including sub-foremen and leading hands under 
control. 

3. Two points for each apprentice under control 
if the Foreman has sole responsibility or one point if 
some other category of worker (e.g. Master of 
Apprentices) has responsibility for supervising 
apprentices. 

4. One point for each worker under control. 
5. Five points for each trade are under 

supervision. 
Trade areas are defined as: 

(a) Electrical/Electronics. 
(b) Engineering/Mechanical. 
(c) Building. 
(d) Vehicle Building. 

Foreman 
Foreman 
Foreman 
Foreman 
Foreman 
Sub-Foreman 
Sub-Foreman 
Sub-Foreman 

Class 4 
Class 3 
Class 2 
Class 1 

Class 2 
Class 1 

Points 

Points 

1 — 40 
41 — 80 
81 — 120 

121 — + 

At issue here is paragraph three of the schedule and 
whether or not Mr Jon Gordon satisfied the require- 
ments thereof for the awarding of two points for each 
apprentice under control. 

The evidence given by Mr M.J. Hitchcock, who was 
Works Manager from late 1970 until retirement in March 
1985, as to the factual situation "on the job" is vital to 
the issue and is therefore cited at length hereunder. 

MR RICHARDSON: In your position as works 
manager, what duties were entailed? — In my 
position as works manager I was responsible for 
both construction and maintenance — construction 
mainly within the metropolitan area and 
maintenance throughout Western Australia. I had 
three separate workshops under my control. I am 
sorry. There were four workshops. I had sheet 
metal, fitting, refrigeration and mechanical services 
plumbing workshop. 

How many men would have been employed in 
those shops? — Including country-based staff I had 
an average of approximately 150. 

That would have been in the four main areas, I 
assume? — Yes. 

Has that panel always been in existence for the 
selecting — You say there were approximately 30 to 
40 apprentices. Has the panel always been in 
existence to eliminate a number of apprentices down 
to the set number — whether it be three or four — 
that you require in each shop? — There was always 
Mr Skinner and myself and the foreman changed 
because of the change of foremen in the various 
workshops. The panel of three operated for many 
years. Occasionally we would have an industrial 
officer there sitting in on interviews but mainly it 
was the three of us. 

Thank you. How many apprentices have there 
been in each shop on an average basis would you 
say? — In the latter years there was an average of 16 
apprentices to each workshop. 

That is in the latter years. How many years would 
that be — the last four, the last five? — About the 
last five or six years. 

In the last four or five years did you still retain 
those four workshops or was there a change? — No. 
I retained those workshops up until the BMA took 
over. 

What involvement would you have had with 
apprentices during that time — apprentices with the 
Public Works Department? — During that time I 
was at our construction depot at Welshpool daily. 
The involvement then would have been very similar 
to what it was in the later years. With the number of 
apprentices, the number of staff and the number of 
workshops, I had to rely heavily on foremen to look 
after their particular workshops. That's why they 
were appointed to look after these. The foremen 
had sub-foremen and leading hands to help them 
with their work loads and mainly the actual on-site 
training was back to the foreman. Even if I saw 
something wrong in a workshop, saw an apprentice 
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doing something wrong, I would make a point of 
going to his foreman instead of disciplining that 
particular person in the workshop itself because I 
always maintained that this was a foreman's 
responsibility. It was his duty and at least he would 
know what was going on. 

You have made specific reference to on-the-job 
training. There is also the other side of apprentice- 
ship training, that being the technical schooling 
side. What input, if any, did you have on that side of 
their training? — The only input was at the initiation 
nights. We did emphasise the need to both parents 
and apprentices for night school and I was involved 
— Quite often the apprentice would come and ask 
what courses I considered they should take at night 
school. I would advise them in that capacity but 
their actual training as part of their indentured 
period: The only involvement I would have there 
would be if they were playing up inasmuch as non- 
attendance at school, late attendance. If the 
foremen got sick and tired of speaking to them, they 
would bring it to my attention. Quite often the cards 
that came back from the technical college would 
come to me. Other times they would go direct to the 
particular foreman. / suppose it was a general 
overall view of the apprentice training. If there were 
any problems, I would get involved. 

Did that happen over the last few years as well? By 
that I mean the last four to five years? — I sort of 
adopted the policy where it was the foremen's 
responsibility ever since I had foremen. 

Concerning the technical schooling side of the 
training, you have mentioned bad reports from the 
technical schools concerning some apprentices and 
that you would get involved. To what degree would 
you actually get involved though? Would you 
counsel the apprentice? — Depending on how bad 
the reports were. If the reports came back through 
regular non-attendance, regular late appearances 
and if the foreman felt that he wasn 't having any 
success in trying to counsel or talk to the apprentice, 
I would then get involved with the apprentice. 

Who would make the approach to you — the 
foreman? — The foreman. 

The foreman would approach you? — Yes. 
And then? — Then I would get involved with the 

apprentice, sometimes in the presence of the 
foreman, other times without the foreman, 
depending on the situation. 

In your opinion, did foremen in those particular 
shops have total control of the apprentices or total 
responsibility for apprentices as far as the training 
of them in their workshops was concerned. As far as 
signing of their indentures, their probationary 
papers, the arranging of interviews, cancellation or 
termination of indentures — they were not involved 
in that side of it but they were involved in the actual 
workshop and on-site training. 

Who would have been involved in all of the 
administration work — the paperwork you have just 
mentioned. Who would have been involved in that? 
— Myself plus clerical assistants. 

What about disciplining the apprentices concern- 
ing bad school reports or severe incidents of bad 
work performance in the job site? Who would 
report that to you? — The foreman. 

Was Mr Gordon made aware of the responsibili- 
ties for apprentices — the duties concerned? — He 
was told that he would have tradesmen, he would 
have labourers and apprentices under this control. 
There was nothing specific laid down as to the 
particular duties of each person. He was also told 
that he had sub-foremen and leading hands under 
his control also. 
MR IRWIN: Could you be described as the ultimate 
discipline stop-gap when it was out of control down 
here? I mean the real tough cases? — Yes. If the 

situation got to the stage that the foreman felt that 
he was having difficulty then it would be referred to 
my office. 

Otherwise you were happy to see the foreman run 
it the best way he knew how, without complaints 
coming from elsewhere? — I had to be because with 
the amount of staff and the amount of workshops 
that I had, plus the fact that I was responsible for 
maintenance throughout Western Australia, my job 
was physically impossible that I could do everything 
myself. I had to rely on other people to do certain 
phases of it. 

(Emphasis Added.) 

The above evidence together with that of Mr Gordon 
(see pages 12-28 Transcript) portrays the factual "on the 
job" situation against which paragraph three of the 
Schedule is to be read. The phrase "sole responsibility" 
is plain of meaning but is conditioned by the later words 
and has responsibility for supervising apprentices. 

On the evidence, Mr Gordon had "sole responsibility" 
for the apprentices unless at his discretion he chose to 
refer a particular problem to higher authority namely Mr 
Hitchcock, the Works Manager. 

Supervise is defined in the Concise Oxford Dictionary 
to mean "direct or watch with authority the work or 
proceedings or progress of, oversee". Thus the 
expression "responsible for supervising apprentices" 
when viewed in light of the above evidence and 
definition, applied to Mr Gordon rather than to Mr 
Hitchcock, the Works Manager. 

In the result the Commission concludes that Mr J. 
Gordon was entitled to the allocation of two points per 
apprentice from 15 June 1983 until position 209430 
Master of Apprentices was occupied. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR266 of 1986. 

Between Foreman (Government) Industrial Union of 
Workers, Western Australia, Claimant and Hon 
Minister for Works, Respondent. 

Order. 
HAVING heard Mr L. J. Irwin on behalf of the applicant 
and Mr K. Richardson on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That Mr J. Gordon be allocated two points per 
apprentice from 15 June 1983 until position 209430, 
Master of Apprentices, was occupied. 

Dated at Perth this 23rd day of July 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR106 of 1986. 

Between Australasian Meat Industry Employees' Union, 
Industrial Union of Workers, West Australian 
Branch, Perth, Claimant and Metro Meat Ltd 
(Geraldton Division), Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 16th day of May 1986. 

Mr J. Gerritsen on behalf of the claimant. 
Mr R.A. Heaperman on behalf of the respondent. 
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Reasons for Decision. 
THE COMMISSIONER: This matter comes to the 
Commission for determination following the issue on the 
7th day of March 1986 of a Memorandum of Matters for 
Hearing and Determination pursuant to section 44. That 
Memorandum provides in its schedule as follows: 

At Narngula Abattoir the parties have by mutual 
agreement applied an averaging system for assess- 
ment of penalties payable under Clause 30 (4) (h) of 
the Meat Industry (State) Award No. R9 of 1979. 

A dispute has arisen over retention of the system. 
The claimant says that the system should be 
abandoned or alternatively a higher percentage 
paid. The respondent says that the system should be 
maintained in and a lower percentage paid. 

This dispute was first before the Commission on the 
20th day of February 1986 following the notification that 
a dispute had arisen at the Geraldton works operated by 
the respondent concerning the averaging system which 
was then applied for assessment of penalties to be paid 
for the processing of objectionable sheep. It was 
apparent that instead of applying the award provisions of 
assessment of payment for objectionable sheep on an 
individual basis that it had been the practice at the works 
to average objectionables across the whole of the produc- 
tion and make a payment based on that average. That 
payment was currently nine per cent of the total product 
treated. The average could be related back to a similar 
average payment system operating both at the Katanning 
and Albany abattoirs which had its genesis in an assess- 
ment of objectionable penalties made on similar basis at 
the Midland Junction abattoir after statistical surveys. 
The percentage used at both Katanning and Albany was 
seven per cent, the higher percentage at Geraldton being 
because of the effects of local conditions which are 
discussed later in this decision. 

The system had been in place for many years but of 
recent times the workers at Geraldton had been con- 
cerned that the nine per cent did not reflect a fair 
average. They had raised their concerns about the 
quantum of the average to their management which 
refused to change the nine per cent and as a result the 
Union, on behalf of its members employed at the works, 
withdrew from an agreement for the payment of 
penalties by averaging by serving upon the employer one 
week's notice of withdrawal. 

After the withdrawal took effect the respondent then 
assessed the penalties for each sheep on an individual 
basis. This lead to disputes on the slaughter floor 
particularly in respect of a line of 406 sheep which were 
alleged to have been objectionably mulesed. When the 
sheep were presented for slaughter the slaughtermen 
refused to handle them. They also refused to handle 
another line of sheep which were presented and work was 
stopped. 

At the conference which took place on 20 February 
1986 the Commission arranged that inspections take 
place and that all objectionable sheep processed be 
tagged. The tagging to be carried out to test whether 
individual slaughtermen could objectively assess the 
objectionable sheep. The result of the survey was that 
workers tagged 19 per cent of the total number of sheep 
processed as being objectionably mulesed. This result 
was completely unacceptable to employers. 

Various avenues of settlement were explored with the 
parties but in the final analysis agreement could not be 
reached. As a result the Commission made a statement to 
the parties on the future handling of the matter. That 
statement provided inter alia that: 

Today there have been extensive discussions and 
inspections. The Commission has conducted 
conferences with the parties both together and 
separately. Unfortunately no agreement was 
reached, nor does it appear likely that there will be. 
In that event I intend to proceed, on the parties' 
wish, to determine the dispute by arbitration. I 

advise the parties that in doing so I will follow the 
principles set out in section 32 (7) of the Industrial 
Relations Act 1979. 

(Extract from Statement 
issued on 20 February 1986.) 

Accompanying that statement was a formula for the 
interim resolution of the dispute. That formula was 
accepted by the parties and work has continued to allow 
these proceedings to take place. 

To put the matters, the subject of examination in this 
decision, in context it is necessary to analyse the history 
of the averaging system. The arrangement had its genesis 
between the years 1967 to 1971 when industrial disputes 
occurred at the Midland Junction abattoir over the 
assessment of sheep on an individual basis as objectional 
for purpose of payment of penalties specified under the 
award then applying. 

During those years detailed statistics were collected at 
Midland Junction of penalties paid and these penalties 
were averaged as a proportion of the kill. The collection 
of data was effected through the kill sheets by calculating 
the total number of penalties paid during processing of a 
particular line of sheep. The statistical analysis was done 
on penalties actually paid, not on penalties disputed. 
During the period of the collection of the statistics it is 
relevant to note that a number of sucker lambs killed as a 
proportion of the kill varied between 20 to 25 per cent. 
These numbers are significant because it is said that the 
sucker lambs do not attract as great a number of 
penalties as older sheep. In this context it is also relevant 
to note that during the period of assessment the incidence 
of mulesing in the total kill cannot have been any more 
than 30 per cent. 

The result of the study was that at the Midland 
Junction abattoir penalties were averaged to be 7.5 per 
cent of the full rate. Payments resulting from application 
of the average flowed to all slaughtermen involved on the 
slaughter floor. It was later flowed to the other Govern- 
ment works at Robb Jetty by award prescription. Then 
because of the practicality of the concept it was flowed to 
other meat works or was used as a base upon which other 
meat works made their own assessment. It was said by 
Mr Gerritsen, for the claimant, that most private export 
meat works use an averaging system fixed at 7.5 per cent, 
whereas Geraldton has nine per cent, the higher percen- 
tage being compensation for extra dirty sheep and grass 
seeds. Katanning is a further exception and pays eight per 
cent which takes into account heavy grass seed 
contamination in that area. 

The agreed level of nine per cent at Geraldton was 
fixed in 1977 as indicated in Exhibit G5. In 1977 the 
Union and Metro Meat Ltd (Geraldton Division) had 
made an agreement in respect of starting and finishing 
times. That agreement was made partly in return for the 
acceptance of the objectionable percentage. This 
arrangement is set out in the third paragraph of the letter 
dated 14 February 1985 (Exhibit G5), from the General 
Manager of Metro Meat Ltd to the Secretary of the 
claimant Union as follows: 

The agreement referred to only applies to 
Geraldton works for the following reasons: 

1. The tally on the beef floor is 11.5 and at this 
point we do not claim for the hock-cutter (0.25) or 
saw cutting H-bone (0.25). 

2. The objectionable percentage is nine per cent 
paid in goats and sheep. 

(Exhibit G5.) 
In view of the submission of the respondent in this 

matter that goats should not be part of the assessment 
this original arrangement between the parties is 
important. 

The claimant says that the effect of objectionably 
mulesed sheep on the average is important and it is 
necessary therefore to examine the history of this 
technique for control of blowfly strike. The first time the 
issue rose in proceedings before this Commission, such 
that it drew specific comment was in proceedings before 
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the Western Australian Industrial Relations Commission 
in Nos. 1, 2 and 3 of 1977, Anchorage Butchers Pty Ltd 
(applicant) and West Australian Branch, Australasian 
Meat Industry Employees' Union, Industrial Union of 
Workers, Perth (respondent) before Commissioner D.E. 
Cort. In its decision issued on the 19th day of December 
1972 [(1972) 53 WAIG 97 at page 117] the Commission 
observes: 

The claim by the Union will be allowed with 
respect to sheep that have been mulesed in such a 
manner as to impair the work of slaughtermen. It 
would seem that some sheep, by reason of the 
manner in which mulesing was carried out would 
create a difficulty for slaughtermen, but others 
would not. As is the case with other penalties, the 
foremen will be required to form an opinion as to 
whether the extra rate is justified. 

Further in the decision when discussing payment in 
lieu of penalties the Commission observed as follows: 

At Midland an amount equal to the ordinary rate 
of l/i per cent of the daily kill is paid in lieu of 
penalties, and it is agreed that that rate should be 
continued to be paid. However, in view of the pro- 
vision of the Victorian Meatworks Agreement, the 
Union seeks a payment at the other works 
equivalent to 15 per cent of daily earnings. 

First in relation to objectionable stock at large it is 
clear that the requirements of the Department of 
Primary Industry and the action taken by several 
works, has reduced the numbers of such stock likely 
to come to the slaughter floor. This was established 
by the evidence and to an extent may be said to have 
been supported by the issues. Notwithstanding the 
evidence with respect to mulesed sheep treated at 
Midland, no suggestion had been put by the Union 
to increase the amount of payment in lieu of 
penalties. 

The Commission is not aware of the number of 
objectionably mulesed sheep and ram lambs which 
may be handled at the works but, subject to what 
may be said at the speaking to the minutes, it seems 
likely that with a reduction in "objectionables" the 
payment prescribed could also be sufficient to cover 
the penalty rate fixed for slaughtering such stock. 

The Commission, by these statements, was recognising 
that mulesed sheep did create problems for slaughtermen 
but the extent of the problem was not so great that it 
should require additional compensation at Midland 
given that the Department of Primary Industry had 
taken action to increase the effectiveness of its ante- 
mortem inspections. 

The Commission later observes in the same decision 
that: 

... in South Australia the award, which some 
years ago was used as the basis for the Midland 
Award, prescribes 9Vi per cent of the rate per head 
in lieu of penalties including those for "coolie" 
sheep, rams, genuine stags, ram lambs — 50 lbs and 
over — and goats, and in the other the ordinary 
wage of the slaughterman includes an unspecified 
amount in lieu of penalties. 

To interpolate it may be said from the con- 
sideration of the foregoing provisions that the 
amount now paid at Midland compares at least 
reasonably with payments elsewhere . .. and even if 
mulesed sheep and ram lambs are included ... the 
payments being made elsewhere in Australia are not 
sufficient to cause the claim to be granted. 

In summary the history discloses that the averaging 
system has been developed over extensive period and on 
the basis of the pattern of the kill which existed during 
the time of assessment, the type of penalties included a 
broad range of penalties prescribed in the award, 
amongst which, from 1973 onwards, was included an 
allowance for objectionably mulesed sheep. The record 
also discloses that at the Geraldton works there was an 
additional loading to that fixed for Midland, which on 

the evidence appears to recognise the occurrence at 
Geraldton of dirty sheep and grass seed contamination. 
In addition the Geraldton kill included the counting of 
the total number of goats slaughtered. 

The claimant submits that the percentage should be 
changed for two reasons. Firstly, it asserts that the 
pattern of kill has changed. Secondly, that the spread of 
the use of mulesing as a technique for blowfly control, 
and the changes in the techniques of mulesing have been 
such that additional work is occasioned for slaughtermen 
in processing sheep where the mulesing technique has 
been faulty so as to cause additional scar tissue with 
resultant adhesions. 

In respect to the change in the kill it is submitted by the 
claimant that the incidence of Australian live sheep 
exports, and its effect on the structure of the kill left to be 
processed in this country, is so notorious as it does not 
require substantive evidence. However, it draws to the 
Commission's attention a history of relevant issues 
which is contained in the Bureau of Agricultural 
Economics Canberra Occasional Paper No. 81, 
Australian Live Exports, published by the Australian 
Government Public Service in Canberra 1983. This paper 
reports that the live sheep export trade for slaughter 
commenced from Western Australian in the early 1950's 
with small shipments to Christmas Island, Mauritius, 
Singapore and Malaysia. The number then shipped was 
small, less than 150 000 head per year. 

In 1960 the Middle East sheep trade commenced with 
shipments to Kuwait. This trade grew slowly until in 1967 
the Kuwait exports exceeded exports to Singapore by a 
significant amount. Sheep for slaughter were exported to 
Saudi Arabia and Bahrain in 1962 and these countries 
became a regular significant market for Australian sheep 
by 1975. 

The trade grew modestly during the 1960's and early 
1970's and increased significantly in 1974 as a result of 
the increased petroleum prices. By the end of the decade 
the live sheep export trade had grown to 5.7 million head 
and it is significant that Western Australia has been the 
leading sheep exporting State since the inception of the 
trade. In 1982 Western Australia accounted for more 
than 50 per cent of the sheep exports in that year. The 
sheep exported for slaughter were primarily Merino or 
Merino cross wethers. They comprised 98.5 per cent of 
the exports in 1975 and 97.5 per cent in 1980. In 1980 
2 663 750 sheep were exported from the Port of 
Fremantle, of these 2 553 423 were wethers, 44 287 were 
vasectomised rams, and 66 220 were crossbred ewes (see 
Table A 15; Exports of Sheep from Australian Ports 
1980, Occasional Paper No. 81, Bureau of Agricultural 
Economics). 

The implications of these figures are clear. The sheep 
which remain to be slaughtered in Australia are now 
predominantly ewes of culling age. That is five years of 
age and older. The evidence before the Commission is 
that ewe sheep of that age are more susceptible to 
penalties because of their age. 

The second leg of the claimant's argument directs itself 
to the effects of mulesing. In the proceedings the 
Commission was assisted in this respect by the evidence 
by Mr H.E. Fels who is a research officer with the 
Western Australian Department of Agriculture. Mr Fels 
holds a Bachelor degree of Science in Agriculture with 
Honours and during the 1970's had specialised on 
blowfly control. In addition to the evidence of Mr Fels 
the applicant produced evidence by way of various 
papers on the issue of blowfly control. One such paper is 
the Literature Review of Surgical and Chemical Methods 
of Sheep Blowfly Control by S.G. Gheradi, Technical 
Bulletin No. 39, published in May 1978 by the Depart- 
ment of Agriculture of Western Australia. This paper 
relates that in 1932 a South Australian grazier, Mr 
J.H.W. Mules, described an operation for the surgical 
removal of breach skin and wrinkles to reduce 
susceptibility to urine staining in ewes and consequently 
breach strike. 
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The original operation consisted of removal of the 
medial crotch folds which often extended down each side 
of the breach adjacent to the vulva. These techniques 
were improved in the years that followed. Early 
modification was known as the Modified Mules 
Operation which consisted of the removal of a single 
strip of skin from each buttock. The Modified operation 
left two crescent-shaped wounds starting about 2.5 cm 
above and to the side of the butt of the tail, passing along 
the edge of the bare area to between 2.5 cm and five cm 
below it. Then turning slightly outwards and continuing 
to finish on the outside of the hamstring. This technique 
was further modified by Graham and Johnstone in 1947 
to alleviate certain faults in the performance of the 
operation. A further improvement was made to the 
Modified Mules by the introduction of the "radical" 
operation by Morley in 1949 in which the two breach cuts 
were extended to join above the base of the tail which was 
completely stripped. 

Gheradi reports in his paper that the mules operation 
was shown to be a most effective weapon against blowfly 
strike but it did not gain early, widespread favour — 
partly because of the unsightly operation involved. It was 
used to a limited extent in the early 1950's but its 
popularity declined with the advent of chemical methods 
of blowfly control. With the development of resistance 
to these chemicals and the banning of their use on 
domestic livestock the popularity of the mules operation 
increased again. The establishment of mulesing schools 
in the mid 1960's by the Western Australian Department 
of Agriculture was designed to assist the training of 
skilled operators and to ensure the training of skilled 
contractors to handle the large number of sheep involved 
and in deciding techniques used and managerial pro- 
cedures associated with the operations. 

The paper further observes that results from an 
inquiry in 1971 found that "mulesing wounds that 
penetrated the muscle probably caused some rejections 
and severe difficulty at skinning" (Gheradi, page 7, 
italicising mine). 

Further developments took place with changes in tail 
docking and special tail-strip operations with a result that 
these were combined with either the Radical or Modified 
Mules operation. 

In a survey of cattle and sheep parasite control 
practices in 1981 the penetration of blowfly control by 
mulesing is noted. On the basis of a questionnaire sent to 
over 800 randomly selected brand owners from the 
South-West region of Western Australia in 1981, it was 
found that over 87.4 per cent of farmers with Merino 
sheep mulesed all or some of their lambs and most of 
these (83.7 per cent) were mulesed at lamb marking. 

The applicant drew further support for its contentions 
on the spread of mulesing from Exhibit G4, a letter from 
the Assistant Director of Agriculture to the Secretary of 
the Australasian Meat Industry Employees' Union. The 
letter reports that in a survey carried out in Western 
Australia in the early 1980's it was determined that 87 per 
cent of Merino farmers mulesed their flock at lamb 
marking time. 

In addition to the material presented to the 
Commission which has been recited above, evidence was 
lead by the parties from a number of witnesses. In 
addition, the Commission conducted a detailed 
inspection and witnessed the processing of some 
hundreds of sheep on the legging table at the Narngula 
abattoirs. 

The thrust of the evidence from the Union witnesses 
who are slaughtermen was that they had experienced a 
growing incidence of scarring to deep muscle tissue 
which had been caused by badly performed mulesing 
operations. It was their general view that the tough scar 
tissue which was not covered by any subcutaneous fat 
caused their knifing to be interrupted when they 
attempted to cut through the adhesions. This manifested 
itself in greater difficulty in removing the skin from the 
hamstring area of the hind legs. 

The respondent's witnesses gave evidence that there 
had been changes in techniques over the years which 
would compensate for additional difficulty which might 
be caused by mulesing adhesions. Some of the technique 
changes have included the introduction of a device 
known as the saddle which allowed the slaughtermen to 
take the weight of the sheep on the back of their thighs by 
virtue of a device which was hooked into the hock of the 
leg being skinned. This allowed the slaughterman to use 
his bodyweight to stretch the leg out and therefore make 
the skin easier to remove. It was said that this device, 
which had been introduced from New Zealand, had 
certainly made the whole of the legging operation far 
more easier. It was said also that the difficulty 
experienced would be mitigated by changes in technique. 
For instance, some slaughtermen used what is known as a 
New Zealand cut where the first incision is not made 
down the hamstring, but to the side of the hamstring. 
The cut had been developed as a response to difficulties 
arising from mulesing and provided a much easier 
method for removal of the skin in the rear leg area. 

The evidence of Mr Fels who was regarded by the 
parties as expert in this area is important. Mr Fels 
demonstrated to the Commission, using a number of 
sheep that had been mulesed using slightly different 
techniques, the potential for difficulty. In addition he 
gave detailed evidence on the history of mulesing and the 
attempts by the Department of Agriculture to have the 
system widely adopted by farmers. 

It is not an unfair analysis of his evidence to say that 
his view was that mulesing may cause difficulties for 
slaughtermen, but those difficulties were on a 
continuum, and that as the difficulties and the intro- 
duction of mulesing increased then slaughtermen either 
consciously or unconsciously make adjustments to their 
technique to cope with the problem. 

From its own observation the Commission finds some 
agreement with this evidence. For instance, of the three 
leggers observed at Geraldton each could be seen to be 
coping with the problem in a different way. The first 
legger appeared not to have very many problems with 
any adhesion because of his great strength and the 
slashing technique used by him in the removal of skin in 
the leg area. On the other hand one of the second leggers 
who used the traditional incision over the hamstring 
appeared to have considerable difficulties when he struck 
adhesions. On occasions the adhesions caused him to use 
quite a number of additional knife cuts to remove the 
skin in the effected area, so much so that this created 
difficulties in him finishing the cut given the speed of the 
chain. The other second legger on the table used the New 
Zealand cut and he did not seem to incur anything like 
the difficulties experienced by the second legger 
previously referred to. When he did strike difficulties, 
fast short knife cuts around the area allowed him to cope 
with the problem without undue stress. These observa- 
tions supported the contention of Mr Fels that the 
difficulty is indeed on a continuum. Further, this 
continuum is affected by the state of the stock being 
processed for the time being. 

The evidence was that stock presented early in the 
season off heavily foddered paddocks and in good 
condition were easy to process because of the additional 
moisture in the subcutaneous area. As the season wore 
on and the condition of sheep being processed fell away 
the difficulty increased because the skin was stretched 
tightly over areas of adhesion and a clean split was 
therefore more difficult to achieve. 

Before setting out my conclusions in this matter it is 
necessary to examine one further area of submission 
from the respondent in respect to the action the Commis- 
sion ought to take in disposal of this application. 

In the first place, the respondent argues that the 
averaging system should not be used and the award 
provision ought to be enforced. There is little argument 
put in support of this contention and it is easy to form the 
view that although this argument is put first, it is indeed 
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the alternate to the respondent's real position which is 
that the averaging system ought to be retained but the 
percentage reduced. 

In support of this contention the respondent relies on 
the only exhibit that it produced during the proceedings. 
This Exhibit (HI) is a schedule which reflects a survey 
undertaken by the respondent during the period 24 
February 1986 to 19 March 1986. During that period the 
works processed 26 920 sheep. As those sheep were pro- 
cessed the works manager assessed each penalty as and 
when it occurred. It appears from the exhibit that at the 
commencement of the survey the number of sheep said to 
be objectionably mulesed was high. For instance, the 
works manager identified 32 sheep objectionably 
mulesed on 24 February 1986. Whereas the slaughter 
floor slaughtermen identified 107 on the same day. Over 
the period of the survey this dropped until on 19 March 
1986 when almost the same amount of sheep were pro- 
cessed as on 24 February 1986 the works manager 
identified only two objectionably mulesed sheep and the 
slaughtermen identified only nine. The explanation for 
this difference was given in evidence as the works 
manager became more efficient at identifying whether a 
sheep was objectionably mulesed or not and as far as the 
slaughtermen were concerned they became disheartened 
by the failure of the works manager to recognise the 
objectionably mulesed sheep and they therefore ceased 
to take very much interest in the gathering of the 
statistics. 

The analysis of the data collected is that as far as the 
respondent is concerned over the period there were 7.5 
per cent average penalties whereas on a figure said to be 
agreed by the Union there were nine per cent average 
penalties. 

The complainant dismisses the exhibit and the action 
taken by the employer as being useless and unreliable to 
the extent that it could not be the basis of an objective 
analysis of the amount of penalties being processed. The 
respondent's position is that the figures are the only 
figures available and ought to be relied upon and further 
that they support its case. 

My analysis of the matters put in this case to support 
the contentions of the various parties is that in general 
terms the exercise ought to have been one purely of the 
collection of statistical data and the analysis of that data 
with a comparison back to the base data referred to 
previously in this decision. However that has not been 
possible in the circumstances. 

The base data, which relates back to Midland Junction 
abattoir, was collected over a period of three or four 
years. It was subject to a detailed analysis and the result 
agreed between the parties. Further that agreement has 
been tested by the hearings before this Commission 
constituted by Commissioner D.E. Cort. The 
Commissioner's analysis of what he heard then appears 
previously in this decision. He found that the arrange- 
ment was properly based on, and compared favourably 
with, payments of up to 15 per cent for averaging of 
penalties which were being made in other States in 
Australia at the time. It therefore must be concluded that 
the original arrangement made between the parties at 
Geraldton, and reflected in Exhibit G5, is properly based 
and in the absence of empirical data which might 
describe changes which have occurred in the statistical 
incidence of penalties in the meantime, the Commission 
is required to analyse the facts in the best way it can, 
bearing in mind its duty pursuant to section 26 of the 
Industrial Relations Act 1979 and particularly the 
requirements of section 32 (7) which provides inter alia 
that: 

(7) Where a matter is decided by arbitration the 
Commission shall endeavour to ensure that the 
matter is resolved on terms that could have reason- 
ably been agreed between the parties in the first 
instance, or by conciliation. 

The command in this section is clear. I must make an 
assessment of what could have been reasonably 
concluded by the parties given their state of knowledge of 
the factors at the time the incident arose. 

In doing so there are considerations which I believe are 
relevant. The first two of these arise from the Union's 
basic submission that there has been a change in the 
pattern of the kill caused by the different and developing 
live sheep export trade in this country, and secondly, in 
respect of mulesing itself, there has been an increase in 
the numbers of sheep mulesed and a change in the 
techniques being used. In addressing the first of those 
propositions it is clear that the type of stock coming into 
an abattoir now is different to that which came into the 
abattoirs when the agreement which is subject to review 
was first made. This does not mean that it can easily be 
concluded that because the sheep are now old female 
sheep that there are more penalties. The decision of Cort 
C. previously referred to (ibid) analysed the penalties 
which were then encompassed in the average at Midland 
Junction. Included in those were penalties for over- 
weight sheep. Because that kill included wethers which 
are now not slaughtered it is a statistically viable 
proposition that the amount of heavy weights being 
handled, and included in the average, have dropped. 
Using normal statistical analysis methods that amount of 
heavy weights could have reflected as much as five per 
cent of the kill. 

There is no data before me to indicate that the 
increased level in penalties which have occurred because 
of the structure of the kill, containing the older ewes, but 
it is obvious from the evidence that persons who are 
intimately involved in the industry concede that the older 
ewes attract more penalties and therefore it is likely and 
applying what has been said, that the incidence of 
penalties across the kill generally have increased. If one 
discounts the possible reductions because of the change 
in the nature of the kill as was done by Cort C. in 1973 
{ibid) on balance it is likely that the changed structure of 
the kill has led to an increase of penalties which on a 
reasonable basis could be assessed to be in the vicinity of 
one per cent. 

The second leg of the claimant's argument concerns 
mulesing. This is not an uncomplicated issue. It is true 
that the incidence of mulesing has increased and that the 
type of mulesing operation has been changed. It also falls 
from the evidence that the difficulty in treating the sheep 
appears not to occur until the end of a season, which 
gives weight to the proposition that the condition of the 
sheep themselves is a factor so that it would be necessary 
to bear in mind that difficulties in treating sheep at the 
end of the season must be averaged against the condition 
of the sheep across the whole of the season. Another 
factor to be taken into account is the evidence of Mr Fels 
on the range of difficulty encountered by slaughtermen 
in the handling of objectionably mulesed sheep. I accept 
the proposition that there is a continuum of objection- 
ably mulesed sheep and that difficulty has been 
experienced by workers to a growing degree over a 
number of years. But against that must be weighed the 
obvious adjustments that individual workers have made 
to their techniques to take account of the effects of faulty 
surgery by persons performing the original mules 
operation. These changes in technique have been 
supported by the introduction of what I consider to be a 
significant aid in the legging area, that is the saddle. The 
saddle was not introduced to counter problems arising 
out of mulesing itself, it was introduced to make the 
whole of the operation on the legging table less physically 
trying for the slaughtermen. The saddle has obviously 
achieved that and as a by-product has made the handling 
of objectionably mulesed sheep less difficult than it 
would have been if the saddle had not been introduced. 

Taking all of these factors into account, it is my assess- 
ment that the reasonable person could have concluded 
that the growth in the incidence of mulesing has affected 
the average penalty to the extent that it should be 
increased by two per cent. 
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On my assessment the average applying at Geraldton is 
deficient in that it ought to be increased by three per cent. 
This assessment is on the basis that the situation at 
Geraldton, whether it is transmittable to other places 
depends on the facts. It is unlikely, on what I have heard, 
that the average fixed would be transmittable because the 
basis of the assessment depends upon the nature of the 
stock. In that respect the stock at Geraldton sourced 
from the dry pastoral areas in the late summer period is 
more likely to be difficult to handle than stock supplied 
from other areas of the State. In addition the evidence on 
the techniques of mulesing which were introduced in the 
Geraldton area indicate some differences in the use of 
radical as opposed to normal mulesing than has occurred 
in other area of the State. 

The argument put by the parties in this matter raises an 
issue of general concern. The current award prescription 
for the assessment of penalties proscribes use of the 
averaging system. An attempt was made to amend the 
Meat Industry (State) Award No. R9 of 1979 in 1983 in 
proceedings before Commissioner G.J. Martin [Meat 
and Allied Trades Federation of Australia, Western 
Australian Division, Union of Employers (applicant) 
and Western Australian Branch, Australasian Meat 
Industry Employees', Industrial Union of Workers 
(respondent) 64 WAIG 161 at 184], However the attempt 
was refused by the Commission at that time because: 

I still feel it would be necessary to test the 
experiences before just adopting the provision from 
another award and there is no material before me 
upon which to make such a test. I do not feel 
justified in awarding such provision and will not do 
so. 

The application, then being analysed by the 
Commission, was for an amount of 15 per cent as an 
average for penalties to be inserted into the award and on 
the data before it at the time the Commission was 
obviously of the view that such a provision would not be 
justified. With the knowledge of what has been put in 
this matter, the Commission's reticence can be well 
understood. There remains though, the fact that a 
number of export abattoirs do use the averaging system 
and on the face of it, this is contrary to the award 
prescription and may in some circumstances be in 
breach. It seems that the concept has general acceptance 
across the industry and it would be useful if an appro- 
priate amendment was inserted into the Meat Industry 
(State) Award to allow the option of an averaging system 
should the parties so desire. 

I intend on my own motion to amend the Meat 
Industry (State) Award accordingly and the minutes of 
my proposed Order in this matter will so provide. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR106 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Claimant and Metro Meat Ltd 
(Geraldton Division), Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 28th day of July 1986. 

Mr J. Gerritsen appeared on behalf of the claimant. 
Mr R.A. Heaperman appeared on behalf of the 

respondent. 

Supplementary Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript of proceedings as 

edited by Mr Commissioner J.F. Gregor.) 
THE COMMISSIONER: During Speaking to the 
Minutes of the Order proposed in this matter, Mr 
Gerritsen for the claimant drew my attention to the 
omission from the Order of a specific rate for 
slaughtering of ram lambs. He asserted that the average 
struck at both Midland Abattoir and at Geraldton had, 

at all times excluded ram lambs and the Order to issue in 
this matter should likewise provide. 

Mr Heaperman objected on the basis that the issue had 
not been addressed during the proceedings and it was 
now too late to raise it. In the event Mr Heaperman was 
reserved the right to review his stance to decide whether 
he desired the opportunity to address on the issue. In due 
course he advised that he intended to exercise the option, 
hence these proceedings. 

At hearing he raised a further matter for inclusion in 
the Order. He submitted that greater clarity would be 
given to the Order if were added to it the words: 

In all cases of extra rates the foreman is to decide 
if the extra rate is justified. 

I do not intend to reserve my Decision on either of 
these two matters. In determining my Reasons for 
Decision in CR106 of 1986 I sought to establish the base 
upon which arrangements which were in place at 
Geraldton had been made. With the assistance of the 
parties I was able to ascertain that the arrangement for an 
averaging scheme at Midland provided the base. In my 
view the composition of the factors which went into the 
7 Vi per cent average was clear. The situation at Midland 
in 1972 was subject to review by Commissioner Cort in 
Applications Nos. 1, 2 and 3 of 1977 (Anchorage 
Butchers Pty Ltd v. AMIEU in 53 WAIG 97). The 
Decision of the Commission gave efficacy to the 
averaging system then in place at Midland. That was 
flowed to Geraldton in the form set out in Exhibit G5 in 
1977. If ram lambs were excluded from the Midland 
averaging in 1972 and that arrangement was picked up in 
1977 in Geraldton, then that would form the base. 

I am supported in the view that is the situation because 
both parties tell me that at Geraldton, ram lambs have 
always been paid for separately and there can be no 
greater support for the proposition that they ought to be 
excluded in the same way as they have always been for all 
of these years. The Order will be amended to reflect that 
situation. 

The second issue raised was the inclusion of a 
provision in the Order which would allow foremen to 
decide whether an extra rate is justified. That issue was 
not raised at the Speaking to the Minutes previously held, 
however I have allowed it to be debated in these proceed- 
ings. I have heard and accept Mr Gerritsen's opposition 
to the amendment. I am not prepared to include it in the 
Order because the award, as it will be amended, creates a 
command on the Employer to pay certain entitlements. 
He has the obligation to make a decision as to whether 
those entitlements ought to be paid. The person the 
Employer delegates to make that decision is his 
management prerogative. 

If the Employer, as a result of that delegation, refuses 
to pay entitlements which are created by award 
provision, then the other party to the award has the right 
to prosecute to achieve those payments. If I were to 
include the words suggested, I would think they would 
make such a prosecution a nullity because the award 
would then be providing that the final arbiter as to 
whether or not a penalty is paid would be the foreman. 
Using the words suggested, that would be the situation 
which would arise and I think that might be a recipe for 
industrial disputation. 

In other words, the award is creating a right to 
payment but putting the right to decide whether that 
payment is justified or not in the hands of one person. 
The only prosecution action which could arise against an 
Employer in that circumstance would be whether or not 
the foreman had exercised his right to say whether or not 
it was justified. In the circumstance I am not prepared to 
put the provision in. 

The two matters before me are determined accordingly 
and the Order amended to include a provision for 
payment at ordinary rate and a half for ram lambs. The 
Order will operate from the beginning of the first pay 
period commencing on or after today's date. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR106 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Claimant and Metro Meat Ltd 
(Geraldton Division), Respondent. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the 
claimant and Mr R.A. Heaperman on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

1. That the respondent shall be deemed to have 
complied with paragraph (h) of subclause (4) of 
Clause 30.—Work of Employees in Slaughtering 
Sections of the Meat Industry (State) Award 1980 
No. 9 of 1979 on any day upon which he pays an 
amount to be divided equally amongst the whole of 
the team ascertained by multiplying the ordinary 
rate prescribed for sheep by 12 per cent of the kill on 
that day. 

2. That Clause 30.—Work of Employees in 
Slaughtering Sections of the Meat Industry (State) 
Award 1980 No. 9 of 1979 shall be amended by 
deleting the existing paragraph (h) of subclause (4) 
and inserting in lieu thereof the following: 

(h) (i) Objectionably maggoty, daggy, 
downer, objectionably crippled, 
objectionably burry, objectionably 
mulesed, objectionably wet or dirty 
sheep, lambs or goats, full wool 
sheep or lambs, sheep over 28 kilo- 
grams (62 lbs) chilled weight as 
shown on the scales shall be paid 
for at rate and a half. 
A full wool sheep or lamb shall 
mean one with wool eight centi- 
metres (three inches) or more in 
length, njeasured between the 
shoulders. 

(ii) The employer shall be deemed to 
have complied with this paragraph 
on any day upon which he pays an 
amount, to be divided equally 
amongst the whole of the team, 
agreed in writing with the Union 
party to this award. 

(iii) Ram lambs shall be paid for at rate 
and a half. 

Dated at Perth this 29th day of July 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR197 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
Western Australian Branch, Claimant and 
Specialist Management Services Pty Ltd trustee for 
Ivermey Street Trust, trading as "Hamilton Hill 
Nursing Home", Respondent. 

Before Mr Commissioner G.J. Martin. 
The 15th day of September 1986. 

Ms S.M. Jackson on behalf of the claimant. 
Mr R.H. Gifford on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of 
disagreement had not been resolved by conciliation at a 
conference of representatives of the parties, presided 
over by me pursuant to section 44 of the Industrial 
Relations Act 1979 on the 15th day of April 1986. 

The claimant seeks an Order that the respondent 
shall pay to Ivy Bradburn and Shirley Holland 
severance pay calculated at the rate of two weeks' 
wages for each completed year of service. 

Ms Bradburn was employed by the respondent 
from the 5th day of March 1980 until the 5th day of 
November 1985 and Ms Holland from the 1st day of 
May 1979 until the 5th day of November 1985. 

The contracts of employment were terminated by 
the respondent on the occasion of the respondent 
contracting out the work previously performed by 
the two persons in question. 

The respondent objects to the issuance of any 
such Order. 

Accordingly I heard the submissions and the evidence 
of the parties on the 26th day of June 1986 and reserved 
my decision. 

From the material before me the claim arose from the 
following circumstances: 

The two persons were employed in the calling of 
"Cleaner" subject to the provisions of the "Private 
Hospital Employees" Award No. 21 of 1971 as varied (51 
WAIG p. 559, a consolidation appearing in 63 WAIG p. 
1761). 

Ms Holland commenced employment with the 
respondent as "an holiday relief cleaner" on the 1st day 
of May 1979 and became a "regular" part-time cleaner 
as from the 6th day of June 1979. In the case of Ms 
Bradburn her employment with the respondent also 
commenced as "an holiday relief cleaner" on the 5th day 
of March 1980 and became a' 'regular'' part-time cleaner 
as from the 4th day of October 1980. 

In May 1985 as a result of a decision taken in 1984 to 
have its cleaning work performed by a contractor, the 
respondent called tenders for that purpose. 

Its intentions so to do were made known to its own 
employees in May 1985. In September 1985 it was 
arranged for the successful tenderer to meet with the 
respondent's cleaning employees at the nursing home 
and at which meeting those employees were offered 
employment with the cleaning contractor. 

In the result the majority of the employees concerned 
elected to do so, including the two persons the subject of 
this claim. 

The respondent terminated the contracts of 
employment of those persons by the notice required 
under the award and paid out all moneys due thereunder, 
such as moneys in lieu of annual leave. The termination 
of the contract of employment of those employees with 
the respondent was effective from the 5th day of 
November 1985 the end of the pay period, and their 
contract of employment with the cleaning contractor 
commenced on the 6th day of November 1985. 

At the time of the hearing before me Ms Bradburn was 
still performing cleaning work at the Nursing Home in 
which she had been employed by the respondents and Ms 
Holland was at another establishment. The claimant 
submitted that: 

* Both employees held an expectation of 
continued employment with the respondent 
and their length of service indicated their 
intentions to continue in employment. 

* The contracts of employment were terminated 
through no fault of the employees and no 
payment was due under the award for long 
service leave. 

* The reasons for and the characteristics of the 
termination have the elements of "transmis- 
sion" in the Long Service Leave clause and the 
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probability of the employees achieving long 
service leave in their new employment is 
remote. 

The claimant referred to the following matters dealing 
with long service leave payments in support of its claim: 

No. CR233 of 1983 — 64 WAIG p. 377 — Little 
Sisters of the Poor and Another. 

No. CR486 of 1980 — 61 WAIG p. 782 — St John 
of God Hospital, Subiaco. 

No. CR544 of 1978 — 59 WAIG p. 400 — H.J. 
Ingle Pty Limited. 

No. CR370 of 1979 — 60 WAIG p. 154 — Civil 
Flying Services (WA) Pty Ltd. 

No. CR379 of 1982 — 62 WAIG p. 2596 — 
Goerke Crane Taps (WA). 

No. 962 of 1982 — 63 WAIG p. 387 — Poon 
Brothers (WA) Pty Ltd. 

No. 996 of 1982 — 63 WAIG p. 10 — R. & N. 
Palmer Pty Ltd. 

By those submissions and references the point of the 
claim becomes compensation for long service leave 
specifically and not "redundancy" as the wording of the 
claim suggests. 

The evidence of the claimant's witness described the 
events recited earlier in these reasons for decision relating 
to the change of employer and that she had every 
intention of staying at work to help furnish a new home. 

The respondent argued that the respondent's decision 
to utilise the services of a cleaning contractor in lieu of its 
own employees was due to economic, organisational and 
supervisory considerations. 

In part those considerations were underlined by a 
request from the Department of Community Services to 
secure the most effective and efficient operation of 
nursing homes by utilising contractors. The respondent 
accepted the worth of that suggestion for its cleaning 
work. Additionally by so doing it provided one less area 
of administrative concern for the Director of Nursing 
allowing greater concentration upon the supervision of 
nursing services. 

It pointed out that in implementing that decision the 
employees had been given ample warning of the change 
and relocated in employment without loss of working 
time, prime areas of concern in "redundancy matters" 
(see 66 WAIG p. 580 at p. 593). The final thrust of the 
respondents opposition to the claim went to whether or 
not it was likely that the two employees would have 
remained in its employ long enough to qualify for a long 
service leave payment, namely at least 10 years of 
continuous service. 

Its answer to that question, acknowledging the 
imprecision of endeavouring to predict potential 
behaviour, was that it was extremely unlikely that they 
would have done so and referred to 66 WAIG p. 580 at p. 
592 wherein I referred to the unpredictability of 
employees serving out a particular span of employment 
and the lack of logic of the so called "non transferable 
credits" argument. 

The respondent's evidence traced the sequence of 
events leading to the matter now before me, the reasons 
for the change in the manner in which it's cleaning work 
was performed and the arrangements it had made for the 
contractor to interview the respondent's cleaning 
employees prior to the change over of the system of 
cleaning. 

That evidence also showed that Ms Bradburn was 
considered to be a very good employee who performed 
very satisfactory work. 

Such was not the case with Ms Holland, whom I was 
told had been the subject of frequent counselling on the 
standard of her cleaning work. 

Further evidence adduced by the respondent from the 
administrator of the group of 11 nursing homes of which 
the Hamilton Hill Nursing Home is a part was that over a 
period of 17 years as such, one employee cleaner became 

entitled to proceed on long service leave, and only four 
others had qualified for a pro rata payment after 10 years 
of service. The average duration of employment was put 
at three to five years. 

The Determination. 
At the time of the hearing of this matter Ms Holland 

had been working continually as a part-time cleaner just 
over seven years and Ms Bradburn was well on the way to 
completing her sixth year as such. 

Both thus demonstrate a propensity to reach a 
minimum qualifying period of 10 years' continuous 
service, particularly in the case of Ms Bradburn with her 
good work record and her clearly defined purpose and 
incentive to continue in employment. 

I have doubts as to Ms Holland's durability given the 
report on her unsatisfactory work performance, 
although her length of service seems to contradict her 
susceptibility to dismissal for that reason, but I do not 
have any information on her motivation to remain in the 
work force. 

In contemplating an equitable answer to the matter of 
disagreement between the parties I take the view that 
through no fault of their own the two employees have 
been denied the right to continue to accrue an entitlement 
to a long service leave benefit. 

I was inclined to issue a proposed order which would ; 

have the effect of the two employees becoming entitled to 
a payment from the respondent equal to the number of 
completed continuous years of service served with it in 
the event that those employees by subsequent service 
with the new employer completed at least 10 years of 
service with the two employers. That could have been 
accomplished by the respondent being required to hold in 
trust its liability as aforesaid in money terms owing at the 
time of the termination in November 1985. 

However, the weight of precedent is such that I do not 
consider that such a decision would stand up on appeal. 

Accordingly I have decided to determine the matter of 
disagreement by a proposed order which provides that 
the respondent shall pay to the two employees amounts 
of money calculated in accordance with their completed 
years of continuous service as part-time employees and 
discounted by me arbitrarily for the possibility that they 
will not necessarily qualify for a payment in terms of the 
award long service leave provisions. That discounting 
also takes into account the probability of continued work 
participation by the two employees in question. 

The minutes of proposed order now issue and may be 
spoken to by the parties if they so wish at a time to be 
arranged with me. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR197 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and Specialist Management 
Services Pty Ltd trustee for Ivermey Street Trust 
trading as "Hamilton Hill Nursing Home", 
Respondent. 

Order. 
HAVING heard Ms S.M. Jackson on behalf of the 
claimant and Mr R.H. Gifford on behalf of the 
respondent, the Commission pursuant to the powers 
conferred onit under the Industrial Relations Act 1979 
hereby orders: 

That the respondent shall, within a period of 21 
days from the date hereof, pay to Mrs I.M. 
Bradburn of 26 Florizel Street, Coolbellup and Mrs 
S. Holland of 11 Parnell Street, Hamilton Hill an 
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amount of money equivalent to four weeks of wages 
at the rate of wage each of those persons was paid as 
wages for the ordinary hours of work performed in 
the full week ending on the 5th day of November 
1985. 

Dated at Perth this 19th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR644 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and Uniting Church in 
Australia, Western Australian Synod, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 3rd day of October 1986. 

Mrs P. Hall on behalf of the Claimant. 
Mr B. Williams on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of dis- 
agreement between the parties was not resolved by 
conciliation at a conference of representatives of the 
parties held by me, pursuant to section 44 of the 
Industrial Relations Act 1979 on the 23rd day of 
September 1986. 

The claimant on behalf of Mrs M. Mason seeks an 
Order that the respondent pay to the said Mrs M. 
Mason, who terminated her contract of 
employment on medical advice due to continuing ill 
health after nine years and nine months of 
continuous service, pro rata long service leave. 

The respondent opposes the issuance of any such 
Order. 

Accordingly I heard the submissions of the parties on 
the 1st day of October 1986 and reserved my decision. 

The claimant told me that Mrs M. Mason (the 
employee) had been employed by the respondent in the 
calling of "Pantrymaid" subject to the provisions of the 
"Hospital Employees (Private Hospitals)" Award No. 
27 of 1971 as varied, at its homes for the aged, 
"Rowethorpe", since the 12th day of January 1977. 

The employee terminated the contract of employment 
in accordance with the terms of the award as from the 3rd 
day of September 1986 on the recommendation of her 
medical practitioner due to a chronic back condition 
(Exhibit I). 

Were it not for that condition the employee could have 
continued in employment until January 1987 and after 
which the termination of the contract of employment by 
her would have resulted in a right to a payment for pro 
rata long service leave. 

As it was, taking into account accrued annual leave 
and days off the employee would only have to have 
worked for a period of seven weeks of the period between 
the date of termination and the completion of her 10th 
year of continuous service. Thus the claimant submitted, 
having no alternative but to cease work when she did the 
employee should be allowed a payment for nine 
completed years of continuous service. 

The respondent does not contest the facts as outlined 
by the claimant in any way but submitted that by 
precedent payments for service short of the qualifying 

period prescribed by the standard long service leave 
clause in private industry awards had only been ordered 
by the Commission in special circumstances and 
generally those special circumstances entailed the 
termination of an employee's contract of employment by 
an employer through no fault of the employee due to 
economic or financial reasons. 

In such cases regard was also paid to the extent to 
which it appeared likely that an employee would have 
achieved the minimum qualifying period were it not for 
the termination of the contract of employment. 

In this matter the employee had terminated the 
contract of employment beyond the control of the 
respondent employer and an Order as sought by the 
claimant placed the burden of the circumstances upon its 
shoulders, unequally. 

In essence it was submitted that the Commission was 
being asked to create a "new" minimum qualifying 
period and eligibility conditions for the purpose of the 
long service leave clause and in the event that the claim 
was allowed it should not be allowed in a manner which 
could be construed in any way as a precedent for the 
future. 

In my view the claim does raise some difficulties of 
principle. The Long Service Leave clause of the award, in 
the terms of the private industry sector standard clause 
(66 WAIG pages 1-4 both inclusive) provides a minimum 
qualifying period for a payment in respect of "long 
service'' without qualification and respondent employers 
are entitled to expect that such a condition, as with all 
other conditions of the clause and the award will be 
complied with by all parties. 

It is true that payments calculated by reference to long 
service have been ordered by the Commission for 
completed years of service less than the minimum 
qualifying period of 10 completed years of service in 
cases where an employer has terminated an employees 
contract of service, through no fault of the employee and 
thus denied him or her the opportunity to attain that 
minimum qualifying period and the attendant benefits, 
due to economic or financial reasons — "redundancy 
cases". Such payments have been structured generally 
having regard to an employees length of service and the 
employer's financial circumstances to produce an 
equitable remedy. 

In this matter an employee of long standing and who 
could have been expected to complete the minimum 
qualifying period, at least, with the respondent is denied 
that opportunity, within a very short time of achieving 
that goal, by circumstances of chronic ill health. 

The employee may have been able by taking her annual 
leave, accrued days off and sick leave to see out the 
distance for the purpose of completing the minimum 
qualifying period before terminating the contract of 
employment but presumably was unable to try to do so 
because of her condition. 

To that extent the employee has lost her final years of 
completed service for the purposes of the minimum 
qualifying period for long service leave through no 
apparent wish or fault of her own making. 

In my view those special and unique circumstances do 
call for equitable remedy by the Commission and I will 
allow the claim. 

In so doing and to allay the respondent's fears I repeat 
what I have said before on such matters; precedents in 
this jurisdiction arise from decisions of the Industrial 
Appeals Court, a Full Bench of the Commission or a 
Commission in Court Session but not from decisions of 
the Commission constituted by a single Commissioner. 

The minutes of the proposed Order to be issued in 
determination of this matter of disagreement now issue 
and may be spoken to by the parties if they so wish at a 
mutually convenient time to be arranged with me. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR644 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and Uniting Church in 
Australia, Western Australian Synod, Respondent. 

Order. 
HAVING heard Mrs P. Hall on behalf of the claimant 
and Mr B. Williams on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent shall, within a period of 21 
days from the date hereof, pay to Mrs M. Mason of 
8 Palmer Way, Mandurah an amount of money 
equivalent to 7.8 weeks of wages at the rate of wage 
that person was paid as wages for the ordinary hours 
of work performed in the full week ending on 3 
September 1986. 

Dated at Perth this 9th day of October 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR280 of 1986. 

Between Nationwide News Pty Ltd trading as "The 
Sunday Times", Claimant and Printing and 
Kindred Industries Union, Western Australian 
Branch, Industrial Union of Workers, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 17th day of September 1986. 

Mr T.E. Stokie on behalf of the claimant. 
Mr G.T. Bucknall on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of dis- 
agreement between the parties had not been resolved by 
conciliation at a conference held pursuant to section 44 
of the Industrial Relations Act 1979 before the 
Commission differently constituted on the 2nd, 5th, 6th 
and 7th days of May 1986. 

The employees of the applicant company, 
members of or eligible to be members of the 
respondent union did engaged on Saturday 3 May 
1986 in industrial action by withdrawing their 
labour, which action resulted in the non-production 
of all editions of the company's publication, 
"Sunday Times". 

The applicant company pursuant to section 44 of 
the Industrial Relations Act 1979 has sought an 
order from the Commission to ensure that further 
disruption to production does not occur. 

Negotiations between the parties at a conference 
convened by the Commission have resulted in agree- 
ment being reached on all of the issues originally in 
dispute. 

The terms of the aforesaid agreement have been 
recorded by the Commission in a Memorandum of 
Agreement and signed by the parties. 

The Union claims that the casual workers, 
members or eligible to be members, of the 
respondent union, who reported for duty but were 
not required on account of the industrial action on 
Saturday 3 May 1986 should be paid in accordance 
with the provisions of the relevant award. 

The Company disputes that the casual workers 
should be paid since it was strike action by the 
permanent employees, fellow members of their 
union which created the situation where there was 
no work for the casuals to perform. 

The Commission is requested to determine the 
question of payment or otherwise. 

I heard the submissions of and the evidence adduced 
by the parties on the 10th day of June 1986 and reserved 
my decision. 

The employees in question are employed by the 
claimant, subject to the provisions of the "Printing 
(Newspaper)" Award No. R23 of 1979 as varied (60 
WAIG p. 196). 

Clause 5.—Casuals of that award reads as follows: 
8.—Casuals. 

(1) A casual worker is a worker engaged other 
than as a weekly worker and subject to the 
provisions of subclause (2) of this clause he shall be 
paid at the hourly rate prescribed for the work upon 
which he is employed with the addition of 20 per 
cent. 

(2) A casual worker shall be paid for overtime if 
the hours worked by him in any week exceed the 
hours prescribed in this award for a weekly worker 
of the relevant classification and the overtime 
payment shall be calculated at the ordinary rate for 
such a weekly worker. 

(3) A casual worker who reports for duty in 
answer to a call and whose services are not then 
availed of shall be paid two hours' pay at casual 
rates. 

(4) Subject to the provisions of subclause (3) of 
this clause a casual worker shall be guaranteed four 
hours' work or payment in lieu thereof in any shift. 

(5) A casual worker employed on intermediate 
work involving two hours or more shall be paid for 
such work at night work rates. 
(60 WAIG p. 196 at p. 197.) 

The custom and practice as disclosed by the material 
before me is that persons regularly attend at the premises 
of the claimant every Saturday evening circa 5.15 p.m. 
onwards for the purpose of being selected to work during 
that evening on the production of " The Sunday Times" 
newspaper. (Those persons do not work for the claimant 
at any other time of the week.) 

The work upon which these employees are engaged I 
was told is in the machine room (the "Pits"), the 
publishing room and the areas concerned with Ferag and 
inserting for reject papers. 

Each person required for work is given "a ticket" 
when selected and proceeds to the place of work. 

Persons are selected having regard for their experience 
of particular operations and provided they are members 
of the respondent organisation. 

Persons who are not so members will only be selected if 
all union members present have been selected and there is 
still a need for more employees. Non member persons 
who attend are usually selected for the "half shift" 
available and which commences at 11.00 p.m. 

There is a high degree of regulars amongst the person 
who attend each Saturday evening for selection. 
' 'Regulars" who do not intend presenting themselves for 
selection on any Saturday evening are expected or 
required to notify their supervisor the week before. 

One witness has been performing work on this basis 
for 12 years and another for 14 years. Prior to the present 
system which seems to have been in force for about 10 
years at least, persons wishing to be considered for casual 
employment Saturday evenings were telephoned by the 
claimant then later it became a system whereby they 
would telephone into the claimant's office indicating 
their availability. The existing system of "pick up" or 
selection of casual persons for employment each 
Saturday evening is of significance having regard to the 
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matter if disagreement between the parties and which 
goes to subclause (3) of Clause 8.—Casuals of the award 
referred to earlier in these reasons for decision and which 
reads: 

(3) A casual worker who reports for duty in 
answer to a call and whose services are not then 
availed of shall be paid two hours' pay at casual 

(60 WAIGp. 196 atp. 197.) (My emphasis.) 
The significance of that provision can be appreciated 

in the context of a system whereby a person is either 
telephoned by the employer and requested to come into 
work or upon enquiry by telephone the person is 
requested to come into work — ' 'in answer to a call". He 
then having put aside all other purposes for the evening 
journeys to the employer's premises — "reports for 
duty". If on arrival he is not then required — "his 
services are not availed of" he receives a compensatory 
payment in the form of "two hours' payment at casual 
rates". As a corollary any person who came along 
without "a call" and who was not required would have 
no claim to such payment. 

Then contrast the existing practice — persons, regular 
and itinerant journey to the employer premises without 
"any call" in the hope of being selected for work but 
they do not really know if they will all be selected or not. 

It seems to logically follow that once selected — 
officially engaged "on duty" by an employee of the 
employer authorised to do so they perform work or if 
subsequently it is found they are not required or there is 
for some reason no work for them, the compensatory 
payment would come into effect. 

To that point the wording of subclause (3), in my mind 
at least, poses no difficulty in application. 

Then we come to the circumstances of Saturday 
evening of 3 May 1986 and which gave rise to the matter 
of disagreement between the parties. 

From the material before me the following occurred. 
The regular persons who attend for selection on Saturday 
evening did so attend with an expected work commence- 
ment time of 6.00 p.m. 

Two persons were selected for and commenced work 
prior to 6.00 p.m. No other persons were given a 
"ticket" or selected for work and at 7.00 p.m. after 
hearing that a paper was not going to be produced that 
evening and seeing that the premises were about to be 
locked the persons left the premises. 

They did not work and received no payment. Exhibit 1 
was entered as a list of persons present that evening for 
work in the machining room and Exhibit 2 as a list of 
persons available for work in the publishing room. 

The reason "The Sunday Times" was not produced 
that evening was a refusal by the claimant's full-time 
employees to perform work on the evening of 3 May 1986 
and the ultimate decision by the claimant that efforts to 
produce the paper would have to be abandoned. 
Addressing that situation the claimant submitted that 
subclause (3) of Clause 8.—Casuals of the award did not 
apply to the events of 3 May 1986 because: 

Firstly — the persons who attended for selection 
for work that evening had not been "called". 

Secondly — there was no obligation upon the 
claimant to make any payment to persons who did 
not present themselves for work and by going home 
without beind told to do so by the claimant the 
persons waiting for selection ceased to be "available 
for work" at that point, 
and 

Thirdly — Subclause (5) of Clause 7.—Terms of 
Employment of the award reads: 

(5) An employer may deduct payment for 
any time during which a worker cannot be 
usefully employed because of a breakdown of 
machinery or any stoppage of work which may 

bring about a cessation of production or for 
any other cause for which the House cannot be 
held responsible. 
(60 WAIG p. 196 at p. 197.) (My emphasis.) 

The respondent argued that: 
* The "casual employees" had responded to a 

call to report for duty in the manner established 
by custom and practice. 

* They were unable to perform work because of 
the actions of the claimant in creating a 
situation wherein its full-time employees would 
not perform work. 

* The "casual employees" had not refused to 
perform work and had kept themselves in 
readiness to perform work until forced to leave 
the claimant's business premises. 

* At no time had the claimant informed them of 
their fate on that evening, 3 May 1986. 

* The provisions of the "Stand Down" clause 
did not apply in those circumstances. 

* All regular "casual persons" in attendance 
would have been required for work had the 
paper been published (see Exhibits 1, 2 and 3) 
and should be paid the two hour minimum pre- 
scribed by subclause (3) of Clause 8.—Casuals 
of the award. 

It seems to me firstly that the practices of the last 10 
years or so have eroded the literal interpretation which 
may be given to subclause (3) of Clause 8.—Casuals in 
that the "casual" persons to be selected for work each 
Saturday evening are not called in by the claimant in the 
sense of being telephoned or by them telephoning in. 

Secondly under the existing practices a person who is 
not given a "ticket", picked up or selected to work on 
any Saturday evening after attending at the claimants 
premises in the hope that he is so selected does not receive 
payment because his services are not then availed of. 

Thus the compensatory payment of two hours at 
casual rates under the present practices of selection 
would only apply to a person who attended for the pick 
up, was given a ticket but then for some reason was not 
required to perform work that evening. 

If that conclusion is not drawn or that qualification 
not applied the subclause would apply to any person who 
attended the pick up and was not selected for work and 
which on the material before me is not the case. 

Accordingly on that conclusion no payments would 
arise for any of the persons who attended on the evening 
of 3 May 1986 because no "tickets" were issued, that is 
no persons were selected for work, except for the two 
persons who were so selected. 

The absence of that fact, also poses a difficulty in 
looking at the proposition "Those persons were regularly 
selected week to week and would have been selected that 
evening as their work was necessary for the production of 
the paper" because as a matter of fact it is not known 
who would have been so selected that evening unless the 
claimant had compiled a list which was ultimately not 
used. The answer to that question was not make known 
to me. 

The only way, if I determined as a matter of equity that 
the "casual persons" who attended and were not picked 
up should receive the compensatory payment would be 
for me to say that the claimant is to make that payment to 
such persons it had decided to pick or in the absence of 
such a decision, whom it thought it would have picked 
up. 

The further question then arises as to whether or not 
the claimant should be ordered to make such a payment 
in circumstances where on the face of things it was unable 
to produce a paper due to ' 'any stoppage of work which 
may bring about a cessation of production or for any 
other cause for which it cannot be held responsible" — 
to paraphrase the provisions of subclause (5) of Clause 
7.—Terms of Employment and pleaded by the claimant. 
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In such a case the claimant is relieved of the obligation 
to pay full-time employees by the existence of the option 
to "deduct payment for any time during which a worker 
cannot be usefully employed" in those circumstances. 
For the casual employee unless employed as such no 
moneys arise which may be deducted and it may be that 
subclause (3) of Clause 8.—Casuals stands separate from 
and unrelated to conditions applicable to "full-time" 
employees. 

Looking at the totality of the matter of disagreement 
between the parties objectively it seems to me that: 

1. Certain persons regularly make themselves 
available for work as casual employees on Saturday 
evenings with the claimant and those persons are 
regularly selected for work. 

Those persons forego other pursuits on Saturday 
evenings as it suits them to do so for the 
remuneration forthcoming from that employment 
and which includes a guarantee of four hours' work 
or payment [subclause (4) of Clause 8.—Casuals]. 

2. That arrangement removes a lot of administra- 
tive work from the claimant in "rounding up" 
persons to supplement its full-time employees as it 
needs to do for its main purpose, the production of 
one major newspaper per week. The regularity of 
attendance at the "pick up" by the potential 
employees also virtually guarantees a full 
complement of such persons. 

3. The practice of selection of casual employees 
for the Saturday evening which has developed over 
the years has removed much of the meaning and 
force of the award provisions for such persons, 
which impose conditions and qualifications which 
do not apply or cannot be fulfilled in practice. 

4. To that extent there may be need for a revision 
of the subclause to fit the present practices subject 
to what may be determined by an application for the 
declaration of the true interpretation of Clause 
8.—Casuals pursuant to section 46 of the Industrial 
Relations Act 1979 or an application for the 
enforcement of the award according to section 83 of 
the said Act, proceedings quite different from that 
now before me. 

5. The persons concerned attended for selection 
for work on the evening of 3 May 1986 at 
inconvenience and cost to themselves for no 
payment but they did so for their own purposes, 
and 

The claimant had no work for them due to the 
refusal by its "full-time employees" to perform 
work that evening and it lost a newspaper. 

As a matter of equity in those circumstances I 
determine that the persons who attended for selection for 
work on the evening of 3 May 1986 should not receive 
any payments from the claimant and the matter of 
disagreement is determined by an Order dismissing that 
claim. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR280 of 1986. 

Between Nationwide Press Pty Ltd trading as "The 
Sunday Times", Claimant and Printing and 
Kindred Industries Union, Western Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Mr T.E. Stokie on behalf of the 
claimant and Mr G.T. Bucknall on behalf of the 

respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the claim herein be dismissed. 

Dated at Perth this 17th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[U.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR239 of 1986. 

Between West Australian Newspapers Limited, Claimant 
and Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of 
Workers, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 22nd day of August 1986. 

Mr C.D. Stanley on behalf of the Claimant. 
Mr G.T. Bucknall on behalf of the Respondent. 
Mr C.M. Brown on behalf of the Trades and Labor 

Council of Western Australia (Intervening). 

Reasons for Decision. 
THE COMMISSIONER: Between the 16th day of April 
1986 and the 16th day of June 1986 the Commission 
(differently constituted) has been presiding over con- 
ferences of the parties pursuant to section 44 of the 
Industrial Relations Act 1979 on the matter of new 
"rosters" of the ordinary weekly hours of work 
proposed for employees employed by the claimant 
subject to the provisions of the "Printing (Newspapers)" 
Award No. R23 of 1979 as varied (62 WAIG p. 196). 

According to the preamble of the "Memorandum of 
Matters of Disagreement" now before me those 
conferences resulted in "some compromises and some 
temporary agreements being reached in relation to 
rosters in more than 20 cases. Further it says that it is fair 
to say that some of those agreements will become the 
subject of dispute when natural wastage causes staffing 
levels in some areas to fall to a critical point at which time 
the Union will argue for recruitment of staff and the 
Company will aim to introduce further new rosters which 
will allow for efficient operation with reduced staffing 
levels". 

In the result the Commission concluded the confer- 
ences on the 16th day of June 1986 and formulated the 
crux of the matters of disagreement between the parties 
in the following terms: 

The Commission is therefore requested to deter- 
mine the following questions in relation to proposed 
roster changes at WA Newspapers. 

1. Whether the new rosters proposed by the 
Company are in accordance with the Wage Indexa- 
tion Principles. 

2. Whether Clause 14 (6) of the Newspaper 
Printing Award requires a rotating rostered day off 
to be provided when a five day work cycle is being 
used. 

3. Whether Clause 14 (6) of the Newspaper 
Printing Award requires the rostered day off to be 
fully rotating when a six day work cycle is being 
used. 

4. Whether Clause 14 (6) of the Newspaper 
Printing Award allows the Company to roster for a 
"no-day-off" on Fridays. 

5. Whether Clause 14 (6) of the Newspaper 
Printing Award allows the Company to regularly 
require workers to work on their rostered Friday 
off. 



1806 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 66 W.A.I.G. 

6. Whether the proposed changes to rosters and 
staffing at WA Newspapers, brought about by the 
cessation of publication of the Weekend News and 
the West Advertiser are covered by the terms of the 
Guaranteed Employment and Voluntary 
Retirement Award No. 21 of 1982. 

7. Whether the Guaranteed Employment and 
Voluntary Retirement Award No. 21 of 1982 allows 
for permanent day shift employees named in 
Schedule A of that Award to be transferred to 
permanent night shift without being offered the 
option of termination under Clause 11 of that 
award. 

8. Whether the Company is free to roster for a 20 
day month and remain in compliance with the 
Memorandum of Agreement — C458 of 1977 and 
with the decision of Martin C. in matter No. CR354 
of 1982. 

I highlight two aspects of that "reference". Firstly it 
was posed in the context of the preamble which reads: 

The protracted discussions have caused to be 
identified a number of issues on which a declaration 
by the Commission might provide a useful guideline 
to the parties in the avoidance of further disputes. 

(My emphasis.) 

And secondly any such "declaration of useful guide- 
lines" is not to be taken as a declaration by the 
Commission of the true interpretation of the provisions 
of any award and which process must be pursued 
according to section 46 of the Industrial Relations Act 
1979. 

With those purposes and limitations clearly identified 
and within those limitations and purposes I now turn to 
the submissions of the parties which they placed before 
me on the 9th and 10th days of July 1986 and on which 
latter day I reserved my decision. 

1. Whether the new rosters proposed by the 
Company are in accordance with the Wage 
Indexation Principles. 

The respondent explained that the need to reconstruct 
the rosters of the ordinary hours of work for its 
employees arose from the facts that: 

1. The publication of one of its papers " The West 
Advertiser" ceased in January 1986 for commercial 
reasons. That circumstance has reduced the number 
of hours of work required on day shift on Tuesdays, 
the day of its publication. 

2. The publication of another of its papers " The 
Weekend News" ceased on the 29th day of March 
1986 for the same reasons. That event removed the 
need for a day shift to be worked on a Saturday 
leaving five day shifts to be worked Monday to 
Friday (both inclusive) for the publication of the 
"Daily News". 

3. A re-rostering is also necessary on the night 
shift to provide for variations in sizes of papers. 
That shift which is from p.m. Sundays to p.m. 
Fridays (both inclusive) is primarily concerned with 
the publication of the " West Australian". 

In the claimants submission the change in rosters are 
dictated by the demands of production and given the 
changes referred to are necessary and proper for the 
efficient and viable operation of its business. 

That does not in its view constitute a "pernicious" 
claim as envisaged under the reasons for decision of the 
Commission in Court Session reasons for decision in 
General Order matter No. 461 of 1983 — State Review of 
National Wage Decision — 1983 and which said inter 
alia: 

On the question of commitment to the principles 
the TLC strongly urged that we should seek from 
employers 

a public and unequivocal commitment . . . 
that in the light of the Trade Union movement 
indicating an intention to observe the principle 

of no extra claims, employers will not seek to 
initiate pernicious claims to decrease working 
conditions (Transcript p. 17) 

Though we recognise the rationale behind the 
request we do not think it is practicable to insist on 
such a commitment. Indeed, we think that it may 
well be against the best interests of unions and their 
members to do so. However, apart from the fact 
that the unions may be reasonably confident that 
"pernicious" claims, even if made, would be 
unlikely to be granted by the Commission, the 
Commission recognises the propriety of subjection 
to tests of a kind similar to those which will apply to 
claims by unions during the duration of the 
principles, any claim by an employer to worsen 
conditions. As a general rule we think that any such 
claim by an employer during that period ought to be 
refused unless the proposed changes are shown to be 
necessary and are, on balance, to the advantage of 
the employees immediately concerned. 
(63 WAIG p. 2207 at p. 2209.) (My emphasis.) 

The respondent argued that the claimant was 
Seeking to retard the working conditions of its 

employees during a period when both sides of the 
industry and governments have accepted the 
principle that there should be no changes to awards 
and other conditions other than those resulting from 
the decisions of the Full Bench of the Commission 
or in accordance with the wage indexation principles 
set by this Commission. 
(Transcript Notes of Proceedings p. 61.) 

The respondent submitted that the way in which the 
claimant sought to re-roster the ordinary hours of work 
was unfair and unjust and did worsen working 
conditions contrary to the Principles by taking away 
from the employees useable leisure time. 

The respondent referred to the reasons for decision in 
matter No. CR545 of 1984 of the 28th day of March 1985 
and in which a similar issue was canvassed (65 WAIG p. 
542 at p. 549) and the remarks of the Commission in 
Court Session in its reasons for decision in the 1986 State 
Wage Case of the 9th day of July 1986 relating to claims 
by employers for a reduction in existing provisions 
(Roneod Decision pp. 6 and 7). 

The intervener sought and was granted leave to so 
intervene for the purpose of emphasising that the 
Commission in weighing up the matter now before it 
"bear very heavily on the no reduction principle which it 
has previously endorsed". 

It goes without saying that a single Commissioner 
ought to follow rulings of a Commission in Court 
Session in such matters (see Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and Another and the State Energy Commission of 
Western Australia 59 WAIG p. 494 at p. 496). 

In matter No. CR545 of 1984 I did so but it must be 
remembered and highlighted that the Commission in 
Court Session's so called "de facto" principle — "no 
reductions in existing conditions" — should not in my 
view be read broadly or literaUy. 

To put it in its proper perspective the dicta in the 
Review of the National Wage Decision of 1983 said quite 
deliberately that (a) "Pernicious" claims even if made 
would be unlikely to be granted by the Commission . . . 
(63 WAIG p. 2207 at p. 2209). 

That I understand to mean as a reference to claims 
made for the purpose of destroying conditions for their 
own sake — for no good purpose — even retalitory in 
nature and 

(b) Unless the proposed changes are shown to be 
necessary and are on balance to the advantage of the 
employees immediately concerned. 
(63 WAIG p. 2207 at p. 2209.) 
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That dicta is clear and unambiguous and is the basis 
upon which I referred to the "cfe facto principle" in 
matter No. CR545 of 1984 of the 28th day of March 1985 
when I said inter alia\ 

I do not allow that claim either on the grounds 
that there was no demonstration of the need for it in 
practical production terms and it would also be dis- 
advantageous to the employees immediately 
concerned (in the loss of leisure time and increased 
ordinary hours of work). 
(65 WAIGp. 542 at p. 549.) (My emphasis.) 

That dicta in my view would not relate to changes in 
systems of work arising from operational needs such as 
for example the discontinuation of regular overtime or 
the abolition of an afternoon shift due to a fall in 
demand for the employer's goods or services. The test in 
such circumstances would be a question of fact to dis- 
tinguish the bona fide situation from the retalitory or 
other questionable motives of an employer. 

For those reasons I consider that each roster change 
that the employer seeks to effect must be analysed to 
ensure that it fits the test of being necessary and does not 
have the result of reducing existing conditions of employ- 
ment or other benefits arising under the contract of 
employment in real terms. 

A change in form does not fit that latter qualification: 
for example a day off every four weeks is the same in real 
terms as a half day off every two weeks although it may 
have a different value to an employee in terms of 
desirability or personal convenience. 

The phrase "are on balance to the advantage of the 
employees immediately concerned" is in my view to be 
read so as to embrace the alternatives which may arise if 
those changes are not made, such as loss of employment. 

In the absence of the details of the "New" rosters 
proposed by the Company I answer this question in the 
generality by saying that any bona fide changes in the 
systems of work which are necessary for the continued 
efficient and viable operation of the claimant's business, 
such as different shift work rosters are not contrary to 
the Commission in Court Session's dicta on the proscrip- 
tion of "pernicious" claims to worsen conditions of 
work as enunciated on matter No. 461 of 1983 — State 
Review of National Wage Decision of 1983 and 
confirmed by the State Wage Case of July 1986. 

2. Whether Clause 14 (6) of the Newspapers 
Printing Award requires a rostered day off to be 
provided when a five day week work cycle is being 
used. 

Subclause (6) of Clause 14.—Hours of Work of the 
award reads as follows: 

(6) (a) Subject to the provisions of paragraph (b) 
of this subclause the week's work shall be 
accomplished in a maximum of five shifts. 

(b) At West Australian Newspapers Limited a 
worker's rostered day of shall, unless otherwise 
agreed between the House and the Chapel, be 
rotated throughout the week, but where, in order to 
maintain balance of staff, a worker is required to 
work on his rostered day or night off he shall be 
given a day or night off in lieu within one month of 
having so worked, or, where that is not practicable, 
have a day added to his annual leave. 
(60WAIGp. 196 atp. 198.) (My emphasis.) 

It is the view of the claimant that with the cassation of 
the production of the " Weekend News" employees con- 
cerned with that work on day shift are no longer required 
to work on Saturdays. Accordingly the ordinary hours of 
work for those employees are spread over Monday to 
Friday (both inclusive) and not over Monday to Saturday 
(both inclusive) as was previously the case. 

Such being the case the one day off previously rostered 
between Monday to Saturday both inclusive to meet the 
requirements of paragraph (a) of subclause (6) i.e. that 
the ordinary week's work be accomplished in a 
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maximum of five shifts, no longer exists as the week's 
work is now performed over five days Monday to Friday 
both inclusive. 

It was explained to me that the method of working for 
at least the last 30 years has been a day shift on five days 
of the six days Monday to Saturday both inclusive and a 
night shift of five nights of the six nights Sunday to 
Friday both inclusive, or simply put five working days or 
nights over six days or nights. 

The decision of the Commission in award making 
matter No. 19 of 1972 of the 12th day of December 1972 
illustrates that situation (see 62 WAIG p. 1204 at pp. 
1206 and 1207). 

The respodnent contended that the subclause requires 
a rotating day off unless expressly agreed otherwise by 
both parties thus leaving no change possible by the action 
of only one party. That contention is based upon the 
reference in paragraph (b) of that subclause which reads: 

(b) At West Australian Newspapers Limited a 
workers rostered day of shall, unless otherwise 
agreed between the House and the Chapel be rotated 
throughout the week. 
(60 WAIG p. 196 at p. 198.) (My emphasis.) 

However, that view presupposes that there will be a 
system of work spread over more than five days each 
week and which must of necessity create one day upon 
which an employee may not be required to work ordinary 
hours. 

It is convenient in my view to here examine the 
provisions of a particular roster and which examination 
throws into stark relief the concern of the respondent 
upon the whole question of the roster changes which 
could arise from the discontinuation of the publication 
of the " Weekend News" at least. 

In matter No. CR545 of 1984 the Commission had 
cause to analyse the roster for employees in the pub- 
lishing room engaged on day work (the "Daily News" 
and " Weekend News") (65 WAIG p. 543). 

i The roster then in existence originated in July 1984 and 
provided for the working of an average of 18'A days over 
a period of a four week cycle. That is effected by in each 
period of eight consecutive weeks, of 18 days of work in 
the first four weeks (i.e. 24 working days Monday to 
Saturday both inclusive) and 19 days of work in the 
second four weeks (i.e. 24 working days Monday to 
Saturday both inclusive) (see 65 WAIG p. 542 at p. 543) 
or put another way each employee has six work free days 
(Sundays excluded) in the first four weeks and five work 
free days (Sunday excluded) in the second and following 
four week period. 

As I said in Matter No. CR545 of 1985 
In the result each employee works 37 days or the 

48 days of work over Monday to Saturday (both 
inclusive each week) in the roster period (or as it is 
expressed by the parties in 18 Vi day month) a total 
of 272 hours, or eight weeks of 34 hours, albeit as it 
is a roster with unequal weeks of work some weeks 
are less than 34 hours each week and others in excess 
of 34 hours each week. 
(65 WAIG p. 542 at p. 546.) 
and 

[Because of the production requirements 
necessary to produce the weekend papers all 
employees work each and every Friday of the roster 
cycle and for 8 Vi hours, thus bringing the provisions 
of subclause (8) of Clause 14.—Hours of Work into 
play. (See earlier herein.) And which reduces the 
ordinary hours of work in that week by two hours to 
34.] 
(65 WAIG p. 542 at p. 544.) 
and 

Every employee has a long weekend every four 
weeks 
(65 WAIG p. 542 at p. 544.) 
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[In one period of four weeks the long weekend com- 
prised Saturday, (Sunday), Monday, Tuesday and 
Wednesday and in the other period of four weeks 
Saturday, (Sunday), Monday and Tuesday.] 

With the reduction of the spread of days over which 
the ordinary hours of work now need to be worked those 
employees would become regular Monday to Friday 
employees, losing the "useable leisure time", to which 
they have been customed as the respondent terms it such 
as the two long weekends, unless as the respondent 
submits the subclause requires a rostered day off still to 
apply within the span of those days of work. 

In the claimants proposition there would be no such 
rostered day off and leisure time as the employees share 
of the introduction of technology could be in the form of 
one of the alternatives referred to in matter No. CR354 
of 1982 in the following terms: 

Accordingly I determined the matter of disagree- 
ment between the parties by finding that:— 

The requirements imposed upon the parties 
by the memorandum of agreement executed in 
matter No. C458 of 1977 to bring about 
additional leisure time in view of the intro- 
duction of the electronic system of newspaper 
production have been satisfied by the imple- 
mentation of new rosters of ordinary hours of 
work and which have the effect of the 
employees employed by the respondent and 
bound by the "Printing (Newspaper)" Award 
No. R23 of 1979 as varied working either: 

(a) A four day week, or 
(b) A nine day fortnight, or 
(c) A 19 day month, or 
(d) In lieu of any of those alternatives 

having time added to annual leave or 
time off in a mutually convenient time 

Provided that such arrangements where 
applicable continue to reduce an employee's 
ordinary hours of work at the rate of two hours 
per week and provided further that the 
provisions of the said award are not contra- 
vened in any way thereby. 

(62 WAIG p. 2628 at p. 2630.) (My emphasis.) 
That resume highlights the changes that can be offered 

to the "usable leisure time" which arises from the 
existing roster, by the introduction of a straight five day 
Monday to Friday working week and which situation 
forms the basis of the respondent's objection to the 
claimant's construction of the subclause in question. 

However, there is no doubt in my mind that the 
subclause does not create a command that an employee 
working his ordinary hours of work over five days 
Monday to Friday both inclusive in lieu of six or seven 
days be accorded a rostered day off within that period. 

(The Exhibit reproduced from 53 WAIG p. 1207 under 
question 3 of these reasons for decision demonstrates 
that such has been the case in the past.) 

I therefore answer this question by saying that where 
the ordinary hours of work are worked over five 
consecutive days of the week Monday to Friday both 
inclusive and ordinary hours of work are not required to 
be worked on Saturdays (now being the case for day 
workers with the cessation of the publication of the 
"Weekend News") the requirements of paragraph (b) of 
this subclause become inoperative and a rostered day off 
on one of the days Monday to Friday both inclusive is not 
necessary or obligatory. 

3. Whether Clause 14 (6) of the Newspaper 
Printing Award requires the rostered day off to be 
fully rotating when a six day work cycle is being 
used. 

This question goes to that part of subclause (6) of 
Clause 14.—Hours of Work which reads in paragraph 
(b) thereof: 

(b) At West Australian Newspapers Limited a 
workers' rostered day off shall, unless otherwise 

agreed between the House and the Chapel be rotated 
throughout the week . . . 
(60 WAIG p. 196 at p. 198.) (My emphasis.) 

That wording in the context of the production changes 
referred to earlier in these reasons for decision relates to 
employees on night shift and who are rostered for five 
such shifts over the "days" Sunday to Friday both 
inclusive. 

The claimant explained that the paper produced on 
Friday night shift for Saturday is usually a very large 
paper and for which all employees on night shift are 
rostered on for work. The paper produced on Sunday 
night shift for Monday, however is a small paper and 
only 66 per cent of the personnel required on the Friday 
night shift are required for the Sunday night shift. 

In the claimant's view the words "rotated throughout 
the week" should be read as saying that "the rostered 
day off is to be given on a regular and recurring 
succession or series" 

The word rotating is complied with provided the 
rostered day off is scheduled in a recurrent or 
regular manner, 
or 

The use of the word rotation does not mean in 
strict sequence but means in recurring succession. 
(Transcript Notes of Proceedings p. 25.) 

That was exampled as: 
The rostered day off in a recurring sequence of 

work could be Sunday in Week One, Monday in 
Week Two, Tuesday in Week Three, Wednesday in 
Week Four, Thursday in Week Five and Sunday in 
Week Six — a recurring sequence, 
or 

The recurrence of a particular day rostered off 
might be every three weeks or alternatively every 12 
weeks. 
(Transcript Notes of Proceedings p. 25.) 

It takes issue with what it considers the respondent's 
view of the words in question to mean namely that: 

The rostered day off must be taken as a night 
rostered off in strict sequence — Sunday one week, 
Monday the next, Tuesday the next, Wednesday the 
next, Thursday the next and Friday the next and 
then back to Sunday. 

The respondent submitted of the meaning of the word 
rotating that "it is quite clear and custom and practice 
has it that the rotation of rostered days off throughout 
the week is specific going from Monday through to 
Friday on occasions" (Transcript Notes of Proceedings 
p. 65). 

The respondent referred me to "the long standing 
provision" by reference to Award No. 9 of 1946 of the 
4th day of June 1946 and which provided in Clause 4.— 
Hours subclause (d): 

(d) An employee's day or night off shall rotate in 
rostered sequence provided however that where 
necessary an account of sickness or accident 
arrangements may be made between the House and 
the Chapel concerned to maintain the working 
balance of staffs . . . 
(26 W AIG p. 68 at p. 68.) (My emphasis.) 

and concluded that custom and practice demonstrated 
that the days off were to be one after the other, week to 
week unless otherwise agreed between the House and the 
Chapel and not in the manner suggested by the claimant. 

In further support of that proposition the respondent 
referred to the reasons for decision of the Commission in 
award making matter No. 19 of 1972 of December 1972 
and in which it said inter alia: 

Provisions for rotating rostered days off is still 
made in the award . . . 

It appears to me on the information before me 
that the combined benefit of the shorter working 
hours for all workers and the rotating rostered day 
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off for the great majority more than outweighs the 
disadvantage which exists with respect to weekend 
penalty rates for some workers when a comparison 
is made with four of the five Eastern States. 
(52 WAIG p. 1204 at p. 1206.) 

Like the respondent, in seeking assistance upon the 
meaning of paragraph (b) of subclause (6) of Clause 
14.—Hours of Work I turned to the history of the award. 

My research indicates that the award of the 4th day of 
June 1946 (an award by the consent of the parties) was 
the first occasion that reference was made to the 
"rotating rostered day off" and it appeared in the 
following terms:— 

4.—Hours. 
(a) The maximum number of hours to be worked 

each week shall be — 
(i) Linotype operators, 36 hours day, 34 

hours night. 
(ii) Stereotypers, 34 hours day or night. 

Western Press Newspapers 35 hours. 
(iii) All other workers 38 hours day and 36 

night. 
(b) Provided that for the day staff in the West 

Australian office the hours for linotype operators 
shall be 76 hours and other workers 80 hours per 
fortnight. 

(c) The week's work shall be accomplished in a 
maximum of five shifts, the sixth shift (non-working 
day) to be rotated throughout the week in all 
sections. 

Day Staff of The West Australian. 
These will work six shifts each week (with 

Saturday after 12 noon and Sunday off 
consecutively) the short shift on Saturday being 
regarded as a full shift for the purposes of the day 
off. They will be allowed one full shift off every 
fortnight to be paid for. 

(d) An employee's day or night off shall rotate in 
rostered sequence provided, however, that where 
necessary on account of sickness or accident, 
arrangements may be made between the House and 
the Chapel concerned to maintain the working 
balance of staffs. Should the rostered day or night 
off for a time worker fall on a shift where more or 
less hours are worked on the average shift, no 
overtime shall be charged and there shall be no 
reduction in pay. 

(e) Apprentices shall be allocated in roster on the 
same basis as journeymen, but when their day off 
falls on a school day, they must attend the Technical 
College for the period set down in the A ward. 

(f) In cases where a member of any staff is absent 
through sickness or other causes (such as bereave- 
ment) on his rostered day or night off, his day or 
night off for that week will automatically lapse. 
(26 WAIG p. 68 at p. 69.) (My emphasis.) 

The next award No. 35 of 1939 of the 8th day of 
September 1949 (also an award by the consent of the 
parties) continued those provisions (with some drafting 
changes) in the following terms: 

4.—Hours. 
(a) The maximum number of hours to be worked 

each week shall be: 
(i) Linotype operators, 36 hours day, 34 

hours ni 

(c) The week's work shall be accomplished in a 
maximum of five shifts, the sixth shift (non-working 
day) to be rotated throughout the week in all 
sections. Provided that the day staff of " The West 
Australian" shall work 5Vi shifts each week with 
Saturday (from 12 noon) and Sunday off 
consequently and will be allowed one full shift off 
per fortnight. The short shift on Saturday shall be 
regarded as a full shift for the purposes of the day 
off. And further provided that the day staff of the 
letterpress machine section, the publishing section, 
the process engraving section and other sections, 
following agreement between the employer, the 
Chapel and the Union, the week's work of 38 hours 
may be accomplished in five shifts with each 
Saturday morning off. And further provided that 
for the staff of Western Press Limited the week's 
work shall be accomplished in five shifts each week 
with every Monday off. 

(d) An employee's day or night off shall rotate in 
rostered sequence provided, however, that where 
necessary to maintain balance of staff an employee 
is required to work on his day or night off he shall 
receive a day or night off in lieu the following week, 
or as soon as possible up to within one month of his 
having worked on his day or night off. Should the 
employer be unable to adhere to this proposal, one 
day or night shall be added to the employee's annual 
leave. Provided that in no circumstances is payment 
to be made to the employee who is required to work 
on his day or night off. Should the rostered day or 
night off for a time worker fall on a shift where more 
or less hours are worked on the average shift no 
overtime shall be charged and there shall be no 
reduction in pay. For this purpose it is agreed that a 
six weeks' cycle shall be observed wherein ordinary 
working hours are levelled up. 

(e) Apprentices shall be allocated in roster on the 
same basis as journeymen but when their day off 
falls on a school day they must attend the Technical 
College for the period set down in the Award. 

(f) In cases where a number of any staff is absent 
through sickness or other causes (such as bereave- 
ment) on his rostered day or night off, his day or 
night off for that week will automatically lapse. 
(29 WAIG p. 399 at p. 400.) (My emphasis.) 

Award No. 32 of 1952 was issued by the Court of 
Arbitration on the 15th day of October 1953 after 
hearing the parties upon a number of contested issues. 

Relevant to rostered days off the Court of Arbitration 
in its reasons for decision said: 

The union also sought a clause to provide for 
payment of weekend penalty rates. There is much I 
think to be said for the employers' argument that an 
allowance for this has already been included in the 
margins but, in any event the claim must fail because 
at the same time the union seeks to maintain the 
present provision for a rotating rostered day off 
each week. I agree that this provisions should 
remain in the award and it is obviously wrong to 
order the payment of the weekend penalty rates and 
at the same time to refuse the employers the right to 
roster their staff in such a way as to minimise the 
incidence of such penalties. 
(33 WAIG p. 577 at p. 578.) (My emphasis.) 
and 

(ii) Stereotypers, 34 hours day or night. 
(iii) All other workers, 38 hours day and 36 

hours night. 
(b) Provided, however, that the spread of hours 

applicable to the day staff of "The West 
Australian" will be considered to have been 
complied with if the ordinary hours of work do not 
exceed 72 per fortnight in the case of linotype 
operators and 76 per fortnight for all other workers 
excepting stereotypers. 

50791—9 

There are a few matters, however, which I shall 
briefly mention. The first is the clause relating to the 
week's woirk. As I have already said, the Court has 
decided to retain the existing rotating roster system. 
In addition, the present provisions relating to staff 
of the Western Press Ltd and to the day staff of 
certain sections of the other newspapers are 
retained. The only alteration to the particular clause 
is in regard to the day staff of "The West 
Australian", the Court having been informed that 
in future they are to be worked on the five days from 
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Monday to Friday each week with Saturday and 
Sunday off. I refer the parties to Clause 6 (c) second 
proviso, which does not seem to express the position 
clearly and I invite their comments on this when 
speaking to the minutes. 
(33 WAIGp. 577 at p. 579.) (My emphasis.) 

At the speaking to the minutes the Court of 
Arbitration said inter alia: 

A new subclause (c) to Clause 6 is inserted which 
expresses more clearly the intention of the Court 
and the parties. 
(33 WAIG p. 577 at p. 580.) 

The Hours clause amended by the Court of 
Arbitration was as follows so far as it is relevant to these 
proceedings: 

6.—Hours of Time Workers. 
(a) The maximum number of hours to be worked 

each week shall be:— 
(i) Linotype operators, 36 hours day, 34 

hours night. 
(ii) Stereotypers, 34 hours day or night. 
(iii) All other workers, 38 hours day and 36 

hours night. 
(b) . . . 
(c) The week's work shall be accomplished in a 

maximum of five shifts, the sixth shift (non working 
day) to be rotated throughout the week in all 
sections. Provided that the day staff of West 
Australian Newspapers Limited employed in the 
letterpress machine section and other sections or 
division of sections, following agreement between 
the employer, the Chapel and the Union, may work 
five shifts each week with Saturday and Sunday off. 
And further provided that for the staff of Western 
Press Limited the week's work shall be 
accomplished in five shifts each week with Monday 
off. 

(d) A worker's day or night off shall rotate in 
rostered sequence. Provided, however, the where 
necessary to maintain balance of staff a worker is 
required to work on his day or night off he shall 
receive a day or night off in lieu the following week, 
or as soon as possible up to within one month of his 
having worked on his day or night off. Should the 
employer be unable to adhere to this proposal, one 
day or night shall be added to the workers' annual 
leave. Provided that in no circumstances is payment 
to be made to the worker who is required to work on 
his day or night off. 

(e) Apprentices shall be allocated in roster on the 
same basis as journeymen but when their day off 
falls on a school day they must attend the Technical 
College for the period set down in the Award. 

(f) In cases where any worker is absent through 
sickness or other causes (such as bereavement) on 
his rostered day or night off, his day or night off for 
that week will automatically lapse. 
(33 WAIG p. 581.) (Myemphasis.) 

The Commission next had occasion to determine 
matters in issue between the parties in the award making 
proceedings of 1973 (and earlier referred to herein by the 
respondent). 

Award No. 19 of 1972 was issued on the 20th day of 
December 1972 and in its reasons for decision it made the 
following reference to the "rotating day off". 

Thus in 1953 (33 WAIG p. 577) Jackson J. noted 
the effect on the hourly rate of the shorter working 
hours in this State and considering a claim for 
weekend penalty rates took into account the 
restrictive effect on the employer of the requirement 
to allow a rotating rostered day off each week. 
(52 WAIG p. 1206.) (My emphasis.) 

[Those reasons for decision also include an exhibit 
which shows the distribution of employees in 1972, 
between the various shifts of work and the number of 

employees then participating in a "rotating rostered day 
off" by virtue of working their ordinary hours of work 
on five of the six days or nights of the week. 

Having regard to the discussion earlier in these reasons 
for decision upon rosters I have considered it appropriate 
to reproduce that exhibit hereunder: 

West Australian Newspapers Limited 
Postering of Staff for week ending 18 November 1972. 

Rotating Day Off 
Section Total Set Shift Rostered Rostered 

Staff Monday for for 
to Saturday Sunday 

Friday work work 
Composing Room 

Compositors 144 19 76 49 
Machine Compositors 52 26 26 
ITS 43 21 22 
Others 6 6 

Reading Room 83 2 31 50 
Mechanical 33 20 6 7 
Photo composing 56 25 10 15 
Stereotyping 56 3 32 21 
Photo Engraving 44 24 8 12 
Publishing 42 2 19 21 
Rotary Press 96 7 47 42 
Newsprint Store 10 10 
General Print 37 37 
TOTAL 702 155 282 265 

22.1% 40.2% 37.7% 
(53 WAIG p. 1207.) 

I read the reference to employees rostered for Sunday 
work as being on night shift.] 

In the award issued from those proceedings Clause 
14.—Hours of Work, so far as it is relevant to these 
proceedings provided: 

(1) . . . 
(2) . . . 
(3) . . . 
(4) . . . 
(5) . . . 
(6) (a) Subject to the provisions of paragraph (b) 

of this subclause the week's work shall be 
accomplished in a maximum of five shifts. 

(b) At West Australian Newspapers Limited a 
worker's rostered day off, shall, unless otherwise 
agreed between the House the Chapel, be rotated 
throughout the week, but where, in order to 
maintain balance of staff, a worker is required to 
work on his rostered day or night off he shall be give 
a day or night off in lieu within one month of having 
so worked, or, where that is not practicable, have a 
day added to his annual leave. 

(7) . . . 
(8) . . . 
(?)... 
(10) . . . 
(11). . . 
(12) . . . 
(13) . . . 
(14) . . . 
(15) Apprentices shall be allocated in roster on 

the same basis as journeymen but when their day or 
night off falls on a school day they shall attend the 
technical college for the period set down in this 
award and shall be reimbursed with the correspond- 
ing timeoff. 

(16) Except as specifically provided for in this 
award no payment or day in lieu shall be granted for 
or in respect of any rostered day or night off. 
(52 WAIG p. 1210.) (My emphasis.) 

It seems to me that there is common ground between 
the parties from their submissions to me, that an 
employee entitled to a rostered day off each week will 
observe that rostered day off on different days in 
consecutive weeks and that method fits quite easily 
within the general context of the words ' 'shall be rotated 
throughout the week" occurring in paragraph (b) of 
subclause (6) of Clause 14.—Hours of Work of the 
Award. 
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However, the difficulty or difference of opinion is the 
method of that rotation — non sequential day to day, 
week to week, as suggested by the claimant or in a strict 
day to day, week to week sequence as suggested by the 
respondent. 

The history which I have traversed reveals two matters 
which are relevant to an understanding of the require- 
ments to rotate a worker's rostered day off throughout 
the week. 

Firstly up until the award of 1972, the requirement to 
rotate a worker's rostered day off throughout the week 
was qualified by the further provision that "a worker's 
day or night off shall rotate in rostered sequence" (see 33 
WAIG p. 581). 

To rotate, as Jackson J. put it in matter No. 38 of 1954 
on the 30th day of April 1954 

It follows that in my view the words "weekly 
rotation" connote a weekly change of shift in some 
succession, sequence or recurrence or a weekly 
change of a shift on a recurring basis. 
(34 WAIG p. 172.) 

In further explanation His Honour said: 
Beaton worked DDNDDADD. Nestler worked 

NADANDDD. In these two cases although there are 
instances of a weekly change of shift it cannot in my 
opinion be said that there was a weekly rotation in 
the sense of there being a change in succession or by 
a recurring series. 
(34 WAIG p. 172 at p. 173.) (My emphasis.) 

(The letters D refer to a week of Day Shift, A to a 
week on Afternoon Shift and N to a week of Night 
Shift, 34 WAIG p. 172.) 

In the generality of shift work parlance to rotate 
between day, afternoon and night shift means that an 
employee does not work any one of those shifts two 
weeks in succession and each period of three consecutive 
weeks of the shift cycle includes each of the three shifts 
such as DAN, DAN, DAN and so on or DAN, ADN, 
DNA and so on. 

Thus providing the proscription of two consecutive 
weeks of shifts of the same class is observed a rotation of 
shifts can be effected without each three week period 
being identical consecutively and provided that the 
pattern of change within the roster cycle is repeated at the 
end of the cycle. 

The use of the phrase, in this award prior to 1972 
"shall rotate in rostered sequence" implies that the 
rotation shall be effected in a particular way namely that 
it shall be by following or consecutive days without gaps 
such as Monday, then Tuesday, then Wednesday and so 
on. 

The award of 1972 deleted that qualification to "the 
workers rostered day off being rotated throughout the 
week". 

I can find no reason for that change but I do attach 
signficance to the change in looking for the meaning to 
be applied to this matter of disagreement between the 
parties and consider that it suggests a rotation of a 
worker's rostered day off throughout the week, that is 
during the period of each week, need not be consecutive 
week to week. 

Secondly the various tribunals referred to in that 
history stressed the restrictive effect upon the Employer 
of the requirement to allow a rotating rostered day off 
each week. 

That restriction I perceive arises from the fact that the 
employer is unable to confine the rostered day off to 
constant days for the same employees. For example on 
the claimant's figures referred to earlier in these reasons 
for decision one third of the night shift could be rostered 
off from the Sunday shift each week. If there were two 
other "light nights" the remainder could be rostered off 
over those nights. 

This would mean that the rostered days off would be 
restricted to three constant nights of the week and the 
only rotation would be as between those three constant 
nights. 

That would not be a restriction upon the employer but 
rather the obvious way for it to plan for such a situation 
so it is logical to conclude that for the rotation of 
rostered days off to be restrictive each employees' 
rostered day off must fall on a different day of the week 
each week. 

As the' claimant suggested those practices may have 
had their origins in the wish by the employees that the 
incidence of the rostered day off be equally shared by all 
employees so that all employees for example had a long 
weekend from time to time rather than some employees 
having that break all the time. 

The only relief provided to the employer by the clause 
to that "restrictive situation" lies in the latter part of 
paragraph (b) of subclause (6) and which reads: 

but where in order to maintain balance of staff, a 
worker is required to work on his rostered day or 
night off he shall be given a day or night off in lieu 
within one month of having so worked or where that 
is not practicable have a day added to his annual 
leave. 
(60WAIGp. 196atp. 198.) (My emphasis.) 

That provision is amplified in subclause (16) which 
reads: 

(16) Except as specifically provided for in this 
award no payment or day in lieu shall be granted for 
or in respect of any rostered day or night off. 
(60 WAIG p. 196 at p. 199.) 

A balance of staff I understand to mean the particular 
units of manpower required to perform the programmed 
operations of production of any particular day or night. 

The end results of those provisions is to preserve the 
reality of "a rostered day off" and which is not to be 
eroded by regular overtime on that day or the like. 

I therefore say to the parties upon the question posed 
that in my view, whilst the answer to this question is not 
without doubt, I consider that the provisions of para- 
graph (b) of this subclause are properly satisfied if an 
employee's rostered day off each week is on a different 
day (night — as this applies to employees on night shift 
Sundays to Fridays both inclusive) each consecutive 
week but such "days" off do not have to be in a strict 
sequence day for day, week to week so long as the change 
of pattern is regular over a constant period of time and 
the distribution or incidence of those rostered days off is 
equal for all of the employees concerned in each section 
or department of the claimant's operations. 

4. Whether Clause 14 (6) of the Newspaper 
Printing Award allows the Company to roster for a 
"no day off" on Fridays. 
and 

5. Whether Clause 14 (6) (b) of the Newspaper 
Printing Award allows the Company to regularly 
require workers to work on their rostered Friday 
off. 

This question in essence relates to whether or not the 
provisions of the clause so referred to require that some 
employees must always be rostered off on Fridays as well 
as the other five of the six days over which the work is 
spread or as the claimant posed it "a situation which 
says, everybody, one sixth of the crew, shall be off on 
every night of the week" (Transcript Notes of 
Proceedings p. 31). 

The claimant suggested that questions 4 and 5 had 
been posed in the manner they have to cover the alter- 
natives which may arise from question 4, in that if the 
answer to that question was that the rostered day off had 
to be in strict sequence day to day week to week over 
every day or the six day working week the answer to 
question 4 becomes "No", the question then becomes 
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whether to cope with the heavy day of the week, Friday, 
the claimant could regularly require employees rostered 
off on that day to perform work. 

It was explained by the claimant that whilst in the 
generality the Friday night shift requires optimum 
manning because of the size of the Saturday edition of 
the "fVest Australian", economic and seasonal factors 
sometimes reduced its size below the level requiring 
optimum manning and in that case some employees 
would not be required and could be rostered off for that 
shift, albeit the notice of such a situation would not be 
given until Thursday. 

The respondent consistent with its submissions 
supporting the proposition that the rostered day off must 
be in strict day to day, week to week rotation 
"throughout the week" contended that Friday as part of 
the week, must be one of those days, leaving no avenue 
for the claimant to regard that day or for that matter any 
other day as a "non rostered day off unless so agreed 
between the parties in accordance with paragraph (b) of 
subclause (6) of Clause 14.—Hours of Work. 

Looking at the provisions of Clause 14.—Hours of 
Work of the award two situations are required, firstly 
that "the week's work shall be accomplished in a 
maximum of five shifts" [paragraph (a) of subclause (6)] 
(60 WAIG p. 196 at p. 198) which recognises that the 
spread of ordinary hours of work may exceed five days 
(or nights) and secondly that the rostered day off (the 
sixth day or night of that spread of ordinary hours) shall 
be "rostered throughout the week". It seems to me quite 
illogical and indeed absurd to suggest that in giving effect 
to those requirements the claimant is obliged to roster 
employees off on a day or night on which it requires 
optimum manning and then have to resort to a provision 
which permits it to require an employee to work on his 
rostered day off and which situation would appear to 
cater for the unforeseen or exceptional circumstances, 
that is to "maintain balance of staff" or optimum 
manning, because of absenteeism, illness or other 
reasons (see for example 26 WAIG p. 68 at p. 69). 

It seems to me that the clause permits the claimant to 
select the days upon which employees are or are not 
required to be at optimum strength and bearing in mind 
the views I have expressed upon question 3 in these 
reasons for decision I see no barrier in subclause (6) of 
Clause 14.—Hours of Work of the award to employees 
being rostered for ordinary hours of work on Fridays of 
each week, the day (or night) on which all employees are 
generally required in the claimant's view for the 
production of the Saturday edition of the "West 
Australian". 

If it transpired that some employees could be rostered 
off on Friday nights and in order to maintain the 
manning level, due to absence of some employees 
rostered on to produce the Saturday paper, employees so 
rostered off can be required to perform work on such 
night or nights subject to the compensation provided in 
the clause for such an occasion. 

In light of that expression of view it follows that 
question 5 does not become operative as "Friday Night" 
as a rostered night off would not occur except in the odd 
circumstances to which I have referred. 

6. Whether the proposed changes to rosters and 
staffing at WA Newspapers brought about by the 
cessation of publication of the " Weekend News" 
and the " West Advertiser" are covered by the terms 
of the "Guaranteed Employment and Voluntary 
Retirement" Award No. 21 of 1982? 

The purpose of this award was well canvassed in 
matter No. 309 of 1985 by a Full Bench of the 
Commission on the 30th day of July 1985 (65 WAIG p. 
1355 et sag). 

In that matter I took the view that: 
The award sets out to protect the employment and 

levels of income (subject to qualifications to which I 
will refer later) of permanent employees (as defined 

in Clause 5.—Definitions) in the light of techno- 
logical changes to production processes in the 
respondent's business. 
(65 WAIG p. 1355 at p. 1359.) (My emphasis.) 

The respondent argues that by virtue of the definition 
of "Technological Change" in Clause 5.—Definitions of 
that award and which reads: 

"Technological Change" shall mean change 
brought about by the introduction of the electronic 
newspaper system or any part thereof which is a 
substitute for and evolution of the present work and 
shall include any Company re-organisation of work 
and/or production, take over or merger. 
(62 WAIG p. 1866 at p. 1867.) 

and as emphasised by me, applies to the decision by the 
claimant to cease the publication of a paper or papers 
becaue it allegedly proposes to take over or acquire a 
major interest in a substitute therefor existing 
publications produced by another or other employers. 

The claimant contends that the award only comes into 
"Play" when it is proposed that an employee's contract 
of service will be terminated because his "job" is no 
longer required to be performed by anybody, to use the 
classic definition of redundancy. 

So far as I am concerned, in the absence of evidence to 
the contrary, the cessation of the two publications by the 
claimant was due to commercial considerations and does 
not fit the definition in the award of "technological 
change". 

Even if that were the case that fact has not nor is it 
intended from what I have been told in these proceedings 
resulted in the termination of the employment of any 
employee presently employed by the claimant. 

I thus affirm my view of the purpose of the award as 
expressed in matter No. 309 of 1985 and concluded that 
the answer to this question is "No", as the provisions of 
Award No. 21 of 1982 (62 WAIG p. 1866) only have 
force and effect when the services of an employee are no 
longer required at all by the employer and not to a 
situation where an employee is required to perform his 
work at different times of the day or week. 

7. Whether the Guaranteed Employment and 
Voluntary Retirement Award No. 21 of 1982 allows 
for permanent day shift employees named in 
Schedule A of that Award to be transferred to 
permanent night shift without being offered the 
option of termination under Clause 11 of the 
Award? 

Award No. 21 of 1982 does not relate to whether or not 
an employee may be transferred from one shift to 
another in his usual classification pursuant to the 
provisions of Award No. 23 of 1979 for the reasons 
stated under question 6 of these reasons for decision. 

8. Whether the Company is free to roster for a 20 
day month and remain in compliance with the 
memorandum of agreement — C458 of 1977 and 
with the decision of Martin C. in matter No. CR354 
of 1982? 

Any of the alternatives itemised in matter No. CR354 
of 1982 at p. 2630 of Volume 62 of the Western 
Australian Industrial Gazette may be utilised for the 
purposes of rostering ordinary hours of work provided 
that all of the conditions of my "finding" set out therein 
are complied with. 

Generally. 
I reiterate the context in which the views expressed in 

these reasons for decision are constructed namely: 
The protracted discussions have caused to be 
identified a number of issues on which a declaration 
by the Commission might provide a useful guideline 
to the parties in the avoidance of further disputes. 

And secondly any such "declaration of useful 
guidelines" is not to be taken as a declaration by the 
Commission of the true interpretation of the 
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provisions of any award and which process must be 
pursued according to section 46 of the Industrial 
Relations Act 1979. 

Accordingly I strongly urge the parties not to 
unilaterally disturb the rosters presently in operation and 
if they are unable to agree upon changes to any particular 
roster with the advantage of my views expressed herein 
that they meet with me at a mutually convenient time 
arranged for the purpose of endeavouring to resolve 
those disagreements. 

The parties should consider their respective positions 
in the light of these reasons for decision and to formally 
determine the matters of disagreement I issue an Order 
which I consider to be in terms appropriate to the manner 
in which the matters of disagreement were posed for 
determination. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR239 of 1986. 

Between West Australian Newspapers Limited, Claimant 
and Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of 
Workers, Respondent. 

Order. 
HAVING heard Mr C.D. Stanley on behalf of the 
claimant, Mr G.T. Bucknall on behalf of the respondent 
and Mr C.M. Brown on behalf of the Trades and Labor 
Council (Intervening), the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders: 

That the matters of disagreement herein be 
determined in the matter set out in the "Abridged 
Reasons for Decision" issued on the 1st day of 
August 1986. 

Dated at Perth this 1st day of August 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR239 of 1986. 

Between West Australian Newspapers Limited, Claimant 
and Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of 
Workers, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 1st day of August 1986. 

Mr C.D. Stanley on behalf of the claimant. 
Mr G.T. Bucknall on behalf of the respondent. 
Mr C.M. Brown on behalf of the Trades and Labor 

Council of Western Australia (Intervening). 

Abridged Reasons for Decision. 
THE COMMISSIONER: Time and the complexity of 
the issues before me in this matter have thwarted my 
plans to publish my full reasons for decision within the 
original time I had indicated to the parties. 

In order that the parties will be aware of my views 
upon the questions posed in the matter as quickly as 
possible and to enable them to consider their respective 
positions I therefore publish the following condensed 
reasons for decision. 

In so doing I strongly urge the parties not to 
unilaterally disturb the rosters presently in operation and 
if they are unable to agree upon changes to any particular 
roster with the advantage of my views expressed herein 
that they meet with me at a mutually convenient time 
arranged for the purpose of endeavouring to resolve any 
such disagreement(s). 

1. Whether the new rosters proposed by the Company 
are in accordance with the Wage Indexation Principles? 

In the absence of the details of the "New" rosters 
proposed by the Company I answer this question in the 
generality by saying that any bona fide changes in the 
systems of work which are necessary for the continued 
efficient and viable operation of the claimant's business, 
such as different shift work rosters are not contrary to 
the Commission in Court Session's dicta on the 
proscription of "pernicious" claims to worsen 
conditions of work as enunciated in matter No. 461 of 
1983 — State Review of National Wage Decision of 1983 
and confirmed by the State Wage Case of July 1986. 

2. Whether Clause 14 (6) of the Newspaper Printing 
Award requires a rotating day off to be provided when a 
five day work cycle is being used? 

Where the ordinary hours of work are worked over 
five consecutive days of the week Monday to Friday both 
inclusive and ordinary hours of work are not required to 
be worked on Saturdays (now being the case for day 
workers with the cessation of the publication of the 
" Weekend News"), the requirements of paragraph (b) 
of this subclause become inoperative and a rostered day 
off on one of the days Monday to Friday both inclusive is 
not necessary or obligatory. 

3. Whether Clause 14 (6) of the Newspaper Printing 
Award requires the rostered day off to be fully rotating 
when a six day work cycle is being used? 

In my view, whilst the answer to this question is not 
without doubt, I consider that the provisions of 
paragraph (b) of this subclause are properly satisfied if 
an employee's rostered day off each week is on a 
different day (night — as this applies to employees on 
night shift Sundays to Fridays both inclusive) each 
consecutive week but such "days" off do not have to be 
in strict sequence day for day, week to week so long as the 
change of pattern is regular over a constant period of 
time be it a week or a number of weeks, for example 
Monday one week, Wednesday next week and so on or 
Monday one week and Monday in four weeks time. 

3. Whether Clause 14 (6) of the Newspaper Printing 
Award allows the Company to roster for a "No day off" 
on Fridays? 
and 

4. Whether Clause 14 (6) (b) of the Newspaper 
Printing Award allows the Company to regularly require 
workers to work on their rostered Friday off? 

Bearing in mind the views I have expressed upon 
question 3 in these abridged reasons for decision I see no 
barrier in subclause (6) of Clause 14.—Hours of Work of 
the award to employees being rostered for ordinary 
hours of work on Fridays of each week, the day (or night) 
on which all employees are required in the claimant's 
view for the production of the Saturday edition of the 
'' West A ustralian''. 

That being so question 5 would not become operative 
— there being no such employees rostered off on Friday 
nights if that situation continues. 

If it transpired that some employees could be rostered 
off on Friday nights and in order to maintain the 
manning level, due to absences of some employees 
rostered on to produce the Saturday paper, employees so 
rostered off can be required to perform work on such 
night or nights subject to the compensation provided in 
the clause for such an occasion. 

6. Whether the proposed changes to rosters and 
staffing at WA Newspapers brought about by the 
cessation of production of the Weekend News.and the 
West Advertiser are covered by the terms of the 
Guaranteed Employment and Voluntary Retirement 
Award No. 21 of 1982? 

The answer to this question is "No". The provisions 
of Award No. 21 of 1982 (62 WAIG p. 1866) only have 
force and effect when the services of an employee are no 
longer required at all by the employer and not to a 
situation where an employee is required to perform his 
work at different times of the day or week. 
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7. Whether the Guaranteed Employment and 
Voluntary Retirement Award No. 21 of 1982 allows for 
permanent day shift employees named in Schedule A of 
that Award to be transferred to permanent night shift 
without being offered the option of termination under 
Clause 11 of that Award? 

Award No. 21 of 1982 does not relate to whether or not 
an employee may be transferred from one shift to 
another in his usual classification pursuant to the 
provisions of Award No. 23 of 1979 for the reasons 
stated in Question 6 herein. 

8. Whether the Company is free to roster for a 20 day 
month and remain in compliance with the memorandum 
of agreement — C458 of 1977 and with the decision of 
Martin C. in matter No. CR354 of 1982? 

Any of the alternatives itemised in matter No. CR354 
of 1982 at p. 2630 of Volume 62 of the Western 
Australian Industrial Gazette may be utilised for the 
purposes of rostering ordinary hours of work provided 
that all of the conditions of my "finding" set out therein 
are complied with. 

Generally. 
My full reasons for decision will be available to the 

parties in the week commencing 18 August 1986 and in 
the event that any of the parties decide to proceed further 
with the matter pursuant to section 49 of the Act I have 
issued an appropriate Order. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR285 of 1986. 

Between the Shop Distributive and Allied Employees 
Association of Western Australia, Claimant and 
G.J. Coles and Company Limited, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 9th day of July 1986. 

Mr J.A. Smith on behalf of the claimant. 
Mr R.H. Gifford on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. 

The essence of the complaint of the Shop Distributive 
and Allied Employees Association of Western Australia 
(the union) is that G.J. Coles and Company Limited (the 
respondent), through the actions of its Geraldton store 
manager, Christopher Miles White, on 17 December 
1985, were unfair and unreasonable towards a shop 
assistant, Zoey Million, by wrongly entering a complaint 
about her conduct on an official warning card which she 
was required to sign. 

The respondent objects to the union's complaint and 
defends Mr White whom it says, having regard for all of 
the circumstances, acted reasonably and fairly by enter- 
ing the complaint on Miss Million's warning card and 
requiring her signature. 

The opening statements of the advocates are very 
thorough in describing the events in question as they were 
perceived by the persons directly involved and they need 
not be repeated in detail in these reasons. 

Briefly, the agreed facts are that towards the end of her 
day's work, in the somewhat demanding circumstances 
of a store in the pre-Christmas period, Miss Million was 
required to assist in the serving of a customer, Gay Ellen 
Hickey. Mrs Hickey wished to purchase a set of 
decorative electric lights; she was not sure of the quality 
of the set she had chosen to purchase and had asked that 
it be tested. Her concern was well founded; Miss Million 
was required to make three or four trips between the 

front and rear check-out stations in the store before a 
reliable set of lights was produced. In the end Miss 
Million revealed by her composure that she was under 
stress. Miss Million's composure was observed by Mrs 
Hickey who mentioned it to the check-out operator, Mrs 
Annabel Juliette Tatum. Mr White had instructed Miss 
Million with respect to obtaining the lights for Mrs 
Hickey, and was upset about Miss Million's attitude 
towards him. He also took note of the conversation 
between Mrs Hickey and Mrs Tatum and became of the 
mind to censure Miss Million. 

The evidence of Mr White's interpretation of the 
events is in the entry on the warning card signed by Miss 
Million; it is that she was "Discourteous to a customer 
resulting in a complaint about her attitude" and also 
"Zoey's general attitude is poor". 

The alleged incident is in fact an example of 
misconduct, and, from the generality of the case for the 
respondent, it is considered to be of a serious kind, 
although not serious enough to warrant a summary 
dismissal. Nevertheless, it is an act of misconduct which 
in the respondent's estimation deserves to be entered in 
Miss Million's record. The respondent has a policy 
regarding termination of employment which applies to 
all of its stores in Western Australia. This policy, which I 
think the respondent's employees are likely to know, 
provides for two warnings to be given to an employee in 
appropriate cases and for these warnings to be entered on 
the employee's record. If a third reportable incident 
occurs the employee is dismissed. It does not follow from 
this brief reference to the policy that the procedure of 
warnings and entries will always be followed. Indeed it is 
expressly recognised that cases of "serious and/or 
wilful" misconduct may justify an employee's instant 
dismissal. Thus it is possible, given the seriousness of 
Miss Million's alleged misconduct estimated by the 
respondent, that a further incident of the same kind will 
result in her summary dismissal. It is with the foregoing 
in mind that I have formed the opinion that the burden of 
proof in this case lies on the respondent and I have con- 
sidered the evidence in this light. 

It is plain that Miss Million signed the warning card on 
which her alleged misconduct is entered. I take it that the 
inference intended by the fact of her signature, that is 
from the respondent's view point, is that she has 
admitted her misconduct in the presence of a witness and 
that her admission is very strong evidence of her guilt. 
But the incident is alleged to have occurred on 17 
December 1985 and from the testimony of the union 
organiser, Miss Monique Mary Clarke, I note that Miss 
Million put the matter in the union's hands in January of 
1986. The obvious point to be drawn from this fact is that 
it is not the action of a guilty person; that upon 
reflection, in the calm of later moments, she realised that 
she could have refused to sign the warning card and 
elected to inform the union of her objection at the time. 

This point of possible explanation is not a fanciful 
proposition. After all, it is common ground that on the 
day in question, near the end of her day's work, Miss 
Million was under great pressure caused by the ordinary 
course of her duties. 

In addition to the pressure on Miss Million caused by 
the day's work the testimony suggests that there was 
tension in Mr White's office when she was required to 
sign the card. Miss Million said that Mr White told her 
that the customer had complained officially. Mr White 
denied this. But the fact remains; the entry on the card 
was before Miss Million and from this she was entitled to 
conclude that the charge against her was that the 
customer had officially complained of her discourteous- 
ness. From all of the testimony surrounding this 
particular issue I have the impression of Miss Million 
being overawed by the occasion. I am also satisfied that 
the mood of both Mr White and Miss Million was quiet 
anger and likely to produce questionable results. 

In my opinion it would be improper to give weight to 
the fact of Miss Million's signature on the warning card. 
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I return now to the main proposition for the 
respondent: that in all of the circumstances, including 
incidences of Miss Million's bad attitude in the past, Mr 
White acted reasonably and not unfairly in entering the 
complaint about Miss Million on the warning card. 

In my opinion Mr White acted on inferences he drew 
from the circumstances as he saw them. He was disposed 
to do so because of Miss Million's attitude towards him: 
she "glowered" at him, and I am satisfied that she 
showed impatience towards him by her actions; he 
inferred that it was likely that Miss Million had acted 
discourteously towards Mrs Hickey and in drawing the 
inference he was obviously influenced by Mrs Tatum's 
account of what was said to her about Miss Million by 
Mrs Hickey. However, Mrs Hickey's testimony was that 
she did no more than make observations about Miss 
Million's apparently unhappy and tired state of 
composure, and Mrs Tatum's statutory declaration is 
independent testimony supporting my opinion. This 
testimony reveals that at the time Mr White was ' 'passing 
by" and that he observed "the incident", which was the 
conversation between Mrs Tatum and Mrs Hickey; it 
then reveals that after Mrs Hickey left the store Mr White 
asked Mrs Tatum what had transpired and then called 
Miss Million to the office. 

I am satisfied that Mr White was led to speculate about 
Miss Million's conduct and that he was wrong. Accord- 
ingly, I find that the words "Discourteous towards a 
customer resulting in a complaint about her attitude" are 
unreasonably and unfairly entered on the warning card, 
and that I should declare that they have no effect. I am 
also satisfied that the words "Zoey's general attitude is 
poor" are probably justified, and that a warning to this 
effect should be deemed to have been given to Miss 
Million, according to policy, on 17 December 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR285 of 1986. 

Between the Shop Distributive and Alied Employees 
Association of Western Australia, Claimant and 
G.J. Coles and Company Limited, Respondent. 

Declaration. 
HAVING heard Mr J.A. Smith on behalf of the claimant 
and Mr R.H. Gifford on behalf of the respondent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby declares: 

That the entry on the warning card, pursuant to 
the Termination of Employment Policy of G.J. 
Coles and Company Limited, and dated 17 
December 1985, so far as it states that Zoey Million 
was discourteous to a customer resulting in a com- 
plaint about the said Zoey Million's attitude is 
unreasonable, unfair and shall be of no future 
account whatsoever. 

Dated at Perth this 9th day of July 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR246 of 1986. 

Between the Shop, Distributive and Alied Employees' 
Association of Western Australia, Claimant and 
Quiptron Pool Products Pty Limited, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 28th day of July 1986. 

Mr J.A. Smith on behalf of the Claimant. 
Mr R.H. Gifford on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The Shop, Distributive 
and Alied Employees' Association of Western Australia 
(the union) claims that Edward Athur Richard 
Lawrence has been unfairly dismissed from his employ- 
ment as a storeman by Quiptron Pool Products Pty 
Limited (the respondent). 

The'urn on seeks an order requiring the respondent to 
re-emplc / Lawrence, or, alternatively, an order for 
compensation. However, I am left in no doubt that 
Lawrence's re-employment is what the union wishes to 
achieve. The respondent opposes the union's claim. 

Lawrence was dismissed on 4 April 1986. I was not 
informed of the date on which he became employed by 
the respondent but from the submissions on behalf of the 
union it appears that his length of service was about AVi 
years. He had previously been employed as a storeman 
by W.D. and H.O. Wills for 11 '/z years and it is common 
ground that until October 1985 he was held by the 
respondent to be a good and loyal employee. 

As a measure of the esteem in which Lawrence was 
held by the respondent he was paid considerably above 
the award wage for his classification. However, it is also 
clear from the questions put to Lawrence and from the 
testimony of Cecil John Taylour, the respondent's 
manager, and the person who dismissed Lawrence, that 
the over-award payment was paid out of consideration 
for Lawrence's willingness to make some sacrifices in the 
interests of the respondent and its customers. But 
according to Taylour, after Lawrence returned from 
annual leave in October 1985 he became unc-operative 
and generally began to exhibit by his attitude a previously 
unknown side to his character as an employee. Finally he 
showed a degree of antagonism which could not be 
tolerated and he was dismissed. 

My conclusion on the question of unfairness in this 
case turns on one fairly simple issue and it will not be 
necessary to review the testimony before me in detail. 

At no time after Lawrence had returned from leave 
was he warned by Taylour that his attitude and failure to 
co-operate was causing such concern as might lead to his 
dismissal. He was told of the manner in which the 
38-hour week would be worked and there is the sugges- 
tion that this message would have conveyed to him some 
expression of Taylour's growing dissatisfaction. But if 
this is offered as proof of a warning I am unable to accept 
it. Taylour was at pains to say that he had approached 
Lawrence on a previous occasion and that he had found 
this an unrewarding experience. Apparently this 
approach was in connection with a domestic matter 
affecting Lawrence, and I fail to see what relevance it 
could possibly have as an explanation, indeed the 
explanation, for not warning him of his perilous 
situation. 

Whatever Lawrence's reaction to questions raised 
about his private life on the previous occasion, on this 
occasion he should have been confronted about issues 
relating to his performance at work. He was not con- 
fronted; no explanations were demanded from him 
regarding his unsatisfactory behaviour at work and it 
might even be said, given the period of time involved, 
that his alleged unsatisfactory conduct was substantially 
condoned by Taylour. 

Of course it is not a rigid requirement that every 
dismissal be preceded by a warning. But Lawrence had 
considerable service with the respondent, and over the 
greater period of this service he was a very good 
employee. This is a factor of substantial merit in the case 
for him which carries considerable weight. There is 
nothing in Taylour's testimony that would cause me to 
find that Lawrence would not have responded in a 
desirable way if he had been warned of the consequences 
of his behaviour, however, in the light of his service I 
think he was entitled to be warned. 
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I am also of the opinion that Lawrence's dismissal was 
not the only course of action reasonably open to the 
respondent if it was certain that drastic action was 
justified. I have already mentioned the importance 
placed on Lawrence's over-award wage and I think it 
would have been perfectly reasonable for Taylour to 
advise him that the award wage would be the rule if no 
improvement in conduct was forthcoming. After all 
Taylour testified that it was not in the respondent's 
interests to lose a worthwhile employee. It seems to me 
that logic and prudence warranted such advice because it 
is as likely as it is not that had this advice been given 
Lawrence would have responded appropriately. 

The supporting testimony of Gaynor Marie Shipp is 
sufficient to cause me to conclude that Lawrence's 
conduct did deteriorate over the period in question. 
Nevertheless, the testimony on behalf of the respondent 
does not establish that Lawrence was not susceptible to 
correction had he been warned that he stood to be 
dismissed if his performance did not improve. In my 
opinion Lawrence was unfairly dismissed. 

Notwithstanding my finding on Lawrence's dismissal I 
do not think an order requiring the respondent to offer 
him a fresh contract of service would be appropriate. My 
concern here is that the person currently holding the 
position would suffer loss of employment. This would 
amount to an injustice to a person not represented before 
me. Accordingly, I believe I should make an order 
requiring the respondent to pay Lawrence a 
compensatory amount of money. 

In fixing the amount of compensation I have had 
regard for the level of weekly income received by 
Lawrence as unemployment benefit, the payment in lieu 
at the time of his dismissal, the period of unemployment 
since his dismissal, the difficulty he faces in finding 
employment and his service with the respondent. I think 
$4,500 would be a fair amount. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR246 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Claimant and 
Quiptron Pool Products Pty Limited, Respondent. 

Order. 
HAVING heard Mr J.A. Smith on behalf of the claimant 
and Mr R.H. Gifford on behalf of the respondent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent pay to Mr E.A.R. Lawrence 
the sum of $4 500 in full and final settlement of this 

Dated at Perth this 28th day of July 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR122 of 1986. 

Between Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Claimant and Mt Newman Mining Co Pty 
Ltd, Respondent. 

Before Mr Commissioner Gregor. 
The 24th day of June 1986. 

Mr J. Long appeared on behalf of the claimant. 
Mr O.L. Ilhein appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter is referred to the 
Commission following a series of conferences before the 
Commission constituted by Commissioner O.K. 
Salmon. The memorandum of matters for hearing and 
determination under section 44 prepared by the 
Commissioner provides in its schedule as follows: 

The Transport Workers Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch claims that a Toyota light vehicle should be 
provided for the use of spotters as an interim 
measure while alternatives to the current system are 
being tested. 

Mt Newman Mining Co Pty Ltd claims that the 
current system should remain in operation. 

The matter proceeded before the Commission on 19 
June 1986 in Newman. At the commencement of pro- 
ceedings the Commission advised the parties that 
pursuant to section 32 of the Industrial Relations Act 
1979 it was of the view that further conciliation of the 
issue ought to occur as it was possible that an under- 
standing may be reached between them. A conference 
between the parties thereafter took place. As a part of 
that conference, inspections of the work under debate 
occurred. 

Following the conference and inspections it was clear 
to the Commission that the matter could not be resolved 
by conciliation pursuant to section 32 and the matter 
proceeded immediately to hearing. At the commence- 
ment of those proceedings the parties agreed that the 
notes of the section 32 proceedings and the inspections 
should be taken into account in the determination of the 
matter. 

The history of the issue between the parties is that 
there has for some time been a debate concerning the 
working conditions of spotters employed by the 
respondent at Mt Newman. This concern had led to the 
formation of a Working Party to explore methods by 
which the conditions of spotters could be improved. This 
group was to explore the various alternatives to the 
current arrangements which were in place for spotters at 
Mt Newman. Some of the issues canvassed were to be: 

1. The installation of tipping stops; 
2. Tipping short of the dump; 
3. The use of the electronic sensors to position 

trucks for dumping; and 
4. The use of special purpose vehicles. 

It was said by the claimant that the union became 
disappointed with the progress of the Working Party and 
the matter went to Commissioner Salmon who also 
indicated disappointment. This led to the reference of the 
matter now before the Commission for determination of 
an interim measure pending the conclusion of the 
Working Party's activities. It was said that the interim 
measures should be implemented because of the 
frustration of the spotters and drivers with the length of 
time being taken to conclude the investigations. The 
claim was legitimate and justified in the face of the 
primitive conditions under which spotters were forced to 
work. It (the claimant) was sure that the work could 
continue with safety using a light vehicle and finally that 
the interim relief desired by the Union could be achieved 
without prejudice to the final settlement of the claim. 

On behalf of the respondent, Mr Ilhein disputed that 
the length of time taken by the Working Party had been 
inordinate; the matter had been raised in December and a 
Working Party had been established before any involve- 
ment by the Commission. He accepted that the 
conditions under which spotters work were at the least 
variable, being exposed to the elements and subject to 
heat, dust and cold, but that appropriate steps had been 
made to respond to those circumstances. Every assis- 
tance had been given to the Working Party to develop its 
alternatives and the respondent had provided the 
opportunity for it to go to other mines and inspect the 
working conditions of spotters and techniques of 
dumping used at those places. He said as a result of the 
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activities of the Working Party and the suggestions made 
by it, the Company had ordered specially designed 
tipping stops one of which was now in service with 
another on the way. Trials had been completed with the 
tipping short alternative but no discussions had been held 
between the parties. The use of sensors had been 
investigated but because there were none available to be 
purchased off the shelf the investigation of this technique 
was obviously of a longer term nature. The use of a 
special purpose vehicle, desired by the claimant as its 
preferred alternative was still under consideration. An 
order had been placed for purchase of an appropriate 
vehicle to become the base for a test for the use of a 
special purpose vehicle, but the Company was reluctant 
because of its concern for safety. In short the Company 
had done everything possible to bring the matter to a 
conclusion; its position was whatever needed to be done 
would be done as long as it was safe, economical and 
feasible. It acknowledged that a special purpose vehicle 
was a possibility but it had to be evaluated against the 
background of these tests. 

In respect of the claim for a light vehicle as an interim 
measure the Company had a number of objections: 

1. The quarry manager who has statutory duties 
concerning safety in the pit, was firmly of the view 
that the use of a light vehicle on the dump is unsafe 
in practice. 

2. The Working Party did not recommend a light 
vehicle as a solution to the problem, not even as an 
option. 

3. There is a danger of collision between light 
vehicles and a Haul Pak on the dump. 

4. The Company was not in a position to 
immediately obtain vehicles. 

5. There were health considerations to be taken 
into account caused by the production of exhaust 
fumes from engines while idling with lights on and 
the hazard presented by having a vehicle on the 
dump. 

6. Climbing in and out of vehicles could lead to 
back injuries. 

7. There were maintenance problems caused by 
long term idling or at least an apprehension of 
maintenance problems. 

8. The company was concerned as to what would 
the workforce do during the absence of a vehicle 
from the dump. 

9. The use of the vehicle was to provide in the hot 
weather an air-conditioned environment for the 
spotter in between tipping operations. There were 
technical problems caused by the icing of air- 
conditioners when an engine was running at idling 
speeds. 

10. There was a danger of lack of observation by 
the spotter due to fogged or dirty windows in the 
vehicles. 

Mr V. Kidman, the Superintendent Mining and the 
officer of the company who bears a statutory appoint- 
ment as Quarry Manager for the operations other than at 
Ore Body 29, said that he was required under the Mines 
Regulation Act to ensure that there be safe working in 
the pit, that all working areas are inspected each shift and 
further that he must report what he considers unsafe 
working practices to the registered Mines Manager. His 
concern was particularly during the hours of darkness 
when people could go to sleep. He was not concerned so 
much of that type of danger in the day-time but his view 
was that if it was unsafe at night-time it was also unsafe at 
day-time. 

In their submissions the parties confirmed their 
positions as outlined in the summary previously recited 
and called evidence in support. Before reviewing that 
evidence it is necessary to comment on the inspections 
which took place. The first part of the operation 
inspected was Ore Body 29 which is known as the Mara 
Mamba deposit. That part of the operation which is 

separated from the main Ore Body does run spotting 
operations where the spotter is supported by a light 
vehicle. The parties visited the waste dump and saw that 
procedure in operation. The Commission was told that it 
had been operating for many years but no explanation 
was offered as to the origins of the arrangements. When 
asked to comment the quarry manager's response was 
that he was not the quarry manager for Ore Body 29 and 
it therefore had nothing to do with him. It appears that 
there is a separate quarry manager for Ore Body 29 and 
it must be assumed that he has not found it necessary to 
report to the resident manager, who has the ultimate 
responsibility for such matters under the Mines 
Regulation Act, that the procedure is unsafe and nor 
does it appear that it has been found necessary for the 
Mines Department inspectors who regularly visit the site 
to comment on the practice as being unsafe notwith- 
standing that it has occurred over a number of years. 

Following inspections of Ore Body 29 the Commission 
was taken to the main Ore Body where the tipping 
operations on a large waste dump were observed. 
Discussions were held between the Commission and the 
spotter on duty and the views of various persons present 
were made known to the Commission. 

The evidence called on behalf of the claimant was 
given in the main by Mr D. Belton. He outlined the 
actions of the Working Party so far, and advised the 
Commission of his concern that if the claim for a light 
vehicle could not be met that the frustration of the 
members could be so great that actions by them could 
lead to bias in the assessments being made by the 
Working Party and therefore an invalid result being 
achieved. 

He gave detailed evidence of the functions of spotters 
and their duties and the attention to safety which is 
reflected in those duties was presented to the Commis- 
sion in Exhibit LI. The nub of Mr Belton's evidence was 
that the driver saw the spotter as the focal point on the 
dump, that it was not valid to say that an adverse safety 
situation existed in a comparative sense between a light 
vehicle and the spotters hut, which is currently the 
protection offered to the spotter, when the light vehicle 
was considerably larger, had a pole light and a flashing 
light as well. This type of arrangement was seen as 
sufficient for the protection of all other plant in the pit. 
He said that the use of the vehicle would be as a shelter 
only, it would be used between tipping operations for 
shelter and during smoko periods and for hold-ups. 
There was no circumstance where any spotter would try 
and do any work from inside the vehicles because the 
focus of attention as far as a driver was concerned when 
coming on to the dump was the spotter and he would not 
tip until he could see the spotter standing beside his 
vehicle and received directions as prescribed in the 
manual. There would be no way that there would be any 
compromise on safety for the driver. The spotters were 
all drivers who rotated through the spotting position and 
were acutely aware of their responsibilities both as 
spotters and drivers to their own safe working practice. 
He further went on to say that as far as the Union was 
concerned, it had offered the Company to ensure the 
strict application of disciplinary in procedures in the 
event of any lack of attention by the spotter to the safety 
provisions. In the final analysis, he said the interim 
measure was of benefit because it would reduce the 
frustration in the workforce manifest at the current time 
in arguments between foremen and spotters and further 
it would be of assistance to allow the union and the 
management to conduct fair trials to make a proper and 
long term assessment of the conditions of spotters. 

The evidence of Mr Belton was supported with 
evidence of Mr John Stephenson, Mr John Bollett, Mr 
Michael Russell and the Shop Steward from Ore Body 
29, Mr Michael Gallagher who gave evidence concerning 
the use of the vehicle in spotting operations on the Mara 
Mamba Ore Body. He said that there were positive 
benefits because spotters were more alert because of a 
shelter from the environment; they had two-way contact 
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with trucks during which they could report mechanical 
problems with the vehicles; there was an immediate 
access to communications for first aid and rescue; there 
had been no instance in his knowledge of any spotter 
going to sleep in vehicles and there had been one minor 
accident with a vehicle 14 months ago when a new plant 
operator had caused minor damage to it. In the past it 
was said that there had been an afternoon shift operation 
on Mara Mamba Ore Body 29 and the vehicle had been 
used by spotters during that period. 

In summary the claimant said that it was not the 
Commission's function in this matter to make a ruling on 
the safety of the operation of spotters, the whole 
question of the future conditions of spotters was still 
subject to the actions of the Working Party, the claimant 
had shown its bona fides in trying to bring the trials to a 
conclusion but was disappointed the Company had not 
done likewise through lack of action. In respect to the 
claim by management that the presence of the vehicles on 
the dump was unsafe he drew attention to the fact that 
light vehicles are used on the dumps by staff and it could 
not be said that it was safe just because a vehicle was used 
by management and unsafe when similar vehicles were 
used by workers. He said that no greater weight ought to 
be given to the quarry manager's views than to the 
evidence of the workers concerned who were in just as 
good a position to judge on a matter of conditions. 

For the respondent Mr Ilhein said that the position was 
clear. The view of the quarry manager was that the use of 
the vehicles constitutes a less safe operation than 
conditions which have been in place since 1970. The mere 
presence of a vehicle on the site raised the question of the 
risk of collision and therefore the Company ought not be 
required to provide light vehicles to spotters. 

Mr Ilhein went so far as to say that in this claim the 
emphasis was the reverse to that which usually occurs 
wherein the claimant is suggesting an operation which is 
prima facie less safe than the current operation and the 
company is trying to ensure the maintenance of safe 
standards. The nub of the respondent's argument was 
that the whole issue turned around the view of the quarry 
manager and his right to make decisions pursuant to the 
Mines Regulation Act. 

It rejected the charge that the company had not done 
all it could to bring the issue of the final determination of 
spotters' conditions to an end, there had been six 
meetings plus visits to other mines and there had been no 
unreasonable delay. In support he called evidence from 
Mr Michael Christosfis and from Mr Kevin Daly who 
supported the position adopted by the quarry manager. 
The simple position concerning the unsafeness was 
categorised in three heads, that is it was unsafe because: 

1. The spotter might not do his duty; 
2. The vehicle might be run over; and 
3. Persons working from a vehicle may back a 

truck over the edge of the dump. 

The disciplinary measures offered by the union were in 
retrospect and in the event of an accident this was not 
good enough. 

Unfortunately the Commission did not have the 
benefit of evidence from the quarry manager who was 
unable to attend to continue his attendance at the hearing 
because of a prior personal commitment and was further 
unavailable for a further 14 days because of leave. The 
respondent made a motion for adjournment because of 
the lack of availability by the quarry manager, however 
in the circumstances the Commission declined the 
adjournment as it would have been manifestly unjust to 
the claimant to have the matter delayed for such a period 
and in any event the quarry manager's views expressed in 
conference were, by consent, taken into account in the 
arbital proceedings. In those circumstances the only 
party who may be disadvantaged was the claimant who 
was denied the opportunity to test in cross examination 
some of extraordinary views expressed by the quarry 
manager. 

My analysis of this issue is that the number of 
objections raised by the respondent and detailed earlier 
in the decision are of a minor nature and are mostly 
disposed of by the mere fact that the Mara Mamba 
operations have been going for so long and none of the 
technical objections to the placement of light vehicles on 
the dumps have appeared to have caused a cessation of 
dumping activities. It is doubtful therefore that they 
would have any validity when similar operations might 
take place on the main Ore Body. 

The respondent's objection centres around the 
question of safety and on the submission of Mr Ilhein is 
directed solely to the opinion of the quarry manager 
supported by the evidence of Mr Daly. It is difficult for 
the Commission to accept the argument based on safety 
grounds. Each of the objections raised by the respondent 
were disposed of in argument. It is difficult to conceive 
that it can be said that the vehicle being on the site would 
cause spotters not to do their work when it is clear that a 
driver will not dump without the spotter being in 
position. Secondly the suggestion of workers sleeping in 
a vehicle must be subject to doubt because already the 
opportunity exists for spotters to go to sleep in the 
spotters' hut which is unlit and far less visible than a 
vehicle would be. The Commission is unfortunately 
drawn to the view that the objection of the quarry 
manager is more concerned with what he sees to be a 
disturbance of his prerogatives to make decisions in the 
pit than with a rational analysis of legitimate claims by 
the claimant to have a conditions matter resolved. It is 
regretful to say that the involvement of the quarry 
manager in these current proceedings did little to 
contribute to rational debate of the issue. His attitude 
seemed to be one of questioning the temerity of the 
Commission to become involved in an area he deemed to 
be his undisputed province. 

This is a pity because a resolution of the matter would 
have been assisted by debate between the parties as to 
circumstances on some dumps where the use of a vehicle 
may not be suitable. In the circumstances the Commis- 
sion will grant the application of the claimant. The final 
details of the Order to be determined following a further 
conference between the parties to determine its form. 
The Commission has adopted this course to allow the 
parties a final opportunity to devise a mutually 
acceptable working arrangement for a matter which 
should not have needed to be determined by arbitration. 
If a suitable draft Order cannot be agreed the Commis- 
sion will conclude the proceedings by issue of an Order 
which will reflect these reasons. 

The parties will be required to report to the 
Commission on the outcome of their conference within 
60 days of the date hereof. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR122 of 1986. 

Between Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Claimant and Mt Newman Mining Co Pty 
Ltd, Respondent. 

Order. 
HAVING heard Mr J. Long on behalf of the applicant 
and Mr O.L. Ilhein on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

1. That, on the basis set out hereunder, 
employees of Mt Newman Mining Co Pty Limited 
when required to perform the function of spotting 
Haulpak trucks on dumps shall be provided with 
light motor vehicles when so doing. 

2. In each case, the employee assigned spotting 
duties shaE ensure that the light motor vehicle 
provided is parked on the dump with adequate 
protection by a windrow of the size and in such a 
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position as determined by the Company. Where the 
Shift Supervisor or his nominee believes that due to 
the circumstances of a dump such adequate 
protection cannot reasonably be provided in the 
current dumping area discussion shall be held with 
the union representative on shift to determine the 
possibility of alternative placement of the vehicle. 

3. In no case shall a spotter give directions to a 
Haulpak Driver while the spotter is in the vehicle. 

4. In no case shall a Haulpak Driver reverse on a 
dump which is under the control of a spotter unless 
directed to do so by a spotter who is standing on the 
dump clearly visible to the Haulpak Driver. 

5. In no case shall a spotter remain in a light 
motor vehicle once a Haulpak approaches the 
current dumping area. Provided that in circum- 
stances where adverse conditions occur as a result of 
tipping a load the spotter may take shelter in the 
light motor vehicle. 

6. In no case shall a spotter leave the dump or 
move around the dump under any circumstances in 
the light vehicle provided without authorisation 
from the Shift Supervisor or his nominee, except in 
the case of an emergency. 

7. Where a light motor vehicle provided for the 
use of a spotter on a dump breaks down or requires 
maintenance work the spotter shall continue to spot 
until such time as the vehicle has been repaired or 
replaced by the Company. Provided that no spotter 
shall be required to commence a shift if a light 
vehicle in operational condition is not provided. 

8. The Industrial Relations (Mt Newman Mining 
Company Pty Limited) Order of 1986 shall apply 
where any breach of this order is alleged to have 
occurred. 

9. This Order shall come into effect 21 days after 
the date hereof and shall cease to have effect when 
appropriate procedures for dumping are determined 
following the completion of the trials currently 
being undertaken. 

Dated at Perth this 18th day of July 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR218 of 1984. 

Between the University Salaried Officers' Association of 
Western Australia, Claimant and Vice Chancellor, 
University of Western Australia, Respondent. 

Order. 
HAVING heard Mr R.W. Clohessy on behalf of the 
claimant and Mr R. Slater on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the University of Western Australia provide 
for officers employed subject to the Salaried 
Officers of the University of Western Australia 
Award 1978, Award No. 16 of 1977, as amended, 
whilst on call, transport without charge when those 
persons are required to return to and from their 
residence or alternatively paid the mileage pre- 
scribed from time to time, pursuant to Clause 32 of 
the award. 

That the Order shaU apply from 1 January 1985. 

Dated at Perth this 30th day of June 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR302 of 1986. 

Between Western Australian Prison Officers' Union of 
Workers, Claimant and Hon Minister for Prisons, 
Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 9th day of July 1986. 

Mr D.J. Cloghan appeared on behalf of the claimant. 
Mr G. Bull appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter is referred to the 
Commission pursuant to section 44 of the Industrial 
Relations Act 1979 after a conference between the parties 
held on 12 May 1986, was unable to resolve the dispute 
which is now the subject of these proceedings. 

The schedule to the memorandum of matters for 
hearing and determination under section 44 provides: 

The claimant seeks an order from the Western 
Australian Industrial Relations Commission that on 
night shift (11.00 p.m. to 7.00 a.m.) at the West 
Perth work release centre, a male prison officer shall 
not be required to supervise prisoners of the 
opposite sex, unless in the company of another 
officer. 

The background against which this dispute is set is as 
follows: 

The Prisons Department operates a work release 
centre in West Perth, as part of a policy to provide for a 
phased introduction of persons who are nearing the end 
of a prison sentence, back into the community. 

The circumstances when this occurs can either be some 
months prior to the completion of a sentence or at the 
commencement of a parole period. 

In either circumstance, the centre operates on the basis 
of providing accommodation for the prisoners while they 
attend work release, usually during the day. The 
institution is run on an open basis with each prisoner 
having their own room. It seems that the centre can be 
distinguished from a normal prison in that the occupants 
are not locked into their rooms at night time, in fact some 
of them have night jobs and they are free to come and go 
from the centre at the times necessary to allow them to 
perform their job, regardless of when that is. 

The centre is under the supervision of prison officers 
and during the day only one prison officer is on duty. In 
the past, and during the night shift, it had been a practice 
of the Department to have an additional female officer if 
there were any female occupants at the centre for the 
time being. Among the duties of the officers at night time 
is the need to make regular inspection of the premises 
and this includes entering an inmate's room and checking 
to see whether the occupant, be it male or female, is 
physically present and that they are what was described 
in the proceedings as "alive". This inspection requires 
close observation of the occupant of the room, so much 
so that if the occupant is in bed with bed clothes over 
their head, the bed clothes are moved aside by the prison 
officer to make necessary checks. 

The dispute arises because the previous practice of 
having a female officer present when female occupants 
are in residence has been changed. The claimant in these 
proceedings says that the change is contrary to a long 
standing agreement between it and the respondent that 
such changes would not take place without prior 
consultation. 

However, whether appropriate consultation or not 
took place is not an issue that needs to be canvassed in 
these Reasons for Decision as it does not go to the heart 
of the dispute between the parties, although some 
attention will be given later to the male and female 
custodial staff integration policy of the Department. 



1820 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 66 W.A.I.G. 

The nub of the claimants complaint is that male 
custodial staff, when required to do the inspection 
described above are concerned that they could be subject 
to false claims of physical or sexual harassment from 
female prisoners. In their evidence they have indicated 
grave concern about the possible affects upon their 
career and family life if such allegations are made against 
them. Their belief is that the Department ought to give 
them added protection in circumstances where such 
allegations may be made by having additional staff 
present, so that at least two officers are involved in any 
inspection. 

The respondents view of the claim is that the presence 
of an additional officer is entirely unnecessary and would 
be contrary to its attempts to integrate the functions of 
the male and female custodial staff, a policy which it 
accepted in principle in 1977. In substance the policy is 
that male and female custodial staff should be able to be 
employed in any capacity, subject to the provisions of the 
Department's regulations. In information presented to 
the Commission in Exhibit C1 it is stated that in 1978 a 
Departmental Committee was established to examine the 
possibilities and limitations of integrating the prison 
officer work force and that since that time, and in the 
absence of an agreed form of policy, that mixed staffing 
had been introduced into a number of institutions. The 
success of the introduction of mixed staffing in 
institutions such as Bandyup, Canning Vale, Eastern 
Goldfields, Greenough and Roebourne was the subject 
of a large proportion of the evidence given by senior 
officers in support of the respondent's position in this 
claim. 

However, it was also evidenced that given that most 
Western Australian prisons have been traditionally male 
institutions, it was not surprising to the Department that 
the introduction of female staff into some of the prisons 
mentioned above had met with some resistance. Over the 
years the problems raised were subject to active attempts 
to seek solutions, and as a result the Department was 
concerned that the integrated staffing problems had been 
resolved in a reactive and often inconsistent manner. 
This was not a satisfactory situation and the problem had 
been highlighted with the recent proclamation of the WA 
Equal Opportunity Act (1984) with its attendant implica- 
tions for personal policy and practice. 

The claimant was, in its submissions, not adverse to 
the policy of integration of staff. It sought to distinguish 
the instant problem as being of a unique nature. The 
distinguishing feature being that in other prisons when 
inspections are to be made at night time the officers 
concerned are not required to enter the room or cell in 
which the inmate is located. Much evidence was given by 
the respondent's witnesses that in institutions, other than 
at West Perth, that either male or female custodial 
officers do inspections at night singularly. However, in 
every circumstance that officer was not the only person 
on duty and that if it was necessary to enter a cell, he or 
she had the recourse to call the other duty officer to 
accompany them and more importantly the cell was 
always locked. The essential difference with the West 
Perth situation was that the room which the officer needs 
to enter is not locked, the purpose of the inspection was 
to physically inspect the occupant closely, as described 
above, and only one officer was present. 

It is clear from the evidence that there is a difference 
between the circumstances at West Perth and the circum- 
stances which occur in other institutions whether they be 
subject to integration or not. 

The West Perth officer has no option but to enter the 
room to perform his duties, to that extent he is exposed in 
a way which could not occur in any other institution. The 
question to be addressed is whether that exposure is such 
that it ought to give rise to concerns articulated by the 
various witnesses for the claimant. 

The repercussions of a claim of sexual harassment 
being made against a male prison officer by a female 
prisoner appear to be that an investigation is ordered 
immediately and pursuant to the Prison Regulations, and 

as part of that process, the investigations are conducted 
by the police. It appears also that during those investiga- 
tions the prison officer is suspended from duty. If he is 
not suspended he is at least under the cloud of an 
investigation. These are proper protective procedures to 
be adopted in such circumstances, but nevertheless they 
expose the prison officer in a way that many other pro- 
fessions are not. It is said that the prison officer must 
accept such investigations as part of the job. The 
claimant accepts this but says, for the reasons previously 
described in this decision, that there is a disproportionate 
risk faced in such circumstances by the officer involved 
at West Perth than by other officers who may become 
subject to investigation at other institutions. 

There was considerable evidence given by the parties 
which canvassed issues which had only a peripheral 
influence on the matters for debate. That evidence has 
not been recited in detail. It is clear to the Commission 
that it must address itself to two issues. The first is to 
make it clear that the policy of integration is not subject 
to test in this matter. The policy is, if anything, a reaction 
to changes in community standards and values and it 
must and will go ahead in accordance with the social 
dynamic which propels it. It is not a matter which should 
be impeded in any way by the circumstances which 
present at West Perth because the method of per- 
formance of the duty is clearly distinguishable. 

The officer involved in the night shift at West Perth is, 
in the view of the Commission, in a different situation to 
any other officer in the prison service. He is in a situation 
where it is reasonable to be apprehensive of the outcome 
of any claim made by a female prisoner in the circum- 
stances. He is not offered the same protection by the 
Department as other prison officers in other institutions, 
nor is he protected by the very nature of those 
institutions with their additional staff and the need for 
higher security than is necessary or advisable at West 
Perth. In the circumstances the Commission will issue 
the Order sought by the claimant. In doing so it is 
emphasised that the Order exists purely on the basis of 
the situation as described at West Perth and if that ever 
changes then the respondent would be in a position to 
return to the Commission if adjustments to the Order are 
necessary. It should be clear also that the policy of inte- 
gration has not been subject to analysis in this claim. To 
the contrary it is a policy which is in place in many 
operations and this decision does not call into question 
the efficacy of the concept behind the integration policy. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR302 of 1986. 

Between Western Australian Prison Officers' Union of 
Workers, Claimant and Hon Minister for Prisons, 
Respondent. 

Order. 
HAVING heard Mr D.J. Cloghan on behalf of the 
claimant and Mr G. Bull on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That no prison officer employed on night shift 
(11.00 p.m. to 7.00 a.m.) at the West Perth Work 
Release Centre shall be required to supervise 
prisoners of the oppostie sex, unless in the company 
of another officer. 

Dated at Perth this 4th day of August 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR490 of 1984. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and the Hon Minister for Workers and 
Others, Respondents. 

Before the Commission in Court Session. 
Senior Commissioner G.G. Halliwell, 

Commissioner W.S. Coleman, 
and Commissioner S.A. Kennedy. 

The 26th day of August 1986. 

Mr G.G. Young appeared on behalf of the claimant 
and as intervener on behalf of the Trades and Labor 
Council of Western Australia. 

Mr N.R. Whitehead appeared on behalf of the 
respondents and as intervener on behalf of the Hon 
Minister for Industrial Relations and Mr B.P. McCarthy 
appeared as intervener on behalf of the Confederation of 
Western Australian Industry (Inc). 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This Commission in 
Court Session was requested to approve a consent 
amendment to Clause 11.—Wages of the Building 
Trades (Government) Award 31A of 1966 which would 
increase the rates for building tradesmen by $8.60 per 
week, with proportionate increases to the other 
classifications. 

The increase claimed is based on a comparison of rates 
of pay for like employees employed by other State and 
Commonwealth governments and other building 
tradesmen employed in the public sector in Western 
Australia. 

The matter was referred to the Commission in Court 
Session by the Chief Industrial Commissioner as an 
arguable case, following an anomalies conference held 
on 20 June 1986. Wage Principle 7 and 6 (a) (iv) (the 
equitable base principles) are relied upon by the 
consenting parties as the applicable principles and they 
permit ratification of the amendment. 

Having considered the submissions of both parties and 
section 50 interveners we are satisfied that the position is 
as submitted by the consenting parties. 

We therefore approve the amendment sought to 
Clause 11.—Wages of the Building Trades (Government) 
Award 31A of 1966. 

The applicant submitted that in the event of this 
Commission in Court Session granting the increase, the 
operative date should be the first pay period beginning 
on or after 4 February 1986, that being the date the 
applicant's members decided on the avenue by which the 
claim would be pursued. 

The respondent's counter claim for the operative date 
was the first pay period on or after 1 July 1986. 

Having regard to the submissions made on this matter 
we are not convinced that the applicant's claim that "the 
special circumstances" claimed justifies the degree of 
retrospectivity it would wish. We determine the operative 
date shall be the first pay period on or after 1 July 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR490 of 1984. 
Between Building Trades Association of Unions of 

Western Australia (Association of Workers), 
Claimant and Hon Minister for Works and Others, 
Respondents. 

Order. 
HAVING heard Mr G.G. Young on behalf of the 
claimant and as intervener on behalf of the Trades and 
Labor Council of Western Australia and Mr N.R. 

Whitehead on behalf of the respondents and as inter- 
vener on behalf of the Hon Minister for Industrial 
Relations and Mr B.P. McCarthy appearing as inter- 
vener on behalf of the Confederation of Western 
Australian Industry (Inc), the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Building Trades (Government) Award 
1968 No. 31A of 1966 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1986. 

Dated at Perth this 1st day of September 1986. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Delete subclause (1) of this clause and insert in lieu 

thereof: 
11.—Wages. 

On After After 
Engage- 1 year of 1 years of 

ment service service 
(Per Week) 

$ $ $ 
(1) (a) Tradesmen: Bricklayers, 

stoneworkers, carpenters, 
joiners, painters, 
signwriters, glaziers, 
plasterers and stonemasons 
as defined in Clause 6 of 
this Award 337.90 342.40 346.50 

(b) Special Class Tradesman 
(as defined) 354.50 359.20 363.50 

(c) Plumbers holding 
registration in accordance 
with the Metropolitan 
Water Supply, Sewerage 
and Drainage Act 351.80 356.30 360.40 
Builders Labourers: 
(i) Rigger 323.80 328.10 332.10 
(H) Drainer 323.80 328.10 332.10 
(iii) Dogman 323.80 328.10 332.10 
(iv) Scaffolder 314.80 318.40 332.20 
(v) Powder Monkey 314.20 318.40 322.20 
(vi) Hoist or Winch 

Driver 314.20 318.40 322.20 
(vii) Concrete Finisher 314.20 318.40 322.20 
(vlii) Steelfixer including 

tack welder 314.20 318.40 322.20 
(ix) Concrete Pump 

Operator 314.20 318.40 322.20 
(x) Bricklayer's 

labourer 303.60 307.60 311.30 
Plasterer's labourer 303.60 307.60 311.30 
Assistant Rigger 303.60 307.60 311.30 
Demolition Workers 
(after three months' 
experience) 303.60 307.60 311.30 
Gear Hand 303.60 307.60 311.30 
Pile Driver 303.60 307.60 311.30 
Tackle Hand 303.60 307.60 311.30 
Jackhammer Hand 303.60 307.60 311.30 
Mixer Driver 
(concrete) 303,60 307.60 311.30 
Steel Erector 303.60 307.60 311.30 
Aluminium Alloy 
Structural Erector 303.60 307.60 311.30 
Gantry Hand or 
Crane Hand 303.60 307.60 311.30 
Crane Chaser 303.60 307.60 311.30 
Concrete Gang 
including Concrete 
Floater 303.60 307.60 311.30 
Steel or bar bender 
to pattern or plan 303.60 307.60 311.30 
Concrete Formwork 
Stripper 303.60 307.60 311.30 
Concrete Pump 
Hose Hand 303.60 307.60 311.30 

(xi) Builder's Labourer 
employed on work 
other than specified 
in classifications 
(i)-(x) 281.90 285.70 289.10 
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(2) Tool Allowance (Per Week) $ 
(a) Bricklayers and Stoneworkers ... 8.10 
(b) Plasterers   9.40 
(c) Carpenters and Joiners  11.30 
(d) Plumbers  11.30 
(e) Painters and Signwriters  2.80 
(f) Glaziers  2.80 
(g) Stonemasons: The employer shall supply 

all necessary tools for the use of building 
construction when the worker if required 
to supply his own tools shall receive a tool 
allowance at the rate of 96 cents per week. 

NOTE 1: The tool allowance prescribed in para- 
graphs (a), (b), (c) and (d) of this subclause shall 
include an amount of six cents for the purpose of 
enabling the workers to insure their tools against 
loss or damage by theft or fire. 
NOTE 2: The abovenamed allowances shall not be 
paid where the employer supplies a worker with all 
necessary tools. 

(3) Allowance for Lost Time: 13 days' sick leave 
and follow the job (per week): A worker who has 
not completed nine months continuous service with 
his employer and who is retrenched shall, for each 
week of continuous employment with that 
employer, immediately prior to his retrenchment be 
paid the lost time allowance prescribed hereunder 
less any payment made to him in respect of sick leave 
during that employment. 

(a) Bricklayers, stoneworkers, 
carpenters, joiners, painters, 
glaziers, signwriters, plasterers, 
plumbers and stonemasons 32.63 

(b) Special Class Tradesman (as 
defined) 29.15 

(c) Registered Plumbers 28.80 
(d) Builders Labourers — 

(i) Classifications (i) to (iii) 
inclusive 27.25 

(ii) Classifications (iv) to (ix) 26.30 
(iii) Classifications (x) 25.34 
(iv) Classification (xi) 23.60 

NOTE 1: In the event of any increase or decrease in 
the wages and other allowances prescribed in this 
clause, except the tool allowance, the amounts 
prescribed in this subclause shall be increased or 
decreased by an amount equal to 9.7 per cent of that 
increase or decrease. 

UNIONS — 
Application for 

alteration of rules — 

No. 1027 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Merchant Service 
Guild of Australia, Western Australian Branch, 
Union of Workers for alteration of its rules. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 

regulations made thereunder have been complied with, I 
have this day registered an alteration to rule 7 of the 
registered rules of the applicant union in the terms of the 
application as filed on 14 October 1986. 

Dated at Perth this 31st day of October 1986. 

T. POPE, 
Deputy Registrar. 

No. 948 of 1986. 
In the matter of the Industrial Relations Act 1979 and in 

the matter of an application by the Operative 
Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch for alteration of its rules. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rules 2 and 5 to 
57 inclusive of the registered rules of the applicant union 
in the terms of the application as filed on 24 September 
1986. 

Dated at Perth this 13th day of October 1986. 

T. POPE, 
Deputy Registrar. 

No. 968 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the West Australian 
Psychiatric Nurses' Association (Union of Workers) 
or alteration of its rules. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rules 6,18 and 27 
of the registered rules of the applicant union in the terms 
of the application as filed on 30 September 1986. 

Dated at Perth this 28th day of October 1986. 

T. POPE, 
Deputy Registrar. 

No. 563 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the "West 
Australian Fire Brigade Employees Industrial Union 
of Workers". 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rule 7 of the 
registered rules of the applicant organisation in the terms 
of the application as filed on 19 June 1986. 

Dated at Perth this 24th day of June 1986. 

T. POPE, 
Deputy Registrar. 
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CONFERENCES — Notation of — 

NUMBER — 
PARTIES COM- DATE MATTER RESULT 

MISSIONER 

Amalgamated Metal Comeng WA C601 of 1986 — Rates of pay Withdrawn 
Workers Union Halliwell S.C. 

Amalgamated Metal Hon Minister for C527 of 1986 26/08/86 Claim for increased Concluded 
Workers Union Transport and Kennedy C. allowances 

Others 
Amalgamated Metal Hon Minister for C633 of 1986 24/09/86 Claim for supply of Concluded 

Workers Union Works Halliwell S.C. clothing 
Amalgamated Metal Mt Newman Mining C119 of 1986 28/02/86 Alleged harassment Concluded 

Workers Union Co Pty Ltd Salmon C. 05/03/86 by a supervisor 
18/03/86 

Amalgamated Metal Nor-West Seafoods C313 of 1986 16/05/86 Deal with use of Concluded 
Workers Union Salmon C. 19/07/86 contractors 

Amalgamated Metal Otraco (International) C614 of 1986 11/09/86 Dispute over the Withdrawn 
Workers Union Pty Ltd Halliwell S.C. termination of an 

employee 
Amalgamated Metal Robe River Iron C630 of 1986 18/09/86 Non payment of wages Concluded 

Workers Union Associates Collier C.C. 
Amalgamated Metal Robe River Iron C408 of 1986 17/06/86 Dispute concerning a Concluded 

Workers Union Associates Coleman C. log of claims 
Amalgamated Metal Robe River Iron C476 of 1986 14/07/86 Manning requirements Concluded 

Workers Union Associates Coleman C. 
Amalgamated Metal State Enegy C622 of 1986 11/09/86 Bans on overtime Concluded 

Workers Union Commission of WA Salmon C. 15/09/86 
Australasian Society of Bradford and Kendall C295 of 1986 14/05/86 Deal with a log of claims Concluded 

Engineers Foundry Salmon C. 
Australasian Society of Metropolitan (Perth) C570 of 1986 28/08/86 Disagreement over the Concluded 

Engineers Passenger Martin C. nine day fortnight 
Transport Trust 

Australian Workers Union Hamersley Iron C140 of 1986 20/03/86 Dispute over stand-downs Concluded 
Pty Ltd Salmon C. at Tom Price 

Australian Workers Union Hamersley Iron C71 of 1986 17/02/86 Refusal to remove trays Concluded 
Pty Ltd Salmon C. 24/02/86 from haul paks 

Australian Workers Union Robe River Iron C304 of 1986 15/05/86 Mess cleaning during Concluded 
Associates Coleman C. 17/06/86 meal times 

18/06/86 
Australian Workers Union Robe River Iron C360 of 1986 04/06/86 Bans on a foreman Concluded 

Associates Coleman C. 
Builders Labourers Union Master Builders C634 of 1986   Strikes Withdrawn 

Association Halliwell S.C. 
Builders Labourers Union Taylor Woodrow C658 of 1986   Inspection of time Withdrawn 

(Australia) Pty Ltd Halliwell S.C. and wages records 
Electrical Trades Union BHP Minerals Ltd C732 of 1986 — Dispute over forced Withdrawn 

Halliwell S.C. resignation of a worker 
Electrical Trades Union Hamersley Iron C188 of 1986 10/04/86 Dismissal of a worker Concluded 

Pty Ltd Salmon C. 
Electrical Trades Union Master Builders C301 of 1986 19/05/86 Claim for payment whilst Concluded 

Association of WA Salmon C. on strike 
(Union of 
Employers) and 
Another 

Electrical Trades Union Mt Newman Mining C450 of 1986 04/08/86 Maintenance of the radio Concluded 
Co Pty Ltd Gregor C. telementary system at 

the mine 
Electrical Trades Union Robe River Iron C371 of 1986 04/06/86 Dispute concerning the Concluded 

Associates Coleman C. suspension of a staff 
employee 

Federated Clerks Union Hospital Benefit Fund C678 of 1986 23/10/86 Dispute concerning Referred 
of WA Inc Kennedy C. pro rata long service 

leave 
Federated Clerks Union West Australian C657 of 1986 30/09/86 Insecurity of employment Concluded 

Newspapers Ltd Martin C. 
Federated Clerks Union Western Credits Pty C353 of 1986 11/06/86 Dispute over termination Concluded 

Ltd and Another Martin C. payments and benefits 
Federated Engine Drivers Mt Newman Mining C241 of 1986 24/04/86 Deal with "off-rosters" Concluded Union Co Pty Ltd Salmon C. 27/05/86 
Federated Engine Drivers Robe River Iron C398 of 1986 11/06/86 Dispute concerning the Concluded 

Union Associates Coleman C. disciplining of two 
employees 

Federated Engine Drivers State Energy C483 of 1986 16/07/86 Refusal to operate plant Concluded Union Commission of WA Collier C.C. 
Fire Brigade Employees Western Australian C500 of 1986 24/07/86 Dispute over manning of Concluded Union Fire Brigades Board Martin C. a Water Foam Carrier 
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NUMBER — 
PARTIES COM- 

MISSIONER 
DATE MATTER RESULT 

Furniture Trades Industrial 
Union 

Bunning Bros Pty Ltd C214 of 1986 
Salmon C. 

01/05/86 Deal with award coverage 
of employees 

Concluded 

Meat Industry Employees 
Union 

G.J. Coles & Co Ltd C706 of 1986 
Gregor C. 

23/10/86 Dispute re\ hours of 
work 

Concluded 

Meat Industry Employees 
Union 

West Australian Meat 
Marketing 
Corporation 

C600of 1986 
Gregor C. 

20/10/86 Dispute re: the 
employment of trainees 

Concluded 

Meat Industry Employees 
Union 

Western Australian 
Meat Marketing 
Corporation 

C621 of 1986 
Martin C. 

15/09/86 Dispute over manning 
levels 

Concluded 

Miscellaneous Workers 
Union 

CMM Homes Uniting 
Church Homes for 
the Aged 

C644 of 1986 
Martin C. 

23/09/86 Dispute over the payment 
of long service leave 

Referred 

Miscellaneous Workers 
Union 

The Registrar, 
Kobeelya College 

C437 of 1986 
Negus C. 

08/07/86 Redundancy payments Referred 

Miscellaneous Workers 
Union 

Sandstrom Nursing 
Home 

C115 of 1986 
Martin C. 

13/03/86 Dismissal of a worker Concluded 

Royal Australian Nursing 
Federation 

Bamboo Creek 
Management 
Pty Ltd 

C616 of 1986 
Salmon C. 

12/09/86 Unfair dismissal of an 
Occupational Health 
Nurse and Safety 
Officer 

Referred 

Royal Australian Nursing 
Federation 

Peth and Hyghtco 
Pty Ltd trading as 
Agmaroy Private 
Hospital 

C475 of 1986 
Coleman C. 

01/08/86 Dispute concerning a 
dismissal 

Referred 

Shop Distributive and 
Allied Employees 
Association 

Charlie Carters 
Pty Ltd 

C487 of 1986 
Salmon C. 

21/07/86 
27/08/86 

Deal with cessation of 
union fee salary 
deductions 

Referred 

Shop Distrubitve and 
Allied Employees 
Association 

Coles-Myer Ltd C636 of 1986 
Salmon C. 

18/09/86 Dismissal of a worker Referred 

Shop Distributive and 
Allied Employees 
Association 

Watsonia C588 of 1986 
Salmon C. 

03/09/86 
08/09/86 

Dismissal of three 
workers 

Concluded 

Shop Distributive and 
Allied Employees 
Association 

Woolworths (WA) 
Ltd 

C542 of 1986 
Salmon C. 

15/08/86 Deal with tea breaks Concluded 

State School Teachers 
Union 

Hon Minister for 
Education 

TC8 of 1986 
Martin C. 

27/05/86 Conditions of 
employment 

Concluded 

State School Teachers 
Union 

Hon Minister for 
Education 

TCI of 1986 
Martin C. 

13/02/86 Dispute over the transfer 
of a teacher 

Referred 

State School Teachers 
Union 

Hon Minister for 
Education 

TC12 of 1986 
Martin C. 

05/09/86 Alleged harsh treatment 
of a teacher 

Referred 

State School Teachers 
Union 

Hon Minister for 
Education 

TCI 1 of 1986 
Martin C. 

02/09/86 Dispute over rent 
increases 

Concluded 

Timber Industry Industrial 
Union 

Bunning Bros 
Pty Ltd 

C562 of 1986 
Salmon C. 

21/08/86 Deal with an over award 
payment 

Referred 

Timber Industry Industrial 
Union 

Gandy Timbers 
Pty Ltd 

C585 of 1986 
Salmon C. 

25/08/86 
29/08/86 
17/09/86 

Proposed reduction of 
hours 

Concluded 

CORRECTIONS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 747 of 1986. 

Between Transport Workers' Union of Australia 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Acme Bakery and Others, 
Respondents. 

Correcting Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Breadcarters (Country" Award No. 
R17 of 1975 as varied by further varied in accor- 
dance with the following schedule and that such 

variation shall have effect as from the beginning of 
the first pay period commencing on or after the 11th 
day of July 1986. 

Dated at Perth this 5th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 23.—Part-Time Workers: Delete this clause 

and insert in lieu: 
(1) Part-time breadcarters may be employed for 

periods of less than 38 hours in any week. Provided 
that any such periods of employment shall be on a 
regular weekly basis. 

(2) Notwithstanding anything contained in this 
award, an employer may employ workers as part- 
time loaders for a period of less than 38 ordinary 
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hours in any week on a shift immediately preceding 
and during the days known as "Multiple Delivery 
Days". 

(3) Part-time workers shall be paid as for four 
hours at least for each shift worked. 

(4) Part-time workers shall be paid an additional 
20 per cent upon the appropriate rate prescribed in 
subclauses (1), (2), (3), (4) and (5) of Clause 6.— 
Wages of this award. 

(5) The contract of service of part-time workers 
shall be by the hour and shall be terminable by one 
hour's notice on either side or by payment or for- 
feiture of one hour's pay as the case may be. 

(6) The provisions of Clauses 7.—Hours, 9.— 
Holidays, 14.—Annual Leave, 15.—Payment for 
Sickness and 22.—Long Service Leave shall not 
apply to part-time workers. 

BUILDING TRADES 
(State Energy Commission). 

Consolidated Award No. 1 of 1959. 

WHEREAS an error occurred in the Western Australian 
Industrial Gazette on 27 August 1986, Volume 66, Page 
1204 the following correction is made: 

Delete Clause 30.—Apprentices, subclause (3) (a) and 
insert in lieu the following:— 

(3) (a) The weekly wage shall be a percentage of 
the tradesperson's rate and in addition the special 
payment. 

Percentage Total Weekly 
of Weekly Wage (including 

Tradesperson's Special Payment) 
Rate 

% $ 
Five Year Term: 

First year 
Second year 
Third year 
Fourth year 
Fifth year 

Four Year Term: 
First year 
Second year 
Third year 
Fourth year 

hVi Year Term: 
First six months 
Next year 
Following year 
Final year 

Three Year Term: 
First year 
Second year 
Third year 

131.90 
158.30 
181.30 
247.30 
290.10 

138.50 
181.30 
247.30 
290.10 

138.50 
181.30 
247.30 
290.10 

181.30 
247.30 
290.10 

Dated at Perth this 23rd day of September 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S AWARD NO. 13 of 1973. 

WHEREAS a printing error occurred in the Order No. 
644 of 1986 published in the Western Australian 
Industrial Gazette on 24 September 1986, Volume 66, 
Part 2, Subpart 3, page 1332, the following correction is 
made: 

Clause 15.—Lodging Allowance: Delete this clause 
and insert in lieu thereof:— 

(1) The following allowances shah be paid to 
workers covered by this Award booked off or 
temporarily lodging away from their home 
stations:— 

(a) For the first 30 hours or part thereof the 
sum of $17.04 where attended and $18.40 
where unattended barracks are provided 
and $21.13 where there are not barracks. 

(b) After the first 30 hours and up to seven 
days, the sum of 78 cents per hour and 
thereafter 66 cents per hour; provided that 
the reduction from 78 cents per hour to 66 
cents shall be made only in cases where the 
worker shall be stationed for over seven 
days in one place. 
Provided that a deduction of $5.52 per day 
or night, with a maximum of $27.60, shall 
be made where attended barracks are 
provided and a deduction of $2.76 per day 
or night with a maximum of $13.80 per 
week shall be made where unattended 
barracks are provided. No such deduction 
shall be made if the worker returns to his 
home station with 44 hours. 

(c) The allowance shall be calculated from the 
time of booking on to the time of booking 
off at home station. 

(d) In addition to the allowances provided for 
in paragraphs (a) and (b) a worker booked 
off for temporarily lodging in a district 
carrying an allowance shall be granted 
such allowance or, if already in receipt of a 
district allowance, shall be granted the 
difference between such allowance and 
any higher allowance applicable to the 
district in which he is booked off or 
lodging; a day's allowance to be granted 
for the first 30 hours or any part thereof; 
and each subsequent 24 hours or part 
thereof; time to be calculated from time of 
departure from home station to time of 
departure from foreign station. The 
district allowance at the place booked off 
or temporarily lodging shall be that 
applicable to a single man. 

(e) When a worker in the suburban area is 
required to work at a suburban depot 
other than the depot at which he is 
stationed the following will apply — 

(i) for the first week an allowance of 
21 cents per kilometre in both 
directions between depots will be 
paid. 

(ii) for periods of more than one week 
where the distance the worker is 
required to travel from his home to 
the depot where he is working is 
greater than the distance he is 
required to travel from his home to 
the depot where he is usually 
stationed, he will be paid an 
allowance of 35.75 cents per kilo- 
metre in both directions for the 
extra distance he is required to 
travel, such allowance as specified 
in subparagraphs (i) and (ii) of this 



1826 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 66 W.A.I.G. 

paragraph are to be in recognition 
of the cost and time taken for the 
extra distance to be travelled. 

(f) Workers temporarily transferred for a 
period exceeding three months, but which 
is not expected to exceed six months, for 
the purpose of meeting seasonal or excep- 
tional or temporary traffic, and not 
moving their permanent homes, will be 
paid a weekly allowance (if married) of 
$14.00; if single, of $7.(X) in lieu of transfer 
or lodging allowance to cover the excess 
cost of living away from their home. 
Provided that, should any other lodging 
allowance become due to a worker whilst 
transferred, such allowance, together with 
the allowance provided for in the fore- 
going paragraphs, shall in no case exceed 
the allowance payable under paragraphs 
(a), (b) and (d). 

(g) Where workers under the preceding para- 
graph are employed on a series of works up 
and down the line and are provided with 
sleeping accommodation in vans, the 
removal of vans from one place to another 
will not be deemed to have altered their 
headquarters. 

(h) The employer may make any allowance in 
addition to those provided in the foregoing 
paragraphs and the head of the branch 
shall also have discretion to make any such 
additional allowance as may under the 
circumstances be justified. 

(i) The foregoing allowances shall not be 
paid — 

(i) during any period of absence from 
duty unless such absence is due to 
sickness of the worker and does not 
exceed one week. 

(ii) during any period of annual leave 
or long service leave. 

Transfer Accommodation Allowance 
(2) (a) Where married men are transferred from 

one station to another to suit the convenience of the 
employer and at which no suitable accommodation 
is available, they shall be paid the sum of $28.00 per 
week until such time as suitable accommodation is 
available or for a period of six months, whichever 
shall be the shorter. 

The term "married men" shall for this purpose 
also include widowers with dependants and also 
others with dependants. 

(b) Any unmarried worker transferred from one 
station to another to suit the convenience of the 
employer shall be paid actual reasonable out-of- 
pocket expenses, but in each case details of the 
expense shall be submitted and all items in excess of 
50 cents must be supported by receipted vouchers. 
Provided, however, that such payment shall be 
limited to a period of six months and shall not 
exceed $6.00 per week. 

(3) Liberty is reserved to either party to apply to 
amend this clause. 

Dated at Perth this 10th day of November 1986. 

(Sgd.) T. POPE, 
Deputy Registrar. 

SADDLERS AND LEATHERWORKERS'. 
Award No. 7 of 1962. 

WHEREAS an error occurred in the Order No. 1077 of 
1985 and published in the Western Australian Industrial 
Gazette on 28 May 1986, Volume 66, Part 1, Sub-Part 5; 
Page 726, the following correction is made: 

Clause 8.—Meal Money: Insert a final paragraph as 
follows: 

If a worker in consequence of receiving such 
notice has provided him/herself with a meal or 
meals and is not required to work overtime, or is 
required to work less overtime than notified, he/she 
shall be paid the amount above prescribed in respect 
of the meals not then required. 

REGISTRAR. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 535 of 1986. 

Between Transport Workers' Union of Australia 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Australian Glass Manufact- 
urers Co Pty Ltd and Others, Respondents. 

Correcting Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Transport Workers (General)" Award 
No. 10 of 1961 as varied, consolidated and varied be 
further varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the 19th day of February 
1986. 

Dated at Perth this 5th day of September 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 13.—Distant Work, Board and Lodging: 

Delete subclause (4) of this clause and insert in lieu: 
(4) Notwithstanding any other provisions con- 

tained in this clause and in lieu of any such pro- 
visions the following conditions shall apply to a 
worker who is engaged or selected or advised by an 
employer to proceed to contracting work at such a 
distance that he cannot return to his home each 
night and where such contracting work is located 
north of the 26th parallel of south latitude or in any 
other area to which air transport is the only 
practicable means of travel: 

(a) a worker may return to his home or to 
Perth or to any other place at a weekend to 
be mutually agreed upon between the 
worker and his employer: 

(i) After four continuous months' 
service with his employer; and in 
addition to the weekend the worker 
shall be entitled to two days' leave 
on ordinary pay subject to the pro- 
visions of paragraph (b) of this sub- 
clause, and 

(ii) After each further period of four 
months' continuous service with his 
employer; and in addition to the 
weekend, the worker shall be 
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entitled to two days' leave, one of 
which days shall be on ordinary pay 
subject to the provisions of para- 
graph (b) of this subclause. 

(b) Where a worker returns home or to Perth 
or any other place in accordance with the 
provisions of this subclause and returns to 
the job and commences work at the time 
arranged with his employer, on the first 
working day for that worker immediately 
following the period of leave referred to in 
paragraph (a) of this subclause, that 
worker shall be paid at the completion of 
the first pay period commencing on or 
after the day upon which the worker 
returns to work from the leave taken 
pursuant to paragraph (a) of this subclause 
the ordinary pay for that period of leave 
and the actual cost of air fares incurred in 
travelling home or to Perth or to any other 
place and to the job and which in no case 
shall exceed the cost of an economy air 
fare from the job to Perth and return. 

(c) The entitlement to leave and travelling 
accruing to a worker pursuant to subclause 
(a) of this subclause may be availed of as 
soon as reasonably practicable after it 
becomes due and if it is not availed of 
within one month after it so becomes due 
the entitlement shall lapse. 

WIRE MANUFACTURING 
(Australian Wire Industries Pty Ltd). 

Award No. 24 of 1970. 

WHEREAS an error occurred in the Western Australian 
Industrial Gazette on 24 August 1983, Volume 63, Page 
1787 the following correction is made: 

Delete the last sentence of Clause 15.—Sick Leave (4) 
(a) and insert in lieu: 

Provided that the sick leave which accumulates 
pursuant to this subclause shall be available to the 
worker for a period of five years but no longer from 
the end of the year in which it accrues. 

Dated at Perth this 23rd day of September 1986. 

(Sgd.) K. SCAPIN, 
Registrar. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 993 of 1986. 

Between Western Australian Government Railways 
Commission, Applicant and Australian Railways 
Union of Workers West Australian Branch, 
Respondent. 

Order. 
HAVING heard Mr F. Hodgins on behalf of the Appli- 
cant and Mr R. Wells on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 

under the Industrial Relations Act 1979, hereby 
orders:— 

That the time for filing and serving an answering 
statement in respect of Application No. 992 of 1986 
be and is hereby shortened until and including the 
9th day of October 1986. 

Dated at Perth this 6th day of October 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 912 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 911 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Building 
Trades Association of Unions of Western Australia 
(Association of Workers) in accordance with the 
Industrial Relations Act 1979; and whereas the 
application was heard exparte before me in Chambers, I, 
the undersigned Senior Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 912 of 1986, its accompanying 
statement and this Order on Springdale Comfort 
Pty Ltd and Others. 

(2) That an answer to the claim in matter No. 911 
of 1986, lodged with the Commission on 18 
September 1986 shall be lodged with the 
Commission and a copy thereof served on the 
applicant not later than the 1st day of October 1986. 

Dated at Perth this 22nd day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 914 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 913 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Operative 
Plasterers and Plaster Workers Federation of Australia 
(Industrial Union of Workers) Western Australian 
Branch in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex parte 
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before me in Chambers, I, the undersigned Senior 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 914 of 1986, its accompanying 
statement and this Order on Springdale Comfort 
Pty Ltd and Others. 

(2) That an answer to the claim in matter No. 913 
of 1986, lodged with the Commission on 18 
September 1986 shall be lodged with the 
Commission and a copy thereof served on the 
applicant not later than the 1st day of October 1986. 

66 W.A.I.G. 

Chambers, I, the undersigned Senior Commissioner 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and direct 

(1) That the applicant shall forthwith serve a copy 
of Application No. 918 of 1986, its accompanying 
statement and this Order on Springdale Comfort 
Pty Ltd and Others. 

(2) That an answer to the claim in matter No. 917 
of 1986, lodged with the Commission on 18 
September 1986 shall be lodged with the 
Commission and a copy thereof served on the 
applicant not later than the 1st day of October 1986. 

Dated at Perth this 22nd day of September 1986. Dated at Perth this 22nd day of September 1986. 

(Sgd.) G.G. HALLIWELL, (Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. [L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 916 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 915 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Australian 
Builders' Labourers' Federated Union of Workers — 
Western Australian Branch in accordance with the 
Industrial Relations Act 1979; and whereas the 
application was heard exparte before me in Chambers, I, 
the undersigned Senior Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 916 of 1986, its accompanying 
statement and this Order on Springdale Comfort 
Pty Ltd and Others. 

(2) That an answer to the claim in matter No. 915 
of 1986, lodged with the Commission on 18 
September 1986 shall be lodged with the 
Commission and a copy thereof served on the 
applicant not later than the 1st day of October 1986. 

Dated at Perth this 22nd day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 920 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 919 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Plumbers 
and Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex parte before me in 
Chambers, I, the undersigned Senior Commissioner 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and direct 

(1) That the applicant shall forthwith serve a copy 
of Application No. 920 of 1986, its accompanying 
statement and this Order on Springdale Comfort 
Pty Ltd and Others. 

(2) That an answer to the claim in matter No. 919 
of 1986, lodged with the Commission on 18 
September 1986 shall be lodged with the 
Commission and a copy thereof served on the 
applicant not later than the 1st day of October 1986. 

Dated at Perth this 22nd day of September 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 918 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 917 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Western 
Australian Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex parte before me in 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 958 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 957 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Breweries 
and Bottleyards Employees' Industrial Union of 
Workers of Western Australian in accordance with the 
Industrial Relations Act 1979; and whereas the 
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application was heard exparte before me in Chambers, I, 
the undersigned Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 958 of 1986, its accompanying 
statement and this Order on the Swan Brewery 
Company. 

(2) That an answer to the claim in matter No. 957 
of 1986, lodged with the Commission on 26 
September 1986 shall be lodged with the 
Commission and a copy thereof served on the 
applicant within seven days from the date upon 
which the documents mentioned in (1) above are 
served on the Swan Brewery Company. 

Dated at Perth this 2nd day of October 1986. 

heard ex parte before me in Chambers, I, the 
undersigned Senior Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shaU forthwith serve a copy 
of Application No. 1061 of 1986, its accompanying 
statement and this Order on the Western Australian 
Carpenters and Joiners, Bricklayers and Stone- 
workers Industrial Union of Workers. 

(2) That an answer to the claim in matter No. 
1060 of 1986, lodged with the Commission on the 
23rd day of October 1986, shall be lodged with the 
Commission and a copy thereof served on the 
applicant by 12 noon on Friday the 31st day of 
October 1986. 

Dated at Perth this 28th day of October 1986. 

(Sgd.) S.A. KENNEDY, (Sgd.) G.G. HALLIWELL, 
[L.S.] Commissioner. [L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 910 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 909 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Margaret Burke 
in accordance with the Industrial Relations Act 1979; 
and whereas the application was heard ex parte before 
me in Chambers, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and direct 

(1) That the applicant shall forthwith serve a copy 
of Application No. 910 of 1986, its accompanying 
statement and this Order on Profile Marketing Pty 
Ltd. 

(2) That an answer to the claim in matter No. 909 
of 1986, lodged with the Commission on 17 
September 1986 shall be lodged with the 
Commission and a copy thereof served on the 
applicant within 14 days from the date upon which 
the documents mentioned in (1) above are served on 
Profile Marketing Pty Ltd. 

Dated at Perth this 18th day of September 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1061 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1060 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Master 
Builders' Association of Western Australia (Union of 
Employers) Perth in accordance with the Industrial 
Relations Act 1979; and whereas the application was 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1068 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1067 of 1986 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Swan 
Brewery Co Ltd in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me in Chambers, I, the 
undersigned Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1068 of 1986, its accompanying 
statement and this Order on the Breweries and 
Bottleyards Employees' Industrial Union of 
Workers of Western Australia. 

(2) That an answer to the claim in matter No. 
1067 of 1986, lodged with the Commission on the 
24th day of October 1986, shall be lodged with the 
Commission and a copy thereof served on the 
applicant by 4.00 p.m. on this day the 27th day of 
October 1986, the date upon which the documents 
mentioned in (1) above are served on the Breweries 
and Bottleyards Employees' Industrial Union of 
Workers of Western Australia. 

Dated at Perth this 27th day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 516 of 1986. 

Between Bevan Leonard O'Donnell, Applicant and 
Mazinsky Pty Ltd and Neville Steve Duzevich, 
Respondents. 

Order. 
WHEREAS an application was made by Bevan Leonard 
O'Donnell in accordance with the Industrial Relations 
Act 1979; and whereas the matter being settled between 
the parties, I the undersigned Commissioner pursuant to 
the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 17th day of October 1986. 

(Sgd.) S.A. KENNEDY, 
fL.S.l Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1082 of 1986. 

Between Building Trades Association of Western 
Australia (Association of Workers), Applicant and 
State Energy Commission of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr G.G. Young on behalf of the Appli- 
cant and Mr B. Duplock on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the time for filing and serving an answering 
statement in respect of Application No. 1081 of 
1986 be and is hereby shortened until and including 
the 5th day of November 1986. 

Dated at Perth this 31st day of October 1986. 

(Sgd.) O.K. SALMON, 
[L.S.l Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 882 of 1986. 

Between Garnet James Buckley, Applicant and Barula 
Action Group, Respondent. 

Interim Order. 
WHEREAS an application was made by Anthony John 
Hosken (of Counsel) on behalf of the applicant in 
accordance with the Industrial Relations Act 1979; and 
whereas, the application was heard exparte before me in 
Chambers, I, the undersigned Commissioner pursuant to 
the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order that the Barula 
Action Group Aboriginal Corporation produce to the 
applicant within seven days of the date of this order all 
documents relating to: 

(a) the engagement and the employment of all 
training personnel who were employed by the 
Barula Action Group Aboriginal Corporation in the 
six months to 30 April 1986. 

(b) discussions between representatives of the 
Barula Action Group Aboriginal Corporation and 
the Department of Employment and Industrial 
Relations on the engagement and employment of 
training personnel by the Barula Action Group 
Aboriginal Corporation and, in particular, the notes 
relating to the discussions between the applicant and 
Mr Barry Louvel of the Department of Employment 
and Industrial Relations. 

(c) the meeting of the Barula Action Group 
Aboriginal Corporated dated the 21st day of April 
1986. 

Dated at Perth this 13th day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

AWARDS/AG RE EME NTS — 
Consolidation by Registrar — 

BUILDING AND ENGINEERING TRADES 
(Nickel Mining and Processing). 

Award No. 20 of 1968. 

(EDITORS NOTE: Date of Consolidation 23 September 
1986.) 

Award No. 20 of 1968. 

1.—Title. 
This award shall be known as the "Building and 

Engineering Trades (Nickel Mining and Processing) 
Award 1968". 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Term. 
4. Area and Scope. 
5. Rates of Wages. 
6. Junior Workers. 
7. Hours (Other than Continuous Shift Workers). 
8. Overtime (Other than Continuous Shift 

Workers). 
9. Continuous Shift Workers. 
10. Rest Period after Overtime. 
11. Shiftwork. 
12. Absence Through Sickness. 
13. Holidays. 
14. Annual Leave. 
15. CasualWorkers. 
16. Free Water. 
17. Drinking Water. 
18. Mixed Functions. 
19. Change Rooms. 
20. Reduction of Hands. 
21. Accident Pay. 
22. Contract of Service. 
23. Payment of Wages. 
24. Underground Workers. 
25. First Aid. 
26. Resumption of Work After Annual Leave. 
27. Definitions. 
28. Aged and Infirm Workers. 
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29. Board of Reference. 
30. Special Rates and Provisions. 
31. Preference. 
32. Representative Interviewing Workers. 
33. Recognised Crib Places. 
34. Record. 
35. Inspections. 
36. Re-employment after Accident. 
37. Long Service Leave. 
38. District Allowances. 
39. Maximum Rate. 
40. Apprentices. 
41. Bereavement Leave. 
42. Jury Service. 
43. Maternity Leave. 

First Schedule — Rates of Wages. 
Second Schedule — District Allowances. 
Third Schedule — Applicant and Respondents. 

3.—Term. 
The term of this award shall be for a period of one year 

from the beginning of the first pay period commencing 
on or after the date hereof. 

4.—Area and Scope. 
This award shall apply to the nickel mining and pro- 

cessing industry and shall operate over the Yilgarn, 
Coolgardie, Broad Arrow, Dundas, Phillips River, East 
Coolgardie, North Coolgardie, North-East Coolgardie, 
Mt Margaret, Eash Murchison Goldfields and the 
Murchison, Yalgoo, Peak Hill and Gascoyne Goldfields 
and the area outside those goldfields in Western 
Australia comprised within the 14th and 26th parallels of 
latitude. 

5.—Rates of Wages. 
(1) Basic Wage — $48.50 per week. 
(2) Margins — as per schedule 1 annexed to this 

award. 

6.—Junior Workers. 
Liberty is reserved to the parties to apply to the 

Commission to include in this award, rates of wages and 
conditions of employment for junior workers. 

7.—Hours (other than Continuous Shift Workers). 
(1) 40 hours, exclusive of crib time, shall constitute a 

week's work for surface workers. 
(2) Where shifts are worked on the surface, the 40 

hours shall then be inclusive of crib time for such shift 
workers. 

(3) In the case of day surface workers, a day's work 
shall consist of eight hours per day, Monday to Friday 
inclusive, and shall be worked between the hours of 7.00 
a.m. and 5.00 p.m. provided that by agreement between 
the worker, the employer, and Secretary of the 
appropriate Union or his nominee, the day's work may 
commence earlier than 7.00 a.m. 

(4) 37 Vi hours, inclusive of crib time, shall constitute a 
week's work for underground workers. 

(5) In the case of underground workers, each shift 
shall consist of IVi hours per day or shift, Monday to 
Friday inclusive, and the shifts shall be so arranged that 
an interval of 30 minutes will separate the finishing hour 
of one shift from the commencing hour of the next 
following shift. 

(6) Six hours shall constitute a shift's work in all rises 
or in sinking specially wet shafts and winzes, and for men 
engaged inside gas or water spaces of any boiler or flue in 
cleaning or scraping work, and for men engaged in 
cleaning dust bins or dust flues. In case of boiler cleaners 
working broken shifts, one hour on the above 
description of work shah count as one hour and 20 
minutes. In the case of Lancashire and Cornish boilers, 
all time necessary for a boiler cleaner to come out for a 
spell shall count as time worked in the boiler. 

8.—Overtime (other than Continuous Shift Workers). 
(1) All time worked outside or in excess of the ordinary 

working hours on any day, Monday to Friday inclusive, 
and prior to 12 noon on a Saturday, shall be paid for at 
the rate of time and a half for the first two hours and 
double time thereafter. 

(2) All time worked after 12 noon on a Saturday and 
all time worked on a Sunday shall be paid for at the rate 
of double time. 

(3) (a) When a worker is recalled to work overtime 
after leaving his employer's business premises (whether 
notified before or after leaving such premises) he shaU be 
paid for at least four hours at overtime rates; provided 
that, except in the case of unforeseen circumstances 
arising, a worker shall not be required to work the full 
four hours if the job for which he was recalled is com- 
pleted within a shorter period but if such worker is subse- 
quently recalled to work within the period of four hours 
for which payment has been made, an additional pay- 
ment shall not be made nor shall any extra overtime be 
paid in respect of any period covered by such minimum 
payment. 

(b) This subclause shall not apply in cases where it is 
customary for a worker to return to his employer's 
premises to perform a specific job outside his ordinary 
working hours or where the overtime is continuous 
(subject to any reasonable meal break which may be 
allowed) with the completion or commencement of 
ordinary working time. 

(4) When computing overtime, the district allowances 
shall not be computed as an addition to the day's pay. 

(5) These overtime rates shall not apply to excess time 
worked due to private arrangement between the workers 
themselves or owing to a relieving man failing to come on 
duty at the proper time. The time for which any worker 
may be paid at ordinary rates instead of overtime due to a 
relieving man failing to come on duty at the proper time, 
shall not exceed two hours, after the expiration of which 
overtime rates shall apply to the whole shift. 

(6) When a worker, without being notified on the 
previous day, is required to continue working after his 
usual knock-off time for more than one hour, he shall be 
provided with a suitable meal by the employer or be paid 
$2.72 in lieu thereof. 

(7) (a) When a worker is required for duty during any 
meal time whereby his meal time is postponed for more 
than half an hour, he shall be paid at overtime rates until 
he gets his meal. 

(b) A worker shall not be compelled to work for more 
than 5'A hours during ordinary or overtime hours or 
both without a break of the customary period for a meal. 

(8) Subject to the provisions of the Mines Regulation 
Act 1946-69 no workers covered by this award shall by 
collective action be a party to any ban on overtime. 

(9) Overtime on shift work shall be based on the rate 
payable for the shift worked. 

(10) In the calculation of overtime rates, each day shaU 
stand alone. Provided that, when a worker continues 
working beyond 12 midnight on any day, the hours 
worked after 12 midnight shall be counted as part of the 
previous day's work for the purpose of calculating the 
rates to be paid. 

9.—Continuous Shift Workers. 
(1) The ordinary working hours shall not exceed 40 in 

any one week to be worked in five shifts of eight hours 
each inclusive of a 20 minute crib time. Such crib time 
shall be allowed as near as possible to the middle of the 
shift. 

(2) Except as hereinafter provided all work done 
beyond the hours of duty on any day shall be paid for at 
the rate of double time. 

(3) A worker called upon to work a regularly rostered 
overtime shift not more often than once in every four 
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weeks shall be paid for that shift at the rate of time and 
one-half for the first two hours and double time 
thereafter. 

(4) These overtime rates shall not apply to excess time 
worked due to private arrangement between the workers 
themselves or owing to a relieving man failing to come on 
duty at the appointed time or where such time is worked 
to effect the periodical rotation of shifts. The time for 
which any worker may be paid at ordinary rates instead 
of overtime due to a relieving man failing to come on 
duty at the appointed time shall not exceed two hours 
after the expiration of which overtime rates shall apply to 
the whole of the shift. 

(5) Overtime on shift work shall be based on the rate 
payable for the shift worked. 

(6) (a) When a worker is recalled to work overtime 
after leaving his employer's business premises (whether 
notified before or after leaving such premises) he shall be 
paid for at least four hours at overtime rates; provided 
that, except in the case of unforeseen circumstances 
arising, a worker shall not be required to work the full 
four hours if the job for which he was recalled is 
completed within a shorter period but if such worker is 
subsequently recalled to work within the period of four 
hours for which payment has been made an additional 
payment shall not be made nor shall any extra overtime 
be paid in respect of any period covered by such 
minimum payment. 

(b) This subclause shall not apply in cases where it is 
customary for a worker to return to his employer's 
premises to perform a specific job outside his ordinary 
working hours or where the overtime is continuous 
(subject to any reasonable meal break which may be 
allowed) with the completion or commencement of 
ordinary working time. 

(7) When a worker, without being notified on the 
previous day, is required to continue working after his 
usual knock-off time for more than one hour, he shall be 
provided with a suitable meal by the employer or be paid 
$2.72 in lieu thereof. 

(8) (a) All work performed during the ordinary 
working hours on Saturdays shall be paid at the rate of 
time and a half. 

(b) All work done on Sundays during the ordinary 
hours of duty shall be paid for at the rate of double time. 

(9) When computing overtime the district allowances 
shall not be computed as an addition to the day's pay. 

(10) A continuous shift worker rostered off on a 
holiday shall be paid eight hours' pay at ordinary rates. 

10.—Rest Period After Overtime. 
(1) When overtime work is necessary it shall, wherever 

reasonably practicable, be so arranged that workers have 
at least 10 consecutive hours off duty between the work 
of successive days. 

(2) A worker (other than a casual worker) who works 
so much overtime between the termination of his 
ordinary work on one day and the commencement of his 
ordinary work on the next day that he has not at least 10 
consecutive hours off duty between those times shall, 
subject to this subclause, be released after completion of 
such overtime until he has had 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absence. 

(3) If, on the instructions of his employer, such a 
worker resumes or continues work without having had 
such 10 consecutive hours off duty, he shaU be paid at 
double rates until he is released from duty for such period 
and he shall then be entitled to be absent until he has had 
10 consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(4) (a) Where a worker (other than a casual worker or 
a worker engaged on continuous shift work) is called to 
work on a Sunday or public holiday preceding an 
ordinary working day, he shall, wherever reasonably 
practicable, be given 10 consecutive hours off duty 

before his usual starting time the next day. If this is not 
practicable then the provisions of subclauses (2) and (3) 
of this clause shall apply mutatis mutandis. 

(b) Overtime worked in the circumstances specified in 
subclause (3) of Clause 8.—Overtime (other than 
Continuous Shift Workers) and subclause (6) of Clause 
9.—Continuous Shift Workers shall not be regarded as 
overtime for the purposes of paragraph (a) of this 
subclause where the actual time worked is less than three 
hours on such call or on each of such calls. 

(5) Provided that the provisions of this clause shall 
apply in the case of shift workers who rotate from one 
shift to another, as if eight hours were 10 hours when 
overtime is worked: 

(a) For the purpose of changing shift rosters; 
(b) Where a shift worker does not report for duty; 

or 
(c) Where a shift is worked by arrangement 

between employees themselves. 

11.—Shift Work. 
(1) (a) A worker who does not work at least one week 

on day shift out of each consecutive three weeks shall be 
paid for each shift other than day shift at the rate of time 
and one quarter. Provided that if he is required to work 
for more than one week consecutively on afternoon shift 
or for more than one week consecutively on night shift, 
such a worker shall be paid at the rate of time and one 
quarter for each shift other than day shift in the con- 
secutive second and subsequent weeks of afternoon or of 
night shift. 

(b) This subclause shall not apply to workers 
employed on what is known as the Great Boulder Roster, 
or accepted variations thereof, nor to workers to whom 
this subclause would only otherwise apply because of a 
change of shift due to a private arrangement with 
another worker, nor to workers (known as "rostered 
relief workers") regularly employed on continuous 
process work who are required to work shifts to enable 
other workers engaged on such work to change shifts 
weekly and to have their days off if such rostered relief 
worker is not required to work more night shifts or more 
afternoon shifts then the number of day shifts worked by 
him. 

(2) A shift worker shall, in addition to his ordinary 
rate, be paid per shift of eight hours at the rate of $6.52 
when on afternoon or night shift. 

Liberty is reserved to either party to apply to amend 
this subcluase in the event of any variation in shift 
loadings generally. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on 
that process, then workers employed on such afternoon 
or night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the 
fact that work on that process is not carried out on a 
Saturday or Sunday or on any public holiday. 

(4) (a) A worker who replaces a regular shift worker 
who is absent for any reason beyond the control of the 
employer, on afternoon or night shift, shall be paid at the 
rate of time and one-quarter if he does not work for five 
consecutive shifts (other than day shift) or, in the case of 
the Great Boulder Roster, six shifts and the appropriate 
shift work rate if he works five or more of such shifts 
consecutively or, in the case of the Great Boulder Roster, 
six or more shifts consecutively. 

(b) A worker who replaces on afternoon or night shift 
a regular shift worker who is absent by reason of a 
direction of the employer shall be paid at overtime rates 
unless he works the number of consecutive shifts 
prescribed in the next preceding paragraph. 

(c) The sequence of consecutive shifts shall not be 
deemed to be broken under subclause (4) hereof by 
reason of rostered days off in respect to workers 
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employed on continuous process work or by a Saturday 
or Sunday in respect to other workers or by any public 
holiday or any other reason beyond the control of the 
employer. 

(d) A worker who does not work five consecutive 
shifts for any reason beyond the control of the employer 
shall not be entitled to payment under the provisions of 
this subclause. 

12.—Absence Through Sickness. 
(1) (a) A worker who is unable to attend or remain at 

his place of employment during the ordinary hours of 
work by reason of personal ill health or injury shah be 
entitled to payment during such absence in accordance 
with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the worker's services 
terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further 
paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year 
and subject to this clause may be claimed by the worker if 
the absence by reason of personal ill health or injury 
exceeds the period for which entitlement has accrued 
during the year at the time of the absence. Provided that 
a worker shall not be entitled to claim payment for any 
period exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, 
the nature of his illness or injury and the estimated 
duration of the absence. Provided that such advice, other 
than in extraordinary circumstances shall be given to the 
employer within 24 hours of the commencement of the 
absence. 

(4) The provisions of this clause do not apply to a 
worker who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails 
to supply such other proof of the illness or injury as the 
employer may reasonably require provided that the 
worker shall not be required to produce a certificate from 
a medical practitioner with respect to absences of two 
days or less unless after two such absences in any year of 
service the employer requests in writing that the next and 
subsequent absences in that year if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of 
seven consecutive days or more and he produces a 
certificate from a registered medical practitioner that he 
was so confined. Provided that the provisions of this 
paragraph do not relieve the worker of the obligation to 
advise the employer in accordance with subclause (3) of 
this clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the worker or, failing agreement, shall be added to 
the worker's next period of annual leave or, if 
termination occurs before then, be paid for in accor- 
dance with the provisions of Clause 14.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading pre- 
scribed in Clause 14.—Annual Leave shall be deemed to 
have been paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published 
in Volume 59 of the Western Australian Industrial 
Gazette at pages 1-6, the paid sick leave standing to the 
credit of the worker at the date of transmission from 
service with the transmitter shall stand to the credit of the 
worker at the commencement of service with the 
transmittee and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to pay- 
ment do not apply to workers who are entitled to 
payment under the Workers' Compensation Act nor to 
workers whose injury or illness is the result of the 
worker's own misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

13.—Holidays. 
(1) The following days or the days observed in lieu 

shall be allowed as holidays without deduction of pay 
namely, New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. When any of the days mentioned in this subclause 
falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or on a Monday the 
holiday shall be observed on the next succeeding 
Tuesday. In each case the substituted day shall be a 
holiday without deduction of pay and the day for which 
it is substituted shall not be a holiday. Provided that any 
employee who does not present himself for work (if 
required) on the working day following any of the above- 
mentioned holidays shall not be entitled to be paid for 
such holidays unless he produces proof satisfactory to 
the employer that he was prevented by sickness from 
presenting himself for work on any such day and that 
such sickness was not due to intemperance or 
misconduct. 

(2) All work performed by continuous shift workers 
during ordinary working hours on any of the 
aforementioned holidays shall be paid for at the rate of 
double time. 

(3) All work performed by other than continuous shift 
workers on any of the aforementioned holidays shall be 
paid for at the rate of double time and a half. 

14.—Annual Leave. 
(1) Annual leave shall be taken at the convenience of 

the management of the mine; workers to receive one 
month's notice of the date on which the leave is to 
commence; a committee of three to be appointed to each 
mine to assist the management in the arrangement of a 
suitable roster. 

(2) (a) Except as hereinafter provided, a period of 
four consecutive weeks' leave with payment as prescribed 
in paragraph (b) hereof shall be allowed annually to a 
worker by his employer after a period of 12 months' 
continuous service with that employer. 
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(b) (i) A worker before going on leave shaE be paid 
the wages he would have received in respect of 
the ordinary time he would have worked had he 
not been on leave during the relevant period. 

(ii) Subject to paragraph (c) hereof a worker shah, 
where applicable, have the amount of wages to 
be received for annual leave calculated by 
including the following where applicable, 

(aa) The rate applicable to him as prescribed 
by Schedule 1 — Rates of Wages, 
subclause (4) of Clause 25.—First Aid, 
and Schedule 2 — District Allowances 
of this award; and 

(bb) Subject to paragraph (c) (ii) hereof the 
rate prescribed for work in ordinary 
time by Clause 9.—Continuous Shift 
Workers and Clause 11.—Shift Work of 
the award according to the worker's 
roster or projected roster including 
Saturday and Sunday shifts; 

(cc) The rate payable pursuant to Clause 
18.—Mixed Functions calculated on a 
daily basis, which the worker would 
have received for ordinary time during 
the relevant period whether on a shift 
roster or otherwise; 

(dd) Any other rate to which the worker is 
entitled in accordance with his contract 
of employment for ordinary hours of 
work; provided that this provision shall 
not operate so as to include any payment 
which is of a similar nature to or is paid 
for the same reasons as or is paid in lieu 
of those payments prescribed by Clause 
8.—Overtime, Clause 30.—Special 
Rates and Provisions of this award, nor 
any payment which might have become 
payable to the worker as reimbursement 
for expenses incurred. 

(c) In addition to the payment prescribed in paragraph 
(b) hereof, a worker shall receive a loading calculated on 
the rate of wage prescribed by that paragraph. The 
loading shall be as follows: 

(i) Day Workers — a worker who would have 
worked on day work had he not been on leave 
— a loading of HZi per cent. 

(ii) Shift Workers — a worker who would have 
worked on shift work had he not been on leave 
— a loading of MVi per cent. 

Provided that where the worker would have received 
shift loadings prescribed by Clause 9.—Continuous Shift 
Workers, and Clause 11.—Shift Work, and if applicable 
payment for work on a regularly rostered sixth shift in 
not more than one week in any four weeks had he not 
been on leave during the relevant period and such 
loadings would have entitled him to a greater amount 
than the loading of 11 Vi per cent, then the shift loadings 
shaE be added to the rate of wage prescribed by para- 
graph (b) (ii) (aa) hereof in lieu of the \1Vi per cent 
loading. 

Provided further, that if the shift loadings would have 
entitled him to a lesser amount than the loadings of 17 Vi 
per cent, then such loading of 17 Vi per cent shall be 
added to the rate of wage prescribed by paragraph (b) (ii) 
(aa) hereof in lieu of the shift loadings. 

The loading prescribed by this paragraph shaE not 
apply to proportionate leave on termination. 

(d) The provisions of this subclause shall not operate 
in respect of leave fully due prior to the date of this order, 
irrespective of the date at which such leave is taken. 

(3) After one month's continuous service in any 
qualifying 12 monthly period a worker whose employ- 
ment terminates or who has worked less than 12 months 
shall be paid in the proportion that the number of shifts 
worked by him at the rate of wage prescribed by 

paragraph (b) of subclause (2) of this clause in that 
qualifying period bears to the full number of such shifts 
in that qualifying 12 monthly period. 

(4) (a) Continuous shift workers, that is shift workers 
engaged in a continuous process who are rostered to 
work regularly on Sundays and holidays shaE be allowed 
one week's leave in addition to the leave prescribed in 
subclause (2) hereof. 

(b) Where a worker with 12 months' continuous 
service is engaged for part of a qualifying 12 monthly 
period as a continuous shift worker he shaE be entitled to 
have the period of annual leave to which he is otherwise 
entitled increased by that proportion of the additional 
week as the number of shifts worked by him at ordinary 
rates bears to the full number of such shifts in the 
qualifying 12 monthly period. 

(5) The amounts to be paid hereunder shaE be 
calculated at the rate prevailing at the time the payment is 
made. 

(6) (a) Where a worker is justifiably dismissed for 
misconduct during any qualifying 12 monthly period, the 
provisions of subclause (3) do not apply. 

(b) A worker whose employment terminates after he 
has completed a 12 monthly qualifying period and who 
has not been allowed the leave prescribed under this 
award in respect of that qualifying period shall receive 
payment in lieu of that leave at the rate of wage pre- 
scribed by paragraphs (b) and (c) of subclause (2) of this 
clause. 

(7) If any of the holidays prescribed in Clause 13.— 
Holidays of this award faHs during a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day 
the worker shall have one extra day added to the period 
of annual leave. 

(8) An employer may close down his operation or 
section or sections thereof for the purposes of allowing 
annual leave to all or the majority of his workers 
employed generally or in any such section or sections and 
in the event of a worker being employed for portion only 
of a year he shall only be entitled to such leave on full pay 
as is proportionate to his length of service during that 
period with such employer and if such leave is not equal 
to the leave given to the other workers he shall not be 
entitled to work or pay whilst the other workers of such 
employer are on leave on full pay. 

(9) This clause shaE not apply to casual workers. 
(10) In special circumstances and by mutual consent of 

the employer, the worker and the Union, annual leave 
may be taken in not more than two periods but neither of 
such periods shall be less than one week. 

15.—Casual Workers. 
Any worker dismissed through no fault of his own 

before the expiration of one week of his employment 
shall be considered casual and shaE receive 15 per cent 
above the rate specified for the work performed. 

16.—Free Water. 
In all districts where free water is supplied by the 

employer single men shall get three gallons and married 
men six gallons per day. 

17.—Drinking Water. 
(1) Good drinking water shall be supplied on all levels 

or where men are working and be kept cool and free from 
dust. 

(2) Where practicable, boiling water shaE be provided 
on all levels or where men are working. 

18.—Mixed Functions. 
(1) A worker engaged on duties carrying a higher rate 

than his ordinary classification shall be paid the higher 
rate for the period he is so engaged but if he is so engaged 
for more than two hours on any day or shift he shall be 
paid the higher rate for the whole day or shift. 



66 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1835 

(2) Any worker regularly engaged in relieving work 
shall be paid the highest rate applicable to the class of 
work upon which he is employed during any day or shift. 

19.—Change Rooms. 
If more than four persons are employed underground 

in any mine on one shift, sufficient heated accommoda- 
tion shaU be provided above ground near the principal 
entrance to the mine, and not in the engine room or 
boiler house, for enabling the persons employed in the 
mine to conveniently dry and change their clothes, and in 
no case shall men dry their clothes upon a boiler. Hot 
water shall be supplied in all change rooms. Change 
rooms shall be cleaned at least once daily and shall be 
kept warm in the winter and as far as practicable, cool in 
the summer. 

20.—Reduction of Hands. 
Should occasion arise to reduce the number of workers 

employed the management, in selecting those to be 
retained, shall give full weight to the consideration of 
length of service and, all things being equal, shall retain 
those who have been longest in the employ of the 
Company. 

21.—Accident Pay. 
In the event of a worker meeting with an accident 

during the shift, or being required to attend to one who 
has met with an accident, he shall be deemed to have 
rendered duty during the whole of the shift, and be paid 
accordingly. 

22.—Contract of Service. 
(1) A contract of service to which this award applies 

may be terminated in accordance with the provisions of 
this clause and not otherwise, but this subclause does not 
operate so as to prevent any party to a contract from 
giving a greater period of notice than is hereinafter pre- 
scribed nor to affect an employer's right to dismiss a 
worker without notice for misconduct. 

(2) Subject to the provisions of this clause, a party to a 
contract of service may, on any day give to the other 
party the appropriate period of notice of termination of 
the contract prescribed in subclause (5) of this clause and 
the contract terminates when that period expires. 

(3) In lieu of giving the notice referred to in subclause 
(2) of this clause, an employer may pay the worker con- 
cerned his ordinary wages for the period of notice to 
which he would otherwise be entitled. 

(4) (a) Where a worker leaves his employment — 
(i) without giving the notice referred to in 

subclause (2) of this clause; or 
(ii) having given such notice, before the notice 

expires, 
he forfeits his entitlement to any moneys owing to him 
under this award except to the extent that those moneys 
exceed his ordinary wages for the period of notice which 
should have been given. 

(b) In a case to which paragraph (a) of this subclause 
applies — 

(i) the contract of service shall, for the purposes of 
this award, be deemed to have terminated at the 
time at which the worker was last ready, willing 
and available for work during ordinary hours 
under the contract; and 

(ii) the provisions of subclause (2) of this clause 
shall be deemed to have been complied with if 
the worker pays to the employer, whether by 
forfeiture or otherwise, an amount equivalent 
to the worker's ordinary wages for the period 
of notice which should have been given. 

(5) The period of notice referred to in subclause (2) of 
this clause is — 

(a) in the case of a casual worker, one hour; 
(b) in any other case, one week. 

(6) The employer shall be under no obligation to pay 
for any day not worked upon which the worker is 
required to present himself for duty, except when such 
absence from work is due to illness and comes within the 
provisions of Clause 12.—Absence Through Sickness or 
such absence is on account of holidays to which the 
worker is entitled under the provisions of this award. 

(7) This clause does not affect the right of an employer 
to deduct payment for any day or portion of a day during 
which a worker cannot be usefully employed because of 
any strike or through any breakdown of machinery or 
due to any cause for which the employer cannot 
reasonably be held responsible. 

(8) Where a worker who, through no fault of his own, 
has been given notice of termination of his employment, 
requests time off duty without pay for not more than one 
day for the purpose of seeking other employment that 
request shall be granted by his employer unless the 
employer has good and sufficient reason for refusing the 
request and advises the worker of those reasons at the 
time of refusal. 

23.—Payment of Wages. 
(1) Payment of wages shall be fortnightly. For mines 

situated at Kalgoorlie, Boulder and Fimiston, pay day 
shall be on Friday, the pay period to end on the Tuesday 
preceding such pay day. Pay day at other mines shall be 
on a day mutually agreed upon between the employer 
and the workers concerned, and the customary period 
shall be allowed between the closing of the pay period 
and the pay day. Any worker leaving or being discharged 
shaU be paid the full amount of wages due to him within 
one hour of ceasing work, or within one hour of the 
opening of the mine office if such work office was closed 
at the time of his ceasing work, or if the work done 
requires to be measured or assessed he shall be paid at the 
prescribed award rates within two hours of ceasing work. 
Provided that in the case of a machine miner who leaves 
during a pay period any settlement in excess of his wages 
rates shall, if requested by the miner concerned, be made 
within 24 hours and in the case of any other pieceworker 
who leaves during a pay period any settlement in excess 
of his wages rates, shall be made on the next succeeding 
pay day. 

(2) If on any mine a section of workers is obliged to 
deviate one half mile or more from their journey to their 
home for the purpose of receiving their pay, a second pay 
place shall be established for the convenience of such 
workers. 

(3) When or before payment of wages is made to a 
worker, he shall be issued with a docket showing at least 
the gross amount of wages and the details of any deduc- 
tions that are made from his earnings. Upon request by 
the worker, he shall also be furnished within a reasonable 
time of such request, with details of the hours and rates 
of any overtime worked. Provided that in respect of 
annual leave payments, the worker, including the piece- 
worker, shall be issued with a voucher showing the 
calculations upon which such payment has been made. 

24.—Underground Workers. 
All men who have to go underground to work shaU 

work the same hours as miners. 

25.—First Aid. 
(1) In any shaft where workers are employed, a first 

aid outfit shall be provided. 
(2) Each shift boss or foreman shall have on his person 

a small emergency supply of bandages and padding, or 
similar requisites ready and available for use. 

(3) (a) In shafts where over 20 men are usually 
employed underground a man qualified in first aid work 
shall be employed. 

(b) In mines where over 20 men are usually employed 
underground, a man qualified in the use of suitable 
oxygen breathing apparatus supplied by the employer, 
shall be employed. 
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(4) Any first aid man appointed by the employer to 
perform first aid duties shall be paid an allowance of 
$1.00 per shift in addition to his ordinary rate of pay. 

26.—Resumption of Work After Annual Leave. 
When a worker is not notified prior to taking his 

annual leave that no further work is available on the 
mine, he shall be re-engaged on his return for a minimum 
period of two weeks or be paid two weeks' wages in lieu 
thereof unless dismissed for misconduct. 

27.—Definitions. 
(1) Engineering Trades. 

(a) "Electrical Fitter" means a tradesman 
employed in making, repairing, altering, 
assembling, testing, winding or wiring electrical 
machines, instruments, meters or other 
apparatus, other than wires leading thereto, 
but a worker whose duty consists of placing 
electrodes in "neon" tubes sealed by the 
worker shall not be deemed for that reason to 
be an electrical fitter. 

(b) "Electrical Installer" means a worker engaged 
in the installation of electric lighting, electric 
meters, bells, telephones or motors and 
apparatus used in connection therewith and 
includes a worker engaged in running, repairing 
or testing of conductors used for lighting, 
heating or power purposes, but does not 
include a worker who is a linesman or a meter 
fixer. 

(c) "Linesman" means a worker engaged (with or 
without labourers assisting) in erecting poles 
for electrical wires, cables or other conductors, 
or erecting wires, cables or other conductors on 
poles or over buildings, or tying them to 
insulators, or joining or insulating them or 
doing any work on electrical poles off the 
ground. 

(d) "Motor Attendant" means a worker engaged 
on stopping or starting motors, replacing 
motor fuses, oiling or cleaning motors, and 
who shall be engaged exclusively on such work. 

(e) "Switchboard Attendant" means any worker 
attending to or in charge of any switchboard, or 
doing any work necessary for the working of 
the same other than repairs or additions. 

(f) "Motor Mechanic" means a worker employed 
in fitting, turning, making, repairing, altering, 
assembling, or testing the metal parts (includ- 
ing electric) of the engines or chassis of motor 
cars or any other motor vehicle. 

(g) "Pipe Fitter" means any worker employed on 
pipe work but does not include a worker solely 
engaged in assembling, joining and fixing 
pipes. All work on live steam pipes shall be a 
tradesman's work. 

(h) "Drill Doctor" shall mean a worker, other 
than a tradesman, engaged in assembling, 
renewing or putting together the parts of a rock 
drill as received from the maker and in servicing 
same when assembled, but does not include a 
worker engaged in any work in the nature of 
altering or repairing such parts which is the 
work of a fitter. 

(i) "First-Class Machinist" means a tradesman 
who is engaged in setting up or in setting up and 
operating the following machines: lathe, boring 
machine, milling machine, planing machine, 
shaping machine, slotting machine, and 
grinding machine. 

(j) "Second-Class Machinist" means a worker 
who is engaged in operating, or setting up and 
operating a key setting machine or any machine 
enumerated in the definition of "first-class 
machinist", and includes a worker engaged as a 

pipe fitter on low pressure work but does not 
include a worker who is engaged as a 
tradesman. 

(k) "Third-Class Machinist" means a worker who 
operates any machine set up by a tradesman or 
any machine the setting up of which does not 
require the knowledge or skill of a second-class 
machinist, but does not include a process 
worker. 

(1) "First-Class Welder" means a worker using 
electric arc or petrol or coal gas blow pipe on 
any work other than that of a second-class 
welder as defined. 

(m) "Second-Class Welder" means a worker 
who — 

(i) uses any of the foregoing types of 
welding apparatus in filling castings; or 

(ii) welds with the aid of jigs; or 
(iii) operates automatic welding machines 

for the setting up of which he is not 
responsible; or 

(iv) operates a profile cutting or a straight 
line cutting machine. 

(n) "Tradesman" means a worker who in the 
course of his employment works from drawings 
or prints, or makes precision measurements or 
applies general trade experience, but does not 
include an apprentice. 

(o) "Instrument Maker and/or Repairer'' means a 
worker who is required to design, test, repair 
and build measuring and/or recording 
appliances (including electrical appliances) 
and/or instruments and carry out experiments 
on same in workshops/laboratory. 

(p) "Electrician — Special Class" means, subject 
to paragraph (iii) hereunder, an electrical fitter 
or electrical installer who — 

(i) (aa) has satisfactorily completed a 
prescribed post trade course in 
industrial electronics; or 

(bb) has, whether through practical 
experience or otherwise, 
achieved a standard of know- 
ledge comparable to that which 
would be achieved under sub- 
paragraph (aa) hereof; and 

(ii) (aa) is engaged on work on or in 
connection with complicated or 
intricate circuitry, which work 
requires for its performance the 
standard of knowledge referred 
to in paragraph (i) hereof; and 

(bb) is able, where necessary and 
practicable, to perform such 
work without supervision and to 
examine, diagnose and modify 
systems comprising inter- 
connected circuits, 

but does not include such a worker 
unless the work on which he is engaged 
requires for its performance knowledge 
in excess of that gained by the satis- 
factory completion of the appropriate 
Technical College trade course. 

(iii) For the purpose of this award a worker 
shall be deemed to be an Electrician — 
Special Class only for time during which 
he meets the foregoing conditions, 
unless — 

(aa) that time exceeds 16 hours per 
week; or 

(bb) in the opinion of his employer or, 
in the event of disagreement, in 
the opinion of the Board of 
Reference, that time is likely 
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during the course of his employ- 
ment to exceed 16 hours per week 
on average 

in which case he shall be classified as 
Electrician — Special Class for as long 
as his employment continues on either 
of those bases. 

(iv) In the event of disagreement about the 
implementation of this Electrician — 
Special Class provision, a Board of 
Reference shall determine the matter. 

(v) For the purpose of this definition the 
following courses are deemed to be pre- 
scribed post trade courses in industrial 
electronics — 

(aa) Post Trade Industrial Electronics 
Course of the NSW Department 
of Technical Education. 

(bb)The Industrial Electronics 
Course (Grades 1 and 2) as 
approved by the Education 
Department of Victoria. 

(cc) The Industrial Electronics 
Course of the South Australian 
School of Electrical Technology. 

(dd) Industrial Electronics (Course 
"C") of the Department of 
Education, Queensland. 

(ee) The Industrial Electronics 
Course of the Technical Educa- 
tion Department of Tasmania. 

(ff) The Certificate in Industrial 
Electronics of the Technical 
Education Division, Education 
Department of Western 
Australia. 

(2) Building Trades. 
(a) ' 'Bricklayer" means a worker engaged in brick- 

laying, brickcutting, firework (including kiln 
work), furnaces or furnace work of any 
description, setting cement bricks, cement 
blocks and cement pressed work, setting coke 
slabs or coke bricks or plaster partition blocks, 
or any other work which comes or which may 
be adjudged to come within the scope of brick 
work generally. 

(b) "Carpenter and Joiner" means a worker other 
than an assembler of flush panel doors engaged 
upon work ordinarily performed by a carpenter 
and joiner in any workshop establishment, yard 
or depot, or on site (including dams, bridges, 
jetties, and/or wharves). Without limiting the 
generality of the foregoing such work may 
include — 

(i) the erection and/or fixing work in 
metal; 

(ii) (aa) the marking out, lining, 
plumbing and levelling of pre- 
fabricated form work and 
supports therefo; 

(bb)the erection and dismantling of 
such form work, but without 
preventing builders' labourers 
from being employed on such 
work; 

(iii) the fixing of asbestos products, dry 
fixing of fibre plaster materials and the 
fixing of building panels, wall board and 
plastic material; 

(iv) the erection of curtain walling; 
(v) the setting out and laying of wood 

blocks or parquetry or wooden mosaic 
flooring; and 

(vi) the erection of prefabricated buildings 
or section of buildings constructed in 
wood prepared in factories, yards or on 
site. 

(c) "Painter" means — 
(i) a worker who applies paint or any other 

preparation used for preservative or 
decorative purposes — 

(aa) to any building or structure of 
any kind or to any fabricated 
unit forming or intended to form 
part of any building or structure; 
or 

(bb) to any machinery or plant; 
(ii) and includes any worker engaged in the 

hanging of wallpapers or substitutes 
therefore or in glazing, graining, 
gilding, decorating, applying plastic 
relief, putty glazing or marbling; 

(iii) and also includes any worker who strips 
off old wallpapers or who removes old 
paint or varnish or who is engaged in the 
preparation of any work for painting or 
of any materials required for the trade; 

(iv) and also includes any worker engaged in 
sign writing; 

(v) but does not include a worker doing 
rough painting (or rough preparation 
therefore) of any building or structure 
other than a cottage, office, 
changeroom, workshop or storeroom 
when it is intended that such a building 
or structure shall be only roughly 
painted with not more than one coat of 
paint; or doing rough painting of any 
plant; or doing rough painting (with not 
more than one coat) of any machinery 
or other iron work. 

(d) "Plumber" means a worker employed or 
usually employed in executing or plumbing, gas 
fitting, pipe fitting, or domestic engineering 
work, or who executes any work in or in 
connection with — 

(i) sheet lead, galvanised iron or other 
classes of sheet metal generally used by 
plumbers; 

(ii) the fixing of lead, wrought, cast or sheet 
iron, copper, brass or other classes of 
pipe work, including earthenware pipes, 
ventilating or air conditioning 
appliances; 

(iii) water (hot or cold), steam (other than 
for power purposes), gas, air oil (for 
heating or cooking purposes), vacuum 
systems and sewerage installations; 

(iv) house, ship, sanitary, chemical and/or 
general plumbing; 

(v) fire service work; 
(vi) fitting and fixing asbestos corrugated 

sheets, guttering, down pipes, ridging, 
rain heads, ventilators, sky-lights, fascia 
and barge boards; 

(vii) irrigation installations. 

28.—Aged and Infirm Workers. 
(1) Any worker who by reason of old age or infirmity, 

is unable to earn the minimum wage may be paid such 
lesser wage as may from time to time be agreed upon in 
writing between the Management Committee of the 
Mining Division of the Union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 
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(3) After application has been made to the Board, and 
pending the Board's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

29.—Board of Reference. 
(1) The Commission hereby appoints for the purposes 

of this award, a Board of Reference consisting of a 
Chairman and two other members who shall be 
appointed pursuant to section 48 of the Industrial 
Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parites 
in relation to any matter which under this award may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

30.—Special Rates and Provisions. 
(1) Engineering Trades — 

(a) Height Money — Tradesmen and welders 
engaged on the surface in the erection, repair 
and/or maintenance of steel frame buildings, 
smoke stacks, bridges or similar structures at a 
height of 15.5 metres or more above the nearest 
horizontal plane shall be paid at the rate of 80 
cents per shift extra. 

(b) (i) Goggles, glasses and gloves or other 
efficient substitutes therefor shall be 
available for the personal use of any 
worker engaged in welding. 

(ii) Every worker shall sign an acknowledg- 
ment on receipt thereof and on leaving 
employment shall return same to the 
employer. 

(iii) During the time the same are on issue to 
the worker, he shall be responsible for 
any loss or damage thereto, fair wear 
and tear attributable to ordinary use 
excepted. 

(iv) No worker shall lend another worker the 
goggles, glasses or gloves or substitutes 
issued to such first mentioned worker, 
and if the same are lent, both the lender 
and the borrower shall be deemed guilty 
of wilful misconduct. 

(v) Before goggles, glasses or gloves or any 
substitutes which have been used by a 
worker are re-issued by the employer to 
another worker, they shall be effectively 
sterilised. 

(c) Dirt Money — Workers employed on dirty 
work or in wet places, shall be paid 16 cents per 
hour extra. 

(d) Workers in very wet places shall be provided 
with oilskin coats and rubber boots. 

(e) Heat Money — 
(i) Workers employed for more than one 

hour in the shade where the artificial 
temperature is between 46 degrees and 
55 degrees Celsius shall be paid 16 cents 
per hour extra. 

(ii) Workers employed for more than one 
hour where the artificial temperature 
exceeds 55 degrees Celsius shall be paid 
18 cents per hour extra. Where work 
continues for more than two hours in 
temperatures exceeding 55 degrees 
Celsius, workers shall be entitled to 20 
minutes' rest after every two hours, 
without deduction of pay. 

(f) Confined Space — Workers employed in 
confined spaces as hereinafter defined, shall be 
paid 20 cents per hour extra. "Confined 
Space" means a working space the dimensions 
of which necessitate a worker working con- 
tinuously in a stooped or otherwise cramped 

position, or without proper ventilation or 
where confinement within a limited space is 
productive of unusual discomfort. 

(g) Fumes — Workers engaged on repair work to 
the roasters, under circumstances subjecting 
them to serious inconvenience from fumes, 
shall be entitled to payment of 20 cents per hour 
extra, with a minimum of 23 cents while so 
engaged. 

(ga) Explosive Powered Pools — A worker required 
to use an explosive powered tool shall be paid 
nine cents per hour extra. 

(h) Special Rates Not Cumulative — Where more 
than one of the disabilities entitling a worker to 
extra rates exists on the same job, the employer 
shall be bound to pay only one rate, namely — 
the highest for the disabilities so prevailing. 
Provided that this subclause shall not apply to 
Confined Space, Dirt Money, Height Money or 
Heat Money, the rates for which are 
cumulative. 

(i) An electrician — special class, an electrical 
fitter and/or armature winder or an electrical 
installer who holds and in the course of his 
employment may be required to use a current 
"A" grade or "B" grade licence issued 
pursuant to the relevant regulation in force on 
the 28th day of February 1978 under the 
Electricity Act 1945 shall be paid an allowance 
of $11.(X) per week. 

(2) Building Trades — 
(a) Wet and Dusty Places: A worker employed in 

places where the atmosphere is excessively dust 
laden or where water is continuously dripping 
so that the clothing or feet become wet shall be 
paid 18 cents per hour in addition to the pre- 
scribed rate. 

(b) Excessively Dirty Work: A worker employed 
on excessively dirty work which is likely to 
render the worker or his clothes dirtier than on 
the normal run of work shall be paid 18 cents 
per hour in addition to the prescribed rate, but 
with a minimum payment as for four hours in 
any one day. 

(c) Winder Drums and Head Frame Wheels: A 
worker engaged in work on winder drums or 
head frame wheels shall be paid 18 cents per 
hour in addition to the prescribed rate, but with 
a minimum payment as for four hours in any 
one day. 

(d) S02 Towers: A worker engaged on repair work 
to S02 Towers shall be paid 18 cents per hour in 
addition to the prescribed rate, but with a 
minimum payment as for four hours in any one 
day. 

(e) Boat Type and Swinging Scaffold: A worker 
employed on a boat type or swinging scaffold 
shall be paid 18 cents per hour in addition to the 
prescribed rate. "Swinging Scaffold" means 
any scaffold suspended from the ground and 
which by reason of the operations carried out 
on it or by reason of wind force or vibration is 
likely to swing or sway. No employer shall 
permit an apprentice who has served less than 
two years of his apprenticeship to work on a 
boat type or swinging scaffold and no such 
apprentice shall work on such a scaffold. 

(f) Heat Money — 
(i) A worker required to work for more 

than one hour continuously in the shade 
in places where the temperature is raised 
by artificial means to between 46.1 
degrees Celsius and 51.6 degrees Celsius 
shall be paid 18 cents per hour in 
addition to the prescribed rate. 
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(ii) (aa) A worker required to work for 
more than one hour 
continuously in the shade in 
places where the temperature is 
raised by artificial means to 
exceed 51.6 degrees Celsius shall 
be paid 23.5 cents per hour in 
addition to the prescribed rate, 

(bb) Where work continues for more 
than two hours in that 
temperature workers shall be 
entitled to 20 minutes rest every 
two hours without deduction of 
pay. 

(g) Boiler Flue or Roaster Work: Where brick- 
layers are employed for more than one hour 
inside the gas or water spaces of any boiler, flue 
or roaster, then six hours shall constitute a 
shift's work, provided that this subclause shall 
not apply in addition to the provisions of 
subclause (f) of this clause. 

(h) Grinding Time: The employer shall provide 
sandstone grindstones. Workers shall be 
allowed to maintain their tool in proper 
working condition in working hours. 
When a worker who has been employed for five 
consecutive working days is discharged, he 
shall be allowed two hours for grinding tools or 
be paid two hours' pay in lieu thereof. 

(i) (i) Lead Paint Surfaces: No surface 
painted with lead paint shall be rubbed 
down or scraped by a dry process. 

(ii) Width of Brushes: All paint brushes 
shall not exceed five inches in width and 
no kalsomine brush shall be more than 
175mm in width. 

(iii) Meals not to be taken in Paint Shop: No 
worker shall be permitted to have a meal 
in any paint shop or place where paint is 
stored or used. 

(j) Spray Painting (Painters): 
(i) Lead paint shall not be applied by a 

spray to the interior of any building. 
(ii) All workers (including apprentices) 

applying paint by spraying shall be pro- 
vided with full overalls and head 
covering and respirators by the 
employer. 

(iii) Where from the nature of the paint or 
substance used in spraying, a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or 
materials from substances used by a 
worker in spray painting, the worker 
shall be paid a special allowance of 54 
cents per day. 

(k) Water and Soap: Water and soap shall be 
provided in each shop or on each job by the 
employer for the use of painters. 

(1) Electrical Sanding Machines: The use of 
electrical sanding machines for sanding down 
paint work shall be governed by the following 
provisions:— 

(i) The weight of each such machine shall 
not exceed 5.9 kgs. 

(ii) Every employer operating any such 
machine shall ensure that each such 
machine together with all electrical leads 
and associated equipment is kept in a 
safe condition and shall, if requested so 
to do by any worker, but not more often 
then once in any four weeks, cause the 
same to be inspected by a licensed 

electrical worker under the Electricity 
Act and the Regulations made 
thereunder. 

(iii) Employers shall provide and supply 
respirators of a suitable type to each 
worker and shall maintain same in an 
effective and cleanly state at all times. 
Where respirators are used by more than 
one worker, each such respirator shall 
be sterilised and a new pad inserted after 
use by each such worker. 

(iv) Employers shall also provide and supply 
goggles of a suitable type: Provided that 
goggles with celluloid lenses shall not be 
regarded as suitable. 

(v) All workers shall use such protective 
equipment when using electrical sanding 
machines of any type. 

(m) (i) Carpenters and Joiners: A secure and 
weatherproof place shall be provided by 
the employer where carpenters' and 
joiners' tools may be locked up apart 
from the employer's plant and material. 

(ii) Other Workers: The employer shaU, 
where practicable, provide a place on 
each job for the safekeeping of the 
workers' tools when not in use. 

(n) Attendants on Ladders: No worker shall work 
on a ladder at a height of over 7.6 metres from 
the ground when such ladder is standing in any 
street, way or lane, where traffic is passing to 
and fro without an assistant on the ground. 

(o) Plumbers on Sewerage Work: Plumbers 
employed on work involving the opening up of 
house drains or waste pipes for the purpose of 
cleaning blockages or for any other purpose, or 
on work involving the cleaning of septic tanks 
or dry wells, shall be paid 98 cents per day in 
addition to the prescribed rate. 

(p) All work made up by plumbers shall be welded 
by those workers. 

(q) Change Room: The employer shall provide on 
each job a proper change room where the 
worker may change his clothes, and such place 
shall not be used for any other purpose. 

(r) Boiling Water: The employer shall provide 
boiling water on each job for the use of his 
workers. 

(s) (i) The employer shall supply a safety 
helmet for each of his workers 
requesting one on any job where, 
pursuant to the regulations made under 
the Construction Safety Act 1972 a 
worker is required to wear such 
helment. 

(ii) Any helmet so supplied shall remain the 
property of the employer and during the 
time it is on issue, the worker shall be 
responsible for any loss or damage 
thereto, fair wear and tear attributable 
to ordinary use excepted. 

(t) Toxic Substances: 
(i) A worker required to use toxic 

substances or materials of a like nature 
shall be informed by the employer of the 
health hazards involved and instructed 
in the correct and necessary safeguards 
which must be observed in the use of 
such materials. 

(ii) A worker using such materials will be 
provided with and shall use all safe- 
guards as are required by the appro- 
priate Government Authority or in the 
absence of such requirement such safe- 
guards as are determined by a 
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competent authority or person chosen 
by the union and the employer. 

(iii) A worker using toxic substances or 
materials of a like nature shall be paid 24 
cents per hour extra. Workers working 
in close proximity to workers so engaged 
shall be paid 10 cents per hour extra. 

(iv) For the purpose of this subclause all 
materials which include or require the 
addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials 
of a like nature. 

(u) Special Rates Not Cumulative: Where more 
than one of the disabilities entitling a worker to 
extra rates exists on the same job, the employer 
shall be bound to pay only one rate, namely — 
the highest so prevailing. Provided that this 
subclause shall not apply to excessively dirty 
work or heat money, the rates for which are 
cumulative. 

(3) Any dispute which may arise between the parties in 
relation to the application of any of the foregoing special 
rates and provisions may be determined by the Board of 
Reference. 

31.—Preference. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No. 2) 1984. 

32.—Representative Interviewing Workers. 
A duly accredited official of the Union shall have the 

right to enter the employer's premises, but shall not 
without the permission of the employer, interview 
workers during their working hours. 

33.—Recognised Crib Places. 
(1) Surface: 

(a) When the number of workers employed on the 
surface exceeds 10 the employer shall provide a 
fit and proper crib room. 

(b) The room referred to in the preceding para- 
graph shall be furnished by the employer with 
seats and tables. 

(c) The employer shall supply boiling water at meal 
times. 

(d) The employer shall provide a reasonably 
vermin proof and ventilated cupboard in which 
the workers may store their crib. 

(2) Underground: 
(a) One or more places shaU be set aside in each 

level on or from which men are working, in the 
driest and most comfortable positions 
available, at which the men shall eat their food. 

(b) Such places shall be so situated that workers 
shall not be required to travel further than 
1 000 feet from their working places to such 
crib places. 

(c) Such places shall be provided with tables, seats, 
and a reasonably vermin proof and ventilated 
cupboard in which the workers may store their 
cribs. 

(d) The employer shall provide covered receptacles 
at all crib places to receive all meal scraps and 
other refuse and to arrange for the disposal of 
same. No person shall throw or leave waste 
food about the mine except in the receptacle 
provided. 

(e) Adequate provision shall be made within 50 
feet of each crib place to enable workers to 
wash at crib time. 

34.—Record. 
(1) Each employer shall keep a time and wages book 

showing the name of each worker and the nature of his 
work, the hours worked each day and the wages and 
allowances paid each week. Any system of automatic 
recording by means of machines shall be deemed to 
comply with this provision to the extent of the 
information recorded. 

(2) The time and wages record shall be open for the 
inspection of a duly accredited official of the Union 
during the usual office hours at the employer's office or 
other mutual convenient place, and such official shall be 
at liberty to take extracts therefrom. If for any reason the 
record be not available at the office or other mutually 
convenient place when the official desires to inspect it, it 
shall be made available for inspection within 12 hours 
either at the employer's office or other mutually 
convenient place. 

35.—Inspections. 
Duly accredited officials of the union shall, after 

notifying the employer or his representative, have the 
right to enter the employer's property and premises to 
inspect all places during working hours where members 
of the union are employed, provided that they shall not 
impede or obstruct the workers in carrying out their 
work. 

36.—Re-Employment After Accident. 
Any worker who, as a result of his employment, 

suffers an accident and following treatment is certified 
by his doctor as fit to resume work, shall, if and when 
practicable, be re-employed. 

37.—Long Service Leave. 
The long service leave provisions set out in Volume 59 

of the " Western Australian Industrial Gazette" at pages 
1 to 6 inclusive are hereby incorporated in and shall be 
deemed to be part of this award. 

38.—District Allowances. 
Payments shall be made in accordance with the 

provisions contained in Schedule 2 annexed hereto, so 
far as applicable. 

39.—Maximum Rate. 
The provisions of this award do not operate so as to 

require payment of more than double time rates, or 
double time and a half on a holiday prescribed under this 
award, for any work except and to the extent that the 
provisions of Clause 30.—Special Rates and Provisions 
of this award apply. 

40.—Apprentices. 
(1) Subject to the provisions of this clause, the 

Apprenticeship regulations 1967 are incorporated in and 
form part of this award. 

(2) The employment of apprentices in the bricklaying 
trade shall be governed by the provisions of the Building 
Trades Apprenticeship Regulations. 

(3) Except as hereinafter provided every agreement of 
apprenticeship shall be for a period of five years unless, 
with the approval of the Commission, that period is 
reduced or deemed to have been commenced prior to the 
date of the agreement, provided that — 

(a) where the apprentice has completed the 10th 
year of schooling and has obtained the High 
School Certificate or Junior Certificate of the 
Public Examinations Board in such subjects as 
the appropriate Apprenticeship Advisory 
Board or, as the case may be, the Building 
Trades Apprenticeship Board determines and 
has the vocational aptitude for the trade 
concerned, the period of apprenticeship shall 
be four years; and 
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(b) where the apprentice has completed the 11th 
year of schooling and has obtained the High 
School Certificate or Junior Certificate of the 
Public Examinations Board in such subjects as 
the appropriate Apprenticeship Advisory 
Board or, as the case may be, the BuOding 
Trades Apprenticeship Board determines and 
has the vocational aptitude for the trade 
concerned, he may be allowed a credit to reduce 
the period to 314 years; and 

(c) where the apprentice has completed the 12th 
year of schooling and has obtained the High 
School Certificate or Leaving Certificate of the 
Public Examinations Board in such subjects as 
the appropriate Apprenticeship Advisory 
Board or as the case may be, the Building 
Trades Apprenticeship Board determines and 
has the vocational aptitude for the trade 
concerned, he may be allowed a credit to reduce 
the period to three years. 

(4) A minor who has satisfactorily completed an 
approved pre-apprenticeship course conducted by the 
Technical Education Division of the Education Depart- 
ment may be indentured as an apprentice under this 
award on a three-year term of apprenticeship. 

(5) Where classes are provided by the Technical 
Education Division of the Education Department in the 
locality in which the apprentice is employed the hours of 
attendance at such classes shall be — 

(a) where the period of apprenticeship is for five 
years — eight hours per week for the first 
school year and eight hours per fortnight for 
each of the three subsequent school years; 

(b) where the period of apprenticeship is for less 
than five years — eight hours per week for the 
first and second school years and eight hours 
per fortnight for the next school year. 

(6) The maximum number of apprentices allowed to 
any employer shall be in the proportion of one apprentice 
to every two journeymen in all trades except Bricklaying. 
Provided that the fraction of two shall not be less than 
one. In the Bricklaying trade it shall be as allowed under 
the Building Trades Apprenticeship Regulations. 

(7) If the apprentice be employed on a mine and the 
mine ceases any operations in which the apprentice is 
engaged, the apprenticeship may be terminated in which 
,case the apprentice shall be given a certificate to show the 
'time he has served, and the employer shaU endeavour to 
find him another employer willing to complete the term. 
Should the apprentice desire to complete his apprentice- 
ship with another employer, the certificate he has 
received from the former employer shall be prima facie 
evidence of the wages he is entitled to receive and the 
period necessary to complete his apprenticeship. 

(8) In the case of apprentices to the trades of carpentry 
and joinery, painting, plumbing and bricklaying, subject 
to Regulation 25 of the Apprenticeship Regulations 1967 
apprentices from any district in country areas where an 
appropriate technical class is not established, shall attend 
an approved technical centre for two weeks' training 
each year without loss of pay. 

(9) No apprentice to the painting trade shall be 
registered in accordance with the provisions of this award 
until such time as he has lodged with the Registrar, a 
certificate to the effect that he does not suffer any 
disability by reason of colour blindness. 

(10) The training of plumbing apprentices shall 
include instruction in electric welding and oxy acetylene 
welding as far as practicable with the facilities available 
in the shop in which they are being trained. 

(11) Apprentices shall be allowed to the following 
trades, namley — (scientific instrument making) and 
reparing, pattern-making, copper-smithing, electrical 
fitting, blacksmithing, fitting and/or turning, 
machining, motor mechanics, welding, carpentry and 
joiner, painting, plumbing and bricklaying. 
50791—10 

41.—Bereavement Leave. 
When it is necessary for a worker to be absent from his 

employment for the purposes of attending a funeral or 
arranging therefore a worker (other than a casual 
worker) shall be entitled to a maximum of two days' 
leave at ordinary wages as prescribed on each occasion 
and on production of satisfactory evidence of the death 
within Australia of the worker's wife, husband, father, 
mothr, brother, sister or child. Wife or husband as 
referred to in this clause shall include de facto wife or 
husband. 

42.—Jury Service. 
A worker required for jury service during his ordinary 

working hours shall be granted leave with pay for all 
periods of time he is so required for such service. A 
worker when applying for such leave shall be required to 
support his application with written proof of his 
attendance at such jury service. 

43.—Maternity Leave. 
(1) Eligibility for Maternity Leave: A worker who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual 
or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date 
upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph 
(c) hereof if such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the worker make it inadvisable for the worker 
to continue at her present work, the worker shall, if the 
employer deems it practicable, be transferred to a safe 
job at the rate and on the conditions attaching to that job 
until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
worker may, or the employer may require the worker to, 
take leave for such period as is certified necessary by a 
duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of subclauses 
(7)> (8), (9) and (10) hereof. 
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(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of a worker terminates other than by the 
birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
worker to resume work at the time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
worker to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of a worker who 
was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
worker is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 

service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment. 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of a worker on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the worker is qualified and 
the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers. 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement 
worker under this subclause, the employer shall 
inform that person of the temporary nature of 
the employment and of the rights of the worker 
who is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred 
in order to replace a worker exercising her 
rights under this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the worker who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

First Schedule — Wages. 
"An employer on whom this award is binding shall not 

increase the rate of wage payable to an employee on 6 
October 1983, or otherwise vary the conditions of 
employment applicable to an employee on that date so as 
to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date." 
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(1) Subject to the provisions of Clause (7) of this 
Schedule, the minimum rates of wages payable to 
workers covered by this award shall be as follows — 

(2) (a) Engineering Division — Total Wage 
Per Week 

Angle Iron Smith  
Blacksmith  
Boilermaker  
Boilermaker — Welder  
Coppersmith   
Drill Doctor  
Electrical Fitter  
Electrical Installer  
Electrician Special Class  
Fitter and/or Turner  
Fitter Refrigeration  
Instrument Maker and/or Repairer .. 
Linesman — 

Grade 1, i.e. with not less than 
three years' experience as a 
linesman  
Grade 2, i.e. with less than 
three years' experience as a 
linesman  

Machinist — 
First Class  
Second Class  
Third Class  

Motor and Battery Attendant  
Motor Attendant  
Motor Mechanic  
Pipe Fitter  
Sheetmetal Worker  
Switchboard Attendant  
Tradesman — The greater part of 

whose time is occupied in marking 
off and template making  

Welder — 
First Class  
Second Class  

280.00 
277.40 
277.40 
277.40 
277.40 
249.60 
277.40 
277.40 
296.20 
277.40 
277.40 
290.70 

277.40 

265.50 

277.40 
250.80 
240.10 
234.90 
237.00 
277.40 
249.70 
277.40 
250.30 

280.60 

277.40 
238.50 

(b) Any Tradesman moulder employed in a foundry 
where no other jobbing moulder is employed shall be 
paid at the rate prescribed for leading hands in charge of 
not less than three and not more than 10 other workers. 

(i) Apprentices (wage per week): 
expressed as a percentage of the 
tradesman's rate. 
Five Year Term — % 

First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 

Four Year Term — 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

Three year term — 
First year 55 
Second year 75 
Third year 88 

(ii) Apprentices shall receive the 
following percentage of the District 
Allowance where applicable: 
Five Year Term — % 

First year 37 
Second year 53 
Third year 72 
Fourth year 95 
Fifth year 100 

Four Year Term — 
First year 40 
Second year 72 
Third year 95 
Fourth year 100 

Three Year Term • 
First year 
Second year 
Third year 

(3) (a) Building Division 

Bricklayer  267.30 
Carpenters and Joiners  267.30 
Plumbers  267.30 
Painters   267.30 

(b) Tool Allowance 
(i) Workers employed as Carpenters and Joiners, 

Plumbers or Painters shall be paid the tool 
allowance set out hereunder — 

Bricklayers   1.10 
Carpenters and Joiners  1.80 
Plumbers   1.50 
Painters 50 

This allowance includes an amount of five cents 
for the purpose of enabling the workers to 
insure their tools against loss or damage by 
theft or fire. This allowance shall not be paid 
where the employer supplies the workers with 
all necessary tools. 
A worker in receipt of a tool allowance shall 
provide himself with all necessary tools kept in 
suitable condition for the performance of his 
work. 
A worker who fails to provide all such tools 
when required shall be guilty of a breach of this 
award and shall not be entitled to the tool 
allowance prescribed above until he complies 
with this provision. 

(ii) A tool allowance of one third of the amount 
payable to tradesmen shall be paid to 
apprentices in their first year and of two thirds 
of the amount payable to tradesmen, in such 
apprentices' second year, and of the same 
amount as is payable to tradesmen in their 
third, fourth and fifth years of apprenticeship. 

(c) Apprentices shall receive the following percentage 
of the district allowance, when applicable, and of the 
disabilities allowance when an apprentice works in 
circumstances which would entitle a tradesman to the 
disabilities allowance: 

% 
First year 37 
Second year 53 
Third year 72 
Fourth year 95 
Fifth year 100 

(4) Leading Hands: In addition to the appropriate 
wage prescribed in this Schedule shall be paid: 

$ 
(a) If placed in charge of not less than 

three and not more than 10 other 
workers 12.80 

(b) If placed in charge of more than 10 
and not more than 20 other workers 19.30 

(c) If placed in charge of more than 20 
other workers 25.00 

(5) Disabilities Allowance: A worker employed 
outside of his shop on construction work shall for the 
time so employed be paid a disabilities allowance at the 
rate of 90 cents per week in addition to the prescribed 
rate. 

(6) Casual Workers: A casual worker shall be paid 20 
per cent in addition to the ordinary rate prescribed in 
Schedule 1 hereof. 

(7) Minimum Wage Clause: Notwithstanding the pro- 
visions of this award no male worker (including an 
apprentice), 21 years of age or over, shall be paid less 
than $206.90 per week as his ordinary rate of pay in 
respect of the ordinary hours of work prescribed by this 
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award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less 
than $206.90. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed by this award for the 
classification in which the worker is employed. 

(8) Tool Allowance: Notwithstanding the previous 
provisions of this clause a metal tradesman (including an 
apprentice) to whom the employer does not supply all 
necessary tools shall be paid a tool allowance of $7.60 per 
week. 

A tradesman for the purpose of this clause shall be 
deemed to be a worker who is paid an equal rate of wage 
or higher than the classification Boilermaker. 

Second Schedule — District Allowances. 
Payment shall be paid in accordance with the 

provision of this schedule so far as applicable. 
(1) In addition to the wages prescribed in Clause 

5.—Rates of Wages of this award, the following allow- 
anaces shall be paid for five days per week to workers 
employed in the districts which are hereinafter 
respectively described, with the exception of districts 
contained therein which are situated within a radius of 10 
miles of Kalgoorlie, Coolgardie and Southern Cross, 
viz'.— 

(a) First District: Lying south of Kalgoorlie and 
comprised within lines starting from 
Kalgoorlie, then WSW to Woolgangie, thence 
SE to Dundas, thence NE to a point 10 miles 
east of Karonie on the Trans-Australia line, 
and thence back to Kalgoorlie; at the rate of 52 
cents per week extra for those mines within 10 
miles of the railway and 80 cents per week for 
those outside. 

(b) Second District: Starting from Kalgoorlie 
WSW to Woolgangie, thence NNW to the 
intersection of the 120E meridian with the BOS 
parallel of latitude, thence NE by E to 
Kookynie, thence back to the point 10 miles 
east of Kookynie on the Trans Australia line, 
and thence back to Kalgoorlie; at the rate of 70 
cents per week extra for those mines within 10 
miles of the railways and 90 cents per week for 
those outside. 

(c) Third District: Starting from and including 
Kookynie, then N by W to Kurrajong, thence 
NE to Stone's Soak, thence SE to and including 
Burtville, thence SW through Pindinnie to 
Kookynie; at the rate of 70 cents per week extra 
for those mines within 10 miles of the railways 
and 90 cents per week for those outside. 

(d) Fourth District: Surrounding Southern Cross 
within a radius of 30 miles; for those mines 
outside a radius of 10 miles from Southern 
Cross, including Westonia and Bullfinch, at the 
rate of 25 cents per week. 

(e) Fifth District: Comprising all mines not 
specifically defined in the foregoing boundaries 
but within the area comprised within the 24th 
and 26th parallels of latitude; at the rate of 
$1.00 per week. 

(2) Notwithstanding anything herein contained, the 
following allowances shall be paid in the districts or 
mines mentioned hereunder:— 

Per Week 
$ 

Ora Banda and Waverley Districts  0.70 
Yalgoo District  0.70 
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Per Week 
$ 

Meekatharra, Mt Magnet and Cue 
Districts   0.85 

Wiluna District  1.00 
Youanmi District  1.00 
Cox's Find Goldmine  0.90 
Corduroy Goldmine and mines within 

10 miles radius therefrom  1.20 
Lallah Rooke Goldmine, Halley's Comet 

Goldmine, Prophecy Goldmine and 
mines within 10 miles radius 
therefrom   1.50 

Mayfield District  0.70 
Evanston District  1 .(X) 

With regard to the Meekatharra, Mt Magnet, Cue, 
Yalgoo and Wiluna Districts, an additional allowance at 
the rate of 15 cents per week shall be paid to workers 
employed at mines situated five miles from a 
Government railway. 

With regard to the Big Bell Goldmine, the Triton 
Goldmine and Cox's Find Goldmine, the sum of 15 cents 
per week may be deducted from the district allowance 
which would otherwise be paid. 

(3) In the case of any mine or district within the area to 
which this award applies which is not dealt with under the 
provisions of this schedule, the Union may apply to the 
Western Australian Industrial Commission at any time 
for the purpose of having an allowance prescribed, upon 
serving upon the employer concerned 14 days' notice 
thereof prior to the date of such application the service of 
such notice shall be made pursuant to the provisions 
relating thereto prescribed by the regulations under the 
Industrial Arbitration Act 1979. 

Third Schedule — Applicant and Respondents. 
Applicant: 

Western Mining Corporation Limited. 

Respondents: 
The Western Australian Carpenters and Joiners, 

Bricklayers and Stoneworkers Industrial Union 
of Workers. 

The Boilermakers' Society of Australia, Union of 
Workers, Kalgoorlie Branch, No. 11. 

Amalgamated Engineering Union of Workers, 
Kalgoorlie Branch. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

Federated Moulders (Metals) Union of Workers, 
Perth. 

The Operative Painters and Decorators' Union of 
Australia, West Australian Branch, Union of 
Workers. 

The West Australian Plumbers and Sheet Metal 
Workers' Industrial Union of Workers. 

Dated at Perth this 19th day of July 1968. 

FRUIT AM) PRODUCE MARKET EMPLOYEES. 
Award No. 50 of 1955. 

(EDITORS NOTE: Date of Consolidation 23 September 
1986.) 

Award No. 50 of 1955. 

1.—Title. 
This award shall be known as the "Fruit and Produce 

Market Employees Award" No. 50 of 1955 as amended 
and consolidated. 



66 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1845 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Term. 
5. Definitions. 
6. Scope. 
7. Hours. 
8. Overtime. 
9. Holidays. 
10. Annual Leave. 
11. Wages. 
12. Proportion of Juniors. 
13. Higher Duties. 
14. Time and Wages Record. 
15. Meal Money. 
16. Under-Rate Workers. 
17. Junior Workers Certificate. 
18. Sick Leave. 
19. Board of Reference. 
20. Right of Entry. 
21. Long Service Leave. 
22. Payment of Wages. 
23. Preference to Unionists. 
24. Compassionate Leave. 
25. Maternity Leave. 
26. Junior Employees — Special Orders. 

List of Respondents. 

This award shall operate over the area comprised 
within a 15 mile radius from the General Post Office, 

4.—Term. 
The term of this award shall be for a period of two 

years from the beginning of the first pay period 
commencing after the date hereof. (This award was 
delivered on the 11th day of June 1956.) 

5.—Definitions. 
(1) "Weekly worker" shall mean a worker engaged by 

the week and whose contract of service shall be 
terminated by not less than one week's notice on either 
side, which may be given at any time. Such week's notice 
cannot be continued from week to week. 

(2) "Head storeman" shall mean a person performing 
the duties of a storeman and who is in charge of two or 
more men. 

(3) (a) "Casual worker" means a worker engaged by 
the hour and who may be put off or leave the employer's 
service at any moment without notice: Provided that, 
when engaged on Tuesdays, Thursdays or Saturdays 
during ordinary hours a casual worker shall receive not 
less than two hours pay: Provided further, that when 
engaged outside ordinary hours on these days he shall 
receive not less than three hours pay. 

(b) If engaged on Mondays, Wednesdays, Fridays and 
Sundays a casual worker shall receive not less than four 
hours pay. 

6.—Scope. 
This award shall apply in respect of all work per- 

formed by any employee who in the course of his duties is 
employed principally as a storeman in businesses such as 
those conducted by the parties to this award, but shall 
not apply in respect of any employee who is employed in 
the terms of the Transport Workers' (General) Award. 

7.—Hours. 
Forty hours shall constitute a week's work, which shall 

be worked by weekly workers as follows. Provided that 
in the week commencing on Monday immediately 
preceding Easter Day the week's work in ordinary hours 
shall be 32 hours on the basis of eight hours each day 
Monday to Thursday inclusive without thereby making 
the employer liable for payment of overtime by reason of 

the fact that in a pay week of which any part of such 
period forms a part the ordinary hours worked exceed 
40. 

(1) In Fruit and Produce Markets (Including Poultry 
and Carcase Meat Markets), other than Fremantle:— 

(a) On Mondays, Wednesdays and Fridays 
between 4.00 a.m. and 5.00 p.m.: Provided 
that the spread of hours on those days shall not, 
in respect of any worker, exceed 12 hours, 
inclusive of meal times. 
Meal times: In respect of weekly workers, not 
less than 45 minutes shall be allowed for lunch, 
such period to be completed not later than 2.00 
p.m. In respect of weekly workers commencing 
duty before 5.30 a.m., not less than 15 minutes 
shall be allowed for breakfast, to be completed 
not later than 8.00 a.m. 
In respect of casual workers, not less than half 
an hour shall be allowed for lunch, such period 
to be completed not later than 2.00 p.m. In 
respect of casual workers commencing duty 
before 5.30 a.m. not less than 15 minutes shall 
be allowed for breakfast, to be completed not 
later than 8.00 a.m. 

(b) On Tuesdays and Thursdays — between 8.00 
a.m. and 5.00 p.m. 
Meal times: Three-quarters of an hour shall be 
allowed for lunch, to be completed not later 
than 2.00 p.m. 

(c) On Saturdays — between 8.00 a.m. and 12 
noon. Provided that any weekly worker 
required to work on Monday, Wednesday, 
Friday and Saturday in any one week shall be 
entitled to a full Tmesday or Thursday off 
during that week, but this shall not apply to any 
weekly worker who is not, on any day except 
Friday in that week, called upon to start work 
before 7.00 a.m. and who on that Friday is not 
called upon to start work before 6.00 a.m. 

(2) Provided that, in Fremantle Fruit and Produce 
Markets, the hours and conditions stated in subclause (1) 
hereof shall not apply, but the following shall apply:— 

(a) On Mondays and Thursdays — between 5.30 
a.m. and 5.00 p.m. Provided that during the 
week immediately preceding Christmas Day 
and during the week immediately preceding 
Easter Sunday the long days of the week may be 
varied to suit the convenience of the employer's 
business. 
Meal times: Not less than one half-hour shall be 
allowed for lunch, to be completed not later 
than 2.00 p.m. In respect of workers 
commencing duty before 5.00 a.m. not less 
than 15 minutes shall be allowed for breakfast, 
to be completed not later than 8.30 a.m. 

(b) On Tuesdays, Wednesdays and Fridays — 
between 8.00 a.m. and 5.00 p.m. 
Meal times: One hour shall be allowed, to be 
completed not later than 2.00 p.m. 

(c) On Saturdays — between 8.00 a.m. and 12 
noon. 

(3) In respect of the employees of Wholesale Fruit and 
Produce Packers, the following hours shall apply:— 

(a) On Mondays, Wednesdays and Fridays — 
between 6.40 a.m. and 5.00 p.m. 

(b) On Tuesdays and Thursdays — between 8.00 
a.m. and 5.00 p.m. 
Meal times: On any of the days specified in sub- 
clauses (3) (a) and (b), one hour shall be 
allowed for lunch between 12 noon and 2.00 
p.m. 

(c) On Saturdays — between 8.00 a.m. and 12 
noon. Provided that the said hours may be 
worked in five days at the option of the 
employer. 
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(4) Notwithstanding the provisions of this award 
contained elsewhere than in this paragraph, when New 
Year's Day, Anzac Day, Christmas Day or Boxing Day 
falls on a Saturday a worker who does not work on that 
Saturday is nevertheless entitled to be paid for each of 
the two weeks preceding that Saturday his ordinary 
weekly wage and the starting and/or finishing time on 
any day or days in those two weeks may be varied by the 
employer so that the ordinary hours usually worked by a 
worker between Monday and Friday (both inclusive) may 
be increased in each of those weeks by the ordinary hours 
usually worked by that worker on Saturday. 

Where an employer varies the starting and/or finishing 
time in accordance with this paragraph, a worker shall be 
paid his ordinary weekly wage for each of those two 
weeks unless the hours worked by him on any day in that 
period exceed eight in which case such excess time shall 
be paid for at overtime rates. 

This paragraph does not apply to a casual worker. 

(5) A worker shall be allowed a 10 minute paid break 
each day either in the first or second half of his work 
period Monday to Friday inclusive. Such break shall be 
taken to suit the employers business provided that no 
worker shall be required to work for more than 4 Vi hours 
without having had such break. 

Provided further that such break shall not take place 
within a period of one hour after commencing work for 
the day or within a period of one hour after the 
completion of the workers lunch period. 

8.—Overtime. 
For all time worked by weekly or casual workers:— 
(1) After 12 noon on Saturdays and on the holidays 

specified in Clause 9 (1) — Holidays hereof, and in 
respect of casual workers on the holidays specified in 
Clause 9 (1) — Holidays hereof •— double time shall be 
paid. 

(2) For all time worked prior to the specified starting 
or after the specified finishing times, or in excess of the 
specified spread in any one day, or in excess of 40 hours 
in any one week shall be paid for at the rate of time and a 
half for the first two hours and double time thereafter. 

(3) A worker required to work overtime on any day 
after leaving the employers premises and who returns 
home on completion of that overtime, shall be paid:— 

(a) For a minimum of two hours at overtime rates 
if notified of the requirements to work 
overtime before leaving the employer's 
premises. 

(b) For a minimum of three hours at overtime rates 
if recalled. 

(4) When overtime work is necessary it shall, wherever 
reasonably practicable, be so arranged that workers have 
at least eight consecutive hours off duty between the 
work of successive days. 

A worker (other than a casual worker) who works so 
much overtime between the termination of his ordinary 
work on one day and the commencement of his ordinary 
work on the next day that he has not had at least eight 
consecutive hours off duty between those times, shall, 
subject to this paragraph, be released after completion of 
such overtime until he has had eight consecutive hours 
off duty, without loss of pay for ordinary working time 
occurring during such absence. 

If, on the instructions of his employer, such a worker 
resumes or continues work without having had eight 
consecutive hours off duty, he shall be paid at double 
rates until he is released from duty for such period and he 
shall then be entitled to be absent until he has had eight 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(5) Notwithstanding anything contained in this 
award — 

(a) An employer may require any worker to work 
reasonable overtime at overtime rates and such 

worker shall work overtime in accordance with 
such requirement. 

(b) No organisation, party to this award or worker 
or workers covered by this award, shall in any 
way whether directly or indirectly be a party to 
or concerned in any ban, limitation or restric- 
tion upon the working of overtime in 
accordance with the requirements of this 
subclause. 

9.—Holidays. 
(1) (a) For weekly workers the following days or the 

days observed in lieu shall, subject to this subclause and 
to subclause (1) of Clause 8.—Overtime, be allowed as 
holidays without deduction of pay, namely — New 
Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 
Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
named in this subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or a Monday the holiday 
shall be observed on the next succeeding Tuesday. In 
each case the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted 
shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or place 
of business may be closed, in which case a worker need 
not present himself for duty and payment may be 
deducted, but if work be done ordinary rates of pay 
shall apply. 

(3) A worker absent without leave on the day before or 
the day after any of the holidays referred to in subclause 
(1) shall be liable to forfeit wages for the holiday as well 
as for the day of absence except where an employer is 
satisfied that the worker's absence was caused through 
illness in which case wages shall not be forfeited for the 
holiday. Provided that a worker absent on one day only, 
either before or after a group of holidays, shall forfeit 
wages only for one holiday as well as for the period of 
absence. 

10.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wage 
shall be allowed annually to a worker by his employer 
after a period of 12 months' continuous service with such 
employer. 

(2) (a) During a period of annual leave a worker shall 
be paid a loading of 17.5 per cent calculated on his 
ordinary rate of wage. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If any prescribed holiday falls within a worker's 
period of annual leave and is observed on a day which in 
the case of that worker would have been an ordinary 
working day, there shall be added to that period one day, 
being an ordinary working day, for each such holiday 
observed as aforesaid. 

(4) (a) If after one month's continuous service in any 
qualifying 12 monthly period a worker lawfully leaves his 
employment, or his employment is terminated by the 
employer through no fault of the worker, the worker 
shall be paid 3.08 hours' pay at his ordinary rate of wage 
in respect of each completed week of continuous service. 

(b) In addition to any payment to which he may be 
entitled under paragraph (a) of this subclause, a worker 
whose employment terminates after he has completed a 
12 monthly qualifying period and who has not been 
allowed the leave prescribed under this award in respect 
of that qualifying period shall be given payment as pre- 
scribed in subclauses (1) and (2) (a) of this clause in lieu 
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of that leave or, in a case to which subclauses (7) or (11) 
of this clause applies, in lieu of so much of that leave as 
has not been allowed, unless — 

(i) He has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that 
qualifying period. 

(5) Any time in respect of which a worker is absent 
from work, except time for which he is entitled to claim 
sick pay or time spent on holidays or annual leave as 
prescribed by this award, shall not count for the purpose 
of determining his right to annual leave. 

(6) In the event of a worker being employed by an 
employer for portion only of a year he shall only be 
entitled subject to subclause (4) of this clause to such 
leave on full pay as is proportionate to his length of 
service during that period with such employer and, if 
such leave is not equal to the leave given to the other 
workers, he shall not be entitled to work or pay whilst the 
other workers are on leave on full pay. 

(7) In special circumstances and by mutual consent of 
the employer, the worker and the union concerned, 
annual leave may be taken in not more than two periods. 

(8) When a worker is entitled to annual leave under 
this clause, he shall receive at least two weeks' notice 
from his employer of the date when it will be convenient 
to the employer that such worker shall take his leave. 

(9) Every worker shall be given and shall take annual 
leave within six months after the date the leave falls due. 

(10) The provisions of this clause shall not apply to 
casual workers. 

(11) Notwithstanding anything else herein contained 
an employer who observes a Christmas close down for 
the purpose of granting annual leave may require a 
worker to take his annual leave in not more than two 
periods but neither of such periods shall be less than one 
week. 

11.—Wages. 
An employer on whom this award is binding shall not 

increase the rate of wage payable to an employee on 6 
October 1983, or otherwise vary the conditions of 
employment applicable to an employee on that date so as 
to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date. The minimum wages 
payable to workers covered by this award shall be as 
follows: 

(1) Adults 
$ 

Storeman  274.20 
Head Storeman  294.70 

(2) Whilst so engaged, casual hands shall be paid the 
rate of 20 per cent in addition to the rates prescribed 
herein. 

(3) Junior Male Workers [per cent of rate prescribed 
for Storeman in (1) hereof]: 

Per Week 
% 

Under 16 years of age 40 
16 to 17 years of age 50 
17 to 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

12.—Proportion of Juniors. 
Junior Workers may be employed in the proportion of 

one junior to every three or fraction of three adults 
employed. 

13.—Higher Duties. 
A worker relieving for a period of not less than two 

days continuously another worker who is engaged on a 
higher class of work carrying a higher rate of wage under 
this award shall be paid the higher minimum rate 
appropriate to the position whilst so employed. 

14.—Time and Wages Record. 
The employer shall keep and enter up, or cause to be 

kept and entered up, a record, containing the names of 
each of his workers to whom this Award applies, the class 
of work performed by and the wages paid to each 
worker, the age of each junior worker, and the time 
during which each worker has been employed. Such 
record shall be open to inspection by a representative of 
the union between the hours of 10.00 a.m. and 4.00 p.m. 
on any working day from Monday to Friday inclusive. 

15.—Meal Money. 
Workers who are required to work for more than one 

half hour after the prescribed finishing times in Clause 
7.—Hours, shall be paid $4.10 meal money. 

16.—Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity, 

is unable to earn the minimum wage may be paid such 
lesser wage as may from time to time be agreed upon in 
writing between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board of 
Reference, and pending the Board's decision, the worker 
shall be entitled to work for and be employed at the 
proposed lesser rate. 

17.—Junior Worker's Certificate. 
Junior workers shall furnish the employer with a 

certificate showing the following particulars — 
(a) Name in full. 
(b) Age and date of birth. 

The certificate shall be signed by the worker. 
No worker shall have any claim upon the employer for 

additional wages, in the event of his age being wrongly 
stated on the certificate; Provided that this subclause 
shall operate only for the first three months from the date 
of the worker's first engagement, thereby enabling the 
employer, if he so desires to obtain proof of the junior 
worker's age. 

18.—Sick Leave. 
(1) (a) A worker who is unable to attend or remain at 

his place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance 
with the following provisions. 

(b) Entitlement to payment shall accrue at a rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the worker's services 
terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further 
paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year 
and subject to this clause may be claimed by the worker if 
the absence by reason of personal ill health or injury 
exceeds the period for which entitlement has accrued 
during the year at the time of the absence. Provided that 
a worker shall not be entitled to claim payment for any 
period exceeding 10 weeks in any one year of service. 



1848 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 66 W.A.I.G. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, 
the nature of his illness or injury and the estimated 
duration of the absence. Provided that such advice, other 
than in extraordinary circumstances shall be given to the 
employer within 24 hours of the commencement of the 
absence. 

(4) The provisions of this clause do not apply to a 
worker who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails 
to supply such other proof of the illness or injury as the 
employer may reasonably require provided that the 
worker shall not be required to produce a certificate from 
a medical practitioner with respect to absence of two 
days or less unless after two such absences in any year of 
service the employer requests in writing that the next and 
subsequent absences in that year if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of 
seven consecutive days or more and he produces a 
certificate from a registered medical practitioner that he 
was so confined. Provided that the provisions of this 
paragraph do not relieve the worker of the obligation to 
advise the employer in accordance with subclause (3) of 
this clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the worker or, failing agreement, shall be added to 
the worker's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 10.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading pre- 
scribed in Clause 10.—Annual Leave shall be deemed to 
have been paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published 
in Volume 59 of the Western Australian Industrial 
Gazette at pages 1-6, the paid sick leave standing to the 
credit of the worker at the date of transmission from 
service with the transmitter shall stand to the credit of the 
worker at the commencement of service with the 
transmittee and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to workers who are entitled to 
payment under the Workers' Compensation Act nor to 
workers whose injury or illness is the result of the 
worker's own misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

19.—Board of Reference. 
(1) The Commission hereby appoints, for the purposes 

of this award, a Board of Reference consisting of a 
Chairman and two other members who shall be 
appointed pursuant to section 48 of the Industrial 
Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties 
in relation to any matter which under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

20.—Right of Entry. 
An accredited representative of the union shall be 

permitted to interview a worker or workers on the 
business premises of the employer during non-working 
times and meal period. 

Provided that the duly accredited representative shall 
notify the employer beforehand of their intention to 
exercise his rights under this clause, and 

Provided further that the right shall be exercised not 
more than once in any one week. 

21.—Long Service Leave. 
The Long Service Leave provisions published in 

Volume 59 of the Western Australian Industrial Gazette 
at pages 1 to 6 both inclusive are hereby incorporated in 
and shall be deemed to be part of this award. 

22.—Payment of Wages. 
Wages shall be paid weekly during ordinary working 

hours on any day Monday to Saturday inclusive. 

23.—Preference to Unionists. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No. 2) 1984. 

24.—Compassionate Leave. 
(1) A worker shall, on the death within Australia of a 

wife, husband, father, mother, child or step-child, of the 
worker, be entitled to leave up to and including the day 
of the funeral of such relation and such leave for a period 
not exceeding the number of hours worked by the worker 
in two ordinary working days shall be without deduction 
of pay. 

(2) The right to such paid leave shaU be dependent on 
compliance with the following conditions: 

(a) The worker shall give the employer notice of his 
intention to take such leave as soon as 
reasonably practicable after the death of such 
relation. 

(b) The worker shall furnish proof of such death to 
the satisfaction of the employer. 

(c) The worker shall not be entitled to leave under 
this clause during any period in respect of 
which he has been granted any other leave. 

(3) For the purpose of this clause the words "wife" 
and "husband" shall not include a wife or husband from 
whom the worker is separate, but shall include a person 
who lives with the worker as a de facto wife or husband. 

25.—Maternity Leave. 
(1) Elibibility for Maternity Leave: A worker who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that 
she has had not less than 12 months' continuous service 
with that employer immediately preceding the date upon 
which she proceeds upon such leave. 

For the purpose of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual 
or seasonal work. 
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(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date 
upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) A worker shall not be in breach of this clause as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph 
(c) hereof if such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the worker make it inadvisable for the worker 
to continue at her present work, the worker shall, if the 
employer deems it practicable, be transferred to a safe 
job at the rate and on the conditions attaching to that job 
until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
worker may, or the employer may require the worker to, 
take leave for such period as is certified necessary by a 
duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of subclauses 
(7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the worker 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shah be cancelled when the preg- 
nancy of a worker terminates other than by the 
birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
worker to resume work at the time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
worker to the employer that she desires to 
resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then — 

(1) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of a worker who 
was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
worker is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment. 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of a worker on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position v/hich she held 
immediately before proceeding on maternity 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
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before such transfer. Where such position no 
longer exists but there are other positions 
available for which the worker is qualified and 
the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers. 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement 
worker under this subclause, the employer shall 
inform that person of the temporary nature of 
the employment and of the rights of the worker 
who is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred 
in order to replace a worker exercising her 
rights under this clause, the employer shall 
inform that person of the temporary nature of 
the promotion or transfer and of the rights of 
the worker who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

26.—Junior Employees — Special Orders. 
Notwithstanding the provisions of this award 

contained elsewhere than in this clause an employer may 
pay a junior employee including an apprentice engaged 
pursuant to this clause after 4 July 1985 at a rate of wage 
less than that to which the employee would be entitled 
were it not for this clause if and only if the employee 
agrees and the Commission approves and so orders. 

List of Respondents. 
Berryman and Langley Pty Limited 
Lantzke and Sons Pty Ltd 
B. Mercer Pty Ltd 
Producers' Markets Co-operative Limited 
Scanlan and Simper Pty Ltd 

Dated at Perth this 11th day of June 1955. 

GOVERNMENT SCHOOL TEACHERS 
(Education Department) 

LOCALITY ALLOWANCES AWARD 1986. 

PURSUANT to section 93 (6) of the Industrial Relations 
Act 1979 the following award has been consolidated and 
is published hereunder for general information. 

Dated at Perth this 4th day of November 1986. 

K. SCAPIN, 
Registrar. 

GOVERNMENT SCHOOL TEACHERS' 
(Education Department) 

LOCALITY ALLOWANCES AWARD 1984. 

1.—Title. 
This award shall be known as the Government School 

Teachers' (Education Department) Locality Allowances 
Award 1984. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Definitions. 
5. Locality Allowances. 
6. Adjustment of Rates. 
7. New Locations. 
8. Term of Award. 

Schedule. 

3.—Scope. 
This award shall apply to all Government School 

Teachers employed under the provisions of the Industrial 
Relations Act who are employed in localities within the 
State of Western Australia covered by the provisions 
hereof. 

4.—Definitions. 
"Teachers" means teacher as defined in the Govern- 

ment School Teachers' Arbitration and Appeal Act 
1979. 

"Director Generall" means the Director General of 
Education appointed under the Education Act 1928 and 
amendments. 

"Family" means the spouse of a teacher and their 
children. 

"Spouse" includes a person who is not married to the 
teacher but who is living with the teacher on a permanent 
domestic basis as a de facto wife or husband. 

5.—Locality Allowances. 
(1) All teachers employed in localities covered by this 

award shall be paid the locality allowance at half the rates 
contained within the schedule hereto, excepting that: 

(a) A teacher whose spouse is not in receipt of any 
district allowance and/or has dependent 
children shall receive the full rate. 

(b) A teacher other than a teacher under (a) who is 
the main support of relatives usually resident in 
this State shall also be paid the full rates for the 
locality in which the teacher is employed 
provided that under (a) and (b) a teacher shall if 
required supply proof that he or she is the main 
support of relatives or that his or her spouse 
does not receive a district allowance and/or the 
teacher has dependent children. 

(2) Where both spouses are teachers, the total of the 
allowances payable to them shall not exceed the 
allowance at the full rate for the locality in which they are 
employed. 

(3) When a teacher is on long service leave or other 
approved leave with pay (other than leave for the May, 
August and Summer vacations) that teacher shall only be 
paid the locality allowance for the period (if any) of the 
said leave his or her family or other dependants remains 
or remain resident in the locality to which the allowance 
relates. 

(4) If a teacher leaves the locality in which he or she is 
employed on duty and remains away for a continuous 
period of two weeks thereafter and until that teacher 
returns he or she shall not be entitled to the Locality 
Allowance which ordinarily would have been payable 
unless the Director-General otherwise determines. 

(5) A teacher who is employed for a complete school 
year in a school in a locality in respect of which a locality 
allowance is payable shall be paid the appropriate 
allowance for the full year in which so employed. 

6.—Adjustment of Rates. 
The locality allowances payable under this award shall 

be adjusted on the 1st day of January 1985 and thereafter 
every 12 months in accordance with variations in the 
Consumer Price Index for Perth for the preceding 12 
months period ending on the 31st day of December each 
year. 
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7.—New Locations. 
Liberty is reserved to the Union to apply to amend this 

award for the purpose of establishing a locality 
allowance for a teacher taking up an appointment in a 
new location not mentioned in the schedule. 

8. —Commencement. 
The locality allowances determined by this award shall 

apply from the commencement of the first pay period 
commencing on or after the 9th day of August 1984 
provided that the locality allowance payable to any 
teacher in 1984 shall not be less than that to which the 
teacher would have been entitled had this award not been 
made. 

9.—Term of Award. 
The term of this award shall be for a period of three 

years from the date hereof. 

Dated this 25th day of October 1984. 

Schedule. 
District 1 

Badgingarra 
Ballidu 
Beacon 
Bencubbin 
Binnu 
Borden 
Buntine 
Cadoux 
Carnamah 
Cervantes 
Chowerup 
Coorow 
Dalwallinu 
Eneabba 
Gabbin 
Gairdner River 
Glenorchy 
Hyden 
Kalannie 
Karlgarin 
Latham 
Leeman 
Mingenew 
Mollerin 
Morawa 
Mt Many Peaks 
Mt Walker 
Mullewa 
Ongerup 
Perenjori 
Pingaring 
Pingrup 
Pithara 
Salt River 
South Stirling 
Tardun 
Three Springs 
Tincurrin 
Wellstead 
Wubin 
Yuna 
District 2 
Bodallin 
Bremer Bay 
Bullfinch 
Burracoppin 
Cascade 
Condingup 
Coolgardie 
Esperance 
Fitzgerald 
Grass Patch 
Jerdacuttup 
Kalgoorlie 

Per Annum 

District 2 

Kambalda 
Koolyanobbing 
Lake King 
Marvel Loch 
Mt Hampton 
Moorine Rock 
Mukin Budin 
Munglinup 
Newdegate 
Norseman 
Ravensthorpe 
Salmon Gums 
Scaddan 
Southern Cross 
Varley 
Westonia 
Wialki 
Widgiemooltha 

District 3 
Cosmo Newbery 
Cue 
Kalbarri 
Laverton 
Leinster 
Leonora 
Meekatharra 
Menzies 
Mt Magnet 
Mt Margaret 
Sandstone 
Teutonic Bore 
Useless Loop 
Wiluna 
Y algoo 

District 4 
Blackstone 
Carnarvon 
Cundeelee 
Gascoyne Junction 
Giles 
Jamieson 
Rawlinna 
Shark Bay 
Warburton 
Wingellina 

District 5 
Broome 
Camballin 
Cherrabun 
Christmas Creek 
Dampier 
Derby 
Exmouth 
Fitzroy 
Gogo 
Goldsworthy 
Halls Creek 
Hedland 
Jigalong 
Karratha 
La Grange 
Marble Bar 
Newman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Roebourne 
Shay Gap 
Telfer 
T om Price 
Wickham 
Wittenoom 
Yandeyarra 

Per Annum 
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District 6 
Cockatoo Island 
Cygnet Bay 
Kalumburu 
Koolan Island 
Kununurra 
One Arm Point 
Oombulgurri 
Wyndham 
Glen Hill 
Limestone Creek 

Per Annum 

GOVERNMENT SCHOOL TEACHERS 
SALARIES AWARD 1981. 

PURSUANT to section 93 (6) of the Industrial Relations 
Act 1979 the following award has been consolidated and 
is published hereunder for general information. 

Dated at Perth this 4th day of November 1986. 

K. SCAPIN, 
Registrar. 

GOVERNMENT SCHOOL TEACHERS' 
SALARIES AWARD. 

1.—Title. 
This award shall be known as the Government School 

Teachers' Salaries Award (1981). 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Salaries and Allowances. 

Part I — General. 
Part II — Definitions. 
Part III — Salary Tables. 
Part IV — Promotional Positions. 
Part V — Allowances and Additional 
Payments. 
Part VI — Holiday Loading. 

3.—Scope. 
This Award shall apply to all Government School 

Teachers as defined in the Industrial Relations Act. 

4.—Term. 
This Award shall operate for a term of three years as 

from the date hereof. 

5.—Salaries and Allowances. 
Teachers shall be paid salaries and allowances in 

accordance with the provisions of this award as from 
time to time amended. 

Part I — General. 
The pay rates set out herein shall operate from the first 

pay period commencing on or after the 1st day of July 
1986. 

Part II — Definitions. 
For the purpose of this award 

"two-years-trained teacher" means a teacher who 
has successfully completed a minimum of two years' 
full-time tertiary education and has gained an 
approved two-years-trained teaching qualification; 

"three-years-trained teacher" means a teacher 
who has a minimum of four years' full-time tertiary 
education in which the teacher either 

(a) has first obtained an approved teaching 
qualification and, in addition, has 
obtained an approved degree which is not 
of itself an initial teaching qualification 
for which the minimum requirements are 
three years' full-time study, or obtained 
other qualifications approved as of 
equivalent standard; or 

(b) has first obtained an approved degree, 
which is not of itself an initial teaching 
qualification, and for which the minimum 
requirements are three years' full-time 
study, or obtained other qualifications 
approved as of equivalent standard, and in 
addition has obtained a teaching qualifica- 
tion requiring at least one year of further 
full-time study; or 

(c) has obtained an approved education 
degree for which the minimum require- 
ments are four years' full-time study; 

"five-years-trained teacher" means a teacher who 
has had a minimum of five years' full-time tertiary 
education in which the teacher has obtained: 

(a) an approved teaching qualification and 
either 

(b) an approved degree, which is not of itself 
an initial teacher qualification, for which 
the minimum requirements are three years' 
full-time study and at the conclusion 
thereof passed at least one-year's post 
graduate study, or 

(c) an approved degree, which is not of itself 
an initial teaching qualification, for which 
the minimum requirements are four years' 
full-time study. 

"tertiary education" means undertaking a course 
at an approved education institution for which the 
prerequisite is a successful Year 12 of schooling or 
its approved equivalent; 

"graduate" means a person who has obtained an 
approved degree of a recognised university, or 
possesses qualifications deemed by the Director- 
General to be equivalent to such a degree; 

"Unqualified teacher" means a teacher who does 
not hold an approved teacher's qualification. 

For the purposes of this Award only, a two-years- 
trained teacher has the qualifications to become a three- 
years-trained teacher when the teacher, subsequent to his 
initial training period, passes three full units, other than 
education towards a bachelor degree of the University of 
Western Australia or three full units, other than 
education towards a bachelor degree of Murdoch 
University or has completed a diploma of the Technical 
Education Division, or other approved qualifications 
from time to time prescribed, except that persons 
appointed to the Technical Education Division in 
accordance with Regulation 60 (2), may obtain the 
foregoing qualifications at any time. 

Also, for the purpose of this schedule, a two-years- 
trained teacher who has completed 10 years' service as a 
teacher with the Teachers' Certificate shall be deemed to 
be a three-years-trained teacher, provided that two- 
years-trained teachers appointed to grades higher than 
Grade 4 shall be required to serve one year less than 10 
for each grade on which they were appointed above 
Grade 4, except that lecturers (trade) will be required to 
serve one year less than 10 for each recognised year of 
post-apprenticeship experience, regardless of their grade 
appointment. 

For the purpose of this schedule, the Teachers' Higher 
Certificate gives four-years-trained status to a teacher, 

"approved" means approved by the Director- 
General of Education. 
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■ Part III — Salary Tables. 
(1) The following salary scales shall be paid to teachers 

according to their qualifications, experience and 
position. 

(2) Masters, mistresses, lecturers, counselling 
assistants and other teachers who do not occupy 
positions for which additional remuneration is provided 
in this award shall receive a salary according to column 
AA (four-years-trained teacher) or column AR (other) of 
the Salary Scales. 

(3) Salary Scales: (Note: The salary codes for Tables I 
and II are designated by the grade number followed by 
the column letters, e.g. "OlAA"). 

Table I. 

01   17 100 18 112 
02   18 302 19 307 
03   19 482 20 498 
04   20 676 21 686 
05   22 078 23 082 
06   23 474 24 476 
07   24 873 25 877 
08   26 278 27 286 
09   27 490 28 498 
10   28 698 29 710 
11   29 922 30 937 

18 112 19 104 
19 307 20 314 
20 498 21 504 
21 686 22 678 
23 082 24 068 
24 476 25 468 
25 877 26 876 
27 286 28 280 

19 104 19 906 
20 314 21 118 
21 504 22 300 
22 678 23 468 
24 068 24 862 
25 468 26 261 
26 876 27 669 
28 280 29 080 
29 496 30 291 
30 714 
31 937 

31 514 
32 741 

Table II. 

01   14 116 14 975 
02   15 147 15 972 
03   16 133 16 966 
04   17 132 17 949 
05   19 229 20 066 
06   20 387 21 220 
07   21 545 22 371 
08   22 691 23 511 
09   23 838 24 665 
10   24 989 25 819 
11   25 702 26 534 
12   26 363 27 194 

15 984 
16 973 
17 963 
18 937 
21 068 
22 213 
23 354 
24 504 
25 655 
26 816 
27 528 
28 190 

16 790 
17 772 
18 760 
19 745 
21 865 
23 011 
24 155 
25 305 
26 460 
27 616 
28 329 
28 996 

(4) The salaries in Table I of the Salary Scales shall 
apply to all four-years-trained and five-years-trained 
teachers. The salaries in Table II shaU apply to all two- 
years-trained and three-years-trained teachers unless 
otherwise provided. 

(5) Except as provided for specifically in this award, 
progression along the Salary Scales shall be by annual 
increments and shall be dependent upon satisfactory 
service. 

(6) (a) Teachers who obtain an approved qualification 
at the completion of training at a teacher training 
institution shaU be placed on the Salary Scales as follows: 

Five-years-trained teacher — Table I, Column 
AA, Grade 5. 

Four-years-trained teacher — Table I, Column 
AA, Grade 4. 

Three-years-trained teacher — Table II, Column 
AR, Grade 5. 

except that graduate teachers whose approved course 
exceeded five years and non-graduate teachers whose 
approved course exceeded three years may be placed on 
grades higher than those specified above at the discretion 
of the Director-General. 

(b) Teachers who do not obtain their full qualification 
at the completion of the training at a teacher training 
institution shall be placed on grades lower than those 
specified above at the discretion of the Director-General. 

(7) (a) On first appointment to the Department other 
than directly from an approved teacher training 
institution, teachers will be placed on the Salary Scales as 
determined by the Director-General, taking into 
consideration their qualifications and experience. 

(b) (i) Lecturers (trades) with five years post- 
apprenticeship experience will be placed on 
Table II, Column AR, Grade 7. 

(ii) Lecturers (trades) with special additional 
experience or with higher technical 
qualifications may be placed on grades higher 
than Grade 7 at the discretion of the Director- 
General. 

(iii) Lecturers (trades) with less than five years post- 
apprenticeship experience will be placed on 
grades lower than Grade 7. Such placement will 
be determined by the number of years by which 
the experience is less than five years. 

(8) (a) An unqualified teacher, other than a lecturer 
(trades), shall not proceed beyond Grade 5 of Table I or 
Grade 7 of Table II except that an unqualified person 
appointed to the Technical Education Division in accor- 
dance with paragraph 7 of this Part may advance two 
increments from his grade of appointment to the 
Department. 

(b) A two-years-trained teacher may not proceed 
beyond Grade II on Table 11. 

(c) A three-years-trained teacher may not proceed to 
Grade 12 on Table 11. 

(d) Notwithstanding paragraphs (a), (b) and (c) of this 
subclause, a teacher holding the position of lecturer 
(trades) or senior lecturer (trades) on 31 December 1972, 
and appointed as such prior to 31 December 1967, may 
proceed beyond Grade 12, Table II, and transfer to Table 
I and proceed by annual progression as shown hereunder 
provided he has obtained the Teachers' Certificate 
(Technical) and has obtained a diploma of the Technical 
Education Division or other equivalent qualification: 

Grade 12 — Table II 
Grade 9 — Table I 
Grade 10 — Table I 
Grade 11 — Table I 

(9) A teacher who has not had a satisfactory report 
may not advance further than three annual increments 
from his grade of appointment. 

(10) (a) A teacher who obtains a promotion or 
appointment to a position carrying a salary entitling him 
to move from one column of the Salary Scales to another 
column shall transfer to the new column on the same 
grade as he would have occupied had he not received the 
promotion or appointment. 

(b) A teacher who obtains promotion to a position 
carrying a higher salary range shall be placed on a salary 
that will give him an increase in salary as a result of his 
promotion. 

(11) Teachers who have added to their qualifications 
after leaving a teacher training institution or after 
appointment to the teaching service where the appoint- 
ment is not from such an institution may be given 
accelerated progression. Progression under this para- 
graph is governed by the restrictions imposed in 
subclause (8) of this Part and can only be made once in 
respect of any particular qualification. 

Special progression under this subclause is made in 
addition to any annual increments to which a teacher is 
entitled. 

Progression through qualifications is awarded as 
follows: 

(a) A two-years-trained teacher who obtains the 
qualifications of a three-years-trained teacher 
shall advance one increment, and may proceed 
to Grade 12, Table II, except that technical 
teachers who obtain the Technical Teachers' 
Diploma concurrently with the Teachers' 
Certificate (Technical) or who obtain approved 
teaching qualifications from the Western 
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Australian Institute of Technology under the 
Technical Education Division's internship 
programme shall not be entitled to an 
additional increment but may proceed to Grade 
12, Table II. 
Notwithstanding paragraph (a), a lecturer 
(trades) covered by subclause (8) (d) shall 
advance one increment regardless of which 
table he is on, and he shall continue to progress 
to Grade II, Table I. 
A three-years-trained teacher who obtains the 
qualifications of a four-years-trained teacher 
may transfer to Table I as follows:— 

(i) Teachers appointed prior to 11 October 
1974:— 

Position on New Position 
Table II on Table I 
Grade Grade 

5 4 
6 5 
7 6 
8 7 

(ii) Teachers appointed on or after 11 
October 1974:— 

Position on New Position 
Table II on Table I 
Grade Grade 

(d) Unqualified teachers appointed to the 
Department from a teacher training institution 
who obtain approved teaching qualifications 
within a period of three years after leaving the 
teaching training institution shall be placed on 
the same salary grade as their contemporaries 
who were appointed with completed 
qualifications. 

(e) Unqualified teachers other than those referred 
to in subparagraph (d) on gaining approved 
teaching qualifications — one increment. 

(f) A four-years-trained teacher, on obtaining a 
university master's degree, doctoral degree, a 
second bachelor's degree, or its equivalent — 
one increment (except that only one increment 
can be obtained under this clause). 

(g) Lecturers (trades) who have progressed to 
Table I under subclause (8) (d) shall advance to 
Grade II, Table I on obtaining the Teachers' 
Higher Certificate. 

(12) (a) The fortnightly salary of all teachers, both 
permanent and temporary, shall be calculated as follows: 

Annual Salary x 12 or Annual Salary 
313 26.0833 
(rounds off to the nearest cent) 

(b) The daily rate of salary for any teacher is 
calculated as follows: 

Annual Salary x 12 
313 10 
(rounds off to the nearest cent) 

(13) Part-time teachers shall 
(a) receive the full entitlement as if they were full- 

time calculated on a pro rata basis for normal 
days worked; 

(b) work for such period of time as is in inverse 
proportion to his part-time hours of duty 
before being eligible for an increment in basic 
salary or additional payment. 

(14) Subject to the provisions of Regulation III of the 
Education Act 1928 Regulations periods of not less than 
four months of acting or relieving duty regardless of any 
break in continuity will be credited as service in the 
higher duty position for annual increments where such 
apply. 

(15) Temporary teachers who teach for at least five 
consecutive working days but less than a continuous 
period of four weeks shall be paid a loading of 20 per cent 
of their salary. 

Part IV — Promotional Positions. 
Teachers who receive appointments to promotional 

positions shall receive a specific salary or shall transfer to 
one of the Salary Scales in Part III, as follows:— 

Primary Schools. 
Four- 
Year- 

Salary Trained Salary 
Code Teacher Code 

$ 
Principals of primary schools — 

Class IA   
Class 1   
Class II  
Class III  
Correspondence School  

Teacher-in-Charge, Class IV salary 
according to Column AC (four-years- 
trained teacher) of Column AT (other) 
of the Salary Scales. 
Principals of Special Aboriginal 
Schools —■ 

Class IA   
Class I    
Class II   
Class III  

Teacher-in-Charge, Class IV salary 
according to Column AC (four-years- 
trained teacher) or Column AT (other 
of the Salary Scales and, in addition a 
salary loading of $1 440   
Principals of special schools for 
mentally and/or physically 
handicapped children — 

Class IA  
Class I 
Class II 
Class III 

Teacher-in-Charge, Class IV salary 
according to Column AC (four-years- 
trained teacher) or Column AT (other) 
of the Salary Scales and, in addition, a 
salary loading of SI 932   
Deputy Principals of Primary 
Schools — 

Class IA   
Class I  
Correspondence School  

Deputy Principals of special 
Aboriginal Schools — 

Class IA   
Class I   

Deputy Principals of Special Schools 
for handicapped children — 

Class IA   
Class I  

Senior Assistants — salary according 
to Column AC (four-years-trained 
teacher) or Column AT (other) of the 
Salary Scales. 

Secondary Schools. 
Principals — 
(a) Schools classified as having 

over 600 students  0IEA 
(b) Schools classified as having 600 

or less students  01EB 
(c) District High Schools, Class I .. 01EC 
(d) District High Schools, Class II.. 01ED 
Deputy Principals — 
(a) Schools classified as having 

. 01BA 40 797 01BR 36 798 . 01BB 38 988 01BS 35 001 . 01BC 36 440 01BT 32 448 

. 01BD 33 835 01BU 30 180 
. 01BE 42 351 01BV 37 760 

42 240 01DR 
40 433 01DS 
37 882 01DT 
35 277 01DU 

42 724 01DV 
40 917 01DW 
38 374 01DX 
35 765 01DY 

33 253 01CR 
32 060 01CS 
33 253 01CT 

34 252 01CU 
33 062 01CV 

34 252 01CW 
33 062 01CX 

44 814 OlET 
43 199 01EU 
40 797 01ER 
37 793 01ES 

Schools classified as having 600 
Deputy Principlas (male, 
Secondary) of Agricultural 

01FA 38 317 01FU 34 170 
0IFB 34 555 01FV 30 785 

01FC 34 555 01FR 30 785 01FD 33 717 01FS 30 073 
Senior Masters/Mistresses — 
(a) Senior masters. High School 

Certificate appointed prior to 1 
July 1961   01FE 
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Four- 
Year- 

Salary Trained Salary 
Code Teacher Code Other 

S S 
(b) Senior masters and senior 

mistresses who have served 
eight years as a senior master or 
senior mistress and who are 
eligible for appoinment as a 
deputy principla   01FF 34 555 01FW 30 785 
provided that service as a 
deputy principal of a Class I 
District High School shall be 
counted as service as a senior 
master or senior mistress for 
the purpose of this paragraph (c) Senior masters, manual arts 
and senior mistressses, home 
economics, holding a Teachers' 
Higher Certificate appointed 
prior to 1 July 1964, who have 
served eight years as such and 
who have completed at least 
two years on Grade 11 Table 1 .. 01FG 34 555 

(d) Senior masters and senior 
mistresses other than those in 

Special Education Services. 

paragraphs (a), (b) and (c) . 01FH 33 596 01FT 29 966 

Technical Institutions. 
Four- 
Year- 

Salary Trained Salary 
Code Teacher 

S 
Code Other 

$ 
10. Principals of technical colleges — 

(a) Class I   01HA 46 555 01HR 41 510 (b) Class II  01HB 44 814 01HS 39 961 (c) Class III  01HC 43 199 01HT 38 516 
11. Deputy Principals — 

(a) Class I  01HD 40 443 01HU 36 067 (b) Class II  01HE 38 317 01HV 34 170 (c) Class III  01HF 34 555 01HW 30 785 
12. Officers-in-Charge (full-time) of evening technical schools — 

Class I   01ID 38 317 OUR 34 170 Class II   01IE 36 573 01IS 32 612 Class III  01IF 34 451 OUT 30 555 
13. Heads of Departments — 

Grade A  03 JA 39 070 OUT 34 843 Grade B  01JB 37 377 01JU 33 453 
14. Senior Lecturers — 

Senior Lecturer A 01JC 38 199 01JV 34 064 Senior Lecturer A appointed to 
the Technical Extension Service 
for teacher education purposes 01JD 39 026 01JW 34 798 Senior Lecturer B, Senior 
Lecturer (trade) provided that 
a senior lecturer (trade) who 
held the position of trade 
instructor or a senior trade 
instructor on 31 December 1972 
and was appointed as such 
prior to 31 December 1967 
may proceed to the salary of 
senior lecturer (trade) four- 
years-trained teacher, 
provided he has obtained the 
Teachers' Certificate 
(Technical) or the Teachers' 
Certificate and has obtained 
a Diploma of the Technical 
Education Division or other 
equivalent qualification 01JE 33 596 OUR 29 966 

Lecturer A and B — 
(a) Lecturers A 

Year 7  .... 07JF 37 377 07JS 33 453 Year 6  .... 06JF 36 663 06JS 32 739 Year 5  .... 05JF 35 941 05JS 32 020 Year 4  .... 04JF 35 220 04JS 31 314 Year 3  .... 03JF 34 501 03JS 30 598 Year 2  .... 02JF 33 884 02JS 29 983 Year 1  .... 01JF 33 270 OUS 29 360 

Four- 
Year- 

Salary Trained Salary 
Code Teacher 

$ 
Code Other 

S 
17. Teachers Centre for Continuing 

Education — 
(a) Principal   ... 01MA 44 814 01MS 39 961 
(b) Senior Lecturers  ... 01MB 40 838 01MT 36 414 
(c) Lecturers A 

Year 7  ... 07MC 37 377 07MR 33 453 
Year 6  ... 06MC 36 663 06MR 32 739 
YearS  ... 05MC 35 941 05MR 32 020 
Year4  ... 04MC 35 220 04MR 31 314 
Year 3  ... 03MC 34 501 03MR 30 598 Year 2  ... 02MC 33 884 02MR 29 983 Year 1  ... 01MC 33 270 0IMR 29 360 

(d) Lecturers B — Salary according 
to Column AD (four-years- 
trained teacher) or Column AU 
(other) of the Salary Scales. 

Guidance Branch — 

(b) Lecturers B — Salary according 
to Column AD (four-years- 
trained teacher) or Column AU 
(other) of the Salary Scales. 

16. Counselling Service — 
(a) Principal   
(b) Assistant Principal (confined to 

occupant at date of 
commencement of award)  (c) Senior Counsellors  

(d) Counsellors A 
Year 7  
Year 6  
Year 5  
Year 4  
Year 3  
Year 2  
Year 8  
provided that progression 
beyond Year 3 of the above 
range shall be dependent upon 
the Counsellor being a four- 
years-trained teacher and 
eligible for a membership of 
The Australian Psychological 
Society. 

(e) Counsellors B — Salary 
according to Column AC (four- 
years-trained teacher) or 
Column AT (other) of the 
Salary Scales. 

01LB 39 945 OILS 35 859 01LC 38 199 01LT 34 064 
07LD 37 377 07LU 33 453 06LD 36 663 06LU 32 739 05LD 35 941 05 LU 32 020 04LD 35 220 04LU 3! 314 03LD 34 501 03 LU 30 598 02LD 33 884 02LU 29 983 01LD 33 270 01LU 29 360 

Senior guidance officer  . 01NA 39 613 OINR 35 325 
District guidance officers  . 01NB 37 377 01NS 33 453 
Guidance Officers, Grade I — 
Year 5  . 05NC 34 501 05NT 30 598 
Year 4  . 04NC 33 884 04NT 29 983 
Year 3  . 03NC 33 270 03NT 29 360 
Year 2  . 02NC 32 653 02NT 28 745 
Year 1  . 01NC 32 041 01NT 28 129 

(d) Guidance Officers, Grade II 
Salary according to Column 
AC (four-years-trained teacher) 
or Column AT (other) of the 
Salary Scales. 

19. Advisory Teachers — 
(a) Principal advisory teacher  
(b) Senior advisory teacher  
(c) Advisory teacher, Grade I — 

Year 4  
Year 3  
Year 2  
Year 1  

(d) Advisory Teacher, Grade II 
Salary according to Column 
AC (four-years-trained teacher) 
or Column AT (other) of the 
Salary Scales. 

20. Education Officers — 

01PA 38 644 01PS 34 571 
01PB 35 462 01PT 31 624 
04PC 33 884 04PR 29 983 
03PC 33 270 03PR 29 360 
02PC 32 653 02PR 28 745 
01PC 32 041 01PR 28 129 

(a) Senior education officer   01RA 40 174 01RU 35 823 
(b) Education officer, Grade I — 

Year 3  03RB 36 745 03RR 33 426 
Year 2  02RB 35 716 02RR 32 394 
Year 1  01RB 34 692 01RR 31 369 

(c) Education officer, Grade II — 
Year 5  05RC 33 316 05RS 30 302 
Year 4  04RC 32 295 04RS 29 278 
Year 3  03RC 31 265 03RS 28 251 
Year 2  02RC 30 376 02RS 27 238 
Year 1   01RC 29 779 01RS 26 606 

(d) Education officer, Grade III — 
Year 5  05RD 25 841 05RT 25 408 
Year 4  04RD 24 414 04RT 23 980 
Year 3  03RD 22 989 03RT 22 550 
Year 2  02RD 21 648 02RT 21 203 
Year 1   OIRD 20 405 01RT 19 964 

Recruitment officers — 
(a) Senior recruitment officer  01SA 40 174 01SS 35 823 
(b) Recruitment officers — 

Year 3  03SB 36 745 03SR 33 426 
Year 2  02SB 35 716 02SR 32 394 
Year 1  01SB 34 692 01SR 31 369 

Part V — Allowances and Additional Payments. 
The allowances and additional payments provided 

under this Part apply to the following teachers while they 
are engaged in carrying out the duties as stated: 

Salary Abbreviations 
Code 

1. Principals of agricultural schools with 
residential wings   

2. Teachers engaged in housemaster or 
housemistress duties in the residential 
wings of agricultural schools   

3. Principals of technical colleges with 
residential wings   

4. A senior lecturer (trades) in charge of 
a trade section, which is not part of a 
department and which consists of 
seven or more teachers  

5. Principals who by the direction of the 
Director-General are charged with the 
responsibility for school bus services 
are paid an allowance in accordance 
with the following scale: 
No. of buses — 

1   
 2  
3   
 4  
5   
 6  
 7  
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Abbreviations 

Teachers carrying out the duties of: 
(i) Youth education officers   
(ii) District youth organisers  
(iii) District youth organisers — 

Driver Education  
Sewing mistress — S23.16 per week. 
Teachers approved to undertake 
special administrative duties 
determined by the Director-General: 
(a) Masters and mistresses 

undertaking such duties under 
Regulation 188 shall have their 
annual salary increased by — 
(four-years-trained teacher)  
(other)   

(b) Teachers other than those 
referred to in subparagraph (a) 
of this paragraph shall have 
their annual salary increased by 
(four-years-trained teacher)  
(other)   

Masters and mistresses in special 
Aboriginal schools and centres in 
special schools for mentally and/or 
physically handicapped children and in 
other special classes approved by the 
Director-General — salary according 
to Column AB (four-years-trained 
teacher) or Column AS (other) of the 
Salary Scales. 
Masters and mistresses approved by 
the Director-General to act as masters 
or mistresses in charge of Schools of 
the air — Salary accordingly to 
Column AC (four-years-trained 
teacher) or Column AT (other) of the 
Salary Scales. 

Part VI — Holiday Loading. 
(1) Teachers shall be paid a loading of 17 Vz percent of 

current salary when proceeding on annual leave. The 
loading shall be calculated with respect to a maximum of 
four weeks' annual leave provided that the amount of 
such loading shall not exceed the amount set out in the 
Australian Bureau of Statistics publication for average 
weekly earnings per male employed unit in Western 
Australia for the September quarter immediately 
preceding the date leave is taken. 

For the purposes of this clause there shaU be no 
distinction between permanent and temporary teachers. 

(2) Any teacher employed for not less than one 
continuous month shall be entitled to a holiday loading 
on a pro rata basis for each continuous month's service 
provided that any period of service that ceases before the 
31st day of March in any year shall not be taken into 
account. 

(3) Any teacher who starts work on the first school day 
and terminates some time during the year after the 31st 
day of March shall be credited with additional service 
from the 1st day of January to the first school day. Any 
teacher who starts work after the first school day and 
works for not less than one continuous month down to 
the last school day of the same year shall be credited with 
service to the 31st day of December. 

(4) Any teacher who works for a period within the 
school year which extends over either or both the May 
and August vacation periods will be credited with service 
for such vacation period or periods. 

GOVERNMENT SCHOOL TEACHERS 
TRAVELLING. TRANSFER, RELIEVING AND 

REMOVAL ALLOWANCE AWARD 1984. 

PURSUANT to section 93 (6) of the Industrial Relations 
Act 1979 the following award has been consolidated and 
is published hereunder for general information. 

Dated at Perth this 4th day of November 1986. 

K. SCAP1N, 
Registrar. 

GOVERNMENT SCHOOL TEACHERS 
TRAVELLING, TRANSFER, RELIVING AND 

REMOVAL ALLOWANCES AWARD 1984. 

1.—Title. 
This Award shall be known as the Government School 

Teachers Travelling, Transfer, Relieving and Removal 
Allowances Award of 1984. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Definitions. 
5. Term. 
6. Allowances Payable on Appointment, 

Promotion or Transfer. 
7. Allowances for Teachers Relieving Away from 

their Usual Locality. 
8. Allowances for Removal of Household 

Furniture, Appliances and Effects. 
9. Travel Concessions for Teachers Travelling 

During Vacation. 
10. Allowances Payable to Teachers Required to 

Travel on School or Departmental Business. 
11. Allowance Payable to Teachers Involved with 

Excessive Daily Travelling to School. 
12. Allowances Payable to Teachers in Isolated 

Schools. 
13. Property Allowances. 
14. Camping Allowances. 
15. Disputes. 

Schedule 
Appendix A. 

3.—Scope. 
This Award shall apply to all Government School 

Teachers employed under the provisions of the Industrial 
Relations Act. 

4.—Definitions. 
"Dependant" means children under 18 years and 

wholly dependent on the teacher. 
"Dependent Relative" in relation to a teacher means a 

relative or person who is solely dependent on the teacher 
for support. 

"Director-General" means the Director-General of 
Education for the time being appointed under the 
Education Act 1928-81. 

"Metropolitan Schools Boundary" means the line 
joining and including the following schools and 
locations: 

Becher Point, Byford, Carinyah, Sawyers Valley, 
Mt Helena, Warbrook and a line due west to the 
coast. 

A map showing the above is attached as Appendix A. 
"Metropolitan Schools Distrct" means the area 

bounded by the Metropolitan Schools Boundary and the 
coast together with Rottnest Island. 

"Locality" in relation to a teacher means: 
(a) The Metropolitan Schools District; 
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(b) outside the Metropolitan Schools District, that 
area within a radius of 50 kilometres from a 
teacher's headquarters. 

"Spouse" includes a person who is not married to the 
teacher but who is living with the teacher on a permanent 
domestic basis as a de facto wife or husband. 

"Dependent Spouse" means a teacher's spouse who is 
not in full-time employment and of whom the teacher is 
the main source of support. 

"Residence" includes any accommodation of a kind 
commonly known as a flat or home unit that is, or is 
intended to be, a separate tenement. 

5.—Term. 
This Award shall operate for a period of three years as 

from the date hereof with liberty to either party to apply 
from time to time in the event of and whenever a change 
occurs in the conditions of service of public servants 
relevant to this Award. 

6.—Accommodation and Other Allowances Payable 
on Appointment, Promotion or Transfer. 

(1) A teacher who is required to travel to take up a 
position in another locality shall be reimbursed 
reasonable accommodation and meal expenses for the 
teacher, spouse and dependants during the course of 
travelling from one locality to another in accordance 
with the provisions of Clause 5 of the Allowances Award 
No. 14 of 1982, such clause to apply mutatis mutandis-, 
provided that:— 

(a) Where the locality of the new position is 
situated at a radius of 50 km or less from the 
locality where the teacher was previously 
stationed, or usually resident in the case of an 
initial appointment, reimbursement of the 
abovementioned expenses, if any, shall be at 
the discretion of the Director-General. 

(b) Where a spouse referred to in this clause is also 
a teacher who was appointed, transferred or 
promoted to the same locality as the teacher, 
such spouse may not claim for reimbursement 
of expenses occurred on behalf of the spouse 
and dependants and claimed by the teacher. 

(2) A teacher who takes up a position in another 
locality where Government or private residential 
accommodation is unavailable and hotel or motel 
accommodation is utilised, shall be paid an allowance at 
the rates prescribed by Clause 6 of the Public Service 
Miscellaneous Allowances Award No. 14 of 1982, 
mutatis mutandis-, up to a maximum period of 14 days 
after arrival at the new locality. 

(3) When Government residential accommodation is 
unavailable in a locality and a teacher is unable to obtain 
suitable alternative accommodation within the period of 
14 days mentioned in subclause (2), the Director-General 
shall determine an appropriate rate of reinbursement for 
accommodation, meal expenses and incidental expenses, 
having regard for the cost of hotel or motel accommo- 
dation and normal reasonable living expenses for the 
teacher and the teacher's spouse and dependants. 

(4) A teacher who takes up a position in a locality 
where Government residential accommodation is 
available shall not be entitled to reimbursement under 
subclauses (2) and (3) except where entry or re-entry into 
such Government residential accommodation is delayed 
through circumstances beyond the teacher's control, 
such teacher shall, subject to the production of receipts, 
be reimbursed actual reasonable accommodation and 
meal expenses for the teacher, spouse and dependants 
less a deduction for normal living expenses prescribed in 
Column A items 14 and 15 of Schedule A of the Public 
Service Miscellaneous Allowances Award No. 14 of 
1982. 

(5) Where a teacher's Government residential 
accommodation is not available at the date of appoint- 
ment, transfer or promotion, the Department shaU 

reimburse the teacher for any cost of storage and 
insurance of the teacher's furniture made reasonably 
necessary because of such delay. 

(6) Payment of the allowances under this clause shall 
not apply to teachers transferred in accordance with the 
provisions of section 7 (c) of the Education Act or to 
teachers who seek transfers after periods of service of less 
than two years in a particular locality unless payment of 
an allowance is approved by the Director-General. 

(7) Where it can be shown by the teacher that the 
allowances payable under Clauses (1) and (2) are 
insufficient to meet the actual costs incurred by the 
teacher, a higher rate of reimbursement appropriate to 
the circumstances as determined by the Director-General 
shall apply. 

(8) Claims under this clause must be submitted to the 
Department within 12 months of the date the costs or 
expenses are incurred by the teacher. 

(9) Any dispute arising out of the rate of reimburse- 
ment fixed pursuant to subclause (7) shall be referred to 
the Tribunal under the provisions of Clause 15.— 
Disputes. 

7.—Allowances for Teachers Relieving Away 
From their Usual Locality. 

A teacher who is required to take up duty away from 
the teacher's usual locality to relieve another teacher or 
to perform special duty, and necessarily resides 
temporarily away from the usual place of residence shall 
be reimbursed reasonable accommodation, meal and 
incidental expenses in accordance with the provisions of 
Clause 9 of the Public Service Miscellaneous Allowances 
Award No. 14 of 1982, mutatis mutandis. 

8.—Allowances for Removal of Household 
Furniture, Appliances and Effects on Appointment, 

Promotion, Transfer and Resignation. 
(1) A teacher who is relocated in the ordinary course of 

appointment, promotion or transfer or on account of 
illness due to causes over which the teacher has no 
control shall be reimbursed: 

(a) the actual reasonable cost of conveyance of the 
teacher, the teacher's spouse and dependants; 

(b) the actual reasonable cost of the packing and 
the conveyance of the teacher's furniture, 
effects and appliances including insurance of 
such property whilst in transit; 

(c) an allowance for accelerated depreciation and 
extra wear and tear on furniture, appliances 
and effects in accordance with the provisions of 
Clause 8 (a) (iii) of the Public Service 
Miscellaneous Allowances Award No. 14 of 
1982, mutatis mutandis. Payment of this 
allowance to teachers shall be made on every 
appointment, promotion or transfer. 

Where in the circumstances it is reasonable to do so, 
the furniture, effects and appliances of the teacher may 
be transported on two separate dates not more than six 
months apart. 

(2) A teacher located outside the Metropolitan 
Schools District who resigns after serving not less than 
two years in the locality shall be entitled to reimburse- 
ment of costs incurred in moving to the Metropolitan 
Schools District as provided in paragraphs (a) and (b) of 
subclause (1) and to the allowance for accelerated 
depreciation prescribed in paragraph (c) thereof. Where 
a teacher has served for one year in the locality and the 
teacher's resignation takes effect at the end of the school 
year, such teacher shall be entitled to reimbursement of 
costs in moving to the Metropolitan Schools District as 
prescribed in paragraphs (a) and (b) of subclause (1). 
Otherwise a teacher who resigns shall not be entitled to 
any benefits under this clause unless the Director- 
General in his discretion otherwise determines. 



1858 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 66 W.A.I.G. 

(3) A teacher shall be reimbursed the full freight 
charges necessarily incurred in respect of the removal of 
the teacher's vehicle. If authorised by the Director- 
General to travel to the new locality in the teacher's own 
motor vehicle, the teacher shall, for all purposes, be 
deemed to be in the course of his employment and shall 
be reimbursed for the distance necessarily travelled 
outside the Metropolitan Schools District at the 
following rates: 

Within Locality Allowance District 1 at the rate of 
0.5 of the appropriate rate of hire prescribed by 
Clause 5 of the Public Service Motor Vehicle 
Allowance Award No. 13 of 1976; 

Within Locality Allowance District 2 at the rate of 
0.625 of the appropriate rate of hire so prescribed; 

Within Locality Allowance Districts 3-6 inclusive 
at the appropriate rate of hire so prescribed; 

subject to the following conditions: 
(a) the journey is by the shortest practical route. 
(b) the reimbursement does not exceed the cost of 

the air fare for the teacher, spouse and 
dependants. 

(c) the reimbursement does not exceed the cost of 
the teacher's air fare when the teacher's family 
travels by other means. 

(4) The maximum reimbursement for the cost of the 
packaging and the conveyance of furniture, appliances 
and effects including insurance whilst in transit shall be 
as determined by the Director-General. Only necessary 
household furniture, appliances and effects shall be 
taken into consideration. 

(5) Receipts must be produced for all sums paid. 
(6) The Director-General may, in lieu of cost of 

conveyance, authorise payment of an amount to 
compensate for loss in any case where a teacher with 
prior approval disposes of the teacher's furniture, 
appliances and effects instead of removing them to the 
teacher's new headquarters, provided that such payment 
shall not exceed the sum which would have been paid if 
such furniture, appliances and effects had been removed 
by the cheapest form of transport available. 

(7) Where a teacher is transferred or promoted and the 
accommodation provided is furnished and, as a 
consequence, it is reasonably necessary for the teacher to 
store all or part of the furniture owned by the teacher, the 
actual cost of such storage and insurance as approved 
and authorised by the Director-General shall be 
reimbursed. 

(8) Where a teacher of single status is transferred or 
appointed to a locality and such status is subsequently 
changed, the teacher shall be reimbursed for reasonable 
freight charges for any reasonable additional furniture 
movement required by the teacher. 

(9) All teachers appointed, promoted or transferred to 
localities north of 30 degrees latitude shall have included 
in the air ticket both to and from the locality: 

(a) an allowance of 25 kilograms excess baggage. 
An excess baggage allowance of 16 kilogrames 
is to be provided for children under three years 
of age who are not fare-paying passengers. 

(b) in addition, teachers appointed, promoted or 
transferred to isolated schools shall be granted 
an additional five kilograms excess baggage 
allowance. 

(10) Where a spouse referred to in this clause is also a 
teacher who is appointed, promoted or transferred to the 
same locality as the teacher, a spouse may not claim 
allowances for reimbursement of expenses incurred on 
behalf of the spouse and dependants and claimed for by 
the teacher. 

(11) Payment of the allowances under this clause shall 
not apply to teachers transferred in accordance with the 
provisions of section 7 (c) of the Education Act, or to 
teachers who seek transfers after periods of service of less 
than two years in a particular locality unless payment of 
an allowance is approved by the Director-General. 

(12) Where a teacher is appointed, promoted or 
transferred and incurs expenses in the areas referred to in 
paragraph (a) as a result of that move then the teacher 
shall be granted a Disturbance Allowance and shall be 
reimbursed the actual expenditure incurred upon 
production of receipts. 

(a) The Disturbance Allowance shall include: 
(i) costs incurred for telephone installation 

at the new residence provided that the 
cost of telephone installation shall be 
reimbursed only where a telephone was 
installed at the teacher's former 
residence including departmental 
accommodation. 

(ii) costs incurred with the connection or 
reconnection of services to the 
household, including departmental 
accommodation for water, gas or 
electricity. 

(13) Claims under this clause must be made withinT2 
months of the appointment, promotion or transfer. 

9.—Travelling Concessions for Teachers Travelling 
During Vacation. 

(1) Teachers employed in Locality Allowance Districts 
3, 4, 5 and 6 shall be entitled to the following concessions 
once per year when proceeding to either Perth or 
Geraldton in the Summer Vacation. 

Provided that teachers who have served a full school 
year or an equivalent period in the locality may defer 
taking the concession until the following May or August 
Vacation. 

Mode of Travel 
to be Allowed Concessions 

(a) Air — teacher and Free passes for the 
family travelling teacher, dependant 
together spouse and 

dependants. 
(b) Sea — teacher and Free passes for the 

family travelling teacher, dependant 
together spouse and 

dependants. 
(c) Road — teacher and Full rates for use of 

family travelling private motor vehicle 
together in accordance with 

subclause (6). 
(d) Air and Road — Full rates for use of 

teacher travelling by private motor vehicle 
private motor vehicle in accordance with 
and the remainer of subclause (6). 
the family by air. 

(e) Sea and Road — Full rates for use of 
teacher travelling by private motor vehicle 
private motor vehicle in accordance with 
and the remainder of subclause (6). Free 
the family by sea. passes for the 

teacher's dependant 
spouse and 
dependants. 

(f) Sea and Air — Free passes in each 
teacher travelling by case for the teacher 
air and remainder of the teacher's 
family by sea. dependant spouse 

and dependants. 

(2) A teacher may elect to travel elsewhere than to a 
centre referred to in subclause (9) (a) and, in that event, 
shall be reimbursed the cost of that travel up to an 
amount not exceeding the value of the benefits to which 
the teacher is entitled under that subclause. 

(3) Teachers employed in Locality Allowance District 
2 shall be entitled to reimbursement of fares by road 
and/or rail to Perth for the teacher, dependant spouse 
and dependants once every two years. A teacher who 
elects to travel by road in the teacher's own vehicle shall 
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be reimbursed at 0.625 of the appropriate rate prescribed 
in the Public Service Motor Vehicle Allowances Award 
No. 13 of 1976. 

(4) The mode of travel used by teachers under this 
clause shall be subject to the approval of the Director- 
General. 

(5) When the teacher and the family of the teacher 
travel together by rail, first class rail fare shall be allowed 
for the teacher, the teacher's dependant spouse and 
dependants. 

(6) The teacher who is eligible for a travel concession 
in accordance with subclauses (1) and (2) of this clause 
and who travels by private motor vehicle shall be 
reimbursed the full rates in accordance with the Public 
Service Motor Vehicle Allowances Award No. 13 of 1976 
provided that the amount of reimbursement shall not 
exceed the cost. 

(a) of a return air fare by public air services of a 
teacher when travelling alone or the return air 
fares of the teacher, teacher's dependant 
spouse and dependants when travelling 
together, and 

(b) where air travel is inappropriate, of a return 
first-class rail fare of a teacher when travelling 
alone or the return first-class rail fares of the 
teacher's dependent spouse and dependants 
when travelling together. 

(7) Where a teacher, subject to subclause (4), travels 
by private motor vehicle and through no fault of the 
teacher is prevented by natural disaster, such as flood or 
cyclone, from returning to the locality in which the 
teacher is employed after the vacation, the teacher shall 
be entitled to reimbursement of reasonable costs 
incurred in transporting the teacher, the family of the 
teacher and the motor vehicle to that locality by 
alternative means approved by the Director-General. 

10.—Allowances Payable to Teachers Required to 
Travel on School or Departmental Business. 

(1) A teacher who is required to maintain and use a 
private motor vehicle for travelling on school business 
shall be reimbursed the appropriate rate of hire pre- 
scribed by Clause 5 of the Public Service Motor Vehicle 
Allowances Award No. 13 of 1976 mutatis mutandis 
provided that such travelling is authorised by an officer 
approved by the Director-General. For the purposes of 
this clause, school business shall include: measuring bus 
routes, travelling between dispersed schools for the 
purpose of teaching when not part of the usual duties of 
the teacher, transporting sick school children, collecting 
official mail and stock, school banking, school sports 
meetings, school camps, field trips, site visits and in- 
service training courses. 

(2) A teacher who is required to accompany school 
groups attending educational and sporting functions 
when public transport is used, shall be reimbursed the 
cost of the fare incurred. 

(3) A teacher shall be reimbursed reasonable meal and 
accommodation expenses outlaid whilst travelling on 
school business in accordance with Clause 5 of the Public 
Service Miscellaneous Allowances Award No. 14 of 
1982, mutatis mutandis-, provided that such travelling is 
authorised by an officer approved by the Director- 
General. 

(4) Teachers shall be reimbursed all expenditure 
outlaid while using a Government vehicle on approved 
Departmental business. 

11.—Allowances Payable to Teachers Involved with 
Excessive Daily Travelling to School. 

(1) (a) A teacher appointed to a school outside the 
Metropolitan Schools District, who is unable to obtain 
suitable residential accommodation within 16 kilometres 
of the school shaU be reimbursed for any travel to and 
from the school in excess of 16 kilometres each way 

necessarily undertaken in the teacher's own motor 
vehicle. In calculating distances no travel within the 
Metropolitan Schools District shall count. 

(b) Payment of an allowance under this clause is 
dependent upon a Superintendent of Education 
certifying that no suitable accommodation within 16 
kilometres of the school, or alternative means of 
transport, was available. 

(c) Reimbursement under this clause shall be on the 
basis of 0.625 of the appropriate rate of hire prescribed 
by Clause 5 of the Public Service Motor Vehicle 
Allowances Award No. 13 of 1976 as it applies mutatis 
mutandis to this Award. 

(2) A teacher employed full-time and at different 
locations on different days of the week shall be 
reimbursed for the distance necessarily travelled in excess 
of the distance between the teacher's residence and the 
location of work closest to that residence, at the 
appropriate rate of hire as prescribed by Clause 5 of the 
Public Service Motor Vehicle Allowances Award No. 13 
of 1976, mutatis mutandis; provided that the distance 
necessarily travelled shall not include any distance 
travelled each way within 16 kilometres of the residence 
of the teacher, and provided that such travelling is 
authorised by an officer approved by the Director- 
General. 

(3) A Technical Division teacher required to travel 
between colleges on official duty shall be reimbursed in 
accordance with the Public Service Motor Vehicle 
Allowances Award No. 13 of 1976, for the use of the 
teacher's own vehicle. No reimbursement shall be pro- 
vided if the teacher has more than two hours break 
between duty time in the first college and time needed to 
commence travelling to the second college. 

12.—Allowances Payable to Teachers in 
Isolated Schools. 

(1) In addition to the benefits otherwise conferred by 
this and/or any other award or agreement, teachers 
located at the isolated schools named in the schedule to 
this award shall be entitled to claim reimbursement for 
travelling once each year to the centre or one of the 
centres opposite the name of the school in that schedule 
under the terms and subject to the conditions so far as 
applicable set out in Clause 9.—Travel Concessions for 
Teachers Travelling During Vacation of this award, 
provided that where a teacher travels by road using a 
Government vehicle such teacher is only entitled to 
reimbursement of expenditure incurred in the use of that 
vehicle as if the teacher were travelling on approved 
Departmental business. 

(2) Where it can be shown that it is cost equivalent for 
a teacher to travel to a centre other than the centre 
designated in the schedule to this award, application may 
be made for the designated centre to be varied. 

13.—Property Allowances. 
(1) Subject to the exclusions expressed in this clause, 

when a teacher is transferred or promoted from one 
locality to another, the teacher shaU be entitled to be paid 
a property allowance for reimbursement of prescribed 
expenses incurred:— 

(a) in the sale of a residence in the teacher's former 
locality which, at the date on which the teacher 
receive notice of transfer to the new locality 

(i) the teacher owned and occupied; or 
(ii) the teacher was purchasing under a 

contract of sale and occupying; or 
(iii) the teacher was constructing for 

personal occupation on a permanent 
basis on completion of construction; 
and 

(b) in the purchase of a residential land for the 
purposes of erecting a residence thereon for 
personal occupation on a permanent basis in 
the new locality. 
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(2) A teacher transferred in accordance with the 
provisions of section 7 (c) of the Education Act 1928-81 
and a teacher who applies for and is granted a transfer 
after periods of service of less than two years in a 
particular locality shall not be entitled to be paid a 
property allowance under this clause unless payment is 
expressly approved by the Director-General. 

(3) A teacher is not entitled to the payment of a 
property allowance in respect of a sale or purchase within 
the terms of subclause (1) which is effected more than 12 
months after the date on which the teacher took up duty 
in the new locality or after the date on which the teacher 
received notification of transfer back to the former 
locality, provided that the Director-General may in 
exceptional circumstances grant an extension of time for 
such period as is deemed reasonable. 

(4) A teacher is not entitled to be paid a property 
allowance under subclause (1) (b) unless that teacher is 
entitled to be paid a property allowance under subclause 
(1) (a) unless the teacher can show that it is necessary to 
purchase a residence or land for the purpose of erecting a 
residence thereon in the new locality because of the 
transfer or promotion of the teacher. 

(5) For the purposes of this clause, it is immaterial that 
the relevant transaction is made or entered into 

(a) in the case of a married teacher solely, jointly or 
as a tenant in common with 

(i) the teacher's spouse; 
(ii) a dependant relative; or 
(iii) the teacher's spouse and a dependent 

relative. 
(b) in the case of any other teacher solely or jointly 

or as a tenant in common with a dependent 
relative living with the teacher. 

(6) Where a teacher sells or purchases a residence 
jointly or as a tenant in common with another person or 
other persons, not being a person referred to in the 
immediately preceding subclause, such teacher shall be 
reimbursed only the proportion of the prescribed 
expenses for which the teacher is responsible. 

(7) An application by a teacher for a property 
allowance shall be accompanied by satisfactory evidence 
of the payment by the teacher of the prescribed expenses. 

(8) "Prescribed expenses" means for the purpose of 
this clause: 

(a) Legal fees in accordance with the Solicitor's 
Remuneration Order 1976 mutatis mutandis 
duly paid to a solicitor or in lieu thereof fees 
charged by a settlement cagent for professional 
costs incurred in respect of the sale or purchase, 
the maximum fee to be claimed shall be as set 
out under item 8 of the above order. 

(b) Disbursements duly paid to a solicitor or a 
settlement agent necessarily incurred in respect 
of the sale or purchase of the residence. 

(c) Real Estate Agent's Commission in accordance 
with that fixed by the Real Estate and Business 
Agents' Supervisory Board, acting under 
section 61 of the Real Estate and Business 
Agents' Act 1978, duly paid to an agent for 
services rendered in the course of and incidental 
to the sale of the property, the maximum fee to 
be claimed shall be 50 per cent as set out under 
Items 1 or 2 — Sales by Private Treaty or Items 
1 or 2 — Sales by Auction of the Maximum 
Remuneration notice. 

(d) Stamp duty. 
(e) Fees paid to the Registrar of Titles or to the 

officer performing duties of a like nature and 
for the same purpose in another State of the 
Commonwealth. 

(f) Expenses relating to the execution or discharge 
of a first mortgage. 

(g) The amount of expenses reasonably incurred 
by the teacher in advertising the residence for 
sale. 

(9) Any dispute arising as to the entitlement of a 
teacher under this clause shall be referred to the Tribunal 
under the provisions of Clause 15.—Disputes. 

14.—Camping Allowances. 
(1) A teacher who is stationed in a camp of a 

permanent nature, where facilities of a good standard are 
provided, shall be paid the appropriate allowance 
prescribed by the Public Service Camping Allowance 
Agreement No. 6 of 1976 for each day spent camping; 
provided that no such allowance shall be paid when a 
teacher occupies a departmental house within or near the 
precincts of a camp. 

(2) A teacher who is stationed in a camp — other than 
a permanent camp — or is required to camp out, shall be 
paid the appropriate allowance prescribed by the Public 
Service Camping Allowance Agreement No. 6 of 1976 
for each day spent camping. 

(3) This clause shall be read in conjunction with 
Clause 6.—Allowances Payable on Appointment, 
Promotion or Transfer and Clause 7.—Allowances for 
Teachers Relieving Away from their Usual Locality of 
this Award for the purpose of paying allowances, and 
camping allowances shall not be paid for any period in 
respect of which travelling, transfer or relieving 
allowances are paid. Where portions of a day are spent 
camping, the formula contained in Clause 5 of the Public 
Service Miscellaneous Allowances Award No. 14 of 1982 
shall be used for calculating the portion of the allowance 
to be paid for that day. 

For the purposes of this subclause, arrival at head- 
quarters shall mean the time of actual arrival at camp. 
Departure from headquarters shall mean the time of 
actual departure from camp or the time of ceasing duty in 
the field subsequent to breaking camp, whichever is the 
later. 

(4) Whenever a teacher provided with a caravan is 
obliged to park the caravan at a caravan park the teacher 
shall be reimbursed the rental charges paid to the 
authority controlling the caravan park, in addition to the. 
payment of camping allowance. 

15.—Disputes. 
Any dispute or difference arising out of the 

application of this Award shall be referred to the 
Tribunal for determination. 

Schedule. 
Isolated School 

Gascoyne Junction 
One Arm Point 
Cygnet Bay 
Wittenoom 
Warakurna Community 
(Giles) 
Irrunytji Community 
(Wingellina) 
Manta-Maru Community 
(Jamieson) 
Papalunkutja Community 
(Blackston) 
Warburton Ranges 
Cosmo Newbery 
Cundeelee 
Rawlinna 
Kalumburu 
Oombulgurri 

Travel Centre 
Carnarvon 
Broome 
Broome 
Karratha/Port Hedland 

Kalgoorlie 

Kununurra 
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Cherrabun 
Christmas Creek 
Jigalong 
Yandeyarra 
Sandstone 

Derby/Kununurra 

Karratha/Port Hedland 
Karratha/Port Hedland 
Geraldton 
Karratha/Port Hedland 

TEACHERS ACCOMMODATION ALLOWANCE 
AWARD 1982. 

PURSUANT to section 93 (6) of the Industrial Relations 
Act 1979 the following award has been consolidated and 
is published hereunder for general information. 

Dated at Perth this 4th day of November 1986. 

K. SCAPIN, 
Registrar. 

TEACHERS ACCOMMODATION ALLOWANCE 
AWARD 1982. 

allowance shall be equal to the amount 
the rent from time to time exceeds that 
sum. 

(ii) Where the rent payable at the date of 
commencement of occupancy is $76.00 
or more then such allowance shall be 
equal to the amount of the increase 
from time to time of such rent. 

6.—Term of Award. 
The term of this award shall be a period of 12 months 

commencing on the day of the date hereof. 

Dated this 23rd day of December 1982. 

TEACHERS OF ENGLISH (MIGRANT AND 
REFUGEES) AWARD 1980. 

PURSUANT to section 93 (6) of the Industrial Relations 
Act 1979 the following award has been consolidated and 
is published hereunder for general information. 

1.—Title. 
This Award shall be known as the Teachers 

Accommodation Allowance Award 1982. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Interpretation. 
4. Scope. 
5. Accommodation Allowance. 
6. Term of Award. 

3. —I nterpretation. 
"Teacher" means teacher as defined in the Govern- 

ment School Teachers Arbitration and Appeal Act 1979. 
"The State" means the State of Western Australia. 

4.—Scope. 
This Award shall apply to all teachers who by reason 

of an appointment in their employment reside outside the 
Perth Metropolitan area and occupy residential 
accommodation as tenants of the State in the name of the 
Education Department or any other Department or 
agency of the State. 

5.—Accommodation Allowance. 
Teachers covered by this award shall be paid an 

accommodation allowance determined as follows: 
(a) A teacher occupying residential 

accommodation in respect to which an allow- 
ance is or was payable under the Teachers' 
Accommodation Allowance Award 1981 shall 
be paid such allowance as is or from time to 
time would be payable if the term of that award 
were extended to cover the term hereof 
provided that any increase or increases in rent 
imposed after the date of this award shall only 
be reflect in the allowance payable to the extent 
that such increase exceeds or such increases 
exceed $3.00 per week. 

(b) A teacher occupying residential accommoda- 
tion provided by the State not being accom- 
modation referred to in the preceding para- 
graph during the term or any part of the term of 
this award shall be entitled to an allowance 
calculated as follows: 

(i) Where the rent payable at the date of 
commencement of occupancy is less 
than $76.00 per fortnight then such 

Dated at Perth this 4th day of November 1986. 

K. SCAPIN, 
Registrar. 

TEACHERS OF ENGLISH (MIGRANT AND 
REFUGEES) AWARD 1980. 

1.—Title. 
This Award shall be known as the Teachers of English 

(Migrants and Refugees) Award 1980. 

2.—Term. 
The term of this award shall be for a period of three 

years from the date hereof. 

3.—Scope. 
This award shaU apply to all part-time teachers and 

casual teachers (as hereinafter defined) of English as a 
second language to migrants and refugees. 

4.—Definitions. 
(1) "Regulations" means Education Act Regulations 

1960. 
(2) "The determination" means the determination of 

the Minister for Education of 9 December 1977 (as 
amended) and as altered by the Government School 
Teachers' Tribunal. 

(3) "Part-time teacher" for the purposes of this award 
means a teacher regularly employed to work not less than 
15 hours nor more than 20 hours in each week under a 
contract of service for one year. 

(4) "Casual teacher" for the purposes of this award 
means a teacher, not being a part-time teacher, who is 
employed to work not more than 20 hours in any week 
under a contract of service by the hour. 

5.—Leave. 
A part-time teacher shall be entitled to leave holidays 

and sick leave as prescribed by or under the regulations 
provided that payment shall be based on the salary 
payable to that teacher at the time the benefit is taken. 

6.—Salary. 
The teachers covered by this award shall be paid at the 

rates set out in the schedule hereto. Such rates shall apply 
from the beginning of the first pay period commencing 
on or after the 23rd day of April 1980. 
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7.—Salary Increment. . 
The provisions relating to the eligibility of teachers, 

not being full-time teachers, for basic salary increment 
prescribed by or under the regulations shall apply to part- 
time teachers. 

Schedule.. 
(1) Part-time teachers: A part-time teacher shall be 

paid fortnightly at a rate pro rata to the rate, from time 
to time prescribed, for the basic salary level relevant to 
that teacher in the proportion which the hours worked 
each week bear to 30 and calculated in accordance with 
the formula set out in the determination. The basic salary 
level relevant means:— 

(a) for four and five-year trained teachers — 
Grade 6 of Scale AA of Table I of the 
determination; and 

(b) for all other teachers — Grade 8 of Scale AR of 
Table II of the determination. 

(2) Casual teachers: A casual teacher shall be paid 
fortnightly for each hour worked at the rate based on the 
annual salary from time to time prescribed for Grade 8 of 
Scale AR as aforesaid divided by 920. 

Dated at Perth this 17th day of July 1980. 

TEACHER TRAINING AND DEMONSTRATING 
(EDUCATION DEPARTMENT) AWARD 

No. S3 of 1980. 

PURSUANT to section 93 (6) of the Industrial Relations 
Act 1979 the following award has been consolidated and 
is published hereunder for.general information. 

Dated at Perth this 4th day of November 1986. 

K. SCAPIN, 
Registrar. 

Award No. S3 of 1980. 

1.—Title. 
This Award shall be known as the Teacher Training 

and Demonstrating (Education Department) Award 
(1980). 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Definitions. 
6. Date of Commencement. 
7. Rates of Payment. 

3.—Scope. 
This award shall apply to all teachers organising, 

administering, supervising and undertaking, demon- 
strating or who in any way authorise by the principal 
after consultation with the training institution are 
involved in training and/or demonstrating for the 
purpose of teacher training, excluding that which relates 
to the Assistant Teacher Programme. 

5.—Definitions. 
"Teacher" — as defined in the Government School 

Teachers' Arbitration and Appeal Act 1979. 
"Training Authority (Institution)" — means an 

■ institution approved by the Minister for Education to 
undertake teacher education. 

6.—Date of Commencement. 
The rates of payment prescribed in the next succeeding 

clause shall be payable from 1 February 1981 unless 
otherwise therein provided. 

7.—Rates of Payment. 
The rates prescribed in this award or any amendments 

to this award shall be varied to the extent necessary to 
give effect to any decision of the Australian Conciliation 
and Arbitration Commission in a National Wage case, 

. made during the currency of this award and expressed to 
be on general economic grounds and which has general 
application. 

These rates of pay are to be regarded as a salary 
component for the teacher concerned. 

(a) Principals or teachers deputised by them who 
are engaged in the supervision of training duties 
shall be paid 65 cents per student per day up to a 
maximum of $6.50 per day. One supervision 
allowance only to be paid by each institution 
whose students are supervised in the school. 

(b) Teachers engaged in training duties 
(i) $6.42 per student per day for teachers 

engaged in training duties for 
supervision in secondary schools in one 
method; and 

(ii) $7.46 per student per day down to 30 
June 1981 and thereafter $10.81 per 
student per day for teachers engaged in 
training duties in secondary schools in 
two subjects and for teachers engaged in 
training duties in primary schools. 

Where the training duties of a student in any 
one day are undertaken by more than one 
teacher the Principal shall determine the 
apportionments of this day rate between the 
teachers sharing such duties. If a student does 
not attend for a day of training for which a 
teacher has prepared the teacher shall receive 
the payment for each day the student is absent 
up to a maximum of five days. 

(c) Teachers who give authorised demonstration 
lessons: $18.07 per demonstration lesson. 

(d) Principals or teachers deputised by them 
responsible for the administration of 
authorised demonstration lessons: $4.22 per 
demonstration lesson provided that the 
maximum amount payable under this subclause 
shall not exceed $8.44 in any one day. 

(e) Any teacher who has been requested by the 
practice department of a teacher training 
institution to participate in a demonstration 
lesson or part thereof which will be video-taped 
or motion-filed [in addition to any payment 
under subparagraph (c)]: $3.75 per minute of 
authorised production. 

Dated this 23rd day of April 1981. 

4.—Term. 
This award shall operate for a period of one year. 
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PUBLIC SERVICE 
APPEAL BOARD — 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION: 

BEFORE THE PUBLIC SERVICE 
APPEAL BOARD. 

No. PSAB 2 of 1986. 

Between Stephen William Armitt, Appellant and the 
Public Service Board, Respondent. 

Mr G. Hoare on behalf of the Appellant. 
Mr R. Farrelly on behalf of the Respondent. 

Decision. 
THE CHAIRMAN: This is the majority decision of the 
Board. 

The Appellant has instigated these proceedings 
pursuant to section 32 (2) of the Public Service Act 
appealling against the Public Service Board's deter- 
mination not to appoint him a permanent officer in the 
Public Service. That section with section 801 (1) (f) 
authorises a Public Service Appeal Board to entertain an 
appeal from a "temporary officer", within the meaning 
of the Public Service Act, against such a determination. 

The facts giving rise to this appeal are not in dispute. 
The Appellant is and at all material times has been 
employed within the Department of Agriculture as a 
technical officer engaged in work associated with 
research projects funded through the Commonwealth 
Rural Industry Trust Accounts by the Pig Industry 
Research Committee. 

He was initially employed for a period of three years 
from 5 May 1980 under and subject to the terms of an 
indenture executed by the parties. That arrangement was 
entered into allegedly pursuant to section 30 (a) of the 
Public Service Act, which authorises the Public Service 
Board inter alia, to "employ persons on a full-time, part- 
time, or casual basis and determine the terms and 
conditions of employment . . . either generally or in a 
particular case". The indenture recited as a fact that the 
section authorised the Board to "engage a person under 
a contract of services {sic)" whereas the section clearly 
authorises the Board to employ persons under a contract 
of service which is what occurred in this instance. It is 
section 30 (b) of the Act which authorises the Board to 
"engage a person under a contract for services". With 
some notable exceptions a number of the conditions of 
employment agreed between the parties such as those 
relating to leave and the payment of allowances, were 
expressed in the indenture to be the same as those "to 
which a temporary employee (within the meaning of that 
expression in the Public Service Act 1978, and 
Regulations) is entitled to under the Act and 
Regulations". At the expiration of the initial term of 
employment the Appellant was formally offered and 
accepted appointed to the office of Technical Officer for 
a term from 5 May 1983 until 4 May 1986. The terms and 
conditions pertaining to that appointment were simply 
expressed to be "those applicable to a temporary officer 
of the Public Service". From 6 May 1986 the Appellant 
has been employed as a "Ministerial Officer (Wages)" 
subject to annual review. 

On 25 September 1985 the Appellant made application 
purportedly under section 32 (1) of the Public Service 
Act, through his immediate supervisor for permanent 
status. It was supported inter alia by the Chief of the 
Division of Dairying and Food Technology within the 
Department. The application was not supported by the 
Director of the Department and was formally rejected by 
the Public Service Board on 12 May 1986. The Board in 
rejecting his application took the view that it was 
incompetent since he did "net meet the conditions of 
section 32 (1)" of the Act, apparently because he had not 
served as a temporary officer for the prescribed period. 

Section 32 (1) of the Public Service Act provides 
that:— 

Any person who has been continuously employed 
as a temporary officer for a period exceeding five 
years, and whose duties are similar to those of a 
permanent officer, may apply to the Board for 
appointment as a permanent officer. 

The Appellant asserts that he has been a temporary 
officer since 1980 and having been continuously so 
employed for more than five years is entitled under 
section 32 (1) of the Public Service Act to make the 
application he did. He based his application on the 
substantial technical contribution he had made to 
research programmes directed at developing new ways of 
splitting pork carcasses. 

The Public Service Board challenges the jurisdiction of 
this Board. It assets, as it did in rejecting the application 
that prior to 1983 the Applicant was not a temporary 
officer but a "contract officer" employed under a fixed 
term contract. Thus it was argued, he has not had five 
years continuous service as a temporary officer so as to 
entitle him to make the application. That being so, since 
the application was ill founded there is no jurisdiction for 
this Board to entertain this appeal. Moreover, the Public 
Service Board is of the view that he could not in any event 
be made a permanent officer because his continued 
employment depends and always has depended on the 
availability of sufficient funds from the Pig Industry 
Research Committee which funds are not guaranteed but 
subject to an annual review by a Commonwealth 
instrumentality. 

The majority view of this Board is that the Appellant 
did not have any standing to make the application for 
permanent appointment. He was not a person of the kind 
described in section 32 (1) of the Public Service Act. He 
had not been employed as a temporary officer for the 
necessary period. The Public Service Act defines an 
"officer" in section 5 to mean "a permanent officer, a 
temporary officer, or any other officer" employed under 
and subject to the Act. In our opinion the Appellant at 
least until 1983 fitted the description of "any other 
officer". 

A "temporary officer" is defined as one who holds "a 
current appointment to perform duties as an officer of 
the Public Service in a temporary capacity under and 
subject" to the Act. When one has regard to the terms of 
the indenture executed by the parties, it seems fairly clear 
on the face of it that it was not intended that he should be 
employed in that capacity. Clauses 2, 3 and 8 of the 
indenture contain conditions of employment which 
significantly depart from the conditions of employment 
prescribed under Administrative Instructions and the 
Regulations as for temporary officers. Moreover, Clause 
5 stipulates that in respect of certain other conditions of 
employment the Appellant was to be entitled to the same 
conditions as temporary officers, "as if he were such a 
temporary officer". That provision suggests it was 
considered that he was not such an officer; were it 
otherwise such a provision would be surplusage. 
Significantly, in 1983 when that contract expired, the 
Public Service Board expressedly re-engaged the 
Appellant as a temporary officer, which also suggests 
that he was not one before that. 

In 1978 Parliament enacted a new Public Service Act, 
which inter alia gave the Public Service Board the power 
to employ persons under a contract outside of the normal 
Public Service structure of temporary or permanent 
officers. The advertisement which led to the Appellant's 
initial employment stipulated that the position was a 
"contract position". The Minister's speech introducing 
the Bill which led to the Act clearly indicates that 
legislation contemplated that arrangements of this type 
were to be distinguished from the normal permanent and 
temporary engagements in the Public Service (see: 
Hansard22 August 1978 p. 2475). That is reflected in the 
definition of officer under the Act. A temporary officer 
in public service parlance is one who is employed and 
engaged as such in accordance with the Public Service 
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Act, Regulations and Administrative Instructions made 
thereunder. The Appellant was not initially so employed. 
He was employed under a distinct contract of employ- 
ment for a fixed term. A "temporary officer" in the 
Public Service has a special connotation and is not 
synonymous with a person who is simply employed for a 
fixed term rather than for an indefinite term. 

In the circumstances we take the view that the 
Appellant had no standing to make the application to the 
Public Service Board for permanent appointment when 
he did. He was not a "person who had been continuously 
employed as a temporary officer for a period of five 
years". We thus take the view that the Public Service 
Board was correct in rejecting the application as being 
incompetent. If he had no standing to make the 
application then it is difficult to understand how he can 
sensibly have a right to appeal against the failure to grant 
the application even though when he launched this 
appeal he was a "temporary officer" as required by 
section 801 (1) (f) of the Industrial Relations Act 1979. 

Even if our opinion in this respect is wrong and the 
Applicant was entitled to make the application, still the 
view of the majority of this Board is that the claim should 
be dismissed. The Appellant from the outset was told 
that his employment depended upon continued funding 
from the Pig Industry Research Committee. The 
evidence is that is still the case. The Appellant to his 
credit acknowledged in evidence that he understands that 
there is no security attached to his employment because it 
very much depends upon the continuation of funding. In 
light of that, to try and make the Appellant a permanent 
officer would contradict all that has been said about his 
job. The job is funded from sources outside of the State 
Government. The funding is only committed annually or 
on a three yearly basis. There is no indication that the 

■funding will be permanent. Indeed there have been 
instances where funding for other research projects 
undertaken by the Department has not been continued 
and the Department has as a result had to end the 
employment of other technical officers. 

The Appellant's case is not unique. There are 
approximately 150 other Public Servants in the 
Department in the same category and whose continued 
employment depends on funding from outside services. 
This Board does not therefore consider that the 
Appellant has been done an injustice by the Public 
Service Board refusing to make his employment 
permanent. Perhaps he does have a valid complaint that 
this application was not considered earlier than it was but 
that would not have had a bearing on the result of the 
determination. 

For those reasons the view of the majority of this 
Board is that the Appeal should be dismissed. The 
dissenting view of Mr McDonald is that the contract 
from the outset was by its nature temporary. The Public 
Service Act only provides for temporary and permanent 
officers and thus the Appellant did have the necessary 
standing to make the application rejected by the Public 
Service Board. He is also of the view that as the 
Appellant has performed his tasks diligently and 
efficiently over a period of six years or thereabouts he 
deserves to be rewarded by way of permanent 
appointment. 

Dated at Perth this 1st day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION: 

BEFORE THE PUBLIC SERVICE 
APPEAL BOARD. 

No. PSAB 2 of 1986. 

Between Stephen William Armitt, Appellant and the 
Public Service Board, Respondent. 

Order. 
HAVING heard Mr G. Hoare on behalf of the Appellant 
and Mr R. Farrelly on behalf of the Respondent, the 
Commission, constituted by the Public Service Appeal 
Board, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the appeal be dismissed. 

Dated at Perth this 1st day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSACR15 of 1985. 

Between Civil Service Association of Western Australia 
(Inc), Applicant and Chairman, Public Service 
Board, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 14th day of July 1986. 

Mr M. Thorn on behalf of the Applicant. 
Mr P. King on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: At this time the matter in issue 
in these proceedings is really quite simple but despite a 
number of conferences is one upon which the parties 
cannot agree. 

The Water Authority of Western Australia employs a 
number of District Officers in country areas of the State. 
Their job requires that they check various water 
installations and equipment within their districts outside 
the normal public service working hours as and when the 
need dictates. The Authority thus requires them to be 
available to attend to such matters 24 hours a day, seven 
days a week. The extent of after hours work varies 
significantly from district to district. 

Historically the District Officers have not been paid 
anything extra for this work. Since 1972 they have had an 
entitlement to an additional week's leave which is seen as 
compensation for some of the disabilities associated with 
their work but there is some difference between the 
parties as to the true basis of this extra leave. As the result 
of a conference before the Public Service Arbitrator in 
1975 regarding overtime and on-call arrangements for 
the District Officers, who were then employed by the 
Public Works Department, agreement was reached that 
officers stationed at Harvey, Waroona and Roelands 
should receive an allowance equivalent to 50 per cent of 
the weekly on-call allowance prescribed under the Public 
Service Overtime Agreement of 1973. That produced an 
allowance of $16.10 per week. The allowance remained 
at that monetary level until 1983 when, as the result of 
the matter being raised by the Association, the Public 
Service Board reviewed the earlier agreement and 
concluded that it ought to continue on the same formula 
as before. The result is that the three District Officers at 
Harvey, Roelands and Waroona now receive an 
allowance equivalent to approximately 20 per cent of 
their salary "for holding themselves available 24 hours a 
day seven days a week and, in lieu of overtime 
payments". In addition, District Officers at Mundijong 
and Busselton who are engaged in drainage duties only, 
receive the allowance for the duration of the 17 week 
drainage season. A special case was made for District 
Officers at these places because the Board was "satisfied 
that these officers have a significantly higher number of 
out of hours calls than other District Officers". 
However, that is now no longer the case. There are many 
District Officers both in the North and South-West of 
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the State who perform more out of hours work than do 
the officers at Harvey, Waroon and Roelands. Not 
suprisingly this has led to discontent amongst the other 
District Officers; a matter which the Association has 
raised with the Board. As a result, agreement has been 
reached between the Board and the Association that a 
new allowance equivalent to 10 per cent of salary should 
be introduced to compensate the officers for holding 
themselves available for out of hours work and for work 
resulting from a call out which does not exceed IVi 
hours. Overtime will only be paid where an officer is 
required to perform out of hours work for a period 
longer than that or where the call out occurs between 12 
midnight and 6.00 a.m. The new ahowance is in effect a 
commuted availability and limited overtime allowance. 

A difference has arisen between the parties as to what 
should happen to the allowance currently paid to the 
officers stationed at Harvey, Waroona and Roelands. 
The Association says that their existing entitlements 
should be retained because they resulted from an agree- 
ment made between it and the Board some years ago. 
Further as a matter of principle, the Association is 
opposed to any reduction in existing conditions. The 
Respondent on the other hand, argues that the existing 
entitlements of the officers in question should cease 
forthwith or at least be gradually removed by keeping the 
income of the officers at their current level until that of 
the others catches up. The Board contends and it was 
supported by evidence, that the continuation of a special 
allowance for the three officers concerned is causing 
discontent amongst the remaining District Officers 
which it is anxious to avoid. Furthermore, the Board 
considers that the maintenance of the special allowance 
in these cases unduly restricts its manpower management 
capabilities. It submits that it is sound management 
practice to spread out of hours work amongst all District 
Officers including Assistant District Officers, mainly 
because this enables the officers to enjoy some weekends 
without work commitments which would otherwise not 
be the case. However, because of the magnitude of the 
special allowance paid to the District Officers in question 
the Board says it is not financially feasible to place the 
Assistant District Officers at those three places on call. 

In my view, the case in favour of doing nothing in 
respect of the officers at Harvey, Waroona and Roelands 
is overwhelmed by that which calls for all District 
Officers to be treated alike. There is clearly an element of 
unfairness to the other officers is for the same require- 
ment the three officers in question continue to receive a 
different and higher allowance. Moreover, that is 
verified by the evidence of one of their number. The 
unfairness is exaggerated by the fact that the three 
officers in question perform less out of work hours than 
many other District Officers. One of the objects of the 
new formula is to ensure that all officers are treated 
alike. Indeed, the formula is based upon an assessment 
of the out of hours work performed by all the officers as 
a group. 

The undesirability of having different conditions of 
employment for employees of the one employer doing 
the same task is so self evident and has so often been the 
subject of comment by industrial tribunals as not to 
warrant any further discussion. Moreover, when it was 
agreed that special consideration be given for the District 
Officers at Harvey, Waroona and Roelands, it was on 
the basis that officers at those places had a significantly 
higher number of out of hours calls than did other 
District Officers. On the evidence produced in these pro- 
ceedings that is now no longer the case. Thus I would 
have thought it appropriate that the special considera- 
tion given to officers at those places cease as being 
apachronistic. Furthermore, the restrictive influence on 
the full utilisation of manpower is detrimental to both 
the Board and the workforce as a whole. 

The Association is prepared in the case of the officers 
employed at Mundijong and Busselton, who have 
hitherto received the special allowance for part of the 
year, to opt for the new scheme. That is because officers 

at those two places will be better off under the new 
scheme than the old. It is hardly fair, even if it is 
understandable, that the new scheme should be applied 
in such a one sided manner. 

The Association suggested that there is precedent for 
its view to be found in the Public Service Salaries 
Agreement 1985. That provides inter alia for the 
retention of qualification allowances for those currently 
in receipt of such an allowance. While that Agreement 
does allow for the retention of such allowances by those 
who currently enjoy them, it is a limited right and other 
allowances are not similarly treated. Furthermore, the 
allowances paid to the individuals stationed at Harvey, 
Waroona and Roelands are not paid for any special 
personal qualities but attach only to the workplace. 
When the District Officers at those places move on, the 
allowance which they currently receive is lost for all time. 
In any event, this is not a case of absolutely abolishing 
the allowance as is the case of qualification allowances 
under the Public Service Salaries Agreement 1985, but of 
substituting a new allowance for the old. The substitu- 
tion has been suggested because for the time being at 
least, the new formula is seen to more accurately reflect 
the disabilities incurred by the officers than does the old 
allowance. 

In my view therefore, the most appropriate course is 
for the three individuals to be paid the same allowance as 
for all the District Officers and as soon as possible. One 
can well understand that the three District Officers in 
question do not want to suffer a diminution in their 
income and consideration should be given to the 
injustices inherent in reducing current levels of income. 
Employees frequently plan their lives including the 
making of financial commitments on the basis of their 
current income levels and an expectation that it will 
continue at least at that level. I am prepared to accept as 
notorious that immense problems can be caused to an 
individual who suddenly and without warning suffers a 
diminution in his income. Those problems can be 
avoided in this instance by adopting the Respondent's 
most recent concession, which in my view is the most 
appropriate way to deal with the transition of the old to 
the new formula. The existing special allowance is tied to 
the level of the salary of a Laboratory Technologist. To 
peg the quantum of the allowance until the allowances 
paid to the other officers catch up would not remove the 
inequalities evident by the system of dual allowances in 
the foreseeable future. The difference between the allow- 
ance paid to the three officers in question and that 
proposed under the new formula is simply too great. The 
proper course is to freeze the level of the total income of 
the three officers in question, already much higher than 
that of the other officers, at its current level. In my view 
any discomfort likely to be suffered by the three officers 
in question as a result is far outweighed by the injustice to 
the great bulk of the workforce as a result of the 
disparate provisions. Moreover, the premise on which 
special consideration was given to officers at the three 
places in question no longer exists and the justification 
for retaining the amount any longer than is reasonably 
necessary is hard to find. 

For the foregoing reasons, the new allowance should 
apply to all District Officers employed in the Water 
Authority in the same way save that in the case of the 
three District Officers currently stationed at Harvey, 
Waroona and Roelands the agreement should not 
operate so as to reduce the level of the total remuneration 
to which those three officers are currently entitled so long 
as they remain in their current post. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA CR15 of 1985. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and the Chairman, 
Public Service Board, Respondent. 
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Order. 
HAVING heard Mr M. Thorn on behalf of the Appli- 
cant and Mr P. King on behalf of the Respondent, the 
Commission constituted by the Public Service Arbitrator 
doth hereby order that District Officers and Assistant 
District Officers (Water or Irrigation and Drainage) 
employed within the Water Authority of Western 
Australia be paid a commuted allowance as envisaged by 
Clause 5 of the Public Service Overtime Award 1978, in 
lieu of overtime payments therein prescribed on the 
following terms and conditions:— 

1. Subject as hereinafter provided an allowance 
equivalent to 10 per cent of an officer's substantive 
salary is to be paid to all District and Assistant 
District Officers on a commuted basis; and 

2. Notwithstanding the provisions of this order 
all the said District Officers and Assistant District 
Officers shall in addition to the 10 per cent allow- 
ance continue to be entitled to an additional week's 
annual recreational leave; and 

3. The allowance including leave is to compensate 
officers for a requirement to remain available for 
contact and for duty undertaken after normal 
working hours except for: 

3.1 Any planned or regular overtime approved 
by the Water Authority which shall be paid 
in accordance with Clauses 5 and 6 of the 
Public Service Overtime Award 1978; 

3.2 Any call-out requiring attendance by an 
officer, which is not planned, in excess of 
2 Vi hours for which the total period will be 
included as overtime and paid in accor- 
dance with Clauses 5 and 6 of the Public 
Service Overtime Award 1978; 

3.3 Any call-out requiring attendance by the 
officer which is not planned and occurs 
between the hours of 12 midnight and 6.00 
a.m. for which a minimum of one hour 
shaU be paid at overtime rates in accor- 
dance with Clause 5 of the Public Service 
Overtime Award 1978; and 

4. Operation of the Allowance. 
4.1 Where it can be shown by survey results or 

other acceptable documentation that 
District Officers have worked in excess of 
10 hours overtime per month, on average, 
since 1 October 1984 then this date will 
apply as the commencement date of the 
allowance. This date is to compensate for 
overtime worked and which has not been 
claimed by the District Officers; 

4.2 Where officers have worked less than 10 
hours per month, on average, an 
operational date of 1 October 1985 will 
apply; 

4.3 With regard to Assistant District Officers, 
the allowance will apply on that date that 
the Authority requires the officers to 
remain available for contact and to assume 
after normal hours duty; and 

5. Notwithstanding the foregoing provisions this 
order shall not operate so as to reduce the level of 
the total remuneration to which those three officers 
are currently entitled so long as they remain in their 
current post or until such time as the allowance is 
reduced to equate to 10 per cent of their gross salary, 
where-upon the conditions as outlined above shall 
begin to apply; and 

6. This order shall not apply to the three Assistant 
District Officers currently stationed at Harvey, 
Roelands and Waroona unless the Water Authority 
requires the Assistant District Officers to remain 
available for contact at which time the terms of this 
order shall apply and until such time the terms of 

this order shall apply and until such time the three 
Assistant District Officers will be subject to the 
terms and conditions of the Public Service Overtime 
Award 1978. 

Dated at Perth this 15th day of August 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

PROMOTIONS APPEALS — 

BEFORE THE PROMOTIONS APPEAL BOARD 
AT PERTH. 

Appeal No. 57 of 1985 (1). 
Appeal No. 58 of 1985 (1). 
Appeal No. 59 of 1985 (1). 
Appeal No. 60 of 1985 (1). 
Appeal No. 61 of 1985 (1). 
Appeal No. 62 of 1985 (1). 
Appeal No. 63 of 1985 (1). 
Appeal No. 64 of 1985 (1). 
Appeal No. 65 of 1985 (1). 
Appeal No. 66 of 1985 (1). 
Appeal No. 67 of 1985 (1). 
Appeal No. 68 of 1985 (1). 
Appeal No. 69 of 1985 (1). 

Resources Officer, C-II-2/3 
Relief Branch, Northern Metropolitan Region Division 

Department for Community Services. 

Ms L.J. Heath on behalf of the Public Service Board 
and the recommended officers. 

Mr A. Black (of Counsel) for the appellant. 

Decision. 
THESE are appeals by Mr J.J. Michel against the 
promotion of Mr P.A. Allen, Mr C. J. Arnold, Mr M.V. 
Borrello, Mr D.M. Crouch, Mr R.C. Dunbar, Mrs C.M. 
Finkelstein, Mr G.D. Howieson, Mr S.L. Jones, Mr C. J. 
Litchfield, Mrs M.A. Bradford, Mr R.A. Cooper, Mr 
K.R. King and Mrs E. Nattress to the position of 
Resources Officer, Classification C-II-2/3, Item 
numbers 54 5064, 54 5063, 54 5019, 54 5018, 54 5055, 54 
5061, 54 5057, 54 5750, 54 5062, 54 5058 and 54 5056 
respectively, Relief Branch, Northern Metropolitan 
Region Division, Department for Community Services. 

At the commencement of the proceedings leave was 
given for the Appellant to withdraw appeals against the 
promotion to Item numbers 54 5064, 54 5065, 54 5057,54 
5059 and 54 5062. 

By agreement between the parties these appeals were 
heard concurrently and to assist the Board the parties 
supplied to it and to each other copies of their Statements 
of Evidence. We express our appreciation to the parties 
for their co-operation and assistance in these 
proceedings. 

In our Decision we have taken into account that the 
duties in Item numbers 54 5018 and 54 5019 are different 
in character to those in the other Items in as much as they 
contain a supervisory element. Also in view of the debate 
on the issue of academic qualifications we have been 
mindful of the provisions of section SOX (1) of the Act in 
respect to the definition of an "eligible employee", 
particularly in regard to progress towards achievement of 
academic qualifications. 
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We think it apposite to comment that if a 
Recommending Authority disregards statutory 
commands on the possession of academic qualifications 
then it should not be surprised if the Board, in its de novo 
jurisdiction, takes issue with any recommendation made. 

In this case we accept the evidence that it was 
important to appoint experienced persons, particularly 
because of the sensitivity needed by Officers in 
discharging the duties. However the Recommending 
Authority has come dangerously close to discounting the 
possession of qualifications too heavily. We have taken 
this into account in the assessment that we have made of 
the material before us. 

This Board is required to make a full enquiry into the 
claims for promotion by the Appellant and each 
Recommended Officer. We have conducted that enquiry 
and measured the claim of each employee against the 
criteria prescribed in section 80ZA (5) of the Act. 

From the evidence of the Recommending Authority it 
is obvious that there have been substantial changes in the 
delivering of relief services by the Department over the 
past four years. It is clear from what the Appellant has 
said that he has not had experience which is relevant to 
the duties of the Items under appeal over that period. We 
do not accept that his involvement in private welfare 
services should be given greater weight than the 
experience of others in the duties of the Items under 
appeal. 

We are required to decide against the background of 
all of the evidence, which Officer has a better claim to the 
position. It is clear to us that the Appellant has not been 
able to establish such a claim against any of the Officers 
recommended in any of the Items under appeal. 

We therefore dismiss the appeals. 

Dated at Perth this 27th day of June 1985. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner, Chairman. 

BEFORE THE PROMOTIONS APPEAL BOARD. 
PAB 134 of 1986. 

Between Mr P. Easom, Recommended Officer and Mr 
C. Wells, Appellant. 

Before the Promotions Appeal Board. 
The 8th day of August 1986. 

Position: Managing Secretary, 
Broome District Hospital, 

Health Department of Western Australia. 

Ms M.H. Kuhne on behalf of the Recommending 
Authority. 

Mr C. Wells in person. 

Reasons for Decision. 
THE CHAIRMAN: In May 1986, a vacancy occurred in 
the position of Managing Secretary at the Broome 
District Hospital. The Appellant who is a Relief Officer 
was an unsuccessful applicant to fill the vacancy. On 24 
June 1986, he was sent a letter together with a notice of 
promotion which included the name of the successful 
applicant, and which informed him of his right of 
appeal. The letter was sent to his home address, which 
was the address he had given on his application for the 
position. He was away from home when the letter arrived 
but it was taken in by his wife. At the request of the 
Appellant she subsequently redirected it to Derby, where 
he was on relief work. He says he received it on 8 July 
1986. That day he rang the Department and questioned 
those there about his appeal rights given the lapse of time 
since the recommendation was made. They apparently 

then offered to do what was necessary to lodge a notice 
of appeal on his behalf. He declined that offer choosing 
instead to think the matter over on the coming weekend. 
On Monday 14 July 1986, he telephoned the Department 
and advised that he wished to appeal the recommenda- 
tion. On 17 July 1986, the Registrar at the Commission 
received a letter from him notifying his intention to 
appeal. On 22 July 1986, he lodged a formal notice of 
appeal. 

The promoting authority says the appeal is out of time 
and is hence incompetent. More than that, it contends 
that the Appellant knew within time that he could appeal 
but decided not to do so. 

Regulation 57 of the Industrial Relations Commission 
Regulations requires the promoting authority to serve a 
Notice of Promotion (Form 11) on all unsuccessful 
applicants within 21 days of the recommendation being 
made. Regulation 60 prescribes that an appeal against 
promotion, as provided for in section 80ZA of the Act, 
"shall be instituted within 14 days of the date on which 
'the Notice of Promotion' is servied or deemed to have 
been served on the appellant". Regulation 89 (d) (d) 
provides inter alia, that where any notice is required to be 
served under the Act or Regulations in the case of a 
person service may be effected by delivering it to him 
personally or ' 'by sending it by prepaid post to his usual 
or last known place of abode". Further, Regulation 91 
(3) provides that when service is effected by prepaid post 
"unless the contrary is proven such service shall be 
deemed to have been effected at the time at which the 
letter containing the document would be delivered in the 
ordinary course of post". It can be seen that Regulation 
89 establishes how service is to be effected and 
Regulation 91 establishes when it is that the service is 
deemed to be effected. 

The onus is on the party required to give the statutory 
notice to show that it was duly given. In the context of 
this case it is encumbent on the promoting authority to 
show that it duly took every step the regulations require 
in making the selection for promotion. If it sends the 
notice by post it is necessary when challenged, that it 
prove that the notice was posted and that it was sent by 
prepaid post, otherwise it cannot rely on' the deeming 
provisions in Regulation 91 (3). In the present case the 
promoting authority adduced no evidence at all on the 
subject. Fortunately for it, the information presented to 
the Board by the Appellant and the admissions made by 
him rectified that deficiency. The information was that 
the Notice of Promotion which is required to be served 
under Regulation 57 was not served personally but sent 
by prepaid post to his usual place of abode. It was said to 
have been sent on 24 June 1986. Under Regulation 91 
service was therefore deemed to have been effect on 25 
June 1986, or at the latest on 26 June, that being the time 
expected for a letter to have been delivered in the 
ordinary course of post! There is no evidence to show 
that it was not so received on that day and thus "the 
contrary" has not been proven. Indeed quite the reverse. 
The evidence is that the letter was received at the 
Appellant's usual place of abode by his wife in the 
ordinary course of post. All the Appellant has proven is 
that he did not receive the letter himself because he was 
away from home. But that is not the point. All the 
mechanical processes necessary for service by post to be 
deemed to have, taken effect occurred. The letter was 
duly posted and delivered to his usual place of abode as 
required under Regulation 91. 

The circumstances of this case are similar to those 
considered by the English Court of Appeal in Cooper v. 
Scott-Farnell (1969) 1 All ER 178. That case concerned 
the service of a summons served under legislative 
provisions' not dissimilar to Regulations. 89 and 91. The 
summons duly arrived at the defendant's house but he 
had gone away on holiday and did not see the summons 
until he returned. The Court of Appeal nonetheless ruled 
that the summons had been duly served when it was 
delivered because the mechanics of statute had been com- 
pleted. The same approach had earlier been followed by 
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the English High Court in Layton v. Shires (1959) 3 All 
ER 587 where again a notice of intending prosecution 
under the Road Traffic Act was sent to the defendant but 
on the same day he went on an overseas holiday. It was 
taken in by a person in his employ but he did not receive 
it until he returned by which time it was too late. Again 
the Court held that if the letter is taken in by someone 
authorised to accept delivery the letter was deemed to 
have been served. Likewise in Moody v. Godstone Rural 
District Council (1966) 2 All ER 696 where a notice was 
sent to a person at a caravan park. The person was out of 
the country and it was therefore left with others at the 
caravan. Although the person to whom the notice was 
directed did not see it, the Court ruled that the letter was 
deemed to have been properly served [see too: Exparte 
Rossie (1956) 1 All ER 670]. The same approach has 
been endorsed in this country in Lombard Australia Ltd 
v. Mohrwinkel (1973) 21 FLR 227. 

There is good reason for the rule. If the letter is not 
returned there is every reason to believe that it has been 
accepted. Common sense suggests that a letter duly 
posted and not returned should be presumed to have 
been received by the addressee. The case is even stronger 
where it is known that the letter is taken in at the address 
to which it is sent and not returned. It is only reasonable 
to assume that if the letter was not taken in by the 
addressee it was taken in by his agent as was the case 
here. Were it otherwise, no one would get any business 
done; that is so whether it be in respect of a commercial 
business or in respect of promotions appeals. Consider 
the example of an applicant for promotion leaving to go 
on an extended holiday to China after being interviewed. 
He, with others, is sent a notice of promotion indicating 
he is unsuccessful. The others appeal, but not the 
holiday-maker because he does not see the notice. The 
appeals are heard and determined and the promoting 
authority acts on that determination as it is bound to. 
The holiday-maker returns from his holiday, opens the 
envelope with his notice and then tries to appeal. It 
cannot be that the person effectively held up the appeal 
process because he was away from his usual place of 
abode. The whole process would be unworkable. It 
would be as unjust for the other applicants as it would 
for the promoting authority. There has to be rigid time 
limits and the postal provisions were put into the 
Regulations to establish such a scheme. 

The law is clear, the notice sent on 24 June 1986, is in 
the circumstances deemed to be served no later than 26 
June 1986. The right of appeal therefore expired no later 
than 11 July 1986. The Appellant lodged his appeal some 
time after that. It was thus not lodged in accordance with 
section 80ZB (a) and so is incompetent. 

Furthermore, there is little to suggest that the 
Regulations operated harshly against the Appellant. He 
went to Derby, albeit as part of his job, knowing that his 
application for promotion was currently under review. It 
is not asking too much to expect a person who applied for 
promotion to make the necessary domestic or other 
arrangements to ensure that mail containing information 
regarding the promotion got to him within the proper 
time. The Appellant's wife does not appear to have 
redirected the letter in question until asked by him to do 
so. Even then he did not act upon it until he had it in his 
possession for a number of days, despite the time limit 
indicated on the notice which was then in his possession. 
The Appellant knew of his position within the statutory 
time limit. 

The promoting authority offered to assist him to lodge 
an appeal in time, but he chose instead to consider the 
matter, by which time the deadline had passed. 
Regulation 60 (2) makes provision for those in remote 
parts of the State to send a notice of appeal by telegram; 
it is specifically for situations such as these that this 
provision exists. The Appellant could have but did not 
avail himself of that provision. Indeed he did little to help 
himself at all. 

The appeal will be dismissed for want of jurisdiction. 

66 W.A.l.G. 

Order. 
That the appeal be dismissed for want of 
jurisdiction and the appointment of Mr Easom to 
the position of Managing Secretary, Broome 
District Hospital, Health Department of Western 
Australia, be and is hereby confirmed. 

Dated at Perth this 8th day of August 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Promotions Appeal Board. 

BEFORE THE PROMOTIONS APPEAL BOARD. 
PAB 123 of 1986. 

Between Mr F.J. Geiles, Recommended Officer and Mr 
D.C. Saxby, Appellant. 

Before the Promotions Appeal Board. 
The 29th day of July 1986. 

Position: Engineering Assistant Level 2 
Position No. 100171, Systems Operations Section, 
Water Supply Branch, Water Authority of WA. 

Mr P. King on behalf of the Recommending 
Authority. 

Mr J. Bainbridge on behalf of the Appellant. 

Reasons for Decision. 
THE CHAIRMAN: The Appellant was an unsuccessful 
applicant for promotion to the position of Engineering 
Assistant, Level 2 in the Western Australian Water 
Authority. He lodged an appeal against the Authority's 
decision not to recommend him for promotion to the 
office. 

At the outset the Authority chaUenged the competence 
of the appeal. It argued that the Appellant did not 
possess the necessary prerequisites for appointment to 
the office and thus has no right of appeal. 

The advertisement calling for applications to fill the 
office in question stipulated inter alia that, "Progress 
towards a Diploma in Civil Engineering with a minimum 
of eight units including Hydraulics 1 and Communica- 
tions 1. Experience with consumer complaints in water 
supply or sewerage operations in a major system 
desirable." was required. The Apphcant has recently 
commenced a course of study in that discipline at the 
Perth Technical College. He acknowledges that he does 
not possess the stipulated qualifications, although he has 
acted in the office in question. 

The Board is of one view about the matter, and indeed 
there is only one view that can be taken; that is that the 
appeal is incompetent. The Industrial Relations Act by 
section 80ZA provides that the "Board shall have 
jurisdiction to hear and determine an appeal by an 
eligible employee . . .". An "eligible employee" is 
defined by section SOX to mean "... any employee 
except where it is a prerequisite for the appointment of a 
person to the office (sic) for the person to have 
successfully completed any course of training, or to 
possess or to have made progress towards obtaining any 
educational qualification, in which case it means an 
employee who has successfully completed that course of 
training or possesses or has made progress towards 
obtaining that qualification, as the case may require; ) > 

Plainly to be an "eligible employee" for the purposes 
of an appeal in relation to the office in question it is 
necessary that the Appellant possess the educational 
qualification mentioned. He does not have any of those 
qualifications, he has only recently commenced studying 
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towards a Diploma in Civil Engineering. He is therefore 
not an "eligible employee" and therefore has no 
standing to bring the appeal as he did, even though he 
may have acted in the office. 

In the circumstances the appeal should be dismissed as 
being incompetent. Since the other Appellant has 
withdrawn his appeal, the appointment of Mr Geiles to 
the relevant office is confirmed. 

Order. 
That the appeal be dismissed and the appointment 

of Mr Geiles to the position of Engineering 
Assistant, Level 2, Position No. 100171, Systems 
Operations Section, Water Supply Branch, Water 
Authority of WA, be and is hereby confirmed. 

Dated at Perth this 29th day of July 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Promotions Appeal Board. 

BEFORE THE PROMOTIONS APPEAL BOARD 
AT PERTH. 

Appeal No. 95 of 1985. 

Senior Officer, GR-5-3 Greenough Regional Prison, 
Prisons Department. 

Mr J. Bull appeared on behalf of the Promoting 
Authority. 

Mr Cloughan appeared on behalf of the Appellant. 

Decision. 
THIS is an appeal by Mr P.R. Hood against the appoint- 
ment of Mr S.P. Goodall to the position of Senior 
Officer, GR-5-3 at Greenough Regional Prison. 

The Board, having carefully considered all the 
evidence placed before it, finds as follows:— 

The two parties to this appeal are both qualified to 
hold the position of Senior Officer. Their total service as 
Prison Officers is about equal and they have both had 
ample opportunity to act as Senior Officers and to 
demonstrate their capability as well as to gain a 
knowledge of what is required in the role. 

It was the opinion of both the recommending panel 
and of the officers who participated in a recent staff 
appraisal that Mr Goodall displays aptitude and merit 
which place him at a decided advantage when compared 
with Mr Hood in a contest for promotion. 

The appellant, Mr Hood, suggests that he has been 
unfairly assessed and that one superordinate who is a 
close friend of Mr Goodall should have disqualified 
himself from the selection process. 

The role of the Appeal Board is to make a completely 
fresh and new assessment of the claims of the parties, 
unencumbered by any previous relationships or precon- 
ceived ideas. On this occasion we have put aside the 
evidence of the interviewing officers and of the Staff 
Appraisal forms. We have looked at the total history of 
the parties and made our own assessment of some of their 
personal qualities insofar as that is possible from their 
performance as witnesses. 

Mr Goodall's experience as a Youth Leader in the 
United Kingdom seems particularly appropriate to his 
duties and would appear to suit the philosophy and 
policy of the Prisons Department at least as well as Mr 
Hood's prior experience as a policeman and a soldier. 
The evidence presented also points to Mr Goodall having 
an advantage in the area of leadership and manner of 
approach. 

The appellant has failed to establish a better claim to 
the position so it is the decision of the Board that Mr 
Goodall's appointment is confirmed. 

Dated at Perth this 7th day of August 1985. 

(Sgd.) J .A. NEGUS, 
Commissioner, Chairman. 

BEFORE THE PROMOTIONS APPEAL BOARD 
AT PERTH. 

No. 173 of 1985. 

Senior Draughtsman (Civil/Structural) — State Energy 
Commission. 

Mr N. Fry appeared on behalf of the promoting 
authority. 

Mr R. Guthrie (of Counsel) appeared on behalf of the 
appellant. 

Decision. 
THIS is an appeal by Mr M. Jemetz against the promo- 
tion of Mr R. Lawrence to the position of Senior 
Draughtsman (Civil/Structural) with the State Energy 
Commission. 

The Board, having carefully considered all the 
evidence placed before it, has decided as follows:— 

Mr Jemetz is some 10 years older than Mr Lawrence 
and his appeal is based in the main on his greater length 
of experience as a draftsperson together with the fact that 
he has had a significant portion of that experience in 
private industry. He relies also on the fact that his service 
with the Energy Commission is some nine months longer 
than Mr Lawrence and that he has reached the maximum 
of the incremental salary scale whilst Mr Lawrence has 
not. 

It is clear that both parties are extremely competent 
and well qualified draftspersons and either would be 
capable of carrying out the duties of the position under 
review. The spirit of the Act requires that the 
recommending authority and the Appeal Board 
endeavour to ensure that the most deserving applicants 
receive promotion. This does not mean necessarily the 
person with longest service or a person deserving a 
reward. The search must be for the person who will do 
the job best. 

This position is largely managerial and supervisory in 
nature so it becomes necessary to examine the attributes 
of the parties in an attempt to ascertain who might have 
the greater aptitude in terms of communication skills and 
personnel management. The evidence of Mr Ronchi was 
a useful addition to the Board's own observations in this 
regard. Both men have had the opportunity to act as 
Senior Draughtsman and Mr Ronchi as their immediate 
superior in the position of Draughtsman in Charge has 
had a unique opportunity to assess and compare them. 
He was firm in his opinion that Mr Lawrence was much 
better suited to the duties than Mr Jemetz and his expert 
opinion was not seriously challenged under cross 
examination. 

In comparing the experiences of the parties it is too 
simplistic to merely list the length of time which in effect 
would be to consider seniority by another name. The 
quality, relevance and significance of and the value 
gained from the experience will all be factors to be con- 
sidered. On this occasion the experience of the parties 
within the Energy Commission is the most significant in 
terms of demonstrated ability to fill this position. There 
is little to choose between them in regard to that 
experience. 
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Mr Lawrence has a slight qualification advantage. The 
sworn testimony and the Board's observations indicate 
that he has a decided advantage on the score of aptitude. 
Mr Jemetz has failed to establish a better claim to the 
position and therefore the appointment of Mr Lawrence 
is confirmed. 

Dated at Perth this 17th day of September 1985. 

(Sgd.) J.A. NEGUS, 
Chairman. 

BEFORE THE PROMOTIONS APPEAL BOARD 
AT PERTH. 

Appeal No. 114 of 1985. 

Director of Nursing Services, Sunset Hospital, Dalkeith. 

Mr Love appeared on behalf of the Recommending 
Authority. 

Mr Voudouris appeared on behalf of the Appellant. 

Decision. 
THIS is an appeal by Mrs M.I. Cox against the 
recommendation that Mrs M. O'Kane be appointed to 
the position of Director of Nursing Services at Sunset 
Hospital by the Health Department. 

The Board has considered carefully all of the evidence 
placed before it in this matter and has decided as 
follows:— 

Both of the parties to this appeal and a number of 
other applicants, we are given to understand, are of high 
quality and would be able to fill the position under review 
with distinction. The recent history of Sunset Hospital is 
such that the newly appointed Director of Nursing will 
have a vital role to play in lifting the public image of the 
hospital and in building the morale of the workforce. 
The recommended applicant, Mrs O'Kane, has accrued 
some fortuitous advantage in this area because through 
force of circumstances she has had the opportunity to 
demonstrate her skills as Acting Director of Nursing 
Services in the difficult period. 

The situation is that since May 1984, Mrs O'Kane has 
been third in the nursing hierarchy at Sunset. Her 
position was Relieving Deputy Director of Nursing. The 
appellant, Mrs Cox was Deputy Director and the 
Director was a Mr Hackaart whose illness and subse- 
quent resignation in April 1985 created the vacancy 
which is the subject of this appeal. 

In February 1985, Mrs Cox went on approved study 
leave, with a scholarship to complete her Bachelor of 
Applied Science course as a full-time student at the 

WAIT. Consequently Mrs O'Kane became Acting 
Deputy Director of Nursing and then in April she took 
over Mr Hackaart's duties as Acting Director. 

It has now been recommended that Mrs O'Kane jump 
ahead of Mrs Cox in the hierarchy and be given the 
appointment as Director. To sustain such a promotion, 
Mrs O'Kane will -need to demonstrate outstanding 
capabilities. 

Fortunately for Sunset Hospital, both parties to the 
appeal are extremely capable and the final decision as to 
which of them will hold the senior position is a finely 
balanced one. The Board has examined the claims of 
both parties in terms of the criteria set by the 
recommending officers. We have rejected the question of 
"availability to take up the post in a reasonable time" as 
being a criterion which is patently unfair to Mrs Cox. If 
she is the best person for the job it would be quite 
reasonable to appoint her and to continue Mrs O'Kane in 
the acting position until Mrs Cox's study leave was 
completed. 

The Board has not examined any of the references of 
the parties because such information was not presented 
at the hearing. 

In relation to the other stated criteria we find that both 
parties have the level of maturity required. Mrs Cox 
through her almost completed tertiary studies has an 
academic advantage over Mrs O'Kane but this is offset to 
some extent by the course in Gerontology which Mrs 
O'Kane completed at the Mount Royal Hospital in 1980. 
The breadth and variety of Mrs O'Kane's nursing 
experience gained in New Zealand and in Victoria gives 
her a valuable advantage over Mrs Cox, whose previous 
work has been more limited. Mrs Cox on the other hand 
has had more opportunities to gain experience as Acting 
Director of Nursing at Sunset, having been the Deputy 
since 1980. 

When assessing the personal attributes of the parties 
the Board is of the view that some slight advantage in the 
area of leadership, communication and the interactive 
skiUs of personnel management lies with Mrs O'Kane 
whilst recognising that Mrs Cox is adequate in those 
areas. 

In an extremely close contest the final balance is 
tipped, in our view, by the experience that Mrs O'Kane 
has enjoyed as Director of Nursing in her own right at the 
Wycheproof District Hospital in Victoria. Relieving 
another person, whilst valuable in itself, is not to be 
compared with carrying the ultimate responsibility. 

Mrs Cox has not established a better claim to the 
position than the recommended applicant so it is the 
decision of the Board that Mrs M.H. O'Kane's appoint- 
ment to the position is confirmed. 

Dated at Perth this 1st day of August 1985. 

(Sgd.) J.A. NEGUS, 
Chairman. 

PUBLIC SERVICE — Reclassification appeals — 

Appeal Effective 
No. Name Item No. Decision Date* 

PSA 888/85 Sheridan Gaie HRYCYSZYN 064038 Withdrawn 
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SCHOOL TEACHERS TRIBUNAL — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T 4 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Claimant and the 
Honourable Minister for Education, Respondent. 

Before the Commission constituted by the 
Government School Teachers Tribunal. 

Mr Commissioner G.J. Martin (Chairman), 
Mr D.G. Powell (Member), 

and Dr K.W. Evans (Member). 
The 17th day of September 1986. 

Mr M.T. Ritter (of Counsel) on behalf of the 
Applicant. 

Mr M.A. O'Connor on behalf of the Respondent. 

Reasons for Decision. 
THE CHAIRMAN: This is the unanimous decision of 
the Tribunal. 

This application is couched in the following terms: 
Mr S appeals against the termination of his 

employment by the Director General on the grounds 
of inefficiency. 

The grounds of appeal are that the Director 
General has failed to give adequate weight to the 
response of the appellant in reply to the adverse 
report and failed to take into consideration the 
previous satisfactory service of Mr S. 

In essence the Tribunal is being asked to exercise the 
jurisdiction conferred upon it under paragraph (a) of 
subsection (1) of section 78 of the Industrial Relations 
Act 1979 and which reads so far as it is relevant to this 
matter as follows: 

78 (1) Subject to Division 3 of Part II, the 
Tribunal has exclusive jurisdiction 

(a) to enquire into and deal with 
(i) ... 
(ii) any matter concerning the interpre- 

tation or application of any Act or 
Regulation governing the service of 
a teacher, a group of teachers or 
teachers generally or concerning 
any inequity arising out of the 
application of any such Act or 
regulation. 

(My Emphasis.) 

The Tribunal is not empowered in our view, by any 
other part of the Act to entertain or deal with the subject 
matter now before it. 

In this matter the applicant relies primarily on the 
"inequity" provisions of placitum (ii) of that paragraph. 

The Proceedings. 
The application was filed in the office of the Registrar 

on the 16th day of May 1986 and first listed for hearing 
by the Tribunal for the 23rd day of May 1986. 

However, at the request of Counsel for the applicant 
and with the concurrence of the respondent the hearing 
was adjourned to a date to be fixed upon further request 
from the applicant. As a result of that further request the 
matter commenced before the Tribunal on the 23rd day 
of June 1986 and proceeded on the 25th and 26th days of 
June 1986. 

Due to the absence from the State of Counsel for the 
applicant during the month of July 1986 and the appli- 
cant not wishing to change Counsel, the matter was 
resumed on 31 July 1986. 

That hearing date was followed by an absence by the 
Chairman from the State for a period of two weeks and 
thus the matter resumed next on the 28th day of August 
1986 and on which day the Tribunal reserved its decision. 

The Background in Summary from the Material 
before the Tribunal. 

Mr S commenced his career as an apprentice in a 
marine repair yard in Calcutta and went to sea as a Third 
Engineer/Junior Engineer in 1974. He served in the 
merchant navy until 1979 and by which time he held a 
First Class certificate as an Engineer, Combined Steam 
and Motor issued by the Department of Transport in 
London enabling him to command a ship of any size in 
the capacity of Chief Engineer and in which capacity he 
did serve from 1978-79. 

Additionally Mr S holds a Post Graduate Diploma in 
Management Studies (Shipping and Offshore 
Exploration) from the Plymouth Polytechnic. 

Mr S's service with the respondent commenced in 
September 1981 in a temporary position as a Lecturer B 
in the Marine Engineering area in the Technical 
Extension Service. That appointment lapsed in January 
1981 but was renewed in August 1982. 

From the 1st day of February 1983 Mr S was appointed 
to the substantive position of Lecturer B at the Technical 
Extension Service and because that position was a 
permanent position it accorded him permanent status 
within the Technical Education Division of the 
Education Department. 

In 1984, Mr S became a Lecturer A. His work in the 
Technical Extension Service involved marking 
"Correspondence" lessons, course writing and lecturing 
part-time in marine subjects at the Fremantle Technical 
College. 

In 1985 he was transferred to that latter college 
wherein a vacancy had occurred in the Department of 
Marine Studies as a Lecturer A in marine engineering. 

Mr S undertook but did not complete study towards 
teaching qualifications at the Western Australian 
Institute of Technology in 1983 and 1984. His enrolment 
was terminated by that institution in 1985. 

On the 15th day of October 1985 the respondent's 
Relieving Superintendent — Engineering Technology 
and Computing accompanied by the Head of 
Department Maritime School at the request of the 
Principal of the Fremantle Technical College, conducted 
an assessment of Mr S delivering a lecture. 

The results of that assessment were not taken any 
further as it was considered to have been made in 
circumstances which were unfair to Mr S. He had been 
suspended from teaching duties on the 24th day of 
September 1985 as a result of complaints by some 
students and returned to those duties on the 14th day of 
October 1985. 

The Relieving Superintendent conducted another 
assessment of Mr S delivering a lecture on the 25 th day of 
October 1985, again in company with the Head of 
Department Maritime School. 

Mr S was relieved of teaching duties and assigned 
course writing duties from 26 October 1985 until the 
commencement of first term in 1986. 

The results of that assessment were forwarded to Mr S 
by letter dated 1 November 1985 (Exhibit 2). It concluded 
that Mr S does "not demonstrate the necessary basic 
teaching skills and leadership required of a Lecturer A in 
the Technical Education Division". 

Mr S responded to that letter in detail by letter dated 
the 4th day of December 1985 (Exhibit 8). 

Mr S resumed teaching duties from the beginning of 
first term in 1986. 

The Relieving Superintendent Engineering 
Technology and Computing being aware in that term 
that he was required to conduct a further assessment of 
Mr S delivering a lecture, before the end of that term, did 
so on the 26th day of March 1986. 
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The Relieving Superintendent's report to the Director 
General of Education on that assessment (Exhibit 4) 
concluded that he considered Mr S's teaching to be 
unsatisfactory and his work as a teacher to be inefficient. 

By memorandum dated 9 May 1986 (Exhibit B) the 
Director General of Education recommended to the 
respondent that Mr S be dismissed on the ground that he 
was inefficient in his position as a Lecturer A (Marine 
Engineering) in the Technical Education Division of the 
Education Department. 

The respondent accepted that recommendation 
(Exhibit C) and by letter dated the 14th day of May 1986 
(Exhibit A) Mr S was advised by the Director General of 
Education that his contract of employment was 
"terminated effective as of the close of business on 
Friday 23 May 1986". 

The Issues. 
The action taken by the respondent is governed by 

Regulation 86A of the Education Act Regulations 1960 
and which reads as follows: 

Division 5A — Dismissal for Inefficiency. 
86A (1) Subject to this regulation a teacher who is 

inefficient is liable to be: 
(a) reduced to a position carrying a lower 

salary or remuneration; or 
(b) dismissed. 

(2) Where the Director General receives no less 
than two reports that a teacher is inefficient the 
Director General shall forward a copy of the reports 
to the teacher and request that the teacher submit a 
written explanation on the reports within the time 
specified in the request. 

Each of the reports referred to in subregulation 
(2) of this regulation shall come from: 

(a) the principal of the school at which the 
teacher is employed; or 

(b) a person holding or acting in a position of 
Superintendent or a higher position 

and may be given by the same person or by different 
persons. 

(3) Where after considering the reports made 
under subregulation (2) of this regulation in relation 
to a teacher and the written explanation (if any) 
given by the teacher in respect of the reports the 
Director General is satisfied that the teacher is 
inefficient the Director General may: 

(a) direct that the teacher be reduced to a 
position carrying a lower salary or 
remuneration; or 

(b) recommend to the Minister that the 
teacher be dismissed. 

(4) Upon considering the: 
(a) reports made pursuant to subregulation (2) 

of this regulation that a teacher is 
inefficient; 

(b) explanation (if any) given by the teacher 
pursuant to subregulation (2) of this 
regulation in respect of the reports; and 

(c) recommendation made by the Director 
General pursuant to paragraph (b) of sub- 
regulation (3) of this regulation. 

the Minister may by order in writing dismiss the 
teacher and the Order has effect accordingly. 
(JVA Government Gazette 9 November 1979 p. 3582 
and 24 April 1980 p. 1245.) 

In our view those provisions were complied with in 
that: 

(a) The Director General did receive two reports 
that Mr S was inefficient (Exhibits 2 and 4). 

(b) Mr S did submit a written explanation on the 
reports (Exhibit 8) in respect of the first report and 
(Exhibit 9) in respect of the second report. 

(c) The reports came from a person acting in a 
position of Superintendent. 

(d) The Director General considered the reports 
and the written explanations thereon by Mr S and 
was satisfied that Mr S as a teacher was inefficient 
(Exhibit B). 

(e) A recommendation was made by the Director 
General that Mr S be dismissed (Exhibit B). 

(f) The respondent considered the reports and the 
recommendation of the Director General and by 
Order in writing dismissed Mr S (Exhibit C). 

The respondent's consideration of Mr S's explanation 
on the two reports is not specifically referred to but it was 
not suggested that such was not the case. 

The Tribunal's role in this matter arises from Section 
78 of the Industrial Relations Act 1979 subsection (1) 
paragraph (a) and which reads: 

Jurisdiction of Tribunal. 
78 (1) Subject to Division 3 of Part II, the 

Tribunal has exclusive jurisdiction: 
(a) to enquire into and deal with 

(i) any industrial matter relating to a 
teacher, a group of teachers or 
teachers generally; and 

(ii) any matter concerning the inter- 
pretation or application of any Act 
or regulation governing the service 
of a teacher, a group of teachers or 
teachers generally or concerning 
any inequity arising out of the 
application of any such Act or 
Regulation. 

(Division 3 of Part Ii of the Act dealing with the 
power of the Commission in Court Session to make 
General Orders is not relevant to these proceedings.) 

The manner in which the Tribunal should exercise its 
powers under this provision was the subject to some 
debate at the commencement of proceedings. 

In our view simply put, to "enquire into and deal with 
any matter concerning the application of any Regulation 
governing the service of a teacher ... or concerning any 
inequity arising out of the application of any such 
regulation" requires the Tribunal to examine or to 
investigate the circumstances leading to the application 
of the regulation to the teacher and remedy or redress 
any situation wherein there have been wrong conclusions 
drawn from facts or mistakes in the facts or the absence 
of common sense, impartiality or fairness. 

In the matter before the Tribunal the applicant 
submitted that: 

* Mr S is well qualified and very experienced in 
Marine Engineering. 

* There is not adequate proof that Mr S is 
inefficient as a teacher. 

* There are factual inaccuracies and technical 
errors in the reports presented to the Director 
General and upon which he based his 
recommendation. 

* The allegation of inefficiency is inconsistent 
with the qualifications, experience and assess- 
ment of Mr S by previous superiors and 
lecturers at the Western Australian Institute of 
Technology when he was studying for a 
Teachers qualification. 

* Various individuals within the Technical and 
Further Education system had personal reasons 
for wanting Mr S to be dismissed. 

* At Fremantle Technical College misleading 
reports were written about Mr S and some 
persons exceeded their authority and lacked 
objectivity in their endeavours to effect the 
dismissal of Mr S. 

* The performance of Mr S's students in 
examinations belies any suggestion of 
inefficiency. 
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* The assessments made of Mr S's classroom 
teaching were unfairly conducted. 

* As an alternative to reinstatement in the 
position he occupied immediately prior to the 
termination of his contract of employment by 
the respondent and without conceding 
anything from that position it would be 
appropriate for the Tribunal to quash the 
decision of the respondent and recommend that 
Mr S be transferred back to the Technical 
Extension Service, in which area Mr S's 
efficiency had never been the subject of 
question. 
Such a move would not entail face to face 
teaching with students, if Mr S did in fact have 
such a problem. 

* The discretion of the Director General of 
Education and the respondent was wrongly 
exercised and too harsh against a person with 
five years of good service and that person 
should be given the opportunity to prove 
himself. 

The applicant presented witnesses to deal with all of 
those assertions and painstakingly took the Tribunal 
through all of the documentary material bearing upon 
the termination of Mr S's contract of employment. 

Mr S can be extremely satisfied with the manner in 
which his case was presented to the Tribunal. 

The respondent submitted that: 
* The processes of regulation 86A of the 

Education Act 1928 has been adhered to and 
properly applied. 

* Mr S had no teaching qualifications or teaching 
experience when first employed but would have 
been made aware when accorded permanent 
status that he was required to complete a course 
of teacher training. He had not done so and his 
enrolment in that course had been terminated 
by the institution at which he commenced such 
training. 

* During 1985-86 at Fremantle Technical College 
Mr S had been the subject of complaints from 
mature age students on teaching matters. 

* Any reference to bias against Mr S by other 
lecturers or superiors were unsubstantiated. 

* Mr S's work record at the Technical Extension 
Service was not unblemished and he had been 
counselled on punctuality and suspended from 
course writing for a time. 

* The assessments conducted of Mr S were 
performed by a person well qualified and long 
experienced in the teaching requirements of the 
Technical Education Division of the Education 
Department. 

* Those assessments were fairly and properly 
conducted with objectivity and there were no 
reasons for bias against Mr S. 

* The recommendation of the Director General 
of Education and the decision of the 
respondent were justified in all of the 
circumstances. 

* It would be inequitable and anomalous to 
reinstate Mr S in the Technical Extension 
Service because he is an unqualified teacher 
despite his permanent status and the Technical 
Extension Service is increasing the extent of 
face to face teaching. 

Like the applicant the respondent presented detailed 
documentary and oral evidence to the Tribunal upon all 
of the circumstances leading to the termination of the 
contract of employment of Mr S. 

Our Conclusions: 
In our view, from all of the material before the 

Tribunal there is not substance to the allegations by the 
50791—11 

applicant that the termination of the contract of employ- 
ment of Mr S by the respondent was in any way 
motivated or engineered by any person or persons for 
ulterior motives or otherwise. 

Nor do we discern that any person or persons 
associated with the events leading to that termination 
held any feelings of animosity or bias towards Mr S 
which would have affected an objective appraisal of his 
knowledge of the subjects he was teaching and his 
capacity and competency to teach those subjects. 

We are of the view that Mr S was carefully scrutinised 
in his role as a teacher by persons who are qualified and 
experienced teachers and who possess the technical 
knowledge, experience and qualifications necessary to 
understand the subject matter of those teachings and 
detect any errors or deficiencies in their presentation. 

We do not accept that such persons would enter an 
adverse report on Mr S's capacity as a teacher without 
due and proper care and we find on the material before 
us that those reports are to be preferred to the replies 
thereto and the defenses of Mr S. 

Mr S was adjudged to be less than competent as a 
classroom teacher and we see no reason to disturb or to 
interfere with that finding. 

If there is any criticism to be made of Mr S's 
treatement after his three separate assessments it lies in 
the apparent absence of remedial action by those 
responsible for his work. 

However, that deficiency is overshadowed by the 
failure on Mr S's part to continue his teaching training 
and for which no cogent explanation was tendered to us. 
It was in his own interests to so pursue that training, and 
we were told, obligatory for him to do so as a permanent 
position holder and his failure to do so must be accepted 
by him as a contributing factor towards his ultimate 
situation. 

We have no difficulty in accepting that on the reports 
presented to him and the replies thereto by Mr S that the 
Director General of Education was satisfied that Mr S 
was inefficient as a teacher. 

Given that conclusion the alternatives then open to the 
Director General of Education under Regulation 86A 
namely those set out in paragraphs (a) and (b) of sub- 
regulation (3) were namely: 

(a) Direct that the teacher be reduced to a 
position carrying a lower salary or remuneration; or 

(b) recommended to the Minister that the teacher 
be dismissed. 

Faced with a proven disinclination by Mr S to pursue 
his training as a teacher there would in our view be no 
point and indeed it would be counter productive to 
relocate him to a lesser position where his deficiencies 
would manifest themselves again or to' 'hide him away in 
a backroom for his own sake" and thus the decision to 
recommend the termination of the contract of 
employment was the only commonsense alternative 
answer to the problem. 

Having inquired into the application of Regulation 
86A to Mr S we find that it was properly, appropriately 
and equitably applied and we deal with the matter by an 
Order to that effect which now issues. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T4 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Applicant and the 
Honourable Minister for Education, Respondent. 

Order. 
HAVING heard Mr M.T. Ritter (of Counsel) on behalf 
of the applicant and Mr M.A. O'Connor on behalf of the 
respondent, the Commission constituted by the 



1874 

Government School Teachers Tribunal pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby declares: 

That the termination by the respondent of the 
contract of employment of Mr R. Sahia by the 
application of regulation 86A of the Education Act 
Regulation 1960 was not inequitable. 

Dated at Perth this 17th day of September 1986. 
By the Government School Teachers Tribunal. 

(Sgd.) G.J. MARTIN, 
[L.S.] Chairman. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. TCR 12 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Claimant and the 
Honourable Minister for Education, Respondent. 

Before the Commission constituted by the 
Government School Teachers Tribunal. 

Mr Commissioner G.J. Martin (Chairman), 
Mr D.G. Powell (Member), 

and Dr K.W. Evans (Member). 
The 23rd day of September 1986. 

Statement. 
THE CHAIRMAN: The Tribunal has decided that the 
appeal brought by the claimant on behalf of Mr G.B. 
Pryce against the punishment imposed upon him by the 
Director General of Education, for alleged misconduct 
under section 7C of the Education Act 1928 be dismissed. 

The Tribunal confirms the determination of the 
Director General of Education and his order that Mr 
G.B. Pryce be transferred at his own expense to the 
Carnarvon Senior High School at the end of the third 
school term, 1986 provided that if as suggested during 
the proceedings before us, it becomes necessary due to 
staffing problems to transfer Mr G.B. Pryce to some 
other school in lieu of Carnarvon Senior High School, 
the expenses of such transfer to be borne by Mr G.B. 
Pryce shall not exceed the amount that would have been 
incurred by him in transferring from Tom Price to 
Carnarvon. 

We give this decision now because of the time 
limitations arising from the present school holidays and 
the transfer arrangements which need to be effected by 
the respondent and Mr G.B. Pryce. 

We will publish our reasons for decision later and now 
issue our Order in determination of the matter. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. TCR 12 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Claimant and the 
Honourable Minister for Education, Respondent. 

Order. 
HAVING heard Mr A.B. Lucev on behalf of the 
claimant and Mrs M.A. Yeats (of Counsel) on behalf of 
the respondent, the Commission, constituted by the 
Government School Teachers Tribunal pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders: 

1. That the appeal by Mr G.B. Pryce against the 
punishment imposed on him for alleged misconduct 
under the Education Act 1928, be dismissed. 
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2. That the determination by the Director- 
General of Education pursuant to section 7C (12) of 
the Education Act 1928 that Mr G.B. Pryce is guilty 
of misconduct for the purposes of section 7C (2) of 
the aforesaid Act, be confirmed. 

3. That the order of the Director-General of 
Education that Mr G.B. Pryce be transferred at his 
own expense to Carnarvon Senior High School at 
the end of the third school term, 1986 pursuant to 
section 7C (12) (a) (iv) of the Education Act 1928 be 
confirmed subject to the following modification 
namely that in the event of Mr G.B. Pryce being 
transferred by the Director-General of Education to 
another school in lieu of Carnarvon Senior High 
School, the expenses of such transfer to be borne by 
Mr G.B. Pryce shall not exceed the expenses which 
he would have incurred in transferring from Tom 
Price to Carnarvon. 

Dated at Perth this 23rd day of September 1986. 
By the Government School Teachers Tribunal. 

(Sgd.) G.J. MARTIN, 
[L.S.] Chairman. 

NOTICES — 
Union matters — 

No. 300 of 1986. 

NOTICE is given of an application by the "Master 
Gentlemen's Hairdressers' Association of WA Union of 
Employers, Perth", under the Industrial Relations Act 
1979, to substitute a new set of rules for the existing 
registered rules. 

The proposed new rules relating to the name, 
qualification of persons for membership and the area of 
the State within which the organisation intends to 
operate are set out below. 

1.—Name. 
The name of the Association will be the Master 

Gentlemen's Hairdressers' Association of Western 
Australia Union of Employers Perth; hereinafter called 
the Association. The name Hair Fashion Council is the 
title of a sub-committee, specialising in promoting style 
and fashion, and whilst having its own Executive 
Officers, is part of, and answerable to, the Association. 

8.—Membership. 
Membership is restricted to any bona fide person who 

is duly qualified and registered with the Hairdressers' 
Registration Board of WA as engaged in the conduct of a 
business of Hairdressing and such other activities 
generally associated with Hairdressing establishments; 
but more particularly defined elsewhere in these Rules; 
and who, upon application to the Executive on the 
prescribed form and payment of the annual fee, is 
accepted by the Executive. Provided always that 
membership may be refused to only persons of bad 
character, or who are not registered with the 
Hairdressers' Registration Board of WA as a principal 
within the meaning of the Hairdressers' Registration Act 
1946-68. 

8A. Honorary Membership: Honorary Member- 
ship is to be strictly limited and will be granted 
only in special circumstances recommended by 
the Committee and approved by the succeeding 
General Meeting. 
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8B. A right, privilege or obligation of a person by 
virtue of his membership is not transferable and 
terminates upon his ceasing to be a member; 
save only in the case of winding up as detailed 
in Rule 7 D (1) (b). 

24.—Definition of Hairdressing Industry Proposed 
by the Federal Council of Master Hairdressers 

April 1983. 

The Industry in or in connection with which the 
Federal Association of Master Hairdressers is formed is 
the Hairdressing Industry, which without limiting the 
generality of the foregoing includes "The operation of 
Hairdressing salons and establishments for the conduct 
of and pertinent to the Industry. The carrying out in hair- 
dressing salons and establishments of the arranging, 
dressing, curling, waving, cleansing, shampooing, 
cutting, trimming, shaving, singeing, bleaching, dyeing 
tinting, colouring, removal, massaging, cleansing and 
stimulation or otherwise treatng the hair, beard, face, 
scalp or neck of any person whether by hand, or with the 
use of cosmetics, antiseptic or similar preparation of 
tonics, lotions, creams or otherwise, or by any 
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mechanical or electrical apparatus or appliances. The 
carrying out of any beauty treatment, manicuring, 
pedicuring and ear piercing in hairdressing salons or 
establishments. The fitting, colouring treatment and 

, servicing of wigs and hair-pieces. The sale of hair 
dressing products, creams, lotions and beauty products 
in the salons or establishments of a hairdresser." 

This matter has been listed for hearing before the Full 
Bench on 17 February 1987. 

A copy of the rules of the organisation and the 
proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest or desires to object 
to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 23rd day of September 1986. 

T. POPE, 
Deputy Registrar. 




