
Sub-Part 4 WEDNESDAY, 15th APRIL, 1987 Vol. 87—Part 1 

THE mode of citation of this volume of the Western Australian Industrial Gazette will be as follows: — 
67 W.A.I.G. 

CUMULATIVE CONTENTS AND DIGEST APPEAR AT THE END OF THIS PUBLICATION 

INDUSTRIAL APPEAL COURT — 

Appeals against decision of 
Commission in Court Session — 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 5 of 1986. 

Heard: 3 November 1986. 
Delivered: 13 November 1986. 

Coram: Brinsden J. (President), Kennedy & Olney JJ. 

Between Robe River Iron Associates, Appellant and the 
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BRINSDEN J.: The respondent union made an 
application (C676 of 1986) for a compulsory conference 
pursuant to the provisions of section 44 of the Industrial 
Relations Act 1979 and Amendments (the Act). The 
Schedule to that application complained that on 2 
October power shovel crews employed by the appellant 
were informed that as from that date shovels would be 
manned by one, rather than two operators. The union 
foreshadowed that that, direction would cause not only 
trouble between the union and the appellant but 
throughout the iron ore industry. The assistance of the 
Commission was sought to resolve the dispute. Chief 
Commissioner Collier on behalf of the Commission 
convened a conference on 3 and 6 October but he was 
unable to effect an end to the dispute by agreement. 
Therefore on the latter date the Chief Commissioner 
prepared a memorandum of matters for hearing and 
determination under section 44. The document states 
that the matter described in the Schedule attached to it, 
at the conclusion of the conferences held before the 
Chief Commissioner on 3 and 6 October respectively had 
not been settled by agreement between the parties. The 
Schedule stated that the union claimed that the shovesl 
which were utilised by the appellant in its Pannawonica 
operations should be manned by two persons as had been 
the practice since the inception of mingin operations at 
Pannawonica. The appellant opposed that claim. 
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On 7 October 1986 it sat in Court Session. Chief 
Commission Collier advised the parties who were 
represented before it that the matter had been allocated 
to the Commission in Court Session by him after the 
conferences which he had conducted failed to resolve the 
dispute. He stated that the reference from him to the 
Commission in Court Session was listed for hearing to 
give the appellant an opportunity to show cause why the 
Commission should not issue an interim order in the 
terms of the Union's claim pending hearing and final 
determination of the dispute. The Chief Commissioner 
went on to outline the nature of the dispute stating that 
the Union strenuously opposed the decision to man the 
shovels by one person because such shovels were manned 
by two persons throughout the whole of the iron ore 
industry. The union claimed that the decision of the 
appellant could lead to industrial action by shovel drivers 
throughout the iron ore industry in this State and the 
Commission had no reason to doubt that possibility. 
Any such industrial action the Commissioner stated, 
could halt iron ore production in the Pilbarra which 
would be inimical to the economy of the State and the 
Nation and to the interests of other iron production and 
processing companies and indeed to the interests of all 
the employees in the industry. The Commissioner then 
quoted section 6 of the Act which sets out the principal 
objects of the Act, the relevant one being section 6(c)' 'to 
provide means for preventing and settling industrial 
disputes not resolved by amicable agreement, including 
threatened, impending and probable industrial disputes, 
with the maximum of expedition and the minimum of 
legal form and technicality". The Commissioner then 
said and I quote the passage in full: 

We consider that the dispute over the manning of 
shovels between the company and the union can be 
settled by arbitration, with a maximum of 
expedition and without disruption to production, if 
the stattts quo remains without prejudice to either 
party until both sides have argued their respective 
cases and the Commission has finally determined 
the question. This should also prevent probable 
industrial disputes elsewhere. 

The alternative — that is a manning change 
before the merits are argued in the Commission — 
has the potential to exacerbate the dispute presently 
before the Commission in Court Session and cause 
other serious industrial problems. In the current 
sensitive situation the alternative seems 
unnecessary. Any exacerbation of the problems in 
the overall dispute between the company and the 
unions or the extension of the dispute elsewhere may 
well interfere with an expeditious and just hearing 
and determination of the matter now before us. 

The appellant through its counsel was asked to show 
cause why an interim order should not be made in the 
terms foreshadowed. Counsel endeavoured to persuade 
the Commission against the course it proposed but was 
unsuccessful. At the conclusion of the argument the 
Commission adjourned but a short time later resumed 
the hearing and stated that it had come to the conclusion 
that an interim order should issue. It promised reasons 
for the decision to be issued later but at the time of 
hearing of this appeal those reasons have not issued. 
Commissioner Collier then stated that minutes of the 
proposed interim order would now issue and the parties 
might speak to the same immediately. The parties did 
speak to them and later on the same date an order was 
made, the relevant portions of which are in these terms: 

The Commission in Court Session pursuant to the 
powers conferred on it under the (Act) hereby 
orders: 

(1) That notwithstanding anything to the 
contrary contained in the Order of the 
Commission dated 21 August 1986 in 
Application No. 758 of 1986 and pending 
hearing and final determination of 
Application No. CR676 of 1986, the 

respondent shall man each P & H 2100 
Shovel which is utilised in its Pannawonica 
operations by two persons. 

(2) That the respondent report to the 
Commission on a daily basis the number 
of shovel drivers who report for duty on 
each shift and any incidents of 
absenteeism and refusal by shovel crew 
members to accept work backs, call out 
and reasonable overtime. 

The appellant appeals from the making of that order 
pursuant to the provisions of section 90 of the Act the 
grounds of the appeal being as follows: 

1. The Commission in Court Session ('the 
Commission') erred in law and exceeded it 
jurisdiction under the Industrial Relations Act 1979 
('the Act') in purporting to exercise powers 
conferred on it under the Act to issue an interim 
order on 7 October 1986 to compel the appellant to 
man its P & H 2100 Shovels at its Pannawonica 
operations by two persons, pending the hearing and 
final determination of Application No. CR676 of 
1986 when it had no such powers under any section 
of the Act. 

2. The Commission in so purporting to act erred 
in law and exceeded its jurisdiction in particular 
since the matters, the subject of the compulsory 
conference called pursuant to section 44 of the Act: 

(i) had not at the conclusion of the said 
conference been settled by agreement 
between the parties. 

(ii) were at the conclusion of the said 
conference described in a memorandum of 
matters for hearing (dated 6 October 1986) 
and referred to the Commission for 
hearing. 

(iii) had not yet been heard and determined 
pursuant to section 44(9) of the Act. 

There is no doubt that the subject of the dispute 
between the two parties, namely the manning of shovels, 
is an industrial dispute and an industrial matter within 
the meaning of section 7 of the Act. Section 23(1) 
provides that the Commission has cognisance of and 
authority to inquire into and deal with any industrial 
matter except certain matters provided for in the section. 
There seem to be two ways how those matters can come 
before the Commission, namely by section 29 by the 
action of an employer, a union, the Minister and, in 
certain cases, by an employee. An additional means is 
through the provisions of section 44 which empowers the 
Commission constituted by a Commissioner to summon 
persons to attend a compulsory conference. It was this 
alternate means that was utilised in this particular case. 
The clear purpose of the section is to provide the 
Commission with the means of settling foreshadowed or 
actual disputes by conciliation through a compulsory 
conference or conferences. If that procedure proves to be 
successful whereby the parties reach an agreement then 
pursuant to the provisions of section 44(8) the 
Commission may make an order in terms of the 
agreement or where the nature or subject matter of the 
agreement does not, in the opinion of the Commission, 
require an order to be made, it may make, sign and file a 
memorandum of the terms of the agreement. However, 
if the conference has proved abortive as a means of 
settling the dispute then section 44(9) takes over. That 
section provides as follows: 

Where at the conclusion of a conference held in 
accordance with this section any question, dispute, 
or disagreement in relation to an industrial matter 
has not been settled by agreement between all the 
parties, the Commission may hear and determine 
that question, dispute, or disagreement and may 
make an order binding only the parties in relation to 
whom the matter has not been so settled. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

In this case it is clear the conference or conferences failed 
to achieve agreement so Commissioner Collier made a 
memorandum of the nature of the disagreement and had 
it referred to the Commission in Court Session so that the 
Commission "may hear and determine" the question 
thrown up by the dispute. Before, however, it embarked 
upon hearing and determining the dispute, the interim 
order, the subject of this appeal, was made. 

Now it is quite clear the interim order was not made 
pursuant to any of the powers given to the Commission j 
by section 32. That section applies by reason of 
subsection (1) ' 'Where an industrial matter has been 
referred to the Commission". The nature of the powers 
given by that section during the process of conciliation 
have recently been discussed in Robe River Iron 
Associates v. Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and Ors. 
Appeal No. 3 of 1986 delivered on 5 September 1986. 1 
do not need to refer to that decision. It is conceded by 
counsel for the respondent that the Commission did not 
make the interim order pursuant to any power provided 
by section 32. Indeed even without that concession it is 
clear this is so since before making the order the 
Commission issued minutes of the proposed order and 
invited the parties to speak to the minutes. That 
procedure is what the Act requires by section 35 but not 
in respect of an order or declaration made under section 
32. Counsel for the respondent also concedes that the 
order was not made pursuant to any inherent power of 
the Commission (as to inherent jurisdiction of an 
industrial court see R v. Drinkwater ex parte Heffernan 
127 CLR 1). 

Where then is the power to be found in the Act to make 
an order in the nature of this interim order, not within 
conciliation proceedings, but while arbitration 
proceedings are pending? The Act makes a distinction 
between conciliation and arbitration especially in section 
32 which by subsection (1) requires the Commission in 
respect of any industrial matter which has been referred 
to it unless it is satisfied that the resolution of the matter 
would not be assisted by so doing, endeavour to resolve 
the matter by conciliation. By subsection (6) where the 
Commission does not endeavour to resolve a matter by 
conciliation or having endeavoured to do so, is satisfied 
that further resort to conciliation would be unavailing or 
is requested by all the parties to the proceedings to decide 
the matter by arbitration, it may decide the matter by 
arbitration. The conciliation proceedings pursuant to 
section 44, which is an alternative method as already 
explained of resolving disputes by conciliation, had 
broken down so the only method then left to the 
Commission to resolve this particular dispute was by 
arbitration. It seems clear that the power the 
Commission thought justified the making of the Order 
was the provisions of section 27(i)(v). I come to that 
conclusion because of the final sentence quoted in the 
passage of Chief Commissioner Collier addressed to the 
parties at the opening of the proceedings before the 
interim order was made which is set out earlier in these 
reasons since the words he uses mirror the words in 
section 27(l)(v) which I now set out: 

27. ( ) Except as otherwise provided in this Act, 
the Commission may, in relation to any matter 
before it: 

(v) generally give all such directions and do all 
such things as are necessary or expedient for the 
expeditious and just hearing and determination of 
the matter. 

Under section 27(l)(v) the only things that may be 
done are giving of directions and doing all such things as 
are necessary or expedient "for the expeditious and just 
hearing and determination of the matter". All the other 
items of power provided by section 27 with possibly two 
or three exceptions are particular matters of procedure 
relevant to the hearing and determination of the matter. 
Three of the items are concerned with entry upon a 
manufactuory or similar type of building, inspection of 
work and machinery and other items in any such 

manufactory or building, and questioning any person 
who may be in or upon any such manufactory or 
building, all of which items might be regarded as items 
giving the Commission power to better inform itself in 
respect of the subject matter of a dispute. The interim 
order is one which directly deals with an industrial 
procedure in the industry in respect of which the parties 
are engaged. The respondent contends that section 
27(l)(v) supports such an order but for that to be so then 
the subsection must be given a very wide interpretation 
beyond being merely a dragnet clause to cover any other 
form of direction or order or action of a procedural 
nature not covered specifically by the foregoing items. 
The Commonwealth Conciliation and Arbitration Act 
1904 and Amendments has a similar provision to section 
27 in section 41 and it contains in section 41(l)(o) an 
identical provision to section 27(l)(v). That subsection in 
the Commonwealth Act, when it was section 4Q(l)(p), 
was considered in the case of Gas Employees (Victoria) 
Award and Ors. (1948) 61 CAR 200 when it was held that 
it amounted to a machinery provision only. As the Court 
held, a section like section 40 or 41 is a section which 
enables the Court to deal with matters which have been 
properly brought before it. They do not confer 
substantive jurisdiction but merely legislate for the 
method by which the Court may exercise the jurisdiction 
already conferred upon it by other sections. I see no 
significant difference between the Commonwealth Act 
and the Act to justify us in giving to section 27(l)(v) any 
wider construction other than as a machinery provision. 
It would not support an order which is in the nature of an 
interlocutory injunction directly dealing with the manner 
in which the parties to an industrial dispute are to 
continue to conduct a facet of the industrial enterprise in 
which they are jointly engaged upon. 

In any event I am unable to see that the interim order 
has any relevance either directly or indirectly to 
furthering "the expeditious and just hearing and 
determination" of the matter referred to the 
Commission in Court Session. It seems clear enough 
from the remarks made by the Chief Commissioner to 
the parties, that the reason for making the order was to 
hold the status quo until the merits of the matter could be 
gone into and so as to prevent likely repercussions 
throughout the whole iron ore industry. Such a reason 
for making the interim order no doubt is justifiable in the 
interests of industrial harmony but the legality of such an 
order cannot find a resting place in section 27(l)(v). 

As an additional support to the legality of the order 
counsel for the respondent seemed to find some comfort 
in the phrase "may hear and determine that question, 
dispute or disagreement'' section 44(9) coupled with the 
definition of "finding" in section 7 as meaning a 
decision, determination or ruling made in the course of 
proceedings that does not finally decide, determine or 
dispose of the matter to which the proceedings relate. He 
says there is no mention of arbitration in section 44 
whereas the word is used on two occasions in section 32. 
Perhaps I am doing an injustice to the argument but as I 
understand it he suggests there is some sort of twilight 
zone within section 44(9) which is neither conciliation 
nor arbitration but which permits the making of an order 
in the nature of a status quo order falling within the 
definition of a "finding". Perhaps the argument goes 
further that even within an arbitration proceeding before 
final determination an interim order can be made since 
that power is recognised by the definition of "finding". I 
am unable to accept this argument . In the first place the 
definition of "finding" has been added to the Act to 
overcome a decision of this Court in the Chief Secretary 
for the State of Western Australia v. West Australian 
Prison Officer's Union of Workers 61 WAIG 1911 in 
which it was decided that there was no right of appeal to 
this Court in respect of a decision or order which is not 
finally determinative of the rights and liabilities of the 
parties to the proceedings. If it were the case that 
nowhere esle in the Act could there be found a power to 
make interim orders coming within the definition of 
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"finding" there may be strength in the argument of the 
respondent but in fact there are other sections as, for 
example, section 32. 

The scheme of the Act can be ascertained from section 
32 which requires the Commission to inquire into and 
deal with any industrial matter which is referred to it 
pursuant to section 29 or which it seeks out itself by 
operation of section 44. The injunction on the 
Commission is to attempt to resolve such a dispute by 
conciliation firstly and only if that fails is the process of 
arbitration then resorted to. There is no twilight zone. As 
soon as conciliation has failed then it is the duty of the 
Commission to set to and determine the dispute by 
arbitration. That is what section 44(9) requires. It must 
set to and hear and determine the dispute by arbitration. 

By 94 of 1984 substantial amendments were made to 
the Act. The intention behind that amending Act may be 
confirmed by reference to the report of the second 
reading speech in support of the amending bill (see 
Hansard, Thursday 18 October 1984, p. 2653). The 
Minister stated that the bill had as its central theme the 
resolution of industrial conflict at its source by 
discussion, conciliation, and, if all else fails, by 
arbitration. The present section 32 was introduced which 
the Minister pointed out placed an obligation on the 
Commission to attempt to resolve any conflict by 
conciliation. Because of the new policy, section 45 was 
deleted. Section 45 would probably have justified the 
making of the interim order. Its deletion is a strong 
indication that in its absence there is no power contained 
within any other section to justify the making of an order 
in the nature of this interim order: Anthony Hordern and 
Sons Ltd v. The Amalgamated Clothing and Allied 
Trades Union of Australia (1932) 47 CLR 1 at 7. 

I would allow the appeal and quash the order. 

KENNEDY J.: On 2 October 1986, the respondent 
applied to the Western Australian Industrial Relations 
Commission for a compulsory conference under section 
44 of the Industrial Relations Act 1979 ("the Act") upon 
the following grounds: 

On Thursday 2 October 1986, power shovel crews 
were informed that as from this date shovels would 
be manned by one, rather than two operators. 

Prior to the resumption of the Commission on 2 
October I spoke to Mr Tipper on the question, and 
was advised that he was aware of the possible 
consequence of the action, not only in RRIA, but 
throughout the iron ore industry but as the two man 
operation meant 'feather bedding' the decision 
would stand. Shovel operators are most likely to 
refuse to operate shovels. 

The assistance of the Commission is sought to 
resolve this very serious dispute. 

The Union request that the following be 
summoned to attend the conference: 

Company representative 
Terry McCambridge. 
Trevor Gray. 
Anthony Fowler. 

A conference was held before Chief Commissioner 
Collier; but no settlement of the dispute was reached. 

By section 44(9) of the Act it is provided: 
Where at the conclusion of a conference held in 

accordance with this section any question, dispute, 
or disagreement in relation to an industrial matter 
has not been settled by agreement between all of the 
parties, the Commission may hear and determine 
that question, dispute, or disagreement and may 
make an order binding only the parties in relation to 
whom the matter has not been so settled. 

The Chief Commissioner had initially indicated to the 
parties that he intended to hear and determine the matter 
himself, but he "re-allocated it" to the Commission in 
Court Session, because he "took the view that that body 
was probably best equipped to deal with it, having regard 

to its involvement in the overall dispute". That 
reaUocation was presumably made under the power 
conferred by section 27(l)(t) of the Act, which authorises 
the Commission "with the consent of the Chief 
Commissioner (to) refer the matter or any part thereof to 
the Commission in Court Session for hearing and 
determination by the Commission in Court Session". 

On 7 October 1986, having given the parties an 
opportunity of addressing it thereon, the Commission in 
Court Session made what it described as an "interim 
order", which was expressed to be made "pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979", in the following terms — 

1. That notwithstanding anything to the contrary 
contained in the order of the Commission dated 21 
August 1986 in Application No. 758 of 1986 and 
pending hearing and final determination of 
application No. CR676 of 1986 (the application 
giving rise to the present proceedings) the 
respondent shall man each P & H 2100 shovel which 
is utilised in its Pannawonica operations by two 
persons. 

2. That the respondent report to the Commission 
on a daily basis the number of shovel drivers who 
report for duty on each shift and any incidents of 
absenteeism and refusal by shovel crew members to 
accept work backs, call outs and reasonable 
overtime. 

It was very properly conceded by Mr Stone that the 
Commission had no inherent jurisdiction to make the 
order which it did — see The Queen v. Forbes (1972) 127 
CLR 1 — and further that the order had not been made 
pursuant to section 32 of the Act. 

In the end, therefore, the question came down simply 
to whether the order is capabale of being sustained by the 
power contained in section 27(l)(v) of the Act. In my 
opinion, it is not, that power being limited essentially to 
procedural matters. Subsection (1) is in the following 
terms: 

Except as otherwise provided in this Act, the 
Commission may, in relation to any matter before 
it — 

(a) at any stage of the proceedings dismiss the 
matter or any part thereof or refrain from 
further hearing or determining the matter 
or part if it is satisfied — 

(i) that the matter or part thereof is 
trivial; 

(ii) that further proceedings are not 
necessary or desirable in the public 
interest; 

(iii) that the person who referred the 
matter to the Commission does not 
have a sufficient interest in the 
matter; or 

(iv) that for any other reasons the 
matter or part should be dismissed 
or the hearing thereof discon- 
tinued, as the case may be; 

(b) take evidence on oath or affirmation; 
(c) order any party to the matter to pay to any 

other party such costs and expenses 
including expenses of witnesses as are 
specified in the order, but so that no costs 
shall be alloed for the services of any legal 
practitioner, or agent; 

(d) proceed to hear and determine the matter 
or any part thereof in the absence of any 
party thereto who has been duly 
summoned to appear or duly served with 
notice of the proceedings; 

(e) sit at any time and place; 
(f) adjourn to any time and place; 
(g) (deleted in 1982) conduct its proceedings in 

public unless the Commissioner, at any 
stage of the proceedings, is of the opinion 
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that the objects of the Act will be better 
served by conducting the proceedings in 
private; 

(h) direct any person, whether a witness or an 
intending witness or not, to leave the place 
wherein the proceedings are being 
conducted; 

(i) refer any matter to an expert and accept his 
report as evidence; 

(j) direct parties to be struck out or persons to 
be joined; 

(k) permit the intervention, on such terms as it 
thinks fit, of any person who, in the 
opinion of the Commission has a sufficient 
interest in the matter; 

(1) allow the amendment of any proceedings 
on such terms as it thinks fit; 

(m) correct, amend, or waive any error, defect, 
or irregularity whether in substance or in 
form; 

(n) extend any prescribed time or any time 
fixed by an order of the Commission; 

(o) make such orders as may be just with 
respect to any interlocutory proceedings to 
be taken before the hearing of any matter, 
the costs of those proceedings, the issues to 
be submitted to the Commission, the 
persons to be served with notice of 
proceedings, delivery of particulars of the 
claims of all parties, admissions, 
discovery, inspection or production of 
documents, inspection or production of 
property, examination of witnesses, and 
the place and mode of hearing; 

(p) enter upon any manufactgory, building, 
workshop, factory, mine, mine-working, 
ship or vessel, shed, place, or premises of 
any kind whatsoever, wherein or in respect 
of which any industry is or is reputed to be 
carried on, or any work is being or has 
been done or commenced, or any matter 
or thing is taking or has taken place, which 
is the subject of a matter before the 
Commission or is related thereto; 

(q) inspect and view any work, material, 
machinery, appliance, article, book, 
record, document, matter, or thing 
whatsoever being in any manufactory, 
building, workshop, factory, mine, mine- 
working, ship or vessel, shed, place or 
premises of a kind referred to in paragraph 
(p); 

(r) question any person who may be in or 
upon any such manufactory, building, 
workshop, factory, mine, mine-working, 
ship or vessel, shed, place or premises in 
respect or in relation to any such matter or 
thing; 

(s) consolidate or divide proceedings relating 
to the same industry and all or any matters 
before the Commission; 

(t) with the consent of the Chief 
Commissioner refer the matter or any part 
thereof to the Commission in Court 
Session for hearing and determination by 
the Commission in Court Session; 

(u) with the consent of the President refer to 
the Full Bench for hearing and determina- 
tion by the Full Bench any question of law, 
including any question of interpretation of 
the rules of an organisation, arising in the 
matter; and 

(v) generally give all such directions and do all 
such things as are necessary or expedient 
for the expeditious and just hearing and 
determination of the matter. 

With the exception of the powers contained in 
paragraphs (a) and (c), each of the paragraphs prior to 
paragraph (v) deals with evidentiary or interlocutory 
procedural matters, and it is with respect to such matters 
that paragraph (v), in my opinion, also deals. The 
present order bears no relation to the 'hearing' of the 
matter as such. Nor does it, in my view, relate to the 
determination of the matter, "determination" 
representing the final disposition of a matter. (Compare 
the use of the words 'hear' and 'determine' in section 
44(9) of the Act). To hold otherwise would be to give the 
Commission a very great scope for making coercive 
interim orders without any firm criteria and without the 
special procedures required by section 32(4) in the case of 
orders under section 32(3)(c)(i). 

What the Commission was seeking to do here was to 
I make such an order as would have been authorised by the 
{terms of section 32(3)(c)(i), in the absence, however, of 
fany express power. The present order, in my view, 
* requires an express power if it is to be sustained. Section 
27(1) is concerned with the method by which the 
Commission exercises jurisdiction already conferred on 
it, and does not confer substantive jurisdiction — see the 
Gas Employees Awards and Agreements Case (1948) 61 
CAR 200. 

Mr Heenan mounted an interesting argument based 
upon the repeal in 1984 of section 45, which had 
conferred certain coercive powers on the Commission. 1 
do not find it necessary to deal with this argument. I 
should, however, say that, in an Act such as the present, 
which is subject to regular amendment, I would hesitate 
to draw any positive inference from the repeal or 
amendment of any particular section. 

In my opinion, this apeal should be allowed and the 
orders quashed. 

OLNEY J.: I have read and agree with the reasons 
delivered by Brinsden J. and Kennedy J. and have 
nothing further to add. 

I would allow the appeal. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 5 of 1986. 

In the matter of an appeal from the interim order of the 
Commission in Court Session of the Western 
Australian Industrial Relations Commission given 
on 7 October 1986 in matter No. CR 676 of 1986 
between Robe River Iron Associates, Appellant and 
the Federated Engine Drivers' and Firemens' Union 
of Workers of Western Australia, Respondent. 

Before Mr Justice Brinsden (Presiding Judge). 
Mr Justice Kennedy and Mr Justice Olney. 

Thursday 13 November 1986. 

Order. 
HAVING heard Mr E.M. Heenan QC and with him Mr 
H. Dixon of Counsel for the Appellant and Mr D. Stone 
of Counsel for the Respondent this Court doth order 
that: 

The Appeal be allowed and the decision of the 
Commission in Court Session of the Industrial 
Relations Commission delivered on the 7th day of 
October 1986 be quashed. 

Clerk of the Court. 
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INDUSTRIAL APPEAL COURT — 
Appeals against decision of 

Full Bench — 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 6 of 1986. 

Heard: 1 December 1986. 
Delivered: 16 January 1987. 

Coram: Brinsden J. (President), Kennedy & OIney J.J. 

Between Robe River Iron Associates, Appellant and the 
Australian Workers Union, Western Australian 
Branch, Industrial Union of Workers, Respondent. 

Mr K.J. Martin (instructed by Messrs Parker and 
Parker) appeared for the appellant. 

Mr D. Stone (instructed by Messrs Northmore Hale 
Davy and Leake) appeared for the respondent. 
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BRINSDEN J.: The background to this appeal I take 
from the reasons for judgment of the learned President 
of the Full Bench. Following an altercation at the 
workplace on 4 September 1986 between Mr Acosta, a 
storeman, and Mr Mott, a foreman, each of whom was 
employed by the appellant, Mr Acosta was informed in 
writing by the appellant that he was found to "have 
committed serious misconduct in that you abused and 
insulted a staff employee, Foreman B. Mott, at the Ore 
Preparation Crib Room at approximately 0715 hours this 
day" and therefore "you are dismissed as per Clause 6(1) 

of Industrial Agreement No. 10 of 1979, as amended". 
That was a reference to the Cliffs Robe River Associates 
Iron Ore Production and Processing Agreement of 1979. 

The respondent applied to the Commission and a 
conference was held at which it was indicated that the 
authority of the appellant to dismiss its employees was 
affected by the order of the Commission in Court Session 
made 21 August 1986 in Application No. 758 of 1986 
relating to a requirement upon the company to "employ 
and continue to employ in accordance with his contract 
of services each employee who presents himself for 
work . . .". In consequence, the appellant did not give 
effect to the written notice of dismissal but caused Mr 
Acosta to be stood aside from employment on full pay 
and, on 8 September 1986, it applied to the Commission 
for an order in the following terms: 

That notwithstanding the provisions of the 
Orders made by the Commission in Court Session 
on 21 August 1986 in Matter No. 758 of 1986 the 
Company is entitled to dismiss G. Accosta (sic), an 
employee engaged pursuant to Order (1) of those 
Orders for serious misconduct. 

In conducting the proceedings in the Commission 
which were heard by Commissioner Fielding, the 
appellant set out to establish that the conduct of Mr 
Acosta in relation to Mr Mott on 4 September 1986 
amounted to misconduct justifying summary dismissal 
and the respondent on behalf of Mr Acosta opposed the 
case which was so presented. The proceedings resulted in 
the following declaration: 

That notwithstanding anything to the contrary 
contained in the Order of the Commission dated 21 
August 1986 in Application 758 of 1986 that the 
Applicant be and is hereby authorised to summarily 
dismiss Mr G. Acosta from its employment for 
misconduct committed in the course of his employ- 
ment on 4 September 1986 and in so doing the 
company would not be unfairly dismissing Mr 
Acosta. 

We are told that subsequent to the making of the 
declaration Mr Acosta was in fact dismissed by the 
appellant. 

The present respondent appealed against the 
declaration made by Commissioner Fielding to the Full 
Bench which, by a majority, the Senior Commissioner 
and Commissioner Salmon allowing the appeal, the 
President being for dismissing it. The Order and 
Declaration made by the Full Bench which is now the 
subject of this appeal was as follows: 

1. The appeal be upheld; and 
2. In summarily dismissing Mr G. Acosta from 

its employment for misconduct committed in the 
course of his employment on 4 September 1986 the 
Company would be acting unfairly whereas a period 
of suspension without pay for five consecutive shifts 
is considered to be adequate penalty in the 
circumstances; and 

3. The Company, therefore, re-employ Mr G. 
Acosta without loss of entitlements and with all 
accrued rights intact save for the deduction of the 
equivalent of wages for five consecutive shifts in 
accordance with Clause 2 of this order; and 

4. To the aforementioned extent the Declaration 
of Commissioner G.L. Fielding made on 30 
September 1986 in matter No. 878 of 1986 be 
quashed. 

The reference in the above order to a period of 
suspension without pay for five consecutive shifts as 
being adequate penalty in the circumstances refers to 
Clause 6(13)(d) of Industrial Agreement No. 10 of 1979 
as amended. In abbreviated form that clause provides 
that, where the company has reason to believe that 
misconduct justifying dismissal or suspension may have 
been committed by a worker and intends to take action, 
it shall undertake procedure listed in Clause 6(13)(a) to 
(c) inclusive. By Clause 6(13)(d) it is provided that the 
employer may suspend any worker without pay for a 
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period not exceeding five consecutive shifts. It is, 
however, important to appreciate that the opening 
subclause of Clause 6, 6(l)(a), provides that nothing in 
the subclause operates to affect the appellant's right to 
dismiss a worker without notice for misconduct which, at 
law, would justify summary dismissal. Furthermore 
Clause 6(13)(e) states that the appellant's right of 
dismissal referred to in subclause (1) of Clause 6 is not 
affected by anything contained in Clause 13. 

In his very helpful argument in opposition to the 
present appeal, counsel for the respondent submitted 
that even if the reasons of the majority for upholding the 
appeal to the Full Bench could not be supported there are 
other grounds for holding that the decision was right in 
law. It was submitted that Commissioner Fielding had no 
power to make a declaration save and except where 
expressly authorised by the Industrial Relations Act 1979 
as amended (the Act) or where ancillary to substantive 
orders and that neither power applied to the facts of this 
case. Certainly it must be conceded that section 46(1) 
provides power to the Commission to declare the true 
interpretation of the award and that would include 
Industrial Agreement No. 10 of 1979 as it is to be treated 
as an award. The question whether the Order of 21 
August 1986 affected the power to dismiss as provided in 
Clause 6 did therefore involve the interpretation of 
Industrial Agreement No. 10 of 1979 and hence no 
complaint can be made against the declaration of 
Commissioner Fielding that there was nothing in the 
Order which would prevent the appellant dismissing Mr 
Acosta. But it can be seen that the declaration goes 
beyond that since it authorises the summary dismissal of 
Mr Acosta for the alleged misconduct and it goes further 
by declaring (and these words were added at the express 
request of the present respondent) that the appellant 
would not thereby be unfairly dismissing Mr Acosta. On 
the other hand, however, the matter began before the 
Commission by reason of an application made by the 
respondent which clearly ventilated the question whether 
Mr Acosta had been unlawfully and unfairly dismissed 
for his part in the alleged incident. The provisions of 
section 26 also obligate the Commission in the exercise of 
its jurisdiction to act without regard to technicalities or 
legal forms and, in granting relief or redress, it is not 
restricted to the specific claim made or to the subject 
matter of the claim. In my view, therefore, there is no 
force in the submission that the declaration made by the 
Commissioner was beyond power. That view is not 
inconsistent with what I said in Metropolitan (Perth) 
Passenger Transport Trust v. Gersdorf (1981) WAIG 611 
at p. 616. In that case I had in mind the making of a 
declaration where no action was contemplated as a result 
of the making of it. Here the making of the declaration in 
the terms sought by the appellant was to be the 
foundation for the consequent act of dismissal. 

I turn firstly to the reasons for judgment given by 
Commissioner Fielding. A resume of the facts found by 
him is as follows: Mr Acosta said to Mr Mott in effect 
that he did not have to take instructions from him and, 
further, that if Mr Mott was to come near him in the 
tunnels, as in the ordinary course of their respective 
duties he might, Mr Mott would be dealt with in a violent 
way. Still further, the Commissioner found that when 
Mr Mott was not looking, Mr Acosta stepped towards 
him and pushed him somewhat vigorously, as he 
demonstrated, with an open hand in the region of the 
right shoulder with sufficient force to cause Mr Mott to 
appear shaken and pale and to fear for his safety. In my 
respectful view, those findings were abundantly 
supported by the evidence. No valid criticism can be 
made of the Commissioner's discussion as to the 
appropriate rule of law to apply in the establishment of 
what degree of misconduct would justify summary 
dismissal. He referred to Laws v. London Chronicle 
(Indicator Newspapers) Ltd (1959) 1 WLR 698 that, to 
justify summary dismissal, a single act must be such as to 
show that the employee was repudiating the contract of 
service or one of its essential conditions. In the 
Commissioner's view, Mr Acosta's conduct as he found 

it to be was misconduct justifying summary dismissal as 
envisaged by Clause 6(l)(a). "It was a wilful and serious 
disregard by him of an essential element of his contract 
of employment that he not deliberately endanger fellow 
employees, particularly a supervisor acting in the 
execution of his duty. Mr Acosta did not merely commit 
an act of insult or insubordination againt his foreman 
nor simply threaten violence against the supervisor at the 
workplace, but he followed it up with an assault upon the 
supervisor. The assault, though by itself not a serious 
assault, nonethless gives cause to suggest that the threat 
might indeed have been carried out in the future. In toto 
his conduct was, in my view, a serious disregard of his 
obligations as an employee justifying summary 
dismissal." The Commissioner then turned to the 
question whether the legal right of the appellant to 
summarily dismiss had been exercised so harshly or 
oppressively against Mr Acosta as to amount to an abuse 
of that right. He referred to Undercliffe Nursing Home 
v. The Federated Miscellaneous Workers' Union of 
Australia, Hospital Services and Miscellaneous (WA) 
Branch (1985) 65 WAIG 385, 386, 387, to which can be 
added North West Country Council v. Dunn 126 CLR 
247 at p. 263 and Kwinana Construction Group Pty Ltd 
v. The Electrical Trades Union of Workers (1954) 34 
WAIG 51. Having considered the issue raised by that 
issue, the Commissioner found that the appellant was 
not only entitled to summarily dismiss Mr Acosta in the 
manner which it proposed but in so proposing was not 
acting unfairly and ought therefore be given liberty to 
execute that proposal. Subject to the provisions of 
section 32(7) of the Act, to which I will refer later, I am 
unable to find any error in the reasons of Commissioner 
Fielding and indeed in view of the facts as he found them 
I find some difficulty in perceiving, as I will explain later, 
how any other decision could have been arrived at. That, 
however, is not the way the matter has been viewed by the 
majority of the Full Bench and to that decision I now 
turn. 

The President examined the evidence and concluded 
that there was no reason why he should differ from 
Commissioner Fielding that the acts complained of were 
of such gravity or importance as to indicate a rejection or 
repudiation by Mr Acosta of the contract of employ- 
ment. He then went on to consider the Commissioner's 
assessment of the industrial fairness of the decision to 
dismiss. That, he thought, was a matter of discretionary 
judgment. In this regard I am in agreement with the 
President. I took that view in Undercliffe Nursing Home 
v. The Federated Miscellaneous Workers' Union of 
Australia and so did Olney J. in the same case: (see his 
remarks at the bottom of his judgment on p. 389). As he 
was unable to detect any error in the Commissioner's 
reasoning, he concluded that it was impermissible to 
substitute a different view, should it be the case that the 
Full Bench held a different view, unless the 
Commissioner had erred in some respect fundamental to 
the resolution of the matter, which in his opinion he had 
not done. I agree with the remarks of Olney J. in 
Undercliffe at p. 388 that, by adopting the principles laid 
down for the exercise of appellate jurisdiction as set out 
in House v. The King 55 CLR 499 at p. 505 and De 
Winter v. De Winter 23 ALR 211 at pp. 216-7, they 
should not be allowed to sustain a decision at first 
instance which the Full Bench regards as being wrong in 
the sense of its not being a resolution of the matter in 
issue according to justice equity and the substantial 
merits of the case (see section 26(l)(a)). In my view, 
nothing emerges from the evidence, and Commissioner 
Fielding's decision, which is in any way inconsistent with 
a decision in accordance with equity, good conscience 
and the substantial merits of the case. 

Turning to the reasons for judgment of the Senior 
Commissioner, he stated that the fundamental issue 
raised by the appeal was "whether the most severe of all 
industrial penalties, that of summary dismissal, was 
equitable in all the circumstances of the instant case''. In 
my view, the Senior Commissioner erred in his approach 
for the issue really was whether it had been shown that 
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Commissioner Fielding's decision was inequitable in that 
it would permit the appellant to exercise its legal right in 
an unjust or unfair manner. Having misstated the correct 
approach, the Senior Commissioner then examined the 
evidence overlooking the injunction which is clearly 
stated in Kwinana Construction Group Pty Ltd v. The 
Electrical Trades Union of Workers by the then 
President Jackson J., as he then was, in these terms: 

This court should always, I think, be reluctant to 
differ from the Conciliation Commissioner on 
questions of fact, particularly when he has heard 
and seen the witnesses and we have not; 

The then President did allow that there were occasions 
when that court should differ from a Conciliation 
Commissioner, but they were limited to cases where it 
had been shown the findings of fact were wrong or the 
inferences drawn from those findings were wrong. The 
Senior Commissioner seems to have accepted that Mr 
Acosta's conduct amounted to misconduct but took a 
less serious view of it, thinking that the imposition of a 
suspension for five working days would have met the 
situation. I am afraid I do not find the Senior 
Commissioner's reasoning very convincing as he seems 
to make light of what was apparently a serious threat and 
so found as a fact by Commissioner Fielding. That Mr 
Acosta's previous record had not indicated unlawful 
behaviour and that he is married with a child seems to be 
an irrelevant consideration in respect of circumstances 
which had only recently arisen. What is overlooked is the 
appellant's duty to its employees to conduct its work 
practices without endangering them. Here it was put on 
notice that one employee in the employer's workplace 
had threatened violent action against another employee 
to take place in the employer's workplace. It was its duty 
in the circumstances to take whatever action it thought 
necessary to protect the threatened worker. It is worth 
reflecting on what would be the position of the appellant 
if, in the light of its knowledge of the threat, it had 
continued to employ Mr Acosta and the threat had been 
carried out. In those circumstances it would have laid 
itself open to a claim for workers' compensation (see 
Western v. Great Boulder Goldmines Ltd (1964) 112 
CLR 30) and possibly a common law action for damages 
for negligence. The Commissioner had heard the 
witnesses and he was in the best position to evaluate 
whether there was any reason to believe that the threat 
might be carried out. It is therefore my view that the 
Senior Commissioner approached the appeal in the 
wrong way and that, having done so, the reasons he 
advances for reaching a different conclusion are 
unconvincing. 

Commissioner Salmon has approached the matter 
differently. He ssems to have reached a conclusion 
similar to that of the Senior Commissioner based on the 
provision of section 32(7) which provides as follows: 

Where a matter is decided by arbitration the 
Commission shall endeavour to ensure that the 
matter is resolved on terms that could reasonably 
have been agreed between the parties in the first 
instance or by reconciliation. 

Commissioner Salmon though that there was evidence 
that the parties did not engage in a reasonable attempt to 
resolve the matter at first instance and it was that 
supposed failure that concerned him. He thought 
Commissioner Fielding was obliged to form an opinion 
on a probable private settlement reasonably concluded 
and to base his decision on that opinion. He went on to 
state that it was as likely as it was not that the parties 
acting reasonably in the first instance would have jointly 
concluded that there was no likelihood of Mr Acosta 
abusing and assaulting Mr Mott in future and that he 
should not be dismissed, but that if he was due for 
punishment for his misconduct he should have been 
suspended without pay as the agreement allows. He then 
went on to say: 

In any event the parties could have applied a 
harsher punishment than suspension without going 
as far as dismissal. 

In respect of the suggestion contained in the quoted 
passage, I am at a loss to understand how legally a 
harsher punishment other than that provided by 
Industrial Agreement No. 10 could have been agreed by 
the parties. Such an agreement would fall foul of section 
114 of the Act which states that a person shall not be 
freed or discharged from any liability or penalty or from 
any obligation of any award by reason of any contract 
made or entered into by him or on his behalf and every 
contract insofar as it purports to annul or vary such 
award shall, to that extent, be null and void. If the 
harsher penalty selected, say, some term of suspension 
beyond five days, that would be a variation of the award 
and unenforceable. 

Commissioner Fielding did engage in conciliation 
proceedings and only entered into arbitration when those 
conciliation proceedings failed. Section 32 is a key 
section in that by subsection (1) it requires that where an 
industrial matter has been referred to the Commission 
the Commission shall, unless it is satisfied that the 
resolution of the matter would not be assisted by so 
doing, endeavour to resolve the matter by conciliation. 
In my view, section 32(7) is really an expression of 
legislative policy or an exhortation, as counsel for the 
appellant described it. It adds little to section 26(1)(a), 
though perhaps it may be regarded as a clause of 
limitation, that is to say the Commission shall endeavour 
to ensure that the matter is resolved on terms that could 
reasonably have been agreed between the parties and if 
that be possible on no other terms. It also must be 
remembered that the subclause does not speak of 
the terms themselves as being those having a particular 
quality other than as being terms which the parties could 
have reasonably agreed. In other words, it contemplates 
a case which is susceptible to resolution by negotiation or 
conciliation resulting in the acceptance of terms for 
settlement of a dispute. But that necessarily involves a 
case which is one that is susceptible to resolution by 
negotiation or conciliation as for example a dispute over 
the size of a pay rise. If one asks the same question in 
respect of the facts of this case, I do not believe there is 
any answer which would suggest terms that could 
reasonably have been agreed between the parties. It is an 
error to think that the subclause refers to parties "acting 
reasonably" as Commissioner Salmon seems to have 
thought. It speaks only of terms that could reasonably 
have been agreed between the parties. The issue between 
the parties here was not an issue about which there may 
be differing views capable of reconciliation by 
negotiation. In my view, section 32(7) had no application 
to this present case. 

It is complained that the appeUant failed to follow the 
rules of natural jutice in its initial enquiry into the alleged 
incident, but in fact before Mr Acosta was in fact 
dismissed there was a fair and full enquiry before the 
Commissioner: Calvin v. Carr 22 ALR 417. 

Finally, I must not be taken as necessarily agreeing 
that, even if the majority of the Full Bench had been right 
in their decision to overturn Commissioner Fielding's 
declaration, it would be right to order in effect that Mr 
Acosta be suspended for five days. Of course, the issue in 
this case was not simply whether there should be a re- 
instatement following an actual dismissal, but had that 
been the nature of the case I think it open to argument 
that the only remedy the Full Bench had would be to 
order re-instatement and not re-instatement plus some 
other form of punishment. But that is a matter that I 
would prefer not to express a concluded opinion in the 
absence of argument. 

The appeal should be allowed, the decision of the Full 
Bench quashed and the declaration of Commissioner 
Fielding re-instated. 

KENNEDY J.: I have had the benefit of reading in draft 
the reasons published by the President. I am generally in 
agreement with his Honour's reasons for allowing the 
appeal, and I wish merely to add a few observations of 
my own. 
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On 21 August 1986, the Commission in Court Session 
made an order in the following terms, "the Company" 
being a reference to the appellant: 

That the Company shall employ and continue to 
employ in accordance with his contract of service 
each employee who presents himself for work in the 
normal way on Friday 22 August 1986 in the 
classification and under the same work arrange- 
ments and in the same work area in which he was 
working on 5 August 1986 save and except where 
variation to classification or work arrangements or 
work areas were effected by the Company prior to 
Monday, 11 August 1986 and such changes have 
been disputed by the employee, in which case such 
variations shall stand but the employee shall suffer 
no reduction in remuneration and shall continue to 
be paid as if the variation to classification and work 
arrangements had not been made, until this aspect 
of the dispute is determined by conciliation or, if 
necessary, by arbitration. The resumption of 
employment shaU apply without any break in service 
for the purpose of any rights and entitlements. 

The incident which gave rise to the present proceedings 
occurred on the day on which work was resumed 
pursuant to the order. Following an inquiry, Mr Acosta 
was informed in writing by the appellant that he had been 
found to have committed serious misconduct in that he 
had abused and insulted a staff employee, foreman B. 
Mott, and that he was dismissed "as per Clause 6(1) of 
Industrial Agreement No. 10 of 1979 as amended". 

Clause 6(1) of the Agreement relevantly provides: 
(a) A contract of employment to which the 

Agreement applies may be terminated in accordance 
with the provisions of this clause and not otherwise, 
but this subclause does not operate so as to prevent 
any party to such a contract from giving a greater 
period of notice than is hereinafter prescribed nor to 
affect the employer's rights to dismiss a worker 
without notice for misconduct which, at law, would 
justify summary dismissal. 

Clause 6(13) lays down a procedure for any case where 
the Company has reason to believe that misconduct 
justifying dismissal or suspension may have been 
committed by a worker and where it intends to take 
action against him. The procedure involves standing 
aside the worker, investigating the circumstances, 
permitting representation of the worker, securing certain 
authorities and the giving of certain notices. 
Significantly, however, Clause 6(13)(e) provides: 

The employer's right of dismissal referred to in 
subclause (1) of this clause is not affected by 
anything contained in this subclause. 

Upon receipt by Mr Acosta of notice of his dismissal, 
the respondent applied to the Commission for a 
compulsory conference upon the stated ground: 

That Mr Guy Acosta an employee of Robe River 
Mining was unfairly and unlawfully dismissed for an 
alleged incident of abusing and assaulting a foreman 
Mr Brian Mott at approximately 6.55 a.m. 
Thursday 4 September 1986. 

The Union denies that the incident involved an 
assault and the case was incorrectly judged by the 
company and the employee was denied by officers 
of the company his legal rights under the Industrial 
Agreement No. 10 of 1979. 

In regard to the tense situation applying in the 
return to work directed by the Appeal Court 
upholding the C-in-C session our member was aware 
of the requirement to not be involved in any dispute 
allowing Peko to exploit the situation. 

Further Clause 37 "Industrial Relations 
Procedure" of Award No. 10 of 1979 were not 
followed by the company in this matter. 

At the conference it was indicated, apparently, that the 
authority of the appellant to dismiss its employee was 
affected by the order of 21 August 1986. In consequence, 

the appeUant did not give further effect to the written 
notice of dismissal, but caused Mr Acosta to be stood 
aside for employment on full pay. The proper 
construction to be placed upon what occurred would 
appear to be that the appellant waived the notice which it 
had given. In any event, the appellant's respresentative at 
the hearing on 16 September 1986, conceded that Mr 
Acosta "was never really terminated" and was "still a 
member of" the appellant. 

On 8 September 1986, the appellant itself made an 
application to the Commission. The application is a little 
curiously worded. It sought, in terms, "an order", and 
the grounds on which the application was brought were 
expressed as follows: 

1. On 21 August 1986, the Commission in Court 
Session in Matter Number 758/86 issued orders 
pursuant to section 32 of the Industrial Relations 
Act 1979 which inter alia directed:— 

(1) That the Company shall employ and 
continue to employ in accordance with his 
contract of service each employee who presents 
himself for work in the normal way . . . 

2. In the event that the Commission in Court 
Session deems order (1) above as preventing the 
Company from dismissing any person who is an 
employee pursuant to that order for misconduct or 
other justifiable cause then the Company asks the 
Commission in Court Session to make an order 
giving relief in the following terms:— 

That notwithstanding the provisions of the 
Orders made by the Commission in Court 
Session on 21 August 1986 in Matter Number 
758 of 1986 the Company is entitled to dismiss 
G. Accosta, an employee engaged pursuant to 
Order 1 of those Orders for serious 
misconduct. 

A preferable method of proceeding might have been to 
have sought a declaration that the order of 21 August 
1986, did not prevent the appellant from exercising its 
power summarily to dismiss an employee pursuant to the 
terms of Clause 6 of the agreement and, in the 
alternative, to seek a variation of the order to permit the 
appellant so to dismiss an employee. Be this as it may, the 
application proceeded upon the assumption that Mr 
Acosta was still an employee of the appellant, and the 
case, as fought out before Commissioner Fielding, seems 
essentially to have related to the justification which 
existed for the dismissal of Mr Acosta. The 
Commissioner in this connection identified the question 
for the Commission as being "whether the legal right of 
the employer has been exercised so harshly or 
oppressively against the employee as to amount to an 
abuse of that right". Commissioner Fielding concluded 
that the appellant "was not only entitled to summarily 
dismiss Mr Acosta in the manner in which it proposed 
but in so proposing was not acting unfairly and ought 
therefore to be given liberty to execute that proposal 
now". He added that, on his interpretation of the order 
of 21 August 1986, it did not prohibit summary dismissal 
of employees affected by it. As he put it: 

The Order so far as is relevant simply commands 
the (appellant) to employ and continue to employ 
each employee "in accordance with his contract of 
service". I would have thought that the right to 
summarily dismiss such an employee for misconduct 
was as much a part of the contract of employment as 
is the wage rate stipulated therein. 

In so concluding he was, in my view, clearly correct. 

The decision of the Commissioner took the form of a 
declartion in the following terms: 

That notwithstanding anything to the contrary 
contained in the Order of the Commission dated 21 
August 1986 in Application 758 of 1986 that the 
Applicant be and is hereby authorised to summarily 
dismiss Mr G. Acosta from its employment for 
misconduct committed in the course of his 
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employment on 4 September 1986 and in so doing 
the Company would not be unfairly dismissing Mr 
Acosta. 

If it matters, the last 13 words were added at the request 
of the respondent's representative. 

The matter accordingly did not come before the 
Commission in the usual way, with the Union, on behalf 
of the employee, seeking an order that a dismissal be set 
aside on the ground that the right of the employer had 
been exercised so harshly or oppresively against the 
employee as to amount to an abuse of that right. 
Commissioner Fielding did not regard Mr Acosta as 
having been dismissed. He was, however, subsequently 
dismissed. That dismissal therefore only took place after 
both an internal inquiry and a full airing of the matter 
before the Commissioner. 

In my opinion, in the appeal to the Full Bench, the 
learned President was correct in his conclusions and 
generally in the steps by which he arrived at those 
conclusions. With respect, I have some difficulty in 
following the approach adopted by the Senior 
Commissioner. He, having referred to the reasons for 
decision of the President, added: 

As to the lengthy discussion of matters of law 
contained therein I would merely comment so be it. 

Later, he remarked: 
Accepting the legal niceties to be as stated by the 

President, the fundamental issue raised by this 
appeal is simply whether the most severe of all 
industrial penalties, that of summary dismissal, was 
equitable in all the circumstances of the instant case. 

The test, however, is not whether the dismissal was 
"equitable". The test was as expressed in the reasons of 
the learned President, namely, whether the employer's 
right of dismissal had been exercised unjustly and 
unfairly, the task being to assess the industrial fairness of 
the decision, based upon the nature and quality of the 
conduct involved. 

The Senior Commissioner effectively re-tried on the 
transcript the matter which had been before 
Commissioner; but, in assessing the seriousness of Mr 
Acosta's conduct, he lacked the advantage, important in 
this case, of seeing and hearing the witnesses. In the end, 
he appears simply to have substituted his own view of the 
evidence for that of the Commissioner, notwithstanding 
that, as the learned President clearly, and rightly, 
indicated, citing the joint judgment of Mason and Deane 
JJ. in Norbis v. Norbis (1986) 60 ALR 35 at pp. 336-337, 
the decision of Commissioner Fielding involved a 
discretionary judgment: 

The sense in which the terms "discretion" and 
"principle" are used in these remakrs (in House v. 
The King (1936) 55 CLR 499 at 504-505) needs some 
explanation. "Discretion" signifies a number of 
different legal concepts: see, for example, the 
discussion in Pattenden, The judge, Discretion, and 
the Criminal Trial (1982), at pp. 3-10. Here the 
order is discretionary because it depends on the 
application of a very general standard — what is 
"just and equitable" — which calls for an overall 
assessment in the light of the factors mentioned in 
section 79(4) (of the Family Law Act), each of which 
in turn calls for an assessment of circumstances. 
Because these assessments call for value judgments 
in respect of which there is room for reasonable 
differences of opinion, no particular opinion being 
uniquely right, the making of the order involves the 
exercise of a judicial discretion. The contrast is with 
an order the making of which is dictated by the 
application of a fixed rule to the facts on which its 
operation depends. 

The principles enunciated in House v. The King 
were fashioned with a close eye to the characteristics 
of a discretionary order in the sense which we have 
outlined. If the questions involved lend themselves 
to .differences of opinion which, within a given 
range, are legitimate and reasonable answers to the 

questions, it would be wrong to allow a court of 
appeal to set aside a judgment at first instance 
merely because there exists just such difference of 
opinion between the judge on appeal and the judge 
at first instance. In conformity with the dictates of 
principled decision-making, it would be wrong to 
determine the parties' rights by reference to a mere 
preference for a different result over that favoured 
by the Judge at first instance, in the absence of error 
on his part. According to our conception of the 
appellate process, the existence of an error, whether 
of law or fact, on the part of the court at first 
instance is an indispensable condition of a successful 
appeal. 

The authorities cited by Mr Stone in support of his 
argument that the Commission's was not a discretionary 
judgment are not to the point. For example, R v. Portus, 
ex parte City of Perth (1973) 129 CLR 312, was 
concerned with the very different constitutional question 
of whether the Conciliation and Arbitration Commission 
was purporting to exercise a judicial power. 

The principles laid down in House v. The King, and in 
the subsequent decisions of the High Court which 
adopted them, as the President noted, have for a long 
time been adopted in the Full Bench of the Australian 
Conciliation and Arbitration Commission. In my 
opinion, the Senior Commissioner should have applied 
them in this case. By not having done so, he was led into 
error. 

With respect, I am also unable to agree with the 
approach adopted by Commissioner Salmon. He was of 
the view that Commissioner Fielding had erred in failing 
to give effect to the requirements imposed by section 
32(7) of the Industrial Relations Act. 

Section 32 calls upon the Commission, so far as 
possible, to resolve matters by conciliation. By 
subsection (7): 

Where a matter is decided by arbitration the 
Commission shall endeavour to ensure that the 
matter is resolved on terms that could reasonably 
have been agreed between the parties in the first 
instance or by conciliation. 

Apart from emphasising the undoubted desirability of 
conciliation and agreement in industrial disputes, it is by 
no means clear how effect can be given to subsection (7) 
in a case such as the present. It is significant, of course, 
that the invocation is merely to "endeavour" to ensure 
that the matter is resolved as specified. This appears to 
have been overlooked by Commissioner Salmon. 
Commissioner Fielding's findings were that, in the 
circumstances of this case, summary dismissal was 
justified, and that it would be neither unfair nor unjust. 
Section 32(7) does not, in my view, prevent the 
Commission from reaching a conclusion that one party 
to a dispute was right and that the other party was wrong 
and from giving effect to that conclusion. With respect, 
no conceivable question of "jurisdictional error" arose. 

I need refer to only two other matters raised by the 
respondent, namely, the possible breach of natural 
justice and the suggested absence in the Commission of 
power to make the declaration which it did. 

The common law position is that "the master can 
terminate the contract with his servant at any time and 
for any reason or for none. But if he does so in a manner 
not warranted by the contract, he must pay damages for 
breach of contract. But this kind of case can resemble 
dismissal from an office where the body employing the 
man is under some statutory or other restriction as to the 
kind of contract which it can make with its servants, or 
the grounds on which it can dismiss them" (Ridge v. 
Baldwin (1964) AC 40 per Lord Reid at p. 65 in the 
course of a speech with which Barwick C. J. expressed his 
entire agreement in Banks v. Transport Regulation 
Board (Vic) (1968) 119 CLR 222 at p. 233). Where a 
procedure is laid down for dismissal, the rules of natural 
justice may be imported — see R v. British Broadcasting 
Corporation (1983) 1 WLR 23. For myself, I would leave 
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open the question as to whether, having regard to the 
terms of Clause 6(13)(e) of the Agreement, the 
procedures of the earlier paragraphs of Clause 6(13) were 
applicable in this case. But assuming that they were, in 
my view, any defect which there may have been in the 
initial inquiry was cured by the very full hearing before 
Commissioner Fielding, which hearing, critically, took 
place before the eventual dismissal of Mr Acosta. 

The final matter concerns the power of the 
Commisson to make a declaration. It cannot be doubted 
that there was a very real industrial dispute between the 
parties when they came before the Commission, a 
dispute which was to be dealt with by the Commission — 
section 23(1) of the Industrial Relations Act 1979. The 
task of the Commission, having regard to the object 
expressed in section 6(c) was to settle it with the 
maximum of expedition and the minimum of legal form 
and technicality, and it was further enjoined by section 
26(1) to act according to equity, good conscience and the 
substantial merits of the case without regard to 
technicalities or legal forms. By section 34(1), the 
decision of the Commission is required to be in the form 
of an award, order or declaration. Section 35(1) clearly 
envisages that industrial matters may be resolved by 
declarations under section 32. The fact that section 46 
specifically empowers the Commission to declare the true 
interpretation of an award does not, in my view, detract 
from the broader power which, in my opinion, the 
Commission has, in an appropriate case, to make a 
declaration. No doubt the power to make a declaration is 
one to be used with care, otherwise it may, in the words 
of Walters and Wells JJ. in The Queen v. Industrial 
Court (1975) 10 SASR 582, at p. 603, "do much to 
ferment the industrial strife that it is the (Industrial 
Conciliation and Arbitration) Act's purpose to obviate"; 
but it is a form of relief which is, in my view, available if 
it serves the purpose as, in my opinion it did in this case, 
of resolving a dispute. 

In my opinion, the appeal should be allowed and the 
decision of Commissioner Fielding reinstated. 

OLNEY J.: I have had the advantage of reading the 
reasons for judgment handed down by Brinsden J. and I 
am in agreement with those reasons and have nothing to 
add. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 6 of 1986. 

In the matter of an appeal from the whole of the decision 
of the Full Bench of the Western Australian 
Industrial Relations Commission given on 22 
October 1986 in matter No. 982 of 1986 between 
Robe River Iron Associates, Appellant and the 
Australian Workers Union, Western Australian 
Branch, Industrial Union of Workers, Respondent. 
Before Mr Justice Brinsden (Presiding Judge). 

Mr Justice Kennedy. 
Mr Justice Olney. 

Friday 16 January 1987. 

Order. 
HAVING heard Mr K. Martin of Counsel for the 
Appellant and Mr D. Stone of Counsel for the 
Respondent this Court doth order that: 

The Appeal be allowed and the decision of the 
Full Bench of the Western Australian Industrial 
Relations Commission delivered on the 22nd day of 
October 1986 be quashed. 

K. SCAPIN, 
Clerk of the Court. 
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IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 2 of 1986. 

Heard: 1 October 1986. 
Delivered: 24 October 1986. 

Coram: Brinsden J. (President), Kennedy & Rowland JJ. 

Between Springdale Comfort Pty Ltd trading as Dalfield 
Homes, Appellant and Building Trades Association 
of Unions of Western Australia (Association of 
Workers), Respondent. 

Mr M.L. Bennett (instructed by Messrs Keall 
Brinsden) appeared for the appeUant. 

Mr D.H. Schapper (instructed by Mr D.H. Schapper) 
appeared for the respondent. 
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BRINSDEN J. (President): In order to set out the back- 
ground of this matter I gratefully adopt the earlier 
passages of the judgment of Commissioner Fielding of 
the Full Bench in his reaons for rejecting an appeal to it 
by the appellant from an order made by the Senior 
Commissioner. 

The Appellant carries on business as a builder. At 
all material times it was engaged in building home 
units at a site on Kingsley Drive, Kingsley. On 9 
April 1986 the Respondent Union made application 
pursuant to section 44 of the Industrial Relations 
Act for the Commission to convene a conference on 
the grounds that 'a dispute exists as to application of 
the Building Trades (Construction) Award 14 of 
1978'. In fact the dispute appears to have concerned 
the AppeUant's apparent failure to abide by 
conditions of an unregistered agreement made 
between the Respondent and the Master Builders' 
Association of Western Australia. Apparently the 
Respondent was concerned over 'reported deficient 
site amenities relating to crib room and toilet 
facilities' and the AppeUant's refusal to allow 
'access to Union officials to inspect the workplace 
and interview workers'. The dispute was said to 
have 'great potential for escalating into major 
proportions'. 
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The Commission constituted by the Senior 
Commissioner summond representatives of the 
Respondent and the Appellant (although at that 
time it was not properly a party to the proceedings) 
to a compulsory conference pursuant to the 
provisions of section 44 of the Act. It seems that 
during the course of that conference the Appellant 
indicated that the persons for whom the Respondent 
had expressed concern were not its employees. The 
Appellant asserted that it employed no one. Those 
said to be working on the building site were 
independent contractors. In consequence the 
subject matter of the dispute was said not to be a 
matter for the Respondent and still less one within 
the Commission's jurisdiction. In order to resolve 
that question, the Respondent's Counsel at an 
adjourned meeting of the conference sought an 
order from the Commission directing the Appellant 
to give discovery of and produce to the Respondent 
the documents in its possession or control which 
touched upon the relationship between the 
Appellant and those working on the building site in 
various building trades. 

The Appellant objected to the making of such an 
order on a number of grounds. The Senior 
Commissioner overruled those objections. He made 
an order that the Appellant 'produce and provide' 
to the Respondent a copy of ducments of the kind 
sought, principally on the ground that it was 
'essentially that the Commision's jurisdiction in this 
matter be capable of ascertainment one way or the 
other as soon as possible'. The Senior Commis- 
sioner however, recognised the undesirability of 
requiring the Appellant to disclose any financial 
details contained in those documents and so 
indicated that the Appellant could expurgate that 
information from the documents before 
production. 

The Full Bench rejected the appeal to it and now the 
appeallant appeals to this Court pursuant to the 
provisions of section 90(1) of the Industrial Relations Act 
1979 and Amendments (the Act). The grounds of appeal 
are as follows:— 

Grounds of Appeal. 
1. The Learned Full Bench erred in law in holding 

that section 33(5) of the Industrial Relations Act 
1979 had no application to a requirement to produce 
documents to one of the parties in relation to a 
compulsory conference. 

2. The Learned Full Bench erred in law treating 
the application before Senior Commissioner 
Halliwell as an application for a compulsory 
conference when in all the circumstances Senior 
Commissioner Halliwell was exercising jurisdiction 
pursuant to section 24 of the Industrial Relations 
Act. 

3. The Learned Full Bench erred in law in holding 
that the documents the subject of the order lacked 
the necessary element of confidentiality so as to 
constitute the same 'trade secrets' within the 
meaning of that expression in section 33(5) of the 
Act. 

4. The Learned Full Bench erred in law in holding 
that the phrase 'relate to the profits or financial 
position' of the Appellant imported something 
more than the cost of labour or works to be 
performed in relation to the Kingsley site. 

5. The Learned Full Bench erred in law in 
drawing a distinction between a commercial secret 
and a trade secret. The Learned Full Bench should 
have held in all the circumstances that the meaning 
of a trade secret included confidential information. 

6. The Learned Full Bench erred in law in 
drawing a distinction between a document which 
relates to the financial affairs of a party and one 
which relates either to its profits or financial 
position. 

7. The Learned Full Bench should have found in 
all the circumstances that the meaning of the 
expression 'documents relating to financial 
position' included documents which relate to the 
financial affairs of any party. 

8. The Learned Full Bench should have held that: 
(a) such documents and each of them 

constitute documents relating to the 
financial position of the Appellant; 

(b) for the purposes of section 33(5) of the 
Industrial Relations Act 1979 no 
distinction is to be drawn between the 
phrase 'financial position' and the phrase 
'financial affairs'; 

(c) such documents and each of them when 
considered in their totality relate to the 
profits of the Appellant in that such 
documents in their totality disclose the 
cost to the Appellant of performing the 
works at Kingsley; 

(d) such documents in their totality disclose 
the names and addresses of the contractors 
of the Appellant, which information 
constitutes a trade secret of the AppeUant 
and is properly characterised as confiden- 
tial information; 

(e) for the purposes of section 33(5) of the 
Industrial Relations Act 1979 no 
distinction is to be drawn between the 
phrase 'trade secret' and the phrase 
'commercial secret'; 

(f) upon its proper construction section 33(5) 
of the Industrial Relations Act provides 
that the Commission has no power to 
order the inspection of such documents in 
circumstances where the Appellant does 
not consent to the inspection of such 
documents. 

The order made by the Commissioner which is the 
subject of these appeals obliges the appellant within 
seven days, upon receiving from the respondent an 
undertaking that the information revealed as a result of 
the order would not be used for an ulterior purpose, to 
produce and provide to the respondent a copy of each 
and every document in its power, possession or control, 
which contains any one or more or all of the terms of the 
contract between the appellant or those contracted to it 
of the one part and those persons engaged by it or by 
those contracted to it of the other part under the terms of 
which those persons carry out construction work for the 
appellant at Kingsley Drive, Kingsley. It was provided 
that the orders should apply only in respect of persons 
working in certain stated categories. The order would be 
satisfactorily complied with without the necessity of 
providing financial details embodied in the documents. 
The documents were in fact never produced to either the 
Senior Commissioner, the Full Bench or this Court but 
the appeOant has given a description of them upon the 
basis of which these appeals have been heard. That 
description states that the documents contained details 
of the contracting parties i.e. their names and addresses, 
work to be performed pursuant to those contracts, and 
the price and manner of payment. 

Section 33(5) provides as follows: 
(5) All books, papers, and other documents 

produced in evidence before the Commission may 
be inspected by the Commission and also by such of 
the parties as the Commission allows, but the 
information obtained therefrom shall not be made 
public without the permission of the Commission, 
and such parts of the documents as in the opinion of 
the Commission do not relate to the matter at issue 
may be sealed up, but such books, papers, and 
documents relating to any trade secret or to the 
profits or financial position of any witness or party 
shall not, without the consent of that witness or 
party, be inspected by any party. 
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Two issues arise in this appeal, the first being whether 
these documents as described by the appellant relate to 
any trade secret or to the profits or financial position of 
the appellant and if so whether section 33(5) operated 
upon these documents so as to prevent copies of them 
being the subject of an order compelling the appellant 
without its consent to make copies of them available for 
inspection of the respondent. Needless to say the 
appellant does not consent to these documents being 
inspected by the respondent. 

I take a vry firm view that these documents do not 
relate to a trade secret or the profits or financial position 
of the appellant and so therefore there is really no need 
for me to address myself to any other aspect of the case 
but those matters have been fully argued and I think I 
should say something shortly about them. 

The notice of application which commenced the 
proceedings was an application to the Commission for a 
compulsory conference to be called pursuant to section 
44. That section empowers the Commission constituted 
by a Commissioner, to summons any person to attend at 
a time and place specified in the summons at a 
conference before him. Any persons so summoned shall, 
except for good cause, attend the conference at the time 
and place specified in the summons. Certain powers are 
given to the Commission concerning the holding of the 
conference such as to make such suggestions and give 
such directions as he considers appropriate, and without 
limiting the generality of those powers, inter alia, to 
exercise such of the powers of the Commission in section 
27(1) as the Commissioner considers appropriate. It is 
clear enough that in holding such a conference the 
Commissiner is acting in a concilliatory role rather than 
an arbitrarial role and it is to be noted that the emphasis 
of the Act, particularly as outlined in section 32, is to 
emphasise that the Commission should endeavour to 
resolve disputes by conciliation before resorting to 
arbitration, and only arbitration if the conciliation 
process fails. Subsections (8) and (9) of section 44 deal 
with the follow up where the conferences either ends in 
the parties agreeing or disagreeing and it is clear from 
both those subsections tht the powers of the 
Commissioner are limited to making orders in relation to 
an industrial matter. The keynote section of the Act, 
section 23(1) gives to the Commission cognisance of and 
authority to inquire into and deal with any industrial 
matter and what is meant by "industrial matter" is 
defined in section 7. There is no dispute in this case that, 
if indeed it be correct that those persons who worked for 
the appellant at Kingsley (I use the past tense since the 
work, we are told, is now finished) were indeed 
independent contractors, and not in a master and servant 
relationship with the appellant, then as far as can be seen 
there was no industrial matter about which the 
Commission could make any orders. But of course 
whether the men were independent contractors is the 
threshhold point in the initial question which arose, 
namely whether there was infact an industrial matter 
before the Commission. I am satisfied that section 44 
presupposes that what is the subject of the compulsory 
conference is an industrial matter or something relating 
to an industrial matter. Where a compulsory conference 
has been called, as in this case, and the point is taken by 
one of the parties that there is no industrial matter about 
which the conference can proceed to consider, the 
Commissioner must immediately enquire into and 
determine whether he has jurisdiction, for only if he 
concludes that the matter before him involves an 
industrial matter should continue to proceed with the 
compulsory conference. 

The Act makes specific provisions by section 24(1) 
giving to the Commission jurisdiction to determine in 
any proceedings before it whether any matter to which 
those proceedings relate is an industrial matter and a 
finding by the Commission on that question subject to 
sections 49 and 90, is final and conclusive with respect to 
those proceedings. Section 49 deals with appeals to the 
Full Bench and section 90 appeals to this Court. It is 

properly conceded by the appeUant that in order to 
determine a question of jurisdiction the Commission has 
the powers contained in section 27(1). The application 
for the compulsory conference in my view is a proceeding 
and in that proceeding the Commission has jurisdiction 
to determine whether any matter to which the proceeding 
relates in an industrial matter. One of the powers granted 
to the Commission under section 27(1) is that contained 
in subclause (0) which provides that the Commission may 
make orders as may be just with respect to any 
interlocutory proceedings to be taken before the hearing 
of any matter and inter alia in respect to discovery, 
inspection, or production of documents. The Senior 
commissioner -purported to make the order complained 
pursuant to subclause (0). In my view it does not matter 
whether the Senior Commissioner in making the order 
purported to use the powers granted to him under section 
44(6)(c) which expressly refer to section 27(1), for it is 
conceded and properly so that he has that power in any 
event. Furthermore, proceedings are not to be 
impeached or held bad for want of form: section 34(3). It 
is therefore my view that on such an application as this, 
the Commissioner had power to make an order in the 
nature of discovery or inspection provided of course the 
condition laid down in sectin 27(1)(0) was met, namely 
the order so made was just. 

The appellant meets the making of the order in two 
ways. Firstly, it says that section 33(5) prohibited the 
making of the order because section 27(1) expressly states 
that the powers therein may be exercised "except as 
otherwise provided in this Act" and section 33(5) is 
another provision of the Act which otherwise provides, 
the documents, it is asserted, being ones that related to a 
trade secret or the profits or financial position of the 
appellant. As a fallback position the appellant says that 
in any event in view of the express provisions of section 
33(5) it is not possible in these circumstances to make a 
just order for inspection of documents which could not 
be inspected by the respondent without the consent of the 
appellant, which consent would not be forthcoming, had 
the documents been produced in formal evidence before 
the Commission. Section 33 undoubtedly is directed to 
the manner in which evidence in proceedings before the 
Commision is to be had for it provides power to issue a 
summons to compel a witness to appear and to take 
evidence on oath or affirmation. There is therefore 
considerable force in the argument that the words 
"produced in evidence before the Commission" in 
subsection (5) refer to evidence on oath or affirmation 
taken in proceedings before the Commission. The 
documents to be produced for inspection to the 
respondent pursuant to the order would not therefore 
fall within that category. The only weakness that I can 
see in that argument lies in the provisions of section 
26(l)(b) which provides that in the exercise of its 
jurisdiction under the Act the Commission shall not be 
bound by any rules of evidence, but may inform itself on 
any matters in such a way as it thinks just but of course in 
so informing itself if it intends to rely on deciding any 
matter upon the information so obtained it must notify 
the parties concerned and afford them the opportunity of 
being heard in relation to that information: section 26(3). 
It would be an extraordinary thing if the Commission, 
having utilised powers given to it under section 26(l)(b), 
and having obtained documents as a result which relate 
to a trade secret or to the profits or financial position of a 
party, is able to allow another party to inspect such 
documents notwithstanding the absence of consent of 
the first-mentioned party. I am inclined to think that 
such documents obtained in such a way would fall within 
the description "produced in evidence before the 
Commission" if they were documents upon which the 
Commission proposed to rely. The matter is probably 
academic because it is very difficult to foresee how the 
Commission could rely on such documents as it would be 
difficult for it to comply with the provisions of section 
26(3) at least to the extent of allowing the other party to 
be informed of the matters contained in the documents 
on which it proposed to rely. Though the matter is 
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strictly obiter on the whole I am inclined to the view that 
section 33(5) does not prohibit the making of an order 
along the lines made in this case even if that order 
requires the divulgement of documents relating to a trade 
secret or the profits or financial position of a party. On 
the other hand I have great difficulty in appreciating that 
a case could arise in which it would be just to make an 
order for inspection in favour of a party, of documents 
belonging to another party relating to a trade secret or 
the profits or financial position of that party, if the firtst 
mentioned party could not inspect those documents 
without the consent of the other party if they were to be 
produced in evidence before the Commission, there is 
nothing in the circumstances of this case which indicates 
that the making of the order was just if it will result in the 
disclosure of documents relating to trade secrets or the 
profits or financial position of the appellant. 

The real question in this case, however, is whether the 
documents as described to us by the appellant's counsel 
could relate to any trade secret or the profits or financial 
position of the appellant. That necessarily involves a 
consideration of what these words mean in section 33(5). 
The meaning of words (what Isaacs I. in Life Insurance 
Co of Australia v. Phillips (1925) 36 CI..R 60 at 78 calls 
interpretation), whether the words to be interpreted into 
ordinary English are foreign words or code words or 
trade words or even ordinary English words, is a question 
of fact in all cases, but their effect when translated into 
complete English construction, a matter of law. The 
respondent answers this part of the appellant's case by 
saying tha the grounds of appeal raise only matters of 
fact and of course our jurisdiction, by virtue of the 
provisions of section 90, is limited to matters of law or 
whether there has been an excess of jurisdiction but upon 
nother ground. The appellant answers that complaint by 
saying the Full Bench erred in law in its construction of 
the effect of section 33(5) in relation to the use of these 
words. It is therefore I think necessary to say something 
as to what I think these words mean. 

It must be understood that the words as appearing in 
section 33(5) appear within an Act which is intended, 
according to the Long Title, to consolidate and amend 
the law realting to the prevention and resolution of 
conflict in respect of industrial matters. It is therefore an 
Act which concerns itself with the relationship and the 
interdependence of employers in respect of industrial 
matters as defined by the Act. In his work "The Law of 
Trade Secrets" by Turner the learned author states 
"Statute has never touched the subject (of trade 
secrets)". That may be true of the Anglo-American 
jurisdictions with which he largely deals but in this State 
a provision similar to section 33(5) has appeared in the 
original Act No. 57 of 1912 as section 70(9). Trade secrets 
are only a particular subject matter to which the 
principles relating to breach of confidence have been 
applied: Ansell Rubber Co Pty Ltd v. Allied Rubber 
Industries Pty Ltd (1967) VR 37 at 46. Trade secrets and 
confidential information are protected by the equitable 
action for breach of confidence. Consideratin of whether 
a matter is a trade secret has usually arisen in the context 
of an action for breach of confidence. Everything in 
respect of which equity would give relief for breach of 
confidence is not a trade secret. It may well be, but it is 
unnecessary for me to decide, that equity would provide 
a remedy by way of an action for breach of confidence to 
prevent the disclosure of these documents to a third party 
but that is not to say that ipso facto they are therefore 
trade secrets. As Gowans J. in Ansell Rubber Co Pty Ltd 
at 49 remarked there is very little in English cases and, for 
that matter, in Australian cases, to enable one to identify 
what is a trade secret. His Honour went on to collate 
some of the characteristics without trying to make that 
exercise an exhaustive statement. Ricketson in his work 
"The Law of Intellectual Property" also does not 
attempt an exhaustive defintion but he does say that the 
name is often used to describe information of a 
commercial and industrial nature. Such information may 
vary greatly in quality from distinctive and patentable 
inventions to simple "tricks of the trade" and he then 

lists various categories which have been the subject of 
legal action such as various kinds of industrial processes, 
formulae and recipes, customer's lists, engineering and 
design drawings, diagrams and tables, marketing 
procedures, stock exchange quotations and even the 
genetic make up of a particular type of nectarine 
budwood (p. 816-817). All I am prepared to say is that 
what is labelled a trade secret must I think be information 
of a commercial and industrial nature, something which 
it is right and proper not to be disclosed to a third party 
without the consent of the owner of the information. I 
rather think the dictionary meaning of the phrase given 
in the Random House Dictionary of the English language 
comes close to what should be the meaning ascribed to 
the phrase in section 33(5) namely "a secret process, 
technique method etc used to advantage in a trade, 
business, profession, etc". That definition connotes two 
things. A secret process etc and the use to advantage of 
that secret process etc in a trade, business or profession. 
All 1 need say further is that I do not think these 
documents could be described as collectively amounting 
to a trade secret or as individually doing so. As far as I 
am aware documents of a similar nature have never been 
described in any reported decision as being a trade secret 
and 1 do not find anything that has been found to be a 
trade secret in any reported decision as remotely 
resembling the information contained in these 
documents, not even a customer's list: Robb v. Green 
(19185) 2 QB 315 and D.G. Searle & Co Ltd v. Alltech 
Ltd (1982) 8 FS 12 92. In any event it really is a matter of 
fact whether these documents can be described as a trade 
secret. Neither the Senior Comrnissioner nor the Full 
Bench thought so and that seems to me to be the end of 
the matter. 

So far as profits and financial position are concerned 
the matter is even easier to answer. "Profits" is a word 
capable of more than one meaning: Bishop v. Smyrna 
and Cassaba Railway Co (1985) 2 Ch. 265 at 269,270 and 
there is no single definition of the word which will fit all 
cases: Bond v. Barrow Haematite Steel Co (1902) 1 Ch. 
353 at 366, cf. Fletcher Moulton L.J. in The Spanish 
Prospecting Co Ltd (1911) 1 Ch. 92 at 98 where he said 
the word had a well defined meaning implying a 
comparison between the state of a business at two 
specific dates usually separated by an interval of a year. 
Here the word is used in conjunction with "financial 
position'' and I would have thought it has to do with how 
well in a financial sense the witness or party is doing. 
"Financial position" directs attention to what the party 
owns, what is income is, and what is his state of solvency 
or any one of those things. Bearing in mind that what is 
the subject of the restriction is a document relating to 
profits or the financial position of a party 1 do not think 
it can be said that these documents relate to either. That 
is the view taken by both the Senior Commissioner and 
the Full Bench and reconsideration of those decisions 
involves a matter of fact. 

In my opinion the appeal should be dismissed. It is 
said, however, that this matter is a test case and perhaps I 
should say something about how I think the matter ought 
to have been handled at first instance. In my view as soon 
as it became clear the appellant claimed that the 
documents related to a trade secret or its profits or 
financial position no order should have been made until 
the Senior Commissioner satisfied himself whether that 
be so or not. He has power to call for the production of 
the documents to the Commission so as to enable an 
examination of them by him. The Commissioner should 
also advise the party taking the objection to offer any 
evidence in amplification of the claim should it desire to 
do so. If the Commissioner is satisfied that the claim has 
been made out that would be an end of the matter. If the 
documents of which inspection is sought do not relate to 
a trade secret or the profits or financial position of the 
other party an order could be made for inspection. 

KENNEDY J.: On 9 April 1986, the respondent applied 
to the Western Australian Industrial Relations 
Commission for the holding of a compulsory conference 
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under section 44 of the Industrial Relations Act 1979. 
The ground upon which the application was made was 
said to be: 

A dispute exists as to application of the Budding 
Trades (Construction) Award 14 of 1978 to workers 
engaged on construction of accommodation units at 
Kingsley Drive, Kingsley. 

The appellant, who was misdescribed in the application, 
but as to whose identity there was no doubt, was, at the 
material time, constructing home units upon the site 
referred to. 

The Senior Commissioner constituted the Commission 
for the purpose of the conference. At the commencement 
of the conference, a question arose as to whether those 
engaged in constructing the home units were employees 
within the meaning of the Act, so that, as expressed by 
the learned President, "the dispute relating to the 
conference constitute(d) an industrial matter in respect 
of which 'the Commission may exercise authority'". 
Counsel for the respndent, with a view to establishing 
that the appellant and those who were engaged in 
constructing the home units at the Kingsley site were in a 
relationship of employer/employee, successfully applied 
for an order requiring the appellant to produce and 
provide to the respondent "a copy of each and every 
document in its power, possession or control which 
contains any one or more or all of the terms of the 
contract between the (appellant) or those contracted to it 
of the one part and those persons engaged by it or by 
those contracted to it of the other part under the terms of 
which those persons carry out construction work for the 
(appellant) at Kingsley Drive, Kingsley". The order 
contained a proviso that it should apply only in respect of 
persons working in the areas specified therein, including 
the "areas" of carpenter, bricklayer and stoneworker. 

The appellant appealed against the making of this 
order to the Full Bench of the Industrial Relations 
Commission, which varied the order by conditioning it 
with a requirement for the receipt from the respondent of 
an undertaking that the information revealed as a result 
of the order would not be used for any ulterior purpose 
and further by providing that the order would be 
satisfied without the necessity of providing financial 
details embodied in the documents. Otherwise, it 
dismissed the appeal. 

The appellant now appeals to this Court upon a variety 
of grounds, which it is unnecessary, for the present 
purposes, to set out. 

Compulsory conferences are dealt with by section 44 
of the Act. Subject to that section, the Commission 
constituted by a Commissioner is empowered, upon the 
application, inter alia, of any union, to summon any 
person to attend, at a time and place specified in the 
summons, at a conference before the Commission. Any 
person so summoned is required, except for good cause, 
to attend the conference at the time and place so specified 
and to continue his attendance thereat as directed by the 
Commission. By subsection (6), the Commission is 
empowered, at or in relation to a conference under the 
section, to make such suggestions and to give such 
directions as it considers appropriate and, without 
limiting the generality of the foregoing, it may, inter alia, 
exercise such of the powers of the Commission referred 
to in section 27(1) as the Commission considers 
appropriate. Where, at a conference held in accordance 
with section 44, agreement is reached between the 
parties, or any of them, in relation to any industrial 
matter, the Commission may either make an order in 
terms of the agreement or, where the nature or subject 
matter of the agreement does not, in the opinion of the 
Commission, require that an order be made, sign and file 
a memorandum of the terms of the agreement 
(subsection 8). Where, at the conclusion of any such 
conference, any question, dispute or disagreement in 
relation to an industrial matter has not been settled by 
agreement between all of the paties, the Commission 

may hear and determine that question, dispute or dis- 
agreement and may make an order binding only the 
parties in respect to whom the matter has not been so 
settled (subsection 9). 

At the compulsory confereence, it having been 
contended on behalf of the appellant that the persons 
carrying out the construction work in question were not 
employees, but contractors, it was argued that, 
accordingly, the subject matter of the dispute was 
incapable of being an industrial matter as defined in 
section 7 of the Act. 

Notwithstanding the contrary submissions made on 
behalf of the respondent, in my view, only an industrial 
matter can be the subject of a compulsory conference 
under section 44. That this is so is made sufficiently clear 
by the terms of subsections 8 and 9 and it is further 
supported by the long title to the Act. It follows that, by 
section 24(1) of the Act, the Commission had jurisdiction 
to determine whether the subject matter of the 
compulsory conference was an industrial matter, for 
there can be no doubt that a compulsory conference 
under section 44 constitutes "proceedings" within the 
meaning of section 24. I am also satisfied that the 
Commission, for the purpose of determining whether the 
matter to which the compulsory conference related was 
an industrial matter, had the powers conferred by section 
27 of the Act, including, in particular, the power under 
section 27(l)(o) to "make such orders as may be just with 
respect to . . . inspection, or production of documents". 

The appellant endeavoured to resist the making of the 
order for production of the documents by relying upon 
section 33(5) of the Act, which provides as follows: 

All books, papers, and other documents 
produced in evidence before the Commission may 
be inspected by the Commission and alos by such of 
the parties as the Commission allows, but the 
information obtained thereform shall not be made 
public without the permission of the Commission, 
and such parts of the documents as in the opinion of 
the Commission do not relate to the matter at issue 
may be sealed up, but such books, papers, and 
documents relating to any trade secret or to the 
profits or financial position of any witness or party 
shall not, without the consent of that witness or 
party, be inspected by any party. 

The Full Bench held that section 33(5) had no 
application to a requirement to produce documents to 
one of the parties to a compulsory conference. In my 
opinion, the Full Bench was correct in the view which it 
took, the documents in question not being produced in 
evidence,for it is only to documents produced in evidence 
that the subsection in terms applies. Nevertheless, it is, in 
my view, not possible to contemplate that the 
Commission may order to be produced to a party a 
document which, if produced in evidence, could not be 
inspected by that party without the consent of the person 
producing it. In my opinion, the documents which may 
be ordered to be inspected or produced under section 
27(l)(o) can only be documents which are capable of 
being produced in evidence and which the other party 
may inspect as of right. To hold otherwise would be to 
circumvent edntirely the protection conferred by section 
33(5). That cannot have been the intention of the 
legislature. 

So much being accepted, however, the onus must be 
upon the appellant to demonstrate that the documents 
ordered to be produced do indeed relate to "any trade 
secret or to the profits or financial position of" the 
appellant. This, in my opinion, is has failed to do. 

The appellant contended that a document "relating to 
any trade secret" includes any document relating to 
information which is protected by the equitable 
principles of confidentiality. There is no substance in this 
contention. The term "trade secret" is not synonymous 
with "confidential information", although it may fairly 
be regarded as constituting one category of such 
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information. It is quite clear that not all confidential 
information can be brought within the description of a 
trade secret. 

It is both unnecessary and undesirable to attempt in 
these proceedings to define the term "trade secret" with 
any degree of precision. A useful description of the term 
is, however, to be found in Rimes v. Club Corp of 
America 542 SW 2d 909 at p. 913 — "A formula, 
pattern, device or compilation of information which is 
used in one's business and which gives one opportunity 
to obtain advantage over competitors who do not know 
or use it". In my opinion, documents such as are at 
present in issue, containing, it was accepted, details of 
particular contracting parties, the work to be performed, 
the price and the manner of payment of the price, 
cannot, without more, constitute trade secrets. In 
the usual case, details of employees or of contractors 
stand in a quite different category from details of 
customers — see D.G. Searle & Co Ltd v. Celltech Ltd 
(1982) 8 FSR 92. 

Nor is there any more substance, in my view, in the 
contention that the documents related to the profits or 
financial position of the appellant. The appellant's 
argument starts from the propostion that the term 
"profits" means gross income, less expenses, no doubt 
during a specific period of tiem. It was then argued that, 
the documents ordered to be produced reveal half of that 
equation, namely, the costs, and that, in this respect, 
they related to profits. But there is nothing to suggest 
that the documents do in fact reveal half of the question. 
They merely reveal the price for certain work to be 
performed pursuant to contracts, and that is all. The fact 
that a document contains financial information which 
may, in the end, be one ingredient, however insignific- 
ant, in the determination of the profits of a company 
over a period of time does not, in my opinion, mean that 
they relate to the company's profits, as that expression is 
used in section 33(5). Such information conveys no 
relevant information to the inspecting party as to the 
company's profits. 

The appellant then argued that documents relating to a 
party's financial position include documents relating to 
the financial affairs of that party. Once again, however, 
the terms are not synonymous. "Financial affairs" is 
patently a much wider expression than is "financial 
position". The financial position of a company concerns 
its position at a particular time. It is, furthermore, 
looking at the matter, as it were, in gross. The 
information which, it was accepted, was contained in the 
documents does not say anything as to the financial 
position of the company. That financial position may, 
irrespective of the information, be strong or weak or 
evenly poised — there is no way of telling which from the 
documents above. 

In my opinion, the appellant has failed to establish 
that the relevant documents are within the protected 
categories established by section 33(5) of the Act. This 
appeal should therefore be dismissed. 

ROWLAND J.: I have read the reasons about to be 
published by Kennedy J. and insofar as those reasons 
deal with matters argued on the appeal I agree with them 
and cannot usefully add anything and as argued I would 
dismiss the appeal. 

I would not like to leave this matter, however, without 
voicing my doubts as to the manner of dealing with this 
matter. 

The present respondent as applicant gave notice of 
appiication to the Commission for him to summon the 
appellant to a compulsory conference under section 44. 

The stated groun on which the application was made 
was: 

A dispute exists as to application of the Building 
Trades (Consiruction) Award 14 of 1978 to workers 
engaged on construction of accommodation units at 
Kingsley Drive, Kingsley. 

Schedule B which was annexed to the appiication was 
in the following terms: 

1. The Respondent Company is currently 
constructing 22 accommodation units valued at 
around $750 000 in Kingsley Drive, Kingsley, WA. 

2. It has been observed on that site, various 
workers engaged in plumbing, bricklaying and 
labouring duties. 

3. Various Union Organisers have reported 
deficient site amenities relating to crib room and 
toilet facilities. 

4. The Master Builders' Association of WA and 
their National counterpart have entered into agree- 
ments to standardise various conditions relating to 
employer-employee relationships to apply on 
building construction sites other than the housing 
sector of that industry. 

5. The builder refuses to recognise these 
agreements and has refused access to Union officials 
to inspect the work place and interview the workers. 

6. The dispute has been referred to the Trades 
and Labor Council Disputes Committee, which 
Body supports action being taken against the 
builder on this site. 

The dispute has great potential for escalating into 
major proportions and accordingly the Association 
requests a Conference pursuant to section 44 as 
quickly as possible to avoid this. 

The Association requests that Mr Len 
Buckeridge, Principal of the Company concerned 
be summonsed to attend. 

The latter provisions, however, have nothing to do 
with the stated dispute. The application for a compulsory 
conference was to resolve the stated dispute and we are 
told that the conference was sought to resolve whether 
persons on the site were employees or subcontractors. 

I find it difficult to envisage how the Commission can 
summon a person to attend a compulsory conference for 
the purpose of deciding whether that person is obliged to 
attend a compulsory conference. And that effectively 
was the application. The schedule listing other matters 
had no relevance to that prime issue. 

The Industrial Commission of Western Australia is 
granted jurisdiction by the Industrial Relations Act 1979 
(WA) Section 23(1) of that Act contains the grant of 
power where it states: 

Subject to this Act, the Commission has 
cognisance of and authority to enquire into and deal 
with any industrial matter . . . 

So the Commission has power only over industrial 
matters. 

Section 24 of the Act gives the Commission 
jurisdiction to determine whether proceedings before it 
relate to an industrial matter. An industrial matter is 
defined in section 7. 

Section 27 gives certain powers to the Commission in 
relation to any 'matter' before it: one of those powers is 
under section 27(l)(o) and that is the power to order 
discovery of documents. 

Once a question of jurisdiction is raised, the 
Commission must determine that question under section 
24 before exercising power to resolve the dispute before it 
under section 44. It is suggested that that is a 'matter' 
before it so as to enable it to exercise its power under 
section 27. That may be so, but there may be a difference 
between the considerations which will condition the 
exercise of power to grant an order for discovery and 
inspection of documents that relate to a dispute 
acknowledged to be within power and the grant of an 
order for discovery and inspection against a person who 
says he is a stranger to an industrial dispute. And it may 
be that that is a matter of substance rather than form. 
For my part I would have thought that it was arguable 
that, before it made any orders at all, the Commission 
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should be satisfied by some evidence or in some manner 
that, prima facie, the person against whom discovery was 
sought was a party to an industrial dispute. 

This matter was not argued. In the absence of 
argument, I do not attempt to resolve it. I raise it so that 
if there is anything in it, it may not in future go by 
default. 

Judgment delivered on 24 October 1986. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 2 of 1986. 

In the matter of an appeal from the decision of the Full 
Bench of the Western Australian Industrial 
Relations Commissin dated 1 August 1986 given in 
matter No. 393 of 1986 between Springdale Comfort 
Pty Ltd trading as Dalfield Homes, Appellant and 
Building Trades Association of Unions of Western 
Australia (Association of Workers), Respondent. 

Before Mr Justice Brinsden (Presiding Judge). 
Mr Justice Kennedy. 
Mr Justice Rowlands. 

Friday 24 October 1986. 

Order. 
HAVING heard Mr M.L. Bennett of Counsel for the 
Appellant, and Mr D.H. Schapper of Counsel for the 
Respondent the Court doth hereby order that the appeal 
be dismissed, and the time within which the order of 
Senior Commissioner Halliwell made on 30 April 1986 be 
extended for seven days from 24 October 1986. 

K. SCAPIN, 
Clerk of the Court. 

FULL BENCH — 
Appeals against decision 

of Commission — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1084 of 1986. 

Between Milec Electrical Services Pty Ltd and Johns 
Perry Lifts, Appellants and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Commissioner O.K. Salmon. 
Commissioner J.F. Gregor. 

The 19th day of December 1986. 

Mr J. Birman on behalf of the appellants. 
Mr J. Sharp-Collett on behalf of the Amalgamated 

Metal Workers and Shipwrights Union of Western 
Australia. 

Mr L.J. Benfell on behalf of the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against a decision 
of the Commission constituting an order which required 
the appellants to pay a site allowance in accordance with 
the following terms: 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979, No. 
R22 of 1978 and Lift Industry (Electrical and Metal 
Trades) Award 1973, No. 9 of 1973 as amended, 
employees who are employed by the Respondents on 
construction work at 16 The Avenue, Crawley shall 
be paid a site allowance of 50 cents per hour for each 
hour worked in lieu of payments for confined space, 
dirty work, fumes, wet under foot and the handling 
of secondhand timber. 

This Order shall take effect as from the 11th day 
of August 1986 and shall terminate on the 
completion of the project. 

(66 WAIG 1788.) 
According to the grounds of appeal the Commission 

erred in principle in determing that a site allowance 
should apply in addition to the provisions of the awards 
referred to which are specifically structured to cater for 
the conditions experienced on construction sites. It is 
said the Commission further erred in determining that 
the conditions under which work was being performed 
on the building site in question fall within established 
principles governing the fixing of site allowances in the 
building and construction industries and in so doing 
erred in granting a site allowance. 

The Electrical Contracting Industry Award caters for 
conditions experienced on construction sites by means of 
subclause (6) Construction Allowance of the First 
Schedule — Wages which provides for payment in 
addition to the appropriate rates of pay. Under the Lift 
Industry (Electrical and Metal Trades) Award, 
tradesmen and their assistants are paid by Clause 
28.—Lift Industry Allowance, a sum of $77.00 per week 
for installing, servicing, repairing and/or maintaining 
lifts and escalators other than in a workshop. 

The phenomenon of the site allowanc appears to 
derive from acceptance that in the .'ding and 
construction industry payment for di. lilities on 
particular sites does not involve the creation of a new 
allowance because the practice had applied in respect of 
major building projects and metropolitan building sites 
prior to 23 December 1982, i.e. the date from which the 
wage fixing guidelines operated. In this way site 
allowances took account of conditions which were not 
foreseen at that date (see Sapri Construction Co Pty Ltd 
Case Print F1957). 

Claims for allowances for disabilities on site have 
multiplied following successful claims brought by 
building trades unions in the Australian Conciliation and 
Arbitration Commission and ratification of agreements 
by employers to pay allowances. It seemed to become the 
norm to grant to other worke. the same allowances as 
those granted to building wo' kers, especially where 
conditions would otherwise be different between workers 
of the same type employed on work of essentially the 
same character (see Alexander Library Case 63 WAIG 
1505). 

In Amalgamated Metal Workers and Shipwrights 
Union of Western Australia v. J.F. Thompson (WA) Pty 
Ltd (63 WAIG 1328) the Commission in Court Session 
drew attention to the effect of wage restraint principles 
on claims such as those for a site disability allowance 
which should be awarded only in exceptional 
circumstances the proof of which lies upon the claimant. 
In relation to Part II—Construction Work of the Metal 
Trades (General) Award the Commission indicated that 
it was designed to apply to construction workers 
regardless of location and to prescribe actual rather than 
minimum rates for skills required to be exercised under 
the conditions experienced on construction sites. It was 
said "The wages and conditions contained therein must 
be regarded as the norm and a heavy onus rests with any 
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union which seeks departure from it" (at page 1329). The 
same may be said of the construction and lift industry 
allowances provided respectively in the awards which are 
relevant to these proceedings. 

In the present case the respondent unions claimed a 
site allowance of $1.00 per hour for their members 
employed by the appellants at the site of the construction 
of home units at 16 The Avenue, Crawley. The claim was 
contested by the appellants on the basis that there were 
no disabilities on site which were not catered for by the 
awards and it was contended that the unions had failed to 
establish that a residential project such as that particular 
one came within the recognised pattern for which site 
allowances were normally granted. In contrast the unions 
failed to support the claim other than by relying upon 
earlier decisions of the Australian Conciliation and 
Arbitration Commission and in particular a decision in 
which Mr Commissioner Coleman had, at an earlier 
time, granted a claim for a site allowance of 50 cents per 
hour to the building trades unions in respect of a site on 
which the ANZ Bank was constructing bank premises 
(Print G2928). According to the reasons for that decision 
The Australian Building Construction Employees and 
Builders' Labourers' Federation and Others had claimed 
a site allowance to compensate employees for disabilities 
not adequately catered for within provisions of their 
relevant awards. This was contested by the employers 
who argued that the nature of conditions were 
adequately covered by an industry allowance provided 
in the awards. Without expressing a finding as to the 
adequacy of the award provisions Coleman C. awarded a 
site allowance of 50 cents per hour because he held that 
the site fell within the building industry pattern and in 
order to compensate employees for disabilities which he 
proceeded to outline in the reasons for decision. 

Having made an inspection of the site at Crawley and 
having heard evidence of two employees working on the 
construction at that site, Senior Commissioner G.G. 
Halliwell found that the site conditions were closely 
aligned to those described by Coleman C. in Print G2928 
and he granted a site allowance in the same amount, that 
is, 50 cents per hour, for what he described as similar 
reasons to those expressed by Coleman C. Nothing 
expressly appears in the Senior Commissioner's decision 
to indicate that the features at the site of the construction 
at 16 The Avenue, Crawley and the conditions under 
which employees were required to work were over and 
beyond matters contemplated and provided for in the 
relevant awards. The unions failed to support their claim 
for payment of a site allowance other than by relying 
upon that decision of Coleman C. and another, in order 
to establish that the site fell within the building industry 
site allowance pattern established by the Australian 
Commission. The approach of those pursuing the claim 
in this case deserves the description used in a case before 
the New South Wales Industrial Commission, No. 749 of 
1986, between Leighton Contractors and the Federated 
Engine Drivers' and Firemen's Association of 
Australasia (NSW) (unreported), in which Varnum C. 
said: 

There exists in this case an employee expectation 
that being in receipt of a site allowance award on a 
previous project it follows that a site allowance 
should be awarded at other construction locations 
because of some employee perceived similarity. 
Such an assumption is quite wrong and should be 
corrected. Site allowance claims have nothing to do 
with automatic increases or award rates; rather they 
are for circumstances over and above those 
normally experienced on building or construction 
sites and for conditions not contemplated when 
relevant industrial awards were made. Accordingly 
there is a need to ensure that the correct principles 
are applied and understood in processing site 
allowance claims. 

(at pages 8 and 9.) 

The Commission in Court Session has made it clear 
that in a case such as this it was necessary to show that the 
disabilities encountered on site went beyond the general 
run of matters contemplated by the award prescriptions 
and, in my respectful opinion, the material that was 
before the Commission in this case was not sufficient to 
sustain a conclusion that the awards were inadequate to 
cater for those disabilities. In this respect the case is to be 
distinguished from Appeal No. 847 of 1986, a matter in 
which the decision, which is not yet reportd, deals with 
the grant of a site allowance following an earlier decision 
which in turn was based on a decision to ratify an 
agreement to pay a site allowance. In ratifying that 
agreement the Commission had expressly recognised that 
the provisions of the relevant award were not adequate to 
cover the conditions encountered on site and, in that 
appeal, I reached a conclusion that it was not appropriate 
to interfere with the decision to grant a site allowance in 
the particular case, in that, by implication, the award was 
inadequate to cope with disabilities associated with 
climate, distance and harsh terrain. The decision in that 
appeal owes much to the particular circumstances. In the 
present case the same circumstances do not exist and the 
case for the unions was dependant upon a decision which 
did not expressly cover the adequacy of award provisions 
to cope with the disabilities described. 

It has been laid down that award conditions are to be 
treated as the norm, inadequacy is not to be assumed but 
proved and th eonus in this case was upon those who 
were effectively asserting that disabilities exist which are 
not covered by the construction or industry allowances. 
The issue was plainly raised on behalf of the appellants 
but it is not apparent that the decision to grant an 
allowance took any account of those award provisions or 
their adequacy to cope with disabilities on site. In my 
opinion it is not possible to avoid the conclusion that this 
was a material omission which requires that the 
discretion to grant an allowance should be reviewed and 
on that basis I conclude that the appeal must be upheld. 

It is not necessary, for the determination of this 
appeal, do deal with the second ground of appeal but I 
indicate that I would not be prepared to hold that the 
conditions under which work was being performed on 
the building site in question did not fall within the 
relevant principles merely because it involved the 
construction of residential as distinct from other 
premises. It seems obvious that the purpose for which a 
building is being erected cannot by itself be relevant in 
deciding whether a site allowance should be paid. 

In accordance with my conclusion I would uphold the 
appeal and quash the decision to which the order gave 
effect. 

COMMISSIONER SALMON: My decision in this 
appeal does not require me to make explanations which 
go further than the appellant's first ground of appeal. 
However, in my opinion, this ground necessarily raises 
the Commission's wage fixing principles; and in any 
event, since allowances, thus total wage rates, payable 
under the two awards are involved, this Full Bench is 
obliged to take the wage fixing principles into 
consideration in deciding this appeal. Indeed, it is open 
to be decided on that issue alone. 

The respondents have mentioned the decision of the 
Industrial Appeal Court in Amalgamated Metal Workers 
and Shipwrights Union and the Electrical Trades Union 
v. State Energy Commission of Western Australia (59 
WAIG 494) and the decision of the Full Bench of the 
Commission in State Energy Commission of Western 
Australia v. the Federated Engine Drivers' and Firemens' 
Union (66 WAIG 1589). These decisions are advanced as 
support for the proposition that in making his order in 
the respondent's favour, the Senior Commissioner 
embarked upon a valid exercise of discretionary power 
according to the mandate in section 26 of the Industrial 
Relations Act 1979; and that because he was the sole 
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judge of the facts as revealed in the sworn testimony of 
the witnesses called before him, his decision should be 
left intact and the appeal dismissed. 

My understanding of the reasons in the two decisions 
referred to cause me to say that they support the 
appellants' case rather than the respondents' case. The 
first mentioned decision obliges the Full Bench to 
consider the wage fixing principles as part of the equity, 
good conscience and substantial merits of each case in 
which they are relevant. This means that if the Full Bench 
concludes that a Commissioner alone has overlooked the 
wage fixing principles altogether, or has failed to accord 
them proper weight in making his decision, the 
Commissioner will be judged as being wrong. 

The second decision is consonant with the first. As a 
member of the Full Bench which was responsible for the 
second decision, I can assure the respondents that its 
reasons have no application whatsoever to the 
circumstances of the case now under appeal. The reasons 
in that decision emphasise that the circumstances in a 
particular case must be distinguished before they warrant 
departure from the principles. After all, these principles 
are intended by the Commission in Court Session to 
have universal application. Furthermore, the burden of 
proof is always on the party claiming distinguishable 
circumstances. 

It was said on behalf of the respondents that the Senior 
Commissioner made his order according to principle 
9(b)(i), in that he granted allowances in consideration of 
disabilities encountered by employees for which 
compensation was not already prescribed. But the 
appellants had drawn his attention to the industry 
allowance prescribed in the Lift Industry Award. This is 
an allowance of $77.00 per week, or more than $2.00 per 
hour. It is paid to employees who perform work in 
connection with the installation of lifts, such work being 
performed other than in the employers' workshops; and 
it is payment in consideration of the peculiarity and 
disabilities associated with such work. The Senior 
Commissioner was given no explanation as to why the 
on-site disabilities described by the relevant witness were 
of a kind not already compensated for in the provisions 
of the lift industry award, nor was there any material 
before him on which he could base a probable conclusion 
to this effect. With respect to the Electrical Contracting 
Industry Award, there is a construction allowance 
prescribed therein of $25.30 per week. This allowance is 
only one-third of the allowance prescribed in the lift 
industry award, but that is beside the point. It is an 
amount prescribed for construction work in a provision 
forming part of a comprehensive award for regulating 
the terms and conditions of employment in the electrical 
contracting industry. It must be presumed adequate to 
compensate employees for the disabilities encountered 
on construction work. 

Moreover, the base rate for electrical tradesmen 
employed under the electrical contracting industry award 
is $373.30 per week, while under the lift industry award, 
the base rate for tradesmen is $277.40 per week. No 
explanation for this significant difference in base rates 
prescribed in the two awards is to be found in the 
transcript of proceedings below. However, the likelihood 
of the higher base rate in the electrical contracting 
industry award being inclusive of an element for site 
disabilities, notwithstanding the construction allowance, 
cannot be disregarded. It may be that the higher base rate 
has been fixed with the generality of disabilities in the 
electrical contracting industry in mind and that the 
construction allowance is intended to cover precisely 
those disabilities described by the other witness who 
testified before the Senior Commissioner. 

The possibilities arising out of the foregoing brief 
reference to the structure of the provisions in the awards 
on the interrelated subjects of base rates and allowances, 
as well as the very brief submissions from the unions in 
support of their claims and the testimony which appears 
to have no probative value, do not permit the conclusion 
that the Senior Commissioner applied principle 9(b)(i). 

In fact all of these things raise the probabilty that he 
erred in that he overlooked the wage fixing principles, or, 
at least, that he failed to accord them sufficient weight in 
reaching his conclusions. 

Moving on to a consideration of the remainder of the 
first ground of appeal, I think it is a proper description of 
the case in opposition to the unions claims before the 
Senior Commissioner to say that it was essentially an 
argument of no case to answer. It amounted to the 
proposition that while it was open to the Senior 
Commissioner to make an order pursuant to section 
44(9) of the Industrial Relations Act, the practical effect 
of which is to vary the provisions of the awards insofar as 
they have application on particular construction sites, 
such an order could only be made where the reasons for it 
are of sufficient merit to outweigh the presumption of 
substantial merit in the mere existence of the two awards. 

I have read the President's reasons for decision in this 
appeal and I find that I am in substantial agreement with 
what he says on this first ground. More especially, 
however, I note that he has drawn attention to the 
inadequacy of the evidence for the claimant union in the 
case below and the apparent misunderstanding among 
employees about the meaning and purposes of site 
allowances. Essentially, he has found for the appellants' 
argument in their first ground of appeal as I have just 
described it and his conclusions make it plain that the 
claimant unions failed to discharge the burden of their 
case. With this I agree. 

In my opinion, the making of an order which 
effectively amended the two awards for the reasons 
explained by the Senior Commissioner was an error in 
principle; it failed to give sufficient consideration to the 
wage fixing principles and the force of the material 
circumstances raised by the appellants in opposition to 
the unions' claims. 

For the foregoing reasons I would uphold the appeal. 

COMMISSIONER GREGOR: I have read in final form 
the reasons for decision of His Honour the President and 
Commissiner Salmon. I agree with them that the appeal 
should be upheld and the order, the subject of this 
appeal, quashed. 

THE PRESIDENT: By unanimous decision of the Full 
Bench the appeal is upheld and the decision of the Senior 
Commissioner given on the 7th day of October 1986 in 
matter No. CR 553 of 1986 quashed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1084 of 1986. 

Between Milec Electrical Services Pty Ltd and Johns 
Perry Lifts, Appellants and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Commissioner O.K. Salmon. 
Commissioner J.F. Gregor. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 3rd day of December 1986 and having 
heard Mr J. Birman on behalf of the appellants; Mr J. 
Sharp-Collett on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and Mr L.J. Benfell on behalf of the Electrical Trades 
Union of Workers of Australia (Western Australian 
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Branch), Perth and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 19th day of December 1986 wherein the Full Bench 
unanimously upheld the appeal and gave reasons 
therefore, it is this day, the 19th day of December 1986 
ordered that:— 

1. The appeal be upheld; and 
2. The decision of Senior Commissiner G.G. 

Halliwell given on the 7th day of October 1986 in 
matter No. CR553 of 1986 be quashed. 

By the Full Bench. 

(Sgd.) D. J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 816 of 1986. 

Between Industrial and Commercial Electrics, Lightning 
Electrics and Others, Appellants and Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Respondents. 

No. 817 of 1986. 

Between Westwide Electrical Services and Others, 
Appellants and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Commissioner J.F. Gregor. 
Commissioner W.S. Coleman. 

The 14th day of November 1986. 

Mr M.R. Crofts on behalf of the appellants. 
Mr L.J. Benfell on behalf of the respondents. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The appellants are respondents to the 
Electrical Contracting Industry Award No. R22 Of 1978 
or are representative of such respondents. From January 
1986 until recently the appellants or some of them were 
engaged on the construction of St Anne's Hospital 
redevelopment at Mount Lawley and on alterations to 
the Fremantle Town Hall. 

On 4 August 1986 the Commission made separate 
orders which provided that members or those eligible for 
membership of the respondents who were then employed 
on those construction sites and who had not already been 
provided with safety footwear be provided with a pair of 
safety boots after two weeks qualifying period and be 
paid a site allowance. 

Each order constituted a decision in respect of which 
one of the present appeals has been instituted and 
because the same matter is involved and there are similar 
grounds of appeal the appeals were heard together. 

In the initial proceedings the appellants agreed to pay a 
site allowance but contested a claim that employees on 
the construction sites be provided with safety boots and 
other clothing. The Commission allowed the claim in 
respect of safety boots after considering the provisions of 
Clause 6 of the award which deals with safety footwear 

on construction work. The Commission found that 
clause to be silent on the question of the source of the 
initial supply of safety footwear and also found that that 
clause gave rise to a requirement that an employee as to 
footwear was to be attired in a particular manner, which 
manner pursuant to the clause was at the sole 
determination of the employer. On that basis the 
Commission determined that in accordance with 
established principles approved safety footwear should 
be supplied by the employer rather than each employee 
supplying his own. 

In the initial proceedings the appellants argued that the 
intention of the framers of the award was otherwise, that 
employees were to provide their own safety boots and 
would be compensated for wearing and maintaining 
them to a required standard and that the provisions of 
subclause (2) were specifically held over until 31 March 
1982 to allow employees time to acquire satisfactory 
footwear. The Commission regarded the words used in 
Clause 6 as unambiguous and consequently intention was 
treated as immaterial. 

The Commission's interpretation of Clause 6 and the 
conclusion that employers are required to supply safety 
boots upon construction sites are claimed by the 
appellants to be erroneous and this claim constitutes the 
primary grounds of appeal. 

Clause 6 provides: 
6.—Safety Footwear. 

(1) On "construction work" a payment of five 
cents per hour for each hour worked shall be paid to 
all employees to compensate them for the 
requirement to wear approved safety footwear 
which the employees are to ensure are maintained in 
sound condition. 

(2) From 31 March 1982 — 
Failure to wear such footwear maintained in 

sound condition as determined by the employer will 
render the offending employee ineligible to work or 
be paid wages until such time as he is correctly 
attired for the job. 

The words used inform the reader that all employees 
on construction work are to be paid to compensate them 
for the requirement that they wear approved safety 
footwear, but the words do not say who is to provide the 
footwear. In our opinion because the clause is silent on 
that question the intention may be ascertained without 
departing from the general rule of construction upon 
which the Commission relied. The reason for that may be 
explained by reference to the following passage from a 
judgment of the Judicial Committee of the Privy Council 
in Wilson Parking (NSW) Pty Ltd v. Federated 
Miscellaneous Workers' Union of Australia (NSW 
Branch) and Others 38 ALR 431 at 435: 

It is a trite proposition that when the plain words 
of a statute, as in force at any given time, admit of 
only one meaning, that meaning cannot be 
contradicted or qualified by considerations derived 
from the history of the relevant legislation. But here 
we ar concerned with a section which is totally silent 
as to who may initiate the proceedings it authorises. 
The questions of construction, therefore, involves 
not the resolution of an ambiguity but the a fortiori 
case of filling a void. Their Lordships have no 
doubt, in the light of the statutory history, that 
section 74 provides the answer. 

It is a matter of record that the Electrical Contracting 
Industry Award No. 22 of 1978 was varied and 
consolidated by order of 3 March 1982, operative from 1 
Janaury 1982. That resulted from negotiations and 
agreement between the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth and the Electrical Contractors Association of 
Western Australia (Union of Employers) (see 62 WAIG 
587). Clause 6.—Safety Footwear in its present form was 
the product of a "package" agreement which result in 
substantial amendment of the award. What was intended 
as to the source of the initial supply of approved safety 
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boots cannot be directly ascertained but may be derived 
from consideration of the clause in its historical context. 
In particular the opening words of subclause (2) of 
Clause 6 are significant that is "From 31 March 1982". 
Since the consolidated award was to operate from 1 
January 1982 those words provided an effective 
moratorium of some three months during which the 
penalty for failure to wear approved safety footwear as 
provided in subclause (2) did not operate. It is feasible 
and perhaps likely that the purpose of the framers in so 
providing was to enable employees a reasonable 
opportunity to acquire the necessary footwear. As we 
have indicated this was in substance the appellants' 
submission at the initial hearing but the respondents 
pointed out in the present hearing that they dispute the 
appellants' proposition as to the intention of the award 
and they would have done so on the initial hearing but no 
opportunity arose. The Commission felt constrained to 
ignore consideration of the intention of the framers yet, 
in our opinion, it was permissible in the particular 
circumstances to try to ascertain what was intended 
because Clause 6 was simply silent on the question of 
who was to supply the footwear. That which appears to 
be the likely intention is at odds with the conclusion that 
approved safety footwear should be supplied by the 
employers, which conclusion resulted from Clause 6 
being regarded as silent on the point but giving rise to a 
requirement that protective boots were to be worn. If the 
Commission had accepted the appellants' version as to 
the intention of the award the extent of the employer's 
obligation under it would appear to be limited to the 
provision of compensation. 

Enough has been shown to indicate a serious question 
as to the correctness of the Commission's interpretation 
of the award relating to the provision of approved safety 
footwear and in other circumstances it would have been 
appropriate for the Full Bench to suspend the operation 
of the orders and remit the matters for further hearing 
and determination. That course is not warranted 
however because work on the respective construction 
sites has ceased and the terms of each order have been 
fully met. The only material issue which remains as a 
result of the Commission's orders is its interpretation of 
Clause 6 and its determination in that respect has been 
sufficiently called into question in these reasons. In our 
opinion no further action is justified and we would 
dismiss the appeals. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 816 of 1986. 

Between Industrial and Commercial Electrics, Lightning 
Electrics and Others, Appellants and Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Respondents. 

No. 817 of 1986. 

Between Westwide Electrical Services and Others, 
Appellants and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Commissioner J.F. Gregor. 
Commissioner W.S. Coleman. 

The 14th day of November 1986. 

Order. 
THESE matters having come on for hearing before the 
Full Bench on the 16th day of October 1986 and having 
heard Mr M.R. Crofts on behalf of the appellants and 
Mr L. J. Benfell on behalf of the respondents and the Full 
Bench having reserved judgment on the matters and 
judgment being delivered on the 14th day of November 
1986 wherein the Full Bench unanimously dismissed the 
appeals and gave reasons therefore, it is this day, the 14th 
day of November 1986 ordered that the appeals be 
dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 593 of 1986. 

Between the Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Appellant and Federated Liquor and 
Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers and 
Others, Respondents. 

No. 610 of 1986. 
Between Federated Liquor and Allied Industries 

Employees Union of Australia, Western Australian 
Branch, Union of Workers, Appellant and the 
Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch and Others, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Commissioner G.L. Fielding. 
Commissioner W.S. Coleman. 
The 30th day of October 1986. 

Mr P.J. Sharkey (of Counsel) on behalf of the 
Federated Miscellaneous Workers Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch. 

Mr J.R. Brooksby (of Counsel) on behalf of the 
Federated Liquor and Allied Industries Employees 
Union of Australia, Western Australian Branch, Union 
of Workers. 

Reasons for Decision. 
THE PRESIDENT: The Federated Miscellaneous 
Workers Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch (FMWU) is a registered 
organisation of employees formed by amalgamation in 
1982 and it has as its constitutional rule the aggregation 
of the rules of its constituents and that constitutional rule 
includes cleaners. The Federated Liquor and Allied 
Industries Employees Union of Australia, Western 
Australian Branch, Union of Workers (LTU) is also a 
registered organisation of employees and is party to an 
ward of the Commission No. 29A of 1974 which is titled 
the "Industrial Catering Workers' Award 1977" (the 
award). Poon Bros (WA) Pty Ltd and others are named 
as respondents to that award. Clause 22.—Wages 
includes "cleaner" amongst a list of classifications to 
whom the award applies. 
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The FMWU made application to the Commission for a 
declaration that the constitutional rule of the LTU does 
not enable it to enrol as members or represent those 
employees employed pursuant to a contract to provide 
cleaning and incidental services and currently covered by 
the above award. The LTU and the respondents to the 
award were made respondents to that application. 

Following a contested hearing and the rectification of 
some technical imperfections which are now immaterial, 
the Commission issued an order dated 13 June 1986 
which order contained a declaration in the following 
terms: 

The constitutional rule of the Federated Liquor 
and Allied Industries Employees' Union of 
Australia, WA Branch, Union of Workers, does not 
enable it to enrol as members or represent the 
industrial interests of any person employed 
pursuant to a contract to provide cleaning and 
incidental services, which employees currently have 
applied to them the provisions of the Industrial 
Catering Workers Award No. 29A of 1974. 

A person employed pursuant to a contract to 
provide both catering and cleaning services is 
eligible for membership of the aforesaid union. 

In due course appeals were lodged by each of the 
organisations. The FMWU appeals against that part of 
the declaration which reflects the Commission's finding 
that a person employed pursuant to a contract to provide 
catering and cleaning services is eligible for membership 
of the LTU. According to the grounds of appeal as 
amended the Commission erred in fact and/or in law in 
so finding in respect of the employees of various 
respondents under particular contracts, which employees 
the Commission found eligible to belong to the LTU. 
The Commission is also said to have erred in that having 
found that the catering industry was "that of supplying 
food and drink" it failed to find that all those employed 
as cleaners to do cleaning work at various places 
described in the Commission's reasons and elsewhere in 
the evidence were covered exclusively by the constitution 
rule of the FMWU and failed to find that it is and was 
entitled to enrol and represent them. Further it is said 
that insofar as the Commission failed to find exclusive 
industrial and/or constitutional rule and/or award 
coverage in the FMWU the finding was against the 
evidence and the weight of evidence. 

The LTU appeals against the declaration constituted 
by the remainder of the declaration, that is excluding the 
second paragraph. According to the grounds of the cross 
appeal the Commission erred in fact and law by finding 
that the constitution of the LTU did not entitle it to cover 
employees engaged to service accommidation provided 
by mining companies for their employees; by finding the 
determining factor was the nature of the contracts under 
which the contractors were engaged rather than the 
industry in which the contractor was involved; and by 
interpreting too narrowly the term' 'catering contractor" 
in the constitution of the LTU. According to the LTU 
the Commission should have found that: 

(i) the LTU is entitled to enrol all those persons 
emloyed as described in accordance with the 
Scope clause of the Industrial Catering 
Workers Award 1977; 

(ii) the catering industry includes the provision of 
food and cleaning services as indicated above 
and it not limited to the provision of food only; 

(iii) the provision of services by a contractor to the 
quarters provided by the employer is within 
either or both of the catering or accommoda- 
tion industry; 

(iv) alternatively it falls within the accommodation 
industry and is therefore within part (a) of the 
constitution rule of the LTU. 

Those parts of rule 4.—Constitution, contained in the 
rules of the LTU, which are relevant for present purposes 

indicate that to be eligible for membership a person must 
be employed or usually employed: 

... by or in any of the following industries or 
callings, within the State of Western Australia:— 

(a) Hotels, Service Flats and/or Apartment 
Houses, Boarding and/or Lodging House; 

(b) Clubs; 
(c) Restaurants, Cafes, Tea Rooms, Coffee 

Lounges, Oyster Saloons, Ice Cream and 
Cool Drink Saloons, Catering Establish- 
ments, including persons employed by any 
company, firm or person carrying on a 
business as a Catering Contractor; 

(d) . . . 
For the purposes of this rule 'Catering Establish- 
ments' shall include any place licensed as a Tavern 
or Winehouse, pursuant to the Liquor Act 1970, 
and 'Boarding and/or Lodging Houses' shall be 
deemed to mean Boarding and/or Lodging Houses, 
where six or more boarders and/or lodgers are 
received for pay or rev/ard. 

The essential question which is posed in the 
determination of this matter is whether persons 
employed pursuant to a contract to provide cleaning and 
incidental services are engaged by or in the industry or 
industries with which catering contractors are concerned. 
The subsidiary question is the nature and extent of the 
industry or industries. In a matter of this kind 
dictionaries are unlikely to be of much assistance. It is 
necessary to consider the description of the industry 
concerned in terms of the ordinary meanin gof the words 
used to describe it unless some specialised meaning 
arising from industrial usage is shown to apply. (See Re 
Isaac and Others; Exparte the Transport Workers Union 
of Australia. Re Isaac and Others; Ex parte Argyle 
Diamond Mines Pty Ltd and Others (1986) 60 ALJR 86 
per Wilson J. at 95). 

A history touching the matter of catering in the Pilbara 
is contained in the judgment of the President of the 
Australian Conciliation and Arbitration Commission in 
the matter of an application by the Australian Workers 
Union, reported in Print E. 190. That case is a useful 
vehicle through which to focus attention on the relevant 
developments because it concerned an application, in 
1979, by the AWU for constitutional coverage over 
employees "in or in connection with the industry or 
calling of either or both catering and cleaning". The 
application was granted save in respect of the Pilbara 
area in Western Australia because of the President's 
evident perception that in that region a Federal 
organisation, the Liquor and Allied Industries Employee 
Union of Australia, had coverage of the employees of 
catering contractors. At page 9 he observed: 

The question of which union should have 
coverage has been the subject of extensive litigation 
in the Western Australian Industrial Commission, 
in this Commission and ultimately in the High 
Court. At each stage of this five year history the 
Liquor Union has been successful and in the words 
of the Western Australian Secretary, apart from 
transients, it has virtually a 100 per cent 
membership. To do something now which would 
reverse all that has been achieved by the Liquor 
Union acting on behalf of the employees of catering 
contractors in the Pilbara would to me be 
undesirable. 

The LTU had its genesis in 1974, with the 
amalgamation of the Hotel, Club Caterers, Tea Rooms 
and Restaurant Workers, Perth and also the WA 
Goldfields Branch, along with the Western Australian 
Barmaids and Barmen's Union of Workers, Perth. So 
far as it is relevant the constitution rule of the first two 
referred to "catering establishments" and the first of 
them carried the explanatory reference to those 
establishments which now appears after subrule (d) in 
rule 4.—Constitution. The words "including persons 
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employed by any company, firm or person carrying out 
business as a Catering Contractor'' were not contained in 
the existing rules of any of the constituent unions but 
were added as an extension to the constitution rule of the 
union which resulted from the amalgamation, namely 
the LTU. The words read a little unevenly in the context 
but the intention appears to be the addition of a further 
category to the industries described in subrule (c). In this 
case and particularly as the words were clearly an 
extension of what was there before, little assistance can 
be gained by reference to the characteristics of other 
words in the context. [See Re Isaac and Others; Exparte 
Argyle Diamond Mines Pty Ltd and Others (supra)]. 

The AWU objected to the introduction of the above 
words into the constitution of the amalgamated union 
because of its claim to coverage of employees in the 
mining industry, and it urged the Commission in Court 
Session to apply as the criterion, the "common object 
test" stated by Burnside J. in Parker's Case (6 WAIG 377 
at 378). The Commission accepted and applied that test 
and observed: 

It is in our view clear that the common object of a 
catering contractor and the workers concerned is the 
provision of catering services. It follows therefore 
that catering contractors are not engaged in the 
mining industry and as the AWU constitution is, in 
so far as is relevant to their objection in this case, 
limited to the mining industry then that body is 
unable in the terms of its constitution to enrol the 
employees of an employer engaged in the catering 
industry. 

(55 WAIG 313 at 314.) 
There is no indication in that judgment as to the nature 

of catering services or what was intended by "catering 
contractors". I interpolate, however, that at or about 
that time there were persons, firms or companies under 
contract with operating companies in the mining industry 
and they were carrying out a range of tasks such as the 
provision of food and services. 

The year following the amalgamation the Commission 
in Court Session similarly constituted refused an 
application by the AWU to extend its constitution to 
those employed by an employer in providing "catering 
and/or domestic cleaning services and/or residential 
accommodation". The Commission in that case upheld 
an objection by the LTU which it said: 

. . . was granted constitutional coverage of the 
contract catering industry. 

That particular judgment of the Commission makes it 
clear that the question of coverage related to "workers 
employed by contract caterers supplying services to 
mining companies". The Commission also referred to 
the LTU as: 

... a registered union well versed in the industry 
of catering in all its sectors and which has taken 
action to effect an award on behalf of workers in the 
industrial catering business. 

(55 WAIG 775 at 776.) 
The LTU submitted to the Commission below in the 

present case that "catering in all its sectors" is generally 
well understood to include cleaning and accommodation 
services. That assertion begs the real question which is — 
does catering as used in the rule in relation to a 
contractor refer to catering in all its sectors? If it does it 
would involve some distortion of the ordinary meaning 
of the term "catering". That "catering" when used in 
relation to a contractor has a wider meaning than that 
ordinarily attributed to it was affirmatively indicated in 
the granting of the award, namely the Industrial Catering 
Workers Award, in favour of the LTU. The Scope 
clause provided: 

This award shall apply to all workers employed in 
the callings described in Clause 22 of this award, by 
the Respondents hereto, in the provision of catering 
and/or cleaning services and/or residential 
accommodation and ancillary services thereto, to or 
for any person, firm or company, which is engaged 

in the mining and/or construction industry, the 
production and processing of minerals, and 
including the harvesting of salt, dredging and 
sluicing work. 

(57 WAIG 592 at 594.) 
At page 592 in the course of standing over the 

reference for further consideration the Commissioner, 
Johnson C, expressed some views supporting his 
determination to issue an award in favour of the LTU. 
Amongst the matters which he found compelling was the 
following: 

Doubts that existed as to whether this work was 
included in the industries contained in the 
Constitution Rule of the Federated Liquor and 
Allied Industries Employees' Union, were totally 
removed by the Commission in Court Session in its 
direction to the Registrar which gave rise to 
registration on 4 November 1974 (55 WAIG 313). 

Amongst those respondents which are referred to in 
the schedule to the award are companies identified in the 
judgment of Barwick C.J. in Re Federated Liquor and 
Allied Industries Employees' Union of Australia; Ex 
parte the Australian Workers' Union (1977) 51 ALJR 
266. At page 267 he described the nature of the 
operations of Poon Brothers (WA) Pty Ltd and SHRM 
(Aust) Pty Ltd in providing services to mining companies 
in the Pilbara. At page 268 His Honour spoke of the 
substantial character of the industrial enterprise in which 
the employer and employees were engaged, as being 
decisive of the question whether the employee was 
engaged in an industry of given description, and he 
concluded that the substantial character of the industrial 
enterprise in which the respondent companies are 
engaged is that of catering and of providing cleaning, etc. 
services. 

In 1977 the Commission in Court Session refused an 
application for registration by the West Australian 
Mining Industry Catering Contracters Employees' 
Union (57 WAIG 975). The constitution of the applicant 
society related to those employed by a specified employer 
"in connection with any industrial catering contract 
(including the provision of residential accommodation) 
entered into between such employer and any person, firm 
or company engaged in a specified industry". For the 
purpose of the rule "specified employer" was said to 
mean and include Poon Bros (WA) Pty Ltd and SHRM 
(Aust) Pty Ltd. In the course of his reasons for decision 
to refuse the application Cort C. disclosed in the 
following passage his view of the extent of constitutional 
coverage granted to the LTU: 

In the present case the applicant society is seeking 
dual constitutional coverage in a particular and 
narrow part of the industrial catering industry — 
albeit a part which employs a relatively large number 
of workers — and when the membership of the 
society comprises a substantial proportion of the 
workforce in that 'section' of the industrial catering 
industry. We are told that Poon Bros and SHRM 
(Aust) Pty Ltd being the 'specified employers' in the 
constitution rule of the applicant society engage in 
contract catering, other than in the 'specified 
industry' referred to in that rule, but it would not 
appear that a transfer of labour, at least to any great 
extent, would be likely between 'catering' for a 
company engaged in the iron ore production and 
processing industry and 'catering' for other 
companies outside the industry. However, the 
possibility of such a transfer cannot be overlooked, 
nor can the possibility that the vocation of 
employees of the two 'specified employers' may be 
in the much wider 'catering industry' covered by 
(the) constitution of the Liquor and Allied 
Industries Union. 

(at page 976.) 
In the same case in his reasons for refusing registration 

Martin C. set forth the chronology of events from the 
time of amalgamation of the LTU and for convenience I 
refer to that chronology without repeating it. 
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The history of disputation in this particular industrial 
area has been between the LTU and the AWU and not 
the FMWU but despite the many occasions on which the 
Commission has been called upon to deliberate on the 
matter I have not been able to discover any indication 
that the extended words of subrule (c) which relate to 
catering contractors has ever been considered as 
confined to the supplying of food and drink. On the 
other hand it appears to be as Negus C. observed at first 
instance (page 8 of his reasons) that all of the participants 
in these events since 1974 have shared the view that 
catering contractors do work which involves not only the 
supply of food but it also involves general cleaning and 
security of establsihments set up for company personnel. 

In the matter of construction I am guided by the rule 
that words should be given a wide meaning and 
interpreted according to their ordinary or popular 
denotation rather than by reference to some narrow or 
formal construction (R v. Cohen; Ex parte Motor 
Accidents Insurance Board (1979) 141 CLR 577 at 587). I 
also have regard to the proper approach to construction 
of a constitution rule as indicated in Re Williams; Ex 
parte ABCE & BLF (1983) 57 ALJR 38 particularly at 40. 
In my view it emerges from determinations of this 
Commission and others concerned with the relevant 
industry, some of which matters I have referred to, that 
there is a common understanding that the meaning of the 
words "catering contractor" as used in subrule (c) 
embraces those who do work which involves not only the 
supply of food but also cleaning. To find otherwise 
would be to disregard the evidence afforded by the long 
history of disputation between the AWU and the LTU 
following the latter's amalgamation. 

I am in agreement with Negus C. in respect of the 
example which he gave that where Poon Bros are 
providing all of the services for Hamersley Iron at Tom 
Price, that is catering, managing and cleaning the 
accommodation and cleaning the offices and worksite 
facilities, then the LTU has coverage of Poon Bros 
employees. As to whether the position is different where 
a mining company awards a separate contract to a 
different contractor which is dealing only with cleaning 
services is a matter to which I now turn. 

I read the preamble to rule 4.—Constitution as 
providing for those who are employed by or in any of the 
following industries or in any of the following callings. 
Relevantly that requires that employees must be 
employed in an industry carried on by the employer 
which satisfies one or more of the descriptions in the 
eligibility clause, see for example R v. Hibble; Ex parte 
Broken Hill Co Proprietary Ltd (1921) 29 CLR 290 at 
297. 

In R v. Central Reference Board; Ex parte Theiss 
(Repairs) Pty Ltd (1948) 77 CLR 123 at 135, Latham C.J. 
indicated that an industry is identified by the substantial 
character of the industrial enterprise in which the 
employer and employee are concerned, and at page 141 
Dixon J. as he then was referred to industries being 
distinguished in terms of the separateness of the 
establishments in point of control, organisation, place, 
interest, personnel and equipment. I have referred to the 
finding of the Commission in Court Session that the 
common object of a catering contractor is the provision 
of catering services. I have also referred to what was said 
to be the substantial character of Poon Bros Pty Ltd and 
SHRM (Aust) Pty Ltd operating in the Pilbara, that is to 
say that they are engaged in catering and providing 

. cleaning, etc. services. In view of what has previously 
been said, where employees are employed pursuant to a 
contract to provide only cleaning and incidental services, 
the substantial character of the industrial enterprise is 
cleaning or cleaning and incidental services. My first 
impression was that an industry so described satisfies a 
description contained in the eligibility clause because of 
the specialised meaning which is attributable by 
industrial usage to a person, firm or company carrying 
on business as a catering contractor, by which catering 
and providing cleaning, etc. services is carried on. After 

more careful consideration I have come to the conclusion 
that where the substantial character of the enterprise is a 
conract to provide cleaning or cleaning and incidental 
services but not catering in the primary meaning of that 
expression, the industry carried on by the employer by 
whom the employees are employed does not fit the 
description of "carrying on business as a catering 
contractor". Although those words have been given a 
broad construction the facts indicate that there are 
contractors with various mining companies, which 
contractgors employ persons in a variety of cleaning 
duties conducted quite separately from catering as such. 
In this situation particular contractors may conduct two 
industries, that is they may carry on business as a catering 
contractor and caryy on business as a contractor 
providing cleaning and incidental services. 

There is a distinction between industries carried on by 
the same person having regard to the result that is 
produced even though the two industries may be carried 
on at the same place. We were referred to the King 
against Drake-Brockman and Others; Ex parte National 
Oil Pty Ltd (1943) 68 CLR 51, particularly at page 57 
where there are observations of Latham C..1. which 
support the proposition. 

For these reasons I came, after reflection, to the same 
conclusion as Negus C. that where the employer and 
employees are engaged in straight cleaning, the employer 
is not carrying on business as a catering contractor and 
the constitution of the LTU does not cover the employees 
concerned. Upon that construction the constitution of 
the LTU does not accord with the award which purports 
to cover those employed in the provision of catering 
"and/or cleaning services". Be that as it may there is 
more than an artificial distinction between carrying on 
business as a catering contractor and straight cleaning. 

It was asserted that employees engaged in cleaning may 
claim entitlement to eligibility in respect of their 
employment in the accommodation industry. That 
would seem to depend upon the industry of their 
employer being identified specifically as one of those 
under subrule (a). 

In view of the conclusions which I have reached it is 
unnecessary to consider further the particular facts. I 
find myself in agreement with the construction which 
Negus C. has placed upon rule 4.—Constitution. For the 
foregoing reasons I would dismiss both the appeal and 
the cross appeal. 

COMMISSIONER FIELDING: I have had the benefit 
of reading in draft form the reasons prepared by the 
President. I agree with them and there is little I can 
usefully add. 

The industries covered by the Federated Liquor and 
Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers member- 
ship eligibility rule are in the main defined by reference to 
undertakings conducted at specific places for example, 
hotels, clubs, restaurants and catering establishments. 
However, the specific inclusion of those carrying on 
"business as a catering contractor" amongst the 
industries listed in subrule 4(c) is clearly a variation on 
that method of industry delineation designed to broaden 
the scope of the subrule. 

It seems accepted that the business of catering involves 
the provision of food and/or drink and I think it fair to 
say that a catering contractor might normally be 
considered as one who provides those services at large 

• rather than as the proprietor of a restaurant or catering 
establishment, for example. However, the principles 
governing the interpretation of union eligibility rules, 
expounded by the High Court in Re Isaac; ex parte the 
Transport Workers Union of Australia, Re Isaac; ex 
parte Argyle Diamond Mines Pty Ltd (1986) 60 ALJR 86 
and the cases therein referred to, suggest that regard is to 
be had not simply to the literal meaning of the words but 
also to "the nature of the instrument in which the words 
appear and the purposes that it is intended to serve". 
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(Per Wilson J. at page 93.) Thus asDeane and Dawson 
JJ. observed in R v. Coldham exparte The Australian 
Workers Union (1982-1983) 153 CLR 415 at p. 430 it is 
permissible "to pay regard to any common 
understanding, among people concerned with relevant 
industries and particularly with industrial matters, of the 
ordinary application of the words used and to take 
account of evidence of that common understanding 
furnished by the previous use of the words in the relevant 
organisation's rules and in statutory provisions, 
decisions, determinations, awards, reports and other 
papers concerned with the relevant industry or 
industries. In those respects, the question of the proper 
construction of particular words in the eligibility 
provisions of a registered organisation may involve 
reference to and the determination of questions of 
facts". 

In my view, to limit the business of a catering 
contractor in this context to the provision of food and 
drink as the appellant asserts, is to ignore the special 
understanding within the mining and catering industries 
as to the nature of the undertaking of catering 
contractors. The evidence adduced in the proceedings 
before the Commissioner suggests that the provision of 
janitorial services along with the provision of food and 
drink by catering contractors is very much a part of a 
single business enterprise, at least in the context of the 
mining industry. Although it has to be acknowledged 
that an enterprise may be engaged concurrently in more 
than one industry at the same venue, suggesting that 
those employed exclusively in cleaning activities are 
engaged in an industry separate from that of a catering 
contractor divides the enterprise of catering contractors 
in a way which is inconsistent with the history 
surrounding the rule. The evidence does not suggest that 
where a catering contractor provides janitorial services, 
food and drink that those concerned with industrial 
matters affecting the business of catering contractors in 
the mining industry regard them as separate industries. 
Rather, as the President has observed, they have been 
regarded by most, including the Commission, as together 
comprising a single industry or enterprise having the 
substantial character of providing catering facilitis which 
include, or to which are linked, janitorial services. In that 
event, it involves no strain on the language contained in 
subrule 4(c) of the Union's eligibility rule to suggest that 
the employees of such a contractor even though they are 
exclusively engaged in providing cleaning or other 
janitorial services, are nonetheless in reality employees of 
a catering contractor carrying on business as such. Thus 
in my view the Commissioner correctly concluded that 
such employees were entitled to be members of the 
Federated Liquor and. Allied Industries Employees 
Union of Australia, Western Australian Branch, Union 
of Workers rather than members of the appellant. 

Whilst I take the view that the business of a catering 
contractor in this context should be interpreted 
somewhat widely, it is in my opinion taking too much of 
a licence to interpret the Union's eligibility rule as 
extending to contractors who supply cleaning services 
independent of the provisions of catering facilities. The 
extension in subrule 4(c) applies not simply to employees 
of catering contractors but to employees of businesses 
carrying on "business as a catering contractor". To 
suggest that a contractor who provides cleaning services 
without also providing food and/or drink is a catering 
contractor is a strain on the English language which 
neither the terms nor the content of the eligibility rule 
warrants. Were it otherwise, it would be impossible to 
determine the difference between the business of a 
cleaning contractor and that of a catering contractor, a 
distinction which I suggest is popularly recognised and 
well established. Moreover, there is nothing in the 
evidence to suggest that those associated with industrial 
matters affecting the mining industry in the Pilbara 
interpret the business of a catering contractor in such a 
quaint way. Indeed, the evidence adduced in these 
proceedings is that at least one catering contractor when 
it contracts to provide only cleaning services in the 

mining industry does so in the name of a separate 
business. Unless the cleaning services are provided as 
part of, or incidental to, the provision of catering 
services, I do not consider it can sensibly be said that the 
common purpose of the work is the provision of catering 
services, which I suggest is an essential ingredient of 
being engaged in the business of a catering contractor. 

The cross appellant suggested that employees engaged 
in cleaning accommodation facilities should be 
considered as working in the accommodation industry as 
envisaged by subrule 4(a) if the Union's eligibility rule. 
Whilst it seems reasonable to conclude that the 
accommodation facilities in question aptly fit the spirit if 
not the letter of' 'service flats and/or apartment houses" 
as envisaged by the subrule, it does not follow that simply 
because one cleans such premises he is thereby employed 
"by or in" the industries designated by the description of 
those premises. As Gibbs C.J. noted in Re Isaacs; (supra) 
at p. 90 "it is not enough that the products of the worker 
are used in the industry or that the products of the 
industry are used by the worker". An employer who 
provides the cleaning services inthe circumstances under 
review does not on the evidence manage the 
accommodation facilities or in any other way carry on 
the industry normally associated with the premises in 
question. Rather, their business is simply to provide 
cleaning services for those premises. That is the sole end 
to which the enterprise is designed and to which the 
employees work. In those circumstances, the 
Commissioner was right to conclude that employees of 
businesses, even though owned by a catering 
contractor, providing cleaning services and no more, are 
engaged in the cleaning industry rather than in the 
business of a cleaning contractor. They are thus eligible 
for membership of the Federated Miscellaneous Workers 
Union of Australia, Hospital, Service and Miscellan- 
eous, WA Branch rather than the Federated Liquor and 
Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers. 

I therefore agree that both the appeal and the cross 
appeal should be dismissed. 

COMMISSIONER COLEMAN: I also agree that the 
appeal and the cross appeal should be dismissed and have 
nothing to add. 

THE PRESIDENT: By unanimous decision of the Full 
Bench the appeals are dismissed and an order to that 
effect will issue. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 593 of 1986. 

Between the Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Appellant and Federated Liquor and 
Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers and 
Others, Respondents. 

No. 610 of 1986. 
Between Federated Liquor and Allied Industries 

Employees Union of Australia, Western Australian 
Branch, Union of Workers, Appellant and the 
Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch and Others, Respondents. 

Before the Full Bench. 
His Honour the President DJ. O'Dea. 

Commissioner G.L. Fielding. 
Commissioner W.S. Coleman. 
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Order. 
THESE matters having come on for hearing before the 
Full Bench on 28 August 1986 and having heard Mr P.J. 
Sharkey (of Counsel) on behalf of the Federated 
Miscellaneous Workers Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch and Mr J.R. 
Brooksby (of Counsel) on behalf of the Federated 
Liquor and Allied Industries Employees Union of 
Australia, Western Australian Branch, Union of 
Workers and the Full Bench having reserved judgment 
on the matters and judgment being delivered on 30 
October 1986 wherein the Full Bench unanimously 
dismissed the appeals and gave reasons therefor, it is this 
day, the 30th day of October 1986 ordered that the 
appeals be dismissed. 

By the Full Bench. 

(Sgd.) D. J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 584 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Appellant and 
Albany Regional Hospital and Others, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Chief Commissioner B.J. Collier. 
Commissioner J.F. Gregor. 

The 12th day of August 1986. 

Ms H. Handmer on behalf of the appellant. 
Mr J.F. Flood on behalf of the respondents. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. A number of teaching hospitals, which 
are respondents to the Nurses (Public Hospitals) Award 
No. 6 of 1968, provide parking facilities for nursing 
staff. The appellant agreed to the introduction of 

a standard parking charge of $5.00 per month for 
those staff utilising hospital staff car parks 

That arrangement forms part of the trade offs contained 
in a Memorandum of Agreement incorporated in the 
Award, as varied by order of the Commission in Court 
Session so as to provide, inter alia, for a 38 hour working 
week. 

The charge was subsequently reduced to $4.00 to 
provide for the absence of users on account of leave. 

The Federation applied for variation of the award by 
altering the Memorandum of Agreement to provide for 
the introduction of 

a standard parking charge of $4.00 per month for 
those staff working an average of 38 hours per week 
and who utilise the hospital staff carparks. Staff 
who regularly work part-time hours less than an 
average of 28.5 hours per week and who utilise the 
car parks shall be charged $2.40 per month. 

The application was made on the ground that the 
award in question specifically provides for part-time 
employment and all monetary entitlements for such 
employees are paid on a pro rata basis notwithstanding 
the prescription of such rates as weekly amounts. It was 
seen as inconsistent to apply a change to part-time 
employees on other than a pro rata basis. 

The basis of the proposed variation to the award was 
the Federation's contention that it would reflect that 
which was agreed upon in the trade off. However the 
terms of the agreement simply will not bear such an 
interpretation and the Federation was forced to call in 
aid, provisions of the award regarding the pro rata basis 
of entitlements to part-time nurses, but without success. 

It was not shown that the parties intended to treat part- 
time employees any differently from what was agreed for 
all staff. No reference was made to any pro rata 
arrangements and indeed according to the respondent's 
version, the secretary of the Federation made no 
distinction between part-time and full-time staff when 
negotiating trade offs. 

The tenor of the Federation's arguments belied the 
claim that it was not seeking to amend the terms of the 
Memorandum of Agreement. The Commission 
considered that amendment was in fact the purpose and 
rejected the application because the agreement 
constituted one of the bases on which the Commission in 
Court Session approved the variation to the award which 
implemented a 38 hour week in the industry and the 
Federation had failed to show that there were unforeseen 
circumstances sufficient to justify variation of that 
agreement. 

Whatever merit there may be in providing lower 
parking charges for part-time nurses we think the 
Commission was justified in rejecting the application 
there being no reason to depart from the terms of the 
trade off. The grounds of appeal contain no basis for 
interfering with that decision. We therefore propose that 
the appeal be dismissed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 584 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Appellant and 
Albany Regional Hospital and Others, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Chief Commissioner B.J. Collier. 
Commissioner J.F. Gregor. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 29th day of July 1986 and having heard Ms 
H. Handmer on behalf of the appellant and Mr J.F. 
Flood on behalf of the respondents and the Full Bench 
having reserved judgment on the matter and judgment 
being delivered on the 12th day of August 1986 wherein 
the Full Bench unanimously dismissed the appeal, and 
gave reasons therefor, it is this day, the 12th day of 
August 1986 ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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^ FULL BENCH — 

Unions — Application for 
alteration of rules — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 608 of 1986. 
In the matter of the Industrial Relations Act 1979 and 

in the matter of an application by The Western 
Australian Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers to 
change its name and to alter rule 1 .—Membership of 
its registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 
Senior Commissioner G.G. Halliwell. 

Commissioner O.K. Salmon. 
The 23rd day of October 1986. 

Mr D.H.Schapper (of Counsel) on behalf of the 
applicant. 

Mr G.C.S. Rogers objecting on his own behalf. 
Mr T.P. Daly objecting on behalf of The United 

Furniture Trades Industrial Union of Workers, WA and 
The West Australian Timber Industry Industrial Union 
of Workers, South-West Land Division. 

Mr C.D. Panizza objecting on behalf of the Federated 
Clerks' Union of Australia Industrial Union of Workers, 
WA Branch. 

Mr S.M. Billing objecting on behalf of the Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch. 

Mr L.J. Irwin objecting on behalf of the Association 
of Draughting, Supervisory and Technical Employees 
Western Australian Branch and the Foremen 
(Government) Industrial Union of Workers, WA. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This application is brought by The 
Western Australian Carpenters and Joiners, Bricklayers 
and Stoneworkers Industrial Union of Workers pursuant 
to section 62 of the Industrial Relations Act 1979 seeking 
authority to register an alteration to its name and a 
number of alterations to the rule relating to the 
qualification of persons for membership. 

It is intended to provide in rule 2.—Name that "The 
name of the Union shall be 'The Building Workers' 
Industrial Union of Australia, Western Australian 
Branch'". The basis of the desire for change is that the 
proposed name is one by which the union has come to be 
commonly known. The applicant is affiliated with The 
Building Workers' Industrial Union of Australia which is 
an organisation registered with the Australian 
Conciliation and Arbitration Commission and the 
applicant acts as agents for that organisation for 
industrial purposes and is constituted as its branch in 
Western Australia. 

The proposed alteration of name was opposed 
primarily by two objectors, Mr G.C.S. Rogers on his 
own behalf as a member of the union and the Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch (The ABLFU). The basis of 
objection was that the proposed name is not properly 
descriptive of those who are eligible for membership and 
has a propensity to confuse. With some exceptions, those 
who are eligible for membership of the applicant union 
are similar to those who are eligible for membership of 
The Building Workers' Industrial Union of Australia. 
The fact of the matter is that that organisation and the 
applicant have for a considerable time had close 
associations of a formal or informal kind. Prior to a 
recent amendment, the rules of the applicant contained a 

description of its as a branch of The Building Workers' 
Industrial Union of Australia. Mr Mak who is an 
organiser with the applicant spoke of his experience over 
some three years and described the applicant as being 
commonly known by the proposed name by persons with 
whom he had contact in the industrial field. Notwith- 
standing that the statutory notice was given to members 
as to their right to object to the proposed alterations, Mr 
Rogers is the only member to indicate opposition to the 
name change. 

The ABLFU asserts that the proposed name would be 
deceptive by creating the impression that the applicant 
covered all building workers in Western Australia. In our 
opinion that is not an objection of substance for the 
reason that there is no constitutional overlap which could 
result in potential members of the ABLFU being 
deceived or misled, furthermore there is no organisation 
registered under a name idential with or resembling the 
proposed name other than the Federal organisation 
which expressly supports the alteration of the applicant's 
name as proposed. For these reasons we consider the 
objections which have been raised are untenable and we 
propose to authorise the change of name. 

The applicant seeks a number of alterations to rule 1 
which at present is in the following form: 

Rule 1—Membership. 
The Union shall consist of an unlimited number 

of persons whether male or female, employed, or 
usually employed, or qualified and desirous of being 
employed in the State of Western Australia as:— 

Carpenters and/or joiners (including ships' 
carpenters and joiners, carpenters employed on 
jetties, and wharves, dams and bridges). 
And 

Bricklayers, stoneworkers, stonemasons, 
marble masons. 
And 

Stone, marble or slate polishers, stone, marble 
or slate machinists and stone, marble or slate 
sawyers inthe industry of monumental masonry. 

Or as foreman or sub-foreman or apprentices 
to or in any of the foregoing trades together with 
such other persons as have been elected officers of 
or been employed by the Union and who have 
been admitted to membership thereof. 

A person shall not be a member of the Union 
who is not a worker except in the capacity of an 
honorary member or a member who or whose 
personal representative is entitled to some 
financial benefit or financial assistance under the 
Rules of the Union while not being a worker. 

It is proposed to delete from the recital in that rule the 
words "whether male or female" and "or qualified and 
desirous of being employed" which are redundant 
expressions and there is no objections to the rule altered 
in this way. 

It is proposed to add a classification described as 
"joinery assemblers" on the grounds that there are 
employees for whom the applicant has award coverage 
and it is intended to bring the constitutional coverage of 
the applicant into line with its industrial coverage. Mr 
Schapper (of Counsel) who appeared for the applicant 
stressed that it was not intended to extend eligibility for 
membership beyond the scope of existing award coverage 
of the classification "jonery assemblers", for which 
reason it is desired to add that classification to the 
eligibility rule. He referred to the rejection of an 
application to amend the Timber Yard Workers' Award 
No. 11 of 1951 by adding a new classification 
"Assembler of Flush Panel Doors", the application 
being rejected because it was found that the work 
performed involved work which fell within the definition 
of a joiner under the Building Trades Award No. 24 of 
1958 (see 44 WAIG 728). Mr Schapper next referred to 
the introduction into the Building Trades Award No. 24 
of 1958, of a classification "Assemblers of flush panel 
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doors'' (see 46 WAIG 766 at 793-795 and also at 808). He 
referred as well to the Building Trades Award 1968 which 
includes the following classifications: 

"Joiner-Assembler A" means a worker who in 
the manufacturing of any article is: 

(i) wholly engaged in assembling prepared 
pieces of timber or other material (which is 
dressed, morticed, tenoned or otherwise 
prepared by machining) by cramping, 
nailing, screwing, glueing, or fastening in 
any way; 

(ii) not responsible for the dimensions of the 
article other than by checking with gauges 
or other measuring instruments, but may 
be required to trim, dress and/or sand 
such prepared articles (excluding the 
fitting of joints) in accordance with 
instructions given by a tradesman joiner. 

"Joiner-Assember B" means a worker engaged 
exclusively in repetitive assembly of joinery 
components on any automatic, semi-automatic or 
single purpose machine and whose work may 
include: 

(i) the repetitive assembling of component 
parts of any article in predetermined 
positions in which no fitting or adjustment 
is required; 

(ii) the attachment of accessories, such as 
window fasteners, casement stays or 
balances, to articles in pre-determined 
prepared positions provided that no such 
worker shall be responsible for the setting 
up of machines or the dimensions of the 
products. 

(57 WAIG 1203 at 1205.) 
In his evidence, Mr Mak told joinery businesses which 

employed persons assembling materials such as timber, 
aluminium and plastic substances as doors, door frames, 
windows and window frames as well as partitioning. In 
his experience if such persons so employed are union 
members they are members of the applicant which 
according to Mr Mak services their industrial conditions. 
There are some 100 to 125 such employees involved. 

Mr Daly, who is the Secretary of the United Furniture 
Trades Industrial Union of Workers, WA, claimed on 
behalf of that union that there is no need to add "joinery 
assemblers" to the applicant's eligibility rule, 
substantially because the work involved in assembling 
joinery is the work of a joiner and is already covered. The 
union's concern is that the definitions referring to joiner 
assemblers which we have earlier referred to as contained 
in the Building Trades Award is very similar to that of an 
assembler as described in the Furniture Award. Basically 
there is concern at what is seen as a blurring of 
demarcation between the true joiner assembler and a 
person assembling furniture, but, on the understanding 
that the proposed extension is limited to making eligible 
for membership an employee engaged in assembling 
joinery components, it appears to us that there is no 
overlapping of eligibility for membership involving the 
objecting union. There is no overlap between a joinery 
assembler and a furniture assembler although there may 
be practical industrial difficulties. In this regard we think 
it is appropriate to point out what was said in respect of 
carpenters and non-tradesman doing formwork in the 
judgment of the Full Bench on the occasion of an earlier 
application by the applicant: 

Even if it is accepted that industrial difficulties 
exist in allocating elements of the work between 
carpenters and non-tradesmen that is not a matter of 
concern to the Full Bench whose interest in these 
proceedings is limited to the question of whether the 
preservation of the reference to carpenters in the 
new rule creates overlapping of eligibility for 
membership. Plainly it does not. 

Contrary to the persistent and wholly unjustified 
assertions ofmany of those who espouse an interest 

in this area of the law, the work which an employer 
can lawfully require an employee to perform is 
dictated by the employee's contract of service and 
by award prescription, including orders by way of 
demarcation, and not by the constitution rule of an 
organisation of employees. 

I therefore accept Mr Schapper's submission that 
it is no part of the task of the Full Bench in these 
proceedings to attempt a solution to the alleged 
difficulties in the allocation of work between 
carpenters and labourers in work associatd with 
formwork carpentry by taking a brush to that 
portion of the applicant's constitution rule where as 
here there is no overlapping of eligibility of 
membership between the organisations. 

(66 WAIG 136 at 139.) 

Objection to this part of the application was also taken 
by The West Australian Timber Industry Industrial 
Union of Workers, South-West Land Division which 
claimed that it raised a potential for industrial 
disputation through overlapping of eligibility for 
membership. The only indication as to how the objector 
would be affected related to two persons engaged in 
assembling joinery at a timber mill in Yarloop. There was 
no effort to show that the eligibility rule of the objector 
enabled it to enrol these employees as members and 
accordingly the objection is simply not sustained. 

In addition it is proposed by the application to add 
"labourers in the industry of monumental masonry". In 
the earlier application referred to the applicant was 
successful in obtaining coverage of "stone, marble or 
slate polishers, . . . machinists and . . . sawyers in the 
industry of monumental masonry" but were refused 
coverage to include "and all other persons engaged in the 
dressing and preparation and/or erection of stone, 
marble or slate". In the course of the judgment of the 
Full Bench it was said: 

Although stonemasons and labourers work from 
time to time as a team on building construction sites 
the evidence which has been adduced does not 
enable me to conclude that when they do so the 
work is other than an incident of the industry in 
which stonemasons are customarily employed. And 
that industry is stonemasonry. It is not the building 
or construction industry. 

(at page 141.) 

The applicant now seeks to cover semi-skilled persons 
who are employed and paid as labourers in the 
monumental masonry industry who are required to 
operate machines which polish, cut and dress stone. The 
ABLFU objected to this part of the application and Mr 
Billing submitted that the applicant presently had 
sufficient coverage, given evidence that the major and 
substantial employment of persons employed in 
monumental masonry establishments is to carry out a 
broad range of duties including those of sawyers, 
polishers and machinists and those persons are only 
occupied for a short part of their time on labouring 
duties. Nevertheless there are persons who are employed 
and paid as labourers and as indicated in the passage 
from the earlier judgment such persons are employed in 
the monumental stonemasonry industry not the building 
or construction industry. In our opinion there is no valid 
reason why this part of the application should not be 
authorised. 

Under the present terms of rul 1.—Membership the 
applicant has coverage of persons who are employed as 
foreman or sub-foreman and the proposed alteration to 
the rule includes what may be described as an 
insignificant re-arrangement which involves the 
substitution of the conjunction "and" for the words "or 
as" in reference to their employment. In its present form 
that part of the rule was earlier subject to the scrutiny 
applied by the Full Bench in relation to section 55(5) of 
the Act because the applicant sought to substitute a new 
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composite rule and the Full Bench took the view that 
each component should be subject to scrutiny. It was 
said: 

By section 62(4) of the Act section 55 is expressed 
to apply to an application for the registration of an 
amendment to a rule which relates to eligibility for 
membership with such mofidications as are 
necessary. By section 55(5) the Full Bench is 
commanded to refuse an application where the 
effect of it would entitle an organisation to enrol as a 
member some or all of the persons eligible for 
membership of another organisation. 

In my view the Full Bench is here required to heed 
that command not because of the vehicle by which 
the amendment comes before it but because the 
application seeks to substitute a new composite rule 
each component of which is subject to scrutiny of 
the kind required by section 55(5). If any part of the 
rule which now exists results in overlapping of 
eligibility for membership the Full Bench is 
commanded to refuse its registration to the extent of 
the overlap unless there is good reason not to do so. 
In my view that is no less the case because the 
relevant component may be extant. 

I draw comfort for that view from the dicta of the 
Full Bench and of the Western Australian Industrial 
Appeal Court in the Federated Miscellaneous 
Workers' Union of Australia, Western Australian 
Branch and Hospital Employees' Industrial Union 
of Workers, WA and the Cleaning Security and 
Allied Employees Union and Pre-School Teachers' 
and Associates Union of Western Australia 
(Union of Workers) v. Hospital Salaried Officers 
Association of Western Australia (Union of 
Workers) (62 WAIG 1842 and 62 WAIG 2413). 

(at page 139.) 

On that occasion there was no objection of the present 
kind. In this case Mr Irwin, on behalf of The Association 
of Draughting, Supervisory and Technical Employees 
Western Australian Branch and on behalf of the 
Foreman (Government) Industrial Union of Workers, 
WA, has objected to this part of the application 
substantially upon the ground that, in its proposed form, 
rule 1.—Membership will overlap because the rules of 
the objecting unions enable them to enrol foremen as 
members. Mr Irwin indicated that there was no objection 
to the remainder of the application so long as the 
objection to coverage of foremen was accommodated. 
Mr Schapper pointed out that the applicant has enjoyed 
coverage of foremen for many years and this Bench was 
urged to disregard the objections particularly as there 
had been no objection when on the earlier occasion the 
Full Bench had confirmed the applicant's coverage. 

We are satisfied that the proper approach when 
considering these objections requires us to take account 
of the requirements of section 55(5) in respect of each 
component of the composite rule which the applicant is 
seeking to substitute. The rules have for many years 
permitted the applicant to enrol as a member a person 
employed as foreman or sub-foreman in the trades 
covered by rule 1, nevertheless we consider that section 
55(5) obliges us to refuse the application in this respect on 
the ground that the rules of the objectors, relating to 
membership enable them to enrol some or all such 
persons. 

Subject to the above it is intended that the Registrar 
will be authorised to register the alterations sought by the 
application but adjusted in the following respects:— 

1. As a result of an agreement to accommodate 
an objection by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
the following words of exclusion will be added to 
that part of the rule dealing with persons employed 
by the applicant union:— 

. . . except such persons who are eligible for 
membership of the Federated Clerks' Union of 
Australia Industrial Union of Australia, WA 
Branch as at the day of October 1986 (insert 
date of authorisation of alterations) and whose 
major and substantial duties are clerical. 

2. As a result of objections by Mr Rogers, the 
final paragraph of the existing rule is to be retained. 

The minutes of the proposed alteration will now issue 
and these may be addressed consequent upon the 
determination of the question of coverage of the foremen 
and sub-foremen. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 608 of 1986. 

Between in the matter of the Industrial Relations Act 
1979 and in the matter of an application by The 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers to change its name and to alter rule 1.— 
Membership of its registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 
Senior Commissioner G.G. Halliwell. 

Commissioner O.K. Salmon. 
The 11th day of December 1986. 

Supplementary Reasons for Decision. 
THE PRESIDENT: Subsequent to the issuance of the 
reasons for decision on 23 October 1986 the question of 
the coverage of the foreman and sub-foreman was the 
subject of discussions between the applicant and the 
appropriate objecting unions. 

As a result of those discussions an accord was reahed 
and reflected in a proposed amendment to the minutes, 
which was submitted to the Full Bench. 

The fact that the rules have for many years permitted 
the applicant to enrol such persons as members, and the 
proposed amendment which accommodates the 
objections of those whose rules relating to membership 
also permit them to enrol them, makes it unlikely that the 
overlapping of eligibility will have any harmful effect. 
The Full Bench was therefore satisfied that there is good 
reason to permit registration consistent with section 
55(5). 

Accordingly the proposed amendment to the minutes 
was ratified by the Full Bench and an order issued in the 
form of the amended minutes. 

It has become more apparent that we must follow this 
approach after mature consideration than may have been 
indicated at the hearing and we therefore think that the 
fair and expeditious course is to notify the applicant and 
the objectors concerned pursuant to section 26(3) and 
afford them an opportunity to be further heard as to 
whether there are reasons to permit registration notwith- 
standing the overlap. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 608 of 1986. 

Between in the matter of the Industrial Relations Act 
1979 and in the matter of an application by The 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers to change its name and to alter rule 1.— 
Membership of its registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 
Senior Commissioner G.G. Halliwell. 

Commissioner O.K. Salmon. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on 2 October and 11 December 1986 and having 
heard Mr D.H. Schapper (of Counsel) on behalf of the 
applicant; Mr G.C.S. Rogers objecting on his own 
behalf; Mr T.P. Daly objecting on behalf of the United 
Furniture Trades Industrial Union of Workers, WA and 
the West Australian Timber Industry Industrial Union of 
Workers, South-West Land Division; Mr C.D. Panizza 
objecting on behalf of the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch; Mr 
S.M. Billing objecting on behalf of the Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch and Mr L. J. Irwin objecting 
on behalf of the Association of Draughting, Supervisory 
and Technical Employees Western Australian Branch 
and the Foremen (Government) Industrial Union of 
Workers, WA and the Full Bench having determined that 
the change to the name of the applicant should be 
approved and the alteration to rule 1.—Membership 
should be allowed in an amended form, it is this day, the 
11th day of December 1986 ordered that the Registrar 
register an alteration to the registered rules of the 
applicant as follows:— 

1. Rule 1.—Membership: Delete this rule and 
insert in lieu:— 

Rule 1.—Membership. 
The Union shall consist of an unlimited number 

of persons employed, or usually employed in the 
State of Western Australia as:— 

Carpenters and/or joiners (including ships' 
carpenters and joiners, carpenters employed on 
jetties and wharves, dams and bridges) and joinery 
assemblers, 
and 

Bricklayers, stoneworkers, stonemasions, marble 
masons, 
and 

Stone, marble or slate polishers, stone, marble or 
slate machinists, stone, marble or slate sawyers and 
labourers in the industry of monumental masonry, 
and 

Foreman, sub-foreman or apprentices to or in any 
of the foregoing trades provided that no foreman 
tradesman or sub-foreman tradesman (except acting 
foremen tradesmen or acting sub-foremen 
tradesmen) who is eligible for membership of The 
Foremen (Government) Industrial Union of 
Workers, WA as at the 11th day of December 1986 
shall be eligible for membership of the Union, 
and 

Such other persons who have been elected 
Officers of the Union or are employed by the Union 
except such persons who are eligible for membership 
of the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch as at the 
11th day of December 1986 and whose major and 
substantial duties are clerical. 

A person shall not be a member of the Union who 
is not a worker except in the capacity of an honorary 
member or a member who or whose personal 

representative is entitled to some financial benefit or 
financial assistance under the Rules of the Union 
while not being a worker. 

2. Rule 2.—Name: Delete this rule and insert in 
lieu:— 

Rule 2.—Name. 
The name of the Union shall be "The Building 

Workers' Industrial Union of Australia, Western 
Australian Branch. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

No. 608 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Western 
Australian Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers to 
change its name and to alter rule 1.—Membership of 
its registered rules. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered a change of name and an alteration to rule 
1.—Membership of the registered rules of the applicant 
organisation in terms of the order as given on the 11th 
day of December 1986. 

Dated at Perth this 11th day of December 1986. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 923 of 1986. 

In the matter of the Industrial Relations Act 1979 and 
in the matter of an application by The Master 
Painters, Decorators and Signwriters Association of 
Western Australia, Industrial Union of Employers, 
Perth for the substitution of a new set of rules for 
the registered rules including an alteration to the 
eligibility for membership rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Chief Commissioner B.J. Collier. 
Commissioner O.K. Salmon. 

The 4th day of December 1986. 
Mr S.I. Henry on behalf of the Applicant. 

Reasons for Decision. 
(Given Extemporaneously). 

THE PRESIDENT: This is an application by The Master 
Painters, Decorators and Signwriters Association of 
Western Australia, Industrial Union of Employers, 
Perth, pursuant to section 62 of the Industrial Relations 
Act 1979, by which it seeks to alter its rules by 
substituting a new set of rules for the existing rules. In so 
far as this application before the Full Bench is concerned, 
there is the substitution of new rules relating to eligibility 
for membership. 
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The requirements of the Act and the Regulations have 
been complied with and we propose to authorise the 
Registrar to register the relevant substitute rules subject 
to a minor correction to rule 4.—Scope and Extent of the 
Painting and Decorating Industry and, without making it 
a condition, on the basis of having drawn to the attention 
of the Association a difficulty perceived in respect of 
subrule 7.—Teaching Members of rule 6.—Membership. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 923 of 1986. 

In the matter of the Industrial Relations Act 1979 and 
in the matter of an application by The Master 
Painters, Decorators and Signwriters Association of 
Western Australia, Industrial Union of Employers, 
Perth for the substitution of a new set of rules for 
the registered rules including an alteration to the 
eligibility for membership rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Chief Commissioner B.J. Collier. 
Commissioner O.K. Salmon. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on 4 December 1986 and having heard Mr S.I. 
Henry on behalf of the applicant, there being no party 
desiring to be heard in opposition thereto, and the Full 
Bench having considered and approved the application 
as it relates to the eligibility for membership rules, it is 
this day, the 4th day of December 1986 ordered that the 
Registrar at the time of substituting the new set of rules 
for the registered rules, register:— 

1. A change of the name of the applicant so that 
rule 1.—Name reads as follows:— 

1.—Name. The Association shall be known 
as "The Master Painters, Decorators and 
Signwriters Association of Western Australia 
(Union of Employers)" hereinafter referred to 
as "the Association". 

and 
2. Rule 3.—Constitution; rule 4.—Scope 

and Extent of the Painting and Decorating 
Industry and rule 6.—Membership in the terms 
of the application as filed on 18 September 1986 
subject to the word "deem" in the first line of 
rule 4 being deleted and replaced by the words 
"be deemed". 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

No. 923 of 1986. 
In the matter of the Industrial Relations Act 1979 and in 

the matter of an application by "The Master 
Painters, Decorators and Signwriters Association of 
Western Australia Industrial Union of Employers" 
for alteration of rule 1.—Name, rule 3.— 
Constitution, rule 4.—Scope and Extent of Painting 
and Decorating Industry, rule 6.—Membership. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 1, rule 3, rule 4 and 
rule 6 of the registered rules of the applicant 
organisation, in terms of the order as given on the 4th 
day of December 1986. 

Dated at Perth this 4th day of December 1986. 

(Sgd.) R.C. LOVEGROVE, 
Acting Deputy Registrar. 

FULL BENCH — 
Unions — Application for 

registration — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 442 of 1986. 

In the matter of the Industrial Relations Act 1979 and 
in the matter of an application by the Disabled 
Workers' Union of Western Australia for 
registration as an organisation of employees. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Chief Commissioner B.J. Collier. 
Commissioner G.L. Fielding. 

The 6th day of November 1986. 

Mr A.R. Beech on behalf of the applicant. 
Mr J.D. Kirwan objecting on behalf of the Hospital 

Salaried Officers Association of Western Australia 
(Union of Workers). 

Mr C.D. Panizza objecting on behalf of the Federated 
Clerks' Union of Australia Industrial Union of Workers, 
WA Branch. 

Mr L.J. Irwin objecting on behalf of the Association 
of Draughting, Supervisory and Technical Employees 
Western Australian Branch. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. In this application an unregistered 
organisation seeks to be registered, by authority of the 
Full Bench, as The Disabled Workers' Union of Western 
Australia representing those who are, by definition, 
permanently incapacitated for work but who are eligibel 
for membership because they: 

(i) are employed, or usually employed in a 
sheltered workshop; 

(ii) are recipients of the Sheltered 
Employment Allowance as prescribed by 
the Social Security Act 1947; and 

(iii) are not employed in a professional, 
administrative, supervisory or technical 
capacity or in a clerical capacity within the 
administration of a sheltered workshop. 

The expression "sheltered workshop" derives its 
meaning from relevant provisions of the Handicapped 
Persons Assistance Act 1974 (Commonwealth) and the 
expression "sheltered employment allowance" from the 
Social Secuity Act 1947 (Commonwealth). A sheltered 
workshop is a place at which a non Government 
organisation, carried on otherwise than for profit or gain 
to its individual members, provides or proposes to 
provide paid employment for disabled persons. 
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No organisation similar to the applicant is registered 
with the Western Australian Industrial Relations 
Commission or any similar tribunal but evidence before 
us indicated that, in their employment, disabled workers 
experience problems relating to conditions of their 
employment such as different conditions of work for 
persons engaged in similar tasks. We heard from a 
number of persons so employed, and from the Executive 
Director of the Paraplegic-Quadriplegic Association of 
Western Australia (Inc), on behalf of Para-Quad 
Industries, which it conducts and on behalf of Good 
Samaritan Industries. We also heard from the General 
Manager of FCB Industries. The foregoing are all 
sheltered workshops and employ in excess of 700 
disabled persons. When compared with the workforce at 
large persons in sheltered workshops may have less 
interest in matters of industrial concern but in some 
respects their problems are unique as a result of working 
with their disabilities. We have no doubt that they 
experience real problems and there is a genuine need for 
disabled employees to associate for the protection and 
furtherance of their industrial interests. 

An expression of support for the registration of the 
applicant as a union was indicated on behalf of a number 
of existing unions and on behalf of the Trades and 
Labour Council. Furthermore those who spoke on 
behalf of the sheltered workshops to which we have 
referred encouraged the move for a registered union for 
disabled employees. 

The application was opposed by the Federated Clerks' 
Union of Australia Industrial Union of Workers, WA 
Branch, the Hospital Salaried Officers Association of 
Western Australia (Union of Workers) and The 
Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch, all of which 
objected to registration of the organisation. Their 
objections were largely removed by amendment to the 
proposed eligibility rule which, in some measure, 
excluded from eligibility those employed in a capacity 
which would render them eligible for membership of the 
objectors. As a result of the amendment the objectors 
did not persist with their opposition and the objections 
were not sustained. 

In sheltered workshops disabled persons are engaged 
in work of various kinds normally performed by the 
members of existing unions, and in a number of different 
capacities. Undoubtedly there are registered 
organisations whose rules relating to membership enable 
them to enrol some or all of the persons eligible for 
membership of the applicant, in the terms set out in 
section 55(5) of the Industrial Relations Act 1979, which 
requires the Full Bench to refuse registration unless good 
cause be shown. The mandatory nature of that command 
was noted by the Full Bench in an application by the 
Federated Miscellaneous Workers Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch (see 65 
WAIG 1091 at 1092 and 1093). The approach that was 
there adopted was endorsed upon appeal by the Western 
Australian Industrial Appeal Court (65 WAIG 2033). At 
page 2036 it was said: 

No doubt, in any particular case the Full Bench 
will take account of the extent of the potential 
overlapping in determining whether or not it is 
satisfied that there is good reason to permit the new 
registration but that is a matter for the Full Bench to 
consider and is not something which the statute 
seeks to control by laying down criteria. 

An application for registration by the Federated Iron 
Workers Association of Australia, Industrial Union of 
Workers, Western Australian Branch was refused in 
accordance with section 55(5). In that situation it was 
demonstrated that registration would create competition 
for membership with a large number of existing 
organisations and the applicant failed to show sufficient 
reason to permit registration. That application was 
opposed by a large number of registered organisations, 

by the Trades and Labor Council, and effectively by the 
appropriate minister who intervened in the proceedings 
(see 65 WAIG 1094 at 1096). 

An application for registration by the University of 
Western Australia Academic Staff Association was 
opposed by the Royal Australian Nursing Federation 
upon grounds relating to section 55(5). The Full Bench 
authorised registration because: 

The objection raised little more than the 
possibility of conflict and in the result having heard 
some specific reference to the personnel involved we 
think there is very little likelihood that there will be 
overlapping of eligibility for * membership as 
envisaged under section 55 of the Act. We have in 
fact reached the conclusion that there is no real 
possibility because classifications with which the 
objector is concerned in raising the objection are 
persons employed in terms of the rules of the 
applicant in a quite different industry from that of 
the Royal Australian Nursing Federation, that is, of 
course, the industry or profession of nursing. 

(66 WAIG 852.) 
The applicant in this case has satisfied us that there is 

good reason to permit registration because it seeks to 
cover persons who are, by definition, a discrete group in 
the industrial community due to the nature of the 
employment they undertake as disabaled persons. The 
nature of their employment distinguishes them from 
those employees who would normally be entitled to 
membership of existing unions. The formation of those 
in sheltered employment as a representative group 
deserves encouragement in order that they may be 
assisted to cope with the particular problems of disabled 
employees. We were informed that the intention of the 
applicant to become registered as a union was widely 
known throughout the trade union movement by virtue 
of notice to that effect circulated by the Trades and 
Labor Council. The response to the application indicates 
to us that there is in this instance no real concern about 
the consequences of overlapping of eligibility for 
membership and that there is little likelihood that 
overlapping will give rise to demarcation disputes. 
Finally we noate that the membership of the applicant is 
said to be 406 and we consider that that is reasonably 
representative of what is understood to be about 750 
disabled persons in employment. These matters satisfy us 
that there is good reason to permit registration. 

On 29 October we announced that we intended to 
grant this application and we now propose to authorise 
the Registrar to register the organisation in terms of the 
rules as they have been submitted in the application 
subject to amendment as required to subrule 2 of rule 
6.—Admission to Membership. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 442 of 1986. 

In the matter of the Industrial Relations Act 1979 and 
in the matter of an application by the Disabled 
Workers' Union of Western Australia for 
registration as an organisation of employees. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Chief Commissioner B.J. Collier. 
Commissioner G.L. Fielding. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on 12 August and 28 and 29 October 1986 and 
having heard Mr A.R. Beech on behalf of the applicant; 
Mr J.D. Kirwan objecting on behalf of the Hospital 
Salaried Officers Association of Western Australia 
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(Union of Worker); Mr C.D. Panizza objecting on 
behalf of the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch; and Mr L. J. 
Irwin objecting on behalf of the Association of 
Draughting, Supervisory and Technical Employees 
Western Australian Branch and the Full Bench having 
found that the registration of the new organisation 
should be authorised and having given reasons for so 
finding, it is this day, the 6th day of November 1986 
ordered that the Registrar register the organisation and, 
pursuant to section 58 of the Act, register:— 

1. The name of the organisation as:— 
The Disabled Workers' Union of Western 

Austraha. 
2. The rules of the organisation in accordance 

with the document filed in the Registry on 21 May 
1986 subject to the following amendments:— 

(a) Rule 5.—Eligibility for Membership: 
Delete this rule and insert in lieu:— 

5.—Eligibility for Membership. 
1. The Union shall consist of an 

unlimited number of persons who: 
(i) are employed, or usually 

employed in a sheltered 
workshop; 

(ii) are recipients of the Shel- 
tered Employment Allow- 
ance as prescribed by the 
Social Security Act 1947; 
and 

(iii) are not employed in a pro- 
fessional, administrative, 
supervisory or technical 
capacity or in a clerical 
capacity within the adminis- 
tration of a sheltered work- 
shop. 

2. In addition to subrule 1. above, the 
Union may admit to membership 
any person holding an office within 
the Union as at the date of registra- 
tion, together with such other 
persons as are appointed Officers 
of the Union; Provided that no 
person shall be eligible to become a 
member who is not an employee 
within the meaning of thelndustrial 
Relations Act 1979. 

(b) Rule 6.—Admission to Membership: 
Delete subrule 2 of this rule and insert in 
lieu:— 

2. Should a member (not a paid 
Official) cease to be eligible for the 
Sheltered Employment Allowance by 
reason other than dismissal or resignation, 
suspension or other disciplinary reason, 
his membership shall be cancelled by the 
State Council or the Executive Committee 
of the Union. 

(c) Rule 49.—Disputes, Offences and 
Penalties: In subrule (6)(b) of this rule the 
word "fron" in the second line to read 
"from". 

(d) Rule 50.—Appeals: In subrule (1) of this 
rule the word "appealant" in the fifth line 
to read "appellant". 

3. The address of the office where the business of 
the organisation is conducted is:— 

"Trades Hall", 74 Beaufort Street, Perth 6000. 

By the Full Bench. 

(Sgd.)D.J.O'DEA, 
[L.S.j President. 
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I, the undersigned Registrar, hereby give notice that 
pursuant to an Order given to me by the Full Bench, 
numbered 442 of 1986 dated 6 November 1986, I have 
registered an organisation of employees with the name 
"The Disabled Workers Union of Western Australia". 
The organisation is located at 84 Beaufort Street, Perth. 

Dated at Perth this 6th day of November 1986. 

K. SCAPIN, 
Registrar. 

FULL BENCH — 

Unions — 
Cancellation of registration — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1110 of 1986. 

Between Registrar, Applicant and the Commission 
Agents Union of Workers of Western Australia, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea. 

Chief Commissioner B.J. Collier. 
Senior Commissioner G.G. Halliwell. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on 19 February 1987 and having heard the 
Registrar on his own behalf and Mr W.H. Foster on 
behalf of the respondent and the Full Bench being 
satisfied, on the matters and evidence placed before it, 
that the application should be granted and the 
registration of the respondent organisation cancelled, it 
is this day, the 19th of February 1987 ordered:— 

That the registration of the respondent 
organisation be cancelled and that such cancellation 
be effective on and from the date hereof. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

AWARDS/AG RE EM E NTS — 
Application for — 

HOSPITAL ASSISTANT TRAINEESHIP. 
Industrial Agreement No. AGIO of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AGIO of 1986. 

Between Royal Perth Hospital and Others, Applicants 
and Federated Miscellaneous Workers Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Respondent. 

53491—2 
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Agreement. 
HAVING heard Ms M.H. Kuhne on behalf of the 
Applicants and Ms S. Jackson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
and by consent, hereby orders:— 

That the schedule be registered as an industrial 
agreement. 

Dated at Perth this 19th day of February 1987. 

(Sgd.) J.A.NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Hospital Assistant Traineeship 

Industrial Agreement 1986. 
This Agreement, made pursuant to the provisions of 

the Industrial Relations Act 1979-1984 of Western 
Australia, this . . . day of . . . between the Federated 
Miscellaneous Workers Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch (hereinafter 
referred to as the Union) of the one part and the Board of 
Management, Royal Perth Hospital and others of the 
other part, witnesseth that the parties hereto mutually 
covenant and agree the one with the other as follows — 

1.—Title. 
This Agreement shall be known as the Hospital 

Assistant Traineeship Industrial Agreement 1986. 

2.— Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Conditions of Service. 
5. Rates of Pay. 
6. Long Service Lejve. 
7. Annual Leave. 
8. Contract of Training. 
9. Copies of Agreement. 
10. Term of Agreement. 
11. Completion of Traineeship. 

3.—Scope. 
3.1 This Agreement shall apply to all hospital 

trainees undertaking traineeships as part 
of the Australian Traineeship System and 
shall exclude traineeships offered by the 
Public Service Board under the Public 
Service Act 1979-1982. 

3.2 A "Traineeship" is a system of training 
under the Australian Traineeship system, 
in the knowledge and skills required in 
industry or commerce, comprising 
structured on the job training with an 
employer combined with a period of broad 
based training off the job in a technical 
college or other training institution and for 
the purposes of Western Australia, 
approved under the Western Australian 
Industrial Training Act. 

4.—Conditions of Service. 
The following provisions of the Hospital Workers 

(Government) Award No. 21 of 1966 as amended 
from time to time shall apply mutatis mutandis to 
this Agreement: 

6. Hours. 
7. Spread of Shifts. 
8. Rosters. 
9. Time and Wages Records. 
10. Contract of Service. 
15. Overtime. 
16. Shift Work. 

17. Weekend Work. 
18. District Allowance. 
19. Allowances and Special Provisions. 
21. Public Holidays. 
23. Sick Leave. 
25. Annual Leave. 
26. Compassionate Leave. 
28. Uniforms. 
29. Protective Equipment. 
38. Payment of Wages. 
41. Deduction of Union Dues. 

5.—Rates of Pay. 
(1) Rates of pay will be according to age and as 

follows:— 
16 year old $129.65 60 per cent of 75 per cent 

of Part I Gp 1 
17yearold $151.25 70 per cent of 75 per cent 

of Part I Gp 1 
18 year old $172.86 80 per cent of 75 per cent 

of PartlGp 1 
19 year old $216.08 100 per cent of 75 per cent 

of Part I Gp 1 
(2) Where a trainee has a birthday during the 

traineeship period an increment to the appropriate 
rate, to a maximum of the 19 year old rate, will 
apply. 

6.—Long Service Leave. 
The period of training of a trainee shall be deemed 

to be service for the purposes of accruing long 
service leave. 

In these circumstances, the long service leave 
provisions of the Hospital Workers (Government) 
Award No. 21 of 1966 as amended from time to time 
shall apply mutatis mutandis to this Agreement. 

7.—Annual Leave. 
Trainees shall be entitled to leave as prescribed 

under Clause 25.—Annual Leave of the Hospital 
Workers (Government) Award except that the leave 
will not be taken until the completion of the 
traineeship. 

8.—Contract of Training. 
Trainees will enter into a contract of training with 

the employer. On completion of the traineeship each 
successful trainee will be issued with a certificate in 
accordance with the Industrial Training Act 1975. 

9.—Copes of Agreement. 
Every trainee shall be entitled to have access to a 

copy of this Agreement. 

10.—Term of Agreement. 
This Agreement shall operate from the 

commencement by the trainees of their traineeship 
and shall remain in force until the completion of 
their traineeship. 

11.—Completion of Traineeship. 
A trainee who has satisfactorily completed his 

traineeship shall be guaranteed employment subject 
to merit, diligence and good conduct. 

J. McGinty 
Signed for and on behalf of the Federated 
Miscellaneous Workers Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch. 

J. Taylor 
Signed for and on behalf of the Honourable 
Minister for Health. 

J. Love 
Signed for an on behalf of the Board of Management, 
Royal Perth Hospital. 
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J. Patterson 
Signed for and on behalf of the Board of Management, 
Sir Charles Gairdner Hospital. 

C. Cummins 
Signed for and on behalf of the Board of Management, 
Fremantle Hospital. 

J. Morriss 
Signed for and on behalf of the Board of Management, 
Princess Margaret Hospital. 

C. Medhurst 
Signed for and on behalf of the Board of Management, 
King Edward Memorial Hospital. 

ST JOHN AMBULANCE ASSOCIATION 
IN WA (INC.) WORKERS' COMPENSATION 

— MAKE-UP PAY. 
Agreement No. AG7 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG7 of 1986. 

Between Federated Miscellaneous Workers Unin of 
Australia, Hospital, Service and Miscellaneous, 
Western Australian Branch, Applicant and St John 
Ambulance Association in Western Australia (Inc), 
Respondent. 

Agreement. 
HAVING heard Mr M. Nolan on behalf of the Applicant 
and Mr M.P. Sandy on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders:— 

That the attached schedule be registered as an 
industrial agreement. 

Dated at Perth this 29th day of January 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Agreement. 
Schedule. 

(1) This Agreement shall be known as the St John 
Ambulance Association in WA (Inc) Workers' 
Compensation — Make Up Pay Agreement. 

(2) The term of this Agreement shall be for a period of 
12 months from the date hereof. 

(3) This Agreement shall apply to all persons who are 
members of the Applicant Union employed by the 
Respondent. 

(4) An Officer, who as a result of, or during the course 
of, employment, becomes entitled to payment under the 
Workers' Compensation and Assistance Act 1981, shall 
in addition to that payment, receive an amount of money 
from the employer, which is equivalent to the difference 
between the wages (inclusive of all penalties and 
overtime) the Officer would have received had the 
Officer not been unable to continue at work, and the 
amount being paid under the abovementioned Act. 

(5) The payment referred to in Clause (4) of this 
agreement shall, in normal circumstances, continue from 
the date of the initial absence for a minimum period of 
six months. 

(6) An Officer who, at six months from the date of the 
initial absence, produces medical evidence which 
supports a reasonable likelihood of return to full normal 
duties, shall continue to receive the payment referred to 
in Clause (4) of this agreement until the Officer returns to 
work. 

(7) For an Officer to continue to receive payment 
pursuant to Clause (6) of this agreement, they will be 
required to provide the employer with written medical 
advice of continuing good prognosis, at intervals not 
exceeding two months. Where the medical advice 
continues to indicate that there is a reasonable 
expectation of return to former duties, the employer will 
not terminate the services of that Officer, except in a case 
of proven serious and/or wilful misconduct. 

(8) Where an Officer, at or after the six month period 
referred to in Clause (5) of this agreement, produces 
medical advice that he/she is unlikely to return to full 
normal duties, the employer may, at his discretion, 
terminate the services of the Officer. Where the employer 
so terminates the services of an Officer, the employer 
shall no longer be required to continue to pay to the 
Officer, the make-up pay, referred to in Clause (4) of this 
agreement. 

(9) An Officer who qualifies for Workers' 
Compensation payments, will be terminated by the 
employer during the initial six month period referred to 
in Clause (5) of this agreement, where it is proved that the 
Officer is guilty of serious and/or wilful misconduct. In 
such case, the employer will be under no obligation to 
continue the make-up pay referred to in Clause (4) of this 
agreement. 

(10) Should a dispute arise at or after the six month 
period referred to in Clause (5) of this agreement, as to 
whether an Officer's medical prognosis is accurate, the 
matter will be referred to a medical panel as constituted 
under section 70 of the Workers' Compensation and 
Assistance Act 1981. 

(11) Where and Officer in receipt of make-up pay 
referred to in Clause (4) of this agreement, receives a 
lump sum payout in settlement of a claim pursuant to the 
Workers' Compensation and Assistance Act 1981, then 
the employer shall cease all payments to the Officer from 
the date of settlement of the lump sum payment. 

(12) Where the employer intends to terminate the 
services of an Officer pursuant to the provisions of the 
Agreement, consultation will take place between the 
employer, the Officer and the Union prior to the decision 
to terminate. Such consultation will attempt to find 
alternative employment within the service for the Officer 
if this is practical and possible. 

(13) This agreement is made on the understanding 
that it over-rides any earlier agreement on Workers' 
Compensation make-up pay, and in particular, it 
supersedes the so called "1973 Agreement" contained in 
a letter to the union, from the employer, dated 26 June 
1973. 

(14) Any payment of moneys to an Officer, by the 
employer pursuant to this agreement, shall be in addition 
to all other payments made to that Officer under the 
Workers' Compensation and Assistance Act 1981, 
subject to the provisions contained herein. 

Dated at Perth this 29th day of January 1986. 

Mr J. McGinty 
For and on behalf of 
The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch. 

Mr I. Kaye-Eddie 
Mr G. Shea 
For and on behalf of 
St John Ambulance Association in 
Western Australia (Inc). 
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TRANSPORT WORKERS 
(Mobile Food Vendors — Flash Foods Canteen) 

Award No. A3 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. A3 of 1986. 

Between the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Portius Pty Ltd Trading as 
Flash Foods Canteen, Respondent. 

Award. 
HAVING heard Mr J.A.G. Long on behalf of the 
applicant and Mr S. Monteleone on behalf of the 
respondent, and Mr D.M. Jones on behalf of Captor 
Nominees Pty Ltd as trustee for the West Coast Caterers 
Unit Trust trading as Jiffy Foods Mobile Caterers 
(intervening), and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby makes the following 
Award — 

1.—Title. 
This award shall be known as the "Transport 

Workers (Mobile Food Vendors — Flash Foods 
Canteen) Award 1987". 

2.—Arrangement. 
1. Title. 
2. Arangement. 
3. Scope. 
4. Aea. 
5. Term. 
6. Liberty to Apply. 
7. Wages. 
8. Extra Rates. 
9. Hours. 
9A. Implementation of 38 Hour Week. 
9B. Procedures for In-Plant Discussions. 
10. Overtime. 
11. Time and Wages Record. 
12. Meals. 
13. Holidays. 
14. Annual Leave. 
15. Sick Leave. 
16. Contract of Service. 
17. Payment of Wages. 
18. Location Alowance. 
19. Definitions. 
20. Learning Round. 
21. Long Service Leave. 
22. Bereavement Leave. 
23. Maternity Leave. 
24. Ar Conditioning. 
25. Trade Union Training Leave. 
26. Representative Interviewing Employees. 
27. Leave to Attend Union Business. 
28. Shortages and Change Money. 
29. Dispute Settlement Procedures. 

3.—Scope. 
This award shall apply to all employees following 

the vocations referred to in Clause 7. — Wages of 
this Award and who are eligible for membership of 
the applicant organisation and who are employed by 
Portius Pty Ltd trading as Flash Foods Canteen the 
respondent to this award. 

4.—Aea. 
This award shall operate throughout the State of 

Western Australia. 

5.—Term. 
The term of this award shall be for a period of 

three years from the beginning of the first pay 
period commencing on or after the 29th day of 
January 1987. 

6.—Liberty to Apply. 
Liberty is reserved to either party to apply at any 

time to vary Clause 9.—Hours and Clause 17.— 
Annual Leave of this Award. 

7.—Wages. 
The following shall be the minimum rates of 

wages payable to employees covered by this award. 

(1) Classification:—Mobile Canteen Operators 
Rate 

Per Week 
$ 

(a) Employee driving a motor 
vehicle having a capacity of:— 

(b) 1.2 tonnes or less 275.00 
(c) over 1.2 tonnes but not over 3 

tonnes 277.80 
(d) over 3 tonnes but under 6 

tonnes 281.00 

(2) Leading Hands. A leading hand appointed as 
such by the employer and placed in charge of — 

(a) Not less than three and not more than ten 
other employees shall be paid $15.60 per week extra. 

(b) More than ten and not more than twenty 
other employees shall be paid $23.10 per week extra. 

(c) More than twenty other employees shall be 
paid $29.60 per week extra. 

(3) Junior Employees. 
(a) Rates of pay (per cent of the total wage 

payable to an adult employee for the class of work 
performed) 

% 
Under 19 years of age  70 
Under 20 years of age  80 
20 years of age 100 

(b) No person under seventeen years of age shall 
be permitted to have sole charge of a motor vehicle. 

(c) A junior employee who is required to have a B 
Class Motor Drivers Licence shall be paid the Full 
Adult Rate. 

(4) Casual Employees: Casual employees, being 
employees who are dismissed through no fault of 
their own before the expiration of one week of 
employment shall be paid twenty per cent in 
addition to the relevent ordinary rate of wage 
prescribed in this clause. 

8.—Extra Rates. 
(1) Employees who handle cash or cheques 

during any week or portion of a week as part of their 
duties and account for it shall be paid, in addition to 
the rate of wage prescribed by Clause 7.—Wages, of 
this award, as follows:— 
For any amount handled up to $ 20 65 per week 
Over$ 20 but not exceeding $ 200$ 1.20 per week 
Over$ 200 but not exceeding $ 600 $2.30 per week 
Over $ 600 but not exceeding $1 000 $3.15 per week 
Over$l 000 but not exceeding $1 200 $4.50 per week 
Over $1 200 but not exceeding $1 600 $6.55 per week 
Over $1 600 but not exceeding $2 000 $7.60 per week 
Over $2 000 $8.70 per week 

(2) An employee required to act as salesman of 
goods in his or her vehicle shall be paid an extra 
$1.30 per week. 

(3) An employee who, in the course of his or her 
employment, drives a vehicle with self-loading 
equipment which requires the possession of a 
certificate of competency, shall be paid an extra 
$8.00 per week. 

9.—Hours. 
(1) Subject to the provisions of this subclause and 

Clauses 9A.—Implementation of 38 Hour Week, 
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9B.—Procedures for In-Plant Discussions and 
9C.—Hours Transition Provision of this award the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases. 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
fourteen consecutive days; or 

(iii) 114 hours within a work cycle not 
exceeding twenty-eight consecutive days. 

(2) The ordinary hours of work may be worked 
on any or all days of the week, Monday to Friday 
inclusive, and shall be worked between the hours of 
6.30 a.m. and 6.30 p.m. Provided that the spread of 
hours may be altered by agreement between the 
employer and the organisation applicant to this 
award. 

(3) Where an employer desires to vary or change 
the starting and finishing time of ordinary hours of 
any employee or employees covered by subclause (2) 
of this clause, he shall give one week's notice of such 
variation or change to such employee or employees 
and post a notice of the intended change at the 
depot, garage or yard. 

(4) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of employees in the plant 
or section or sections concerned. 

(5) Liberty to apply is reserved to either party to 
apply to vary this clause at any time for the purpose 
of providing for shift work. 

9A.—Implementation of 38 Hour Week 
(1) Except as provided in subclause (4) of this 

clause, the method of implementation of the 38 hour 
week may be any one of the following— 

(a) by employees working less than eight ordinary 
hours each day; or 

(b) by employees working less than eight 
ordinary hours on one or more days each week; or 

(c) by rostering employees off duty on various 
days of the week during a particular work cycle so 
that each employee has one day of ordinary working 
hours off duty during that cycle. 

(d) Any day off duty shall be arranged so that it 
does not coincide with a holiday prescribed in 
subclause (1) of Clause 13.—Holidays of this award. 

(2) In each plant, an assessment should be made 
as to which method of implementation best suits the 
business and the proposal shall be discussed with the 
employees concerned, the objective being to reach 
agreement on the method of implementation prior 
to the 19th day of December 1986. 

(3) In the absence of an agreement at plant level, 
the procedure for resolving special anomalous or 
extraordinary problems shall be applied in 
accordance with Clause 29.—Dispute Settlement 
Procedures of this award. The procedure shall be 
applied without delay. 

(4) Different methods of implementation of a 38 
hour week may apply to various groups or sections 
of employees in the plant or establishment 
concerned. 

(5) Notice of Days Off Duty. Except as provided 
in subclause (6) of this clause, in cases where, by 
virtue of the arrangement of his ordinary working 
hours, an employee, in accordance with paragraphs 
(c) and (d) of subclause (1) of this clause, is entitled 
to a day off duty during his work cycle, such 
employee shall be advised by the employer at least 
four weeks in advance of the day he or she is to take 
off duty. 

(6) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (c) and (d) of subclause (1) of this 
clause, for another day in the case of breakdown in 
machinery or a failure or shortage of electric power 
or to meet the requirements of the business in the 
event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by 
agreement substitute the day the employee is to take 
off for another day. 

(c) An employer and employee may, by 
agreement, allow rostered days off work to 
accumulate, and such accumulated days shall be 
taken at a mutually convenient time. 

9B.—Procedures for In-Plant Discussions. 
(1) Procedures shall be established for in-plant 

discussions, the objective being to agree on the 
method of implementing a 38-hour week in 
accordance with Clauses 9.—Hours and 9A.— 
Implementation of 38 Hour Week of this award and 
shall entail an objective review of current practices 
to establish where improvements can be made and 
implemented. 

(2) The procedures should allow for in-plant 
discussions to continue even though all matters may 
not be resolved by the 19th day of December 1986. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in-plant. 

(5) In cases where agreement cannot be reached 
in-plant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved in-plant, a formal monitoring procedure 
shall apply. The basic steps in this procedure shall be 
as provided in Clause 29.—Dispute Settlement 
Procedures of this award. 

10.—Overtime 
(1) Subject to subclause (4) of this clause, all time 

worked — 
(a) outside the ordinary hours of work 

prescribed for on any day in Clause 9.— 
Hours of this award; or 

(b) outside the ordinary hours of work 
prescribed for any week by Clause 9.— 
Hours of this award but which time would 
not be outside the ordinary hours for any 
day; 

shall stand alone and be paid for at the rate of 
time and a half for the first two hours and double 
time thereafter in addition to the ordinary weekly 
wage. Provided that all overtime worked on Sunday 
and Saturday after 12 noon shall be paid for at the 
rate of double time. 

(2) An employee required for work on a day 
other than his or her ordinary working day or 
recalled to work after leaving his employer's 
business premises shall be paid for a minimum of 
three hours' work at the appropriate time. 

(3) Notwithstanding anything contained in this 
award — 

(a) an employer may require any employee to 
work reasonable overtime at overtime 
rates and such employee shall work 
overtime in accordance with such 
requirements; 
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(b) the union or any employee or employees 
covered by this award shall not in any way, 
whether directly or indirectly, be a party to 
or concerned in any ban, limitation or 
restriction upon the working of overtime 
in accordance with the requirements of 
this subclause. 

(4) (a) 
(i) When overtime work is necessary it shall, 

wherever reasonably practicable, be so 
arranged that employees have at least ten 
consecutive hours off duty between the 
work of successive days. 

(ii) An employee (other than a casual 
employee) who works so much overtime 
between the termination of his or her 
ordinary work on one day and the comm- 
encement of ordinary hours on the next 
day, that he or she has not at least ten 
consecutive hours off duty between those 
times, shall, subject to this subclause be 
released after completion of such overtime 
until he or she has had ten consecutive 
hours off duty without loss of pay for 
ordinary working time occurring during 
such absence. 

(iii) If, on the instruction of his or her 
employer, such an employee resumes or 
continues work without having had such 
ten consecutive hours off duty he or she 
shall be paid at double rates until he or she 
is released from duty for such period and 
he or she shall then be entitled to be absent 
until he or she has had ten consecutive 
hours off duty without loss of pay for 
ordinary working time occurring during 
such absence. 

11.—Time and Wages Record. 
(1) Each employer shall provide a time and wages 

record to be kept in a place where it is easily 
accessible to both the employer and the employee. 
Such recored shall shown the name of the employee, 
the time he or she starts and finishes work each day, 
the number of hours worked, the wages and 
overtime paid to each employee and his or her 
signature for same. The employer and the employee 
shall be severally responsible for the proper posting 
of such record daily , provided that an employer may 
at his or her option in lieu of a time record provide a 
mechanical clock for the purpose of recording any 
of the aforementioned information. 

(2) The secretary of the union or any other person 
authorised in writing by him shall after giving 
reasonable notice be at liberty to inspect such record 
at the place where such record is kept or at some 
other convenient place. 

(3) Notwithstanding the foregoing, north of the 
27th parallel or where an employee is engaged on 
driving over distances in excess of two hundred 
miles in a complete journey, such record shall be 
posted weekly or to suit the convenience of the 
employer's business at the completion of each trip 
and the employer and the employee shall be 
severally responsible for the proper posting of such 
record. 

12.—Meals. 
(1) An employee required to work overtime for 

two hours or more shall be supplied with a 
reasonable meal by the employer or paid $4.30 for a 
meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall provide such meals or pay an 
amount of $2.95 for each second or subsequent 
meal. 

(3) No such payments need to be made to an 
employee living in the same locality as his or her 
place of work who can reasonably return home for 
such meals. 

(4) If an employee as a consequence of receiving 
such notice has provided himself or herself with a 
meal or meals and is not required to work overtime, 
or is required to work less overtime than notified, he 
or she shall be paid the amount above prescribed in 
respect of the meals not then required. 

(5) Every employee shall be allowed each day a 
meal break of not less than 30 minutes nor more 
than one hour, to commence at any time between 
the end of the third and end of the fifth hour of the 
day's employment. 

(6) When an employee is required by his or her 
employer for duty during any meal time whereby his 
or her meal time is postponed for more than one half 
hour, he or she shall be paid at overtime rates until 
he or she gets his or her meal. 

13.—Holidays. 
(1) (a) The following days, or the days observed 

in lieu shall, subject to this clause, be allowed as 
holidays without deduction of pay, namely, New 
Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation 
Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. Provided that another day may be 
taken as a holiday by arrangement between the 
parties in lieu of any of the days named in this 
subclause. 

(b) When any of the days mentioned in 
paragraph (a) of this subclause falls on a Saturday 
or a Sunday the holiday shall be observed on the 
next succeeding Monday and when Boxing Day falls 
on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tuesday. In each 
case the substituted day shall be a holiday without 
deduction of pay and the day for which it is 
substituted shall not be a holiday. 

(2) Subject to subclause (5) of this clause all time 
worked on a holiday prescribed in subclause (1) of 
this clause shall be paid for at the rate of double time 
and a half. 

(3) When an employee is required for duty on a 
holiday he or she shall be paid for a minimum of 
four hours at the rate appropriate to the day. 

(4) When an employee is on duty or is available 
for duty on the working day immediately preceding 
a holiday, or resumes duty or is available for duty on 
the whole of the working day immediately following 
a holiday, as prescribed in subclause (1) of this 
clause he or she shall be paid for such holiday. 

(5) By agreement in writing between any 
employee and the employer work may be performed 
on any of the foregoing holidays at time and a half 
in which case an additional day shall be added to the 
Annual Leave for each day so worked. 

(6) On any public holiday not prescribed as a 
holiday under this award the employer's establish- 
ment or place of business may be closed in which 
case an employee need not present himself or herself 
for duty and payment may be deducted but if work 
be done ordinary rates of pay shall apply. 

14.—Annual Leave. 
(1) Except as hereinafter provided a period of 

four consecutive weeks leave with payment of 
ordinary wages as prescribed shall be allowed 
annually to an employee by the employer after a 
period of twelve months continuous service with 
that employer. 

(2) (a) During a period of annual leave an 
employee shall be paid a loading of 11 Vi per cent 
calculated on his or her ordinary wage as prescribed. 
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(b) The loading prescribed by this subclause shall 
not apply to proportionate leave on termination. 

(3) If any award holiday falls within an 
employee's period of annual leave and is observed 
on a day which in the case of that employee would 
have been an ordinary working day, there shall be 
added to that period one day being an ordinary 
working day for each holiday observed as aforesaid. 

(4) At any time in respect of which an employee is 
absent from work, except time for which he or she is 
entitled to claim sick pay, or time spent on holidays 
or annual leave as prescribed by this award, shall not 
count for the purpose of determining his or her right 
to annual leave. 

(5) (a) An employee whose employment 
terminates after he or she has completed a twelve 
monthly qualifying period and who has not been 
allowed the leave presecribed under this clause in 
respect of that qualifying period shall be given 
payment in lieu of that leave or, in a case to which 
subclause (7) or this clause applies, in lieu of so 
much of that leave as has not been allowed unless— 

(i) he or she has been justifiably dismissed for 
misconduct; and 

(ii) the misconduct for which he or she has 
been dismissed occurred prior to the 
completion of that qualifying period. 

(b) If, after one month's continuous service in 
any qualifying twelve monthly period, an employee 
lawfully leaves his or her employment, or his or her 
employment is terminated by the employer through 
no fault of the employee, the employee shall be paid 
3.08 hours' pay at the ordinary rate of wage in 
respect of each completed week of continuous 
service. 

(6) In the event of an employee being employed 
by an employer for portion only of a year, he or she 
shall only be entitled, subject to subclause (5) of this 
clause to such leave on full pay as is proportionate to 
his or her length of service during that period with 
such employer and if such leave is not equal to the 
leave given to the other employees he or she shall not 
be entitled to work or pay whilst the other 
employees of such employer are on leave on full pay. 

(7) In special circumstances and by mutual 
consent of the employer, the employee and the 
union, annual leave may be taken in not more than 
two periods. 

(8) The provisions of this clause do not apply to 
casual employees. 

15.—Sick Leave. 
(1) (a) An employee who is unable to attend or 

remain at his or her place of employment during the 
ordinary hours of work by reason of personal ill 
health of injury shall be entitled to payment during 
such absence in accordance with the following 
provisions. 

(b) Entitlement to payment shall accrue at the 
rate of one-sixth of a week for each completed 
month of service with the employer. 

(c) If in the first or successive years of service 
with the employer an employee is absent on the 
ground of personal ill health or injury for a period 
longer than his or her entitlement to paid sick leave, 
payment may be adjusted at the end of that year of 
service, or at the time the employee's services 
terminate, if before the end of that year of service, 
to the extent that the employee has become entitled 
to further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to 
paid sick leave in any one year shall accumulate 
from year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the time of the 

absence. Provided that an employee shall not be 
entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his or her 
inability to attend for work, the nature of the illness 
or injury and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this 
subclause, the provisions of this clause apply to an 
employee who suffers personal ill health or injury 
during the time when he or she is absent on annual 
leave and an employee may apply for and the 
employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his or her place of 
residence or a hospital as a result of his or her 
personal ill health or injury for a period of seven 
consecutive days or more and he or she produces a 
certificate from a registered medical practitioner 
that he or she was so confined. Provided that the 
provisions of this paragraph do not relieve the 
employee of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he or 
she is unable to attend for work on the working day 
next following his or her annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he or she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs 
before then, be paid for in accordance with the 
provisions of Clause 14.—Annual Leave of this 
award. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 14.—Annual Leave of 
this award shall be deemed to have been paid with 
respect to the replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2.—Long Service of the 
Long Service Leave provisions of this award the 
paid sick leave standing to the credit of the employee 
at the date of transmission from service with the 
transmittor shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 
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(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Worker's Compenstation and 
Assistance Act nor to employees whose injury or 
illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

16.—Contract of Service. 
(1) Except for casual employees, one week's 

notice at any time on either side shall be given to 
terminate the employment. If an employer or an 
employee fails to give the required notice, one 
week's wages shall be paid by the employer or 
forfeited by the employee, provided that an 
employer may at any time dismiss an employee for 
refusal or neglect to obey orders, misconduct, 
carelesness in the performance of his or her duties, 
or if after receiving one week's notice he or she does 
not carry out his or her duties in the same manner as 
he or she had prior to such notice. 

(2) The employer shall be under no obligation to 
pay for any day not worked on which the employee 
is required to present himself for work except when 
such absence from work is due to illness and comes 
within the provisions of the sick leave clause or such 
absence is on account of holidays to which an 
employee is entitled under the provisions of this 
award. Provided further that the employer shall be 
entitled to deduct payment for any day or portion of 
a day upon which the employee cannot be usefully 
employed because of any strike by the union. 

(3) Casual employees shall be notified at the end 
of the day if their services are not required next day. 
Failing such notice, a full day's wages shall be paid. 

17.—Payment of Wages. 
(1) (a) Wages shall be paid in the employee's 

time on a particular day to be determined by the 
employer. The day having been so determined shall 
not be altered more than once in three months. All 
wages shall be paid enclosed in an envelope, which 
shall be clearly endorsed on the outside with the 
particulars enumerated hereunder:— 

(i) Name. 
(ii) Hourly Rate. 
(iii) Overtime. 
(iv) Allowance. 
(v) Penalties. 
(vi) Gross Wage. 
(vii) Deductions. 
(viii) Nett Wage. 

Provided that at the option of the employer, the 
particulars mentioned may be stated on a slip of 
paper and included in the envelope. 

(b) All overtime, allowances and penalty rates 
prescribed by this award shall be paid within five 
days of the expiration of the week in which they 
accrue. 

(c) Provided that employees employed on work 
north of the 27th parallel of south latitude shall be 
paid at least fortnightly. 

18.—Location Allowances. 
(1) Subject to the provisions of this clause, in 

addition to the wages prescribed in Clause 7.— 
Wages of this award, a married employee shall be 
paid the following allowances when employed in the 
towns described hereunder. 

Town $ 
Agnew  21.60 
Argyle (see subclause 12)  53.90 
Balladonia  19.80 
Barrow Island (see subclause 13)  19.00 

Boulder  8.40 
Broome  33.70 
Bullfinch  10.40 
Carnarvon ,  17.10 
Cockatoo Island  37.20 
Coolgardie  8.40 
Cue  21.60 
Dampier  29.00 
Denham  17.10 
Derby  35.20 
Esperance  7.00 
Eucla  23.70 
Exmouth  29.50 
Fitzroy Crossing  42.00 
Goldsworthy   21.(X) 
Halls Creek  47.00 
Kalbarri   6.70 
Kalgoorlie  8.40 
Kambalda  8.40 
Karratha   33.80 
Koolan Island  37.20 
Koolyanobbing  10.40 
Kununurra  53.90 
Laverton   21.40 
Learmonth  29.50 
Leinster  21.60 
Leonora  21.40 
Madura  21.80 
Marble Bar  50.30 
Meekatharra   18.50 
Mount Magnet  22.70 
Mundrabilla  22.80 
Newman  20.50 
Norseman  17.20 
Nullagine  50.00 
Onslow   35.(X) 
Pannawonica  27.40 
Paraburdoo   27.00 
Port Hedland  28.70 
Ravensthorpe   11.60 
Roebourne  38.70 
Sandstone  21.60 
Shark Bay  17.10 
Shay Gap  21.(X) 
Southern Cross  10.40 
Telfer   47.40 
Teutonic Bore  21.60 
Tom Price  27.00 
Whim Creek  33.70 
Wickham  33.10 
Wiluna  22.10 
Wittenoom   44.60 
Wyndham  51.40 

(2) Except as provided in subclause (4) of this 
clause, a single employee shall be paid 50 per cent of 
the allowances prescribed in subclause (1) of this 
clause. 

(3) An employee whose spouse is employed by the 
same employer and who is entitled to an allowance 
of a similar kind to that prescribed by this clause 
shall be paid 50 per cent of the allowance prescribed 
in subclause (1) of this clause. 

(4) Where an employee is provided with board 
and lodging by his employer, free of charge, such 
employee shall be paid 33'A per cent of the 
allowances prescribed in subclause (1) of this clause. 

(5) Junior workers, casual workers, part-time 
workers, apprentices receiving less than adult rate 
and employees employed for less than a full week 
shall receive that proportion of the location 
allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult 
rate for the work performed. 

(6) Where an employee is on annual leave or 
receives payment in lieu of annual leave he shall be 
paid for the period of such leave the district 
allowance to which he would ordinarily be entitled. 
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(7) Where an employee is on long service leave or 
other approved leave with pay (other than annual 
leave) he shall only be paid district allowance for the 
period of such leave he remains in the district in 
which he is employed. 

(8) For the purpose of this clause a married 
employee includes: 

(a) a person who has a de facto spouse, and 
(b) a person who is a sole parent with 

dependent children. 
(9) Where an employee is employed in a town or 

location not specified in this clause the allowance 
payable for the purpose of subclause (1) shall be 
such amount as may be agreed between Australian 
Mines and Metals Association, the Confederation 
of Western Australian Industry and the Trades and 
Labor Council of Western Australia or, failing such 
agreement, as may be determined by the 
Commission: Provided that, pending any such 
agreement or determination, the allowance payable 
for that purpose shall be an amount equivalent to 
the district allowance in force under this award for 
that town or location on 1 June 1980. 

(10) Nothing herein contained shall have the 
effect of reducing any "district allowance" 
currently payable to any employee subject to the 
provision of this award whilst that employee 
remains employed by his present employer. 

(11) Subject to the making of a General Order 
pursuant to section 50 of the Act, that part of each 
location allowance representing prices shall be 
varied from the beginning of the first pay period 
commencing on or after the 1st day of July of each 
year in accordance with the annual percentage 
change in the Consumer Price Index (excluding 
housing) for Perth measured to the end of the 
immediately preceding March quarter, the calcula- 
tion to be taken to the nearest 10 cents. 

(12) The allowance prescribed for Argyle is 
equated to that at Kununurra as an interim 
allowance. Liberty is reserved to the parties to apply 
for a review of the allowance for Argyle in the light 
of changed circumstances occurring after the date of 
this Order. 

(13) The allowance prescribed for Barrow Island 
shall be the allowance prescribed by Clause 8 of the 
Hydrocarbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the 
date of this Order is $19.(X) per week. The terms of 
this clause shall not apply where they are inconsis- 
tent with the terms of Clause 8 of the Hydrocarbons 
and Gas (Production and Processing Employees) 
Consolidated Award 1981. 

19.—Definitions. 
(1) "Capacity" shall mean the maximum load 

the vehicle is permitted to carry in accordance with 
the licenese issued in connection therewith under the 
Traffic Act: Provided that where the vehicle is not 
so licensed "capacity" shall mean the capacity 
attributed to the vehicle by the maker or seller 
thereof. 

(2) "Saturday" for the purpose of this award 
means either Saturday or the other day on which the 
half holiday is observed. 

(3) "Junior Employee" shall mean any person 
under the age of 20 years in receipt of less than the 
adult wage. 

20.—Learning Round. 
(1) During the first working week that an adult 

employee is employed by the employer, the 
employer shall be permitted to reduce the prescribed 
wage to the basic wage whilst the employee is 
learning the round. 

(2) During the first working week that a junior 
employee is employed by an employer the employer 
shall be permitted to reduce the prescribed wage by 
50 per cent whilst the employee is learning the 
round. 

(3) The foregoing shall apply only where the 
employee learning the round is accompanied by 
some other person for the purpose of teaching such 
employee the round. 

21.—Long Service Leave. 
The Long Service Leave provisions published in 

Volume 66 of the Western Australian Industrial 
Gazette at pages 1 to 4 both inclusive are hereby 
incorporated in and shall be deemed to be part of 
this award. 

22.—Bereavement Leave. 
(1) An employee, other than a casual employee, 

shall, on the death within Australia of a wife, 
husband, father, mother, brother, sister, child or 
stepchild, be entitled on notice of leave up to and 
including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a 
period not exceeding the number of hours worked 
by the employee in two ordinary working days. 
Proof of such death shall be furnished by the 
employee to the satisfaction of his or her employer. 

(2) Payment in respect of compassionate leave is 
to be made only where the employee otherwise 
would have been on duty and shall not be granted in 
any case where the employee concerned would have 
been off duty in accordance with any shift roster or 
on long service leave, annual leave, sick leave, 
employees' compensation, leave without pay or on a 
public holiday. 

23.—Maternity Leave. 
(1) Eligibility for Maternity Leave. An employee 

who becomes pregnant shall, upon production to 
her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of 
her confinement, be entitled to maternity leave 
provided that she has had not less than 12 months' 
continuous service with that employer immediately 
preceding the date upon which she proceeds upon 
such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an 
employee engaged upon casual or seasonal 
work. 

(b) Maternity leave shall mean unpaid 
maternity leave. 

(2) Period of Leave and Commencement of 
Leave. 

(a) Subject to subclauses (3) and (6) hereof, 
the period of maternity leave shall be for 
an unbroken period of from 12 to 52 weeks 
and shall include a period of six weeks' 
compulsory leave to be taken immediately 
before the presumed date of confinement 
and a period of six weeks' compulsory 
leave to be taken immediately following 
confinement. 

(b) An employee shall, not less than 10 weeks 
prior to the presumed date of 
confinement, give notice in writing to her 
employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of 
the date upon which she proposes to 
commence maternity leave, stating the 
period of leave to be taken. 
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(d) An employee shall not be in breach of this 
order as a consequence of failure to give 
the stipulated period of notice in 
accordance with paragraph (c) hereof if 
such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job: Where in the opinion 
of a duly qualified medical practitioner, illness or 
risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee 
make it inadvisable for the employee to continue at 
her present work, the employee shall, if the 
employer deems it practicable, be transferred to a 
safe job at the rate and on the conditions attaching 
to that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the 
period may be lengthened once only, save 
with the agreement of the employer, by the 
employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent 
of the employer, be shortened by the 
employee giving not less than 14 days' 
notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the 
pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee then 
on maternity leave terminates other than 
by the birth of a living child, it shall be the 
right of the employee to resume work at 
the time nominated by the employer which 
shall not exceed four weeks from the date 
of notice in writing by the employee to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not 

then on maternity leave terminates after 28 
weeks other than by the birth of a living 
child then — 

(i) she shall be entitled to such period 
of unpaid leave (to be known as 
special maternity leave) as a duly 
qualified medical practitioner 
certifies as necessary before her 
return to work. 

(ii) for illness other than the normal 
consequences of confinement she 
shall be entitled, either in lieu of or 
in addition to special maternity 
leave, to such paid sick leave as to 
which she is then entitled and which 
a duly qualified medical 
practitioner certifies as necessary 
before her return to work. 

(b) Where an employee not then on maternity 
leave suffers illness related to her 
pregnancy, she may take such paid sick 
leave (to be known as special maternity 
leave) as a duly qualified medical 
practitioner certifies as necessary before 
her return to work, provided that the 

aggregate of paid sick leave, special 
maternity leave and maternity leave shall 
not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and 
(9) hereof, maternity leave shall include 
special maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken 
pursuant to this subclause shall be entitled 
to the position which she held immediately 
before proceeding on such leave or, in the 
case of an employee who was transferred 
to a safe job pursuant to subclause (3), to 
the position she held immediately before 
such transfer. 
Where such position no longer exists but 
there are other positions available, for 
which the employee is qualified and the 
duties of which she is capable of 
performing, she shall be entitled to a 
position as nearly comparable in status 
and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave 
Entitlements: Provided the aggregate of leave 
including leave taken pursuant to subclauses (3) and 
(6) hereof does not exceed 52 weeks. 

(a) An employee may, in lieu of or in 
conjunction with maternity leave, take any 
annual leave or long service leave or any 
part thereof to which she is then entitled. 

(b) Paid sick leave of other paid authorised 
award absences (excluding annual leave or 
long service leave), shall not be available to 
an employee during her absence on 
maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provisions to 
the contrary, absence on maternity leave shall not 
break the continuity of service of an employee but 
shall not be taken into account in calculating the 
period of service for any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may 

terminate her employment at any time 
during the period of leave by notice given 
in accordance with this award. 

(b) An employer shall not terminate the 
employment of an employee on the ground 
of her pregnancy or of her absence on 
maternity leave, but otherwise the rights of 
an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention 

of returning to her work by notice in 
writing to the employer given not less than 
four weeks prior to the expiration of her 
period of maternity leave. 

(b) An employee, upon the expiration of the 
notice required by paragraph (a) hereof, 
shall be entitled to the position which she 
held immediately before proceeding on 
maternity leave or, in the case of an 
employee who was transferred to a safe 
job pursuant to subclause (3), to the 
position which she held immediately 
before such transfer. Where such position 
no longer exists but there are other 
positions available for which the employee 
is qualified and the duties of which she is 
capable of performing, she shall be 
entitled to a position as nearly comparable 
in status and salary or wage to that of her 
former position. 
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(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an 
employee proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the 
employer shall inform that person of the 
temporary nature of the employment and 
of the rights of the employee who is being 
replaced. 

(c) Before an employer engages a person to 
replace an employee temporarily 
promoted or transferred in order to 
replace an employee exercising her rights 
under this clause, the employer shall 
inform that person of the temporary 
nature of the promotion or transfer and of 
the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause 
shall be construed as requiring an 
employer to engage a replacement 
employee. 

(e) A replacement employee shall not be 
entitled to any of the rights conferred by 
this clause except where her employment 
continues beyond the 12 months 
qualifying period. 

24.—Air Conditioning. 
(1) Subject to the exclusions contained in 

subclause (3) of this clause, where the employer 
commences to lease or renew a lease or first 
purchase a motor vehicle after 1 January 1987, for 
use by an employee working under the terms of this 
award, such motor vehicle shall be fitted with and 
continue to be fitted with a refrigereated air 
conditioning unit in reasonable working order. 

(2) Subject to the exclusions contained in 
subclause (3) of this clause, where the employer 
commenced to lease or renewed a leave or first 
purchased a motor vehicle before 1 January 1987, 
for use by an employee working under the terms of 
this award, such motor vehicle shall be fitted with an 
air conditioning unit in reasonable working order 
before 1 Janaury 1990. 

(3) Provided that subclause (1) and (2) of this 
clause shall not apply:— 

(a) if the employer, the employee and the 
union mutually agree in writing that an air 
conditioning unit should not be provided 
in respect of a particular vehicle. A copy of 
any such agreement shall be provided to 
the employer, the employee and the union. 

(b) to an employer in respect to an employee 
using a motor vehicle where such employee 
works solely outside of the summer 
months of the year. 

(c) to an employer in respect to an employee 
using a motor vehicle in any sector of 
Western Australia south of the 26th 
parallel of latitude in respect of which the 
provision of an air conditioning unit is 
mutually agreed in writing between the 
employer, the employee and the union to 
be inappropriate. Where no agreement is 
reached the matter shall be determined by 
the Commission. 

(d) to an employer in respect to an employee 
using a motor vehicle in any sector of 
Western Australia south of the 26th 
parallel of latitude where the nature of 
deliveries in the industry involves a 
substantial number of short duration stops 
which significantly effect the capability of 
an air conditioning unit in reducing the 

heat disability. This exclusion applies to 
van driver/salesmen of all descriptions 
and small order deliveries and pickups of 
all descriptions. Any dispute as to the 
application of this paragraph shall be 
determined by the Commission. 

25.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause — 

(a) The employer shall grant paid leave of 
absence to employees who are nominated 
by their union to attend courses conducted 
by the Australian Trade Union Training 
Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days' paid leave per calendar year 
for trade union training. However, leave of absence 
in excess of five days and up to 10 days may be 
granted in any one calendar year provided that the 
total leave being granted in that year and in the 
subsequent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38-hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause, shift 
employees attending a course shall be deemed to 
have worked the shifts they would have worked had 
leave not been taken to attend the course. 

(5) The granting of leave, pursuant to the 
provisions of subclause (1) of this clause, is subject 
to the operations of the organisation not being 
unduly affected and to the convenience of the 
employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the authority 
which is conducting the course. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time, in 
normal working hours, immediately before or after 
the course. 

26.—Representative Interviewing Employees. 
(1) Accredited representatives of the Union shall 

be permitted to interview employees on the business 
premises of the employer during non-working times 
or meal breaks. 

(2) In the case of a dispute between the union and 
an employer, which is likely to lead to a cessation of 
work or to an application to the Western Australian 
Industrial Relations Commission and which 
involves the inspection of employees or of machines 
in the process of production, such union represent- 
atives shall have the right of entry into the factory at 
any time during which the employees or machines 
concerned are working, but this permission shall not 
be exercised, without the consent of the employer, 
more than once in any one week. 
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27.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave 

during ordinary working hours to an employee — 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as a union-nominated representative 

of the employees, is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who, as a union-nominated representative 
of the employees, is required to attend 
joint union/management consultative 
committees or working parties. 

(b) The granting of leave, pursuant to paragraph 
(a) of this subclause shall only be approved — 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid 
leave to attend union business other than as 
prescribed by this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

28.—Shortages and Change Money. 
(1) An employee with a shortage debited against 

him shall be allowed to check his books and sheets 
and any previous relevant books or sheets. 

(2) The employer shall advise employees of any 
shortages on a daily basis or the next working day. 

(3) If shortages exceed $100 in any week an 
employee, with the consent of the union, may agree 
to allow such shortages to carry over for one more 
week before being deducted. 

(4) In the absence of consent, referred to in 
subclause (3) of this clause, such shortages shall be 
deducted on a weekly basis. 

(5) An employee shall not be required to use, nor 
shall he use, his own money for the purpose of 
giving change. 

(6) The employer may deduct shortages in any 
one week from any commission earned during that 
week, provided that the employer shall not deduct 
shortages from wages earned pursuant to Clauses 
7.— Wages and 8.—Extra Rates of this Award. 

29.—Dispute Settlement Procedures. 
(1) Any grievance, complaint, claim or dispute, 

or any matter which is likely to result in a dispute, 
between any party to this award, shall be subject to 
discussion procedures which ensure that the parties 
are promptly and fully informed of the issues 
involved, and any differences arising therefrom 
shall be discussed with a view to avoid industrial 
action. 

(2) The employer shall advise the accredited 
representatives of the union of any proposed 
changes in the normal pattern of working 
arrangements affecting members and if the matter is 
not resolved the general machinery provisions of 
this clause shall apply. 

(3) Where an employee or the job steward has 
submitted a request concerning any matter directly 
connected with employment to a foreman, or a more 
senior representative of management, and that 
request has been refused, the employee may, if he so 
desires, ask the job steward to submit the matter to 
management and the matter may then be submitted 
by the job steward to the depot or area supervisor. 

(4) If not settled at this stage the matter shall be 
the subject of formal discussion between the union 
and the employer. 

(5) Should the issue remain in dispute either party 
may refer the matter to the Western Australian 
Industrial Commission for determination. 

(6) The settlement procedures provided by this 
clause shall be applied to all manner of disputes 
referred to in subclause (1) of this clause, and no 
party, or individual, or group of individuals, shall 
commence any other action, of whatever kind, 
which may frustrate a settlement in accordance with 
its procedures. Observance of these procedures shall 
inno way prejudice the right of any party, or 
individual, in dispute to refer the matter for 
resolution by the Western Australian Industrial 
Commission. 

Dated at Perth this 29th day of January 1987. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner. 

AWARDS/AGRE EME NTS — 
Variation of — 

AERATED WATER AND CORDIAL 
MANUFACTURING INDUSTRY. 

Award No. 10 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 722 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Austraha, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Coca Cola Bottlers 
Perth, and Cadbury Schweppes Pty Limited, 
Respondents. 
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Order. 
HAVING heard Dr. S.A. Kennedy and Mr J. McGinty 
on behalf of the applicant and Mr B.P. McCarthy on 
behalf of the respondents, the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That notwithstanding the provisions of Clause 
10.— Wages of the Aerated Water and Cordial 
Manufacturing Industry Award 1975 No. 10 of 
1975, the minimum weekly rate of wages for 
employees of Coca Cola Bottlers Limited and 
Cadbury Schweppes Pty Limited shall be as 
follows — 

(1) Adult Employees: $ 
(a) Cordial and/or syrup 

makers mixing recipe or 
fromulae who are respons- 
ible for ensuring that the 
correct qualities and 
quantities of ingredients 
are included in batches 324.60 

(b) Filler Operator: 
(i) for lines with a rated 

capacity of under 
150 units per minute 316.50 

(ii) for all other lines 324.60 
(c) Driver of Motor Vehicle 324.90 

Provided that drivers who are required to collect 
money during any week or portion of a week as part 
of their duties and account for it shall be paid $3.50 
for such week in addition to the rate of wage 
prescribed above. 

(d) Driver of Fork Lift: 
(i) less than three 

months' experience 315.20 
(ii) thereafter 324.80 

(e) Employees operating 
labelling, palletising or de- 
palletising, case packing or 
unpacking of carton pack- 
ing machines 318.50 

(f) Employees engaged on 
routine line testing 309.50 

(g) Employees engaged on 
bottling or canning line 
operations including oper- 
ating bottles from cases or 
placing empty bottles on 
conveyors, sighting, in- 
specting, filling cases with 
full bottles and stacking on 
pallets, fruit juice extract- 
ing, cordial and/or syrup 
room 302.20 

(h) All others 297.60 
This Order shall operate from the first pay period 

commencing on or after the 7th day of May 1986. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

AUSTRALASIAN SOCIETY OF ENGINEERS, 
MOULDERS, AND FOUNDRY WORKERS, 

WA BRANCH (EGG MARKETING BOARD). 
Agreement No. 5 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 950 of 1986 and 
No. 1125 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch, Applicant 
and Western Australian Egg Marketing Board, 
Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr J. Ross on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Australasian Society of Engineers, 
Moulders and Foundry Workers, Western 
Australian Branch (Egg Marketing Board) 
Agreement No. 5 of 1979 be varied in accordance 
with the following schedule and that such variations 
shall have effect as from the beginning of the first 
pay period commencing on or after 23 February 
1987. 

Dated at Perth this 23rd day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangements: Immediately after the 

number and title 22.—Bereavement Leave insert 23.— 
Leave to attend Union Business, and immediatly after 
First Schedule—Wages insert Second Schedule— 
Memorandum of Agreement. 

2. Clause 7.—Higher Duties: Delete this clause and 
insert in lieu:— 

7.—Higher Duties. 
A worker engaged on duties carrying a higher rate 

than his ordinary classification shall be paid the 
higher rate for the time he is so engaged, but if he is 
so engaged for more than two hours of one day or 
shift he shall be paid the higher rate for the whole 
day or shift. 

Provided however, that the higher duties rate will 
not be paid to workers who are required to act in any 
position within the establishment of the employer 
whilst the permanent occupant is on a rostered day 
off duty in accordance with 38-hour week 
provisions as prescribed by this Agreement. 

3. Clause 8.—Apprentices: Add new subclause (8) as 
follows:— 

(8) Where an apprentice's rostered day off duty, 
as prescribed in Clause 10.—Hours of this 
Agreement, falls within a period of block release, an 
alternative rostered day off will be arranged at a 
time mutually convenient to the employer and the 
apprentice. 

4. Clause 10.—Hours: Delete and replace subclause 
(l)(b) and add new subclause (2) and (3) as follows:— 

(1) (b) Except as provided elsewhere in this 
Agreement the ordinary working hours shall be an 
average of 38 per week, to be worked in accordance 
with the following provisions:— 

(i) Four Week Cycle: The ordinary working 
hours shall be worked in a 20-day, four 
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week cycle, Monday to Friday inclusive, 
with 19 working days of eight hours each 
between the hours of 7.00 a.m. and 6.00 
p.m., with 0.4 of one hour on each day 
worked accruing as an entitlement to take 
the fourth Monday in each cycle as a day 
off, paid for as though worked; 
or, 

(ii) The ordinary working hours shall be 76, 
worked over nine days per fortnight, 
exclusive of Saturdays and Sundays, 
between the hours of 7.00 a.m. and 6.00 
p.m. with the 10th day to be taken as an 
unpaid rostered day off. 

By agreement between the union and the 
employer, the daily hours of work shall be 
of equal duration for the nine working 
days, or alternatively, may be varied to suit 
the requirements of the employer. 

(2) (a) The provisions of this subclause apply 
only to workers engaged on continuous shift work. 

(b) Forty hours, inclusive of crib time, shall 
constitute a week's work, to be worked in five shifts 
of eight hours each. 

Provided that this paragraph shall be deemed to 
have been complied with if the ordinary working 
hours do not exceed 80 hours per fortnight, worked 
in shifts of eight hours each. For the purpose of this 
proviso, a "fortnight" means any two consecutive 
weekly pay periods. 

(c) 0.4 of one hour of each such shift worked 
shall accrue at ordinary time rates as an entitlement 
towards taking the 20th day in each four week cycle 
as a rostered day off, paid for as though worked. 

(3) (a) The provisions of this subclause relate to 
work arrangements which result from the 
introduction of a 38-hour week. 

(b) Where such agreed rostered day off in each 10 
or 20-day work cycle falls on a public holiday as 
prescribed in Clause 16.—Holidays and Annual 
Leave, the next working day shall be taken in lieu of 
the rostered day off, unless an alternative day in that 
four week cycle or nine day fortnight is agreed to in 
writing between 

(c) Except as provided elsewhere in this 
Agreement, each day of paid leave taken and any 
public holiday occurring during any four week cycle 
shall be regarded as a day worked for the purpose of 
calculating the accrual towards a rostered day off on 
the 20th day. 

(d) Except as provided elsewhere in this 
Agreement a worker who has not worked or is 
regarded by reason of paragraph (c) hereof as not 
having worked a complete 19-day four week cycle, 
shall receive pro rata accrued entitlements, for each 
day worked in such cycle, towards the rostered day 
off. 

(e) Maintenance of Rosters: 
(i) The employer is responsible for the 

preparation of the roster which will allow a 
worker one day off in each 10 or 20 
working day cycle, as the case may be. The 
maintenance of rosters shall be the 
responsibility of the employer and 
alterations may be made to meet the needs 
of the employer. 

(ii) Any dispute concerning the rosters shall be 
referred to a meeting of the employer and 
the union concerned. 

(f) Should it not be possible, because of the 
operational requirements of the employer, for a 
worker to take a rostered day off when it falls due as 
specified by this clause, the worker will be re- 
rostered for another day off duty within 10 working 
days, unless another time is agreed to between the 
employer and the worker. 

A rostered day off shall be the first or last working 
day of the week, unless another day is agreed upon 
between the employer and the worker. 

(g) As a result of the introduction of the 38-hour 
week or 19 day work cycle, on either termination of 
dismissal there shall be no entitlement to payment 
for time accrued towards a rostered day off, nor 
will there be any requirement to accumulate a full 
credit prior to being entitled to a rostered day off. 

5. Clause 11.—Overtime: Immediately following 
paragraph (l)(f) insert new subclause (g):— 

(g) An employee required to work on a day 
observed as a rostered day off as provided in Clause 
10.—Hours, shall be re-rostered for another day off 
within 10 working days, in lieu of overtime rates 
prescribed in this clause. A rostered day will be the 
first or the last working day of the week unless 
another day is agreed between the employer and 
employee — provided that where an employee 
works on a rostered day off for less than one 
complete day then the employee shall be paid in 
accordance with the callout provisions. 

6. Clause 16.—Holidays and Annual Leave: Add new 
paragraphs (c) and (d) to subclause (1), replace 
paragraphs (a) of subclause (4) and add new subclauses 
(10), (11) and (12) as follows:— 

(I) (c) Except in the case of continuous shift 
workers — 

(i) Where a holiday falls on a worker's 
ordinary working day and the worker is 
not required for work on such day, he shall 
be paid for the ordinary hours he would 
have worked on that day if it had not been 
a holiday. 

(ii) If a worker is required to work on a 
holiday he shaU be paid for the time 
worked at the rate of double time and a 
half. Provided that in lieu of the foregoing 
provisions of this paragraph and subject to 
agreement between the employer and the 
worker, work done on any day prescribed 
as a holiday under this Agreement shall be 
paid for at the rate of time and a half and, 
in addition, the worker shall be allowed 
one day's leave with pay, to be added to his 
annual leave or taken at some subsequent 
date if the worker so agrees. 

(hi) Payment for holidays shall be in 
accordance with the usual hours of work. 

(d) Where a public holiday falls on a rostered day 
off duty, as prescribed in Clause 10.—Hours, in the 
case of day workers the following working day shah 
be observed in lieu of the rostered day off and, in the 
case of shift workers, at a mutually convenient time 
within the following fortnightly cycle. 

(4) (a) If, after one month's continuous service 
in any qualifying 12 month's period, a worker 
lawfully leaves his employment or his employment is 
terminated by the employer through no fault of the 
worker, the worker shall be paid 2.92 hours' pay at 
his ordinary rate of wage in respect of each 
completed week of continuous service in that 
qualifying period except that, in the case of an 
employee referred to in Clause 12.—Shift Work of 
this Agreement, he shall be paid 3.65 hours' pay at 
that rate in respect of each completed week of 
continuous service. 

(10) Any annual leave entitlement accumulated 
by a worker at the date of introduction of a 38-hour 
week shall be adjusted in hours in the ratio of 38 to 
40. 

(II) When taking annual leave, if a worker's 
entitlement expires part way through a day, the 
worker shall have the option of either resuming duty 
for the full day or taking the balance of that day as 
approved leave without pay. 
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(12) The provisions of this clause shall not apply 
to casual workers. 

7. Clause 17.—Absence Through Sickness: Add new 
paragraph (d) to subclause (1), delete subclause (7) and 
add new subclauses (7), (8) and (9) as follows:— 

(1) (d) Sick leave shall not be granted in 
substitution for a rostered day off duty as prescribed 
by Clause 10.—Hours of this Agreement. . 

(7) (a) A worker shall accrue an entitlement per 
day of 0.4 of an hour whilst on sick leave towards 
the rostered day off as prescribed by paragraph 
(l)(b)(i) of Clause 10.—Hours of this Agreement. 
However, the sick leave entitlement shall be debited 
by eight hours for each day of such absence. 

(b) The sick leave entitlement of a worker who 
works a nine day fortnight in accordance with 
subclause (l)(b)(ii) of Clause 10.—Hours shall be 
adjusted on the basis of the ordinary hours which he 
would have worked each day had the sickness not 
occurred. 

(8) Any sick leave entitlement accumulated to a 
worker at the date of introduction of a 38 hour week 
shall be adjusted in hours in the ratio of 38 to 40. 

(9) The provisions of this clause do not apply to 
casual workers. 

8. Clause 22.—Bereavement Leave: Delete this clause 
and insert in lieu thereof:— 

22.—Bereavement Leave. 
(1) A worker (other than a casual worker) shall, 

on the death within Australia of a wife, husband, 
father, mother, father-in-law, mother-in-law, 
brother, sister, child or step-child be entitled, on 
notice, to leave up to and including the day of the 
funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding 
the number of hours worked by the worker in two 
ordinary working days. Proof of such death shaU be 
furnished by the worker to the satisfaction of the 
employer. 

(2) Payment in respect of compassionate leave is 
to be made only where the worker otherwise would 
have been on duty and shall not be granted in any 
case where the worker concerned would have been 
off duty in accordance with long service leave, 
annual leave, sick leave, workers' compensation, 
leave without pay or a public holiday. 

(3) For the purpose of this clause the words 
"wife" and "husband" shall include a person who 
lives with the worker as a de facto wife or husband. 

9. Clause 22.—Bereavement Leave: Immediately 
following this clause insert new Clause 23: 

23.Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave 

during ordinary working hours to an employee, 
(i) who is required to give evidence b efore any 

Industrial Tribunal; 
(ii) who as a union nominated representative 

of the employees is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who as a union nominated representative 
of the employees is required to attend joint 
union/management consultative 
committees or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved, 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay; 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid 
leave to attend union business other than as 
prescribed by this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

10. First Schedule—Wages: Immediately following 
this schedule insert Second Schedule—Memorandum of 
Agreement:— 

Memorandum of Agreement. 
(1) Workers' Compensation — 20 day Work 

Cycle: 
(a) Where an employee is on workers' 

compensation for periods of less than one 
complete 20 day work cycle, such 
employee will accrue towards and be paid 
for the succeeding rostered day off 
following such leave. 

(b) An employee will not accrue rostered days 
off for period of workers' compensation 
where such periods of leave exceed one or 
more complete 20 day work cycles. 

(c) An employee is on workers' compensation 
for less than one complete 20 day work 
cycle and a rostered day off falls within the 
period, the employee will not be re- 
rostered for an additional day off. 

(2) For employees working the 20 day work cycle 
there will be no rostered days off applicable whilst 
on leave without pay, nor shall any credit 
accumulate for such periods of leave. 

(3) Weekly allowances as prescribed in the Award 
shall not be reduced as a result of the "rostered day 
off" occurring in any particular week. 

(4) Agreed Trade Offs in Implementing the 38 
Hour Week: 

(a) There will be no wash up time prior to 
knocking off work for the day, however, 
employees may be permitted by their 
foreman to wash after completing 
particularly dirty assignments as would 
normally be the case. 

(b) There will be no afternoon tea break. 
(c) The time allocated for morning tea break 

shall be reduced to 10 minutes. 
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CASE AND BOX MAKERS. 
Award No. 48 of 1951. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1036 of 1986. 

Between United Timber Yards, Sawmills and Wood- 
workers Employees' Union of Western Australia, 
Applicant and Consolidated Pine Industries and 
Others, Respondents. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms P.M. Gauci on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Case and Box Makers' Award No. 48 of 
1951 be varied in accordance with the following 
schedule and that such variations shall have effect as 
from the beginning of the fist pay period 
commencing on or after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Special Rates and Provisions: Delete 

subclauses (5)(a) and (5)(b) and insert in lieu thereof:— 
(5) Disability Allowance: Workers shall be paid 

an allowance in accordance with the following — 
(a) Workers employed in bush or logging 

operations (other than log truck drivers) at 
the rate of $11.83 per week. 

(b) Workers employed in or in the immediate 
vicinity of sawmills, and log truck drivers, 
at the rate of $7.80. 

2. Clause 10.—Overtime: Delete subclauses (9)(a) and 
(9)(b) and insert in lieu thereof:— 

(9) (a) A worker required to work overtime for 
more than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 for a meal. 

(b) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the worker shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay the amount of $3.55 for 
such second or subsequent meal. 

ELECTRICAL CONTRACTORS 
(North West Shelf Project Platform). 

Award No. AID of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1031 of 1986. 

Between Karratha Plant Maintenance Pty Ltd and 
Monadelphous Engineering Associates Pty Ltd, 
Applicants and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Respondents. 

Order. 
HAVING heard Mr M. Diamond on behalf of the 
applicants and Mr G. Cant on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Mechanical and Electrical Contractors 
(North West Shelf Project Platform) Award 1984 
No. A10 of 1984 be varied in accordance with the 
following schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1986. 

Dated at Perth this 16th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule D. 
1. Clause 1.—Title: Delete and insert in lieu:— 

This Award shall be known as the Mechanical and 
Electrical Contractors (North West Shelf Project 
Platform) Award 1986. 

2. Clause 5.—Term: Delete and insert in lieu:— 
This award shall come into force as from 1 July 

1986 and shall remain in force until 1 July 1988. 
3. Clause 13.—Wages: Subclause (1) delete the 

amounts appearing in subclause (1) and insert in lieu:— 
Base Rate Supplementary Payment 

$ $ 
235.50 18.30 
266.40 26.60 
277.40 31.10 
299.00 35.50 
299.00 35.50 

Subclause (1) delete paragraph 3 and insert in lieu:— 
A casual employee shall be paid at the ordinary 

hourly rate appropriate to his classification plus a 
loading of 20 per cent for all hours in lieu of the 
leave provided under Clauses 18, 19 and 20. 

Subclause (2) Offshore Contract Allowances: Delete 
the amounts appearing in subclause (2) and insert in 
lieu:— 

Per Week 
$ 

112.31 
126.85 
132.13 
142.70 
142.70 

Subclause (3) Electricians License Allowances: Delete 
the amount appearing in subclause (3) and insert in 
lieu:— 

$11.70 per week. 
Subclause (4) Leading Hand Allowance: Delete the 

amounts appearing in subclause (4) and insert in lieu the 
following:— 

$14.20 
$21.80 
$28.10 

4. Clause 15.—Shift Work: Delete the amount 
appearing in this clause and insert in lieu:— 

$1.45 
5. Clause 16.—Platform Allowance: Delete the 

amount appearing in this clause and insert in lieu:— 
$87.36 for each completed cycle worked offshore 

or $5.82 per day. 
6. Clause 17.—Living Away from Home Allowance: 

Delete the amount appearing in this clause and insert in 
lieu:— 

$22.80 
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GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMENS'. 

Award No. 13 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1348 of 1986. 

Between the West Australian Locomotive Engine 
Drivers', Firemens' and Cleaners' Union of 
Workers, Applicant and the Western Australian 
Government Railways Commission, Respondent. 

Order. 
HAVING heard Mr D. McPolin on behalf of the 
Applicant and Mr R.C. Easthope on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Government Railways Locomotive 
Enginemens' Award No. 13 of 1973 as amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on or after the 15th day of 
August 1986. 

Dated at Perth this 4th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 15.—Lodging Allowance: Delete this clause 

and insert in lieu thereof:— 
(1) The following allowances shall be paid to 

workers covered by this Award booked oof or 
temporarily lodging away from their home 
stations:— 

(a) For the first 30 hours or part thereof the 
sum of $18.42 where attended and $19.89 
where unattended barracks are provided 
and $22.84 where there are no barracks. 

(b) After the first 30 hours and up to seven 
days, the sum of 84 cents per hour and 
thereafter 71 cents per hour; provided that 
the reduction from 84 cents per hour to 71 
cents shall be made only in cases where the 
worker shall be stationed for over seven 
days in one place. 

Provided that a deduction of $5.97 per 
day or night, with a maximum of $29.85 
per week, shall be made where attended 
barracks are provided and a deduction of 
$2.99 per day or night with a maximum of 
$14.95 per week shall be made where 
unattended barracks are provided. No 
such deduction shall be made if the worker 
returns to this home station within 44 
hours. 

(c) The allowance shall be calculated from the 
time of booking on to the time of booking 
off at home station. 

(d) In addition to the allowances provided for 
in paragraphs (a) and (b) a worker booked 
off or temporarily lodging in a district 
carrying an allowance shall be granted 
such allowance, or if in receipt of a district 
allowance, shall be granted the difference 
between such allowance and any higher 
allowance applicable to the district in 
which he is booked off or lodging; a day's 
allowance to be granted for the first 30 
hours or any part thereof; and each 

subsequent 24 hours or part thereof; time 
to be calculated from time of departure 
from home station to time of departure 
from foreign station. The district 
allowance at the place booked off or 
temporarily lodging shall be that 
applicable to a single man. 

(e) When a worker in the suburban area is 
required to work at a suburban depot 
other than the depot at which he is 
stationed the following will apply — 

(i) for the first week an allowance of 
21 cents per kilometre in both 
directions between depots will be 
paid. 

(ii) for periods of more than one week 
where the distance the worker is 
required to travel from his home to 
the depot where he is working is 
greater than the distance he is 
required to travel from his home to 
the depot where he is usually 
stationed, he will be paid an 
allowance of 35.75 cents per 
kilometre in both directions for the 
extra distance he is required to 
travel, such allowances as specified 
in subparagraphs (i) and (ii) of this 
paragraph are to be in recognition 
of the cost and time taken for the 
extra distance to be travelled. 

(f) Workers temporarily transferred for a 
period exceeding three months, but which 
is not expected to exceed six months, for 
the prupose of meeting seasonal or 
exceptional or temporary traffic, and not 
moving their permanent homes, will be 
paid a weekly allowance (if married) of 
$14.00; if single, of $7.00 in lieu of transfer 
or lodging allowance to cover the excess 
cost of living away from their home. 

Provided that, should any other lodging 
allowance become due to a worker whilst 
transferred, such allowance, together with 
the allowance provided for in the 
foregoing paragraphs, shall in no case 
exceed the allowance payable under 
paragraphs (a), (b) and (d). 

(g) Where workers under the preceding 
paragraph are employed on a series of 
works up and down the line and are 
provided with sleeping accommodation in 
vans, the removal of vans from one place 
to another will not be deemed to have 
altered their headquarters. 

(h) The employer may make any allowance in 
addition to those provided in the foregoing 
paragraphs and the head of the branch 
shall also have discretion to make any such 
additional allowance as may under the 
circumstances be justified. 

(i) The foregoing allowances will not be paid 

(aa) during any period of absence from 
duty unless such absence is due to 
sickness of the worker and does not 
exceed one week 

(bb) during any period of annual leave 
or long service leave. 

Transfer Accommodation Allowance. 
(2) (a) Where married men are transferred from 

one station to another to suit the convenience of the 
employer and at which no suitable accommodation 
is available, they shall be paid the sum of $28.00 per 
week until such time as suitable accommodation is 
available or for a period of six months, whichever 
shall be the shorter. 
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The term "married man" shall for this purpose 
also include widowers with dependants and also 
others with dependants. 

(b) Any unmarried worker transferred from one 
station to another to suit the convenience of the 
employer shall be paid actual reasonable out-of- 
pocket expenses, but in each case details of the 
expense shall be submitted and all items in excess of 
50 cents must be supported by receipted vouchers. 
Provided, however, that such payment shall be 
limited to a period of six months and shall not 
exceed $6.00 per week. 

(3) Liberty is reserved to either party to apply to 
amend this clause. 

GOVERNMENT WATER SUPPLY 
(KALGOORLIE PIPELINE). 

Award No. 15 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 790 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Hon Minister for 
Works and Water Resources, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the 
Applicant and Mr K. Richardson on behalf of the 
Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Government Water Supply (Kalgoorlie 
Pipeline) Award No. 15 of 1981 as amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on or after 1 February 
1986. 

Dated at Perth this 25th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Travelling Time and Allowances: Delete 

paragraph (a) of subclause (1) and insert in lieu the 
following:— 

(a) In respect of work carried out from an 
employer's depot: An allowance of $7.10 per day 
shall apply to all work located within a radius of 50 
kilometres of the main post office in the town in 
which the depot is situated. 

GOVERNMENT WATER SUPPLY 
SEWERAGE AND DRAINAGE EMPLOYEES. 

Award No. 2 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 791 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Hon Minister for 
Works and Water Resources, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the 
Applicant and Mr K. Richardson on behalf of the 
Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Government Water Supply Sewerage 
and Drainage Employees Award 1981 Award No. 2 
of 1980 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after 1 February 1986. 

Dated at Perth this 25th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Travelling Time and Allowances: Delete 

(a) of subclause (1) and insert in lieu the following:— 
(a) Within a radius of 50 kilometres of the GPO, 

Perth; $7.10 per day. 

IRON AND STEEL INDUSTRY WORKERS 
(Australian Iron and Steel Pty Ltd). 

Award No. 1 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1053 of 1986. 

Between BHP Steel International Group Rod and Bar 
Products Division, Applicant and Australian 
Workers' Union, Western Australian Branch, 
Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Mr R.G. Woodward on behalf of the 
applicant and Mr P. McBride on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Iron and Steel Industry Workers' 
(Australian Iron and Steel Pty Ltd) 1970 Award No. 
1 of 1968 as amended, be further amended in 
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accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after the 1 Oth day of March 1987. 

Dated at Perth this 10th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 3.—Area and Scope: Delete subclauses (1) and 

(2) and insert in lieu the following:— 
(1) This award relates to the iron and steel 

industry and bulk materials handling operation and 
applies to all workers employed in the callings 
mentioned in Clause 29.—Wages of this award in 
the area occupied and controlled by the respondent 
employer at Kwinana. 

(2) For the purpose of this award the iron and 
steel industry shall be deemed to include the 
handling of ore for shipment and the bulk materials 
handling operation shall be deemed to include the 
handling of all bulk materials both inwards from 
and outwards for shipment in the area referred to in 
subclause (1) of this clause. 

(2) (a) Apprentices shall provide their own tools 
for salon use. 

(b) The tools shall consist of the following:— 
1 cutting comb. 
1 setting comb. 
1 tail comb. 
1 large comb. 
1 afro comb. 
1 teasing comb. 
1 pair scissors. 
2 boxes curl clips. 
5 sectioning clips. 
medium and small rollers. 
stick pins. 
3 round brushes for blow drying. 
1 brush for finish on setting. 
1 vent brush. 

(c) The apprentice shall be responsible for all 
breakages or losses and shall make good all such 
breakages or losses. 

(d) In addition to the weekly wage a tool 
allowance of $4.00 per week shall be payable to 
apprentices who are in their first year of 
employment. 

2. Clause 27.—Special Provisions for Late Night 
Trading: Delete subclause (5) of this clause and insert in 
lieu:— 

(5) Late Night Trading Meal Allowance: A 
worker who commences work prior to 4.30 p.m. on 
the day of late night trading and is required to work 
beyond 7.00 p.m. on that day shall be paid a meal 
allowance of $2.90. 

LAMES HAIRDRESSERS. 
Award No. 30 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. NURSES (SILVER CHAIN ASSOCIATION). 

No. 872 of 1986. Award No. 14 of 1965. 

Between the West Australian Hairdressers' and Wig- 
makers' Employees' Union of Workers, Applicant 
and the Master Ladies Hairdressers' Industrial 
Union of Employers of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr R.L. Backshall on behalf of the 
applicant and Mr B.D. Williams on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the Ladies' Hairdressers Award No. 30 of 
1962 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 6th day of March 1987. 

Dated at Perth this 11th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule (A). 
1. Clause 20.—Tools of Trade: Delete this clause and 

insert in lieu: 
20.—Tools of Trade. 

(1) Seniors shall provide their own tools of trade 
which shall consist of scissors, combs, handclippers, 
handbrushes and haircutting razor. These tools shall 
be kept in a workmanlike condiditon. 

BEFORE THE WESTERN AUSTRALI AN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 891 of 1986. 

Between Silver Chain Nursing Association Inc, 
Applicant and Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Respondent. 

Order. 
HAVING heard Mrs P.E. Bentley on behalf of the 
Applicant and Ms H. Handmer on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Nurses (Silver Chain Association) 
Award No. 14 of 1965 as varied be further varied in 
accordance with the attached Schedule and that 
such variation shall have effect as and from the first 
pay period commencing on or after the date herein. 

Dated at Perth this 19th day of February 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 20.—Motor Cars and Allowances: Delete this 

clause and insert in lieu thereof the following clause:— 
20.—Motor Cars and Allowances. 

(1) An employee who uses her own vehicle in the 
course of her duties with the approval of the 
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employer shall be paid an allowance in accordance 
with the scale set out in the Public Service Motor 
Vehicle Allowances Award. 

(2) Where a nurse is required in the performance 
of her duties to drive a vehicle provided by the 
employer the employer shall ensure that such vehicle 
is fitted with tinted windows, front and rear sun 
screens and steering wheel cover. 

Provided that the employer shall be under no 
obligation to provide tinted windows, rear sun 
screen and steering wheel cover where the vehicle 
provided is air conditioned. 

(3) (a) Employees who are in possession of a 
qualification from a university or college of 
advanced education relative to their employment 
shall in addition to the rates prescribed in Clause 
27.—Wages of this award for their classification be 
paid an amount equal to 6.5 per cent of the rate 
prescribed for a Silver Chain Nurse third year of 
service. 

(b) Employees who have undertaken part of a 
course leading to the qualification mentioned in 
paragraph (a) of this subclause and such part is all 
that is required by the employer to be completed 
shall be paid in addition to their classified rates as 
prescribed in Clause 27.—Wages of this award an 
amount equal to 3.0 per cent of the rate prescribed 
for a Silver Chain Nurse third year of service. 

(4) Employees who hold a certificate endorsed by 
the Nurses Board and which are relevant to their 
duties shall be paid the amount prescribed in 
paragraph (b) of subclause (3) of this clause per 
week. 

PARTICLE BOARD EMPLOYEES. 
Award No. 22 of 1964. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1038 of 1986. 

Between United Timber Yards, Sawmills and Wood- 
workers Employees' Union of Western Australia, 
Applicant and WESFI Pty Ltd, Respondent. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms F.M. Gauci on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Particle Board Employees' Award 1964 
No. 22 of 1964 be varied in accordance with the 
following schedule and that such variations shall 
have effect as from the beginning of the first pay 
period commencing on or after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Meal Allowance: Delete subclauses (1) 

and (2) and insert in lieu thereof:— 
(1) A worker required to work overtime for more 

than two hours, without being notified on the 
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previous day or earher that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the worker shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay the amount of $3.55 for a 
meal. 

PARTICLE BOARD EMPLOYEES. 
Award No. 10 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 955 of 1986. 

Between United Timber Yards, Sawmills and Wood- 
workers Employees' Union of Western Australia, 
Applicant and Westralian Forest Industries, 
Respondent. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms F.M. Gauci on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Particle Board Employees' Award No. 
10 of 1978 be varied in accordance with the 
following schedule and that such variations shall 
have effect as from the beginning of the first pay 
period commencing on or after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 13.—Meal Money: Delete subclauses (1) 

and (2) and insert in lieu thereof:— 
(1) A worker required to work overtime for more 

than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the worker shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay the amount of $3.55 for 
such second or subsequent meal. 

2. Schedule 1.—Rates of Pay: Delete the last 
paragraph of Item 39 and insert in lieu thereof:— 

A worker who during the course of his 
employment drives a vehicle with self loading 
equipment which requires the possession of a 
certificate of competency shall be paid an extra 
$7.80 per week. 
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67 W.A.I.G 

PLYWOOD AND VENEER WORKERS. 
Award No. 24 of 1952. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1039 of 1986. 

Between United Timber Yards, Sawmills and Wood- 
workers Employees' Union of Western Australia, 
Applicant and Wesfi Pty Ltd, Respondent. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms F.M. Gauci on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby orders: 

That the Plywood and Veneer Workers' Award 
No. 24 of 1952 be varied in accordance with the 
following schedule and that such variations shall 
have effect as from the beginning of the first pay 
period commencing on or after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 13.—Meal Allowance: Delete subclauses 

(13)(1) and (13)(2) and insert in lieu thereof: — 
(1) A worker required to work overtime for more 

than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay an amount of $3.55 for 
such second or subsequent meal. 

2. Clause 5.—Wages: Delete subclauses (4)(a), (4)(b) 
and (4)(c) and insert in lieu thereof:— 

(a) A leading hand, if placed in charge of three to 
10 workers shall be paid $12.80 per week in addition 
to the appropriate wage prescribed. 

(b) A leading hand, if placed in charge of 11 to 20 
workers shall be paid $19.30 per week in addition to 
the appropriate wage prescribed. 

(c) A leading hand, if placed in charge of more 
than 20 workers shall be paid $25.00 per week in 
addition to the appropriate wage prescribed. 

RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1337 of 1986. 

Between West Australian Government Railways Com- 
mission, Applicant and Australian Railways Union 
of Workers West Australian Branch, Respondent. 

Order. 
HAVING hard Mr K.A. Baldwin on behalf of the 
applicant, Mr J. Sharp-Collett on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
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Western Australia and Mr R.C. Wells on behalf of the 
Australian Railways Union of Workers West Australian 
Branch, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Railway Employees Award No. 18 of 
1969 as amended, be further amended in accordance 
with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after the 10th day of March 1987. 

Dated at Perth this 10th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 44.—Wages: Delete Item No. 73(g), (h) and (i) 

and insert in lieu the following:— 
(g) Boilermaker (programmer 

operator) profile cutting 
machine 344.80 350.30 356.00 

(h) Oxywelder and cutter on 
boilers 342.40 347.70 353.70 

(i) Welder first class who is 
required to apply general 
trade experience 338.90 344.20 350.20 

(j) In running shed 
(i) First year 343.10 348.50 354.40 
(ii) Thereafter 353.80 359.60 

RAILWAY OFFICERS. 
Award No. 1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB1 of 1987. 

Between Western Australian Railways Officers' Union, 
Applicant and Western Australian Government 
Railways Commission, Respondent. 

Order. 
HAVING heard Mr R.L. Robinson on behalf of the 
Applicant and Mr R.C. Easthope on behalf of the 
Respondent, the Railways Classification Board, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
261 of 1986, dated 23 July 1986, have been complied 
with, and by consent, hereby orders — 

1. That the Railway Officers' Award No. 1 of 
1985 as amended be further amended by deleting 
subclauses (13)(a) and (b) of Clause 38.—Railway 
Construction Etc. Work and inserting in lieu 
therefor:— 

(13) Camping Allowance: 
(a) Single officers or married officers not 

accompanied by their spouse and provided 
with a self contained caravan and a 
reasonable supply of water and electricity 
free of charge shall be paid $100.21 for 
every complete week they are available for 
work, but where alternative unfurnished 
accommodation is provided such officers 
shall be paid $66.81 for every complete 
week they are available for work. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 



368 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 w.A.l.G. 

(b) Officers accompanied by their spouse or 
housekeeper and provided with unfurn- 
ished accommodation and a reasonable 
supply of water and electricity free of 
charge shall be paid $33.40 for every 
complete week they are available for work. 

2. That the foregoing amendment shall have 
effect from the beginning of the first pay period 
commencing on or after the 15th day of August 
1986. 

Dated at Perth this 5th day of March 1987. 

(Sgd.) G.L.FIELDING, 
[L.S.] Chairman, 

Railways Classification Board. 

SAW SERVICING ESTABLISHMENTS. 
Award No. 17 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1037 of 1986. 

Between United Timber Yards, Sawmills and Wood- 
workers Employees' Union of Western Australia, 
Applicant and MJC Industries and Others, 
Respondents. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms F.M. Gauci on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Saw Servicing Establishments Award 
No. 17 of 1977 be varied in accordance with the 
following schedule and that such variations shall 
have effect as from the beginning of the first pay 
period commencing on or after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Overtime: Delete subclauses (ll)(a) and 

(ll)(b) and insert in lieu thereof:— 
(11) (a) A worker required to work overtime for 

more than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the worker shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay the amount of $3.55 for 
such second or subsequent meal. 

TIMBER WORKERS. 
Award No. 36 of 1950. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 954 of 1986. 

Between the Western Australian Timber Industry 
Industrial Union of Workers, South-West Land 
Division, Applicant and Bunning Bros Pty Ltd and 
Whittakers Ltd, Respondents. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms F.M. Gauci on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Timber Workers' Award No. 36 of 1950 
be varied in accordance with the following schedule 
and that such variations shall have effect as from the 
beginning of the first pay period commencing on or 
after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 17.—Meal Money: Delete subclauses (1) 

and (2) and insert in lieu thereof:— 
17.—Meal Money. 

(1) A worker required to work overtime for more 
than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the worker shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay the amount of $3.55 for 
such second or subsequent meal. 

2. Clause 31.—Allowances: Delete subclauses (3)(f), 
(3)(g) and (5)(a) and (5)(b) and insert in lieu thereof:— 

(3) (f) In factories, shops, workshops or places 
where an employer has appointed a worker who 
holds a certificate issued by St John Ambulance or 
some other similar body as a first aid attendant an 
additional $3.00 per week for each week in which 
three days or more have been worked shall be paid 
to such worker and such amount shall be payable in 
addition to any amounts paid for annual leave, sick 
leave and public holidays provided that this 
allowance shall not be subject to any premium or 
penalty additions. 

Provided that nothing in this subclause shall be 
taken as meaning that an employer shall be required 
to make such an appointment. 

(g) Workers required to work in a place where the 
temperature has been raised by artificial means to 
between 46 degrees and 54 degrees Celsius shall be 
paid 25 cents per hour or part thereof in addition to 
the rates otherwise prescribed or in excess of 54 
degrees Celsius shall be paid 29 cents per hour or 
part thereof in addition to the said rates. 

Where such work continues for more than two 
hours, the worker shall be entitled to a rest period of 
20 minutes after every two hours work without loss 
of pay, not including the special rate prescribed 
above. 
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(5) Disability Allowance: Workers shall be paid 
an allowance in accordance with the following — 

(a) Workers employed in bush or logging 
operations (other than log truck drivers) at 
a rate of $11.83 per week. 

(b) Workers employed in and in the 
immediate vicinity of sawmills, and log 
truck drivers, at a rate of $7.80 per week. 

TIMBER YARD WORKERS.. 
Award No. 11 of 1951. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1035 of 1986. 

Between United Timber Yards, Sawmills and Wood- 
workers Employees' Union of Western Australia, 
Applicant and Bunning Bros Pty Ltd and Others, 
Respondents. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms F.M. Gauci on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Timber Yards Workers' Award No. 11 
of 1951 be varied in accordance with the following 
schedule and that such variations shall have effect as 
from the beginning of the first pay period 
commencing on or after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Special Rates and Conditions: Delete 

subclauses (8)(a) and (8)(b) and insert in lieu thereof:— 
(8) Disability Allowance: Workers shall be paid 

an allowance in accordance with the following:— 
(a) Workers employed in bush or logging 

operations (other than log truck drivers) at 
the rate of $11.83 per week. 

(b) Workers employed in or in the immediate 
vicinity of sawmills and log truck drivers at 
the rate of $7.80. 

2. Clause 10.—Overtime: Delete subclauses (14)(a) 
and (14)(b) and insert in lieu thereof:— 

(14) (a) A worker required to work overtime for 
more than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the worker shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay the amount of $3.55 for 
such second or subsequent meal. 
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3. Clause 29.—Wages: Delete subclause (25)(c) and 
insert in lieu thereof:— 

(25) (c) Allowances: A worker who, in the 
course of his employment, drives a vehicle with self 
loading equipment which requires the possession of 
a certificate of competency shall be paid an extra 
$7.80 per week. 

WOODCHIP INDUSTRY. 
Award No. 21 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 956 of 1986. 

Between the Western Australian Timber Industry 
Industrial Union of Workers, South-West Land 
Division, Applicant and WA Chip and Pulp Co Pty 
Ltd, Respondent. 

Order. 
HAVING heard Mr M. Loader on behalf of the 
applicant and Ms F.M. Gauci on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Woodchip Industry Award No. 21 of 
1976 be varied in accordance with the following 
schedule and that such variations shall have effect as 
from the beginning of the first pay period 
commencing on or after 20 February 1987. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 29.—Allowances: Delete subclauses (5)(a) 

and (5)(b) and insert in lieu thereof:— 
(5) (a) Workers employed in bush or logging 

operations (other than log truck drivers) at a rate of 
$11.83 per week. 
(b) Workers employed in and in the immediate 
vicinity of a chip mill, and log truck drivers, shall be 
paid a disability allowance at the rate of $7.80 per 
week. 

2. Clause 17.—Meal Money: Delete subclauses (1) 
and (2) and insert in lieu thereof:— 

(1) A worker required to work overtime for more 
than two hours, without being notified on the 
previous day or earlier that he will be so required to 
work, shall be supplied with a meal by the employer 
or paid $4.14 for a meal. 

(2) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the worker shall, unless he has notified the worker 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meal or pay the amount of $3.55 for 
such second or subsequent meal. 

3. Schedule 1.—Rates of Pay: Delete the last 
paragraph of (36) and insert in lieu thereof:— 

A worker who during the course of his 
employment drives a vehicle with self loading 
equipment which requies the possession of a 
certificate of competency shall be paid an extra 
$7.80 per week. 
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AWARDS/AGREEMENTS — 
Application for variation of — 

No variation resulting — 

CLERKS 
(Wholesale and Retail Establishments). 

Award No. 38 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 276 of 1985. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Western Australian Newspapers Ltd and Others, 
Respondents. 

Order. 
HAVING initially heard Mr B. J. Finlay on behalf of the 
Applicant, Mr R.A. Gehringer on behalf of Western 
Australian Newspapers Ltd, Mr L. Thompson on behalf 
of the Sunday Times, and subsequently at the request of 
the Applicant, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 21st day of May 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

STOREMEN (STATE ENERGY COMMISSION). 
Award No. 4 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1026 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Austraha, Applicant and 
the General Manager, The Sate Energy Commission 
of Western Australia, Respondent. 

Order. 
HAVING heard Mr J. Bullock on behalf of the applicant 
and Mr N.L. Fry on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the Application be and is hereby withdrawn 
by leave. 

Dated at Perth this 9th day of December 1986. 

[L.S.] 

NOTICES — 
Award/Agreement matters — 

Application No. 139 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
TITLED "CEMENT WORKERS' AWARD 1975". 

Award No. 10 of 1967. 

NOTICE is given that an application has been made to 
the Western Australian Industrial Relations Commission 
by the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers under the 
Industrial Relations Act 1979 for a variation of the above 
award. 

As far as relevant those parts of the proposed 
amendment which relate to scope are published 
hereunder. 

Clause 27.—Wages Cockburn Cement: Add to Clause 
27, the following classifications: 

Rate 
Per 

(2) Classification Week 
Senior Storeman 281.40 
Bulker Bag Filling Machine 

Operator 265.80 
General Storeman 264.00 
Bulk Loader 265.80 

Mobile Plant Classification 
Operator Plant Vehicle 

under three tonnes capacity 277.80 
Operator Plant Vehicle 

up to six tonnes capacity 281.40 
Operator Plant Vehicle 

up to 10 tonnes capacity 284.90 
Operator Plant Vehicle 

up to 15 tonnes capacity 289.80 
Operator Plant Vehicle 

up to 20 tonnes capacity 292.40 
Operator Plant Vehicle 

up to 25 tonnes capacity 295.77 
Operator Plant Vehicle 

up to 30 tonnes capacity 299.62 
Operator Plant Vehicle 

up to 35 tonnes capacity 303.47 
Operator Plant Vehicle 

up to 40 tonnes capacity 307.32 
Operator Plant Vehicle 

up to 45 tonnes capacity 311.17 
Operator Plant Vehicle 

up to 50 tonnes capacity 315.02 
Operator Forklift Vehicle 

up to five tonnes capacity 281.40 
Operator Tractor 284.40 
Operator Bobcat 279.20 

A copy of the proposed amendment may be inspected 
in my office at 815 Hay Street, Perth. 

Dated at Perth this 6th day of April 1987. 

K. SCAPIN, 
Registrar. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED "CLERKS' 

(COMMERCIAL INDUSTRIES 
AUSTRALIAN TRAINEESHIPS) 
INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial RelationsAct 1979 for registration 
of the above Agreement. 

(Sgd.) O.K. SALMON, 
Commissioner. Application No. AG3 of 1987. 
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As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

1.—Scope. 
This Agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional Services) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this agreement. 

2.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

3.—Definitions. 
"Training or Trainee Agreement". 
"Clerical Trainee". 
"Relevant Award or Agreement". 
"Australian Traineeship System (ATS)". 
"Ordinary Rate of Wage". 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated this 13th day of March 1987. 

K. SCAPIN, 
Registrar. 

Application No. AG4 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED "CLERKS' 

(MANUFACTURING INDUSTRIES 
AUSTRALIAN TRAINEESHIPS) 
INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial RelationsAct 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

1.—Scope. 
This Agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

2.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

3.—Definitions. 
"Training or Trainee Agreement". 
"Clerical Trainee". 
"Relevant Award or Agreement". 
"Australian Traineeship System (ATS)". 
"Ordinary Rate of Wage". 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated this 13th day of March 1987. 

K. SCAPIN, 
Registrar. 
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SECTION 23 — 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1095 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Cockburn Cement Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

SECTION 29(b) — 

Applications dealt with — 
BEFORE THE WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
No. 688 of 1986. 

Between Cheryl-May Linda Barrett, Applicant and Afco 
Industrial Services Group Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 4th day of March 1987. 

(Sgd.) S.A.KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1153 of 1986. 

Between Arthur Bellia, Applicant and Hardie-Iplex, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 909 of 1986. 

Between Margaret Jean Burke, Applicant and Profile 
Marketing Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant on her own behalf and 
there being no appearance by or on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the respondent shall pay to Margaret Jean 
Burke of 29 Ilumba Road, Nollamara the amount of 
$1 118.36 within 21 days of the date hereof. 

Dated at Perth this 11th day of March 1987. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 7 of 1987. 

Between Erin De Barro, Applicant and Dalcol Cleaning, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1065 of 1986. 

Between Manfred Cimmino, Applicant and Tableware 
Interntional Pty Ltd (in liquidation) trading as 
Bokay Products, Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1312 of 1986. 

Between Richard Ian De Jong, Applicant and DTX 
Australia Ltd, Respondent. 

Order. 
HAVING heard Mr R.I. De Jong on his own behalf and 
Mr Duncan on behalf of the respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent is to pay to the applicant the 
sum of SI 862.67, without prejudice to any further 
claim, within 28 days of the date herein. 

Dated at Perth this 23rd day of January 1987. 

(Sgd.)J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1145 of 1986. 

Between Lester Raymond Dalley, Applicant and 
Aphrodite Marine Ltd, Respondent. 

Order. 
THE COMMISSION, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 17th day of March 1987. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1313 of 1986. 

Between Sharon Elizabeth De Jong, Applicant and DTX 
Australia Ltd, Respondent. 

Order. 
HAVING heard Ms S.E. De Jong on her own behalf and 
Mr Duncan on behalf of the respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent shall pay to the applicant the 
sum of $1 398.82, without prejudice to any further 
claim, within 28 days of the date herein. 

Dated at Perth this 23rd day of January 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 1224 of 1986. No. 1071 of 1986. 

Between Angelo D'Souza, Applicant and Personalized Between Michael Fox, Applicant and DTX Australia 
Tuition Services Pty Ltd, Respondent. Ltd, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
K.N. Soia on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the respondent shall pay to the applicant the 
amount of $17.(X) within 21 days of the date hereof. 

Dated at Perth this 30th day of January 1987. 

(Sgd.) G. J. MARTIN, 
[L.S.] Commissioner. 

Order. 
HAVING heard Mr M. Fox on his own behalf and Mr 
Duncan on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent is to pay to the applicant the 
sum of $1 873.95, being wages from 1 September 
1986 to 15 October 1986, and without prejudice to 
any further claim, within 28 days of the date herein. 

Dated at Perth this 23rd day of January 1987. 

(Sgd.) J.A.NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1344 of 1986. 

Between John Roy Emberson, Applicant and HiUmack 
Sales (Australia) Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant in person and Mr P.J. 
Cooke on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 and by consent, hereby 
orders — 

That the respondent pay to the applicant th sum 
of $340 in full and final settlement of the claim. 

Dated at Perth this 27th day of February 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 56 of 1987. 

Between Joanne Garner, Applicant and Integral Com 
munications Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant in person and Mr P.J. 
Cooke on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the respondent pay to the applicant the sum 
of $265.28 being in full and final settlement of the 
claim. 

Dated at Perth this 17th day of March 1987. 

(Sgd.) J.F. GREGOR, 
Commissioner. 

BEFORE THE WESTERN AUSTRLIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 324 of 1986. 

Between Luke Fabris, Applicant and Profile Marketing 
Pty Ltd, Respondent. 

Order. 
THERE being no appearance for either the applicant or 
the respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 9th day of February 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1261 of 1986. 

Between Peter David Green, Applicant and RBC Spas 
and Baths, Respondent. 

Order. 
HAVING heard Mr P. Green on his own behalf and Mr 
R. Stibbs on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders:— 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 19th day of February 1987. 

(Sgd.) W.S. COLEMAN, (Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. [L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1005 of 1986. 

Between S.E. Haskell, Applicant and DTX Australia 
Ltd, Respondent. 

Order. 
HAVING heard Ms S.E. Haskell on her own behalf and 
Mr Duncan on behalf of the respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent is to pay to the applicant the 
sum of $1 078.60, in full and final settlement of all 
claims, within 28 days of the date herein. 

Dated at Perth this 23rd day of January 1987. 

(Sgd.) J. A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 4 of 1987. 

Between Andrew James Leach, Applicant and BCF Fire 
Services, Respondent. 

Order. 
HAVING heard the applicant in person and Mr H. Dunn 
on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, and by consent, hereby orders — 

That the respondent pay to the applicant the sum 
of $115.34 in full and final settlement of the claim. 

Dated at Perth this 6th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 969 of 1986. 

Between Bruce John Heard, Applicant and Blue Bird 
Gold Mine Limited, Respondent. 

Order. 
HAVING heard Mr B. J. Heard in person and Messrs C. 
Jefferies and G. McKenzie on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 4th day of February 1987. 

(Sgd.) G.F. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1104 of 1986. 

Between Bernard McGinley, Applicant and Tableware 
Interntional Pty Ltd (in liquidation) trading as 
Bokay Products, Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1136 of 1986. 

Between Maria Gabriella Krivoroucthko, Applicant and 
Tableware Interntional Pty Ltd (in liquidation) 
trading as Bokay Products, Respondent. 

Order. 
HAVING heard Mrs G. Munday on behalf of the 
applicant, and there being no appearance by the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1138 of 1986. 

Between Geraldine Elsie Miles, Applicant and Tableware 
International Pty Ltd (in liquidation) trading as 
Bokay Products, Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

[L.S.] 
(Sgd.) J.F. GREGOR, 

Commissioner. [L.S.] 
(Sgd.) J.F. GREGOR, 

Commissioner. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1046 of 1986. 

Between Barry Gordon Nesbitt, Applicant and Port 
Autos 1980, Respondent. 

Order. 
HAVING Heard Mr B.G. Nesbitt on his own behalf and 
there being no appearance by the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent pay to the applicant the sum 
of $250 within 14 days of the date of this order. 

Dated at Perth this 11th day of March 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1155 of 1986. 

Between Teresa Rossi, Applicant and Tableware Inter- 
national Pty Ltd (in liquidation) trading as Bokay 
Products, Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 
(Sgd.) S.A.KENNEDY, 

[L.S.] Commissioner. (Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1105 of 1986. 

Between William Henry Ott, Applicant and Tableware 
Interntional Pty Ltd (in liquidation) trading as 
Bokay Products, Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1122 of 1986. 

Between Mary Said, Applicant and Tableware Inter- 
national Pty Ltd (in liquidation) trading as Bokay 
Products, Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1163 of 1986. 

Between Sally Percival, Applicant and Barrack Aviation 
Services Pty Ltd trading as Fremantle Heliport, 
Respondent. 

Order. 
HAVING been advised by Mr R. Cywicki (of Counsel) 
on behalf of the applicant and Miss R. Miller (of 
Counsel) on behalf of the respondent, that the parties 
have reached agreement that the Respondent pay the 
Applicant the sum of $2 090.72 within seven days of the 
11th day of February 1987 as compensation in full and 
final settlement for her unfair dismissal by the 
Respondent, and that such payment has been effected, 
the Commission hereby orders:— 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of March 1987. 

(Sgd.) S A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1142 of 1986. 

Between Kerry-Ann Thomas, Applicant and Tableware 
International Pty Ltd (in liquidation) trading as 
Bokay Products, Respondent. 

Order. 
HAVING heard the applicant in person and there being 
no appearance by the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1093 of 1986. 

Between Joanne Trainer, Applicant and Greedy 
Gonzales Mexican International Eating House, 
Respondent. 

Order, 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 5th day of March 1987. 

(Sgd.) S. A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 6 of 1987. 

Between Cheryl Tyler, Applicant and Supa-Valn Super- 
market, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of January 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1016 of 1985. 

Between Rachael Treadgold, Applicant and The Library 
Board of WA, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of January 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1273 of 1986. 

Between John Martin Vandermeer, Applicant and DTX 
Australia Ltd, Respondent. 

Order. 
HAVING heard Mr J.M.Vandermeer onhis own behalf 
and Mr Duncan on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent is to pay to the applicant the 
sum of $956.36, in full and final settlement of all 
claims, within 28 days of the date herein. 

Dated at Perth this 23rd day of January 1987. 

(Sgd.) J.A.NEGUS, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1328 of 1986. 

Between Jeffery Charles Turner, Applicant and Jason 
Windows a Division of Jason Builder Products 
Limited, Respondent. 

Order. 
THERE being no appearance by or on behalf of the 
applicant and having heard Mr P.J. cooke on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 10th day of March 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1274 of 1986. 

Between Monica Catherine Vandermeer, Applicant and 
DTX Australia Ltd, Respondent. 

Order. 
HAVING heard Ms M.C. Vandermeer on her own 
behalf and Mr Duncan on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the respondent is to pay to the applicant the 
sum of $1 776.94, in full and final settlement of all 
claims, within 28 days of the date herein. 

Dated at Perth this 23rd day of Janaury 1987. 

[L.S.] 
(Sgd.) G.J.MARTIN, 

Commissioner. [L.S.] 
(Sgd.) J.A.NEGUS, 

Commissioner. 
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SECTION 32 — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 184 of 1987. 

Between Central Norseman Gold Corporation Limited, 
Applicant and Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Respondent. 

3. That the parties severally report to the 
Commission the outcome of the discussions ordered 
in 2. hereof. 

Dated at Perth this 19th day of December 1986. 

(Sgd.)J.F. GREGOR, 
[L.S.] Commissioner. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1327 of 1986. 

Between Hamersley Iron Pty Limited, Applicant and the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia, Respondent. 

Order. 
WHEREAS at a conference held in Perth on 19 
December 1986 the Commission was advised that 
industrial action had been in progress at the applicant's 
Tom Price operation since 18 December 1986; and 
whereas the issues between the parties were said to be the 
same as those which were the subject of application No. 
C638 of 1986 and C712 of 1986; and whereas during the 
conduct of application No. C712 of 1986 the parties were 
made subject to directions by the Commission in that the 
Company was to provide a written statement as to its 
operation management policy at Tom Price in respect of 
the utilization of Cranes and Hiabs while the Union was 
to provide a Statement of Intent regarding certain 
matters including an assurance that it would refrain from 
industrial action for a period of six months as a trial 
period for the Company's flexible utilization of Cranes 
and Hiabs; and whereas the statements were provided 
and filed in the Commission; and whereas notwithstand- 
ing the Union's claim that the current industrial action is 
a response to the actions of the Company in directing the 
use of Hiabs in situations where a Crane should be used, 
the Company asserts that the dispute has been caused by 
industrial action involving another company; and 
whereas the Commission is of the opinion that it is in the 
best interests of the parties that they meet as soon as 
possible to clarify their previous statements and to 
debate the real causes of this dispute; now therefore the 
Commission, in the interests of the persons concerned 
and in the community interest and so that the matters in 
dispute can be resolved by conciliation hereby orders 
pursuant to section 32 of the Industrial Relations Act 
1979 — 

1. That industrial action by the respondent's 
members at Tom Price cease forthwith. 

2. That the parties meet as soon as practicable to 
discuss the issues as described in the citations hereto. 

CONFERENCES — 
Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C32 of 1987. 

In the matter of the Industrial Relations Act 1979; and in 
the matter of a conference held pursuant to section 
44 of the said Act between The Australian Builders' 
Labourers' Federated Union of Workers (Western 
Australian Branch), Applicant and Arnold 
Doubikin Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on 23 
February 1987 pursuant to section 44 of the Industrial 
Relations act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 No. 14 
of 1978 as amended, employees who are employed 
by the Respondent on the WA International 
College, Joondalup Campus, Joondalup site shall 
be paid a site allowance of 80 cents per hour for each 
hour worked in lieu of payments for confined space, 
dirty work, fumes, wet under foot and the handling 
of secondhand timber. 

This order shall take effect as from the 12th day of 
January 1987 and shall terminate on completion of 
the project. 

Dated at Perth this 23rd day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C205 of 1986. 

In the matter of the Industrial Relations Act 1979; and 
in the matter of a conference pursuant to section 44 
of the said Act between Co-operative Bulk Handling 
Limited, Applicant and Electrical Trades Union of 
Workers of Australia Western Australian Branch, 
Perth and The Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, 
Respondents. 
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Order. 
WHEREAS a conference was held in Perth on the 28th 
and 30th days of April 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; to deal with a dispute 
concerning manning levels; and whereas an agreement 
was reached between the parties to that conference: now 
therefore, I, the undersigned, a Commissioner of the 
Western Australian Industrial Relations Commission 
before whom the conference was held to hereby issue the 
terms of that Agreement. That notwithstanding the 
provisions of the Grain Handling (Maintenance 
Workers) Award No. C477 of 1979 this agreement shall 
apply with respect to the maintenance workers employed 
at the Albany Grain Terminal. 

Schedule. 
1. Manning Levels: The manning levels have been 

established on the basis of what is considered 
appropriate for the purposes of: 

(a) The safety of all employees at the Albany 
Terminal including Electricians, Mechanical 
Fitters, Terminal Maintenance Workers, the 
Painter and the Apprentice. 

(b) The Company's current requirements 
regarding maintenance of plant, equipment etc. 

(c) Breakdowns which prevent operations from 
being carried out at particular times which may 
occur in the course of operating the Terminal. 

2. Minimum Manning Levels for Shiftwork: 
(a) Peak Period (e.g. grain receival period during a 

large harvest). 
When receivals are at a peak and three shifts 

are implemented for Maintenance Workers 
only or for Maintenance Workers and Plant 
Operators etc.:— 

(i) Night Shift* 
1 Electrician, 1 Fitter and 1 Offsider. 

(ii) Evening Shift 
1 Electrician, 1 Fitter and 2 Offsiders**. 

(iii) Day Shift 
Balance of permanent Maintenace 
Workers. (Including the Senior 
Tradesmen.) 

♦The same provisions concerning multiple 
functions applying to overtime shall apply to 
night shift. 

(b) Off Peak (i. e. in circumstances other than those 
prescribed for peak periods). 

(i) Evening Shift 
1 Electrician, 1 Fitter and 2 Offsiders**. 

(ii) Day Shift 
Balance of Permanent Maintenance 
Workers. (Including the Senior 
Tradesmen.) 

**One or both of the Offsiders may be 
substituted with Tradesmen at the Superintend- 
ent's discretion. 

3. Shiftwork for Maintenance: (At times such 
employees shall be required to perform duties associated 
with operations). 

2 Electricians, 2 Fitters and 2 Offsiders**. 

4. Shift Loadings: Shift loading except in so far as 
they may be amended by order of the Commission, the 
provisions of subclause 4 of Clause 12 of the Award (as 
amended in Matter No. C493 of 1984) shall apply to the 
letter. 

5. Overtime. 
(a) Weekend 

1 Electrician, 1 Fitter and 1 Offsider**. 
(b) Monday to Friday Inclusive 

1 Electrician, 1 Fitter and 1 Offsider**. 

Provided that:— 
(i) In the event of multiple operations being 

performed on overtime (e.g. shipping, 
rail discharge, grain receivals etc.):— 

1 Electrician, 1 Fitter and 2 Offsiders. 
(ii) Where turning operations on two or less 

"lines" occurs in addition to the per- 
formance of another function (e.g. 
shipping, rail discharge etc.) that other 
function(s) shall be deemed not to be a 
multiple operation. 

6. Overtime — Monday to Friday Inclusive: Where 
overtime is to be worked for two or less shifts per week in 
a week, the above overtime provision shall apply. Where 
the above operations are to be performed on more than 
two shifts, in any one week, shiftwork shall be 
implemented. 

7. Job Guarantees. 
(a) (i) The Company gives an undertaking that 
there will be no retrenchments/redundancies for 
permanent Maintenance Workers at the Albany 
Grain Terminal. 

(ii) Termination of employment in respect of any 
of the current permanent Maintenance Workers at 
Albany would only occur through mutual 
convenience or in the case of disciplinary action. 

(iii) The Company gives an undertaking that for a 
period of two years from 8 May 1986, there will be 
no reduction in the number of Maintenance 
Workers positions at the Albany Terminal. If such a 
reduction were to take place in the future, the 
Company would provide six months' notice of its 
intention to do so to the Union/Unions concerned 
prior to the reduction being actually put into effect. 

(b) Provided that the above position may change 
due to circumstances and exigencies beyond the 
Company's control e.g. the state of the Australian 
and/or world grain trade, drought and other acts of 
God. 

8. Safety: The Company gives the following 
assurances on safety for the work being conducted on 
overtime and shiftwork: 

(1) When a tradesperson is working in isolated 
and/or potentiaEy dangerous circumstances, he/she 
shall be accompanied by an offsider (although there 
must be a genuine concern for the safety/necessity 
for an Offsider to accompany the Tradesperson). 

(2) In the event that an Offsider is assisting a 
Tradesperson in accordance with the above safety 
undertaking and the other Tradesperson, also in 
accordance with the above safety undertaking, 
requires the assistance of the Offsider, then the 
Terminal Superintendent (or other Officer 
designated by him) shall give precedence to one of 
the Tradespersons and the other Tradesperson shall 
cease work on such duties and perform others as 
directed until the Offsider is again available. 

Dated at Perth this 18th day of February 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C102 of 1987. 

In the matter of the Industrial Relations Act 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Applicant and E&K Industries Pty 
Ltd, Respondent. 
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Order. 
WHEREAS a conference was held in Perth on the 16th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978 as amended, employees who are 
employed by the Respondent on the Armadale 
Police Centre site shall be paid a site allowance of 
80 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This order shall take effect as from the 24th day of 
February 1987 and shall terminate on the 31st day of 
May 1987. 

Dated at Perth this 16th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

C66 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Merchant Service Guild 
of Australia, Western Australian Branch, Union of 
Workers and the Honourable Minister for 
Transport. 

WHEREAS a conference was held in Perth on 3 March 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979; and whereas agreement was reached between 
the parties at the said conference; now therefore, I, being 
satisfied that the terms of the agreement conform with 
the Principles enunciated by the Commission in Court 
Session in General Order Matter No. 261 of 1986 and 
pursuant to the powers conferred under the said Act, do 
hereby publish a memorandum of the terms of the 
agreement relating to the Government Dredge Masters, 
Mates and Engineers Award No. 34 of 1960 as varied. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C103 of 1987. 

In the matter of the Industrial Relations Act 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Applicant and E & K Industries Pty 
Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 16th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978 as amended, employees who are 
employed by the Respondent on the Kewest project 
at Churchlands College shall be paid a site allowance 
of 80 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This order shall take effect as from the 24th day of 
February 1987 and shall terminate on the 31st day of 
May 1987. 

Dated at Perth this 16th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of Clause 6.— 
Rates of Pay of the Government Dredge Masters, Mates 
and Engineers Award No. 34 of 1960 as varied, the 
following rate of pay shall apply from the beginning of 
the first pay period to commence on or after 1 July 1986. 

Launchmasters $393.46 per week 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

C67 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Merchant Service Guild 
of Australia, Western Australian Branch, Union of 
Workers and the Honourable Minister for 
Transport. 

WHEREAS a conference was held in Perth on 3 March 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979; and whereas agreement was reached between 
the parties at the said conference; now therefore, I, being 
satisfied that the terms of the agreement conform with 
the Principles enunciated by the Commission in Court 
Session in General Order Matter No. 261 of 1986 and 
pursuant to the powers conferred under the said Act, do 
hereby publish a memorandum of the terms of the 
agreement relating to the Outstation Pilot Crews — 
Harbour and Light Department Award No. A4 of 1981 
as varied. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

53491—3 
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Memorandum of Terms of Agreement. 
NOTHWITHSTANDING the provisions of Clause 5.— 
Rates of Pay of the Outstation Pilot Crews — Harbour 
and Light Department Award No. A4 of 1981 as varied, 
the following rate of pay shall apply from the beginning 
of the first pay period to commence on or after 1 July 
1986. 

Launchmasters $393.46 per week 

the Principles enunciated by the Commission in Court 
Session in General Order Matter No. 261 of 1986 and 
pursuant to the powers conferred under the said Act, do 
hereby publish a memorandum of the terms of the 
agreement relating to the Fremantle Port Authority 
(Port Operations Officers') Award No. 2 of 1976 as 
varied. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

C68 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Merchant Service Guild 
of Australia, Western Australian Branch, Union of 
Workers and the Honourable Minister for 
Transport. 

WHEREAS a conference was held in Perth 3 on March 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979; and whereas agreement was reached between 
the parties at the said conference; now therefore, I, being 
satisfied that the terms of the agreement conform with 
the Principles enunciated by the Commission in Court 
Session in General Order Matter No. 261 of 1986 and 
pursuant to the powers conferred under the said Act, do 
hereby publish a memorandum of the terms of the 
agreement relating to the Fremantle Port Authority 
Masters and Launch Masters Award No. 10 of 1977 as 
varied. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of subclauses (1) 
and (3) of Clause 11.—Rates of Pay of the Fremantle 
Port Authority Masters and Launch Masters Award No. 
10 of 1971 as varied, consolidated and varied the 
following rates of pay shall apply from the beginning of 
the first pay period to commence on or after 1 July 1986. 

(1) Masters — no less than $393.46 per week. 
(2) Launchmasters — no less than $393.46 per 

week. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

C69 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Merchant Service Guild 
of Australia, Western Australian Branch, Union of 
Workers and the Honourable Minister for 
Transport. 

WHEREAS a conference was held in Perth 3 on March 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979; and whereas agreement was reached between 
the parties at the said conference; now therefore, I, being 
satisfied that the terms of the agreement conform with 

Memorandum of Terms of Agreement. 
NOTWITHSTANDING the provisions of subclause (1) 
of Clause 8.—Rates of Pay of the Fremantle Port 
Authority (Port Operations Officers') Award No. 2 of 
1976 as varied, consolidated and varied the following 
rate of pay shall apply from the beginning of the first pay 
period to commence on or after 1 July 1986. 

Port Operations Officer — no less than $393.46 
per week. 

CON FE RE NCES — 
Matters referred — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR59 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Arjeff 
Agricultural and Enginnering Pty Ltd, Respondent 

No. CR67 of 1986 
Between Amalgamated Metal Workers and Shipwrights 

Union of Western Australia, Claimant and 
Complex Alloy Engineering Pty Ltd, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 5th day of December 1986. 

Mr J. Sharp-Collett on behalf of the Claimant in CR59 
of 1986. 

Mr D. Skip worth on behalf of the Claimant in CR67 of 
1986. 

Mr M. Crofts on behalf of the Respondents. 

Reasons for Decision. 
THE COMMISSIONER: Two claims for payment of 
compensation for redundancy were referred for hearing 
and determination by the Commission under section 44 
of the Act. 

Both claims are couched in terms of what is now 
expressed as the entitlement to severance pay under the 
Metal Trades (General) Award No. 13 of 1965, as varied 
by the schedule which put into effect the determination 
of the Commission in Court Session decision on job 
protection, operative from 1 May 1986. (66 WAIG 580.) 
However, these claims by the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia on 
behalf of two of its members, arise from redundancies 
implemented by their respective employers before the job 
protection case was determined in February 1986. 

Mr Sharp-Collett in the first claim and then Mr 
Skipworth in the second matter reviewed a line of 
decisions where the Commission has exercised its 
discretion on claims for the payment of pro rata long 
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service leave in instances of retrenchment. (AMWSU and 
ASE v. H. J. Ingle Pty Ltd (59 WAIG 400), Australasian 
Society of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers v. Goerke Crane Taps 
(WA) (62 WAIG 2596), Australasian Society of 
Engineers, Moulders and Foundry Workers Industrial 
Union of Workers and AMWSU v. Vickers Australia 
Ltd (63 WAIG 2270), AMWSU v. Flower Davies Namco 
Thyer (63 WAIG 2260); the Full Bench Decisions Bevron 
Fibreglass Pty Ltd v. AMWSU (64 WAIG 6), Gandy 
Timbers Pty Ltd v. United Timber Yards, Sawmills and 
Woodworkers Employees Union (65 WAIG 392), 
Australian Agricultural Machinery Group v. AMWSU 
(66 WAIG 483) and Coventry Group v. Australasian 
Society of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers (66 WAIG 843). It is 
apparent from the submissions in both cases that the 
applicant union would prefer to have the present claims 
determined in accordance with the entitlement to 
severance pay set out in Orders of the Commission in 
Court Session pursuant to the decision in the job 
protection case (66 WAIG 580). However, there was 
some reluctance to press for such consideration alone. 
Rather the emphasis was placed on the evolutionary 
development of the Commission's decisions in granting 
compensation in situations of redundancies. 

To approach the instant claims on the basis of the 
entitlement which was operative from 1 May 1986, under 
the Order of the Commission in Court Session dated 12 
March 1986 (66 WAIG 596), would be to give 
retrospective effect to that entitlement. This would be 
contrary to the expressed intention of the Commission in 
Court Session in the job protection case that ". . . it is 
better for all parties to know in advance their rights and 
obligations should terminations become necessary and 
when definite decisions are made to introduce major 
changes in production, program, organisation, structure 
and technology, that are likely to have significant effects 
on employees". (66 WAIG 580 at 584.) However, it is 
appropriate that in determining the present claims the 
Commission be cognizant of the standard which the Full 
Bench of the Australian Conciliation and Arbitration 
Commission established in the Termination, Change and 
Redundancy Case (print F 6230) and which was 
subsequently reflected in the Metal Trades (General) 
Award of this Commission, soon after the instant 
retrenchments occurred. For the purposes of these claims 
the current entitlement gives guidance as to how the case 
by case approach has now been formalised and 
therefore, to contemporary standards of compensation 
when the merit of a claim is established. 

In the Bevron Fibreglass Case the President noted that 
the discretion which the Commission is required to 
exercise in considering the merits of such claims for 
compensation is not properly discharged "... unless it 
has been exercised according to 'equity', that is, by 
giving fair weight to the element of merit attaching to the 
situation of the employer as well as that of the employee'' 
(64 WAIG 6 at 7). A further exposition of the approach 
to be adopted when it is necessary to consider each claim 
on its merits was set down by the President in the 
Coventry Group case. 

In each case it is necessary that there be an 
assessment of the hardship or loss which is 
consequent upon the termination of employment on 
the ground of redundancy. That calls for a 
consideration of the facts relating to the situation of 
the employer as well as those of the employee. (66 
WAIG at 843.) 

The President went on to endorse the summary of 
factors which may come into consideration:— 

It is the appellant's contention that in cases such 
as this the Commission generally takes into account 
such factors as length of service, likelihood of 
continuation in employment, the employee's 
domestic situation, length of notice given, loss of 
service towards long service leave, whether the 
employee has gained alternative employment, 

whether he has done so by his own or his employer's 
efforts, the cause of redundancy and the employee's 
own circumstances. These are matters which are 
commonly taken into account and it may be that 
other matters are relevant as well. (66 WAIG 843 at 
844.) 

Turning to matter No. CR59 of 1986, the applicant 
union seeks the payment of eight weeks wages for a 
member, Mr Gobetti in compensation of redundancy 
effected by the employer, Arjeff Agricultural and 
Engineering Pty Ltd on 23 January 1986. At that time the 
employee had completed eight years 11 months service 
with the Company and had expressed the desire to 
continue in employment with it until he had qualified for 
pro rata long service leave. 

Arjeff Agricultural and Engineering Pty Ltd is a small 
family business which serves the rural sector. Apart from 
the proprietor, two tradesmen and a trades assistant were 
in employment. At Christmas 1985, Mr Gobetti was 
asked to take his outstanding leave entitlement. At that 
time the Company was experiencing a drastic downturn 
in business in line with the recession in the rural sector, in 
fact the proprietor claimed that in 13 or 14 years of 
business, this was the worst it had ever been. Just prior to 
the date on which Mr Gobetti was due to return to work 
he was contacted and asked if he would take another 
week off on leave without pay. He agreed to this and was 
subsequently contacted with the same request for the 
following week. During that discussion with the 
proprietor, Mr Gobetti's services were terminated. He 
subsequently found employment elsewhere and 
commenced on 3 February 1986. The only other 
information relevant to the claim is that at the time of 
retrenchment, Mr Gobetti was down to his last few 
hundred dollars. 

In opposing the claim, detailed information was 
presented to the Commission on the respondent's 
financial predicament and incapacity to pay. A public 
accountant presented evidence on the Company's profit 
and loss accounts for the 1984/85 financial year and to 
1 February 1986 for the 1985/86 financial year. At the 
date of hearing the Company continues to employ one 
tradesman and a trades assistant. The bank overdraft has 
been extended to the limit. The operation continues on a 
day to day basis breaking even for the past few months. 

The respondent's points to other factors to support the 
argument that no order should issue for compensation. 
Mr Gobetti was paid an amount of approximately $40.00 
per week above the award rate for the past five years of 
his service. The hardship occasioned by the termination 
of services was minimised with Mr Gobetti's success in 
gaining other employment. The Company's financial 
position is such that avenues for further credit have been 
exhausted and as an employee of the Company, Mr 
Gobetti's income in recent years exceeded the wages and 
returns to the owners. Against these considerations, Mr 
Gobetti's termination was effected without notice and in 
circumstances which show that he alone among the 
employees carried the burden of taking leave without pay 
immediately prior to his retrenchment. 

After considering all the factors including the detailed 
information in support of the argument of the 
Company's incapacity to pay, I consider that Mr 
Gobetti merits compensation for redundancy equivalent 
to one week's payment at the current award rate for 
boilermaker/welder under the Metal Trades (General) 
Award. The Order shall provide that payment be made 
by the respondent Company no later than six weeks from 
the date specified. 

In matter CR67 of 1986 the applicant union seeks two 
weeks pay in lieu of notice and eight weeks payment in 
compensation for redundancy for its member Mr 
Lofthouse, a boilermaker/welder. Complex Alloy 
Engineering Pty Ltd employed Mr Lofthouse from 
September 1980 until August 1985 when the business or 
at least its assets including contracts on its books, were 
sold to a competitor. Six weeks before the sale, the 
Company's 24 employees were informed that the new 
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owners would be taking on as many of the existing 
workforce as possible. The proprietor and Managing 
Director of Complex Alloy Engineering facilitated 
interviews for each of his employees with the new 
management and organised a social event to enable 
introductions to take place. The workforce was aware of 
the difficulties that the Company had been experiencing 
over the previous two or three years and the fact that the 
owner had been forced to sell his home in order to obtain 
funds to keep the business going. Apart from the 
difficulties experienced with a downturn in the economy 
in the period prior to the sale, the Company had to 
contend with competition from a former partner who 
had left the business taking the foreman and five other 
tradesmen with him. 

The majority of workers previously employed with 
Complex Alloy Engineering were taken on by the new 
owners; Mr Lofthouse being one of the five or six that 
missed out. On termination he was paid one week's 
wages in lieu of notice. 

As at the date of termination Mr Lofthouse had almost 
five years service with the respondent. Of this period 
three years was spent as a mature age apprentice. The 
applicant union concedes that Mr Lofthouse did obtain 
alternative employment reasonably quickly. No evidence 
was tendered as to any hardship resulting from the 
retrenchment. 

The legal entity known as Complex Alloy Engineering 
Pty Ltd continues to exist but is no longer engaged in 
stainless steel fabrication. It does not employ any 
workers and continues to operate by virtue of a wholly 
owned subsidiary Company, Press Form Pty Ltd. On the 
estimate of the proprietor of Complex Alloy 
Engineering, Press Form Pty Ltd may enable the parent 
Company to reduce its current deficit within two years. 

Details of the respondent's Company's financial 
position for the 1985 financial year and for the period 
ended 31 March 1986 were prepared by a chartered 
accountant and submitted to the Commission by the 
Managing Director. The information detailed the 
Company's profit and loss account and balance sheet. 
Incapacity to pay was strenuously argued by the witness. 

In assessing the factors relating to the situation of both 
parties, I am mindful of the period of service that Mr 
Lofthouse had prior to termination and of the nature of 
his employment for a considerable portion of that time. 
In cabling Mr Lofthouse to complete a mature age 
apprenticeship, the respondent Company invested in his 
future. For the respondent Company's part it submits 
that an over-award payment of some $60.00 per week 
was made to the applicant Mr Lofthouse. The applicant 
union seeks to discount this consideration by pointing to 
the going rates in the steel fabrication sector of the 
industry. There is evidence that significant efforts were 
made by the employer to maintain employment for the 
workforce in the period prior to the sale of the 
Company's assets and to seek alternative employment 
with the new operation. There is also the submission on 
its incapacity to pay. 

In discharging the requirements of section 26 of the 
Act, I am not satisfied that the applicant union's claim 
has merit and the claim is dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR59 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Arjeff 
Agricultural and Engineering Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
claimant and Mr M. Crofts on behalf of the respondent, 

the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent herein pay to Mr P. Gobetti 
the sum of one week's pay at the current award rate 
for boilermaker/welder under the Metal Trades 
(General) Award, within six weeks of the date 
hereof. 

Dated at Perth this 5th day of December 1986. 

(Sgd.)W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR67 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Unionof Western Australia, Claimant and Complex 
Alloy Engineering Pty Ltd, Respondent. 

Order. 
HAVING heard Mr D. Skipworth on behalf of the 
claimant and Mr M. Crofts on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 5th day of December 1986. 

(Sgd.)W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR708 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and 
Monadelphous Engineering Associates and 
Hornibrooke Group (W.A.), Respondents. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 4th day of November 1986. 

Mr M. McArthur on behalf of the Claimant. 
Mr S. Smith on behalf of the Respondents. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: The matter for 
determination by the Commission pursuant to section 44 
of the Act is:— 

The Union claims a site allowance of $3.50 per 
hour for all hours worked for its members employed 
by the Respondents, on the construction of the 
Synthetic Rutile Plant at Geraldton. $1.50 per hour 
of the above allowance to be deferred and paid on 
termination. The claim is to compensate for the 
disabilities peculiar to the site. 

The Respondents object to and oppose this claim. 
The background to the matter is that on 21 March 1986 

Mr Commissioner Coleman of the Australian 
Conciliation and Arbitration Commission ratified an 
agreement between the Building Workers Industrial 
Union, Australian Building Construction Employees 
and The Australian Builders' Labourers' Federated 
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Union of Workers — Western Australian Branch, 
Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers, Plumbers 
and Gasfitters Employees' Union of Australia, West 
Australian Branch, Industrial Union of Workers and the 
Operative Plasterers, Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch and Geraldton Building Company 
Pty Limited for a site allowance of $ 1.35 per hour for the 
construction of a Synthetic Rutile Plant at Geraldton, 
Western Australia. On 14 April, this Commission 
(Coleman C.) issued a Consent Order between the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Geraldton 
Electric Company which was to flow on of the $1.35 per 
hour site allowance to the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth members. 

The applicant union in this case did not participate in 
any of the negotiations for the site allowance preferring 
to wait until its members had commenced work on the 
site and then assessing the level of disabilities metal 
tradesmen were exposed to. In the result the present 
claim was made upon the Respondent. The Commission 
inspected the site on 29 October 1986 and submissions 
were made the same day. 

It was accepted by the parties that the work site falls 
within the building industry pattern for a site 
allowance, the real contest was the amount of such 
allowance. 

Mr McArthur contended that there had been 
established, albeit by agreement, a site allowance pattern 
for construction work at Geraldton which originally 
ranged from $ 1.45 per hour to $ 1.95 per hour and that on 
this site the disabilities were such that the higher amount 
was warranted. 

Mr Smith contended that the amount agreed of $1.35 
adequately compensated the metal trades employees for 
the disabilities experienced on the site. 

The Commission as presently constituted had 
previously inspected the other Geraldton sites, relied 
upon by the Union, and has concluded that this site 
warrants the fixation of a site allowance of $1.45 per 
hour and with the incorporation of the safety footwear 
allowance of six cents per hour a total of$1.51per hour is 
awarded. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR708 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and 
Monadelphous Engineering Associates and 
Hornibrooke Group (W.A.), Respondents. 

Order. 
HAVING heard Mr M. McArthur on behalf of the 
claimant and Mr S. Smith on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That notwithstanding the provisions of the Metal 
Trades (General) Award 1966 Award No. 13 of 1965 
as amended, employees who are employed by the 
Respondents on construction of the Synthetic Rutile 
Plant at Geraldton shall be paid a site allowance of 
$1.45 per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet underfoot and the handling of secondhand 
timber, with a safety footwear allowance of six cents 
per hour. With the site allowance of $1.45 per hour 
and the incorporation of the safety footwear 
allowance of six cents per hour a total of $1.51 per 
hour is awarded. 
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This Order shall take effect as from 14 October 
1986 and shall terminate on completion of the 
project. 

Dated at Perth this 5th day of January 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR879 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Robe 
River Iron Assocates, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 15th day of December 1986. 

Mr A.J. Marks on behalf of the claimant. 
Mr D.G. Moss on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter comes to the 
Commission for determination pursuant to section 44 of 
the Industrial Relations Act 1979. The subject matter for 
debate is as follows: 

The services of Neil Flynn were terminated by 
summary dismissal pursuant to Clause 6(1) of 
Industrial Agreement 10 of 1979 on 5 December 
1986. The applicant Union says that the termination 
is unfair and seeks an order for reinstatement with 
restoration of rights. The Company says that the 
termination has been properly executed and should 
stand. 

Neil Flynn was employed by the respondent in the 
classifications of motor mechanic and, more lately as a 
heavy duty fitter, for a period of over seven years. His 
services were summarily terminated for misconduct on 5 
December 1986 following an enquiry conducted by the 
respondent into a complaint made against him by a 
fellow employee, one Thomislav Babon. 

It appears that the complaint followed a series of 
events which, according to the evidence of Foreman Mr 
R.W. Chilcott, commenced on 2 December 1986. On 
that day Mr Babon was offered overtime, which he 
accepted. However he did not work the overtime and 
subsequently advised that he "had words with a union 
representative". The next day (3 December) the offer to 
work overtime was renewed by Mr Chilcott. The 
overtime was performed by Mr Babon, but not before 
Mr Chilcott had observed him in conversation with Mr 
Neil Flynn. Mr Chilcott was unable to hear the 
conversation, but immediately it concluded Mr Babon 
approached him in an agitated state claiming' 'that union 
bloke says if I keep working overtime I'm going to get a 
$200 fine". 

Following this incident an enquiry was convened 
under the chairmanship of the acting Maintenance 
Superintendent, Mr D. Abbott. The enquiry was unable 
to proceed until 5 December 1986 when statements of 
those involved were collected. According to Mr Moss, 
who appeared for the respondent, the enquiry was left 
with a choice between either the evidence of Mr Babon or 
the evidence of Mr Flynn. It chose to accept that of Mr 
Babon because it concluded that the allegation he made 
was consistent with other complaints of a similar nature 
which had been made, and which, the Company claimed, 
involved Mr Flynn. 

On this basis the enquiry concluded that Mr Flynn's 
actions constituted a deliberate attempt by him to 
interfere with Mr Babon's rights as an individual to work 
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overtime. This was found to be a severe and fundamental 
breach by Mr Flynn of his contract of service and as a 
result his services were immediately terminated for 
misconduct. 

Mr A.J. Marks who appeared for the claimant, 
through submissions and evidence, described a sequence 
of events which commenced when a job steward, Mr 
C.G. Partington approached Mr Babon, who had 
recently commenced work in his section and asked to see 
his union membership card. Mr Babon was unable to 
produce his card at the time, but he promised to do so 
later. A few days later Mr Partington followed up his 
approach and a card was produced. He noticed that the 
classification on it had been changed from trades 
assistant to fitter and in accordance with usual practice 
he advised the matter to Mr N. Flynn who in his capacity 
as convenor of shop stewards checked the card with the 
union office. When he did so he was informed that Mr 
Babon was a member of the union but that he was 
$246.65 in arrears in payment of fees. 

This information apparently came to Mr Flynn on 3 
December 1986 and he initially asked Mr G.A. Ure, who 
is the Deputy Convenor of shopt stewards, to raise the 
matter with Mr Babon. According to his evidence Mr 
Flynn changed his mind and decided that he should 
accept the responsibility to approach Mr Babon to 
discuss further an issue concerning a general agreement 
by members of the union that they owuld not as 
individuals accept overtime which he had raised on 2 
December and to clarify the position with his union 
membership and fees. It was this conversation that was 
observed, but not heard by Mr Chilcott. In his evidence 
Mr Flynn was emphatic that at no time did he threaten 
Mr Babon with a fine of $200. He did raise the issue of 
arrears in fees. 

Later in evidence he refuted the allegation that he had 
personally applied pressure to Mr Babon, or any other 
individual, for the purpose of securing observance of any 
so-called ban on overtime. He did concede that he had 
instigated complaints against three members for breach 
of union rules, but in doing so he was acting in 
accordance with his responsibilities as an official. 

In his submissions Mr Marks argued that there was a 
deliberate campaign by the Company to rid themselves 
of the services of Mr Flynn, particularly because of the 
public criticism of it by him in a recent television 
documentary. Such action was consistent with a stance 
adopted by it in October 1986 when in a document 
published over the signature of its General Manager Mr 
Ian McRae it said: 

The Company shall therefore be taking strong 
corrective measures during the next month to ensure 
that those at Pannawonica who are not prepared to 
give a fair day's work are isolated and, as soon as 
possible, terminated. 

(Robe. Jobline 22 October 1986 — Exhibit Ml.) 
In Mr Marks' view the words issued in the document 

were full of threat but the response by the shop stewards, 
including Mr Flynn had been to ensure that their conduct 
was such that they would not lay themselves open to 
action from the Company. 

On behalf of the respondent Mr Moss submitted that 
the Amalgamated Metal Workers and Shipwrights 
Union had imposed an overtime ban and that its 
delegates, and in particular Mr Flynn, had applied 
pressure to other employees by way of acts of 
intimidation to enforce the ban. The complaints made by 
Mr Babon were thoroughly investigated and Mr Flynn 
given every opportunity to present his case. There had 
been a conflict in the statements but on the facts 
presented at the investigation the Company was entitled 
to conclude that he had committed gross misconduct. 

It was further submitted that there was a compulsory 
ban on overtime and that there had been intimidation by 
Mr Flynn of another employee, Mr Walder, over the 
working of overtime. The evidence of Mr Ure, who had 
said he was present during the conversation between 
Babon and Flynn was a concoction and was rejected by 

the enquiry which was left with the choice between the 
stories of Mr Flynn and Mr Babon, and because Mr 
Babon's story was consistent with that of other workers 
who said they had been approached for working 
overtime, it was preferred to that of Mr Flynn. 

Mr Moss then examined case law that he said was 
appropriate in the circumstances. In particular he drew 
attention to two cases in this jurisdiction which cite the 
principles to be applied when examining conflict between 
the duties of a union delegate as an official and his 
obligations under his contract of service as an employee 
(see Cliffs Robe River Iron Associates v. Australian 
Workers Union, Kelly C.C. 1982 62 WAIG 47 and 
Federated Moulders Union of Workers v. Saunders and 
Stuart Pty Ltd, Kelly C.C. 1965 45 WAIG 38). 

The submissions were then supported by evidences 
from Mr R.W. Chilcott, Mr T. Babon, Mr D. Abbott, 
Mr R.M. Joyce and Mr T.E. Walder. I do not intend to 
summarise the evidence of each of these witnesses 
separately. However I note that reference has been made 
to their evidence from time to time already in this 
decision and further reference will be made as 
appropriate in my analysis which now follows. 

I have had the advantage of observing the witnesses in 
this case. This is important in the assessment of their 
evidence. There are two significant notations inserted by 
the Transcription Service on the transcript of 
proceedings. This first is on page seven where against the 
commencement of the evidence of Mr Flynn is the 
notation: 

Difficulty was experienced with this witness due to 
strong accent. 

On page 93 where the evidence of Thomislav Babon 
commenced is a notation in exactly the same terms. 

In this case there has been an important conversation 
between two individuals which I conclude was not heard 
by any other person. In drawing this conclusion I reject 
the possibility that the conversation was witnessed by 
Mr Ure. Even if he was present, which I doubt, it is not 
likely that he could hear what transpired. 

Mr Babon impressed as being highly exciteable, in fact 
in his own evidence he said that he had been dismissed 
from a job at Telfer because he abused kitchen workers 
in the mess. At the same time he admitted his distress 
that his union gave him no support at the time. In 
addition in the short few days of his employment at Robe 
he had been asked by a succession of delegates to show 
his union card, which as far as he was concerned was in 
order because he had gone to some trouble to ensure that 
it was. His ability to communicate was limited because he 
was forced to use his second language and this was 
compounded by the fact that he is unable to write in 
English. 

Against this background there is a high potential for a 
misunderstanding and therefore independent testimony 
of the event would be an important aid to the 
adjudication of what was actually said. 

This is a situation in which I believe as a matter of 
prudence corroboration is required because if the 
evidence is uncorroborated it appears to be 
unsatisfactory given the serious nature of the allegations 
made against Mr Flynn. 

As I understand the rules to be applied, corroborative 
evidence is desirable rather than acting upon the 
uncorroborated testimony of one witness, and that such 
corroborative evidence must be independent testimony 
which confirms in some material part not only the 
evidence that the act or acts have been committed, but 
that the person alleged to have committed those acts, did 
so: 

The corroboration need not be direct evidence 
that the accused committed the crime, nor need it 
amount to confirmation of the whole of the story of 
the witness to be corroborated, so long as it 
corroborates the evidence in some respects material 
to the charge under consideration 
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and also 
Evidence of a complaint made by the prosecutrix 

or prosecutor is not corroboration of his or her 
evidence since it lacks the essential quality of coming 
from an independent quarter. 

(Halsbury's Laws of England — Third Edition 
Vol. 10 p. 460 and 462.) 

Applying these rules to the instant situation which is so 
fraught with the potential for misunderstanding in 
communication between the persons involved, it is my 
conclusion that Mr Flynn is entitled to the presumption 
that his version of the incident in respect to the allegation 
involving a fine, is correct. 

That does not conclude the matter however, because 
there remains the broad issue of alleged overtime bans 
and the intimidation of Mr Walder. 

I have carefully reviewed the evidence and cannot 
conclude that there is support, as Mr Moss claimed there 
was, for his contention that a voluntary overtime ban 
had been made compulsory. It is obvious that limitations 
on working overtime have been applied by a large 
number of the work force and that the matter has been an 
issue of regular discussion at Union meetings, but there is 
no evidence that Mr Flynn has been active in a way which 
is inimical to his contract of service in the manner 
described by Kelly C.C. in Cliffs Robe River Iron 
Associates v. Australian Workers Union (supra) or by 
myself in Judd v. Western Mining Corporation Limited 
(1986 66 WAIG 1750 at page 1752 and 1753). 

There remains the evidence of Mr Walder that he had a 
heated argument with Mr Flynn. I must observe that I 
have considerable sympathy for difficulties that he has 
suffered as a product of the recent dispute. He is entitled 
to his views and to perform his contract of service 
unimpeded by others. However in cross examination he 
revealed that an argument with Mr Flynn was not a new 
experience for him and that regardless of it he has 
continued to work overtime since. He also made other 
comments concerning his own potential behaviour (see 
also Exhibit M9) which lead me to conclude that the 
incident involving Mr Flynn should not carry the weight 
suggested by Mr Moss. 

My conclusion is that this is a case where fairness 
demands that the Commission intervene in the legal right 
of the employer to terminate the services of Mr Neil 
Flynn as the right has been exercised unfairly. 

The application will be determined by the issue of an 
order which will provide for the re-employment of Mr 
Neil Flynn without loss of wages and all other 
entitlements with all accrued rights intact. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR879 of 1986. 

Between Amalgamated Metal Workers and Shipgwrights 
Union of Western Australia, Claimant and Robe 
River Iron Associates, Respondent. 

Order. 
HAVING heard Mr A.J. Marks on behalf of the 
claimant and Mr D.G. Moss on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the respondent re-employ Neil Flynn 
without loss of wages or other entitlements and with 
all accrued rights intact. 

Dated at Karratha this 15th day of December 1986. 

(Sgd.)J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR486 of 1986. 

Between Australian Railways Union of Workers, 
Western Australian Branch, Applicant and Western 
Australian Government Railways Commission, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 8th day of October 1986. 

Mr R.G. Wells appeared on behalf of the Applicant. 
Mr F. Hodgins appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: Each of the matters in dispute 
was the subject of conference before me following 
industrial action and threats of further industrial action 
by the union's members. I became convinced that such 
were the attitudes of both sides, further attempts to have 
the parties settle their differences amicably would be 
pointless and that it was necessary to declare the rights of 
the parties on each matter in dispute according to 
evidence formally obtained. 

Having considered the evidence and the submissions I 
am now of the opinion that I should not settle the issues 
by way of final reasons for decision and orders in the 
form sought by the union. I think I should make 
statements on my interpretation of the memorandum of 
agreement concerning reduced manning levels on the 
suburban rail service and the meaning of the status quo in 
the shunting proposals. I shall also make a statement 
regarding what I expect to happen in connection v/ith the 
remaining matters. 

I have decided on this course of action because on 
reflection I do not think the conciliation process has been 
exhausted after all and I wish to see the parties make 
maximum use of this method of settling their disputes, as 
it is clearly intended that they should do so by the 
legislature. 

I believe that by making my views known on the two 
matters for interpretation mentioned the way will be 
cleared for the parties to settle the remaining matters 
themselves. 

My approach may not be wholeheartedly endorsed by 
the parties and I might say that I think the union is likely 
to be put in a more difficult position than the respondent 
as a result of it. However, I have an opinion of the 
respective positions of the parties which I have formed 
with the benefit of all the evidence before me and I am 
convinced that I am acting in the best interests of both 
sides. 

To say the least the current state of industrial relations 
between the union and the respondent is strained. This 
unhappy state of affairs has to be seen against a 
background of massive changes taking place in the 
railways system, changes which demand reduced 
manning levels and modification and in some cases 
abandonment of established work practices and customs 
in order to achieve the efficiency levels necessary to 
secure the system. 

It is natural that the union and its members should be 
highly concerned and fearful about employment security 
and loss of income through changed rosters and working 
arrangements amongst those employees who will remain 
in the service, to say nothing of those whose employment 
will be terminated. These are circumstances which 
appear to warrant a presumption that the agreements 
which have been reached and are now in dispute would 
not have been entered into by the union if they were to 
have meanings different from the meanings now claimed 
by the union and that they ought to be interpreted 
accordingly. 

However, if this is a valid argument for the union the 
same kind of argument is also valid from the 
respondent's point of view, and it is obvious from the 
evidence that there is frustration and concern at the 
highest levels of management and amongst the 
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respondent's officers who are unable to manage the 
business to the best of their ability in the interests of the 
public because of the union's attitude, albeit a justified 
attitude from the union's point of view. 

Unchallenged evidence from the respondent in terms 
of staff reductions, past and contemplated, reductions in 
numbers of locomotives and certain kinds of rolling 
stock and the change in the nature of operations overall, 
all of which impose massive difficulties upon the 
respondent while meeting obligations towards its 
employees, is powerful evidence in support of the 
respondent's argument that it would have been absurd to 
enter agreements on such terms as the union suggests the 
respondent did. 

From an independent point of view the arguments of 
union and respondent are about equally persuasive on 
these matters of background importance and they tend to 
cancel each other as aids to interpreting the agreements. 
Therefore, the appropriate construction is according to 
the plain meaning of the words used in the context of 
expressed objects. I will deal first with the memorandum 
of agreement regarding reduced manning levels in the 
suburban rail passenger service. 

The object of the memorandum is set out in Clause 2 as 
being: 

... to define the future manning and control of 
the saloon compartment of suburban rail passenger 
services and the responsibilities of the saloon 
compartment personnel. 

Clause 14 specifies: 
The agreement will remain in force for a period of 

two years unless agreement between the parties is 
reached for some alternative method of working. 

The union contends that the installation of ticket 
vending machines amounts to an alternative method of 
working and, since the machines were introduced 
without agreement being reached beforehand, the 
respondent is in breach of the memorandum of 
agreement. However, it is not enough to allege that the 
memorandum is breached merely because vending 
machines give rise to fears or feelings of doubt amongst 
union members about the respondent's intentions. 

If the union's argument is to be judged sound, ticket 
vending machines must be a real alternative to "the 
method of working" according to the meaning of this 
phrase in Clause 14 of the memorandum. 

Whether vending machines are such an alternative is a 
question of fact to be determined by the evidence. The 
phrase "method of working" must surely describe two 
man crews in the suburban service consisting of guard 
and driver, the guard being required to perform safe 
working, ticket collecting and examining duties. 

It is plain that the classification of ticket examiner is 
the intended casualty in the memorandum of agreement 
which is aimed at achieving new manning arrangements 
in the suburban service. 

Furthermore, the retention of the classification of 
guard in preference to the classification of ticket 
examiner was the preferred option of the union and this 
option was achieved over the objections of the 
respondent. It follows, therefore, that ticket examiner is 
a classification without relevance in the scheme of the 
memorandum of agreement. Since the duties of guard 
include ticket selling and examining, it is obvious that 
ticket vending machines will have an effect on the works 
of guards but this is to say no more than it will affect an 
incident of guards' duties which is not to say that it 
introduces an alternative method of working. 

The substantial nature of the work of any 
classification of employee is determined by reference to 
the work done by persons employed in the classification 
in terms of the purpose to be achieved by it. Having 
considered the evidence I have no doubt that the purpose 
to be achieved by guards' work and therefore the 
substantial nature of guards' work is safe working. This 

being so, the most a vending machine will do is take away 
part of the incidental duties of a guard — part only, 
because guards must also examine tickets. 

Therefore ticket vending machines do nothing to alter 
the two-man crew arrangements and they do not 
constitute an alternative method of working. 
Accordingly, the respondent does not breach the 
agreement by installing them. 

This conclusion is reached after a careful reading of 
the terms of the memorandum of agreement and the 
testimony of the two witnesses who appeared for the 
union. While I found the testimony helpful to an 
understanding of the attitudes of employees towards the 
respondent, I have not relied upon it in my interpretation 
of the memorandum which I find unambiguous. 

With regard to my observations on the duties of a 
guard I have had full regard for the lesser of the two 
guards classifications and I am satisfied that the purpose 
of employment is safe working in this classification of 
guard also. I am guided by Clause 6.—Training, in the 
memorandum: 

Reduced safe working qualifications are obtained 
after completing an abridged safe working course of 
three weeks duration while ticket selling and 
examining requires that a course of only two weeks 
duration be completed. 

The facts are sufficient to make my point. 
The second matter relates to terms of an agreement 

having the title "Westrail Shunting Proposals — 
Working Party — Terms of Reference" which includes a 
moratorium provision. 

According to the union this moratorium requires that 
the number of employees in a shunting crew, the rosters 
being worked and the lines of demarcation in respect of 
shunting duties shall be observed as they operated in each 
particular depot at 30 December 1985. 

Owing to employee availability problems arising from 
absence through sickness and accidents the respondent 
changed certain rosters at Forrestfield from three shift to 
two shift operations, purportedly, to gain the most 
efficient use of all resources. The union took industrial 
action against the respondent on the grounds that the 
terms of the moratorium were breached. 

Support for the union's view of limitations imposed on 
the respondent's ability to change shunting rosters thus 
providing justification for the industrial action 
embarked upon at Forrestfield is said to be found in the 
recommendations of Commissioner Johnson when in 
November 1985 he dealt with the shunting dispute at 
Picton Junction during conference proceedings. 

Changed rosters figured largely in this dispute which 
was settled status quo ante and really the proposition 
before me is that because the moratorium provisions in 
the shunting proposals is that — quote — the status quo 
agreement to maintain shunting at 30 December 1985 
shall remain — unquote — it is most likely that status 
quo, as used in the shunting proposals, includes a 
prohibition on changing rosters because that would be 
consistent with the terms of settlement in the Picton 
Junction dispute. 

There is no direct evidence to support the union's 
assertion and the testimony of Mr Chadd, the union's 
representative on the working party, is that the working 
party did not debate the meaning of the term "status 
quo" before finalising the shunting proposals. 

The respondent argues that the moratorium commits it 
to observing traditional manning levels with each 
particular shunting unit and also presently accepted lines 
of demarcation — that is to say no drivers' assistants or 
officers being called upon to perform shunting duties — 
as they stood at 30 December 1985. 

The essence of the respondent's argument is that while 
the limitations imposed by the moratorium are 
acceptable, given the purpose and objectives of the 
working party, it is simply an absurd proposition that the 
respondent would have committed itself to arrangements 
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which would have hamstrung those of its employees who 
are bound to achieve the most efficient operation of the 
system in the interest of clients and taxpayers. 

From this brief explanation of each party's attitude to 
the question of the status quo it will be apparent that in' 
the task of determining its true meaning I am in the same 
position as I was in connection with the memorandum of 
agreement. Each party relies on the absurdity of the 
imposition of the other party's proposition thus taking 
stands on grounds extrinsic to the shunting proposal. 

I will treat these aspects of the argument as I did when 
dealing with the memorandum of agreement and go 
directly to the plain meaning of the words used. Clause 4 
of the shunting proposal is expressed in these terms: 

The status quo agreement to maintain shunting at 
30 December 1985 shall remain. In the event of a 
novel circumstance arising or the status quo needing 
interpretation in any given situation, then the matter 
shall be referred for determination to the W.A. 
Industrial Relations Commission on the basis of the 
practice as at 30 December 1985. 

There are three ideas contained in this provision which 
can be expressed separately and numbered, without 
altering its terms. One, the status quo agreement to 
maintain shunting as at 30 December 1985 shall remain. 
Two, in the event of a novel circumstance arising — that 
is to say circumstances of a new kind or nature, strange 
circumstances or hitherto unknown circumstances — the 
matter shall be referred for determination to the W.A. 
Industrial Relations Commission on the basis of the 
practice at 30 December 1985. Three, in the event of the 
status quo needing interpretation in any given situation, 
the matter shall be referred for determination on the 
basis of the practice at 30 December 1985. 

Ideas two and three seem to be fatal to the union's 
proposition. Idea two admits of the possibility of 
circumstances overriding the status quo. Admittedly, 
these are to be novel circumstances and while, for 
example, absence of employees through sickness or 
accidents per se may not be novel, the number of 
employees absent from a particular depot at any given 
time might be. Moreover, it is obvious from the 
expression of the idea that novelty would have to be 
determined by reference to the ordinary situation as at 30 
December 1985. 

If there is no doubt about the harm done to the union's 
proposition by idea two, there can be no doubt at 
all about the effect of idea three. The status quo in any 
given situation — that is any particular depot — is open 
to interpretation and once again by reference to the 
practice as at 30 December 1985. It follows that to 
determine the practice at Forrestfield at 30 December 
1985, one does not look to the practice at Picton 
Junction at the same date. The status quo at Forrestfield 
is what the evidence reveals the practice to have been at 
that depot at that date specified. 

It would be absurd to look only at the shunting roster 
or rosters in operation at a particular depot on 30 
December 1985 and claim that however the arrangement 
on that day it determined the status quo. We are 
concerned with the shunting practice, and that means 
shunting as it was carried out in action on that day, 
obviously a customary arrangement susceptible to 
change in details from time to time within the scope of 
the powers of the respondent's employees who have that 
responsibility. The question, and the only question to be 
answered, is: Were rosters able to be changed in the 
shunting practice at Forrestfield on 30 December 1985? 
If the answer is Yes, it follows that the status quo at 
Forrestfield includes a change of rosters to the extent that 
they were able to be changed at that date. 

I am satisfied that the union's construction of the 
moratorium provision in the shunting proposals is 
incorrect and that I ought to reject it. In my opinion the 
status quo at any given situation is a question of fact and 
subject to observing manning levels in each shunting 

depot and lines of demarcation and it is to be determined 
on the evidence describing the shunting practice in the 
given situation at 30 December 1985. 

On the remaining matters on which the union seeks 
orders I mentioned that I am influenced by the 
impressions I gained during conferences and the 
testimony of Mr Costa for the union which confirms my 
impressions, particularly Mr Costa's testimony during 
cross-examination. There is no doubt in my mind that the 
union's objective has been to force the respondent to 
employ more staff. 

Of course there are Mr Wells' submissions to be taken 
into account also. He sought to show by way of statistical 
evidence that there is under-staffing which is not in the 
interests of the union's members. But the fact remains 
that the union is trying to force an increase in employee 
numbers by the use of bans. It follows that the orders I 
am asked to make are really aids to achieve that objective 
and that it is in the light of this revelation that I must say 
the orders will not be made. 

This statement is not to say that I would not make 
orders irrespective of the circumstances but the 
respondent relies primarily on its award rights to roster 
employees regularly on six shifts and, while I make no 
finding regarding rights under the 38 hour week 
agreement at this stage, I observe that the orders sought 
by the union would if granted modify rights under the 
award and the agreement. However, the union has to 
accept that it cannot achieve an equity result from direct 
action. 

I have had particular regard for the minutes forwarded 
to the Commissioner of Railways from the Chief Traffic 
Manager on the subject of manning problems in the 
suburban operations — item Q of exhibit H. This item 
was the subject of Mr Wells' cross-examination of Mr 
Ward and it was opened by myself for Mr Wells' 
attention in reply. Whilst the author was not available to 
be questioned on its contents I consider it to be reliable, 
relevant and of probative value. For reasons which are 
already obvious I do not accept the interpretation placed 
on certain of this item's terms by Mr Wells but one of the 
more interesting features of it is that it presents a strong 
likelihood of the respondent being able to overcome the 
problems which cause the union to seek orders if the 
memorandum of agreement and the meaning of status 
quo in the shunting proposals are found not have the 
meaning assigned to them by the union. 

Having interpreted both documents to the contrary of 
the union's construction of them and having decided that 
I should not make orders as sought by the union, I 
observe that I can reasonably expect that the respondent 
will immediately put into effect all measures necessary to 
provide the most liberal treatment of employees in 
respect of rostered days off, leisure days and meal breaks 
as the circumstances will now allow. 

Accordingly I will direct the union to lift all bans on 
the respondent's operations. I will further adjourn these 
proceedings until 8 October. On that date I will expect 
the parties to report to me the steps they have jointly or 
separately taken to avoid further industrial trouble 
arising from the issues that have been put before me so 
far and to advise me of the details of any agreements that 
may be reached for this purpose. I will then decide what 
further action, if any, I should take. 

Editor's Note: On 8 October 1986 the parties advised 
the Commission of further developments. Further 
conciliation had not taken place and the position overall 
had deteriorated. The Commissioner then advised the 
parties that he would finalise the matter. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR486 of 1986. 

Between Australian Railways Union of Workers West 
Australian Branch, Applicant and Western 
Australian Government Railways Commission, 
Respondent. 

HAVING heard Mr R. Wells on behalf of the Applicant 
and Mr F. Hodgins on behalf of the Respondent, I the 
undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred on me by the Industrial Relations Act 
1979, do hereby — 

1. Order that the claims of the Australian 
Railways Union of Workers West Australian 
Branch be dismissed; and 

2. Declare — 
(i) That the Western Australian Government 

Railways Commission does not by 
installing ticket vending machines breach 
the terms of the agreement between the 
said Commission and the Australian 
Railways Union of Workers West 
Australian Branch, known as the 
Memorandum of Agreement for The 
Introduction of Reduced Manning Levels 
of The Suburban Rail Passenger Service. 

(ii) That the term "status quo" contained in 
Clause 4 of the agreement known as the 
Westrail Shunting Proposals — As 
Amended 26 June 1986 — Working Party 
Terms of Reference, between the Western 
Australian Government Railways 
Commission and the Australian Railways 
Union of Workers West Australian 
Branch and subject to manning levels in 
each shunting depot and lines of 
demarcation, is to be determined on the 
evidence describing the shunting practice 
in the given situation at 30 December 1985. 

Dated at Perth this 8th day of October 1986. 
(Sgd.) O.K. SALMON, 

[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR440 of 1986. 

Between the Australian Workers' Union, Western Aus- 
tralian Branch, Industrial Union of Workers, 
Claimant and Robe River Iron Associates, 
Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 3rd day of December 1986. 

Mr K. McCann on behalf of the Claimant. 
Mr K. Johnstone on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: It was alleged that on 5 June 
1986 Mr Duckworth, Storeman and Shop Steward in the 
mess at Pannawonica threatened the newly appointed 
Manager of Woolworths with the imposition of a "black 
ban" on fresh meat being delivered at the mess for 
Woolworths unless a carton of beer was forthcoming. 

A preliminary investigation and then a formal inquiry 
was conducted by the Company on 19, 20 and 23 June. 
The inquiry found that the allegations were sustained. 
Mr Duckworth was suspended for five days and was to be 

transferred from the mess to another work area. It is 
against the finding of the inquiry with respect to the 
threat of a "black ban" and the severity of the sentence 
that the Union appealed. 

It was claimed that no threat of a "black ban" was 
made; however, the Union acknowledges that Mr 
Duckworth did seek' 'payment" of a carton of beer from 
the Manager for the unloading of a freezer truck by Robe 
River Iron Associates employees at the mess. 

The investigation and inquiry into the incident 
conducted by the Company was in line with the 
disciplinary procedure agreed to with the Australian 
Workers Union. The reference of this matter to the 
Commission was agreed to by the parties and replaced an 
appeal procedure involving a Board of Reference. The 
Commission was requested to determine whether or not 
the threat was made and if proved, then whether the 
penalty imposed by the Company was appropriate. 

The Company had entered into an arrangement 
whereby its cartage contractor would bring fresh meat 
from Wickham to Pannawonica for Woolworths. The 
packages would be collected from the mess store. Mr 
Duckworth supervised the unloading of the freezer 
truck. This arrangement for the delivery of fresh meat 
was the subject of an agreement between the Company 
and the Union. The first of weekly consignments 
commenced in March 1986. There was another 
arrangement at Pannawonica whereby Robe River Iron 
Associates made available some of its workers for 
unloading goods delivered to the Woolworths store. In 
that case Woolworths paid the men directly. However, it 
appears that the funds were pooled and cartons of beer 
were purchased. Men performing those duties were 
sometimes required to work out of normal hours. 

In a signed statement received by the Company on 17 
June, the Manager of Woolworths claimed: 

For the last few weeks the . . . truck driver, who is 
responsible for the cartage of meat from Wickham 
to Pannawonica driving the Robe River stores 
truck, has been fairly insistent that he should receive 
a free parcel of meat in return for the cartage. This 
request has been ignored in the past, but this 
Thursday (5 June) when we arrived at the mess, to 
collect our meat, I was approached by both the 
truck driver and Robe River's Head Storeman 
(mess). It was suggested in a very insistent manner 
that in view of the fact that Woolworths are getting 
free cartage they should be prepared to give a carton 
of beer every one or two weeks, to the driver and 
store staff or we might find our meat black. 

The allegations concerning the truck driver were not 
the subject of consideration at this inquiry, although it is 
noted that these matters were pursued by the driver's 
employer (not Robe River Iron Associates). 

A volume of evidence was presented to the 
Commission. However, difficulties were encountered 
because of the lapse in time between the incident and 
when Mr Duckworth was confronted with the 
allegations. Witnesses were asked to testify as to whether 
or not a statement concerning a "black ban" on meat 
was made several weeks before in a conversation 
conducted in a work area where people were coming and 
going. This problem was compounded by reference to 
discussions and responses to questions concerning the 
allegations which were made at the preliminary 
investigation and formal hearing under the Company's 
disciplinary procedure. In a number of instances what 
was claimed in those proceedings was at variance with 
testimony in this hearing. 

There were some disturbing aspects of the manner in 
which Mr Duckworth's guilt was determined in the first 
instance. I can appreciate the difficulties which the 
Company faced in investigating this matter. These 
allegations were made by someone from outside the work 
force and in part involved someone not in employment 
with the Company. Part of the inquiry involved 
ascertaining facts by telephone from the truck driver's 
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employer who in the first instance was not in possession 
of the statement setting out the allegations. A number of 
witnesses who attended the formal inquiry conducted by 
the Company and indeed in this hearing, were directly 
involved in the incident in as much as they acknowledged 
that Mr Duckworth was acting on their behalves in his 
approaches for a carton of beer for unloading the freezer 
truck. It was admitted by the officer conducting the 
inquiry that considerations other than the evidence at the 
hearing were bought to bear in determining the matter. 
He had received the verbal complaint from the manager 
on 5 June and was satisfied that an apparent lack of 
motive on the Manager's part in making the complaint 
should count against Mr Duckworth. Also, the officers 
directed to conduct the preliminary investigation to 
ascertain whether there was a case to answer sat as 
members of the tribunal to determine the guilt or 
innocence of the accused. While some of these matters 
did not directly impinge upon the hearing before the 
Commission, it is clear that there needs to be a review of 
the disciplinary procedure to ensure that the rights of the 
individual accused of actions which could result in the 
loss of his livelihood, are preserved. 

Mr Duckworth admits to pressing the Manager for the 
carton of beer for handling the consignment of meat and 
in so doing used his position as Storeman and Shop 
Steward to represent some authority with respect to an 
agreement between Woolworths and Robe River Iron 
Associates. However, he denies that his actions went as 
far as threatening to "black the meat". 

I had the advantage of observing the Manager and Mr 
Duckworth under rigorous cross examination and 
reviewing the cogency of their testimony from the 
transcript. On the evidence presented to the Commission 
I could not conclude that on the balance of probabilities 
that the threat of a "black ban" was made by Mr 
Duckworth. Of course it is conceivable that a Shop 
Steward could have recourse to such a threat, 
particularly in the environment which existed in 
Pannawonica at the time. However, the existence of such 
a possibility is insufficient to displace the presumption of 
innocence. 

Mr Duckworth admits to pressing the proposition of 
payment for the services of mess workers in the form of a 
carton of beer over a period of time. This was the subject 
of light hearted exchanges between mess workers and the 
previous Manager of Woolworths. It seems to have been 
carried out under the impression that such consideration 
should be forthcoming in view of the arrangement that 
Woolworths had with other Robe River Iron Associate 
workers unloading their goods at the store. The new 
Manager responded differently from his predecessor to 
the "ribbing" that Mr Duckworth engaged in. However, 
it is clear that Woolworths was not impeded in going 
about their business on the occasion in which the 
allegation is said to have been made nor subsequently. 
What is of concern is that Mr Duckworth seems to have 
had a misguided view of his own importance as the 
guardian of the Robe River Iron Associates interests in 
its arrangements with Woolworths. It was not his 
responsibility to monitor the extent to which the 
consignments of fresh meat exceeded any arbitrary level 
nor to hold Woolworths accountable to him for the use 
of the services of Robe River Iron Associate employees at 
the mess. On balance I consider that the imposition of a 
five day suspension as determined under the disciplinary 
procedure was justified but that in view of the finding 
that no threat of a' 'black ban" was made, the additional 
penalty of a transfer should not be imposed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR440 of 1986. 

Between the Australian Workers' Union, Western Aus- 
tralian Branch, Industrial Union of Workers, 
Claimant and Robe River Iron Associates, 
Respondent. 

Order. 
HAVING heard Mr K. McCann on behalf of the 
claimant and Mr K. Johnstone on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Mr Duckworth's suspension for five days as 
determined under the Disciplinary Procedure agreed 
to between the applicant and the respondent should 
stand, but that Mr Duckworth shall not be 
transferred to another work area. 

Dated at Perth this 3rd day of December 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR743 of 1986. 

Between the Australian Builders Labourers Federated 
Union of Workers, Western Australian Branch, 
Claimant and Clough Engineering Group, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 17th day of November 1986. 

Mr S. Billing appeared on behalf of the Claimant. 
Mr P.R. Davis appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter arises from a 
conference held in accordance with section 44 of the 
Industrial Relations Act 1979, wherein the claimant 
union and the respondent company failed to reach 
agreement on the question of a site allowance and the 
replacement of safety boots and bluey jackets on a fair 
wear and tear basis. 

The claim refers to a building project which 
commenced on 11 September 1986 and is expected to be 
completed by 25 April 1987. The building is a two storey 
office and attached boatshed for the use of the Water 
Police at the river end of Harvest Road in North 
Fremantle. The average workforce is 10 in number with a 
peak of approximately 20 workers in Janaury. 

I inspected the building site in question at Harvest 
Road, North Fremantle on 17 November 1986 and later 
that day heard submissions from Mr Billing and Mr 
Davis acting for the respective parties. 

Both advocates referred to numerous decisions of 
Commissioner Coleman in the Australian Conciliation 
and Arbitration Commission so that I might appreciate 
the details of "the established building industry site 
allowance pattern". 

Both advocates referred to the Sapri decision (Print F 
1957) of February 1983, which established the propriety 
of site allowances being awarded in certain circumstances 
without offending wage fixation principles. 

Not surprisingly, Mr Billing drew attention to five 
claims spanning the period from May 1985 to June 1986 
wherein a site allowance was ratified after agreement or 
granted by Commissioner Coleman. The site allowances 
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were granted on the jobs at Mullaloo/Heathridge 
schools, MWA Canning Vale, ANZ Bank-Osborne 
Park, Wesley College gymnasium and Pier 21 units. Mr 
Davis drew attention to three decisions of Commissioner 
Coleman in September and October 1986, wherein he 
refused to grant site allowances at a Kewdale factory/ 
warehouse, Kardinya Medical Centre and Swanbourne 
Barracks. Both parties were at pains to point out the 
similarities between the cases cited and the situation in 
the instant application. 

Mr Billing referred to the cramped nature of the site 
which restricted lay-down areas and caused congestion 
with resulting dangers when trucks or heavy machinery 
items were seeking access to the site. There is an area 
which is dusty underfoot and it is claimed that the strong 
breezes prevalent on this riverfront site cause the dust to 
swirl and discomfort the workers. He referred also to a 
danger factor involved in working at the water's edge, 
requiring extra care to avoid falling on to rocks and water 
below. 

Mr Davis opposed the union's claim in toto. The 
protective clothing and safety footwear matters were the 
subject of a private agreement, the terms of which clearly 
excluded this particular job because of the date of letting 
the contract. Mr Billing did not challenge that statement 
and I believe the Commission's role is to encourage the 
honouring of agreements reached by the conciliation 
process so the union's claim for those items must be 
dismissed. 

Mr Davis responded to the site allowance claim by 
suggesting that the disabilities cited by Mr Billing were 
already catered for by Clause 8(3) Industry Allowance of 
the Building Trades (Construction) Award 1979. He 
produced a document (Exhibit Dl) wherein the tender 
sum total of $1,074 million was broken down to indicate 
an inclusion of $0,209 million for marine work. At most, 
the building contract in question could only then amount 
to approximately $0,865 million, a figure which does not 
meet the requirements of the established building 
industry site allowance pattern. 

The union claim for a site allowance must therefore be 
dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR743 of 1986. 

Between the Australian Builders Labourers Federated 
Union of Workers, Western Australian Branch, 
Claimant and Clough Engineering Group, 
Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr P.R. Davis on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 21st day of November 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR887 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and G.K.W. Constructions Corp. Pty 
Limited, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 29th day of January 1987. 

Mr S.M. Billing on behalf of the Claimant. 
Mr P. Davis on behalf of the Respondent. 

Reasons for Decision. 
(Given Extemporaneously) 

SENIOR COMMISSIONER: The Commission has had 
the advantage of inspection with the parties this morning 
and what has been described as evidence on site and from 
that inspection and what was said on the inspection, I 
have considered the three decisions of Mr Commissioner 
Coleman, one of which dealt with a contract value of 
$1.5 million at Mt Lawley College and another which 
contains the remarks: 

After describing the nature of the building 
operation he, that is Mr McLean, acknowledged 
that the project fell within the industry pattern 
where tertiary institutions had been awarded site 
allowance, be they new or additions to existing 
institutions. 

Having regard to the demolition work, the 
refurbishing, the manhandling of shutters and 
formwork, the fact that the site is cramped and was 
apparently untidy until recently and there is confined 
space, I fix a site allowance of 80 cents per hour. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR887 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and G.K.W. Constructions Corp. Pty 
Limited, Respondent. 

Order. 
HAVING heard Mr S.M. Billing on behalf of the 
claimant and Mr P. Davis on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Law School 
extensions site at the University of Western 
Australia shall be paid a site allowance of 80 cents 
per hour for each hour worked in lieu of payments 
for confined space, dirty work, fumes, wet under 
foot and the handling of secondhand timber. 

This Order shall take effect as from 9 December 
1986 and shall terminate on completion of the 
project. 

Dated at Perth this 2nd day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR664 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and The Hon Minister for Works, 
Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 31st day of October 1986. 

Mr S. Billing on behalf of the Claimant. 
Mr M. Beros on behalf of the Respondent. 
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Reasons for Decision. 
(Given Extemporaneously). 

THE SENIOR COMMISSIONER: The Commission 
having inspected the site concurs with the parties that the 
site is one which fits the building industry pattern for a 
site allowance. That being the case the next question is 
quantum. Having considered the decisions of Mr 
Commissioner Coleman, in particular print F8498, an 
amount of 80 cents site allowance will be awarded from 
21 May 1986. 

I have in mind, gentlemen, that the allowance which 
was paid for wet underfoot would be absorbed into that. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR664 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and The Hon Minister for Works, 
Respondent. 

Order. 
HAVING heard Mr M. Keogh on behalf of the claimant 
and Mr M. Beros on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Armadale 
Police Centre, Armadale shall be paid a site 
allowance of 80 cents per hour for each hour worked 
in lieu of payments for confined space, dirty work, 
fumes, wet underfoot and the handling of second- 
hand timber. 

This Order shall take effect as from 21 May 1986 
and shall terminate on completion of the project. 

Dated at Perth this 31st day of October 1986. 

delegates at the site. The decision of management was 
not conveyed to its own employees until it was 
implemented on 13 January 1987, when four employees 
were terminated for refusing to carry out instructions 
because of a union ban. 

The history shows that on this site work bans were, in 
the past, observed by all employees and apparently the 
respondent had at no time previously either threatened or 
taken disciplinary action against employees who 
participated in work bans. Against this background the 
four employees here became the meat in the sandwich — 
a union ban on the one side and a decision of their 
employer unknown to them until it was implemented not 
to tolerate participation in union bans on the site from 
then on. 

It should now be very plain to the Australian Builders' 
Labourers' Federated Union of Workers, Western 
Australian Branch officials and to all the employees on 
the site that at least from now on bans will not be 
tolerated by Multiplex on that site without disciplinary 
action being taken against those taking part in the bans. 
In the present case, however, the four concerned were 
unfortunate in that they were the first employees to know 
about and suffer from the introduction of the policy on 
bans by the respondent. In the ordinary course it has 
been consistently held in this Commission that employees 
are usually entitled to a warning about conduct which the 
employer finds unacceptable. In this case the respondent 
has already offered the four employees concerned re- 
employment, rather than reinstatement. However, the 
Commission considers in all the circumstances outlined 
that result to be too harsh for a first offence. 

An order will issue requiring reinstatement without 
loss of entitlements of the four concerned. 

Finally, it should be made plain by the Commission 
that refusal of a lawful order usually results in 
disciplinary action being taken against the employee or 
employees concerned, and a repeat performance of the 
sort of conduct described here would not be taken by the 
Commission very kindly. ^ 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR16 of 1987. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and Multiplex Constructions Pty Limited, 
Respondent. 

Before Mr Senior Commissioner G.G. Haliiwell. 
The 29th day of January 1987. 

Mr S.M. Billing and with him Mr M.J. Keogh on 
behalf of the claimant. 

Mr R.P. Allen (of Counsel) and with him Mr T. 
Dobson on behalf of the respondent. 

Reasons for Decision. 
(Given Extemporaneously). 

SENIOR COMMISSIONER: In this matter the 
respondent company had reached the point where it had 
had enough of the continued industrial disruption on the 
Burswood Island site and, in particular, that disruption 
brought about by bans of various kinds. It took a 
decision that it would no longer tolerate the imposition 
of bans nor participation in bans by its employees, but 
until 13 January 1987 that decision was unknown to the 
employees and either not known or not believed by union 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR16 of 1987. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and Multiplex Constructions Pty Limited, 
Respondent. 

Order. 
HAVING heard Mr S.M. Billing and with him Mr M.J. 
Keogh on behalf of the claimant and Mr R.P. Allen (of 
Counsel) and with him Mr T. Dobson on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the four persons whose services were 
terminated by the Respondent on 13 Janaury 1987, 
are hereby re-instated without loss of entitlements. 
They were: 

Bruce Mervin Johnson 
Lee Scott 
James Lenen Fox 
Paul Joseph O'Connor 

Dated at Perth this 29th day of January 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR5 of 1987. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and Universal Constructions Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr P. Davies on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Leeming Recreation Centre, 
Leeming shall be paid a site allowance of 60 cents 
per hour for each hour worked in lieu of payments 
for confined space, dirty work, fumes, wet under 
foot and the handling of secondhand timber and 
further that the provisions of the Western 
Australian Disputes Settling Procedure Protective 
Clothing and Footwear Agreement shall apply. 

This order shall take effect as from the 5th day of 
January 1987 and shall terminate on the completion 
of the project. 

Dated at Perth this 9th day of March 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR859 of 1986. 

Between the Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and Coldale Constructions Pty Ltd, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 24th day of December 1986. 

Mr M. Keogh appeared on behalf of the Applicant. 
Mr D. Kleeman appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim for a site 
allowance to be paid to workers employed under the 
Building Trades (Construction) Award 1979, No. 14 of 
1978 as amended, at the Undercliffe Hospital project, Lot 
9 Coongan Avenue, Greenmount. 

The matter having not been resolved at a conference, I 
inspected the site and heard the submissions of the parties 
on Thursday 18 December 1986. The project being 
undertaken by Coldale Constructions Pty Ltd is a self 
contained building to be used as a maternity hospital. The 
value of the contract is at least $1.2 million. Construction 
is in double brick with a portion of the building being of 
two storey height. Work commenced on 6 October 1986 
and is expected to be completed in May 1987. The average 
workforce is approximately 10 in number with a peak of 
16-20 workers employed. 

Mr Keogh, for the claimant association of unions, 
stressed the abnormal difficulties associated with this site. 
He referred to the extra plumbing and servicing 
requirements associated with hospital buildings. He drew 
my attention to the presence of lift wells and their 
dangerous nature. He pointed out the number of small 
rooms involved in the floor plan, which would make for 

difficulty of movement as the walls were constructed. The 
heavy red clay soil of the Darling scarp was noted and it 
was said that the soil created a dual problem. When it is 
wet, it is so muddy and sticky underfoot as to restrict 
movement of men and barrows. When it dries out, the 
encrusting is such as to create more problems underfoot. 
The sloping nature of the site had caused a deal of 
earthmoving or levelling and the resultant exposure of the 
clay soil had exacerbated the disability referred to above. 
Where loose sand was spread over the clay, the sand of 
itself presented an underfoot problem. The Commission 
was reminded that the concrete raft had only recently 
been poured. 

Mr Keogh further claimed that heavy machinery had 
been on site during the first weeks of the project. He 
referred to one lay down and storage area which was 
cramped and awkward of access and another more 
spacious area which required excessively long leads for 
the carrying of materials. 

He further urged the Commission to note the 
similarities between the instant claim and three matters 
which had come before Mr Commissioner Coleman in the 
Australian Commission. Coleman C. had ratified an 
allowance of $1.10 per hour for a medical clinic site at 
South Perth (C 6400 of 19185) and had awarded 80 cents 
per hour at Kalgoorlie Regional Hospital (C8183ofl986) 
and 40 cents per hour at Lemnos Hospital (C 6354 of 
1983). The $1.50 per hour was an ambit claim and Mr 
Keogh opined that in view of the information revealed by 
the inspection of the site a figure of 80 cents per hour 
would be appropriate. 

Mr Kleeman opposed the claim absolutely. He 
conceded that the building project fitted within the 
parameters of the established building industry pattern. 
In general he disagreed with the suggestions of Mr Keogh 
that a number of factors in existence would warrant the 
payment of a site allowance. There had been no 
demolitions involved in the project. The building was 
separated from the rest of the hospital so there was no 
contact by workers with members of the general public. 
There was no unusual manhandling of materials nor any 
problems with cramped or restricted spaces. Room sizes 
were not in his view particularly small and unlike general 
hospitals the plumbling was not intricate. Sub-soil 
drainage had been installed because of the red clay. There 
had been no special cleaning up to impress the 
Commission and in fact a bob cat had been used when 
requested by the workers. 

Mr Kleeman referred to the matter of the Kardinya 
Medical Centre (C 8257 of 1986) wherein Coleman C. 
had refused to grant a site allowance. If the Commission 
was disposed to grant some allowance then Mr Kleeman 
felt that the decision of Halliwell S.C. in granting 50 
cents per hour for the Collie District Hospital site 
(CR559 of 1986 — as yet unpublished) would be a useful 
guide as to quantum. 

I have considered all of the material placed before me 
in this matter as well as my observation of the site and I 
consider that the major disability is associated with the 
nature of the soil and its condition when rainfall occurs. 
Although the statistics quoted clearly bring the project 
within the established industry pattern, that fact alone 
does not warrant the granting of a site allowance. There 
must be some evidence of disabilities which are not 
already envisaged in the Industry Allowance provision of 
the Building Trades (Construction) Award. 

The clay soil creates just such a disability and I have 
obtained statistics from the Bureau of Meteorology 
regarding the days on which precipitation has occurred in 
Perth during the period from 6 October 1986 to date. I 
advised the parties of my intention to seek this 
information and Mr Keogh reminded me that the effect 
of the rain persists for some time after it falls. The 
records reveal that rainfall has been registered on 21 of 
the 79 days in the period. 

Having taken all the above matters into account and 
hazarding an educated assessment of the likely number 
of wet days between now and the completion of the 
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project it is my view that a fair and reasonable site 
allowance for this project is an amount of 40 cents per 
hour. I have not included the question of safety footwear 
and clothing in the proposed order because it is my 
understanding that an industry agreement is already 
being honoured by the parties. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR859 of 1986. 

Between the Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and Coldale Constructions Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Claimant 
union and Mr D. Kleeman on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders:— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, No. 14 
of 1978 as amended, employees who are employed 
by the Respondent on the Undercliffe Hospital site, 
Greenmount shall be paid a site allowance of 40 
cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This order shall take effect as from 6 October 
1986 and shall terminate on completion of the 
project. 

Dated at Perth this 14th day of January 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR559 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and De Vaugh and Partners, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 6th day of October 1986. 

Mr S. Billing on behalf of the claimant. 
Mr D. Kleeman on behalf of the respondent. 

Reasons for Decision. 
(Given Extemporaneously). 

THE SENIOR COMMISSIONER: I am of the view, 
having seen the site, that it is correct that it falls within 
the industry pattern for site allowances. The decisions of 
Mr Commissioner Coleman, which have been tendered 
to the Commission, confirm that fact and having 
inspected the site I am of the view that a site allowance of 
50 cents per hour for every hour worked is reasonable in 
all the circumstances. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR559 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and De Vaugh and Partners, Respondent. 
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Order. 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr D. Kleeman on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 No. 14 
of 1978 as amended, employees who are employed 
by the Respondent on the Collie District Hospital — 
Redevelopment Site, Stage I shall be paid a site 
allowance of 50 cents per hour for each hour worked 
in lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of second- 
hand timber. 

This Order shall take effect as from the 
commencement of work on the project and shall 
terminate on completion of the project. 

Dated at Perth this 3rd day of November 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR643 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and John G. Plunkett and Associates, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 19th day of December 1986. 

Mr M. Keogh appeared on behalf of the Applicant. 
Mr D. Kleeman appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This dispute concerns a site 
allowance claimed by the Building Trades Association of 
Unions on behalf of their members employed under the 
terms of the Building Trades (Construction) Award No. 
14 of 1978, by the respondent employer, John G. 
Plunkett & Associates at the Fremantle Village and Chalet 
Centre. 

The claim refers to a project which commenced on 19 
August 1986 and is expected to conclude at the end of 
February 1987. There is an average workforce of 
approximately 12 persons. The total project value is 
$1,532 million but this figure includes sewer, water and 
electrical retriculation items as well as road construction 
costs. Mr Kleeman submitted that the building 
component was only $700 000 so the claim must fail at the 
first hurdle, being well outside the established industry 
pattern for claims of this nature. 

Mr Keogh, in pressing the claim, relied on the unique 
features of the site in question to establish the validity of 
his request. I inspected the site on 9 December and spoke 
with a worker at the time. It is clear that the strong 
prevaOing winds create a most unusual problem with 
blowing sand. There are also strong smells emanating 
from the abattoirs to the south, the rubbish tip to the 
north or from the disused tip which is the site itself. 
Excavations on the site have exposed the rubbish in 
varying degrees. It can also be appreciated that on the 
occasions when the wind is not blowing, flies present a 
discomforting problem. 

Mr Keogh referred to the Sapri decision (Print F 1957) 
to urge the Commission to exercise independent 
judgement regarding the value of the contract. He also 
cited decisions of the Australian Commission wherein 
Coleman C. had granted allowances on the sites of the 
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Leeming and Ocean Reef High School projects. He 
highlighted particular disabilities on those sites which 
were also to be found in the instant matter. One 
paragraph from the Leeming High School decision (Print 
G 1301) might almost have been written to describe the 
Fremantle Village site. 

This contention was supported by evidence found 
on the inspection conducted earlier that day of 
disabilities such as the exposed nature of the building 
site, large expanses of disturbed sand, dirt and dust 
blowing in the wind, smoke from burning-off 
activities, flies, confined space, mounds of sand 
caused by trenching operations and the hazards 
caused by moving machinery and equipment on and 
around the site. 

Mr Kleeman cited the Australian Commission's refusal 
to grant an allowance at the Pt Walter Recreational 
Facility (Print G 3390) and again an unpublished decision 
of this Commission as presently constituted in the matter 
of the Water Police building at North Fremantle. He 
stressed the similarities which those sites bear to the 
project in question. He argued that the Industry 
Allowance provision in Clause 8(3)(c) of the Building 
Trades (Construction) Award provided adequate 
recompense for any disabilities suffered on this site. The 
section reads: 

(c) The disability of dust blowing in the wind, 
brick dust, and drippings from concrete. 

In Mr Kleeman's view, the sand particles experienced 
on the site are encompassed in the definition of 'dust'. 

He pointed out also the absence of a number of 
disabilities such as space restrictions which are the 
factors normally aiding the attraction of a site allowance. 
It was put to the Commission by both parties that safety 
goggles had been issued to the workers. This could be 
construed as an admission by the employer that the 
blowing sand is indeed somewhat unusual. On the other 
hand, the employer claims that the workers are reluctant 
to wear the goggles, inviting a different inference. 

I have considered carefully all of the material and 
argument put before me in this matter as well as my own 
observation of the conditions at the site. The urgency for 
completion imposed by the owner has caused an unusual 
procedure to be adopted. In normal circumstances, the 
reticulation trenching, some roadworks and some open 
space development would proceed prior to the building 
workers coming on site. On this project the work has 
proceeded simultaneously and this has exposed the 
rubbish tip and the loosened earth to a greater extent 
than might normally have been experienced by those 
building workers. The juxtaposition of abattoirs, 
rubbish tip, regular strong winds and flies is again an 
unusual combination. I am satisfied that in the totality of 
these unique circumstances there is justification for some 
compensation notwithstanding the limitations of the 
established industry pattern. 

In my view an amount of 20 cents per hour worked is 
fair and reasonable and an order will issue to that effect. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR643 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and John G. Plunkett and Associates, 
Respondent. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Claimant 
and Mr D. Kleeman on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979 hereby orders:— 

That notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, employees employed by 
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the Respondent on the construction of the 
Fremantle Village and Chalet Centre, shall be paid a 
site allowance of 20 cents per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, dust, fumes, wet under foot and the handling 
of secondhand timber. 

This Order shah take effect as from 19 August 
1986 and shall terminate at the completion of the 
project. 

Dated at Perth this 23rd day of December 1986. 

(Sgd.)J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR823 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Argyle Diamond Mines Pty Limited, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 7th day of January 1987. 

Mr L.J. Benfell appeared on behalf of the claimant. 
Mr P.R. Smith appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter is referred for 
hearing and determination when at the conclusion at a 
conference held by the Chief Commissioner on 17 
November 1986, the parties had not settled a dispute 
between them concerning the dismissal of Mr R. 
MacPherson. The schedule to the memorandum of 
matters for hearing and determination prescribes as 
follows:— 

A claim by the union that the services of its 
member Mr R.A. MacPherson should not have been 
terminated in view of the particular circumstances of 
the case. The Union seeks an order for reinstate- 
ment. 

The respondent company opposes the claim. 
It is common ground between the parties that on 29 

October 1986 that Mr R. MacPherson, an employee of the 
respondent at its diamond property at Lake Argyle, 
committed misconduct. This misconduct was viewed by 
the respondent as serious and his services were terminated 
summarily on 30 October 1986. 

While admitting the misconduct took place, the 
claimant union says that the summary termination of the 
contract of service was hash and unfair in the 
circumstances and that another more appropriate penalty 
ought to be applied. That more appropriate penalty is, in 
the union's submission, contained in Clause 9.— 
Contract of Employment of the Argyle Diamond Mines 
Production Award Nos. A28 and A32 of 1984 (65 WAIG 
1377), where in subclause (3) the employer has an express 
right to suspend employees for a maximum period of 
three days for refusal or neglect of duty or misconduct. 

It is said that the provision for suspension is unusual 
and comes about from the nature of the respondent's 
business, that is the mining of diamonds wherein the 
possession of an uncut diamond without lawful authority 
is an offence under Part IV — Security of Diamond 
Mining and Processing Areas of the Diamond (Ashton 
Joint Venture) Agreement Act 1981. Part IV of the Act is 
incorporated into the Award in Clause 5, subpart (1). Any 
offence against the provisions of Part IV of the Act shall 
be deemed to be misconduct and hence result in instant 
dismissal. It is the submission of the Union that these 
unusual provisions create two levels of offence which 
could be classified as misconduct in terms of the Award 
and these two levels of misconduct are so recognised. 
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It is further submitted that the nature of the 
misconduct in this case, in particular the aEeged illegal 
possession of goods not being an uncut diamond, 
constitutes a lesser offence than would lead to a 
termination of service under Part IV of the Act and 
therefore the employer should have exercised the option 
contained in the Award to apply a suspension in lieu of 
dismissal. 

From the evidence the facts in the matter appear to be 
that on 29 October Mr MacPherson was found to be in 
possession of items which were either the property of 
Argyle Diamond Mines or Nationwide Caterers. He was 
interviewed by the police, concerning the possession of 
the articles. Following upon that interview he was 
arrested and charged with stealing the items concerned 
which were three towels plus other minor items to the 
value of approximately $30.00. Although in evidence, Mr 
MacPherson says he was convicted of illegal possession, 
the charge sheets submitted in evidence show that he 
pleaded guilty to two charges of stealing and convictions 
were recorded accordingly. 

It is the applicant's further submission that the items, 
the possession of which led to the charges being laid, 
were in Mr MacPherson's possession by mistake rather 
than through any premeditated intent. Particularly in 
respect of the towels where there was a procedure that the 
Company should have brought into operation concern- 
ing articles missing from rooms occupied by workers at 
the mine site. In support of this propostion Mr Benfell 
referred to exhibit B(2) which is a document that records 
understandings reached at meetings between on-site 
union representations and management. The following 
clause appears:— 

Nationwide advises Argyle Diamond Mines of 
articles missing from rooms. The appropriate 
Argyle Diamond Mine Superintendent then checks 
with the occupant of the room concerned to confirm 
that the articles were in fact missing. The 
Superintendent ascertains the reasons why the 
articles were missing and discusses the reasons with 
the occupant. After the investigation is completed 
and depending on circumstances, the occupant may 
be asked to pay for the missing articles and a charge 
is raised against the occupant for the cost of 
replacement. 

It is submitted that this procedure did not take place 
and therefore the worker concerned should not have 
been placed in the position of facing the charges laid. 

Mr Smith, who appeared for the respondent, 
submitted that the case is one where the onus falls on the 
Union to show that the actions of the employer in the 
particular circumstances of the case were unfair, harsh or 
unreasonable or oppressive. He said that the respondent 
is in a unique situation where, because of the attractive 
nature of its product, a high level of security is necessary, 
so much so that there is special legislation in the form of 
the provisions of Part IV of the Diamond (Ashton Joint 
Venture) Agreement Act 1981. In addition there are 
employment procedures which involve detailed checking 
of the background of employees to an extent which is not 
practised by most other employers. Included amongst 
the procedures is a criminal record verification which is 
done with the consent of each individual worker. Mr 
Smith submitted that if the convictions which have now 
been recorded against Mr MacPherson had appeared on 
his application form he would not have received 
employment by the company. Because of the convictions 
it is now untenable that the contract of services be 
continued. The value of the articles involved in this 
particular instance is not the question. The company 
viewed any stealing as serious and that type of behaviour 
is intolerable and unacceptable. 

As I have mentioned previously, it is common ground 
between the parties that misconduct occurred. The 
question to be decided is whether the degree of 
misconduct ought to justify summary dismissal. The 
rules to be applied have been previously stated in this 
Commission and no more clearly, in my respectful view, 

than in the following paragraph from the decision of 
Commissioner Fielding in Application No. 878 of 1986 
between Robe River Iron Associates v. the Australian 
Workers Union, West Australian Branch, Industrial 
Union of Workers (1986) 66 WAIG 1484 at 1486: 

There is no fixed rule of law defining the degree of 
misconduct which would justify dismissal. (See 
Clouston and Co v. Corry (1906) A.C. 122.) It is 
often said that conduct should be such as to show 
that the employee has disregarded the essential 
condition of his contract of service. (See Laws v. 
London Chronical (Indicator Newspapers) Ltd 
(1959) 1 WLR 698.) Each case has to be considered 
in the light of its own circumstances. In matters of 
this nature the circumstances surrounding one case 
are not likely to be identical with those in another so 
that the merits of each case generally differ. There is 
therefore, nothing to be gained by the analysis of the 
many cases of this kind which have come before the 
Commission and similar tribunals. 

On this basis I need not examine the many cases to 
which Mr Smith referred during the submissions. What is 
important is the circumstances present at Argyle. As I 
have summarised previously, it is said that the diamond 
mining industry is in a markedly different situation to 
many other industries due to the attractiveness of its 
product. That attractiveness has been recognised by the 
Legislature by the passage of particular laws concerning 
security. These laws are much akin to those which are 
contained in the Police Act concerning security in the 
gold mining industry, but if anything, they are more 
stringent. This recognition of a unique industry is 
demonstrated further in the employment policies which 
have been instituted by the company and which are 
accepted both by the public generally and by each 
individual worker as being necessary, particularly by 
allowing the company access to police records. 
Preservation of a relationship of trust between the 
employee and the employer is therefore an essential part 
of the contract of service in this industry and an act 
which would put that at risk places the worker in the 
situation where he would be in serious disregard of an 
essential element of his contract. 

This situation where the requirements of a particular 
industry lead to rigorous standards which might not be 
applied gbenerally has been recognised in this 
Commission previously, particularly in Western 
Australian Prisons Officers Union v. the Hon Minister 
for Prisons (66 WAIG 282 at 283) when, in examining an 
apphcation for reinstatement of an officer who had been 
found to have convictions when his application form 
indicated to the contrary, the Chief Commissioner said: 

It is in the public interest that those who staff the 
WA prison service be carefully selected by the 
Director and it would be improper for the 
Commission in these particular circumstances to 
interfere with that discretion which has been given 
to him. 

The situation in the instant case in analogous because 
by virtue of the Diamond (Ashton Joint Venture) 
Agreement Act 1981, the employer has been given 
specific responsibilities and powers as prescribed in Part 
IV of the Act. The Undercliffe Nursing Home Case (1965 
65 WAIG 385) prescribes the rule that the Commission 
should ' 'intervene only when it is necessary to protect the 
employee against an unust or unfair exercise of the 
employer's right of dismissal". In the circumstances, as 
described in this decision, I am unable to come to the 
conclusion that the employee has been unjustly or 
unfairly dealt with by the employer. In reaching this 
conclusion I indicate that I have empathy with him in the 
situation in which he now finds himself, however, the 
industry in which he chose employment requires 
additional standards of care and conduct. It might well 
be in other circumstances that similar actions to those in 
this case would not attract the ultimate penalty of 
summary dismissal, however, the assessment of the 
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situation must be done against the background of the 
circumstances in the industry in which the worker is 
employed. 

The application will be determined by an order for 
dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR823 of 1986. 

Between Electrical Trades Union of Workers of Austra- 
lia (Western Australian Branch), Perth, Claimant 
and Argyle Diamond Mines Pty Limited, 
Respondent. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the 
claimant and Mr P.R. Smith on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 7th day of Janaury 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR510 of 1986. 

Between Electrical Trades Union of Workers of Austra- 
lia (Western Australian Branch), Perth, Claimant 
and Hamersley Iron Pty Limited, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 3rd day of February, 1987. 

Mr L. Benfell appeared on behalf of the Claimant. 
Mr A. Jackson (of Counsel) appeared on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: An Order dismissing the 
application on the grounds of a preliminary 
jurisdictional point was issued on 5 December 1986. The 
parties were advised that the reasons for decision would 
be handed down later. Herewith are those reasons. 

A dispute exists between Hamersley Iron Pty Ltd and 
technicians employed by the Company over the 
installation of an integrated telecommunications 
network. The Company intends that Telecom Australia 
will assume total responsibility for all maintenance of the 
system. 

The applicant union points out that its members at 
Dampier currently service the existing telecommunica- 
tions facility. In removing the maintenance function 
from the scope of the duties of its members at Hamersley 
Iron Pty Ltd, the applicant union is concerned that the 
skills of these employees will deteriorate to the point 
where career opportunities and job satisfaction within 
the Company will be severely limited and the prospects of 
employment as technicians outside Hamersley Iron Pty 
Ltd considerably reduced. The assurances given by the 
Company of revised work programmes for the 
technicians to ensure that future servicing of radios will 
be undertaken by these employees and a commitment to 
ongoing training for the technicians to keep up to date 

with technological change have not allayed the concerns 
of the tradesmen involved. The dispute is referred to 
arbitration whereby the applicant union claims that: 

Member employees of the respondent Company 
should be able to perform maintenance, installation 
and fault repair work on a certain portion of the 
Hamersley Iron Pty Ltd telecommunications 
network at Dampier. 

The Company raises the preliminary issue that the 
Commission lacks jurisdiction to deal with the matter 
which was referred out of a conference. The Company 
states: 

1. The respondent's telecommunications network 
is a telecommunications system and a telecom- 
munications installation within the definition 
of those terms in section 3 of the 
Commonwealth Telecommunications Act. 

2. The work claimed by the applicant for its 
members employed by the respondent is work 
referred to in section 94(1) of the Telecommun- 
ications Act. 

3. None of the respondent's employee members 
of the applicant is authorized to do the work 
pursuant to section 13 of the Telecommunica- 
tions Act. 

4. The respondent's telecommunications network 
does not fall within the exclusions referred to in 
section 94(2) and (3) of the Telecommunica- 
tions Act. 

The Telecommunications Act 1975 states: 

94. (1) Subject to subsections (2) and (3), a person 
other than the Commission — 

(a) shall not erect, maintain or 
operate a telecommunications 
installation within Australia; or 

(b) attach a line, equipment or 
apparatus to a telecommunica- 
tions system. Penalty: 
Imprisonment for two years. 

(2) Subsection (1) does not apply to the 
erection, maintenance or operation of tele- 
communications installations — 

(a) ... 
(b) ... 
(c) by any person authorized by the 

Commission to do so under 
section 13 to the extent and on 
the terms and conditions subject 
to which that person is so 
authorized under that section; 

(3) Subsection (1) does not apply to the 
attachment of a line, equipment or 
apparatus to a telecommunication system 
to the extent that the attachment is 
authorized by the Commission under 
section 13 and the terms and conditions 
subject to which it is so authorized are 
complied with. 

13. (1) The Commission — 
(a) may authorize a person to erect, 

maintain or operate a telecom- 
munications installation other 
than an installation for the 
purpose of transmitting or 
receiving messages by means of 
wireless telegraphy; and 

(b) may authorize the attachment 
of a line, equipment or 
apparatus, including equipment 
or apparatus for the purpose of 
transmitting or receiving 
message by means of a wireless 
telegraphy, to a telecommunica- 
tions system. 
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(2) The Commission may specify, in an 
authorization issued under subsection (1), 
the period in respect of which, and the 
terms and conditions subject to which, the 
authorization is to operate. 

3. 'telecommunications installation' means — 
(a) a line; or 
(b) any equipment, apparatus, structure, 

tower, antenna, tunnel, manhole, pit or 
pole used, or intended for use, in 
connection with a telecommunications 
service; 

'telecommunications service' means — 
(a) a service for transmitting, by means of 

electric or electro-magnetic energy — 
(i) sounds, including speech and 

music; 
(ii) visual images; 
(iii) signals for the communication, 

whether as between persons and 
persons, things and things or 
persons and things, of any 
matter otherwise than in the 
form of sounds or visual images; 
or 

(iv) signals for the actuation or 
control of machinery or 
apparatus; or 

(b) a service for receiving any such sounds, 
images or signals that have been trans- 
mitted by means of electric or electro- 
magnetic energy; 

'telecommunications system' means a system 
controlled by the Commission in connection 
with the provision of a telecommunications 
service; 

Although the applicant union queries whether the 
proposed PABX installation in the telecommunications 
network comes within the definition of a "telecom- 
munications service" as specified under the 
Telecommunications Act, it is clear that both parties 
have established that this is the case through direct 
enquiries with Telecom Australia. Indeed the form of the 
order sought by the applicant union at the hearing is 
based on the assumption that a license is necessary under 
section 13 of the Telecommunications Act for its 
members to undertake the work. 

Hamersley Iron Pty Ltd submits that, as the work 
being claimed by the applicant union for its members is 
the subject of section 94 and that as no authorization 
exists pursuant to section 13 of the Telecommunications 
Act, any maintenance of a telecommunications service 
by Hamersley Iron employees would render the 
Company and possibly the applicant union's members 
liable to a penalty under section 94. 

In view of the provisions of the Telecommunications 
Act it is the Company's submission that there is no 
jurisdiction in the Commission to make an order, the 
effect of which would be to require a breach of the 
Telecommunications Act. By the effect of law an order 
of the Commission would be invalid and therefor beyond 
the jurisdiction of the Commission. The exercise of 
delegated legislative authority of the Commission in an 
order directing the respondent Company to engage its 
employees on maintenance duties of a telecommunica- 
tions facility, would be in conflict with the Tele- 
communications Act 1975 and pursuant to section 109 of 
the Commonwealth Constitution, the order of the 
Commission would, to the extent of the inconsistency, be 
invalid. 

In seeking to rebutt the argument on the jurisdictional 
issue, the applicant union stresses that it is not its wish 
that Hamersley Iron Pty Ltd should be placed in a 
position of ignoring the operations of the Telecom- 
munications Act. Rather the order sought is for the 

Company to be directed to make an application to 
Telecom Australia for authorization for the relevant 
employees to undertake maintenance duties on the 
telecommunications service pursuant to section 13 of the 
Telecommunications Act. 

The applicant union argues that the Commission does 
not have jurisdiction to interpret the Telecommunica- 
tions Act. Furthermore, there are obstacles for the 
Commission deciding the preliminary issue inasmuch as 
there is insufficient evidence to establish that the 
proposed telecommunications system comes within the 
scope of the Telecommunications Act. Also the 
Commission should inform itself as to who has 
undertaken the work on the telecommunications system 
to date and under what authority, and that pursuant to 
Clause 29 of the Iron Production and Processing 
(Hamersley Iron Pty Ltd) Award 1985, the Company 
should show the necessity to have the proposed work 
undertaken by persons other than Hamersley Iron 
employees. 

In pursuing its argument that the order of the 
Commission should direct the Company to make 
application to Telecom Australia under section 13 of the 
Telecommunications Act, the applicant union points to 
the scope of an "industrial matter" under the Industrial 
Relations Act. A positive response from Telecom 
Australia in this regard would enable the applicant union 
to argue the merits of the relevant employees performing 
the tasks in the light of the provisions of Clause 29, 
Utilisation of Contractors, in the Iron Ore Producers 
and Processors (Hamersley Iron Pty Ltd) Award 1985. It 
is noted that at the Commission's request Hamersley 
Iron Pty Ltd enquired as to the policy of Telecom 
Australia with respect to an authorization under section 
13 and that this advice has been made available to the 
applicant union. 

The union's submission does not directly address the 
jurisdictional issue of whether the Commission could 
make an .order to give effect to the applicant's claim as 
referred for arbitration. There is implicit acceptance by 
the Union that performance of the work in question 
involves a telecommunications installation subject to 
section 94 and is conditional upon authorization under 
section 13 of the Telecommunications Act. The thrust of 
the union's submission takes the matter in a different 
direction. If an order were to direct the Company to 
make application under section 13 and that was rejected 
by Telecom Australia, could such an order be pursued to 
the point of compelling Hamersley Iron to take the 
matter to the Administrative Appeals Tribunal if indeed 
that avenue is available? I find it unnecessary to address 
this issue at this time as such consideration falls outside 
the narrow limits of the matter referred for arbitration 
and on which the preliminary jurisdictional issue is to be 
determined. 

I accept the arguments of the respondent Company on 
the preliminary issue and consider that an order giving 
effect to the applicant union's claims in terms of the 
schedule referred for arbitration, would be in conflict 
with the provisions of the Telecommunications Act 1975 
and would be beyond the jurisdiction of the 
Commission. 

The application is dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR510 of 1986. 

Between Electrical Trades Union of Workers of Austra- 
lia (Western Australian Branch), Perth, Claimant 
and Hamersley Iron Pty Limited, Respondent . 
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Order. 
HAVING heard Mr L. Benfell on behalf of the claimant 
and Mr A. Jackson (of Counsel) on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred onit under the Industrial Relations Act 1979 
hereby orders — 

That, on the preliminary issue, the Commission is 
without jurisdiction. The application is therefore 
dismissed. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR678 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Hospital Benefit Fund of WA Inc., Respondent. 

Before Commissioner S.A. Kennedy. 
The 15th day of January 1987. 

Mr C.D. Panizza appeared on behalf of the Applicant. 
Mr R.H. Gifford appeared on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application is brought 
pursuant to section 44 of the Industrial Relations Act 
1979. It was originally before the Commission as 
currently constituted by way of a compulsory 
conference. The dispute between the parties not being 
settled at that conference was referred for hearing and 
determination pursuant to subclause (9) of section 44 of 
the Act. 

The applicant claims that a member, Miss Terrie Marie 
Harvey has been unfairly discriminated against by her 
former employer, The Hospital Benefit Fund of WA 
(hereinafter the Fund), inthat it has refused to pay her a 
marriage bonus in accordance with her contract of 
employment. 

The respondent denies that any such payment is due 
Miss Harvey and denies that Miss Harvey has been 
discriminated against at all. 

Miss Harvey commenced work for the respondent on 
20 November 1979 and continued to work for it, with one 
short break which the parties agree did not interrupt her 
continuity of service, until her resignation effective from 
23 May 1986. Her work was not governed by any award. 

The marriage bonus which is at the centre of the 
dispute between the parties is a term of employment 
between the respondent and its employees. The dispute is 
actually in two parts. One concerns the pre-requisite 
conditions for the marriage bonus to become due. The 
other concerns the status of a de facto relationship. 

Miss Harvey entered into a de facto relationship in 
July 1982 which continued throughout the term of her 
contract of employment with the respondent. That is, at 
the time of her resignation Miss Harvey was in a de facto 
relationship of some four years standing. 

The applicant's arguments in this matter may be 
summarised as follows:— 

That de facto relationships are now recognised at law 
for purposes of property rights and social security 
benefits and as a form of marriage; that the community's 
interests, as expressed in the passage of the Equal 
Opportunity Act 1984 reflects this recognition; that the 
respondent has applied a double standard in that it 

recognised Miss Harvey as the head of the household for 
the purposes of her health insurance contributions while 
denying her status regarding the marriage bonus; that the 
terms and conditions of employment applying were 
essentially and traditionally drawn from the state public 
service and particularly from statutory authorities; and 
that de facto relationships are recognised in this area 
insofar as the marriage bonus is concerned. 

Therefore, the applicant submits, the Commission 
should order the respondent to pay Miss Harvey the 
marriage bonus on the grounds of equity. 

The respondent's main arguments were:— 
That the respondent, while accepting state public 

service conditions generally, was not bound by these; 
that ex-gratia payments equivalent to the marriage bonus 
and paid by the Public Service Board to female 
employees in de facto relationships did not bind the 
respondent; that Miss Harvey had not duly notified her 
employer of her status and thereby on that ground alone . 
did not qualify for the claimed entitlement; and that the 
institution of such a policy as foreshadowed by the 
applicant union in this case would place the respondent 
in an inequitous situation. 

The evidence is that the marriage bonus in question is 
explicitly drawn to the attention of new employees of the 
respondent at the time of or shortly after their 
engagement by way of a seven page brochure which sets 
out various terms and conditions of employment. It is 
agreed between the parties that the brochure before the 
Commission would have been the same for the purposes 
of these proceedings as that given to Miss Harvey when 
she commenced work for the respondent. The marriage 
bonus terms are contained within the detail on long 
service leave and are as follows:— 

Female staff who have been with the Fund three 
years or more after their 18th birthday and marry 
after joining the Fund are eligible for a 'Marriage 
Bonus' which is apro-rata payment of accumulated 
Long Service Leave. You can choose to take the 
Marriage Bonus or wait until you have been with the 
Fund for seven years and take Long Service Leave in 
the normal way. 

Leaving aside the matter of the status of a de facto 
relationship the first question is whether Miss Harvey 
met all the other requirements to make the entitlement 
due. 

The respondent claims that Miss Harvey did not 
because at no stage during the nearly four years of 
employment following the establishment of the de facto 
relationship did she advise the management of the Fund 
of that fact. 

Indeed, this claim was not raised with the respondent 
until after Miss Harvey's resignation had taken effect. 
According to the evidence of the Fund's personnel 
manager it was the widely known and accepted practice 
that any employee wishing to take up the option of the 
marriage bonus must notify the management at the time 
of that marriage or within "a reasonable" period. A 
"reasonable period" was defined by her as within three 
months of the marriage. 

Nor, the respondent submitted, would Miss Harvey's 
claim have succeeded if she had notified the Fund of her 
de facto relationship in accordance with the accepted 
custom and practice because at that time she did not meet 
the condition of three years service from her 18th 
birthday. 

The applicant argued that there was no stipulation in 
the brochure or anywhere else that the election to take 
the marriage bonus must have as a pre-requisite the 
notification of such marriage within any specified period 
in relation to the event. And further, the general policy 
of the Fund in following state public service conditions 
should prevail in this instance. Mr Panizza for the 
applicant did acknowledge that the Public Service 
Regulations 1978 did not support this position. 
Regulation 9(l)(a) prescribes that any female officer 
claiming the lump sum payment (marriage bonus) but 
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not resigning from her employment "shall make such 
application to the Permanent Head within a period of 
one month after the date of her marriage" and further, 
that Regulation 9(5) expressly precludes any election for 
a lump sum payment if the foregoing condition is not 
met. But, according to Mr Panizza, Regulation 9 is 
"generally seen as a guideline" only and the conditions 
of employment at the Fund generally follow the public 
authorities awards and not the Public Service 
Regulations. To support this he submitted copies of a 
number of clauses in such awards. 

However, I am not convinced by these arguments that 
the applicant has disposed of this issue. Suffice it to say 
that it appears to me that it is reasonable to imply that it 
was a term of the contract of employment that a claim 
for a marriage bonus be lodged within "reasonable" 
proximity to the event and I consider three months to be 
such a "reasonable" period. It follows that Miss Harvey 
has not met this criterion whether or not her claim is 
based on a marriage (or a de facto relationship) without a 
resignation from the employment, or on resignation 
from that employment. In my view the time lapse 
between the establishment of the de facto relationship 
and this claim is a serious obstacle to its success which 
can only be overcome in terms of equity. 

The applicant argued that to preclude Miss Harvey 
from the marriage bonus on the grounds that she did not 
notify her employer of her de facto status within a certain 
period is to ignore the problems of establishing just when 
such relationship is established, the usual "delicacy" of 
such situations and, effectively, would be to fly in the 
face of community standards and thereby be inequitous. 

A general point needs to be made. It concerns the 
origins of the marriage bonus. It has its history in the 
requirement for females in the public sector to resign 
from their employment upon marriage. It was, in effect, 
a form of monetary compensation for a work practice 
discriminating against some females. That work practice 
no longer exists. The payment of monetary 
compensation persists in the form of the marriage bonus 
— but it is only payable to females. The applicant seeks 
an extension of a provision which discriminates against 
one sector of the workforce on the grounds of sex while 
claiming that it discriminates against another on the 
grounds of marital status. For this reason I am not 
convinced that equity or the community interests raised 
by the applicant would be served by acceding to this 
claim. 

It is still necessary to make a specific finding in this 
matter. 

I note that Miss Harvey's own evidence is that she 
believed she was entitled to "something" because of her 
six years of service. To institute the marriage bonus as the 
"something" would be, it appears to me in thei 
circumstances, an effective discrimination against those 
employees who must complete seven years' service before 
becoming eligible for the prescribed long service leave 
entitlement. In my view that and the time lapse between 
the establishment of the de facto relationship and this 
claim is fatal to it. I see no reason to interfere with the 
respondent's decision in this matter. An order dismissing 
the application will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR678 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Hospital Benefit Fund of WA Inc., Respondent. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
applicant and Mr R.H. Gifford on behalf of the 
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respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 15th day of January 1987. 

(Sgd.) J.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR347 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and The Registrar, 
Kobeelya College, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 9th day of December 1986. 

Mr C.V. Evans on behalf of the Applicant. 
Mr R.H. Gifford on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter arises from the 
closure of Kobeelya College at Katanning in late June of 
this year. The College was a boarding school facility for 
girls and for the past 10 years it had been operating to all 
intents and purposes as a subsidiary of Penrhos College. 

It was decided in February that for a number of 
reasons the continued operations of Kobeelya College 
were not viable and must therefore cease. Seven members 
of the applicant union had been employed at the College 
under the terms of the School Employees (Independent 
Day and Boarding Schools) Award 1980. The closure left 
those workers unemployed and the union sought relief 
for them in pursuant to section 44 of the Industrial 
Relations Act 1979. There was no agreement reached at a 
conference held to discuss the matter so I heard the 
parties on 14 November, in order to determine the 
dispute. 

Mr Evans outlined the circumstances of each of the 
workers involved and he urged the Commission to follow 
a long line of precedents commencing with the Ingles case 
in 1979 and being brought right up to date in this 
jurisdiction by the variation to the Metal Trades Award 
approved by a Commission in Court Session in February 
of this year. He went a step further in requesting that in 
addition to the 'metal trades standard' provision for 
redundancy payments the judgement of President Fisher 
of the New South Wales Industrial Commission should 
be followed with the result that any award to a person 
over 45 years of age should be increased by a 
multiplication factor of 1.25. 

Mr Gifford, for the respondent employer, reminded 
the Commission that the awarding of severance 
payments was in no way prescriptive and he quoted a case 
wherein Fielding C. had declined to order a payment. In 
regard to the instant application, he adduced evidence of 
the financial situation of the employer and the long 
period of notification which had been given to the 
redundant employees. He properly reminded the 
Commission that in equity and good conscience one must 
consider the circumstances of the employer along with 
those of the aggrieved workers when bringing 
independent judgement to bear on the question. 

In my view, the 'metal trades' decision of the 
Commission in Court Session provides useful guidance 
for an individual Commissioner as to what might 
constitute a reasonable contemporary standard for 
severance payments in this jurisdiction. That decision 
also places beyond doubt the merit question if there was 
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indeed any need to convince that employees who lose 
their jobs through no fault of their own are entitled to 
some compensation for the inconvenience and hardship 
imposed upon them and for the loss of certain non- 
transferable credits. 

The financial situation of the employer presents a 
problem which has caused me no little concern. 

Kobeelya College accumulated a total loss of 
approximately $620 000 over a decade. After sale of 
assets and winding up, Mr Everard, the bursar, estimates 
that the nett loss to Penrhos of the whole operation has 
been $240 (XX). The claimant union would ask why the 
workers should be forced to carry a share of this burden 
by being denied severance payments. The question can be 
countered by the response that if the employer had been 
more prudent and closed the operation four years earlier, 
thus cutting the loss by some $300 000, then three of the 
seven workers covered in this application would not ever 
have commenced working in Kobeelya. 

Be that as it may, the employer on this occasion is not 
facing bankruptcy. The decision to close Kobeelya may 
be likened to similar re-organisations which occur from 
time to time in many large commercial undertakings. The 
Commission is advised that funds are available to meet 
any payment which might be ordered after due 
consideration of the claim. 

In summary then, I have attempted to balance the 
interests of the applicant workers and the employer. I 
have taken into account evolving standards in 
redundancy matters, in particular the views expressed by 
the Commission in Court Session in the Termination, 
Change and Redundancy Case (66 WAIG 580) and those 
of the Full Bench in rejecting appeals against decisions in 
like matters (Korda's case — 66 WAIG 483; Reilly's case 
— 66 WAIG 843). I have not found the precedent set by 
President Fisher of the New South Wales Commission to 
be apposite to this application. 

The application will be determined by an Order for 
payments to each of the seven employees amounting to 
90 per cent of the sums arrived at by the application of 
the table found in Clause 33A(3) Severance Pay of the 
Metal Trades (General) Award No. 13 of 1965 (66 WAIG 
598). This should result in payments based on eight 
weeks' pay to A.B. Zanlay, L. lacabellis, S. Marris and 
R. Zottola; seven weeks to H. Mereandante and four 
weeks to N. Hicks and J. Smid. 

I invite the parties to confer on the exact calculations 
and to submit a schedule of the relevant dollar amounts 
for inclusion in the minutes of a proposed order to reflect 
this decision. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR347 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and The Registrar, Kobeelya 
College, Respondent. 

Order. 
HAVING heard Mr C.V. Evans on behalf of the 
Claimant and Mr R.H. Gifford on behalf of the 
Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That the Respondent is to pay to the Claimant the 
sums as detailed in the Schedule attached hereto 
within 21 days of the date herein. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Alan Bin Zanlay Gardener/Groundsman 

full-time 
7.2 weeks' pay $1 974.96 

Nerida Hicus Domestic 
25 hours casual 
3.6 weeks' pay $ 703.08 

Lena lacazellis First Cook 
full-time 
7.2 weeks' pay $2 000.88 

Shirley Marris Domestic 
34 hours casual 
7.2 weeks' pay $1 912.39 

Heidi Mereandante Domestic 
32 hours casula 
6.3 weeks' pay $1 574.87 

Jeanette Smid Domestic 
32 hours casual 
3.6 weeks' pay $ 899.93 

Rena Zottola Domestic 
full-time 
7.2 weeks' pay $1 874.88 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR616 of 1986. 

Between the Royal Australian Nursing Federation Indus- 
trial Union of Workers, Perth, Applicant and 
Bamboo Creek Mine Management Limited, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 14th day of October and 

the 11th day of November 1986. 
Mr M.A. Jahn on behalf of the Applicant. 
Mr G.D. McKenzie on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44(9) of 
the Industrial Relations Act 1979. The Royal Australian 
Nursing Federation seeks an order for re-employment on 
behalf of Barbara Jean Olivia Duke, an Occupational 
Health Nurse and Safety Officer dismissed from her 
employment by Bamboo Creek Mine Management 
Limited. 

Miss Duke commenced employment with the 
Company on 2 December 1985 and was dismissed during 
a meeting between herself and two directors of the 
Company at the mine site on 4 December 1986. Her 
dismissal was summary, but she was paid the equivalent 
of four weeks salary. The reasons for Miss Duke's 
dismissal were conveyed to her in the form of a 
memorandum. A copy of this memorandum was 
tendered as an exhibit during the formal proceedings and 
I think its most relevant parts warrant reproducing here. 

Miss Duke had commenced employment with the 
Company in December 1985 and shortly after 
commencement began to dispute her terms and 
conditions and to lobby for changes in the most 
aggressive manner. The Company determined by 
way of reference to the industry in general and upon 
advice given by the Australian Mines and Metals 
Association, that her terms and conditions were 
compatible with her responsibilities. Notwithstand- 
ing this advice, the Company gave Miss Duke in 
March 1986 an offer to adjust her terms and 
conditions including a 29 per cent increase in salary. 
Miss Duke rejected the Company's offer and 
continued to dispute her terms and conditions in 
such a manner as to involve other employees and 
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union representation, which were advised raised the 
question of whether she considered herself 
employed by the Company at all. 

Miss Duke refused to accept responsibility for her 
private telephone calls, or to accept payroll 
deductions for those private telephone calls she has 
made on the Company's telephone. 

The underground miners refused to accept or 
respect her advice or comments on health and 
safety. 

Many of the persons on-site refused to have her 
attend to them and this was a major concern to the 
Company in view of the small tightly knit nature of 
the community. 

Miss Duke through her actions was expressing 
great difficulty in coming to terms with Company 
policies such as storage of the ambulance. 

Miss Duke was advised that her conduct as cited 
above was generally creating a psychologically 
unhealthy and unsafe working environment for the 
other employees of the Company. Messrs Strmotich 
and Millard stated that the Company could no 
longer assume the associated risk that some 
unpleasant incidentn or accident might occur as a 
result of the generally negative attitude towards 
health and safety, she was engendering in the 
workforce. Miss Duke replied that the attitude was 
the workforce's problem not hers. 

Given Miss Duke's profession and the position she 
held with the Company, the several allegations and the 
conclusion are very serious indeed. They amount to a 
charge of misconduct and in my opinion fairness requires 
that the burden of proof is placed upon the Company in 
this case. 

Testimony for the Company was given by Alan 
Cameron Robertson, the Mine Manager and the person 
with the day to day relationship of superior to Miss Duke 
at the mine site, George Michael Strmotich, Director of 
the Company's Management and Raymond Alexander 
Millard, Direct and person in charge of the Company's 
Perth operations. Messrs Strmotich and Millard were the 
persons responsible for terminating Miss Duke's 
employment on the day in question and it is clear from 
their testimony that in taking this action they did so on 
their perceptions of Miss Duke's conduct and 
performance on information obtained from others, from 
files and from their own reactions to Miss Duke's 
demeanour at a breakfast discussion of some 30 minutes 
duration. I mention also, that Mr Roberts was not part of 
the discussion between the Directors and Miss Duke 
when she was dismissed. 

Mr Roberts spoke about events involving Miss Duke's 
behaviour which indicate that she had certain short 
comings. The general impression he gave me was that he 
thought Miss Duke was over paid, unco-operative in 
some areas where others were co-operative, interfering in 
some respects, also talkative to an inordinate degree and 
to the detriment of his own efficient use of time. In other 
words, she had become a nuisance and he questioned her 
value to the Company. Furthermore, he was very 
dissatisfied with her performance in respect of employees 
obtaining mine workers certificates, these certificates 
being a requirement under the relevant regulations and 
part of Miss Duke's responsibilities. However, Mr 
Roberts stated that he did not question Miss Duke's 
technical ability and his testimony also revealed that he 
never warned her that her conduct was leading to her 
employment being threatened. 

Overall, Mr Roberts testimony does not show a 
likelihood of Miss Duke "creating a psychologically 
unhealthy and unsafe working environment for other 
employees of the Company". This, of course, being the 
conclusion in the list of complaints against her. 
Furthermore, since he is the Manager of the mine and 
therefore the person responsible under the Mines Act 
Regulations Act for the safety of the mine and all of its 
employees, I think the reasonable conclusion is that if 

Miss Duke had reached a stage where she posed a 
probable threat to the Company's employees, Mr 
Roberts would have taken appropriate steps to remove 
her from this position, dismissal if he deemed it 
necessary. But these were not his actions and I think it 
proper that I bear this fact in mind in considering the 
testimony of Messrs Strmotich and Millard. 

Apparently, Mr Strmotich was advised in July of some 
incidents on-site concerning Miss Duke. One of these 
incidents involved her alleged unauthorzed use of an 
ambulance, and I am left in no doubt that Mr Strmotich 
viewed her conduct in this respect very seriously. 

At a site meeting on 3 September, Miss Duke's name 
was raised in discussions concerning various matters. Mr 
Strmotich said that he obtained Miss Duke's file and 
took it to his site residence for perusal on that evening. 
The contents of the file disturbed him, but my impression 
is that his greatest concern arose from the fact that Miss 
Duke had renegotiated her original contract terms 
regarding salary, resulting in a salary increase of 29 per 
cent. As I view Mr Strmotich's testimony, he considered 
Miss Duke's successful salary claim as proof of her 
dominance in the manager employee relationship at the 
mine and in view of information he had received 
concerning other incidents involving Miss Duke, she 
loomed as a threat to the Company's duty of care to its 
employees. 

It is of material importance that Mr Strmotich was 
quite emphatic in saying that Miss Duke's employment 
should have been ended very early when she had decided 
that her salary was not sufficient. I must say that I have 
viewed Mr Strmotich's testimony in this light also and I 
have formed the opinion that he would have welcomed 
information of any kind that would appear to lend 
support to a decision to summarily dismiss Miss Duke. I 
am fortified in this opinion, having regard for Mr 
Strmotich's testimony during cross examination, when 
questions were put to him about the source and reliability 
of the information he acted upon at the meeting with 
Miss Duke and which is referred to in Exhibit 6. This 
testimony revealed the extent to which Mr Strmotich 
relied upon the information of others to make a case 
against Miss Duke. While in a particular case 
information of this kind may be sufficient to satisfy the 
evidentiary test, I do not think that Mr Strmotich could 
reasonably expect that his evidence would be convincing 
given the seriousness of his allegations against Miss 
Duke. 

Finally, it is also my opinion that Mr Millard's 
testimony is not strong enough to make a case for Miss 
Duke's dismissal on the grounds of her continued 
employment creating a psychological unhealthy and 
unsafe working environment for other employees. I have 
given full consideration to his remarks concerning Miss 
Duke refusing to accept the responsibility of her 
position, but I think it most likely that upon hearing the 
allegations made against her at the meeting, Miss Duke 
would have asked Mr Millard to provide explanations 
about the source and reliability of his information. Mr 
Millard would have been unable to provide more than he 
did in answering questions along these lines put to him in 
cross examination during the proceedings before me and 
it is as likely as it is not that Miss Duke would have 
reacted heatedly, thus giving the impression of avoiding 
her responsibility. 

It is my conclusion that Miss Duke's dismissal was 
wrongful thus unfair, however, I am far from saying that 
she was a model employee. Even so she was never warned 
that her employment was at risk due to her attitude and I 
believe that it would have been in the interest of herself 
and the Company had a warning been given to her long 
before she was dismissed. 

My decision is that an order will issue requiring the 
Company to offer Miss Duke a new contract of service 
without loss of rights due to her previous employment. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR616 of 1986. 

Between the Royal Australian Nursing Federation Indus- 
trial Union of Workers, Perth, Applicant and 
Bamboo Creek Mine Management Limited, 
Respondent. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the Royal 
Australian Nursing Federation Industrial Union of 
Workers, Perth and Mr G.D. McKenzie on behalf of 
Bamboo Creek Mine Management Limited, I the 
undersigned member of th Western Australian Industrial 
Relations Commission, exercising the powers conferred 
on me by the Industrial Relations Act 1979, do hereby 
order: 

That Bamboo Creek Mine Management Limited 
offer Barbara Jean Olivia Duke, a contract of 
service in the capacity of Occupational Health 
Nurse and Safety Officer with salary and conditions 
of employment according to the contract of service 
between herself and Bamboo Creek Mine 
Management in force on 3 September 1986; and that 
with respect to all rights in employment that accrue 
through continuous service, and insofar as such 
rights have not been discharged under the contract 
of service in force on 3 September 1986; a contract 
of service hereafter entered into between Barbara 
Jean Olivia Duke and Bamboo Creek Mine 
Management Limited shall be deemed to have 
commenced on 2 December 1985. 

Dated at Perth this 5th day of January 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR744 of 1986. 

Between Royal Australian Nursing Federatin, Industrial 
Union of Workers, Perth, Applicant and Silver 
Chain Nursing Association, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 28th day of November 1986. 

Ms S.J. Ardern appeared on behalf of the Applicant. 
Mrs P.E. Bentley appeared on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: In this dispute, which was not 
settled at the conference held in accordance with section 
44 of the Industrial Relations Act 1979, the Royal 
Australian Nursing Federation alleges that its member, 
Miss E.L. Broome, was unfairly dismissed from her 
employment as Matron of Cottage Homes by the 
respondent employer, the Silver Chain Nursing 
Association. The applicant union seeks a declaration to 
that effect and invites the Commission to order 
compensation in the region of $100 000, an amount 
which would sustain Miss Broome's salary from the time 
of the alleged dismisal until she reaches pensionable age 
some four years hence. 

I heard the parties on 19 November 1986 and evidence 
as to the happenings surrounding the cessation of Miss 
Broome's employment was adduced from the employee 
herself and from union organiser, Ms Nolan, on behalf 
of the applicant union. Evidence for the respondent 
employer was given by Mrs S. Doyle, Ms L. Cox and Mrs 
D. Reynolds, all of whom are on the Head Office staff of 

the employer and had some involvement with the events 
concerning Miss Broome. At the end of the day, Ms 
Nolan's evidence had no bearing on my decision in the 
matter so it is not traversed in these reasons. 

On matters of factual detail and in their recollections 
of interviews with Miss Broome, the respondent's 
witnesses were precise and assured, being aided by file 
notes written at the time and produced as exhibits at the 
hearing. Not surprisingly, Miss Broome, whose 
livelihood was at risk, was suffering a deal of stress and 
emotional trauma, so that her memory differs from that 
of the other witnesses and her view of the outcome of 
some vital interviews is quite different from the other 
participants. 

Where there is conflict in the evidence, I have 
preferred the version presented by the respondent's 
witnesses. Ignoring the weight of numbers, they have the 
balance of probability on their side and unlike Miss 
Broome they did not waver under cross examination. 
(Transcript p. 11, 20.) 

The facts of the matter may be shortly stated. Miss 
Broome was appointed as Matron of Cottage Homes in 
1984, having previously served the Association for 6Vi 
years in various bush nursing posts. She believed that 
there were a number of problems at the facility which 
created for her an unbearable workload, so much so that 
she submitted a written report to Head Office in March 
1985 seeking the appointment of extra staff. Mrs Doyle, 
deputy director of nursing, noted an interview with Miss 
Broome in April 1985 when the workload was discussed 
and it was suggested that the Matron was allowing the 
residents to become to dependent upon her. In late May 
1985 Mrs Doyle visited the Homes to resolve a problem 
with staff and their mode of dress; she noted that Matron 
had difficulty making decisions pertaining to policy or 
staff. Again in early October 1985 Mrs Doyle and others 
spent time endeavouring to assist Miss Broome with the 
filling in of Personal Care Subsidy Sheets. It was noted 
that her attitude was negative and she was counselled to 
re-organise her time so as to allow for more attention to 
be paid to administrative tasks. 

In late November 1985 and January 1986, Mrs Doyle 
and others assisted with an industrial problem by 
drawing up new rosters at Miss Broome's request. It was 
agreed that the operation of the rosters would be 
reviewed after three months. Mrs Doyle was later 
annoyed to discover that the new rosters had not been 
introduced. In April 1986, Mrs Doyle was again required 
to intervene in a problem concerning appropriate dress 
rules for staff at Cottage Homes. Also in April, Mrs 
Doyle accompanied Ms L. Cox, who at the time was 
acting chief executive officer of the Association, to meet 
with Miss Broome at Cottage Homes. Miss Broome 
complained that the meeting's purpose had been to solve 
the problems she had identified, but instead her superiors 
were intent on personal criticism of her performance. 
She did not feel that her continued employment was in 
jeopardy. Ms Cox, for her part, was firmly of the view 
that she had made it perfectly clear to Miss Broome how 
dissatisfied she was with her performance as Matron. 

Mrs Doyle attended meetings with residents and staff 
in July, in an attempt to resolve complaints that both 
groups were directing against the Matron. 

In August 1986, Mrs Doyle made a note of her very 
serious doubts as to the ability of Miss Broome to 
manage Cottage Homes. She recommended that 
someone from Head Office should spend time in 
observation with a view to developing recommendations 
for staffing and running the establishment. 

Perhaps in response to Mrs Doyle's report, Mrs D. 
Reynolds, acting assistant director of nursing, visited 
Miss Broome on 29 September and spent the whole day 
observing the situation with a view to identifying 
problem areas. She gave a deal of advice and attempted 
to clarify the level of responsibility which the Matron 
must accept without seeking guidance and assistance 
from Head Office. Miss Broome was pleased with the 
outcome of that visit. 
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On 13 October, Miss Broome sought Mrs Reynolds' 
help again; on this occasion regarding a relief cook. It 
seems that Mrs Reynolds felt that this was the last straw. 
She believed that the solution of such problems was very 
much the Matron's sphere of responsibility; despite that 
however, Miss Broome's action in using a registered 
nurse as relief cook in an emergency was seen to be highly 
inappropriate. The matter was discussed with Ms Cox, 
who holds the ultimate authority over termination of 
employment, and it was agreed to issue a Formal 
Warning of Adverse Performance to Miss Broome. The 
Commission was informed that the protocol of the 
procedure required a further review in two weeks when, 
failing significant improvement, a final warning would 
issue. After a further two weeks, if the problem had not 
been overcome, then a termination would be effected. 

Mrs Reynolds handed the warning to Miss Broome on 
13 October and some discussion ensued. Miss Broome 
has said that she was very distressed and did not 
volunteer a resignation even though that was discussed. 
She said that Mrs Reynolds promised to explore with Mx 
Cox the possibility of an alternative position for her. Mrs 
Reynolds' memory was that Miss Broome was tearful but 
composed and that the question of resignation arose 
when Miss Broome asked for her advice. She opined that 
Miss Broome would be better off seeking a position 
which was less stressful and after some discussion Miss 
Broome indicated that she would resign. There was some 
talk of the effective date and the interview ended with 
Mrs Reynolds' departure to discuss such details with Ms 
Cox. Miss Broome says that she was playing for time, 
that she did not intend to resign but needed breathing 
space in order to think calmly. In any event, Mrs 
Reynolds returned next morning to tell Miss Broome that 
her resignation could take effect from the following 
Friday when she was due to take leave. A notice period 
would not be required. There was some talk of putting 
the resignation in writing and Mrs Reynolds left 
expecting that a suitably worded letter would be 
forwarded to Head Office. 

When the resignation did not arrive, Ms Cox wrote to 
Miss Broome formally accepting her verbal resignation 
and waiving any notice period. The unions says that Miss 
Broome did not resign, she was dismissed and the 
dismissal was unfair because she was not given the 
training, counselling or assistance needed to enable her 
to cope, nor was she given a sufficient warning period in 
which to remedy her alleged deficiencies. 

It is clear from the evidence that Miss Broome was 
unable to cope with the demands of the administrative 
tasks required of the Matron of Cottage Homes. It was 
inevitable that she would cease to occupy the position 
on 17 October or at the very latest when the formal 
warning protocal had run its course, some three weeks 
after her return from annual leave. The propriety of 
setting the formal warning procedure in motion cannot 
be questioned; Miss Broome must have been well aware 
of her shortcomings as an adminstrator. When handed 
the warning notice she may well have felt that following 
Mrs Reynolds' friendly advice would allow her the 
opportunity to leave the scene with some dignity 
preserved. She expected that Mrs Reynolds woulc convey 
to her some offer by Ms Cox of an alternative position. 

When Mrs Reynolds returned the next morning with 
no offer of another job, Miss Broome may well have 
changed her mind about resigning, if indeed she had ever 
really intended so to do. She avoided giving a written 
resignation to Mrs Reynolds and did not later write one. 

Ms Cox has given evidence that termination of 
employment is exclusively her area of responsibility. No 
other officer has any power to act in such matters which 
presumably includes accepting resignations. There is no 
evidence that Miss Broome ever discussed the question of 
resignation with Ms Cox and she at no time submitted a 
letter of resignation. In those circumstances, the letter 
dated 17 October 1986 which Ms Cox addressed to Miss 
Broome advising acceptance of her 'resignation', can 
only be seen as an effective letter of dismissal. 

I have already stated that the Association had good 
reason for removing Miss Broome from the position of 
Matron. In light of the two year history of her 
incumbency, it was reasonable to shorten the formal 
protocal procedures. Those procedures might well be a 
useful policy to assist the employer and the union to 
negotiate meaningfully but as such they do not impinge 
upon the Commission's responsibility to bring an 
independent judgement to bear on the questions of 
fairness. 

I turn now to address the question whether in all the 
circumstances the employer has given Miss Broome a fair 
deal. She has worked for the Association for nine years 
and in the absence of evidence to the contrary one 
presumes that her performance, prior to taking up the 
Matron position, was satisfactory. One can only 
speculate as to the nature of the selection procedures 
which resulted in her being appointed to a position for 
which she has proved to be unsuited. In view of her age 
and her previous service one would expect a caring and 
compassionate employer to remove Miss Broome from 
the position of Matron and to employ her at a level of 
responsibility commensurate with her ability. 

I propose to issue an order requiring the respondent to 
offer Miss Broome a suitable position. In view of the fact 
that pro rata long service leave and accumulated annual 
leave payments have already been made, there is room 
for some leeway in the urgency that might ordinarily 
surround the task identifying a suitable position. In the 
event of a dispute regarding suitability or acceptability of 
any position, the Commission will be available to 
mediate. 

I invite the parties at a speaking to the minutes to 
submit a draft of an order which would reflect this 
decision while allowing for the resolution of the practical 
difficulties involved in complying with the order. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR744 of 1986. 

Between Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, Applicant and Silver 
Chain Nursing Association, Respondent. 

Order. 
HAVING heard Ms J. Arden on behalf of the Applicant 
and Mrs P.E. Bentley on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That the respondent shall, within seven (7) days of 
the date of this Order offer to Miss E.L. Broome 
full-time employment in a position equivalent to 
that which she occupied prior to taking up the 
position of Matron at Cottage Homes, Highgate. 

The said Miss Broome shall respond to that offer 
within seven (7) days of receiving it from the 
respondent. 

In the event that Miss E.L. Broome accepts the 
offer of employment, it shall commence on a day 
thereafter, mutually agreed between the respondent 
and Miss E.L. Broome. 

Dated at Perth this 17th day of December 1986. 

(Sgd.) J.A.NEGUS, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR 538 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Cecil Bros Pty Ltd, Respondent. 

Before Commissioner S.A. Kennedy. 
The 31st day of October 1986. 

Reasons for Decision. 
THE COMMISSIONER: This application initially came 
before the Commission as currently constituted by way 
of a compulsory conference pursuant to section 44 of the 
Industrial Relations Act 1979. The matter not being 
settled at the conference it was referred for hearing and 
determination. The memorandum of the matter in 
dispute states: 

1. The Applicant seeks an Order declaring that 
Mr Glen Aquino was unfairly dismissed on 28 July 
1986 from his employment as storeman and his 
reinstatement without loss of entitlements. 

2. The Respondent objects to the issuance of any 
Order and denies that the dismissal of Mr Aquino 
was unfair. 

Mr Glen Aquino commenced work for the Respondent 
in 1973 at the age of 22 years. He was employed 
continuously by the Respondent over the next thirteen 
years until his dismissal in July of this year. At the time of 
his dismissal he was employed as a storeman in the 
Respondent's central warehouse, the Respondent being 
in the retail shoe business with sales outlets throughout 
the Perth metropolitan area and in various country 
centres. 

The immediate events leading to his dismissal were: on 
28 July 1986 Mr Aquino commenced work at his usual 
starting time of 7.30 a.m. Over approximately the next 45 
minutes he was engaged in "benching" a particular line 
of shoes. He had begun this task on the previous Friday. 
Some time after he commenced work Mr Aquino was 
told by the assistant manager of the warehouse, Mr 
Michael Cinkurs, that he was to finish what he was doing 
and then go to another area of the warehouse to assist in 
the "breaking out" of packs of shoes which had arrived 
in container shipments. Mr Aquino went to the packs 
area. The storeman who usually worked in that area, Mr 
Danny Bosevski, and two other employees drawn from 
other areas were already in the process of breaking out 
the packs. Mr Aquino was told by Mr Bosevski that he 
was not needed and that there was not enough room for 
him to assist. Mr Aquino then returned to his bench 
position and resumed work there. Some time later he was 
questioned by the assistant manager as to why he was not 
working in the packs area. There is a dispute between the 
parties as to the content and manner of this discussion 
but its upshot was that Mr Aquino was interviewed by 
the warehouse manager, Mr Clive Harrison, in his office. 
Again there is disagreement between the parties as to the 
content and manner of this interview and a subsequent 
interview between the two men. In the event Mr Harrison 
dismissed Mr Aquino shortly after 10.00 a.m. 
Subsequently Mr Aquino's termination payment, 
including one week's pay in lieu of notice, was forwarded 
to him by the Respondent. 

Mr Bullock for the applicant union conceded from the 
outset that Mr Aquino did not carry out an instruction. 
But, he submitted, this needed to be seen in the context 
of the work environment and, in particular, the fact that 
Mr Aquino was the union representative at the 
warehouse. According to Mr Bullock, the warehouse 
manager was strongly anti-union, had been responsible 
for a series of problems encountered by the union in the 
implementation of the 38 hour week in the warehouse 
and, subsequent to that implementation, had 
discriminated against those employees who had not 
chosen the Respondent's favoured option of a shorter 
working day by denying them customary "privileges" 
such as extra time off work. Mr Bullock claimed that 

these factors had led to divisions amongst the employees 
and, in the case of Mr Aquino, a degree of frustration 
which was galvanised on the 28 July 1986 by what he saw 
as the deliberate unreasonableness of the warehouse 
management over his response to the direction to work in 
the packs area. The attention of the Commission was 
drawn to the length of Mr Aquino's service with the 
Respondent and evidence of the quality of this service in 
that on only two occasions in that period had he not 
received a bonus, such bonuses being paid in June and 
December of each year. Mr Bullock also submitted that 
throughout the period of his 13 years of service with the 
Respondent, Mr Aquino had not been formally warned 
nor advised at any time that his work or his attitude was 
unsatisfactory. 

For the Respondent Mr Gifford submitted that the 
decision to terminate Mr Aquino's employment had been 
taken with due regard for the length of his service and 
was justified by the seriousness of the incidents on 28 
July which, he said 

reflected a blatant refusal on the part of Glen 
Aquino of compliance with reasonable instructions 
from the company and in particular through the 
assistant warehouse manager. 

Mr Gifford denied that there was any connection 
between the events surrounding the implementation of 
the 38 hour week in the warehouse of the Respondent 
with the events of 28 July 1986 as far as the Respondent 
was concerned and that it was sufficient for the 
Respondent to prove it so for the Applicant's case to fail. 
Rather, he said, the events of that day marked the 
culmination of a number of instances whereby Mr 
Aquino had chosen to challenge the authority of the 
company as exercised through either the manager of the 
warehouse or his assistant. According to Mr Gifford, Mr 
Aquino's poor attitude could be traced back to a point 
some 18 months earlier when he had relinquished a 
position in the handbags section of the warehouse on the 
grounds that Mr Harrison was not paying him the sum 
agreed upon when he took on the role. Mr Gifford 
claimed Mr Aquino's aggrievement was exacerbated 
when Mr Cinkurs, a person Mr Aquino did not think 
worthy of a position of authority, was appointed by Mr 
Harrison to assist in the managing of the warehouse. Mr 
Cinkurs took up that position approximately three 
months before Mr Aquino was dismissed. 

The matter of the direction given by Mr Cinkurs to Mr 
Aquino on the day in question is dealt with first. 
Notwithstanding Mr Cinkurs' claim that Mr Aquino's 
manner at the time was grudging, it is clear that Mr 
Aquino did accept that direction to the extent anyway 
that he did report to the packs area to undertake the 
work. The fact is he did not carry out the work. Mr 
Gifford argued that, notwithstanding the circumstances 
which shall be gone in to subsequently, Mr Aquino 
should have carried out Mr Cinkurs' instruction. I am 
not convinced by these arguments for several reasons. 

According to the evidence of Mr Harrison and of Mr 
Cinkurs, the job of breaking out the packs was one of 
high priority because it was necessary to clear the area to 
make way for another shipment which was expected that 
day. But that is not to say Mr Aquino was privy to this 
information or the high priority being put on the work by 
the management of the warehouse. Mr Cinkurs' 
direction to Mr Aquino was to finish the work he was 
doing and go to the packs area where, as he put it, he was 
"getting about three or four guys to finish off the 
packs''. That was the extent of it. There is nothing before 
the Commission to indicate that Mr Aquino knew the job 
was as urgent or of the priority that Mr Harrison and Mr 
Cinkurs gave it in their evidence. Further, when Mr 
Aquino did report to the packs area, three employees 
were already at work there. One, Mr Bosevski, who 
might reasonably be assumed to have been privy to the 
degree of importance attached to the work by the 
management, told Mr Aquino he was not needed and, 
effectively, that he would get in the way of those already 
at work if he carried out Mr Cinkurs' direction. In the 
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light of this and the fact that there were already three 
persons working in the area, a number which appears to 
have been more than usual and in conformity with Mr 
Cinkurs' statement to Mr Aquino at the time the 
direction was given, it does not appear that Mr Aquino's 
action at that time in not carrying out the direction was 
unreasonable. 

Nor am I convinced that his action in returning to his 
original work position instead of reporting immediately 
to the assistant manager was unreasonable. Mr Harrison 
gave evidence that employees are expected to display 
initiative and especially if they were experienced in the 
various facets of work in the warehouse. Mr Aquino was 
so experienced. Initiative was especially expected in the 
case of "floaters" — employees who moved from area to 
area according to the demand for labour in those areas. 
Mr Harrison described Mr Aquino as a "floater". 
Further, it is clear that the directing of staff was not 
strictly limited to the warehouse manager and his 
assistant. For instance, it was the evidence of Mr 
Harrison that at least one other employee in the 
warehouse was in a position to direct others who came 
within his particular ambit. It was reasonable for Mr 
Aquino to assume that Mr Bosevski was speaking with, if 
not authority, at least some better knowledge of the job 
requirement that he, Mr Aquino, was aware of when he 
told Mr Aquino he was not needed. 

Further reasons may be added. As assistant manager it 
was Mr Cinkurs' role to oversee various functions in the 
warehouse. It was a roving commission. It would have 
been necessary for Mr Aquino to go looking for Mr 
Cinkurs in order to report to him. Instead Mr Aquino 
resumed working in his original position. He had earlier 
been "benching" a line of shoes which was in demand in 
the Respondent's various retail outlets. Mr Aquino's 
evidence is that he took up similar work on his return. Mr 
Cinkurs' view is that that work would have been 
completed within approximately 10 minutes of the 
direction to go to the packs area but the Respondent did 
not dispute that Mr Aquino did work when he returned 
to his original position. 

In the light of the foregoing and with regard for all 
before the Commission, I find that the action of Mr 
Aquino in leaving the packs area did not constitute a 
denial of Mr Cinkurs' authority. Similarly I find that his 
action in returning direct to his original work position 
did not constitute any such denial of that authority. 
Indeed it appears both actions were consistent with the 
degree of initiative expected of experienced employees by 
the Respondent. 

These findings do not dispose of the question of Mr 
Aquino's attitude to the authority of the Respondent. 
But they do narrow the question of his actions on the day 
to the events which transpired from the point where Mr 
Cinkurs questioned Mr Aquino as to why he was not at 
work in the packs area to the point where his dismissal 
was effected by Mr Harrison. The total time involved 
appears to have been no more than 30 minutes. 

There are significant differences in the accounts of Mr 
Aquino on the one hand and of Mr Harrison and Mr 
Cinkurs on the other regarding the events in that period. 
The most important of these concern the tenor and 
substance of the various meetings which took place. In 
brief, each side claimed unfailing politeness and 
reasonableness in the face of great provocation by the 
other side. 

In all there were four separate meetings during this 
period. Two were between Mr Aquino and Mr Cinkurs. 
T wo were between Mr Aquino and Mr Harrison, with Mr 
Cinkurs being present for the early part of one of these. 
It is highly probable that all discussions which took place 
at these meetings were "heated" to some degree. 

The first discussion was between Mr Cinkurs and Mr 
Aquino. Mr Aquino, according to Mr Cinkurs, so 
seriously challenged his authority to give directions that 
he had no recourse but to report the matter to the 
warehouse manager. According to Mr Aquino, he 
merely informed Mr Cinkurs "in a polite way" of the 

circumstances of his leaving the packs area. Having 
regard for all before the Commission and, in particular, 
the evidence of Mr Aquino in response to questions 
about the authority of Mr Cinkurs, I find that it is highly 
probable that he did question that authority, and in a 
manner which could not be overlooked. Further I find 
that it is highly probable that Mr Aquino continued to 
question the authority of Mr Cinkurs in the subsequent 
discussions with Mr Harrison and, by implication at 
least, the authority of the manager as well. In the event 
the penalty was dismissal. The question then becomes 
whether the severity of the penalty was warranted by the 
transgression and in the context in which it took place. 

It appears the management of Betts and Betts Pty Ltd 
have a traditional "open door" policy with regard to 
employees. Relations are on a given names basis and it is 
apparent employees generally have ready access to the 
top levels of management. These were on the same site as 
the warehouse. 

In the period between Mr Harrison's first and second 
interview with Mr Aquino, Mr Harrison arranged to 
have Mr Aquino's termination pay cheque drawn up and 
attempted to give it to Mr Aquino at that time. It was in 
an envelope. Mr Aquino refused to take it. In evidence he 
stated that he did this because he guessed what its 
contents were and intended to appeal either to the 
general manager of the company, Mr Danny Breckler, or 
to a director, Mr Marcus Rosenwax. Mr Aquino claims 
he was effectively prevented from taking this action by 
the warehouse manager's threat to call in the police if he 
didn't leave the premises immediately. Mr Harrison's 
version is that the threat was made because Mr Aquino 
was "hanging around" waiting for a union official to 
arrive. Of course that claim of itself does not contradict 
Mr Aquino's version as to his intentions. Certainly the 
evidence of Mr Rosenwax suggests that Mr Aquino was 
effectively prevented from making such an appeal on the 
day by the action of Mr Harrison. But that is not to say 
such an appeal would have had any success. Indeed the 
evidence is that Mr Rosenwax was aware of Mr 
Harrison's action in dismissing Mr Aquino and had 
chosen to endorse it. According to Mr Gifford it was Mr 
Aquino's mistake to assume that an avenue of appeal 
from Mr Harrison's authority was open to him and that 
the penalty was dismissal. From the evidence it would 
appear that the traditional company policy was at least a 
contributing factor in Mr Aquino's mind in making that 
"mistake". 

Other issues were raised by the parties as relevant to 
the context of the dismissal. 

First, Mr Gifford's contention that the decision to 
dismiss was based on the employer's view that Mr 
Aquino's actions on 28 July 1986 constituted a defiance 
of the employer's rightful authority which was a final act 
rather than a single act and that this defiance went back 
approximately 18 months. But the evidence is that as late 
as December 1985 Mr Aquino received a bonus payment 
from his employer. It appears it was Mr Harrison's 
responsibility to recommend such bonus payments to 
those employees in the warehouse he considered had 
merited them. In evidence he emphasised that such 
bonuses, made twice yearly, were paid at the discretion 
of the employer on consideration of factors such as work 
performance, attendance and attitude. As well the 
evidence is that Mr Aquino was not warned about his 
work or his attitude at any point in that 18 months. Nor is 
there any evidence of Mr Aquino refusing to obey a 
direction of any kind during that 18 months other than 
on the day of his dismissal. The only indication Mr 
Aquino may have had that there was any dissatisfaction 
with his work performance was the fact that he did not 
receive a bonus payment in June 1986. But there is no 
evidence before the Commission that he was so advised 
prior to his dismissal. Dissatisfaction with an attitude of 
Mr Aquino which was described only as "questioning" 
was not, it seems, a matter discussed with Mr Aquino, at 
any time. 
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Second, it is the union's contention that the events 
surrounding the implementation of the 38 hour week 
in the warehouse were central to the decision by the 
Respondent to dismiss Mr Aquino and that the 
circumstances were such to constitute it as unfair. Mr 
Gifford put it that the implementation of the 38 hour 
week in the warehouse had been finalised and it had no 
impact on the Respondent's decision to dismiss. 

It is clear from the proceedings in this matter that the 
events involved in the implementation of the 38 hour 
week in the warehouse led to a deterioration in the 
industrial relations between the respondent and the 
applicant union. It is equally clear from the evidence of 
witnesses for both sides that there were significant strains 
within the warehouse. 

I am satisfied that the events involving the 
implementation of the 38 hour week in the warehouse 
were a factor in both the challenge by Mr Aquino to Mr 
Cinkurs' authority and, through him, the authority of 
Mr Harrison and the response with which this challenge 
was met in the approximately 30 minutes prior to Mr 
Aquino's dismissal on 28 July 1986. I am also satisfied 
that it was not Mr Aquino's intent at all to challenge the 
authority of the company. It was, as Mr Gifford termed 
it, his mistake. It is clear from the proceedings, if it was 
not to Mr Aquino prior to his dismissal, that Mr 
Harrison, in general terms at the very least, was reflecting 
the Respondent's position throughout the 
implementation of the 38 hour week in the warehouse. 

The question is whether the penalty enacted is one with 
which this Commission should interfere. Having regard 
for the requirements under the Industrial Relations Act 
1979 and the principles usually applied in this jurisdiction 
in such matters, I have concluded that the circumstances 
are such that the Commission should intervene. In 
considering the form of remedy that should result from 
that intervention, I have had regard for all before the 
Commission in the matter. The minutes of the proposed 
order new issue and may be spoken to by the parties on a 
day and at a time convenient to them and to me. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR538 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Cecil Bros Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J. Bullock on behalf of the applicant 
and Mr R.H. Gifford on behalf of the respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

1. That, the respondent shall re-employ Mr Glen 
Aquino inthe position formerly occupied by him at 
the respondent's central warehouse immediately 
prior to the termination of the contract of 
employment on 28 July 1986 or an equivalent 
position. 

2. The date of that re-employment is to be as 
agreed between the parties but no later than 14 days 
from the date of this Order. 

3. The contract of employment between Mr Glen 
Aquino and the resondent is deemed to be 
continuous for all purposes of the award and any 
other benefits to which Mr Aquino may be entitled 
pursuant to the contract of employment from the 
commencement of that employment on 2 August 
1973 provided that — 

(a) the respondent has no liability to Mr 
Aquino for wages for the period from 28 
July 1986 to the date of re-employment as 
described in item 2 of this Order; and 

(b) the period between 28 July 1986 and the 
date of re-employment shall not count as 
service for any purposes of the award or 
any other benefit to which the employee 
may be entitled under his contract of 
service. 

Dated at Perth this 31st day of October 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR562 of 1986. 

Between the West Australian Timber Industry Industrial 
Union of Workers, South-West Land Division, 
Applicant and Bunning Bros Pty Ltd, Respondent. 

Before Commissioner O.K. Salmon. 
The 22nd day of December 1986. 

Mr M.S. Loader on behalf of the Applicant. 
Mr S.J. Kenner on behalf of the Respondent. 
Mr A.R. Beech on behalf of the Trades and Labor 

Council. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter heard 
pursuant to section 44(9) of the Industrial Relations Act 
1979. The West Australian Timber Industry Union 
claims that the withdrawal of over-award wages from six 
of Runnings Bros employees at Deanmill is unfair, 
unreasonable and contrary to the Commission's Wage 
Fixing Principles. Therefore the Union seeks an 
apporpriate Order from the Commission against the 
Company, on behalf of the employees concerned. 

The hearing began at Manjimup on Tuesday 25 
November 1986 and was adjourned to Wednesday 10 
December 1986, so that I could hear submissions from 
the WA Trades and Labor Council and the 
Confederation of WA Industry, both bodies having been 
granted leave to intervene. 

At a pre-hearing conference in Manjimup on 25 
November, I was informed by the advocates that they 
had agreed upon a statement of facts which they wanted 
entered into the record at the outset. This statement was 
an indication of the parties' endeavour to narrow the 
issues between themselves as far as possible and also to 
shorten the formal proceedings by obviating the need to 
call sworn testimony on the five points mentioned. I 
mention my appreciation of the parties efforts in this 
respect. The agreed statement was recorded in these 
terms: 

In order to expedite the proceedings in respect of 
this application, the parties hereunder signed agree 
that — 

1. The six employees concerned employed at 
Dean Mill have for varying lengths of time 
been paid a rate in excess of that applicable 
to their current classifications. 

2. The Company has a general policy of not 
paying over-award payments to 
employees. 

3. The Company has been aware of the 
existence of over classification of 
employees at Dean Mill. 

4. A factor in the decision to adjust the 
award rates of pay has been the recent 
down-turn in the Timber Industry. 
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5. The Company has pegged the existing 
rates to absorb wage indexation 
movements until such time as the rate for 
the classification worked equates with the 
rate being paid. 

In terms of the amount of money involved in the over- 
award payments which are at the centre of this dispute, 
the matter does not give the appearance of being very 
important. I am told that the amount is $85.20 per week, 
which by my calculations is $4 420 per year and on the 
basis of the financial evidence relating to the Company's 
operations as shown in Exhibit 1, it is an insignificant 
amount. Of course the picutre changes somewhat when 
viewed in the light of the submissions of the Company 
which relate the subject to the operations of the 
particular mill and the desire of the Company to achieve 
maximum financial return from each of its production 
centres. By this criteria it is the Company's contention 
that a reduction of costs at Deanmill is not only 
necessary, but also desirable in the longer term interests 
of employees, as well as the Company, through enhanced 
employment security. It is also important from the point 
of view of each employee who stands to have his over- 
award payment ceased. As far as each employee is 
concerned that is purely and simply a reduction of 
income during a period of high inflation. Furthermore, 
these employees are not aware of economic 
circumstances in their part of the Company's operations 
which would justify this reduction and they make their 
assessment by reference to their perception of the 
circumstances causing the industry down-turn in 1982, 
noting that in that down-turn they continued to receive 
their over-award payments. 

The Union invoked the Commission's Wage Fixing 
Principles in support of its case. In particular what is now 
known as the implied or de facto principle was given 
prominence and in this connection I was referred to the 
decision of the Commission in Court Session in No. 821 
of 1985 between Greenbushes Timber Limited v. 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others (66 WAIG 135). I was also 
referred to a decision of the Commission in Court 
Session in Nos. 974 and 975 of 1982 between the 
Federated Brick, Tile and Pottery Industrial Union of 
Workers v. Bristile Limited and Others (63 WAIG 1313). 
The Union also tendered an exhibit (Exhibit 1), which 
comprised extensive and detailed financial information 
concerning the Company published by the Stock 
Exchange Review Service. 

Amongst other things, my attention was drawn to the 
following passage from the Chairman's address to the 
Company's Annual General Meeting: 

Consolidated nett after tax profit — attributable 
to Bunnings shareholders — was $13.8 million an 
increase of 82 per cent. Nett profit as a percentage of 
average shareholders equity came to 14.1 per cent. 
Shareholders equity increased by 33 per cent to $97 
million. Bunning shares have continued to trade 
very favourably, our total market capitalisation 
now places Bunnings 115th amongst all Australian 
Companies. An investment of $1 000 in Bunnings 
shares three years ago would have earned $293. in 
dividends and would be worth $5 809 today. It is 
indeed a gratifying result aided by generally 
favourable market conditions, but in the main 
attributable to our dedicated staff. 

It was then conceded by the Union that profit fell by 
$1.1 million for the year ending July 1986. But it was also 
contended that the $1 000 investment referred to by the 
Chairman would certainly be worth more than $5 809 
today. Overall, it was the Union's position that while 
down-turns in the Timber Industry do occur from time to 
time it was to the inherent financial and trading strength 
of the Company measured by the trends and revelations 
from Exhibit 1, that I ought to consider in reaching my 
conclusion in this case. 

Finally, the Union emphasised that it had always been 
prepared to discuss with the Company ways and means 
of achieving greater efficiency in any mill and it instanced 
several developments to establish its bona fide in this 
respect. The implication being that more efficient 
production methods should be mutually explored before 
employees' wages are reduced. 
The Company's fundamental point is that it is obliged to 
manage and run its operations in the most cost efficient 
way. To this end, a policy of not making over-award 
payments to employees is essential and given the adverse 
circumstances of an industry down-turn, the Company 
should investigate all cost saving possibilities and take 
corrective action to achieve the desired end where this 
can be done. A number of employees were receiving 
over-award payments for no apparent good reason and 
action was taken to remove these payments. If corrective 
action had not been taken, the cost in the longer term 
would be a reduction in the number of jobs available. 

Regarding the fairness of its actions, the Company 
refers to its contractual rights to end the over-award 
payment to each employee recipient by the simple 
expedient of giving one week's notice before doing so. It 
claims that rather than take this approach it acted fairly 
and reasonably by informing each employee of its 
intention to gradually achieve universal payment of 
award rates by the process of using the over-award 
payments to absorb future national wage increases on the 
ordinary rate. 

The Company asks me to pay special attention to 
section 26(d)(iii) of the Act. It says that in the 
circumstances of this particular case, I should declare 
that the burden of proof lies on the Union to show that 
the Company has acted unfairly or unreasonably in 
applying its policy to employees at Deanmill. 

On the subject of the Commission's Wage Fixing 
Principles, it is the Company's contention that the 
implied principle does not apply to any wage or condition 
not regulated by award. In addition the Company 
suggested that if I made an order requiring the Company 
to pay employees at the level of wages which included 
their over-award payments, I would, amongst other 
things, be varying the award in effect with respect to the 
classifications of employees concerned so as to make it a 
paid rates award. The result of this, in the Company's 
submission, would be that I would act contrary to 
principle 7. To say the least this is an ingenious 
argument. I deal with it by saying that if I do issue an 
order in the union's favour it is not my intention to make 
the award a paid rates award. Nor can I see how an order 
which has application in the circumstances of several 
employees would do so. 

It is not by accident or inadvertence that employees at 
Dean Mill have been over classified. Indeed it is quite the 
reverse. Mr Duncan testified that he has been employed 
by the Company at Dean Mill for 5 Vi years. He was over 
classified by the Mill Manager about one week after he 
started and he continued to receive the advantage of the 
higher wage rate including indexation adjustments until 
July of 1986, when he was advised of the action the 
Company would take. Mr Warren has been employed at 
Dean Mill for about 6'A years. About 15 months after he 
started he tendered notice of his intention to quit, 
because he suspected that the Manager's daughter was 
about to take over his job. He was then informed that he 
would receive the wage of a higher classification and he 
decided to remain with the Company. He too continued 
to enjoy the advantages of the higher wage rate until July 
of 1986. 

I have full regard for the fact that the award rate for 
their classification is all that the Company is legally 
required to pay these employees. In addition to that, the 
award makes provision for payment of higher duties 
when employees perform the work of higher 
classifications. On the face of it, the Company's 
expectation that these employees should accept their 
appropriate award rates on the conditions proposed 
seems reasonable and fair enough. But I also think that 
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expectation is the point on which the overall fairness of 
the issue turns. The employees were also entitled to their 
expectation established by time and Company 
quiescence. There is much force in the implied 
propostion that the employees had reached the point 
where they saw the wage they were being paid as their 
minimum wage and that they had become entitled to 
continue to receive all of the advantages that go with it. 
When viewed in this light the technical argument on 
contractual entitlement upon which the Company's plea 
of reasonableness and fairness is built is less compelling, 
comparatively speaking. Moreover, it is unfair that the 
Company's general policy of not making over-award 
payments to any of its employees should now become a 
major reason for reducing what the employees consider 
to be their minimum wage entitlement when the policy 
existed all along. 

Of course valid expectation is not everything. The 
Company asserts the necessity of reducing the wage rates 
of its employees, which it considers are paid without 
justification, primarily because of economic 
circumstances. Also, it asserts that it is in the employees' 
long term security interests that their wages be reduced to 
appropriate award levels. Obviously, these assertions 
relate to criteria described in the implied wage fixing 
principle as tests to be met by employers who seek to 
reduce wages and conditions of employment. Therefore, 
it seems to follow that if fairness measured by the balance 
of expectations is determined in the Union's favour, the 
burden of proof concerning the other factors lies on the 
Company. I go further and say that even if Company and 
employee expectations are equally valid, the burden of 
proof would still lie on the Company because it asserts 
the facts essential to the change which is sought. 

The interesting point which emerges from the 
foregoing statements, is that the tests mentioned in the 
implied Wage Fixing Principle have arisen naturally in 
this case quite independently of the principles. 

Mr Curti, the Deanmill Manager, spoke about the 
factors giving rise to concern about the current economic 
position of the industry. This concern is related to a 
slump in the Building Industry and a 25 per cent increase 
in royalties on forestry products with apparently more to 
come. He said that the Copany was competing against 
the import of timber from New Zealand and South East 
Asia, he also mentioned the effect of the Department of 
Conservation and Land Management on the mill's 
operations. Apparently, the policy of this Department 
determines the volume and quality of products processed 
at the Mill to a large extent. As the quality of all material 
decreases the cost of production rises. When asked 
whether he saw a worsening of the position in his part of 
the Company's operations, Mr Curti answered that he 
would not care to say anything about it. Asked whether 
he saw a dramatic improvement, he was unable to be 
definite. Mr Jenaway, the Company's Senior Personnel 
Officer, said that there had been an 8 per cent reduction 
in the Company's after tax nett profit for 1985/86 
compared with the previous year. That is to say an 8 per 
cent reduction on $13.6 million. However, he gave no 
detailed reasons for the seemingly adverse result. He said 
that the decline in the Timber Industry at this stage was 
(certainly) not as severe as the 1982/83 decline and he 
listed the factors which he said contributed to the 
industry's difficulties. When asked whether he could see 
how one job could be saved given that six employees' 
wages would be reduced by a total of $85.00 per week in a 
situation where 120 persons are employed, he answered 
that on those figures he could not. 

In my opinion, the evidence of the Company falls 
short of proving a necessity for the wage reductions. 
Indeed having regard for the information contained in 
Exhibit 1, I think the underlying financial and trading 
strength of the Company are the real factors to be taken 
into consideration. I acknowledge that the information 
in that exhibit is arranged on an aggregate company basis 
and that performance of the Forest Products Division 

cannot be singled out for comparison with remaining 
divisions. But I note that that distinction did not appear 
to be important when Mr Jenaway testified about the 
profit down-turn in 1986. In any event, I am more 
impressed with the following extract from the Managing 
Directors' review headed Return to Shareholders —1975 
to March 1985: 

A survey commissioned by the Australian 
Financial Review and carried out by the Research 
Department of the Sydney Stock Exchange ranked 
Bunnings Limited 23rd out of 255 listed Companies 
in its return to shareholders over the last decade. 
Bunnings return to shareholders over the period was 
35.36 per cent and an investment of $1 000 in June 
1975 was worth $23 919 at the end of March 1985. 
When adjusted for inflation this amounted to an 
increase worth of $9 963. 

In the final analysis, the returns to shareholders are a 
function of aggregate performance. Furthermore, it is 
plain that the Directors prefer long term trends as the 
measure of Company success in this respect. For my 
purposes the most reliable material available is that 
contained in Exhibit 1; I think the reasonable conclusion 
to be drawn from it is that economic down-turn in 
particular sections of the Company have been absorbed 
over time without harm to the fortunes of shareholders 
of the Company. 

Having regard for all of the material and submissions 
before me, I think an order should issue in the Union's 
favour. The parties are directed to draw up a form of 
order and to forward it to me to enable me to issue it 
formally. The order will issue from the Registrar's 
Office. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR562 of 1986. 

Between the West Australian Timber Industry Industrial 
Union of Workers, South-West Land Division, 
Applicant and Bunning Bros Pty Ltd, Respondent. 

Order. 
HAVING heard Mr M. Loader on behalf of the West 
Australian Timber Industry Industrial Union of 
Workers, South-West Land Division, Mr S. Kenner on 
behalf of Bunning Bros Pty Ltd and Mr A.R. Beech on 
behalf of the Trades and Labor Council, I the 
undersigned member of the Western Australian 
Industrial Relations Commission, exercising the powers 
conferred on me by the Industrial Relations Act 1979, do 
hereby order — 

That the Respondent discontinue its intention to 
peg the wage rates of the six employees named 
hereunder employed by it at its Deanmill operation 
and reinstitute the over-award payment previously 
paid to the said employees — Mr Robert Duncan, 
Mr A. Warren, Mr R. Cotton, Mr William Lavis, 
Mr R. Lindsay and Mr R. Green. 

Dated at Perth this 4th day of February 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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PARTIES 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Association of Draughting, 
Supervisory and 
Technical Employees 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australasian Society of 
Engineers, Moulders and 
Foundry Workers 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Builders Labourers 
Federation 

Builders Labourers 
Federation 

Builders Labourers 
Federation 

Builders Labourers 
Federation 

Building Trades Association 

Building Trades Association 
and Others 

Civil Service Association 

Civicl Service Association 

Civil Service Association 
Civil Service Association 

Ronald Alain Dudek 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 
and Another 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 
and Others 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 

Cockburn Cement Ltd 

Dampier Salt 
(Operations) Pty Ltd 

Goldsworthy Mining 
Ltd 

Otraco (International) 
Pty Ltd 

Robe River Iron 
Associates 

WA Fire Brigade 
Board 

Westralian Sands Ltd 

Mt Newman Mining 
Co Pty Ltd 

Boral Cyclone Ltd 

The Hon Minister for 
Works 

Tomlinson Industries 
(WA) Ltd 

Hamersley Iron 
Pty Ltd 

Leslie Salt Company 

Robe River Iron 
Associates 

Clough Engineering 
Group 

Format Constructions 
Pty Ltd 

Hon Minister for 
Works 

Hon Minister for 
Works 

Concrete Construc- 
tions Pty Ltd 

Hon Minister for 
Works 

Public Service Board 

Public Service Board 

Public Service Board 
The Chairman 
Public Service Board 

Drake Industrial (a 
division of Drake 
Personnel Inc in 
Victoria 

Adcom 

Amec Engineering 
Pty Ltd and Others 

Cockburn Cement 

Commissioner of 
Main Roads 

C.W. Norris 

Dampier Salt 
(Operations) Ltd 

Elcos Pty Ltd and 
Others 

G and G Electrical 

Goldsworthy Mining 
Ltd 

H.G. Stokes & Co 

NUMBER — 
COM- 

MISSIONER 

C24 of 1987 
Salmon C. 

C835 of 1986 
Martin C. 

C100 of 1987 
Gregor C. 

C485 of 1986 
Gregor C 

C879 of 1986 
Gregor C. 

C281 of 1986 
Martin C. 

Collier C.C. 
C826 of 1986 

Martin C. 
C846 of 1986 

Gregor C 

C910 of 1987 
Halliwell S.C. 

C49 of 1987 
Halliwell S.C. 

C452 of 1985 
Gregor C. 

C614 of 1985 
Salmon C. 

C381 of 1986 
Gregor C. 

C881 of 1986 
Gregor C. 

C463 of 1986 
Halliwell S.C. 

C3 of 1987 
Halliwell S.C. 
C501 of 1986 
Halliwell S.C. 
C458 of 1986 

Gregor C. 
C64 of 1987 
Coleman C. 

C682 of 1986 
Halliwell S.C. 

PSA C17 of 1986 
Fielding C. 

PSA C15 of 1986 
Fielding C. 

PSA C16 of 1986 
PSA C19 of 1987 

Fielding C. 

C2 of 1987 
Salmon C. 

C925 of 1986 
Halliwell S.C. 
C218 of 1986 
Halliwell S.C. 
C19 of 1987 

Halliwell S.C. 
C499 of 1985 

Gregor C. 
C465 of 1986 
Halliwell S.C. 
C844 of 1986 

Gregor C. 
C547 of 1985 
Halliwell S.C. 
C87 of 1987 

Halliwell S.C. 

C579 of 1986 
Gregor C. 

C552 of 1986 
Halliwell S.C. 

09/02/87 

24/1/86 

16/03/87 

17/07/86 

08/12/86 

30/5/86 
27/06/86 

21/11/86 

12/12/86 

No con- 
ference 
held 
24/02/87 

05/03/86 

10/06/86 

08/12/86 

16/07/87 

20/01/87 

24/07/87 

21/10/86 

12/11/86 

01/10/86 

12/11/86 
27/1/86 

18/02/87 

12/01/87 
20/01/87 
01/05/86 

23/01/87 

16/12/85 

15/07/86 

09/12/86 

MATTER 

Dispute re: interpretation Referred 
of award 

Dispute re: payment of Resolved 
pro rata allowance 

Strike over payment for Concluded 
call-out 

Claimed for increased Concluded 
rates 

Dispute re: dismissal of Referred 
a worker 

Industry allowance Referred 

Strike over log of claims Resolved 

Dimissal of a worker 

Dismissal 

Issue of free clothing 

Dispute re: conditions of 
employment 

03/02/85 Dispute re: wages 

Referred 

Matter 
withdrawn 

Concluded 

Concluded 

Concluded 

Dispute re: wage increase Concluded 

Dispute re: accommoda- 
tion transfer 

Strike over safety issue 

Site allowance 

Demarcation dispute 

10/07/87 Site allowance 

24/02/87 Site allowance 

Overtime bans 

Public Service Allowances 
(District) Agreement 

1973 
Dispute re: payment of 

a temporary special 
allowance to an 
employee 

Dispute re: overtime hours 
Dispute re: downgrading 

of Directors in Health 
Department 

Unfair dismissal 

Concluded 

Resolved 

Resolved 

Resolved 

Concluded 

Referred 

Resolved 

Concluded 

Concluded 

Concluded 
Concluded 

Concluded 

Union access to emloyee Resolved 

Increase in travel 
allowances 

Termination of a worker 

Dispute re: electricians 
joining ASE 

Underpayment of award 
rates 

Dispute re: allowances 

26/11/85 Site allowance 

No 
conference 
held 
28/11/86 

Dismissal 

Ban on use of linemac 
hoist 

Unpaid overtime 

Resolved 

Resolved 

Concluded 

Resolved 

Referred 

Resolved 

Matter 
withdrawn 

Concluded 

Withdrawn 
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PARTIES 
NUMBER — 

COM- 
MISSIONER 

MATTER RESULT 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 
and Others 

Electrical Trades Union 

Federated Engine Drivers 
Union 

Federated Engine Drivers 
Union 

Federated Engine Drivers 
Union 

Federated Engine Drivers 
Union 

Federated Engine Drivers 
Union 

Fire Brigade Employees 
Union 

Hospital Salaried Officers 
Association of WA 

Liquor Industry Employees 
Union 

Locomotive Engine Drivers, 
Firemens and Cleaners 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industries Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Meat Industry Employees 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

Prison Officers Union 

Prison Officers Union 

Railways Union of Workers 

Royal Australian Nursing 
Federation Industrial 
Union of Workers, 
Perth 

Royal Australian Nursing 
Federated Industrial 

Shop, Distributive and 
Allied Employees 
Association 

State School Teachers 
Union 

Landwest Electrical 
Services 

WA Meat Commission 

William Green 
Electrical and Others 

Wormald Fire Systems 

Hamersley Iron 
Pty Ltd 

J.L.V. Constructors 

Master Builders 
Association and 
Another 

Mt Newman Mining 
Co Pty Ltd 

Mt Newman Mining 
Co Pty Ltd 

WA Fire Brigade 
Board 

Sir Charles Gairdner 
Hospital 

Williners Restaurant 

WA Government 
Railways 

Countryside Foods 
Pty Ltd 

Derby Industries 
Pty Ltd 

Derby Industries 
Pty Ltd trading as 
Globe Meats 

Derby Industries 
Pty Ltd trading as 
Globe Meats 

Derby Meat 
Processing Co Pty 
Ltd 

Derby Meat 
Processing Co Pty 
Ltd 

E.D. Green and Sons 

George Chapman 
Pty Ltd 

Metro Meat Ltd 
(Katanning) 

Metro Meat Ltd 
(Katanning) 

Metro Meat Ltd 
(Katanning) 

Norwest Beef 
Industries 

Ross Payne and Co 

WA Meat Commission 
Robb Jetty Division 

Glendalough Neigh- 
hood Centre 

Water Authority of 
WA 

Hon Minister for 
Prisons 

Hon Minister for 
Prisons 

WA Government 
Railways 

Perth Dental Hospital 

Silver Chain Nursing 
Association 

Coles Myer Ltd 

Hon Minister for 
Education 

C704 of 1986 
Halliwell S.C. 
C179 of 1986 

Gregor C. 
CSS of 1986 

Halliwell S.C. 
C179 of 1986 

Gregor C. 
C368 of 1986 

Salmon C. 

C811 of 1986 
Gregor C. 

C65 of 1987 
Coleman C. 

C495 of 1985 
Gregor C. 

C469 of 1986 
Gregor C. 

C897 of 1986 
Martin C. 

C89of 1987 
Fielding C. 
C98 of 1987 

Negus C. 
C96of 1987 
Salmon C. 

C917 of 1986 
Gregor C. 

C796 of 1986 
Gregor C. 

C71 of 1987 
Gregor C. 

C126 of 1987 
Gregor C. 

C575 of 1986 
Gregor C. 

C50 of 1987 
Gregor C. 

C36 of 1987 
Gregor C. 

C97 of 1987 
Gregor C. 

C122 of 1985 
Gregor C. 

C493 of 1985 
Gregor C. 

C589 of 1985 
Gregor C. 

C47 of 1985 
Gregor C. 

C349 of 1985 
Gregor C. 

C797 of 1986 
Gregor C. 

C25 of 1987 
Negus C. 

C263 of 1986 
Halliwell S.C. 
C42 of 1987 
Gregor C. 

C672 of 1986 
Fielding C. 

C832of 1986 
Salmon C. 

C594 of 1986 
Kennedy C. 

C711 of 1986 
Fielding 

C896of 1986 
Salmon C. 

TC17 of 1986 
MartinC. 

21/10/86 Dismissal of a worker 

23/04/86 

20/05/86 

03/07/86 

14/11/86 

13/02/87 

22/07/86 

04/08/86 

12/12/86 
23/12/86 
31/12/86 
26/02/87 

17/03/87 

20/02/87 

11/02/87 
09/03/87 
24/11/86 

06/03/87 

11/03/87 

23/10/86 

16/02/87 
17/03/87 

25/02/87 

09/03/87 

10/04/85 

16/08/85 

24/11/86 

05/02/87 

14/10/86 

24/11/86 

22/09/86 
18/12/86 

23/10/86 

26/02/87 

12/03/87 

Dispute re: dismissal of a 
worker 

Site allowance 

Dispute re: refusal to 
perform call-out work 

Dispute re: bans in 
support of claim for 
transport 

Log of claims 

Dispute re: slopwork 
meeting 

Dispute re: demarcation 
dispute 

Dispute re: change of 
shift times 

Dispute re: admittance 
to the Officers' 
Course 

Dispute re: dismissal of 
employee 

Dispute re: award 
provisions 

Strike 

Resolved 

Referred 

Withdrawn 

Referred 

Concluded 

Referred 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Pro rata long service Concluded 
leave 

Dispute re: payment for Concluded 
condemned sheep 

Long service leave Referred 
entitlements 

Dispute re: safety on Referred 
boning room floor 

Dispute over order no. Concluded 
C189/86 

Dispute re: dismissal of Referred 
two workers 

Claim for payment for Concluded 
labourers stood down 

High injury rate and Concluded 
victimisation 

Dispute re: starting time Concluded 

02/02/86 Dispute re: work practices Concluded 

31/01/86 Dispute re; penalty rates Concluded 

18/12/85 Dispute re: seniority 

Dispute re: termination 
of worker 

Dispute re: closure of 
boning room 

Alleged unfair dismissal 

Concluded 

Referred 

Concluded 

Concluded 

— Suspension of a worker Withdrawn 

25/02/87 Non-payment of wages Concluded 

Dispute re: advertised job Concluded 
vacancy 

Bans on overtime and Concluded 
acting time 

Entitlement to morning Concluded 
and afternoon tea 
breaks 

Dispute re: draft error in Concluded 
award amendment 

Dispute re: bans in Concluded 
support of super- 
annuation benefits 

Claim over a Disturbance Concluded 
Allowance 
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PARTIES 
NUMBER — 

COM- 
MISSIONER 

MATTER 

State School Teachers 
Union 

Timber Industry Industrial 
Union 

Timber Industry Industrial 
Union 

Trades and Labor Council 

Hon Minister for 
Education 

Bunning Bros Pty Ltd 

Mangee Milling Co 

Hon Minister for 
Industrial Relations 

Tranport Workers Union Charlie Carter Pty Ltd 

Transport Workers Union 

Transport Workers Union 

University Salaried Officers 
Association 

Fortesque Bus 
Service Pty LTd 

Mt Newman Mining 
Co Pty Ltd 

Murdoch University 

TCI of 1987 
Martin C. 

C509 of 1986 
Salmon C. 

C33 of 1987 
Salmon C. 

C540 of 1986 
Martin C. 

C84 of 1987 
Martin C. 

C297 of 1986 
Gregor C. 

C391 of 1986 
Gregor C. 

PSA C3 of 1987 
Fielding C. 

23/02/87 

31/07/86 

05/02/87 

27/08/86 

03/03/87 

02/07/86 

12/02/87 

06/03/87 

Dispute re: salary cut Concluded 
backs 

Dispute re: rates of pay Concluded 

Re: redundancy package 
following shut-down 

Deal with method over a 
variation of district 
allowances 

Dispute re: dismissal of a 
worker 

Dispute re: conditions 
under Transport 
Workers Order 

Failure to pay award rate 

Dispute re: payment of 
increment 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

CORRECTIONS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1321 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
the Honourable Minister for Prisons and the 
Honourabale Minister for Community Services, 
Respondents. 

Correcting Order. 
HAYING heard Ms H. Handmer on behalf of the 
applicant and Mr J.F. Flood on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the "Nurses (Welfare and Corrections)" 
Award No. 3 of 1973 as varied be further varied in 
accordance with the following schedule and that 
such variations shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of January 1987. 

Dated at Perth this 25th day of March 1987. 

By the Commission in Court Session. 

(Sgd.)G J.MARTIN, 
[L.S.] Commissioner. 

(2) Clause 19.—Wages: Delete this clause and insert in 
lieu: 

19.—Wages. 
An employer on whom this award is binding shall not 

increase the rate pf wage payable to an employee on 6 
October 1983, or otherwise vary the conditions of 
employment applicable to an employee on that date so as 
to increasse that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission, after that date. 

The minimum rate of wages per week payable under 
this award shall be as follows: 

Per 
Week 

$ 
(1) Classification: 

Registered General Nurse 
First year 389.60 
Thereafter 402.40 

Senior Registered General 
Nurse at Bandyup Female 
Correction Centre 

First year 420.10 
Second year 430.70 
Third year 440.80 

An employee employed for a period of less 
than two weeks shall be deemed to be a 
casual employee and be paid 20 per cent on 
the rates specified in this award. 
If a casual employee is still required at the 
end of two weeks she may be re-employed 
as a casual with payment as aforesaid for 
another two weeks. 

(2) 

(3) 

Schedule. 
(1) Clause 17.—Allowances: Delete subclause (1) of 

this clause and insert in lieu: 
17.—Allowances. 

The following payments shall be made to:— 
Per 

Week 
$ 

(a) Workers who possess a 
midwifery certificate and who 
care for female inmates 13.20 

(b) Workers who possess a mental 
health certificate 13.20 

(c) Workers who regularly treating 
YD patients 8.10 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1096 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Cockburn Cement Ltd, Respondent. 
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Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

(2) That an answer to the claim in matter No. 238 
of 1987, lodged with the Commission on 11 March 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant not later than 
4.00 p.m. on Monday 17 March 1987. 

Dated at Perth this 13th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 216 of 1987. 

In the matter of the Industrial Relations Act 1979; and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 215 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me in Chambers, I, the 
undersigned Senior Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a 
copy of Application No. 216 of 1987, its 
accompanying statement and this Order on Direct 
Engineering Services Pty Ltd and Others. 

(2) That an answer to the claim in matter No. 215 
of 1987, lodged with the Commission on the 5th day 
of March 1987 shall be lodged with the Commission 
and a copy thereof served on the applicant by noon 
on Thursday 12 March 1987. 

Dated at Perth this 9th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 244 of 1987. 

In the matter of the Industrial Relations Act 1979; and 
in the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 238 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Master 
Builders Association of WA (Union of Employers) in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex parte before me in 
Chambers, I, the undersigned Commissioner pursuant to 
the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a 
copy of Application No. 244 of 1987, its 
accompanying statement and this Order on the 
Building Workers Industrial Union of Australia 
Western Australian Branch. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 248 of 1987. 

In the matter of the Industrial Relations Act 1979; and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 247 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Northmore, 
Hale, Davy and Leake on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia; The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers; the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth; the Federated 
Engine Drivers' and Firemens' Union of Workers of 
Western Australia; the Western Australian Carpenters 
and Joiners, Bricklayers and Stoneworkers Industrial 
Union of Workers; the Plumbers and Gasfitters 
Employees' Union of Australia, West Australian 
Branch, Industrial Union of Workers; and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers in accordance 
with the Industrial RelationsAct 1979; and whereas the 
apphcation was heard exparte before me in Chambers, I, 
the undersigned Chief Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a 
copy of Application No. 248 of 1987, its 
accompanying statement and this Order on Robe 
River Iron Associates. 

(2) That an answer to the claim in matter No. 247 
of 1987, lodged with the Commission on 12 March 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant within seven 
days from the time upon which the documents 
mentioned in (1) above are served on Robe River 
Iron Associates. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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NOTICES — 
Appointments — 

APPOINTMENT. 
GOVERNMENT SCHOOL TEACHERS' 

TRIBUNAL. 

It is hereby notified for general information that His 
Excellency the Governor in Executive Council 
acting in accordance with section 74(2) of the 
Industrial Relations Act 1979 has approved the 
appointment of Brian John Courtney as the member 
of the Government School Teachers' Tribunal 
nominated for appointment by the Hon Minister for 
Education for a term of two years commencing on 3 
March 1987. 

K. SCAPIN, 
Registrar. 

SCHOOL TEACHERS TRIBUNAL— 

Matters dealt with — 
BEFORE THE WESTERN AUSTRALAIN 

INDUSTRIAL RELATIONS COMMISSION. 
No. Til of 1986. 

Between The State School Teachers' Union of Western 
Australia (Incorporated), Applicant and The 
Honourable Minister for Education, Respondent. 

Order. 
HAVING heard Mr A.D. Lucev on behalf of the 
applicant and Mr R. Witschge on behalf of the 
respondent, and by consent, the Commission constituted 
by the Government School Teachers Tribunal pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the Teachers of English (Migrants and 
Refugees) Award 1980 be cancelled on and from the 
1st day of January 1987. 

Dated at Perth this 19th day of December 1986. 

By the Government School Teachers Tribunal. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner, 

Chairman. 

COAL INDUSTRY TRIBUNAL — 
Review of Board of Reference — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 27 of 1986. 

Between Griffin Coal Mining Co Ltd, Applicant and 
Coal Miners Industrial Union of Workers, 
Respondent. 

In the matter of Review of Board of Reference Decision 
No. 4 of 1986. 

Thursday, 26 February 1986 at 1.00 p.m. 
Mr S.J. Kenner on behalf of the Applicant. 
Mr B.R. Smith on behalf of the Respondent. 

Reasons for Decision. 

THE CHAIRMAN: This is an application made under 
section 11(7) of the Western Australian Coal Industry 
Tribunal Act to review the decision of a Board of 
Reference made on 8 December last. At the conclusion of 
the arguments put on behalf of the paties, the Tribunal 
indicated that it would quash the decision of the Board, 
largely for the reasons advanced by the appellant and 
publish detailed reasons later. These are those reasons. 

On or about 1 December 1986 a dispute occurred at the 
Griffin Coal Mining Co Ltd's Muja open cut operations. 
It concerned a claime by the Coal Miners' Industrial 
Union of Workers Western Australia, Collie, on behalf 
of scraper, bulldozer and grader drivers for a disability 
payment of $4.00 per shift for working on steep grades at 
the Marron Pool dump. The Board consisting of a Union 
representative, a Company representative and an 
independent Chairman, met on 8 December and 
considered the matter. The members could not agree so 
that the chairman determined on behalf of the Board as 
follows:— 

The claim for dozer operators in this application 
is refused. Dozer operators are covered by a 
previous BOR at the Muja Open Cut and I see no 
justification to vary that decision. 

Owing to the amount of time spent on these 
grades by the scraper and grader operators as 
compared to normal open cut operators, I am of the 
opinion that some payment should be made for the 
disability involved, however, I consider the amount 
of $4.00 per shift extra to be too high. 

Scraper and grader drivers while engaged in the 
cutting down and grading of the SEC "Marron 
Pool" rehabilitation area shall be paid $1.50 per 
shift extra. 

Payment to commence as from 1 December 1986, 
being the date the application was received by me. 

The Company now applies to the Tribunal to review 
that decision. Its grounds for a review allege that the sum 
fixed by the Board was not justified on the merits, and 
furthermore that the "Board of Reference was without 
jurisdiction to the extent that it did not have the matter 
before it referred to it by the Tribunal pursuant to section 
11 of the Act". 

Section 11 of the Act provides as follows:— 

11. (1) The Tribunal may at any time — 
(a) remit to a board of reference for inquiry 

and report, with or without directions, any 
industrial dispute, industrial matter or 
other matter of which it has cognisance 
and which the Tribunal considers is 
desirable to have included in any reference 
for investigation and upon which the 
Tribunal desires information for the 
purpose of making an award; and the 
Tribunal may, but shall not be obliged to 
accept, any conclusion arrived at or any 
recommendation made by the board of 
reference, and all persons concerned in 
those conclusions and recommendations 
shall be entitled to be heard before the 
Tribunal; 

(b) remit to the board of reference, with or 
without directions for determination and 
award, any industrial dispute, industrial 
matter, or other matter of which it has 
cognisance, whereupon the board of 
reference shall have power to determine 
the industrial dispute, industrial matter or 
other matter and make an award therein; 

(c) withdraw a remission made under 
paragraph (a) or (b) of this subsection, 
whether the board of reference has 
concluded its work or otherwise. 
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(2) The Tribunal may at any time itself conduct 
any investigation, inquiry, or proceeding which has 
been remitted to a board of reference under this Act 
and upon intimation of its intention to do so being 
given to the chairman of the board of reference the 
chairman of the board of reference shall forward to 
the Chairman of the Tribunal a copy of the evidence 
taken before the board of reference and the exhibits 
therein referred to, and upon that intimation being 
given, the jurisdiction of the board of reference to 
continue the investigation, inquiry, or proceeding 
shall cease, but the Tribunal may at any time again 
remit to the board of reference any matter arising in 
the investigation or inquiry for report and upon that 
remission the jurisdiction of the board of reference 
to inquire into and report upon the matter shall 
revive. 

Consistently with that provision the Act, by section 12, 
authorises the Tribunal to appoint Boards of Reference. 
That section relevantly provides as follows:— 

12. (1) For the purposes of this Act, the Tribunal 
may appoint boards of reference. 

(2) Each board of reference shall consist of a 
chairman, who shall be nominated by the Minister, 
and two representative members or their deputies 
nominated by the employer concerned as to one, 
and by the union as to one, and notice of the 
nomination of any deputy shall be given to the 
Tribunal and to the employer concerned by the 
union or by the employer concerned to the union, as 
the case may be. 

(3) . . . 
(4) . . . 
(5) . . . 
(6) If, on any question before the board of 

reference, the chairman and representative members 
are not unanimous, the opinion of the chairman 
shall prevail, and the decision shall be signed and 
dated by the chairman and a copy thereof shall be 
sent to all parties concerned and to the Tribunal. 

(7) The decision of a board of reference may be 
reviewed and altered by the Tribunal on the 
application of the union or the employer concerned, 
as the case may be, if — 

(a) notice of the application is given by the 
union or the employer concerned, as the 
case may be, to the chairman of the board 
of reference and to the other party 
concerned within seven days of the date of 
the decision, or such further period of time 
as the Tribunal may allow; and 

(b) the application is lodged with the Tribunal 
within 14 days of the date of the decision 
or such further period as the Tribunal may 
allow. 

(8) All parties and persons shall abide by the 
decision of a board of reference, unless and until it is 
altered by the Tribunal, and if it be altered shall then 
abide by it as so altered. 

(9) Subject to the provisions of this section, when 
in regard to any industrial dispute or industrial 
matter, or other matter of which the Tribunal has 
cognisance — 

(a) an award or order is made by the Tribunal 
or a board of reference; or 

(b) an agreement as to the whole or part 
thereof is entered into by the parties 
concerned, 

the award, order, or agreement shall be binding on 
the parties concerned and shall be filed with the 
Commission and shall be enforceable as an award or 
order of the Commission. 

It is common ground in these proceedings that the 
matter dealt with by the Board of Reference on the 
occasion in question had not previously been before the 

Tribunal. The matter came before the Board in the 
following manner. The secretary of the Miner's Union 
notified the chairman of the Board, a person appointed 
as such by the Minister for Minerals and Energy. The 
chairman in turn advised the Secretary to the Tribunal 
who, in the absence of the Tribunal Chairman, indicated 
that the Board could proceed in the usual manner. The 
Board did that and reached the conclusion subsequently 
complained of. 

The Company now argues that the determination of 
the Board made on 8 December last, was not in reality a 
determination of a Board of Reference as envisaged by 
the Act since the Board had not been appointed by the 
Tribunal. The respondent Union did not seriously 
question the legal merits of this argument. Rather, it 
pointed to the unfortunate, if not disastrous, 
consequences of such a procedure coming to an end. The 
Union emphasised that the procedure followed on this 
occasion was not unique. It is a procedure followed and 
acted upon without question within the industry for 
more than 20 years as being the most expedient way of 
dealing with disputes of the kind in question. Indeed, it is 
worth noting that consistently with this practice the 
Company, despite the objection taken in these 
proceedings, nonetheless chose to be represented on the 
Board, and its representative appears to have taken a full 
part in those proceedings tendering a dissenting opinion 
based on the merits of the Union's claim rather than on 
the process which led to the establishment of the Board. 

Whatever the practice may have been in the past, and 
no matter how long that practice may have ensured, the 
Tribunal is nonetheless bound to interpret the Act as it is 
written. The Tribunal is not relieved from its obligation 
to uphold the law of the State because the consequences 
might be seen to be unpalatable. Furthermore, the charge 
given the Tribunal by section 10 of the Act to "act 
according to equity, good conscience and the substantial 
merits of the case, without regard to technicalities or 
legal forms" does not permit it to place a construction on 
the Act which is perverse. 

The Act by its terms is clear enough. It establishes the 
Western Australian Coal Industry Tribunal "to have 
cognisance of" any industrial dispute or matter in the 
coal industry. The Tribunal is required to consider and 
determine any industrial dispute or matter "of which it 
has cognisance". In so doing, however, the Tribunal is 
authorised by section 11 of the Act to remit any such 
matter to a Board of Reference either for enquiry or for 
determination. For this purpose the Tribunal is, by 
section 12, authorised to appoint Boards of Reference, 
each of which is to consist of a chairman nominated by 
the Minister, and a representative of the particular union 
and of the employer concerned in the dispute. Where the 
Tribunal has remitted a matter "of which it has 
cognisance" to a Board of Reference for determination, 
that determination is binding on the parties concerned 
unless and until altered by the Tribunal. Once filed with 
the Industrial Relations Commission such a 
determination is by section 11(9); enforceable as an 
award or order of that Commission. Unless and until the 
particular industrial dispute or matter is put before the 
Tribunal in some way, usually by way of application for 
relief, it cannot sensibly be said that the Tribunal "has 
cognisance" of the matter. It may well be a matter of 
which the Tribunal is entitled "to have cognisance", but 
it is not one of which the Tribunal actually "has 
cognisance" until it has knowledge of the matter in a 
legitimate way. In this case, there was no application 
made to the Tribunal in respect of the particular matter 
in dispute nor did the Tribunal otherwise legitimately 
know of the dispute. Furthermore, the Tribunal as such 
did not appoint the Board as it alone is authorised by 
section 12 to do. The Tribunal consists of five people 
although it may function through a quorum of not less 
than three, of whom one is the chairman. Only by such 
concerted action can the Tribunal act and a Board of 
Reference properly by appointed. 
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In these circumstances the determination of the Board 
made on 8 December 1986 was not a determination of a 
Board of Reference as envisaged by the Act. Its decision 
therefore cannot have any binding effect on the parties, 
and in those circumstances must be quashed as being a 
nullity. There is nothing in the Coal Mining Industry 
(Miners' Western Australia) Consolidated Award 1981 
which might save the determination. Indeed, that Award 
in Clause 23 specifically provides for a Board of 
Reference. By that provision certain functions are 
assigned to "a Board of Reference appointed pursuant to 
section 322 of the Mining Act Amendment Act No. 84 of 
1948". It can be seen that the Award does not 
independently of the Act establish a Board of Reference, 
rather it contemplates the Board will be appointed in 
accordance with the Act. Moreover, none of the 
functions assigned to a Board by the Award would 
permit it to determine payment of the kind compalined 
of on this occasion without the matter first being before 
the Tribunal. This is to be contrasted with a 
determination for payment in respect of wet work which 
the Award by Clause 16 specifically empowers a Board of 
Reference to make, although seemingly whilst the Award 
is in its present form it would have to be by a Board 
established in accordance with the Act. 

For the foregoing reasons the decision of the Tribunal 
is that the determination of the Board made on 8 
December last be altered by rescinding or quashing it. In 
so doing we make no criticism of the persons involved in 
the making of that determination. They acted in the way 
their predecessors for many years have acted and the way 
in which the industry has hitherto demanded that they 
act. 

Order. 
HAVING heard Mr S.J. Kenner on behalf of the 
Applicant and Mr B.R. Smith on behalf of the 
Respondent the Tribunal doth hereby order that the 
determintion No. 4 of 1986 of a Board of Reference 
made on 8 December 1986 be rescinded. 

Dated at Collie this 26th day of February 1987. 

(Sgd.) G.L. FIELDING, 
Chairman, 

Western Australian Coal Industry Tribunal. 

NOTICES — 
Union matters — 

No. 1318 of 1986. 

NOTICE is given of an application by the Australian 
Railways Union of Workers, Western Australian 
Branch, under the Industrial Relations Act 1979, to 
alter its eligibility for membership rules. 

The proposed new rules relating to the qualification of 
persons for membership are set out below. 

3. Eligibility. Any person employed in the WA 
Government Railway Services, who is an employee 
within the meaning of the Industrial Relations Act 
1979 (WA), as amended or replaced from time to 
time, and is not under 14 years of age, may be 
admitted as a member provided he is not eligible to 
become a member of the West Australian 
Locomotive Engine Drivers', Firemen's and 
Cleaners' Union of Workers, and provided he is 
properly proposed by one and seconded by another 
financial member, and the majority of the members 
present vote in his favour at any regular meeting of 

the Union and membership to date from the date the 
entrance fee is paid. No person shall be a member of 
this Union, except in the capacity of an honorary 
member, who is not an employee within the meaning 
of the Industrial Relations Act 1979 (WA) as 
amended or replaced from time to time. Except as 
hereinafter provided, any member who ceases to be 
a WA Government Railway employee shall no 
longer be a member. The State President, State 
Vice-President, State Junior Vice-President, State 
Secretary, Assistant State Secretary and State 
Organiser shall be members of the Union. 

5. Associate Membership. 
(a) The State Executive Committee shall have 

power to confer Associate Membership 
upon members of the Union on retiring 
from the industry, upon such terms and 
conditions as shall be prescribed by that 
Committee. 

(b) Any member who to the satisfaction of the 
State Executive Committee has been 
victimised by dismissal by the Railway 
Commissioners shall be certified as a 
member on the same terms and conditions 
as an Associate member until absorbed 
into the industry again. Such member shall 
notify his Sub-Branch Secretary every 
three months of his place of residence, and 
failure to do so shall render him liable to 
have his name removed from the Union's 
books. 

(c) Any member elected to Parliament may 
retain membership of the union. 

(d) Any member including an officer of the 
Union, having completed 20 years 
continuous membership, and who resigns 
or retires may retain associate membership 
in order to obtain the benefits provided 
under Rule 52 by paying $2.00 per annum 
in advance until reaching the age of 75 
years, after which the requirement to make 
further payments shall cease. 

6. Life Membership: The State Conference or 
State Executive Committee shall have power to 
confer Honorary Life Membership upon any 
member who has given meritorious service to the 
Union and its members upon his or her retirement or 
resignation and such Honorary Life member shall 
be permitted to attend any such Union meetings 
without voting power, shall be provided with a 
framed certificate and shall be entitled to the 
benefits as provided for in Rule 52(b). 

Any Sub-Branch may request the State 
Conference or State Executive Committee to 
consider conferring Honorary Life Membership 
upon any member. 

This matter has been listed for hearing before the Full 
Bench on 19 May 1987. 

A copy of the rules of the organisation and the 
proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest or desires to object 
to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Committee 
Regulations 1985. 

Dated at Perth this 31st day of March 1987. 

T. POPE, 
Deputy Registrar. 
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No. 355 of 1987. 

NOTICE is given of an application by the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch 
and the Metropolitan Laundry Employees' 
Industrial Union of Workers pursuant to section 72 
of the Industrial Relations Act 1979 for registration 
of an amalgamated organisation with the name 
"The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch". 

The rule of the proposed new organisation relating to 
the qualification of persons for membership is set out 
below:— 

4.—Eligibility for Membership. 
(1) The Union shall consist of an unlimited 

number of persons who are employed or who are 
usually employed in or in connection with any of the 
following industries or calllings, within the State of 
Western Australia:— 

(a) The manufacture, preparation or 
processing of butter, casein; cheese; ice 
cream; milk or yoghurt. 

(b) The manufacture or preparation of 
lacquer; of white lead; red lead; zinc or any 
other paints; of varnish and of synthetic 
resins or moulding powders (except those 
used in the manufacture of fibrous 
plaster). 

(c) The manufacture of plastics and fibreglass 
or substitutes therefore (excepting those 
used in the printing industry) or goods 
(excepting furniture) made therefrom or 
goods (excepting furniture) in the manu- 
facture of which plastics or fibreglass or 
substitutes therefor are used; photo- 
graphic supplies or materials; records; 
films; rolls, tapes; or any such like article 
used for reproducing purposes; floor tiles 
(excluding porcelain, ceramic and cement 
tiles); linoleum; stramit board, wall board 
(excepting fibrous plaster board or 
asbestos). 

(d) The manufacture, preparation, processing 
or treatment of coated abrasives, calico, 
canvas, hessian, jute or stockinet bags; 
blinds; brooms; brushes; candles; cork or 
cork products; cotton, felt or felt 
products; glycerin; insulation material 
including slagwool; pyrotechnics; rope; 
soap; soda; tarpaulins, tents; tobacco or 
tobacco products; twine; typewriter 
ribbons. 

(e) Photography except workers employed in 
motion picture production and film 
processing connected therewith. 

(f) deleted. 
(g) Ambulance and first aid attendants; home 

care aides (aged, destitute or disabled 
persons); kindergarten aides; animal 
welfare officers or workers; dancing 
instructors; house mistresses, masters and 
supervisors (excluding teachers — 
qualified or otherwise); domestic staff, 
groundsmen, gardeners and yardmen of 
convents, denominational schools, 
teachers' residentials, student residentials, 
colleges (excluding agricultural college and 
school hostels); parking attendants 
(excluding municipal employees); persons 
engaged in the sanding or treating of 
flooring; undertakers' assistants. 

(h) Marine yard employees; rag pickers, flock 
or cotton waste makers; wharf, jetty or 
ship's watchmen; wine saloon employees; 
wool scouring or fellmongery employees. 

(i) The drying and refining of salt; the 
handling of scrap metals; or wrecking or 
dismantling of plant or machinery for 
scrap salvage; reclamation of drums, 

(j) The making, manufacturing or repairing 
(including any process incidental to such 
making, manufacturing or repairing) of 
saddles, harness of all descriptions for 
horses and other animals, whip thongs, 
machine belting, trunks portmanteaux and 
bags, suit and attache cases, canvas and 
leather sporting goods, ladies' handbags, 
wallets and purses and all other articles or 
things made of canvas, fibre, leather, 
plastic, vulcanite or of any substitute 
material for any of the foregoing materials 
(other than boots, shoes, sandals and 
slippers). The term making, manufactur- 
ing or repairing shaE include such articles 
or portion of such articles as are made in 
metal or wood, including metal or wooden 
frames, corners or handles. 

(k) Tanning and leather dressing; handling, 
bagging or grinding of bark; the manufac- 
ture of bark and other tanning extracts; 
the manufacture of glue, gelatine, agar 
agar and adhesives; the washing or treat- 
ment of animal hair with tanning, 
dressing, dyeing or other treatment of furs 
and other skins. 

(1) Mounters, setters, chainmakers, swivel- 
makers, belt ring makers, repairers, ring 
makers, polishers, lappers, melters, 
refiners, bracelet and bangle makers, 
stampers, silversmiths, spinners, 
goldsmiths, gilders, chasers, engravers; 
watch, clock, clockwork, electric and 
spring dial clock makers, repairers, 
attendants and winders; jewellers' tool 
makers and optical technicans, lapidaries' 
spectacle makers, makers and renovators 
of electroplated ware (when working for 
jewellers or watchmakers), metal badge 
makers, jewel case makers, and all persons 
engaged wholly or partly in manufacturing 
or repairing jewellery, watches and clocks 
in any of the above branches. 

(m) The production (by total environmental 
methods) of game and poultry. 

Provided that no person employed in 
the foregoing industries in the capacity of 
clerk, storeman, packer, despatch hand, 
or member of the sales staff shall be 
eligible for membership. 

Provided further that no person 
employed in any of the industries or 
callings mentioned in paragraphs (a)-(m) 
of this rule shall be eligible for membership 
by reason only of being employed in work 
of such kind as would; if he had been so 
employed on 12 February 1957, have made 
him eligible for membership of any of the 
following industrial unions of workers, 
viz:— 

Amalgamated Metal Workers' Union 
of Western Australia. 

Australasian Society of Engineers 
Industrial Union of Workers, Western 
Australian Branch. 

Transport Workers' Union of 
Australia, Industrial Union of Workers, 
Western Australian Branch. 

The Federated Engine Drivers' and 
Firemen's Union of Workers of 
Western Australai. 

Australian Workers' Union, West 
Australian Branch, Industrial Union of 
Workers. 
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The Breweries and Bottle-Yards 
Employees' Industrial Union of 
Workers of Western Australia. 

The United Furniture Trades 
Industrial Union of Workers, WA. 

The Operative Painters and 
Decorators Union of Australia, Western 
Australian Branch, Union of Workers. 

The Food Preservers' Union of 
Western Australia, Union of Workers. 

Printing and Kindred Industries 
Union, Western Australian Branch, 
Industrial Union of Workers. 

The West Australian Shop Assistants 
and Warehouse Employees' Industrial 
Union of Workers, Perth. 

The West Australian Clothing and 
Allied Trades Industrial Union of 
Workers, Perth. 

The Civil Service Association of 
Western Australia Incorporated. 

The Plumbers and Gas Fitters 
Employees' Union of Australia, West 
Australian Branch, Industrial Union of 
Workers. 

United Timber Yards, Sawmills and 
Woodworkers Employees' Union of 
Western Australia. 

The Boot Trade of Western 
Australia, Union of Workers, Perth. 

West Australian Amalgamated 
Society of Railway Employees' Union 
of Workers. 

The Royal Australian Nursing 
Federation (Western Australian 
Branch) Industrial Union of Workers, 
Perth. 
And in addition the Union shall consist 

of an unlimited number of persons who 
are employed by the St John Ambulance 
Association for the purpose of operating 
first aid and/or ambulance services, and 
who hold a first aid certificate as a 
necessary condition of that employment. 

(n) The artificial fertiliser industry, and/or 
the production of acids for commercial 
purposes; and/or in connection with any 
bonemill, animal manure, phosphate, 
superphosphate, compost, bird manure, 
fish fertiliser, sea-weed, lime or other 
mineral processing, and/or 

(o) Other chemical industries including 
potash, arsenical-compound, alumina, 
sodium, sodium-sulphate, salt petre, 
antimony-ore, woodmeal, borax, 
potassium-chloride, potash-muriate, 
potassium-nitrate, ammonium-nitrate, 
golden-sulphide-of-antimony, sulphate- 
of-iron, tirsodium-phosphate, didalcic- 
phosphate, formalin, phosphoric-acid, 
acetic-acid, muriatic-acid, sulphorous- 
acid, puritic-acid, lime-sulphur, hypo- 
sulphite-of-soda, limil, caustic-soda, 
sulphate-of-copper, carbon-tetra- 
chloride, black-hypo, derris-products, 
mineral wool, manganese-sulphate, 
agresan, copper-carbonate, copper-oxy- 
chloride, carbon-bi-sulphide, nicotine- 
sulphate, copper-sulphate, arsenate of 
lead, arsenate-of-calcium alunite, 
glauconite, silicia-products, alkali- 
chlorites, chlorine, soluble-alkali silicates, 
stannic-chlorids, hydrochloric-acid, 
sulphuric-acid, nitric acid, arsenic 
pentoxide, arsenic-acid, phenol-process- 
ing, beta-naphthol, ammonium-chloride, 

ammonium-sulphate, ether-andethyl- 
chloride, calcium, aluminium and - zinc- 
sterrates, phthallicanhydride, sodium-bi- 
sulphite, sodium arsenate, lactic-acid, 
sulphanilamide, phosphate-compounds, 
sulphur dioxide, carbon-di-oxide, 
carbolic-acid, formaldehyde, fungicides, 
insecticides, veterinary medicines, 
synthetic hormones, solvents, power 
alcohol, alkali, synthetic ammonia, 
bleaching powder or liquid, liquid cattle 
dips, stock-licks, marking fluid, speddo, 
milk oil fluid, branding liquid, tricalos, 
stock food, itch fluid, foot rot paste, 
blowfly repellant, molasses, manufacture 
or processing, but excluding pharma- 
ceutical or food processing works, in 
Western Austalia, excluding that portion 
of the State comprised within the 
Kimberley Land Division. 

Provided that no person employed in 
any of the industries mentioned in 
paragraphs (n) and (o) of this Rule shall be 
eligible for membership if he is eligible to 
be a member of the — 

(i) Transport Workers' Union of 
Australia, Industrial Union of 
Workers, Western Australian 
Branch. 

(ii) Austrahan Workers' Union, West 
Australian Branch, Industrial 
Union of Workers. 

(iii) The Western Australian Carpenters 
and Joiners, Bricklayers and 
Stoneworkers Industrial Union of 
Workers; or 

(iv) Any other Union registered under 
the provisions of the Industrial 
Arbitration Act 1979 in accordance 
with the Constitution of any such 
Union as registered on 8 May 1946. 

(p) The making of aerated waters, fruit juices 
and cordials. 

(q) The occupation of teachers' aides, 
(r) Assistants employed by the Public Health 

Department in community health work, 
(s) Persons employed by the Slow Learning 

Children's Group of Western Australia 
(Inc) in the calling of the training and care 
of intellectually or physically handicapped 
people as represented by the classifications 
of Cottage Parent or Social Trainer or 
similar classifications however called, 

(t) Persons employed in community health 
work by non-Government Aboriginal 
Agencies other than persons who work in a 
professional, administrative or clerical 
capacity, and other than registered nurses, 
but not excluding enrolled nurses, 

(u) Persons employed in child minding 
centres; day nurseries; pre-school centres; 
health or physical culture studios other 
than registered nurses, but not excluding 
enrolled nurses. 

(v) Persons employed in the laundry trade. 
(2) In addition to the foregoing, the Union shall 

consist of an unlimited number of persons who are 
employed, or who are usually employed by the West 
Australian Government in the Department of Water 
Supply, Sewerage and Drainage and the 
Metropolitan Water Supply, Sewerage and 
Drainage Board. 

(3) In addition to the foregoing, the Union may 
admit to membership any person who is employed, 
or who is usually employed, in any hospital in the 
State of Western Australia other than persons being 
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trained as nurses in registered training schools or 
persons who are employed as nurses and who are 
registered or are entitled to be registered under the 
Nurses' Registration Act 1922, or the Health Act 
1911-1923; provided that this exclusion shall not be 
deemed to included enrolled nurses or pupils 
undergoing training as enrolled nurses; provided 
that the word "Hospital" shall not be deemed to be 
a hospital for the insane within the meaning of the 
Lunacy Act 1901-1920 so far as nurses (attendants) 
are concerned and provided further that no person 
shall be eligible for membership of this Union who, 
except as hereinafter provided, is a member or is 
eligible for membership of any of the following 
unions: 

The Metropolitan and South- 
western Federated Engine Drivers and 
Firemen's Union of Workers of 
Western Australia. 

Western Australian Amalgamated 
Society of Carpenters and Joiners' 
Association of Workers. 

The West Australian Plumbers and 
Sheet Metal Workers' Industrial Union 
of Workers, Perth. 

The West Australian Plumbers and 
Sheet Metal Workers' Industrial Union 
of Workers (Fremantle Branch). 

Amalgamated Engineering Union of 
Workers, Kalgoorlie Branch. 

Eastern Goldfields Federated Engine 
Drivers and Firemen's Union of 
Workers of Western Australia. 

The Federated Engine Drivers and 
Firemen's Association of Australasia 
West Australian Branch Association of 
Workers. 

Nothing herein contained shaU deprive the 
Union of the exclusive right to admit to 
membership any person now or hereafter 
employed as a boiler attendant, carpenter, 
electrician, bricklayer or plumber at any hospital 
at which at 1 September 1947 any member of the 
Hospital Employees' Industrial Union of Workers, 
WA Coastal Branch, or the Hospital and Asylum 
Employees' Industrial Union of Workers, Eastern 
Goldfields Branch, was employed in all or any of 
such avocations. 

For the purposes of this rule, the term 
"hospital" shall include — 

(a) Establishments which, by virtue of their 
occupants, qualify for the payment of a 
personal care subsidy or are otherwise 
subsidised under the provisions of the 
Aged or Disabled Persons Homes Act 
1954-1974. 

(b) Establishments licensed and subsidised 
under the provisions of the Mental Health 
Act. 

(c) Establishments known as Princess 
Margaret Hosptial for Children, Sir James 
Mitchell Spastic Centre, N'Gal-a Mother- 
craft Training Centre, The Braille 
Hospital, Hawkevale, Nadezda, Homes of 
Peace, or other establishments of the same 
or like nature as the foregoing. 

The provisions of this subrule shall not apply to: 
(a) Persons who work in Professional, 

Administrative and Clerical capacities. 
(b) Persons employed in any classification 

which, at the 1st day of July 1982, was 
covered by an award or a deemed consent 
award to which the Hospital Salaried 
Officers' Association of Western 
Australia (Union of Workers) was a party. 

(4) In addition to the foregoing, the Union shall 
consist of an unlimited number of persons who are 
employed or who are usually employed in or in 
connection with any of the following industries or 
callings, within the State of Western Australia:— 

(a) Cleaner, caretaker, lift attendant, window 
cleaner, watchman, charwoman, usher, 
door keeper, gatekeeper, porter, janitor, 
day or night patrolman, security officer, 
attendant in ladies' retiring rooms, and 
attendant in libraries, art galleries, 
museums, and car parks; persons 
employed as gardener, gardeners labourer, 
maintenance man, maintenance labourer, 
groundsman and home economics maid, 
by the Education Department, the West 
Australian Institute of Technology, the 
University of Western Australia, any other 
Tertiary Education Institutions, and the 
Department of Agriculture; the following 
classifications of persons employed in 
National Parks and Zoological Gardens; 
keeper, gardener, gardeners labourer, 
maintenance man, maintenance labourer, 
groundsman, aquarist and ranger; the 
following classifications of workers 
employed by the Public Works Depart- 
ment Mowing Services; gardener, 
gardeners, labourer, maintenance man, 
maintenance labourer, groundsman, 
power mower operator, tractor mower 
operator and leading hand. (Provided that 
the term gardener shall include 
horticulturist.) 

(b) Provided that no person who would be 
eligible for membership pursuant to 
subrule (4)(a) and who is eligible to be a 
member of an industrial union of workers 
in accordance with the rules of such union 
as constituted and duly registered under 
the Industrial Arbitration Act 1912, as at 
the 1st day of September 1932 shall be 
admitted as a member of this Union but a 
person employed in any of the callings 
mentioned in subrule (4)(a) hereof by a 
contractor engaged in the industry or 
industries in connection with which this 
union is registered shall, notwithstanding 
the foregoing, be eligible for membership 
of this union. 

(5) In addition to the foregoing, the following 
persons shall be eligible for membership: 

(a) Any graduate of a University or College of 
Advanced Education, or Child Care 
Certificate Course or equivalent who — 

(i) holds a certificate, diploma or 
degree specialising in early 
childhood care and/or education; 
and 

(ii) is or usually is actively engaged in 
teaching and/or caring for children 
under the age of six years. 

(b) Any teacher with qualifications equivalent 
to that outlined in paragraph (a) of subrule 
(5) hereof, approved by the Australian 
Early Childhood Association and who is 
or usually actively engaged in teaching 
children under the age of six years. 

(c) Any teacher who holds a certificate of a 
Teachers' Training College approved by 
the Australian Early Childhood 
Association and who is or usually is 
actively engaged in teaching children 
under the age of six years. 

(d) Any other graduate of a course in early 
childhood education at a University or 
College of Advanced Education who it is 
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considered would assist the union to attain 
its objectives. The nomination of such a 
proposed member shall be proposed and 
seconded by two financial members of the 
Union and shall be submitted in writing to 
the Executive and, if unanimously 
approved, submitted in writing to a 
general meeting of the Union for 
ratification. 

(e) Provided that no person who would be 
eligible for membership pursuant to 
subrule (5) and who is, or who is eligible to 
be, a member of the Independent Schools 
Salaried Officers' Association of Western 
Australia, Industrial Union ofWorkers, as 
registered with the Western Australian 
Industrial commission shall be eligible to 
become a member of this Union. 

(f) Any person who holds a recognised 
qualification in early child care and who is 
or usually is actively engaged in the care of 
chUdren under normal primary school age 
unless that person is or is eligible to be a 
member of the Civil Service Association of 
Western Australia Incorporated or the 
Royal Australian Nursing Federation 
(Western Australian Branch) Industrial 
Union of Workers, Perth as registerd on 
the 29th day of June 1973. 

(g) Any graduate with early childhood 
education qualifications as specified in 
paragraphs (a)-(f) of subrule (5) hereof 
who is or is usually engaged in adminis- 
tration or supervision of services for 
education or care of children under the age 
of six years. 

(h) Any graduate with early childhood 
education qualifications as specified in 
paragraphs (a)-(f) of subrule (5) hereof 
who is or is usually engaged in tutoring or 
lecturing to students of childcare or early 
childhood education. 

(i) Any student enrolled at a University or 
College of Advanced Education in a 
course of early childhood education or in a 
Child Care Certificate Course at an 
approved institution is eligible to become a 

student member. These members shall not 
be eligible to exercise a vote or to hold 
office. The subscription payable by the 
student member shall be $5.00 per annum 
or such other sum as determined by the 
Executive from time to time. 

(j) Any person who, though not usually or 
oridinarily engaged in teaching and/or 
caring for children under the age of six 
years is a qualified person as defined in the 
foregoing subrules relating to union 
membership with an intrest in the care and 
education of young children who is not 
working in an area covered industrially by 
this union is eligible to become a 
complementary member. These members 
shall not be eligible to exercise a vote or to 
hold office. The subscription payable by a 
complementary member shall be $10.00 
per annum or such other amount as is 
determined by the Executive from time to 
time. 

(6) Together with such other persons whether 
employed in the foregoing industries or not as have 
been appointed officers of the Union. 

Provided further that in respect of all of the 
foregoing no person shall be eligible to become a 
member, who is not an employee within the meaning 
of the Industrial Arbitration Act 1979. 

This matter has been listed before the Full Bench on 
the 19th day of May 1987. 

A copy of the rules of the proposed new organisation 
may be inspected at my office at 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
RelationsAct 1979 or any person who satisfies the Full 
Bench that he has a sufficient interest may object to the 
registration of the organisation by giving notice of the 
objection in accordance with Form 22 within 21 days of 
the publication of the Industrial Gazette in which notice 
of the application is advertised and otherwise the 
provisions of regulation 74 apply with respect to any 
objection to the registration. 

Dated at Perth this 6th day of April 1987. 

T. POPE, 
Deputy Registrar. 




